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I.  SCOPE.  —  A.  Forms  for  Use.  —  It  is  tlie  purpose  of  this 
volume  to  set  out  forms  of  procedure  of  general  application  (as  distin- 
guished from  merely  local  forms),  ready  for  use,  or  readily  adaptable, 
for  practice  under  the  common  law  and  tin;  codes,  in  civil  and  criminal 
procedure,  at  law  and  in  equity,  and  in  special  proceedings,  from  the 
issuance  of  the  first  process  to  the  execution  of  the  final  judgment. 
While  it  is  impossilde  within  the  space  of  one  volume,  or  of  any  number 
of  volumes,  to  supply  forms  which  will  meet  the  requirements  of  every 
case  without  adaptation,  owing  to  the  fact  that  forms  in  their  details 
tend  toward  infinite  variety,  it  is  the  purpose  of  this  volume  to  furnish 
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the  oliMuents  from  wliiili  every  kind  oi'  a  form  that  may  be  required  in 
practice  may  be  produeod. 

B.  Illustration.  —  Another  purpose  which  has  entered  into  the 
compilation  of  this  volume  is  that  of  illustration  and  exemplification 
of  subjects  treated  in  the  articles  of  Standard  Procedure.  Courts  fre- 
quently tind  it  necessary  to  set  out  pleadings  and  proceedings  in  order 
that  a*  clear  understanding  may  be  had  of  the  point  under  discussion, 
and  some  of  the  best  commentators  use  copious  illustrations  of  forms 
in  treating  of  procedure. 

This  volume  will  su})plement  the  other  volumes  of  Standard  Pro- 
CEDURE  in  the  purpose  expressed  in  the  opening  paragraph  of  the 
"Introduction"  to  the  series. 

This  volume  will  in  another  way  render  a  great  service  to  those  who 
use  Standard  Procedure.  The  intricate  system  of  cross-references 
grapliically  presents  the  interrelation  and  interdependence  of  the 
several  titles.  This  will  materially  assist  the  user  of  Standard  Pro- 
cedure to  become  familiar  with  the  general  treatment  of  subjects  be- 
fore the  succeeding  volumes  are  issued. 

C.  STAND.mo  Procedure.  —  The  scope  of  Standard  Procedure  is, 
of  course,  much  greater  than  can  be  exemplified  by  the  forms  herein 
set  out.  One  volume  is  inadequate  to  contain  forms  to  correspond  with 
the  great  multitude  of  details  discussed  throughout  the  work.  Many 
principles  are  incapable  of  expression  in  forms. 

D.  Not  Substantive  Forms.  —  The  forms  herein  are  forms  of  pro- 
cedure. Substantive  forms,  those  not  used  in  court  proceedings,  such 
as  deeds,  mortgages,  bonds  (not  incidental  to  procedure),  contracts, 
agreements,  bills  and  notes,  are  not  within  the  scope  of  this  work  and 
are  therefore  entirely  omitted. 

E.  Annotations.  —  The  forms  here  presented  are  not  annotated  to 
any  extent,  it  being  assumed  that  in  every  instance  the  practitioner  will 
refer  to  the  title  which  the  particular  form  is  intended  to  supplement. 
In  those  titles  the  principles  which  enter  into  the  structure  of  the  forms 
will  be  fully  explained  and  supported  by  abundant  citation  of  authori- 
ties. There  are,  however,  cautionary  notes  and  remarks  appended  to 
certain  forms  where  that  has  been  deemed  necessary. 

II.  FOLLOWING  PRECEDENTS.  —  All  progress  in  science  and 
art  is  built  upon  the  achievements  of  the  past.  Our  progress  in  law  is 
but  the  extending  of  principles  laid  down  in  past  decisions.  But  older 
than  decisions  of  the  court  as  precedents,  are  the  forms  that  have  come 
down  from  the  past,  some  of  them  unchanged  from  the  earliest  times. 
]\Iany  of  the  forms  of  expression  now  in  use  had  their  origin  when 
pleading  was  cultivated  as  an  art.  The  fruits  of  the  toils  of  the  pleader 
laboring  under  the  strict  requirements  of  former  times  may  now  be 
gathered  by  the  modern  practitioner  from  the  forms  that  are  preserved. 

Respecting  common  law  pleading,  Stephen  says:  "This  system, 
known  by  the  name  of  Pleadings,  of  remote  antiquity  in  its  origin,  has 
been  gradually  moulded  into  its  present  form,  by  the  wisdom  of  suc- 
cessive ages.  Its  great  and  extensive  importance  in  legal  practice,  has 
long  recommended  it  to  the  early  and  assiduous  attention  of  every  pro- 
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fessional  student.  Nor  is  this  its  only  claim  to  notice ;  for  when  proper- 
ly understood  and  appreciated,  it  appears  to  be  an  instrument  so  well 
adapted  to  the  ends  of  distributive  justice,  so  simple  and  striking  in  its 
fundamental  principles,  so  ingenious  and  elaborate  in  its  details,  as 
fairly  to  be  entitled  to  the  character  of  a  fine  juridical  invention." 
Steph.  PL  2. 

The  same  learned  author  lays  down  as  one  of  the  principal  rules, 
that:  "Pleadings  should  observe  the  known  and  ancient  forms  of  ex- 
pression as  contained  in  approved  precedents."  Rule  VII,  Steph. 
PL  392. 

The  principle  that  what  has  been  well  settled  judicially  shall  remain 
a  guide  for  future  action  permeates  every  part  of  legal  science,  sub- 
stantive or  adjective,  and  is  expressed  in  the  maxim:  "Omnis  innovatio 
jjlus  novitate' purturhat  quam  utilitate  prodest."  (Every  innovation 
occasions  more  harm  bv  its  novelty  than  benefit  by  its  utility.)  Broom's 
Maxims,  *147 ;  Eighth  Eng.  Ed.  121. 

Bishop  says:  "It  is  little  short  of  an  insult  to  a  judge  to  compel  him, 
without  any  necessity,  to  pass  upon  the  sufficiency  of  a  form  got  up  for 
the  occasion  in  disregard  of  established  practice."  Bish.  Dir.  and 
Forms,  §2. 

III.  WANT  OF  DUE  FORM.  —  Of  the  evils  growing  out  of  dis- 
regard of  established  precedents  a  very  learned  author  says:  "The  want 
of  due  form  constitutes  a  just  objection  to  proceedings  in  every  court 
of  justice ;  for  to  reject  all  form  would  be  destructive  of  the  law  as  a 
science,  and  would  introduce  great  uncertainty  and  perplexity  in  the 
administration  of  justice.  Every  irregularity  of  this  sort  is  fraught 
with  inconvenience,  and  generally  tends  to  delays  and  doubts.  And  it 
has  been  well  remarked,  that  infinite  mischief  has  been  produced  by  the 
facility  of  courts  of  justice  in  overlooking  errors  in  form.  It  encour- 
ages carelessness,  and  places  ignorance  too  much  on  a  footing  with 
knowledge  amongst  those  who  practice  the  drawing  of  pleadings.  To 
which  it  may  be  added,  that  it  often  exposes  the  parties  themselves  to 
no  small  hardship,  by  embarrassing  them  at  every  step  in  the  progress 
of  the  cause ;  and  involving  the  merits  of  the  cause  in  su]^erHuous  de- 
tails and  inartificial  allegations,  at  once  loose,  obscure  and  misleading." 
Story's  Eq.  PL  §454.    , 

IV.  FORMS  OF  EXPRESSION.  —  A.  At  Law.  —  That  the  labors 
of  the  court  can  be  reduced  and  confusion  avoided  by  following  estab- 
lished precedents  is  not  the  only  reason  for  their  use.  A  clear  concise 
statement  of  a  cause  of  action  can  best  be  attained  by  the  observance 
of  established  forms  of  expression. 

"It  was  impossil)le  that  a  set  form  of  expression  could  be  designed 
for  every  matter  that  might  l)ecome  the  subject  of  a  declaration  or  plea. 
But  many  modes  and  circumstances  of  properties  recurred  so  often  in 
judicial  inquiries,  as  to  obtain  apt  and  stated  forms  of  description  and 
allegation,  which  were  established  l)y  long  usage;  the  experience  of 
thein  ha^^ng  shown  them  prefera])le  to  all  others.  These  therefore  were 
adhered  to  by  pleaders;  and  the  nicety  with  whicii  they  were  conceived, 
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is  a  stronj?  mark  of  tlu'  rofinenuMit  ;  ii>l  nniDsity  with  wliicli  tliis  part  of 
uwv  law  was  cultivated. "    .'5  Recvt's  4(i;>,  4b4. 

W.  In  Equity.  —  "Although  tiio  rules  of  i)l('a(linj>-  in  Courts  of 
K»|uity,  especially  in  the  ease  of  bills,  are  not  so  strict  as  those  adopted 
in  Courts  of  Law.  yet,  in  framing  pleadings  in  Equity,  the  draftsman 
will  do  well  to  adhere  as  closely  as  he  can  to  the  general  rules  of  Com- 
mon Law  pleadings,  whenever  such  rules  are  applicable,  since  the  stated 
forms  of  description  and  allegation  adopted  in  pleading  at  Law  having 
all  been  duly  debated  under  every  possible  consideration,  settled  upon 
solemn  deliberation,  and  established  by  long  usage,  experience  has 
shown  them  to  be  preferable  to  all  others  for  conveying  distinct  and 
clear  notions  of  the  subject  to  be  submitted  to  the  court."  1  Dan.  Ch. 
Pr.  *363. 

C.  Rules  Apply  to  Code  Pleading.  —  The  code  forms  set  out  in 
standard  works  are  derived  in  all  their  essential  elements  from  common 
law  forms.  The  rejection  in  the  codes  of  certain  formal  parts  of  plead- 
ings at  common  law  does  not  imply  a  disregard  of  the  rules  concerning 
the  substantial  parts.  The  rules  which  produce  materiality  and  cer- 
tainty and  which  prevent  obscurity  and  confusion,  prolixity  and  delay, 
are,  theoretically,  at  least,  as  much  in  force  under  the  codes  as  under 
the  common  law;  and  they  should  be  so  in  fact.  Effective  pleading 
demands  the  observance  of  such  rules.  Common  law  precedents  will 
suggest  correct  forms  of  expression  for  code  pleadings.  See  "Intro- 
duction," 1  Standard  Proc.  10.^ 

V.    PRECEDENTS  AS  AUTHORITY  IN  CRIMINAL  PLEADING. 

"Precedents,  or  forms  of  indictments,  which  have  been  long  used  and 
stand  uncontradicted,  are  the  highest  evidence  of  what  the  law  is. 
Wherever  an  important  principle  of  criminal  law  is  referred  to  the  dis- 
cretion of  the  judges  they  ought  to  consult  the  precedents.  "- 


1.  The  statements  by  the  learned 
authors  quoted,  on  the  desirability  of 
observing  established  precedents,  are 
abundantly  justified  by  the  practice 
that  obtains  in  many  localities.  Long, 
rambling  statements  of  a  cause  of  ac- 
tion in  complaints,  opposed  by  long, 
loose  counter  statements  under  the 
name  of  an  answer,  are  of  frequent 
recurrence.  Prom  the  two  it  is  ex- 
tremely   difficult    to    extract    the    issue. 

2.  People  V.  Robertson,  3  Wheel.  Or. 
Cas.    (N.   Y.)    180,   190. 

"I  agree  also  with  the  saying  of  a 
very  enlightened  man  of  our  own 
country  that  forms  are  the  handmaids 
of  justice."  People  v.  Robertson,  i5 
Wheeler's  C?r.  Cas.  (N.  Y.)   180,  192. 

"Pleaders  should  be  more  careful, 
and  pay  some  attention  to  the  pre- 
scribed forms  which  have  grown  up 
and  become  familiar  to  the  profession." 
State  V.  Beakey,  62  Mo.  40,  41. 


"Although  it  has  sometimes  been 
claimed  liy  members  of  the  profession 
that  by  our  Code  of  Criminal  Procedure 
no  particular  skill  or  precision  was  re- 
quired in  framing  an  indictment,  and 
that  almost  any  form  of  words  would 
be  sufficient,  yet  we  fail  to  see  that 
any  of  the  substantial  elements 
of  a  good  and  sufficient  indict- 
ment, as  attested  by  the  long  and 
well  established  principles  of  criminal 
jurisprudence,  are  ignored  by  our  stat- 
ute."    State   V.  Dougherty,  4  Ore.  200. 

"It  has  become  too  much  the  prevail- 
ing belief  to  suppose  that  our  liberal 
practice  act  in  criminal  cases  will  cure 
almost  every  defect,  but  this  is  a  mis- 
take. A  clear,  substantive  charge,  con-' 
stituting  the  offense,  is  as  necessary 
now  as  it  ever  was."  State  v.  Reakey, 
G2   Mo.   40,   42. 

"The  indictment  in  the  present  case 
departs   from    established     forms.       If, 
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VI.  SELECTION  OF  FORMS. —  In  general,  approved  standard 
forms  are  given  in  this  volume.  They  have  been  collected  from  selec- 
tions of  forms  made  by  authors  of  recognized  ability. 

In  some  cases,  however,  forms  from  adjudicated  cases,  based  on 
statutory  provisions,  have  been  set  out  for  the  purpose  of  exemplifica- 
tion of  what  the  courts  have  held  sufficient  under  a  particular  kind  of 
statute.  Great  care  will  have  to  be  exercised  in  adapting  such  forms 
to  the  statutes  of  other  jurisdictions.  They  can  serve  only  as  sugges- 
tions outside  of  their  particular  state. 

In  a  great  many  instances  the  forms  set  out  in  modern  reported  cases 
are  specimens  of  crude  originality,  bad  enough  to  invite  attack,  yet  con- 
taining sufficient  substance  to  save  them  from  utter  condemnation  by 
the  courts.  Because  they  are  doubtful  they  get  into  the  reports  and 
thus  reverse  nature's  law  of  "survival  of  the  fittest."  Besides  their 
general  unfitness  their  introduction  here  would  carry  into  the  volume 
much  unadjudieated  matter.^ 

VII.  HOW  TO  USE  THIS  VOLUME.  —  A.  References.  —  The 
ample  direct  cross-references  made  herein  to  forms  pertaining  to  a  title, 
which  of  necessity  have  been  set  out  under  other  titles,  will  readily 
direct  the  practitioner  to  any  form  within  the  volume  which  he  may 
desire.  But  until  familiarity  is  acquired  with  the  volume  and  with  the 
titles  therein  contained,  further  suggestion  may  be  necessary  to  aid  in 
ready  reference  to  the  forms.  In  general,  it  may  be  said  that  the  surest 
Avay  to  quickly  find  the  form  desired  by  one  not  familiar  with  the  titles 
would  be  to  refer  to  general  heads  under  which  the  form  may  be 
classed.  Thus,  if  it  is  an  order  that  is  desired,  look  under  the  title 
"Orders  of  Court"  through  the  analysis  and  direct  cross-references. 
If  it  does  not  readily  occur  to  the  practitioner  under  what  general  class 
the  particular  form  he  desires  will  be  found,  a  reference  to  the  title 
"Pleading,"  or  to  the  title  "Practice,"  as  the  case  may  be,  will  prob- 
ably start  a  chain  of  references  which  will  lead  to  the  desired  form. 

In  tliis  connection  it  may  be.  said  that  reference  to  a  large  number  of 
the  titles  herein  contained  will  be  found  under  the  titles  "Answers;" 
"Arraignment  and  Plea;"  "Bills  and  Answers;"  "Declaration  and 
Complaint;"  "Decrees;"  "Demurrer;"  "Equity  Jurisdiction  and 
Procedure;"  "Judgments;"  "Motions;"  "Orders;"  "Pleas;"  Pro- 
cess" and  also  under  other  general  titles. 

Answers  referred  to  above  are  code  answers.  Answers  in  eciuity  will 
be  found  under  the  title  "Bills  and  Answers." 

B.  FoRxMAii  Parts.  —  Througliout  this  volume  the  mere  formal 
•parts,  such  as  commencements  and  conclusions,    have    been    in    many 


therefore,  we  cnnsiK"  Mr.  Kobcrtson 
to  the  state  prison,  we  must  do  so 
under  a  form  of  indictment  hitherto 
unknown  to  our  law.  To  this  I  am  op- 
j)osed.  I  do  not  believe  tliat  the  courts, 
unless  authorized  tiy  the  legislature, 
have  the  ]>ower  t"  change  the  forms 
gf   criminal    juoceedings."       People     i". 


Kobcrtsou,  3  Wheel.  Cr.  <^as.  (N.  V.) 
180,  191. 

3.  "While  a  little  inartistic,  aiul 
not  grammatically  free  from  criticism, 
yet  it  sudiciently  charges  the  statute' y 
offense."  Parsons  r.  State,  33  Tex. 
Crim.  54n,  28  S.  W.  204. 

"It  would  bo  dillicult  to  conceive  of 
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r;ises  iioct'ssavily  oiiiitlod  lo  t'onscrvo  space.  It  has  not  hecii  (Iccnird 
ntH'cssary  to  rc'p*';><-  pinviilholii'ally  or  otherwise,  the  sugjieslioii  that 
pleading's  anil  otlier  papers  should  he  entitled  in  the  eas(\  should  have 
the  proper  eomineneenn>nt  and  eonelusion,  and  should  he  signed  hy  the 
party  (u*  attorney. 

The  .[uestion  of  formal  parts,  however,  has  not  been  neglected.  Great 
(.-a re  has  been  exercised  in  supplying  them  at  their  proper  jilace  under 
general  h(>ads.  Thus,  in  the  case  of  bills  in  ecpiity,  the  beginnings  and 
cn(lint:s  of  tlic  several  parts  of  the  bill  have  been  set  out  under  the  title 
"Bills  and  Ansv^ers;"  of  declarations  and  complaints,  at  the  beginning 
of  the  title  "Declaration  and  Complaint;"  of  indictments  and  informa- 
tions, at  the  beginning  of  the  title  "Indictment  and  Information." 

C.  Statements  of  Actions.  —  Under  the  title  "Attachment,"  II, 
A  to  L  will  be  found  numerous  statements  of  actions  adapted  to  the 
purpose  of  the  practitioner,  where  a  brief  statement  is  required  in 
emergencies  previous  to  the  preparation  of  the  complaint.  These  may 
be  adapted  to  affidavits  for  arrest  and  for  any  other  occasion  where 
such  brief  statement  is  required. 

D.  Statement  of  Things  Enjoined.  —  Under  the  title  "Injunc- 
tions," III,  xV  to  L  will  be  found  numerous  statements  of  things  en- 
joined which  may  be  conveniently  used  in  decrees  and  in  judgments 
under  the  codes. 

E.  Adaptation  of  Common  Law  Forms  and  Code  Forms.  —  A 
hirge  number  of  common  law  forms  and  code  forms  are  contained  in  this 
volume.     It  is  desirable  that  they  supplement  each  other. 

Whenever  the  code  pleader  desires  to  supplement  his  code  forms  of 
complaint  from  common  law  sources,  it  is  only  necessary  to  pass  over 
the  formal  commencement  of  the  common  law  declaration  down  to  the 
words  "for  that"  or  "for  that  whereas,"  striking  out  the  word  "for" 
and  "whereas"  and  leaving  "that"  for  the  introductory  Avord  follow- 
ing ''alleges."  He  can  then  continue  to  the  end,  substituting  a  code 
prayer  for  relief. 

In  case  the  code  pleader  desires  to  adapt  the  common  law  plea  of  new 
matter  to  his  purpose,  he  can  likewise  pass  down  through  a  common 
law  plea  to  the  words  "because  he  says"  and  omitting  these  Avords,  use 
"that"  as  the  introductory  word  of  the  substance  of  his  answer, 
omitting  the  formal  ending,  "And  this  the  defendant  is  ready  to 
verify,"  etc.    See  notes  below.* 

A  specific  denial  under  a  code  may  be  constructed    from   a   special 


an  inrlictment  more  illogically  or  inar- 
tistically  drawn."  State  v.  Reakey,  (i2 
Mo.' 40,"  41. 

4.       In     the     King's     Bench.       The 

(lay   of  in   the  year 

of  our  Lord  . 


.  to-wit,  A.  B.   (the  plaintilf 

in  this  suit),  hy  E.  F.  his  attorney  (or, 
in  his  own  proper  person),  complains 
of  C.  D.  (the  defendant  in  this  suit), 
who  has  been  summoned  to  answer  the 


said  plaintiff  (or,  who  has  been  arrested 
at  the  suit  of  the  said  plaintiff),  in 
an  action  of  trespass:  For  that  the 
said    defendant    heretofore,     to-wit,     on 

the   day   of   in   the 

-,  with   force 


year  of  our  Lord 
and  arms,  made  an  assault  upon  the 
said  plaintif,  and  beat,  wounded,  and 
ill-treated  him  (so  that  his  life  was 
despaired  of;  and  other  wrongs  to  the 
.said  plaintif  did;  against   the  peace  of 
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plea  by  way  of  traverse  by  rejecting  the  formal  beginning  and  the 
formal  ending  and  incorporating  the  body  of  the  plea.  It  is  a  common 
practice,  however,  to  change  the  form  from  negative  to  affirmative  by 
omitting  the  word  "not"  and  preceding  the  statement  by  the  word 
•'denies,"  thus:  "denies  that  the  plaintiff  did  lend  the  money  men- 
tioned in  the  complaint,"  instead  of  "that  the  plaintiff  did  not  lend  the 
money  mentioned  in  the  complaint." 

For  substance  of  code  complaints  in  equity  reference  is  suggested  to 
the  stating  part  of  the  bill. 

It  will  be  observed  that  decrees  can  be  easily  adapted  as  prayers  of 
relief  by  a  few  verbal  changes  for  either  bills  in  equity  or  complaints 
under  the  codes. 

In  preparing  judgments  under  the  code  equity  procedure  it  will 
hardly  be  necessary  to  suggest  reference  to  decrees  herein  for  substance. 


our    said    lord,    the    king,    and)    to    the 

damage  of  the  said  plaintiff  of 

pounds;  and  therefore  he  brings  his  suit, 
etc.    Steph.  PI.  38. 

Matter  italicized  used  in  code  plead- 
ing, except  that  matter  in  parenthesis 
is  usually  omitted. 

Supreme  Court,  C.  D.  v.  A.  B. 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  S.  G.  E.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  because  he  says,  that  the  said  sev- 
eral  supposed    causes    of   action   in    the 


said  declaration  mentioned,  did  not,  nor 
did  any  or  either  of  them,  accrue  to 
the  said  plaintiff,  at  any  time  within  six 
years  next  before  the  commencement  of 
this  suit  (in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  com- 
plained against  him,  the  said  defendant.) 
And  this  he,  the  said  defendant,  is 
ready  to  verify.  Wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  etc. 

S.  Gr.  E.,  attorney  for  deft. 

Burr.  App.  344,  §630;  3  Chit.  PI.  941. 

Matter  italicized  used  in  code  plead- 
ing, except  that  matter  in  parenthesis 
is  usually  omitted. 


FORMS  IN  PROCEDURE 


SUPPLEMENTAL  TO  ARTICLES 


IN 

STANDARD  PROCEDURE 

(See  Introduction   in  This  Volume) 


ABATEMENT,   PLEAS   OF 

I.    Pleas,  at  Law,  2 

A.  Alien   Enemy,   2 

B.  CoverUire,  2 

1.  Of  Plaintif,  2 

2.  Of  Defendant,  3 

C.  Death  of  Plaintif,  3 

D.  Misnomer  of  Defendant,  3 

E.  Nul  Tiel  Person  in  Berum  Natura, 

3 
IL     Answers  in  Abatement  (Code),  3 

A.  Alien  Enemy,  3 

B.  No  Such  Corporation,  3 

C.  Coverture  of  Plaintif,  3 

D.  Death  of  Defendant,  4 
B.     Misnomer,  4 

For    other    forms,    see     1     Standard 
Proc.   32,   42,   51,   65. 

CHOSS-KEFERBNCES : 
Another  Action   Pending: 

Plea   of  Autre   Action   Pendant; 
Answer   in   Abatement,    Another  Ac- 
tion   Pending; 
Answer    in    Abatement,    Another   Ac- 
tion   Pending   in    Case   of   Counter- 
claim; 
Answer   in    Abatement,    Pendency   of 
Partnership     Cause,     in     Partition 
Suit. 
Arraignment  and  Plea: 

Plea   in   Abatement,   No   Preliminary 

Examination; 
Plea    in    Abatement    to    Indictment, 

Misnomer; 
Replication   to  Plea   of  Abatement. 
Assignments: 
Answer  in  Abatement,  Assignment  of 
Cause    of    Action    by     Plaintiff     to 
Third    Person. 
Corporation. s : 

Plea    of    Nul    Tiel    Corporation; 
Replication    by   Way   of   Traverse   to 

Plea   of  Nul   Tiel   Corporation; 
Plea  of  Misnomer  of  Corporation. 


Demurrer: 

Special  Demurrer  to  Plea  of  Abate- 
ment. 
Grand  Jury: 

Plea  in  Abatement,  Grand  Juror  Dis- 
qualified; 
Plea    in    Abatement,    Full    Jury    Not 

Present; 
Special    Plea,     Jurors     Not     Properly 

Selected; 
Replication  to  Plea  That  Jurors  Were 

Not  Properly  Selected. 
Infants : 

Plea    in    Abatement    of    Infancy    of 

Plaintiff; 
Plea  in  Abatement  of  Infancy  of  De- 
fendant; 
Replication  to  Plea  in  Abatement  of 

Infancy; 
Answer    in    Abatement,    Infancy    of 

Plaintiff. 
Judgment  Records: 

Judgment   Record   on   Cassetur  Billa; 
Judgment      Record      of      Respondeat 

Ouster,    Denunrer   to   Plea; 
Judgment    Record    on     Verdict     for 

Plaintiff  in  Abatement; 
Judgment  Record  Where  Verdict  Has 

Been  Given  for  Defendant  on  Plea 

of  Misnomer; 
Judgment    Record     on     Demurrer    to 

Replication  to  Plea  in  Abatement, 

Sustained. 
Judgments  : 

Order    for    Judgment    of   Respondeat 

Ouster; 
Judgment   for  Defendant   on   Plea  of 

Misnomer; 
Judgment     on     Plea     of     Abatement 

Sustained; 
Notice    of    Judgment    of    Respondeat 

Ouster. 
Parties  : 

Answer    in    Abatement,    Non-Joinder 

in   Case   of   Endorsement; 
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A«swer  in  Abatement,  Non-Joinder 
of  One  Party  to  Contract; 

Answer  in  Abatement,  Non-Joinder 
of   Co-Administrator; 

Answer  in  Abatement,  Non-joinder 
of  Co-Executor; 

Answer  in  Abatement,  Non-Joinder 
of  Partner  of  Defendants; 

Answer  in  Abatement,  Non-Joinder 
of  Necessary  Defendant; 

Answer  in  Abatement,  Joint  Inter- 
est in  Plaintiff  and  Third  Person; 

Plea    of    Xpn-Joinder    of   Plaintiff; 

Answer  in  Abatement,  Non-Joinder 
of  Tenant  in  Common,  as  to  Part 
of  the  Goods; 

Answer  in  Abatement,  Non-Joinder 
of  Other  Owners  in  Action  Rela- 
tive  to   Land; 

Plea  of  Non-joinder  of  Defendant. 
Plea  in  Equity: 

Plea,   Defendant   No   Interest; 

Plea  in  Abatement,  Coverture  of  the 
Plaintiff; 

Plea    of    Infancy     of    Plaintiff,     No 
Prochein   Ami; 
Plea  of  Lunacy  of  Plaintiff; 

Plea,   Plaintiff  Not  Administrator; 

Plea,  Defendant  Never  Administra- 
tor; 

Plea  to  Bill  by  Administrator,  Sup- 
posed  Intestate   Living; 

Plaintiff  an  Alien  Enemy. 
Pleas: 

Plea  in  Abatement   as   to  Part,   and 
in  Bar  to  the  Rest. 
Replication  and  Reply: 

Replication  to  Plea  of  Abatement  in 
Coverture; 

Replication  by  Way  of  Estoppel  to 
Plea  in  Abatement. 

I.    Pleas  at  Law. 

A.     Plea  of  Alien  Enemy. 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney  (or,  "in 
his  own  proper  person")  comes  and  de- 
fends the  wrong  and  injury,  when,  etc., 
and  says  that  the  said'  plaintiff  ought 
not  to  be  answered  to  his  bill  (or 
"writ"),  and  declaration  (see  next 
form),  aforesaid,  because  he  says  that 
the  said  plaintiff  is  an  alien,  born  in 
foreign  parts,  out  of  the  allegiance  of 
the  United  States  of  America,  and 
within  the  allegiance  of  a  foreign  state, 
to-wit,  of  the  (United  Kingdom  of 
Great  Britain  and  Ireland),  and  is  not 
a  citizen  of  the  United  Stales  by  natur- 
alization or  otherwise,  to-wit,  at  etc.; 
and  that  the  persons  exercising  the 
powers  of  government  in  the  said  for- 


eign state  (the  United  Kingdom  of 
Great  Britain  and  Ireland),  aforesaid, 
are  at  war  with  and  enemies  of  the 
United  States  of  America,  to-wit,  at, 
etc.,  and  that  the  said  plaintiff  being 
such  alien  as  aforesaid  and  not  a  citizen 
of  the  United  States,  entered  and  came 
into  the  United  States,  and  still  re- 
mains therein,  without  any  letter  of 
safe  conduct  from  the  president  of  the 
United  States,  or  any  license  to  be, 
reside,  or  remain  in  the  United  States; 
but  the  said  president  (or,  "by  an  act 
of  the  congress  of  the  United  States, 
the  said  plaintiff  was")  ordered  and 
directed  (him,  the  said  plaintiff),  to 
quit  and  leave  the  said  United  States 
of  America  (or  set  out  some  other  mat- 
ter showing  affirmatively  that  he  had 
no  license  to  remain,  etc.).  And  this 
he  is  ready  to  verify,  etc.  Wherefore 
he  prays  judgment,  if  the  said  plaintiff 
ought  to  be  answered  to  his  bill  (or 
"writ"),  and  declaration  aforesaid, 
etc.  (Add  affidavit  as  in  next  form.) 
Burr.  App.,  331,  §596;  1  Wentworth's 
PI.  42;   Lill,  Ent.  1. 

B.     Coverture. 

1.     Plea   of   Coverture  of  Plaintiff. 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney  (or,  "in 
his  proper  person"),  comes  and  defends 
the  wrong  (or,  in  trespass,  "the 
force")  and  injury  when,  etc.,  and 
prays  judgment  of  the  said  bill  (or 
"writ")  and  declaration  (or,  if  the 
suit  be  commenced  by  declaration, 
"prays  judgment  of  the  said  declara- 
tion"), of  the  said  plaintiff,  because 
he  says  that  the  said  plaintiff,  before 
and  at  the  time  of  the  commencement 
of  this  suit,  was  and  still  is  married 
to  one  S.  T.,  then  and  yet  her  husband 
who  is  still  living,  to-wit,  at,  etc.  (the 
venue),  aforesaid;  and  this  he,  the  said 
defendant,  is  ready  to  verify;  where- 
fore, because  the  said  S.  T.  is  not 
named  in  the  said  bill  (or,  "writ"), 
and  declaration  (or  "in  the  said  dec- 
laration")' of  the  said  plaintiff,  the 
said  defendant  prays  judgment  of  Iho 
bill  (or,  "writ")  and  declaration  (or, 
"of  the  declaration")  aforesaid,  and 
that  the  same  may  be  quashed,  etc. 
(City  and)  county — ss.:  C.  D.,  the 
above  named  defendant  being  sworn 
says,  that  the  above  plea  is  true  in 
substance  and  matter  of  fact. 

C.  D. 

Sworn,  etc.,  Burr.  App.  332,  §597; 
3  Chit.  PI.  899  (c). 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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2.  Plea  in  Abatement  of  Cover- 
ture of  Defendant. 
And  the  said  defendant  in  this  suit, 
to-wit,  C.  F.,  sued  by  the  name  of  C.  D., 
in  her  own  proper  person  (the  defend- 
ant must  fjlead  this  in  person),  comes 
and  prays  judgment  of  the  said  bill 
(or,  "writ"),  and  declaration  (or 
"prays  judgment  of  the  said  declara- 
tion"), (see  last  form),  of  the  said 
plaintiff;  because  she  says  that,  at  the 
time  of  the  exhibiting  of  the  said  bill 
of  the  said  plaintiff  (or  "of  the  issuing 
of  the  said  writ,"  or,  "of  the  filing 
of  the  said  declaration"),  she  was  and 
still  is  married  to  one  S.  F.,  who  is 
still  living,  to-wit,  at,  etc.  (the  venue) 
aforesaid;  and  this  she  is  ready  to 
verify;  wherefore  because  the  said 
S,  F.  is  not  named  in  the  said  bill 
(or  "writ"  or  "declaration")  afore- 
said, she  prays  judgment  of  the  said 
bill  (or  "writ")  and  declaration,  and 
that  the  same  may  be  quashed,  etc. 
(Add  affidavit  as  in  last  form.)  Burr. 
App.  332,  4598;   3  Chit.  PI.,  899. 

C.  Flea    in    Abatement    of   Death    of 

Plaintif. 
(Commencement  in  usual  form) — 
because  he  says  that  the  said  A.  B., 
at  whose  suit  the  same  bill  is  above 
supposed  to  be  exhibited  against  him, 
the  said  defendant,  at  the  time  of  the 
exhibition  of  that  bill  and  long  be- 
fore was  dead;  and  that  there  is  not, 
nor  at  the  time  when,  etc.,  was  there 
any  such  person  in  being  as  the  said 
A.  B.,  as  in  and  by  the  aforesaid  bill 
Is  above  supposed.  And  this  he  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment of  the  said  bill  (or  "writ"),  and 
that  the  same  may  be  quashed,  etc. 
Burr.  App.  334,  §601;  1  Wentw.  PI.  50. 

D.  Plea  of  Misnomer  of  Defendant. 
And    C.    D.,    against    whom    the    said 

A.  B.  hath  exhibited  his  said  bill  (or 
"issued  his  said  writ"),  (or  "filed  his 
said  declaration"),  by  the  name  of 
E.  D.,  in  his  own  person,  comes  and 
says  that  he  is  named  and  called'  by 
the  name  of  C.  D.,  and  by  that  name 
and  surname  hath  always,  since  the 
time  of  his  nativity,  liitherto  been 
named  and  called;  without  this  tliat 
he,  the  said  C.  D.,  now  is,  or  at  the 
time  of  exhibiting  the  said  bill  (or 
"issuing  the  said  writ"),  (or  "filing 
the  said  declaration")  was,  or  ever 
before  had  been  named  or  called  by  the 
name  of  E.  D.,  as  by  the  said  bill 
(or   "writ")    and    deciaration,   is   sup- 


posed, and  this  he,  the  said  0.  D., 
is  ready  to  verify.  Wherefore  he  ;.rays 
judgment  of  the  said  bill  (or  "writ") 
and  declaration  (or,  "of  the  said 
declaration"),  and  that  the  same  may 
be  quashed,  etc.  (Add  affidavit).  Burr. 
App.  334,  §604;  3  Chit.  PI.  901. 

E.  Plea  of  Nul  Tiel  Person  in  Rerum 
Natura. 

And  the  said  C.  D.,  defend- 
ant, etc.,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that 
there  is  not,  nor  on  the  day  of  the 
service  of  the  said  writ  (or  "declara- 
tion"), (or  "of  the  exhibition  of  the 
said  bill"),  nor  ever  since,  was  there 
in  nature  any  such  person  called  A.  B., 
as  by  the  said  writ  (or  "bill")  is 
above  supposed,  and  this  he  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment, etc.  (Add  affidavit).  Burr.  App. 
334,    §602;    Yates'   Forms,    111. 

II.    Answers  in  Abatement  (Code). 

A.  Answer  in  Abatement,  Alien 
Enemy. 

I.  That  the  plaintiff  was  not  at  the 
commencement  of  this  action,  and  is 
not  now,  a  citizen  of  the  United 
States,  by  naturalization  or  other- 
wise;   but    was    and    is    an    alien,    born 

in out  of  the  allegiance  of  the 

United  States,  and  within  the  al- 
legiance of  the  kingdom  of  . 

II.  That  at  the  commencement  of 
this    action    the    government     of     said 

were,    and    still    are    at    war 


with,  and  enemies  of,  the  United 
States. 

III.  That  the  plaintiff  then  was,  and 
still  is,  an  alien  enemy  abiding  with- 
out the  United  States,  and  at  , 

within   said  ,   and  adhering   to 

the  said  enemies  of  the  United  States. 
2  Abb.  Forms  25;  Bell  r.  Chapman,  10 
Johns.  (N.  Y.)  183;  Le  Bret  r.  Papil- 
lon,  4  East  502,  102   Eng.  Eeprint  923. 

B.  Answer  in  Abatement,    Xo    Such 

Corporation. 
That    at    the    commencement    of    this 
action  there  was  not,  nor  is  there  now, 

any   such   corporation   as   the   ■ 

company,  named  as  plaintiffs  therein. 
2  Abb.  Forms  25. 

C.  Answer  «i   Abatement,   Coverture 

of  Plaintiff. 

That    at    the    coinmencement    of    this 

action    the    plaintiff    was,    and    still    is, 

the    wife    of    one    M.    N.,    who    is    still 

living  at (and  that  this  action 
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does  not  concern  lior  separate  prop- 
erty).    -2   Abb.   Forms   24. 

D.  .tiiswer   in    Ahatrment,   Death    of 

a   Defendant  Before  Suit. 
That    Y.    Z.,    one    of    the    defendants 
in    this    action,    died    at    ,    be- 
fore  this   action,   and   on   or   about   the 

day    of     .       2     Abb. 

Forms  2S. 

E.  Anm'er   in    Abatement,  Misnomer. 
That   the   true   name   of   the   plaintiff 

(or  this  defendant)   is,  and  always  has 

been,    ,    and    not    ,    in 

which  name  he  sues  (or,  is  sued).  2 
Abb.  Forms  28;  L.  &  X.  R.  Co.  r.  Hall, 
12  Bush  (Ky.)   131. 


ABDUCTION. 

I.     Indictment,   4 

A.  Abduction  of  Woman  on  Account 

of  Her  Fortune,  4 

B.  Abduction    of     Girl     Under     Six- 

teen, 4 

C.  Stealing  Child  Under  Age  of  Ten 

Years,  4 
For    other     forms,    see     1     Standard 
Proc.   S6.  s8,   89. 

I.     Indictment. 

A.  Abduction  of  Woman  on  Account 

of  Her  Fortune. 
Middlesex,  to-wit: — The  jurors  for 
our  lady  the  queen  upon  their  oath 
present,'  that  J.  S.,  late  of  the  parish 
of  B.,  in  the  county  of  M.,  laborer, 
on  the  third  day  of  August,  in  the 
ninth  year  of  the  reign  of  our  sov- 
ereign lady  Victoria,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  feloniously,  and  from 
motives  of  lucre,  did  take  away  and 
detain  one  A.  X.  against  her  will,  she 
the  said  A.  N.,  then  and  there  hav- 
ing a  certain  present  and  absolute  in- 
terest (any  interest,  whether  legal  or 
equitable,  present  or  future,  absolute, 
conditional,  or  contingent),  in  certain 
real  estate,  (real  or  personal  estate), 
with  intent  her  the  said  A.  X.  to 
marry  (to  marry  or  defile,  or  cause  her 
to  be  married  or  defiled  by  any  other 
person),  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity.  Arch. 
Cr.  PI.  475. 

B.  Indictment,     Abduction     of     Girl 

Under  Sixteen. 
(Commencement   as   in  I,  A) — in   the 
county   aforesaid,    unlawfully    did    take 


and  cause  to  be  taken  one  A.  N.  out 
of  the  possession  and  against  the  will 
of  R.  X.,  her  father  (out  of  the  pos- 
session and  against  the  will  of  her 
father  or  mother,  or  any  other  person 
having  the  lawful  care  or  charge  of 
her),  she  the  said  A.  N,,  then  and 
there  being  an  unmarried  girl,  under 
the  age  of  sixteen  years,  to-wit.  of  the 
age  of  fifteen  years;  against  the  form 
of  tlie  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dig- 
nity.    Arch.   Cr.   PI.    477. 

Note. — The  allegation,  "being  an  un- 
married girl,"  is  suflicient.  Arch.  Cr. 
PI,  477;  R.  r.  Moor,  2  Lev.  179;  R.  v. 
Boyall,    2    Bur.    832. 

C.     Indictment,  Stealing   Child   Under 
Age  of  Ten  Years. 

(Commencement  as  in  I,  A) — in  the 
county  aforesaid,  feloniously  and  mali- 
ciously did  by  force  (force  or  fraud), 
lead  and  take  away  (lead  or  take 
away,  or  decoy  or  entice  away,  or  de- 
tain) one  A.  X.,  a  child,  then  under 
the  age  of  ten  years,  to-wit,  of  the 
age  of  seven  years,  with  intent  then 
and  there  and  thereby  to  deprive  one 
J.  X.,  the  father  (parent  or  parents, 
or,  any  other  person  having  the  lawful 
caie  or  charge  of  such  child)  of  such 
child,  of  the  possession,  of  the  said 
child;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lady  the 
queen,  her  crown  and  dignity.  2nd  Count. 
And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that 
the  said  J.  S.  afterwards,  to-wit,  on 
the  day  and  year  aforesaid,  with  force 
and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  feloniously  and 
maliciously  did,  bj'  force,  lead  and  take 
away  the  said  J.  X.,  a  child  then  un- 
der the  age  of  ten  years,  to-wit,  of  the 
age  of  seven  years,  with  intent  then  and 
there  and  thereby,  divers  articles  (any 
article  upon  or  about  the  said  child, 
to  whomsoever  such  article  may  be- 
long), that  is  to  say,  one  necklace  of 
the  value  of  twenty  shillings  (etc., 
stating  the  articles),  then  and  there 
upon  and  about  the  person  of  the  said 
child,  feloniously  to  steal,  take,  and 
carry  away;  against  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dignity. 
Add  counts  st.'iting  that  the  defendant 
did  "by  fraud  entice  away,"  or,  "did 
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by  fraud  detain.''  or,  "did  by  force 
detain,"  etc.,  if  necessary.  Arch.  Cr. 
PI.   478. 


ABORTION. 

I.     Indictment,  o 

A.  Administering  Poison,  5 

B.  Use  of  Instrument,  5 

C.  Use  of  Instrument  and  Drugs,   5 
For    other    forms,    see     1     Standard 

Proc.  96,  105,  106,  109. 
I.     Indictment. 

A.  Administering  Poison  To  Procure 

Miscarriage. 
Middlesex,  to-wit: — The  jurors  for 
our  lady  the  queen  upon  their  oath 
present,  that  J.  S..  late  of  the  parish 
of  B.,  in  the  county  of  M.,  laborer,  on 
the  third  day  of  August,  iu  the  ninth 
year  of  the  reign  of  our  sovereign 
lady  Victoria,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  feloniously  and 
unlawfully'  did  administer  to,  and  cause 
to  be  taken  by  one  A.  N.  (administer 
to  her,  or  cause  to  be  taken  by  her), 
a  large  quantity  of  a  certain  noxious 
thing  called  savin,  to-wit,  two  ounces 
of  the  said  noxious  thing  called  savin 
(poison  or  other  noxious  thing),  with 
intent  then  and  there  and  thereby  to 
procure  the  miscarriage  of  the  said 
A.  N.,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity.  If 
there  be  any  doubt  as  to  the  drug  ad- 
ministered, it  may  be  prudent,  perhaps, 
to  state  it  in  different  ways,  in  several 
counts,  and  add  a  count  stating  it  to 
be  "a  certain  noxious  thing  to  the 
jurors  aforesaid  unknown."  Arch.  Cr. 
PI.   519. 

B.  Indictment  for  Using  Instruments 

To   Procure  Miscarriage. 
(Commencement  as  in  the  last  prece- 
dent)— in   the  county   aforesaid,  feloni- 
ously and  unlawfully  did  use  a  certain 
instrument    (any    instrument    or    other 

means  whatever),  called  a ,  by 

then  and  there  (state  the  mode  of 
using  the  instrument),  with  intent, 
etc.  (as  iu  the  last  precedent).  Arch. 
Cr.  PI.  521. 

C.  Information  for  Using  Instrument 

and  Administering  Drugs. 
"The  said  defendants,  Thomas  Hatch- 
ard  and  Nancy  Josephine  Hatchard,  did 
wilfully  and  feloniously  make  an  as- 
sault in  and  upon  a  woman,  Minnie 
Beardsley,  she,  the  said  Minnie  Beards- 


ley,  being  then  and  there  pregnant 
with  a  child;  and  that  the  said  Thomas 
Hatchard  and  Josephine  Hatchard  did 
then  and  there  wilfully  and  feloniously 
employ  upon  the  body  and  womb  of 
the  said  Minnie  Beardsley  a  certain 
sharp  instrument  or  instruments  to  this 
informant  unknown,  and  did  then  and 
there  wilfully  administer  to  the  said 
Minnie  Beardsley  certain  medicines 
and  drugs  to  this  informant  unknown, 
with  intent  thereby  then  and  there  wil- 
fully and  feloniously  to  destroy  such 
child,  the  same  not  being  necessary  to 
preserve  the  life  of  such  mother,  the 
said  Minnie  Beardsley,  and  not  having 
been  advised  by  two  physicians  to  be 
necessary  for  the  purpose  of  preserv- 
ing the  life  of  such  mother,  the  said 
Minnie  Beardsley;  by  means  whereof 
the  death  of  the  said  Minnie  Beardsley 
was  produced,  and  whereby  the  said 
Thomas  Hatchard  and  Nancy  Josephine 
Hatchard,  on  the  12th  day  of  Decem- 
ber, in  the  year  one  thousand  eight 
hundred  and  eighty-seven,  at  the  said 
county  of  Milwaukee,  feloniously  did 
kill  and  slay  the  said  Minnie  Beards- 
ley." Hatchard  v.  State,  13  Cr.  L. 
Mag.  566,  567,  79  Wis.  359,  48  N.  W. 
380. 

Note. — The  statement  as  to  advice  of 
physicians  is  to  meet  a  statutory  ex- 
ception. 

ACCESSORIES   AND   ACCOMPLICES. 

I.  Indictment  of  Principal  in  Second 

Degree,  5 

II.  Indictment    of    Accessory    Before 

Fact,  6 

A.  With  Principal,  6 

B.  Principal   Convicted,  6 

C.  As  Substantive  Felony^  G 

III.  Indictment  of    Accessory    After 
Fact,  6 

A.  With  Prineipal,  6 

B.  Principal  Convicted,   7 

For  other  forms,  see  1  Standard 
Proc.  142,  143,  148. 

CROSS-REFERENCE: 
Post-Office: 

Indictment   for  Assisting   in   I^obbing 
Mail. 
I,    Indictment  of  Principal  in  Second 
Degree. 
After    stating    the    offense     of     the 
principal    in    the    first    degree,    and    im- 
mediately before  the  conclusion  of   the 
indictment,  charge  the  principal  in  the 
second   degree   thus:     And    the    jurors 
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aforosaiil,  upon  their  ualli  atuic^aid,  do 
further  present,  tliat  .1.  W.,  late  of 
the  parish  aforesaid,  in  tlie  county 
aforesaid,  laborer,  on  tlic  day  and  year 
aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, feloniously  was  present,  aiding, 
abettinjj,  and  assisting  the  said  J.  W. 
the  (felony  and  larceny)  aforesaid  to 
do  and  commit;  against  the  peace,  etc. 
(In  an  indictment  for  murder,  this  is 
inserted  immediately  before  the  con- 
cluding clause,  and  so  the  jurors,  etc.; 
and  this  clause  then  charges  both  the 
principals  in  the  first  and  second  de- 
gree with  the  murder  thus):  And  so 
the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  J.  S. 
and  J.  W.,  the  said  J.  N.  in  manner 
and  form  aforesaid,  feloniously,  wilful- 
ly, and  of  their  malice  aforethought, 
did  kill  and  murder;  against  the  peace, 
etc.     Arch.   Cr.  PI.  805. 

Note. — If  a  person  be  present,  and 
aiding  and  abetting,  he  cannot  be  in- 
dicted as  an  accessory.  1  Chit.  Cr.  L. 
262. 

II.      Indictment   of   Accessory    Before 
Fact. 

A.  Willi   Principal. 

After  charging  the  principal  with 
the  offense,  and  immediately  before  the 
conclusion  of  the  indictment  charge 
the  accessory  thus:  And  the  •  jurors 
aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  J.  W.,  late  of 
the  parish  aforesaid,  in  the  county 
aforesaid,  laborer,  before  the  said 
(f«lony  and  larceny)  was  committed 
in  form  aforesaid,  to-wit,  on  the  first 
day  of  August,  in  the  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  feloniously  and  mali- 
ciously incite,  move,  procure,  aid,  coun- 
sel, hire,  and  command,  the  said  J.  S. 
the  said  (felony  and  larceny)  in  man- 
ner and  form  aforesaid  to  do  and  com- 
mit; against  the  peace,  etc.,  etc.  Arch. 
Cr.  PI.  811. 

B.  Indictment    of    Accessory    Before 

Fact,  Principal  Convicted. 
Middlesex,  to-wit:  The  jurors  for  our 
lady  the  queen  upon  their  oath  pre- 
sent, that  heretofore,  to-wit,  at  the  gen- 
eral sessions  of  the  delivery  of  the 
gaol  of,  etc.  (so  continuing  the  caption 
of  the  indictment  against  the  prin- 
cipal), it  was  presented  upon  the  oaths 
of,  etc..  that  one  J.  S.,  late  of,  etc. 
(continuing  the  indictment  to  the  end, 
reciting   it    however   in   the   past,    and 


not  in  the  present  tense);  ui)0i\  which 
said  indictment  the  said  J.  S.,  at  the 
session  of  the  gaol  delivery  aforesaid, 
was  duly  convicted  of  the  (felony  and 
larceny)  aforesaid;  as  by  the  record 
tiiereof  more  fully  and  at  large  ap- 
pears. And  the  jurors  aforesaid,  upon 
tiicir  oath  aforesaid,  do  further  pre- 
sent, that  J.  W.,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  la- 
borer, before  the  said  (felony  and 
larceny)  was  committed  in  form  afore- 
said, to-wit,  on  the  first  day  of  May, 
in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did 
feloniously,  and  maliciously  incite, 
move,  procure,  aid,  counsel,  hire,  and 
command  the  said  J.  S.  the  said  (fel- 
ony and  larceny)  in  manner  and  form 
aforesaid  to  do  and  commit;  against 
the  peace,  etc.  (as  in  ordinary  cases). 
Arch.   Cr.  PI.   815. 

C.  Indictment  of  Accessory  Before 
Fact  as  Substantive  Felony. 

Middlesex,  to-wit:  The  jurors  for  our 
lady  the  queen  upon  their  oath  present, 
that  one  J.  S.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  laborer  (or, 
that  some  person  or  persons  to  the 
jurors  aforesaid  unknown),  on  the 
third  day  of  August,  in  the  fourth 
year  (etc.,  etc.,  stating  the  felony  ex- 
clusive of  the  conclusion,  "against  the 
peace,"  etc.).  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do 
further  present,  that  J.  W.,  late  of  the 
parish  aforesaid,  in  the  county  afore- 
said, laborer,  before  the  said  (felony 
and  larceny)  was  committed  in  form 
aforesaid,  to-wit,  on  the  first  day  of 
August,  in  the  year  last  aforesaid,  at 
the  parish  aforesaid,  in  the  county  afore- 
said, did  feloniously  and  maliciously 
incite,  move,  procure,  aid,  counsel,  hire, 
and  command  the  said  J.  S.  (or  the 
said  person  or  persons  to  the  jurors 
aforesaid  unknown  as  aforesaid),  the 
said  (felony  and  larceny)  in  manner 
and  form  aforesaid  to  do  and  commit; 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  our  lady  the  queen,  her 
crown  and  dignity.     Arch.  Cr.  PI.  816. 

III.  Indictment  of  Accessory  After 
Fact. 

A.     With  Principal. 

After  stating  the  offense  of  the  prin- 
cipal, and  immediately  before  the  con- 
clusion of  the  indictment,  charge  the 
accessory  after  the  fact  thus:*  And 
the   jurors   aforesaid,   upon   their   oath 
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aforesaid,  do  further  present,  that  J.  W., 
late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  laborer,  well  know- 
ing the  said  J.  S.  to  have  done  and 
committed  the  said  (felony  and  lar- 
ceny) in  form  aforesaid,  afterwards, 
to-wit,  on  the  day  and  j'ear  afore- 
said, at  the  parish  aforesaid,  in  the 
county  aforesaid,  him  the  said  J.  S. 
did  feloniously  receive,  harbor,  and 
maintain,  against  the  peace,  etc.,  as  in 
ordinary   cases.     Arch.   Cr.  PI.   817. 

B.  Indictment  of  Accessory  After 
Fact,  Principal  Convicted. 

(See  III,  A,  to  *).  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  J.  W.,  late  of 
the  parish  aforesaid,  in  the  county 
aforesaid,  laborer,  well  knowing  the 
said  J.  S.  to  have  done  and  committed 
the  (f'elonj'  and  larceny)  aforesaid, 
after  the  same  was  so  committed  as 
aforesaid,  to-wit,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in 
the  count}'  aforesaid,  him  the  said  J.  S. 
did  feloniousl}'  .receive,  harbor,  and 
maintain,  against  the  peace,  etc.,  as  in 
as  in  ordinary  cases.     Arch.  Cr.  PI.  693. 


ACCORD    AND     SATISFACTiaN. 

I.     Pleas,   7 

A.  In  Covenant,  7 

B.  In  Case,  7 
n.     Replications,  7 

A.  General,   7 

B.  That  Bill  Was  Given,  8 
m.     Answer,  8 

For    other    forms,    see     1     Standard 
Proc.  175,  178,  180,  181,  186,  187. 

CRaSS-REFERENCES: 
Account  and  Accounting: 
Special    Plea   in   Assumpsit,    Account 
Stated     and     Negotiable     Security 
Given. 
Injuries  to  Persons: 

Answer,    Claim     Satisfied     and     Dis- 
charged; 
Answer,  Accord  and  Satisfaction  for 
Porsonal  Injuries  by  Co-defendant. 
I.    Pleas. 

A.  Plea  in  Covenant. 
And  the  said  C.  D.,  defendant  in 
this  suit,  by  J.  W.  G.,  his  attorney, 
comes  and  defends  the  wrong  and  in- 
jury, whon.  etc.,  and  says  that  the 
said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him,  "because  he  says,  that  he, 
the  said  defendant,  before  the  com- 
mencement   !of    this    suit,    to-wit,    on, 


etc.,  at,  etc.  (the  venue)  aforesaid, 
paid   to    the    said  plaintiff   the    sum   of 

dollars,    in    full    satisfaction 

and    discharge    of    the     said     sum     of 

dollars,  in  the  said  breach  of 

covenant  mentioned,  and  of  all  the  dam- 
ages by  the  said  plaintiff  sustained,  by 
reason     of    the     non-payment     thereof; 

which  said  sum  of dollars,  the 

said  plaintiff  then  and  there  accepted 
and  received  of,  and  from  the  said  de- 
fendant, in  full  satisfaction  and  dis- 
charge of  the  said  sum  of dol- 
lars, in  the  said  breach  of  covenant 
mentioned,  and  of  the  damages  of  the 
said  plaintiff  by  him  sustained,  by  rea- 
son of  the  said  breach  of  covenant. 
And  this  he,  the  said  defendant,  is 
ready  to  verify.  When^fore  he  prays 
judgment,  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  etc.  Burr.  App. 
360;   3   Chit.  PI.  1002. 

P>.  Plea  of  Accord  and  Satisfaction 
in  Case. 

(As  in  preceding  form  to  •')  because 
he  says,  that  after  the  committing  of 
the  said  grievances  as  aforesaid,  and 
before  the  commencement  of  this  suit, 
to-wit.  on,  etc.,  at,  etc.  (venue)  he, 
the  said  defendant,  paid  to  the  said 
plaintiff  the  sum  of  (two  hundred) 
dollars,  for  and  in  full  satisfaction  and 
discharge  of  the  said  grievances  in 
the  said  declaration  mentioned,  and 
which  said  sum  of  (two  hundred) 
dollars  he,  the  said  plaintiff,  then  and 
there  accepted  and  received  of  and 
from  the  said  defendant,  in  full  satis- 
faction and  discharge  of  the  said  griev- 
ances. And  this,  etc.  (conclude  with 
a  verification).  Burr.  App.  370;  3 
Chit.  PI.  1031. 

II.    Replications. 

A.     Eepliration  lo  Plea  of  Accord  and 

Satisfactiim,  General. 
And  the  said  pliintiff,  as  to  the  said 
plea    of    the    said    defendant    by    him 
(secondly)    above    pleaded,    says,    that 
the    said    plaintiff,    by    reason    of    any- 
thing   by    the    saifl    defendant    in    that 
plea    alleged,    ought    not    to    be    barred 
from  having  and  maintaining  his  afore- 
said   action    thereof,    against    the    said 
defendant,*    because    he    says    that   the 
said   defendant   did   not   deliver    (or,   if 
la   bond   was  pleaded,   "make   and   seal, 
land    as    his    act    and    deed    deliver") 
I  to      him,      the      said       plaintiff,        the 
I  said     (pipe     of    wine)     (or,  "the     said 
I  supposed   writing   obligatory")    in   the 
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Fiiicl  ploa  mentioned,  in  full  satisfaction 
and  dischargo  of  the  said  several  prom- 
ises and  iindertakiiiixs  in  the  said  dec- 
laration mentioned,  in  manner  and  form 
as  the  said  defendant  hath  above  in 
his  said  plea  in  that  behalf  alleged. 
And  this  he,  the  said  plaintiff,  prays 
mav  be  inquired  of  bv  the  country,  etc. 
Burr.   App.   37G;   3   Chit.  PI.  1156. 

B.     Replication     to     Plea     That    Bill 
iVas  Given  in  Settlement. 

(As  in  preceding'  form  to  the  *,  and 
then  as  follows) :  because  he  says,  that 
the  said  bill  of  exchange  in  the  said 
plea  mentioned,  bore  date  on  a  cer- 
tain day  and  year  therein  in  that  be- 
half mentioned,  that  is  to  say,  the 
(nineteenth  day  of  February),  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  (tliirty-eight)  and  that 
the  same  became,  and  was  due  and 
payable  long  before  the  commencement 
of  this  suit;  and  the  said  plaintiff  fur- 
ther saith,  that  after  the  said  bill  be- 
came due  and  payable,  according  to 
the  tenor  and  effect  thereof,  and  before 
the  commencement  of  this  suit,  to-wit, 
on  the  (twenty-second  day  of  July),  in 
the  year  aforesaid,  to-wit,  at,  etc. 
(venue)  aforesaid,  the  said  bill  of  ex- 
change was  shown  and  presented  to 
the  said  defendant  for  payment  there- 
of, but  that  he,  the  said  defendant, 
did  not  nor  would,  when  he  was  so 
requested  as  aforesaid,  or  at  any  other 
time  before  the  commencement  of  this 
suit,  pay  the  said  sum  of  money  in 
the  said  bill  specified,  or  any  part 
thereof,  but  wholly  neglected  and  re- 
fused so  to  do,  and  the  said  sum  of 
money,  in  the  said  bill  mentioned,  at 
the  time  of  the  commencement  of  this 
suit,  was  and  still  is  wholly  due  and 
unpaid;  and  the  said  plaintiff,  at  the 
time  of  the  commencement  of  this  suit, 
was  and  still  is  the  holder  of  the  said 
bill,  to-wit.  at,  etc..  aforesaid.  And 
this  the  said  plaintiff  is  ready  to  verify. 
Wherefore,  etc.  (conclude  with  a  verifi- 
cation). Burr.  App.  381;  Yates'  Forms 
308. 

III.     Answer  of  Accord  and  Satisfac- 
tion. 

That  after  making  the  contract  (or 
other  instrument)  and  the  alleged 
breach  thereof  (or  after  committing  the 
said  supposed  grievances),  in  the  com- 
plaint   mentioned    (or,   in   the   

cause   of  action   in   the  complaint  men- 
tioned), and  before  this  action,  to-wit, 


on      the    day     of    , 

]S ,  this  defendant  delivered  to  the 

plaintiff  and  the  plaintiff  (or  to 
A.  B.,  one  of  the  plaintiffs,  and  said 
A.  B.)   accepted  and  received  from  the 

defendant  dollars   (or,  briefly 

describing  the  thing  delivered,  if  not 
money)  in  full  satisfaction  and  dis- 
charge of  the  damages  (or  moneys,  or 
liability,  or  debt,  as  may  be  appro- 
priate), in  the  complaint  mentioned, 
and  of  all  the  damages  by  the  plaintiff 
sustained  by  reason  of  the  non-perform- 
ance (or  non-payment,  or  neglect,  or 
acts),  therein  alleged.  2  Abb.  Forms 
32;   2  Greenl.  Ev.,   §28,  note  1. 


ACCOUNT    AND    ACCOUNTING. 

I.  Account  Render,  9 

A.  Declarations,  9 

1.  Against  Defendant  as  Bailif,  9 

2.  Against  Defendant  as  Receiver, 

10 

B.  Pleas,  10 

1.  Has  Fully  Accounted,  10 

2.  Never  Was  Bailiff,  10 

3.  Was' Not  Bailiff,  10 

4.  Did  Not  Receive  More  Than  His 

Share,  10 

II.  Assumpat,  11 

A.  Declaration  for  Not  Rendering,  1 1 

B.  Plea,  Account  Stated,  Negotiable 

Security  Given,  11 

III.  Complaints,  11 

A.  On  Account  Stated,  11 

B.  To  Correct  Account  Stated,  11 

IV.  Answers,  12 

A.  Denial  of  Error,  12 

B.  Accounting  and  Payment,   12 

V.  Bills,   12 

A.  Against  Broker,  12 

B.  Against    Trustee,   13 

C.  Of  Freight  and  Earnings,  14 

VI.  Decrees,   14 

A.  For  General  Account,  14 

B.  Injunction   Continued,    14 

C.  Of  Freight  and  Earnings,  14 

D.  Setting  Aside  Stated  Account,  14 

E.  Order  of  Reference,  14 

F.  Settled  Accounts  To  Stand,  14 

G.  Balance  To  Be  Paid,  15 
H.  Costs    Reserved,   15 

I.      Leave  To  Surcharge  and  Falsify, 

15 
J.      Conclusive,  With  Leave  To  Show 

Errors,  15 
K.     Release  To  Stand,  15 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


ACCOUNT  AND  ACCOUNTING 


L.     Equities   Reserved,    15 

M.     Liberty  To  Apply,   15 

N.     Order  To  Report  Facts,  15 

O.     Bests  To  Be  Made,  15 

P.     Special  Circumstances  Reported,  15 

Q.     Production     of    Evidence    Before 

Master,  15 
For    ather    forms,    see     1     Standard 
Proc.   215,   244. 

CEOSS-EEPERENCES : 

Answers  : 

Answer,  Accounting  and  Payment. 
Bills  and  Answers  : 

Prayer  for  an  Account  of  Rents  and 

Profits   of   Testator's   Real   Estate; 

Prayer    for    an    Account     of     Money 

Had  and  Received; 
Prayer   for   an   Account   of   Personal 

Estate; 
Statements   in    Answer,   Account    Set 
Forth. 
Bills  of  Particulars: 

Affidavit    To    Obtain     Stay     of     Pro- 
ceedings and  Extension  of  Time,  on 
Demanding   Copy   of   Account; 
Copy  of  Account; 
Demand  of  Copy. 
Copyright  Proceedings: 

Bill     To     Restrain     Infringement     of 
Copyright,    and   for    Accounting. 
Decedents'  Estates: 

Petition  To  Reopen  Account; 
Order  for  a  New  Account  and  Setting 
Aside  Former  Approval. 
Declaration  and  Complaint: 

Complaint    for    Money    Due    on    Ac- 
count. 
Judgment  Records: 

Judgment  Record  on  Report  of  Ref- 
eree. 
Mortgages  : 

Complaint    by    Mortgagee    in    Posses- 
sion   Against    Parties    Entitled    To 
Reileem,    Seeking    Accounting    and 
Payment,  or  Strict  Foreclosure. 
Ne  Exeat: 

AHid;;vit    To    Obtain    TS'e     Exeat     in 
;\<ti()n    for  Accounting; 
Partnership: 

Prayer    in    Bill    for    .\ccountiug,    Re- 
(•oi\er  and    Ii).ju?icti'ins  in    r'.-irtnn- 
ship; 
Prayer  in   Bill   After  Dissolution   for 
Accounting,   Lien    on   Stock. 
Patents : 

Decree,  Declaration  of  Validity  of 
Patent,  Infringement,  Account, 
Perpetual  Injunction. 


Plea  in  Equity: 

Plea  of  Stated  Account. 
Principal  and  Agent: 

Complaint     Against      Auctioneer     or 
Agent  for  Not  Accounting. 
References : 

Affidavit  To  Move  for  Reference  of 
an  Action  Involving  Long  Ac- 
count; 

Referee's  Report  on  Accounting  in 
Partnership  Cause; 

Order  of  Reference  for  Accounting 
in  Partnership  Cause; 

Order  That  Books  and  Papers  Be 
Deposited  With  Referee  Before 
Accounting; 

Plaintiff's  Schedule  of  Account,  To 
Be  Presented  on  Reference; 

Affidavit  To  Oppose  Motion  by  De- 
nying Account; 

Affidavit    To    Oppose    Motion,   Where 
Fraud   Is   Set   Up. 
Trade-Marks  and  Trade  Names: 

Complaint   To  Restrain   Infringement 
of   Trade-Mark,    and   for   Damages. 
Trusts  and  Trustees: 

Decree  for  Account  and  Inquiry  as 
to  Trust  Funds  Under  Two  Settle- 
ments; 

Bill  for  Payment  of  Legacy  and  Ac- 
counting. 

I.    Account  Render. 

A.     Declarations. 

1.     Declaration   in   Account   Render 
Against  Defendant  as  Bailiff. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.  (or  otherwise,  according  to  the 
mode  of  commencing  the  action),  of  a 
plea  *  that  he  render  to  him  a  reason- 
able account  of  the  time  the  said  de- 
fendant was  bailiff  to  the  said  plaintiff 
at  (New  York),  to-wit,  at  (the  city 
and)  in  the  county  of  (New  York), 
aforesaid.  For  that  whereas  the  said 
defendant  had  been  bailiff  to  the  said 
plaintiff,  at  the  place  aforesaid,  from 
the  (first  day  of  May,  in  the  year  one 
thousand  eight  hundred  and  forty-two), 
until  the  ((•ommencement  of  this  suit), 
and  during  all  that  time  had  the  care 
and  management  of  one  thousand  bush- 
els of  wheat  (or  otherwise,  specifying 
the  property  of  the  plaintiff),  to  mer- 
chandise, and  make  profit  thereof  for, 
and  to  render  a  reasonable  account 
thereof  to,  the  said  plaintiff,  when- 
ever the  said  defendant  should  be 
thereunto  requested.  Nevertheless  the 
said  defendant,  although  often  request* 

Vol.  IX 


10 


ACCOUNT  AND  ACCOUNTING 


pd.  hath  not  yet  rendered  an  account 
tlioioof  to  the  said  plaintiff,  but  hatb 
hitherto  altofjcther  refused,  and  still 
vifuses  so  to  do:  Wherefore  the  said 
jilaintiff  saith  that  he  is  thereby  in- 
jured, and  hath  sustained  damage  to 
the  value  of  (one  thotisand)  dollars, 
and  therefore  he  brings  suit,  etc.  Burr. 
App.  i:Oi»,  i5r)37;  Yates'  Forms  121, 

2.  Declaration  in  Account  Bender 
Against  Defendant  as  Be- 
ceivcr. 

(As  in  preceding  form  to  the  *,  and 
then  as  follows) :  that  he  render  a  rea- 
sonable account  to  the  said  plaintiff, 
for  the  time  he  was  receiver  of  the 
plaintiff's  moneys:  For  that  whereas 
the  said  defendant  had  been  receiver 
of  the  moneys  of  him  the  said  plaintiff 

from  the  day  of to 

the  day  of  (stating 

the  time),  during  which  time  he  the 
said  defendant  had  received  of  the 
moneys  of  the  said  plaintiff,  at  (the 
place  where)  five  hundred  dollars  by 
the  hands  of  one  S.  A.,  and  two  hun- 
dred dollars  by  the  hands  of  W.  P. 
(inserting  all  the  names  and  the  sums 
received  from  each),  amounting  in  the 
whole  to  (one  thousand)  dollars  (the 
total  of  all  the  receipts),  to  render  a 
reasonable  account  thereof  to  the  said 
plaintiff,  when  he  the  said  defendant 
should  be  thereunto  requested:  Never- 
theless the  said  defendant,  although 
often  requested,  etc.  (as  in  last  form 
to  the  end).  Burr.  App.  270,  §538; 
Yates'  Forms  122. 

B.     Pleas. 

1.  Plea  That  Defendant  Has  Fully 
Accounted. 

Because  he  says,  that  after  the  time 
during  which  the  said  defendant  is 
therein  supposed  to  have  been  the 
bailiff  of  the  said  J.  and  E.  as  in  the 
said  last  count  is  mentioned,  and  as 
such  bailiff  to  have  taken  and  received 
the  rents  and  profits  therein  mentioned, 

to-wit,  on  the day  of , 

in  the  j'ear  of  our  Lord  ,  to- 
wit,  at,  etc.,  aforesaid,  he  the  said  de- 
fendant fully  accounted  with  the  said 
J.  and  E.  concerning  the  said  time, 
and  the  said  rent,  issues  and  profits 
received,  as  in  the  said  last  count  is 
mentioned,  and  this  he  is  ready  to 
verify.     3  Chit.  PI.   1300. 

Because  he  says,  that  after  the  time 
during  which  the  said  .J.  is  in  the  first 
count  of  the  said  declaration  alleged 
to  have  had  the  care  and  management 


of  the  said  premises  with  the  appur- 
tenances in  the  said  first  count  men- 
tioned, to  receive  and  take  the  rents, 
issues  and  profits  thereof,  and  as  bailiff 
of  the  said  J.  and  E.  to  render  such 
account  as  therein  mentioned,  to-wit, 
on,  etc.,  at,  etc.,  aforesaid,  he  the  said 
defendant  full}'  accounted  with  the  said 
J.  and  E.  concerning  the  said  time,  and 
the  said  rents,  issues  and  profits  in  the 
said  first  count  of  the  said  declaration 
mentioned,  and  their  said  share  there- 
of, and  this,  etc.,  therefore,  etc.  3 
Chit.  PI.  1299. 

2.  Plea  That  Defendant  Never  Was 

Bailiff. 
Because  he  says,  that  the  said  de- 
fendant never  was  bailiff  to  the  said 
J.  and  E.  of  the  said  part  or  share 
of  the  said  premises  with  the  appur- 
tenances, in  the  said  last  count  of  the 
said  declaration  mentioned,  or  any  part 
thereof,  nor  ever  took  or  received  the 
rents  and  profits  of  the  said  premises 
with  the  appurtenances,  in  the  said 
last  count  of  the  said  declaration  above 
alleged,  and  of  this  also  the  said  de- 
fendant puts  himself  upon  the  country, 
etc.     3  Chit.  PI.  1299. 

3.  Plea   That  Defendant   Was  Not 

Bailiff, 
Because  he  says  that  the  said  de- 
fendant never  had  the  care  and  man- 
agement of  the  said  premises  with  the 
appurtenances,  in  the  said  (first)  count 
of  the  said  declaration  mentioned,  or 
any  part  thereof,  to  receive  and  take 
the  rents,  issues  and  profits  thereof,  or 
as  bailiff  of  the  said  J.  and  E.,  his 
wife,  in  right  of  the  said  E.  of  what 
he  received  more  than  his  just  share 
and  proportion  thereof,  to  render  a  rea- 
sonable account  to  the  said  J.  and  E., 
and  their  said  share  thereof,  when  he 
the  said  defendant  should  be  thereunto 
afterwards  requested,  in  manner  and 
form  as  the  said  .T.  and  E.,  hia 
wife,  have  in  the  said  first  count 
of  the  said  declaration  above  alleged, 
and  of  this  the  said  defendant  puts 
himself  upon  the  country,  etc.  3  Chit, 
PI.   1298. 

4.  Plea    That    Defendant   Did    Noi 

Receive  More  Than  His  Share. 
Because  he  says,  that  he  the  said 
defendant  did  not  receive  more  than 
his  just  share  and  proportion  of  the 
rents,  issues  and  profits  of  the  said 
premises  with  the  appurtenances,  in  the 
said  first  count  of  the  said  declaration 
iiientioued,    and    the    said    J.    and    E. '9 
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share  tliereof.  in  manner  and  form  as 
the  said  J.  and  E.  have  in  the  said  first 
count  of  the  said  declaration  above 
alleged,  and  of  this  also  the  said  de- 
fendant puts  himself  upon  the  country, 
etc.  3  Chit.  PI.  1299. 
II.     Assumpsit. 

A.     Declaration  in  Assumpsit  for  Not 
Eendering  Just  Account  of  Sale 
of  Goods. 
For   that   whereas   heretofore,   to-wit, 
on,   etc.,   at.   etc.,   in   consideration   that 
the   said    plaintiff,    at   the   special,   etc., 
of  the  said  defendant,  had  sent  and  con- 
signed   to    the    said    defendant,    divers 
goods,   ware3   and  merchandises,  to-wit, 
etc.,    of    great    value,    to-wit,    etc.,    in 
order  that  the  said  defendant  might  sell 
and   dispose   of   the   same,   for   the   said 
plaintiff,  for  commission  and  reward  to 
the   said   defendant   in   that   behalf,    he 
the  said  defendant  undertook,  etc,  the 
said   plaintiff,   to   endeavor   to   sell   and 
dispose  of  the  said  goods  and  chattels, 
for    and    on    the    account    of    the    said 
plaintiff,  and  to  render  a  just  and  rea- 
sonable account  of  the  said  sale  thereof 
to    the    said    plaintiff,    in    a    reasonable 
time    then    next   following,   and   to   pay 
over   the   proceeds   of   such   sale   to   the 
said  plaintiff,  when  he  the  said  defend- 
ant should  be  thereunto  reasonably  re- 
quested  by   the    said    plaintiff;    and   al- 
though   the    said    defendant    then    and 
there  had  and  received  the  said  goods, 
etc.,  for  the  purpose  aforesaid,  and  aft- 
erwards, to-wit,  on,  etc.,  sold  the  same, 
for  and  on  account  of  the  said  plaintiff, 
for   a  large   sum   of  money,  to-wit,   the 
sum  of  dollars,  at,  etc.,  afore- 
said;   and   although   a    reasonable   time 
for   the   said   defendant  to   render  such 
account  as  aforesaid,  and  pay  over  the 
produce    of    the    said    sale    to    the    said 
plaintiff,    hath    long    since    elapsed,   yet 
the  said  defendant,  not  regarding,  etc., 
hath   not,  although   he  was  afterwards, 
to-wit,    on,   etc.,   at,   etc.,    requested    by 
the  said  plaintiff  so  to  do,  as  yet   ren- 
dered   to    the   said   plaintiff  a   just   and 
reasonable  account  of  the  said  sale,  or 
paid    over   the    proceeds   thereof  to   the 
said   plaintiff,  hut   hath  hitherto   wholly 
neglected   and   refused   so-  to  do,  to-wit, 
at,    etc.,    aforesaid.      Burr.     App.     265, 
§529;   2  Chit.  PI.  344. 

B.     Sprcial    Pirn    in     Assumpsit,     Ac- 
count    Stated    and     Nefjotiable 
Securitji   Given. 
Because  he  says,  that  after  the  mak- 
ing   of    the    said    promises    and    under- 


takings in  the  said  declaration  men- 
tioned, and  before  the  commencement 
of  this  suit,  to-wit,  on,  etc.,  at,  etc., 
aforesaid,  an  account  was  had  and 
stated,  by  and  between  the  said  plain- 
tiff 'and  the  said  defendant,  of  and 
concerning  the  said  several  sums  of 
money  in  the  said  declaration  men- 
tioned, and  upon  that  occasion  he  the 
said  defendant  was  then  and  there 
found    in    arrear   and    indebted    to    the 

said    plaintiff   in   the    sum    of 

dollars    (and  no   more),  for  which  tiid 

sum    of    dollars    he    the    said 

defendant  then  and  there  made  and 
delivered  to  the  said  plaintiff,  his  cer- 
tain promissory  note  in  writing,  bear- 
ing date  the  day  and  year  last  afore- 
said, whereby  he  the  said  defendant 
promised    to    pay    to    the    said    plaintiff 

or     his     order,     months     (or 

days),  after  the  date  thereof, 

the  said  sum  of dollars,  where- 
in he  the  said  defendant  M-as  so  found 
in  arrear  and  indebted  to  the  said 
{ilaintiff  as  aforesaid;  and  the  said 
plaintiff  then  and  there  accepted  and 
received  the  said  note  for  and  on  ac- 
count of  the  said  sum  of  money  in  the 
said  declaration  mentioned,  and  by  rea- 
son thereof,  he  the  said  defendant  then 
and  there  became,  and  still  is,  liable 
to  pay  the  said  sum  of  dol- 
lars, in  the  said  promissory  note  men- 
tioned, according  to  the  tenor  and  ef- 
fect of  the  said  note.  And  this,  etc. 
(conclude  with  a  verification).  Burr. 
App.  353,  §643;  3  Chit.  PI.  925. 

III.     Complaints. 

A.     Complmnt  on  Account  Stated. 

I.      That     on     the day     of 

.  18 — ,  at ,  an  account 

was  stated  between  the  plaintiff  and 
the  defendant;  and  upon  such  state- 
ment   a    balance    of    dollars 

was  found  to  be  due  from  said  defend- 
ant to  this  plaintiff. 

IT.  That  (the  defendant  then  and 
there  promised  to  pay  said  sum,  but) 
no  part  thereof  has  been  paid.  1  Abb. 
Forms  262. 

Note. — The  usual  practice  is  to  allege 
also    that,    on    the day     of 


defendant  was  indebted  to 
plaintiff  in  the  sum  of  dol- 
lars, and  that  an  account  was  then 
stated,  etc. 

B.     Complaint   To  Correct  an   Account 

Stated. 
I.     That  the  plaintiff  and  defendant, 
having    had    mutuaJ     dealings,     after- 
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wards,  on  the '^-'y  oi  —  ^i 

IS — ^  came  to  a  imitual  accouuting, 
upon  wliich  a  stati'tnoiit  of  the  said 
accouut  was  niado  iu  writing,  of  which 
a  copy  is  anuoxed  as  a  part  of  this 
complaint,      wliereby      a      balance      of 

dollars   was   found   to  be   due 

from  the  plaint itf  to  the  defendant  (or 
from  the  defendant  to  the  plaintiff) 
on   final   adjustment. 

II.  That  since  the  said  statement 
of  account  the  plaintiff  has  discovered 
errors  and  false  charges  (or  credits,  or 
both)  therein,  of  which  he  wae  wholly 
ignorant  at  the  time  of  such  settle- 
ment. 

IU.  That  in  the  statement  of  said 
account  so  settled  he  is  charged  (here 
state  the  items  wrongfully  charged, 
and  show  what  is  the  error). 

IV.  That  the  following  items,  which 
ought  to  have  been  entered  to  his  credit 
in  said  account,  were  wholly  omitted 
therefrom  by  mistake  and  oversight, 
to-wit  (here' set  forth  the  items,  with 
date,  amount,  etc.). 

V.  That  the  following  items  are 
erroneous  in   amount,  in  this,   that   the 

credit    for   should    have   been 

of dollars,    instead    of    only 

dollars     (stating    briefly    the 

grounds  why  it  should  have  been  more). 

YI.  That  the  said  accouut  ought 
to  be  corrected  as  above  mentioned; 
and   the    balance    thereon    ought    to    be 

dollars  iu  favor  of  the  (plain- 
tiff), instead  of  being dollars 

in  favor  of  the   (defendant). 

VII.  That  as  soon  as  the  plaintiff 
discovered  the  said  mistakes  and  er- 
rors,   he    called    on    the    defendant,    on 

the    day    of   -,    18—, 

and  pointed  the  same  out  to  him,  and 
then  requested  the  defendant  to  correct 
the  same,  and  to  restate  the  said  ac- 
count, with  the  mistakes  and  errors 
aforesaid  corrected;  but  the  defendant 
refused  to  do  so,  or  to  pay  the  plaintiff' 
any  part  of  said  sum  of dol- 
lars, due  to  him  at  the  time  said  ac- 
count   was    stated    (or    and    to    accept 

the   sum   of   dollars   from   the 

plaintiff  in  full  payment  of  said  ac- 
count). 

Wherefore  the  plaintiff  asks: 

1,  That  be  may  be  let  in  to  prove 
the  said  errors  and  mistakes  in  the 
.'Stating  of  the  said  account. 

2.  That  judgment  may  be  rendered 
against  the  defendant  for  the  balance 
of dollars,    due    him    on    said 


corrected   account,    with    iMt(M-est    there- 
on from  the day  of  , 

18—. 

Togetlier    with    costs    of    this    action 
1  Abb.  Forms  588. 

IV.     Answers. 

A.  Answer,     Denial     of     Errors      in 

Account. 
That  the  account  stated,  which  is 
mentioned  in  the  complaint,  is  true 
and  just  (except  as  to,  here  specifying 
any  admitted  error),  and  that  there 
are  no  errors  or  mistakes  in  the  stat- 
ing of  the  said  account,  as  alleged 
(except  as  aforesaid).  2  Abb.  Forma 
162. 

B.  Answer  Alleging   Accounting   and 

Payment. 

I.  (They  deny  each  and  every  alle- 
gation in  said  complaint,  except  what 
is    hereinafter    admitted.) 

II.  The  defendants,  admitting  that 
said  plaintiff"  did,  at  the  request  of 
defendants,  enter  into  the  service  of 
the  defendants  (to  board  their  servants 
and  hands  in  their  employ),  as  stated 
in  the  complaint,  allege  that  they  did 
account     with    said     plaintiff     on     the 

day    of   ,    18 — ;    and 

that  on  said  accounting  there  was 
found  due  said  plaintiff  only  the  sum 
of  dollars. 

Second.  For  a  further  defense,  the 
defendants  allege  that  before  the  com- 
mencement   of    this    action    they    paid 

to   said   plaintiff   said   sum   of  ■ 

dollars,  so  found  due  upon  the  ac- 
counting hereinbefore  alleged,  in  full 
of  the  plaintiff's  claims.  2  Abb.  Forma 
66. 

V.     BiUs. 

A.     Bill      for     Accounting      Against 
Broiler. 

1.      The    plaintiff,    in    the    month    of 

,  in  the  year ,  entered 

into  an  arrangement  with  and 

,  the  above  named  defendants, 

that  the  said  defendants  should,  from 
time  to  time,  as  the  brokers  of  the 
plaintiff,  purchase  on  bis  behalf  cer- 
tain foreign  stock  or  securities,  then 
commonly  called  or  known  by  the 
names,  etc.,  the  price  or  purchase  money 
of  which  the  defendants  were  to  ad 
vance;  but  the  plaintiff  engaged  on 
each  transaction  to  deposit  with  the 
said  defendants  certain  securities,  that 
is  to  say,  etc. 

(The  bill  then  proceeds  to  state  that 
purchases  had  been  made,  moneys  paid 
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and  advanced  on  both  sides,  and  securi- 
ties given  by  the  plaintiff  to  the  de- 
fendants, and  tliat  the  defendants  had 
sold  certain  Spanish  debentures  and 
scrip  of  the  plaintiff  at  a  lower  price 
than  they  ought  to  have  done,  without 
the   plaintiff' 's  consent. 

3.  The  accounts  in  respect  of  the 
before  mentioned  transactions  and 
dealings  are  still  open  and  unsettled; 
nevertheless  the  defendants  have  com- 
menced and  are  prosecuting  an  action 
at    law    against    the    plaintiff    for    the 

recovery    of     the     sum     of     $ , 

■which  they  allege  is  the  balance  or 
sum  of  money  coming  to  them  in  re- 
spect of  said  transactions. 

4.  The  plaintiff,  however,  charges 
that  if  the  accounts  between  the  plain- 
tiff and  defendants  were  properly 
taken,  a  considerable  balance  would  be 
coming  from  the  defendants  to  the 
plaintiff.  ' 

5.  The  said  accounts  cannot  be  prop- 
erly taken  except  in  a  court  of  equity. 

fhe  plaintiff  prays  as  follows: 

1.  That  the  defendants  may  make  a 
full  and  true  discovery  and  disclosure 
of  and  concerning  all  and  singular  the 
transactions  and  matters  aforesaid,  and 
that  an  account  may  be  taken  by  and 
under  the  direction  and  decree  of  this 
honorable  court,  of  all  dealings  and 
transactions  between  the  plaintiff  and 
the  defendants. 

2.  That  in  taking  such  account  the 
defendants  may  be  charged  with  the 
amount  of  dividends  or  coupons  which 
were  due  on  the  said  Spanish  deben- 
tures at  the  time  of  the  aforesaid  al- 
leged sale  thereof  by  the  said  defend- 
ants, and  also  with  such  sums  of  money 
as  would  have  been  produced  by  the 
sale  of  such  debentures,  if  the  same 
had  been  sold  at  the  price  or  rate  of 
601  per  each  lOOrof  the  said  stock. 

3.  That  in  taking  such  account  the 
defendants  may  not  be  allowed  to 
charge  the  plaintiff  with  any  sums  of 
moncj'  wliich  shall  aytpear  to  have  been 
paid  or  ai)plied  by  them  in  the  purchase 
of  stocks  or  securities  which  were 
never  actually  transferred  or  delivered 
to  the   said   defendants. 

4.  Tliat  the  defendants  may  be 
charged  with  all  benefit  and  advantage 
obtained  by  tliem  in  the  said  transac- 
tions of  buying  and  selling,  for  and 
on  account  of  the  i)Iaintiff,  beyond  the 
amount  of  the  usual  and  regular  com- 
mission or  brokerage. 

5.  That  the  balance  which  shall  bd 


found  due  upon  taking  such  account 
may  be  paid  by  the  defendants  to  the 
plaintiff,  the  plaintiff  being  ready  and 
hereby  submitting  to  pay  to  them  any 
balance  which  shall  be  found  due  from 
him  to  the  said  defendants  on  the 
aforesaid  accounts. 

6.  That  in  the  meantime  the  said 
defendants  may  be  restrained  by  tha 
order  and  injunction  of  this  honorable 
court  from  further  proceeding  in  the 
said  action  at  law  commenced  by  them 
against  the  plaintiff  as  aforesaid,  and 
from  commencing  or  prosecuting  any 
other  action  or  proceedings  at  law 
against  the  plaintiff  in  respect  of  or 
concerning  the  matters  aforesaid  or  any 
of  them.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins 
ed.)   1942. 

B.     Bill     by     Administrator     Against 
Trustee. 

Aaron  Phillips  V.  Sarah  G.  Allen. 

The  bill  sets  forth  that  the  plaintiff 
is  administrator  of  the  estate  of  G. 
A.  A.,  deceased,  who  was  the  minot 
child^  and  sole  heir  of  A.  A.,  deceased; 
that  E.  A.,  deceased,  by  his  will,  de- 
vised to  his  wife,  the  defendant,  the 
rents,  profits,  income  and  improvement 
of  all  his  real  estate  during  the  time 
she  should  remain  his  widow,  with  re- 
mainder in  fee,  of  a  portion  of  the 
land,  to  his  son,  G.  F.  A.,  in  trust,  for 
the  benefit  of  A.  A.  during  his  life, 
and  after  his  death  to  convey  the  same 
in  fee  to  the  lawful  issue  that  he  might 
have  born  to  him  after  the  date  of 
the  will;  and  providing  further,  in  said 
will,  that,  as  G.  F.  A,  was  then  a 
minor,  the  defendant  should  execute 
the  trust  as  long  as  she  lived.  The 
bill-  further  alleges  that  S.  D.  A.  was 
the  mother  and  sole  heir  of  G.  A.  A., 
and  that  she  also  had  died,  leaving  the 
jilaintiff  her  father  and  sole  heir;  that 
after  the  death  of  A.  A.  and  G.  A.  A., 
the  defendant  duly  accepted  the  trust, 
gave  bond,  and  entered  upon  the  dis- 
cliarge  of  the  saiiu';  that  S.  D.  A.,  in 
her  lifetime,  exhibited  a  bill  of  com 
plaint  against  the  defendant  to  compel 
the  conveyance  of  the  estate,  subject 
to  the  defendant's  life  estate;  and 
after  the  death  of  said  S.  D.  A.,  tlie 
plaintiff  exhibited  a  bill  of  revivor 
against  the  defendant,  setting  forth 
the  facts,  on  which  a  decree  in  his 
favor  was  made;  that  before  entering 
upon  the  trnst,  or  giving  bond  for  the 
due  perfoririaiice  thereof,  tlie  defend- 
ant  entered    upon    the    laud    and   com- 
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niitted  strip  and  waste  thereof,  and 
cut  off  and  sold  wood  and  timber  there- 
from, to  the  injury  of  the  inheritance. 

The  prayer  was  for  an  account,  and 
for  a  decree  for  the  payment  of  such 
sum  as  should  be  found  due,  and  for 
further  relief.  3  Dan.  Ch.  Tl.  &  Pr. 
(Perkins'  ed.)   1944. 

C.  Prater  for  an  Account  of  Rents, 
Profits  and  Sums  Beceived  by 
Mortgagee. 

And  that  an  account  may  be  taken 
of  the  rents  and  profits  of  the  said 
mortgaged  premises,  which  have  been 
received  by  the  said  defendant,  since 
his  possession  thereof  as  aforesaid,  or 
which,  but  for  his  wilful  default  or 
neglect,  might  have  been  so  received; 
and  also  an  account  of  all  other  the 
sums,  which  have  been  received  by  the 
said  defendant  in  or  to-wards  satisfac- 
tion of  the  said  mortgage  money.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  1906. 

VI.    Decrees. 

A.  Decree   for   General  Account,  In- 

junction Continued. 
This  court  doth  order  and  decree, 
that  it  be  referred  to  A.  B.,  master 
(or  one  of  the  masters),  etc.,  to  take 
an  account  of  all  dealings  and  trans- 
actions between  the  plaintiff  and  the 
defendant;  for  the  better  clearing  of 
which  account  the  parties  are  to  pro- 
duce, etc..  as  the  master  shall  direct, 
who,  in  taking  of  the  said  account,  is 
to  make  unto  the  parties  all  just  allow- 
ances, and  what,  upon  the  balance  of 
the  said  account,  shall  appear  to  be 
due,  from  either  of  the  parties  to  the 
other  of  them  is  to  be  paid  by  the 
party  from  whom  to  the  party  to  whom 
the  "same   shall   be   reported   to   be   due, 

within  montlis  after  the  said 

master  shall  ha.ve  made  his  report,  and 
the  same  shall  have  been  confirmed 
(or  as  the  said  master  shall  direct). 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
220.5. 

B.  Decree,       Injunction       Continued, 

Judgment  as  Security. 
And  it  is  further  ordered,  that  the 
injunction  formerly  granted  in  this 
cause,  for  stay  of  the  defendant's  pro- 
ceedings at  law,  be  in  the  meantime 
continued,  and  the  defendant's  judg- 
ment is  to  stand  as  security  for  pay- 
ment of  what,  if  anything,  shall  appear 
to  be  coming  to  him  on  the  balance 
of  the  said  account.  3  Dan.  Ch,  PI. 
&  Pr.    (Perkins'  ed.)    2205. 


C.  Decree    for    Account   of     Freight 

and  Earnings  of  Ship, 
This  court  doth  order  that  it  be  re- 
ferred to  A.  B.,  esq.,  one  of,  etc.,  to 
take  the  following  accounts,  that  is  to 
say:  1.  An  account  of  all  sums  of 
moncv    which    have    arisen    from     the 

freight   of   the   ship ,   and    the 

profits  made  by  the  said  ship,  or  other- 
wise, on  af'count  of  the  said  ship  dur- 
ing her  voyage  to  J.,  and  thence  back 
to  L.,  and  of  the  several  sums  of  money 
received  by  the  defendant  D.,  or  any 
other  person  on  account  of  such  freight 
and  profits;  2.  An  account  of  the  sev- 
eral sums  of  money  expended  on  the 
outfit  of  the  said  ship,  and  of  the  ex- 
penses incurred  during  the  voyage; 
3.  An  account  of  the  clear  profits  which 
have  arisen  from  the  said  ship  since 
the  plaintiffs  became  part  owners  there- 
of. Adjourn,  etc  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins'  ed.)  2252;  1  Seton  Dec. 
560,  561. 

D.  Decree  Setting  Aside  Stated  Ac- 

counts, and  for  General  Account. 
{Inter  alia.) 
This  court  doth  declare  that  the 
three  stated  accounts,  dated,  etc.,  ought 
to  be  opened  and  set  aside,  and  doth 
order  and  decree  the  same  accordingly; 
and  it  is  hereby  referred  to  A.  B., 
master,  etc.,  to  take  a  general  account 
of  all  dealings  and  transactions  be- 
tween the  plaintiffs,  or  either  of  them, 
and  the  defendant;  and  also  of  the 
value  of  any  timber,  etc.;  in  the  taking 
of  which  account,  the  master  is  to  make 
unto  all  parties  all  just  allowances; 
and  for  the  better  taking  of  said  ac- 
count, etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2206. 

E.  Decree,    Order    of    Reference    To 

Master. 
On  reading  the  pleadings  in  the 
above  cause,  and  hearing  the  counsel 
of  the  respective  parties,  and  on  con- 
sideration thereof,  it  is  ordered  that 
it  be  referred  to  E.  W.,  esq.,  as  a  mas- 
ter of  this  court,  to  take  an  account 
of  the  dealings  and  transactions  of  and 
between  the  said  parties  under  the  sev- 
eral agreements  set  forth  in  the  plain- 
tiff's bill,  and  to  state  what,  ujjon  the 
balance  of  said  accounts,  shall  appear 
to  be  due  from  either  party  to  the 
other.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)    2208. 

F.  Decree,  Settled  Accounts  to  Stand 
And   if   in    taking   the   said    accounts 

the    said    master    shall    find    that    any 
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account  has  been  settled  between  the 
said  parties,  the  same  is  to  stand  (or 
not  to  be  disturbed).  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2206. 

G.  Decree,  Balance  Found  Due  to 
Be  Paid,  Co-^ts  of  Setting  Aside 
Stated  Account. 

And  it  is  ordered  and  decreed  that 
what  shall  be  found  due  upon  the  bal- 
ance of  the  said  account  from  any  of 
the  parties  to  the  other,  or  others  of 
them  be  (within,  etc.)  paid  by  the 
party  or  parties  from  whom,  to  the 
part}'  or  parties  to  whom  the  same 
shall  be  found  to  be  due;  and  it  is 
ordered  and  decreed  that  the  said  de- 
fendant do  pay  to  the  plaintiffs  their 
costs  of  so  much  of  the  cause  as  re- 
lates to  the  setting  aside  the  said  stat- 
ed accounts  to  be  taxed,  etc.  3  Dan. 
Ch.   PI.    &   Pr.    (Perkins'   ed.)    2206. 

H.  Directions,  Best  of  Costs  Be- 
served. 

And  the  court  doth  reserve  the  con- 
sideration of  the  rest  of  the  costs  of 
this  suit  until  after  the  said  master 
shall  have  made  his  report,  and  the 
said  parties  are  to  be  at  libertv  to 
applv,  as,  etc.  3  Dan.  Ch.  Pi.  &  Pr. 
(Perkins'   ed.)    2206. 

I.  Decree,  Direction  for  Leave  to 
Surcharge  and  Falsify. 

But  any  of  the  parties  are  to  be  at 
liberty  to  surcharge  and  falsify  any 
of  the  items  and  charges  therein,  as 
thev  shall  be  advised.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2207. 

J.  Decree,  Accounts  to  Be  Conclusive, 
With   Leave   to  Show  Errors. 

Let  the  accounts,  etc.,  as  between, 
etc.,  be  (considered  as)  prima  facie 
conclusive,  but  with  liberty  to  either 
party  to  show  anv  error  therein.  3 
Dan.  Ch.  PI.  &  Pr.  "(Perkins'  ed.)  2207; 
English  V.  Baring,  penned  by  Vice-Ch. 
Kindersley;  1  Seton  Dec.  (Eng.  ed., 
1862)    108,   109. 

K.  Decree,  Belease  To  Stand  as  To 
Sums  Beceived,  and  Account 
Stated. 

Declare  that  the  indenture  of  release 

of  the  day   of  shall 

stand  only  as  a  discharge  for  the  sev- 
eral, sums  of  money  thereby  stated  to 
be  retained  by  or  paid  to  the  several 
fiarties  thereto  as  therein  mentioned; 
anfl  declare  that  tlie  account  in  the 
said  indenture  mentioned  to  be  stated 
shall   stand,   with   liberty  to  the  plain- 


tiffs and  defendants  to  surcharge  and 
falsify  the  same.  Directions  for  ac- 
count. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2207;  1  Seton  Dec.  (Eng.  ed., 
1862)   108. 

L.     Directions,   Equities   Beserved. 

And  all  equities  and  further  direc- 
tions are  reserved  until  the  coming  in 
of  the  report.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2208. 

M.     Directions,  Liberty   to  Apply. 

And  the  parties  are  at  liberty  to 
apply  to  the  court  as  occasion  may  re- 
quire. 

By  the  court. 
H.  W.  F.,  clerk. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2208. 

N.     Decree,  Order  To  Beport  Facts. 

(Inter  alia.)  He  will,  on  request 
of  either  party  to  this  proceeding,  re- 
port to  the  court  all  the  facts  upon 
which  he  shall  base  his  finding,  on 
either  of  the  points  or  particulars 
aforesaid.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2209. 

O.     Decree    Bests    To    Be     Made     by 
Master. 

And  the  said  master  is  to  make  rests 
in  said  accounts,  and  state  whether 
any  and  what  balances  were  due  from 
either,  and  which  of  said  parties  to 
the  other  on  the  first  day  of  April, 
A.  D.  1850,  as  well  as  at  the  period 
at  which  the  plaintiff  in  his  said  bill 
alleges  said  mutual  account  to  have 
terminated.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)    2208. 

P.     Decree,   Special  Circumstances  To 
Be  Bcported. 

And  said  master  is  authorized  to 
state  and  report  to  the  court  any  spe- 
cial circumstances  needful  for  explain- 
ing said  account  and  his  report  there- 
of, and  the  evidence  as  to  the  time 
when  said  mutual  account  did  termi- 
nate. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2208. 

Q.     Decree,    Direction    for   Production 
of  Evidence  Before  Master. 

And  for  the  better  taking  of  said 
accounts,  etc.,  the  parties  are  required 
to  produce,  etc.,  and  to  be  examined 
before  said  master  upon  oath,  either 
upon  interrogatories  or  viva  voce,  or 
by  each  of  said  modes,  as  the  said 
master  may  direct.  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins'  ed.)   2208. 
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ADJOINING  LANDOWNERS. 

I.     Complaints,    Ki 

A.      Fltiiriiifi    li'alir   From   Jutof,    K! 
IJ.     K.ViUirdliii;/   Ailjiiftiit    To,    U! 

1.  Buihliiifl,    IG 

2.  iMiul,  16 

C.  Loud  Orrrfloircti,    H! 

D.  Kimllhtf]    Fire,    17 

For    other    forms,    see     1      Standard 
Proo.   322,  323,  328. 

CROSS-REFERENCES: 
IxjrxcTiONS: 

Injunctions       Against       Undermining 

Plaintiff's   Land; 
Injunction        Against        Obstructing 
Lights. 
Xui.<=;axce: 

Declaration       for       Nuisance       Near 

Dwelling; 
Complaint       Against        Erector       of 
Slaughter  House,  a  Nuisance,  Seek- 
ing Damages; 
Complaint  Against  Continuer  of  Nuis- 
ance. 
Trespass : 

Complaint     for     Trespass     to     Land, 
Where    New    Fence    Was    Not    on 
Line. 
Vexdok  and  Purchaser: 

Complaint   on  Covenant  To   Maintain 
Fence. 
WATER.S  and  Watercourses: 

Declaration   for    Damage    Caused    by 
Continuing  Dam,  Flowing  Meadow. 

I.     Complaints. 

A.  Complaint  For  Flowing  Water 
From  Eoof  on  Plaintiff's  Prem- 
ises. 

I.      That    on    the    day    of 


,  18 -,  the  plaintiff  was  law- 
fully possessed  of  a  dwelling  house  and 
premises,  situate  in  the  county  afore- 
said, and  in  which  the  plaintiff  and  his 
family   then   resided. 

II.  That  tl)e  defendant  wrongfully 
erected  a  building  near  to  the  said 
dwelling  house  of  the  plaintiff,  in  so 
careless  and  improper  manner  that  by 
reason  thereof,  on  said  day,  and  on 
other  times  afterwards  and  before  this 
action,  large  quantities  of  rainwater 
ran  from  said  building  upon  and  into 
tlie  said  dwelling  house  and  premises 
of  the  plaintiff,  and  the  walls,  ceil- 
ings, papering,  and  other  parts  thereof 
were  thereby  wet  and  damaged,  and 
became   less   fit    for   habitation,   to   the 

plaintiff's   damage  dollars.     1 

Abb.  Forms  448. 

Note. — When  action    is  by    owner   of 


fee,  the  allegation  in  paragraph  1 
sliould  so  state. 

Time  of  erecting  building  might 
properly   be   stated    in    II. 

B.     F.xcariitinfi   Adjacent   to. 

1.  Complaint    for  Ncfflif/ently    Ex- 

cava  till  (I     Adjacent     to     Plain- 
tifl's  Buildings. 

I.  That  at  tlie  times  hereinafter 
mentioned,  plaintiff  was  possessed  of 
certain  land,  with  buildings  thereon, 
being   his   house   and  lot   in   the   village 

of  (or  other  brief  designation 

of  the  premises),  which  were  supported 
by  the  adjacent  land  and  the  soil  there- 
of, and  that  the  plaintiff  was  entitled 
to   have   them   so  supported. 

II.  That   in  the  month   of  — '■ , 

the  defendant  wrongfully  and  negli- 
gently excavated  the  land  adjacent  to 
plaintiff's  said  land  and  buildings,  and 
took  away  the  soil  therefrom,  without 
leaving  proper  or  sufTfieient  support  for 
the  plaintiff" 's  said  land  and  buildings, 
whereby  the  same  sank  and  gave  way, 
and  the  house  fell  in  and  was  destroyea, 
and  the  goods  of  the  plaintiff  were 
damaged  and  broken;  and  the  plaintiff 
incurred  expense  in  procuring  another 
house,  and  in  removing  and  repairing 
his  goods,  and  in  removing  the  ruins 
of  the   house  and   rebuilding  the   same, 

to  his  damage  dollars.    1  Abb. 

Forms  449. 

See  note  above,  I,  A. 
Note. — "Which      were      supported," 
etc.,  seems  unnecessary  in  I. 

2.  Complaint    for    Negligently    Ex- 

cavating Adjacent  to  Plaint- 
iff's  Land. 

I.  That  at  the  times  hereinafter 
mentioned,  the  plaintiff  was  possessed 
of  certain  pasture-land,  being  a  part 
of  his  farm  in  the  town  of,  etc.  (or 
other  brief   designation). 

II.  That  in   the  month  of  , 

18^ ,    the    defendant    wrongfully   and 

negligently  excavated  the  land  adjacent 
to  the  plaintiff's  said  land,  and  took 
way,  to  the  damage  of  the  plaintiff 
proper  and  suflicient  support  for  the 
soil  of  the  plaintiff's  land  in  its  nat- 
ural state,  whereby  it  sank  and  gave 
away,   to   the   damage    of    the    plaintiff 

dollars.     1   Abb.  Forms  449. 


See  note  above,  I,  A. 

C.     Complaint  for  Negligence   WHkre- 

hy  iMnd  Was  Overflowed. 
I.  That     on     the     day     of 

-,  the  plaintiffs  were'  (and  still 


are)   the  owners  of  a  valuable  raining 
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mines 
upon 


claim    (or    lauds    and     

thereon),    situated    at     

which  they  had  bestowed  great  labor 
in  putting  the  same  in  working  or- 
der, and  had  incurred  large  expense 
in  the  purchase  of  tools  for  the  pur- 
pose of  extracting  gold  therefrom. 

II.  That  at  the  same  time  the  de- 
fendants were  engaged  in  furnishing 
water  to  miners  and  others,  by  means 
of  a  ditch  or  canal;  and  they  were  the 
owners   of    (or  were   possessed   of,   and 

using)  a  reservoir  situated  on , 

wherein  they  collected  a  large  body 
of  water,  which  water  would  otherwise 
have  flowed  down  the  said  stream. 

III.  That    afterwards,    and    on    the 

day    of    ,    IS ,    the 

plaintiffs  being  engaged  in  the  prosecu- 
tion of  their  work  as  aforesaid,  the 
defendant 's  said  reservoir,  by  reason  of 
some  defect  in  its  construction,  insuffi- 
ciency for  the  purpose  for  which  it  was 
constructed,  or  carelessness  and  mis- 
management on  the  part  of  the  de- 
fendants, broke  away,  discharging  an 
immense  and  unusual  body  of  water, 
which  they  had  collected  in  said  reser- 
voir; which  said  water  so  discharged 
flowed  in  and  upon  plaintiff's  mining 
claim  (or  lands  and  mines),  filling  the 
same  with  great  quantities  of  earth, 
stone,  and  rubbish,  and  carrying  off 
and  destroying  the  lumber  and  tools 
used  by  the  plaintiffs  in  working  and 
mining  the  same,  to  plaintiff's  dam- 
age        dollars.      1    Abb.    Forms 

450;  Hoffman  v.  Tuolumne  County 
Water  Co.,  10  Cal.  413. 

D.  Complaint  for  Carelessly  Kindling 
Fire  on  Defendant's  Land, 
Whereby  Plaintiff's  Property 
Was  Burned. 

I.  That    on    the    day     of 

,  at ,  the  plaintiff  was 

(and     still     is)      possessed     of     about 

of  land,  in ,  on  wliich 

there  was  an  orchard  and  fences,  and 
also  a  barn  containing  sixty  tons  of 
hay,  all  which  the  defendant  well 
knew. 

II.  That  the  defendant  on  tliat  day 
intentionally  kindled  a  fire  on  his  land 
next    adjoining    to    the    plaintiff's,    and 

at   the   distance   of  from    the 

plaintiff's  said  land,  and  so  negligently 
watched  and  tended  the  said  fire  tliat 
it  came  into  the  plaintiff's  said  land, 
consumed    said    barn    and    hay,    of    the 

value    of    ■    dollars,     and     also 

forty-five   rods  of  post   and   rail   fence, 


of   the    value   of 


dollars,    and 


killed  forty  fruit-bearing  apple  trpes 
in  said  orchard,  and  consumed  and  de- 
stroyed   the    plaintiff's    grass    growing 

on    said   land,   to   his   damage  

dollars.     1   Abb.  Forms   448. 

Note. — This  allegation  has  been  held 
sufficient.  See  Lucas  r.  Wattles,  49 
Mich.  380,  13  N.  W.  782;  Keating  v. 
Brown,  30  Minn.  9,  13  N.  W.  909.  If 
the  action  is  by  owner  in  fee,  it  should 
be  so  alleged. 
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CROSS-REFERENCE: 

Neutrality  Laws: 

Libel    To  Condemn   Vessel    for    Viola- 
tion  of  Neutrality  Laws. 
I.     Libels. 

A.     Libel    by    Owner    and    Master    of 
Saving    Vessel,   for    Themselves 
and  Others,  Against  Saved  Ves- 
sel and  Cargo,   for  Salvage. 
District  Court   of  the  United  States  of 
America,    Southern    District    of    New 
York:    In   Admiralty. 
To    the    honorable    Samuel    R.    Betts, 
judge  of  the  district  court  of  the  United 
States  in  and  for  the  southern   district 
of  New  York: 

The  libel  of  Peter  Harmony,  owner 
of  the  American  brig  Merced  of  New 
York,  and  of  Eliphalet  Kingsbury,  mas- 
ter of  the  said  brig,  for  themselves  and 
all  others  entitled,  against  the  ship 
Waterloo,  her  tackle,  apparel  and  furni- 
ture, and  cargo,  and  against  all  per- 
sons intervening  for  their  interest  there- 
in, in  a  cause  of  salvage,  civil  and 
maritime,  alleges  as  follows: 

First.  That  on  the  twenty-seventh 
day  of  August  last  past,  the  said  Eli- 
phalet Kingsbury  being  on  a  voyage, 
in  the  said  brig  Merced,  from  Havana, 
ini  the  island  of  Cuba,  to  Cadiz,  in 
Spain,  discovered  a  ship  dismasted  and 
apparently  deserted,  whereupon  he 
hauled  up  for  and  boarded  her;  that 
he  found  the  said  ship  which  proved 
to  be  the  British  ship  Waterloo,  of  Lon- 
don, with  twelve  feet  of  water  in  her 
hold,  totally  dismasted  and  entirely 
abandoned  by  her  captain  and  crew; 
that  he  found  no  papers  on  board  the 
said  ship,  but  she  had  a  full  cargo  of 
rum,  sugar,  and  other  West  India  pro- 
duce on  board. 

Second.  That  the  said  Eliphalet 
Kingsbury  thereupon  took  the  said 
ship  Waterloo  in  tow  and  made  for  the 
port  of  New  York,  where  he  arrived 
with  the  said  ship  on  the  twelfth  day 
of  September  instant,  the  crew  of  the 
brig  being  almost  worn  out  with  fatigue 
in  pumping  out  the  said  ship,  and  other 
work  done  on  board  of  her,  and  they 
are    entitled    to   a   reasonable   share    of 
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said    ship    and    cargo    for    the     salvage 
thereof. 

Third.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honor- 
able   court. 

Wherefore  the  libelants  pray  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
ship  Waterloo,  her  tackle,  apparel,  and 
furniture,  and  cargo,  and  that  all  per- 
sons claiming  any  interest  therein  may 
be  cited  to  appear  and  answer  upon 
oath,  all  and  singular  the  matters  afore- 
said, and  that  this  honorable  court  will 
be  pleased  to  decree  to  the  libelants  a 
reasonable  and  proper  salvage,  in  pro- 
portion to  the  value  of  said  vessel  and 
cargo,  and  that  the  said  ship,  her 
tackle,  apparel,  and  furniture,  and  car- 
go, may  be  condemned  and  sold  to  pay 
said  salvage,  with  costs,  charges,  and 
expenses,  and  that  the  libelants  may 
have  such  other  and  further  relief  in 
the  premises  as  in  law  and  justice  they 
may  be  entitled  to  receive. 

Peter  Harmony. 
Eliphalet    Kingsbury. 
Sworn,  Sept.  16,  1829,  before  me,  Fred 
J.  Betts,  clerk. 

Isaac   A.   Johnson,   proctor. 
E.  C.  Benedict,  advocate. 
Benedict's  Adm.   427. 

Note. — In  some  districts  this  intro- 
ductory statement  of  ownership  is  not 
sufficient,  and  ownership  of  the  saving 
vessel  is  required  to  be  alleged  in  a 
distinct  paragraph  so  that  it  may  be 
traversed,  or  at  least  proof  required. 
The  Cherokee,  30  Fed.  640. 
B.     Jurat  to  Lihel. 

1.     Jurat,    Libel    Signed    by    Libel- 
ant's Proctor. 
(Charles   B.    Moore,   Proctor   for   Libel- 
ant;     D.      E.      Wlieeler,      Advocate). 
Southern    district    of    New    V'ork,    ss: 
Charles  B.  Moore,  of  the  city  of  New 
York,    proctor    for    the    libelant    in    the 
foregoing  libel,  being  duly  sworn,  says: 
That   the   said   libelant,   as   deponent   is 
informed    and    believes,    resides   in    the 
district    of    Columbia,    and    is    now    ab- 
sent from  the  state  of  New  York,  hav- 
ing been  in  the  state  of  Louisiana  wlien 
last   iieard   from.     That   the  matters  set 
forth    in    the    foregoing    libel    are    de- 
rived   principally    from    original    docu- 
ments; that  doponrnt  has  read  the  said 
libel,   and  knows  the  contents  thereof, 


and  that  the  matters  therein  stated  are 
true,  to  the  best  of  the  knowledge,  in- 
formation and  belief  of  this  deponent. 
Chas.  B.  Moore. 

Sworn  to  this  20th  day  of  May,  1841, 
before    me,    George   W.    Morton,   U.    S. 
commissioner. 
Benedict's  Adm.   515. 

2.     Jurat,    Libel   Signed  ■  by   Attor- 
ney  in  Fact. 
(Sylvester  Baxter,  by  John  A.  Baxter, 

attorney  in  fact.) 

Southern  district  of  New  York,  ss. 

John  A.  Baxter,  being  sworn,  says 
that  he  is  agent  (or  attorney  in  fact), 
of  Sylvester  Baxter,  the  libelant  above 
named.  That  said  libelant  is  absent 
from  the  district,  being,  as  deponent 
believes,  in  the  state  of  Massachusetts. 
That  the  above  libel  is  true  according 
to  the  best  of  his  knowledge  and  be- 
lief. John   A,   Baxter. 

Sworn,  May  10th,  1848,  before  me, 
John  W.  Nelson,  U.  S.  commissioner. 

Burr    &    Benedict,    proctors. 

E.   C.   Benedict,   advocate. 
Benedict's  Adm.   520. 

Note. — Under  Adm.  Rule  1  of  the 
Southern  and  Eastern  districts  of  New 
York,  which  is  also  followed  in  many 
other  districts,  the  verification  if 
made  by  the  agent,  attorney  in  fact  or 
proctor  must  allege  that  he  is  ac- 
quainte*^  with  the  facts  and  the  means 
of  his  knowledge  or  information,  and 
the  reason  why  the  verification  is  not 
made  by  the  party  is  to  be  stated.  It 
should  also  be  stated  that  the  party  is 
not  within  one  hundred  miles  of  the 
district,  or  not  within  the  country.  See 
also   1   Standard  Proc,  p.  446. 

C.     Seamen 's    Wages. 

1.     Libel     In     Hem     for     Seaman's 
Wages;   Vessel  Left  Port,  or 
About  To  Leave. 
To  the  honorable,  etc.  (as  in  I,  A). 

The  libel  of  John  Graham,  of  said 
district,  late  seaman  on  board  the 
schooner  State  Rights,  whereof  Silvanus 
Cummings  now  is,  or  lately  was,  mas- 
ter, against  the  said  schooner,  her 
tackle,  ai)parel  and  furniture,  and 
against  all  persons  lawfully  interven- 
ing for  their  interest  in  said  schooner, 
in  a  cause  of  wages,  civil  and  maritime, 
alleges   as    follows: 

First.  That,  some  time  in  the  month 
of  January  last,  .said  schooner,  then 
lying  in  the  port  of  Charleston,  and 
bound  on  a  voyage  thence  to  Murfree?- 
borough  in  North  Carolina  and  back, 
the  said  master,  by  himself  or  his  agent 
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hired  the  libelant  to  serve  as  seaman 
on  board  the  said  vessel,  during  the 
said  voyajje,  at  the  waf^jes  ol"  sixteen 
dollars  \wv  month,  by  verbal  agreement, 
the  libelant  having  signed  no  shipping 
articles.  That  in  pursuance  of  said 
agreement  the  libelant  entered  on 
board  and  into  the  service  of  the  said 
ship  as  such  seaman,  on  or  about  the 
twenty-ninth  day  of  the  said  month  of 
January. 

Second.  That  the  said  schooner  hav- 
ing taken  on  board  a  cargo,  proceeded 
therewith,  and  with  the  libelant  on 
board,  for  Murfreesborough,  where  she 
safely  arrived  and  discharged  her  car- 
go, and  made  freight.  That  having  tak- 
en on  board  another  cargo,  she  pro- 
ceeded therewith,  and  with  the  libel- 
ant on  board,  for  the  port  of  Charles- 
ton, where  she  safely  arrived  and  dis- 
charged her  cargo,  and  made  freight, 
and  her  voyage  ended. 

Third.  That  at  the  request  of  said 
master,  the  libelant  continued  on  board 
the  said  schooner,  at  the  wages  afore- 
said, and  the  said  schooner  having 
taken  on  board  another  cargo,  pro- 
ceeded therewith,  and  with  the  libelant 
on  board,  for  the  port  of  Jericho  in  the 
state  of  Georgia,  where  she  safely  ar- 
rived and  discharged  cargo,  and  made 
freight.  That  having  taken  on  board 
a  cargo  of  live  oak,  she  proceeded 
therewith,  and  with  the  libelant  on 
board,  for  the  port  of  Norfolk,  where 
she  safely  arrived  and  discharged  a 
portion  of  her  cargo,  and  made  freight. 
That  she  proceeded  from  thence  with 
the  residue  of  her  cargo,  and  the  libel- 
ant on  board,  for  the  port  of  Philadel- 
phia, where  she  safely  arrived  and  dis- 
charged her  cargo,  and  made  freight. 
That  having  taken  on  board  another 
cargo,  she  proceeded  therewith,  and 
with  the  libelant  on  board,  for  the 
port  of  New  York,  where  she  safely 
arrived,  and  the  libelant  was  duly  dis- 
charged on  the  seventh  day  of  August 
last,  and  the  said  schooner  has  since 
made  another  voyage. 

Fourth.  That  during  the  whole  time 
he  was  on  board  of  said  vessel  to  the 
time  of  his  discharge  therefrom,  he 
well  and  faithfully  performed  his  duty 
as  such  seaman,  and  was  obedient  to 
all  lawful  commands  of  the  sa)d  mas- 
ter, and  the  other  officers  of  the  said 
schooner,  and  was  entitled  to  be  paid 
his  wages  which  were  then  due.  and 
amounted  to  the  sum  of  eighty-nine  dol- 


lars and   upwards,   over  and   above   all 
just    deductions. 

Fifth.  That  the  said  schooner  has 
left  the  port  of  delivery,  where  the 
said  voyage  ended,  without  paying  to 
the  libelant  the  balance  of  wages  due 
to  him  as  aforesaid. 

(Or,  fifth.  That  the  said  schooner  is 
about  to  proceed  to  sea  before  the  end 
of  ten  days  next  after  the  delivery  of 
her  cargo  or  ballast.) 

Sixth.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the 
United  States  and  of  this  honorable 
court. 

Wherefore  the  libelant  prays,  that 
process  in  due  form  of  law,  according 
to  the  course  of  courts  of  admiralty, 
and  of  this  honorable  court,  in  cases 
of  admiralty  and  maritime  jurisdiction, 
may  issue  against  the  said  schooner, 
her  tackle,  apparel  and  furniture,  and 
that  all  persons  claiming  any  right, 
title,  or  interest  therein  may  be  cited 
to  appear  and  answer  upon  oath  all  the 
matters  aforesaid,  and  that  this  honor- 
able court  will  be  pleased  to  decree 
the  payment  of  the  wages  aforesaid, 
and  with  costs,  and  that  the  said  vessel 
may  be  condemned  and  sold  to  pay 
the  same,  and  that  the  libelant  may 
have  such  other  and  further  relief  in 
the  premises  as  in  law  and  justice  he 
may  be  entitled  to  receive. 

John  Graham. 

Sworn,   etc. 
Benedict's   Adm.   493. 

2.     After  Preliminary  Summons. 
a.     Lihel    for    Seaman's     Wages 
After      Preliminary      Sum- 
mons. 
To   the   honorable,    etc.    (as   in   I,     A). 

The  libel  of  Bernard  Glancy,  mariner, 
formerly  second  mate  of  the  brig  Low- 
ell, whereof  Wm.  Lawrence  then  was 
and  is  master,  against  the  said  brig 
Lowell,  her  tackle,  apparel  and  furni 
ture,  and  against  all  persons  lawfully 
intervening  for  their  interest  therein, 
in  a  cause  of  wages,  civil  and  maritime, 
alleges  as  follows: 

First.  That  some  time  in  the  month 
of  July,  one  thousand  eight  hundred 
and  forty-three,  the  said  vessel  being 
in  the  port  of  New  York,  and  bound  on 
a  voyage  thence  to  one  or  more  ports 
in  the  Mediterranean  sea,  and  back  to 
the  United  States,  the  said  master,  by 
himself  or  his  agent,  did  ship  and  hire 
the  libelant  to  serve  as  second  mate 
on   board  the   said   vessel  for   the   said 
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vovage,  at  the  wages  of  twenty  dol- 
lars per  month.  That,  for  the  due  per- 
formance of  the  said  voyage,  the  libel- 
ant signed  shipping  articles,  which  are 
now  in  the  possession,  or  under  the 
control  of  the  said  master,  and  which 
the  libelant  prays  may  be  produced  to 
this  honorable  court,  for  further  cer- 
tainty in  the  premises,  and  for  the 
benefit  of  the  libelant;  and  that,  in  pur 
suance  of  the  said  agreement,  the  libel- 
art  entered  into  the  service  of  the  said 
biig,  as  such  second  mate,  on  or  about 
the  tenth  day  of  the  month  of  July,  in 
the  year  aforesaid. 

Second.  That  the  said  brig  having 
taken  on  board  a  cargo,  proceeded  there- 
with, and  with  the  libelant  on  board, 
lor  the  port  of  Gibraltar,  where  she 
safely  arrived  and  discharged  her  car- 
go, and  made  freight.  That  she  pro- 
ceeded thence  to  Sardinia  with  certain 
specie  on  board,  where  she  safely  ar- 
lived;  and  that  she  proceeded  thence 
to  Aleseina,  where  she  safely  arrived, 
and  discharged  the  said  specie,  and 
having  taken  on  board  another  cargo, 
she  proceeded  therewith,  and  with  the 
libelant  on  board,  for  the  port  of  Pa- 
lermo, where  she  safely  arrived,  and 
where  she  completed  her  cargo. 

Third.  That  while  the  said  vessel 
was  lying  at  Palermo  aforesaid,  on  the 
tenth  day  of  December,  1843,  the  said 
master  unjustly,  and  without  any  cause, 
and  without  the  consent  of  the  libel- 
ant, and  against  his  will,  turned  him 
on  shore,  and  would  not  permit  him 
to  perform  the  remainder  of  the  voy- 
age, and  the  said  brig  completed  said 
voyage,  and  arrived  at  the  port  of  New 
York  on  the  29th  day  of  January,  1844, 
where  she  now  is. 

Fourth.  That  during  the  whole  time 
the  libelsrnt  was  on  board  the  said  brig, 
to-wit,  from  the  time  of  his  entering 
on  board  thereof,  to  the  time  of  his 
discharge  therefrom,  he  well  and  faith- 
fully performed  his  duty  as  such  second 
mate,  and  was  obedient  to  all  lawful 
commands  of  the  said  master,  and  the 
master  of  the  said  brig,  whereby  he 
liccame  entitled  to  demand  wages  for 
the  whole  voyage  of  said  vessel  till 
lier  return  to  the  United  States;  and  at 
the  time  of  his  arrival  in  New  York, 
there  was  due  to  him  the  sum  of  sixty 
dollars  and  upwards,  over  and  above 
all  just  deductions. 

Fifth.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the 


United    States    and    of    this    honorable 
court. 

Wherefore  the  libelant  prays  that 
process  in  due  form  of  law,  according 
to  tlie  course  of  this  honorable  court 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  ttie  said 
brig  Lowell,  her  tackle,  apparel  and 
furnitute.  and  that  all  persons  claiming 
any  right  or  interest  therein,  may  be 
cited  to  appear  and  answer  all  and 
singular,  the  matters  aforesaid,  and 
that  this  honorable  court  would  be 
pleased  to  decree  the  payment  of  wages 
aforesaid,  with  costs,  and  that  the  said 
vessel  may  be  condemned  and  sold  to 
pay  the  same;  and  that  the  libelant 
may  have  such  other  and  further  re- 
lief in  the  premises,  as  in  law  and 
justice  he  may  be  entitled  to  receive. 
Bernard  lilancy. 

Sworn,  etc. 
Benedict's    Adm.    491. 

b.     Affidavit  To  Obtain  Summo7is ; 
Seaman's    Wages. 
Brig   Lowell,    Captain    Wm.     Lawrence 

and   owners,   to   Bernard   Glancy,   Dr 
To     wages     as      second 

mate,    from     July     10, 

1843,  to  January  20, 

1844,  at  $20  a  month.       $126.G(i 

Credit. 
By  one  month's  advance.$20.00 

Cash  in  Gibraltar    15.00 

Cash  in   Messina    30.00 

Hospital        money,         6 

months    1.20     $  6l).20 


Balance  due $  00.4(j 

Southern  district  of  New  York,  ss.: 

Bernard  Glancy,  late  mariner  on 
board  the  brig  Lowell,  being  duly 
sworn  says:  That  in  July,  1S43,  he 
shipped  on  board  brig  Lowell,  whereof 
William  Lawrence  was,  and  still  is 
master,  then  lying  in  the  port  of  New 
York,  as  second  mate  (.or  ordinary  sea- 
man, or  mate,  or  cook,  as  the  case 
niiiy  be),  at  the  wages  of  twenty  dol- 
lars a  month,  to  perform  a  voyage  to 
one  or  more  ports  in  the  Mediterranean, 
and  back  to  the  United  States,  and 
signed  the  usual  shipping  articles  for 
said  voyage,  which  arc  retained  by  the 
said  master.  That  the  deponent  per- 
formed said  voyage,  and  in  all  respects 
did  his  duty  as  such  second  mate,  till 
the  arrival  of  said  vessel  in  the  port 
of  Palermo,  where,  without  cause,  ho 
was  turnotl  ashore  from  said  vessel  by 
the  said  master,  and  prevented  from 
performing   the   remainder   of   the   voy- 
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age.  That  he  returned  to  the  United 
States  as  passougor  in  anotlior  vossel, 
and  said  brig  Ivoweil  arrived  at  tlio 
port  of  Now  York  on  the  2t)th  day  of 
January,  inst.,  where  she  now  is.  That 
there  is  now  due  to  him,  for  his  wages 
on  said  voyage,  a  bahince  of  sixty  dol- 
lars and  upwards,  as  sliown  by  the 
above  schedule,  which  is  just  and  true, 
which  balance  the  said  master  has  re- 
fused to  pay. 

Bernard   Glancy. 
Sworn,  etc. 
Benedict's  Adm.  489. 

c.  Preliminary  Summons  for  Sea- 

man's Wages. 

To   the   master   and   owner   of  the   brig 

Lowell: 

I.  George  W.  Morton,  United  States 
commissioner,  do  hereby  summon  you 
to  be  and  appear  before  me,  at  my 
oflfice,  at  the  United  States  courts,  in 
the  city  hall,  in  the  city  of  New  York, 
on  the  31st  day  of  January,  instant,  at 
30  o'clock  in  the  forenoon  of  that  day, 
then  and  there  to  show  cause,  if  any 
you  have,  why  process  of  attachment 
should  not  issue  from  the  district  court 
of  this  district  against  the  brig  Low- 
ell, her  tackle,  apparel  and  furniture, 
according  to  the  course  of  admiralty 
courts,  to  answer  the  claims  of  Bernard 
Glancy,   for  mariner's   w-ages. 

Given  under  my  hand,  this  30th  day 
of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 
five. 

Geo.  W.  Morton,  U.  S.  commisBioner. 

,  Proctor. 

Benedict's  Adm.  490. 

d.  Affidavit   of   Service  of  Suvh 

mons. 

Southern  district  of  N.  Y.,  ss: 

John  C.  Magrath,  of  the  city  of  New 
York,  clerk,  being  duly  sworn,  says — 
that  on  the  thirteenth  day  of  January, 
instant,  he  served  the  summons,  of 
which  the  within  is  a  copy,  by  deliv- 
ering the  same  to  the  master  of  the 
brig  Lowell,  therein  named.  (Or  by 
leaving  the  same  on  board  the  brig 
Lowell,  within  named,  with  the  per- 
sons in  charge  thereof,  the  master  be- 
ing absent.  Or,  by  fastening  the  same 
in  a  conspicuous  place  on  the  mast 
of  said  vessel,  no  person  being  on 
board  in  charge  thereof.) 
Sworn,  etc. 

J.    C.   Magrath. 
Benedict's  Adm.  491. 


e.  Certificate  of  Maqistrate, 
Summon  X  for  Seaman's 
Waf/es. 

T  hereby  certify  to  the  clerk  of  the 
district  court  for  the  soutliern  district 
of  New  York,  that  there  is  suOicient 
cause  of  complaint  whereon  to  found 
admiralty  process  against  the  brig 
Lowell,  her  tackle,  apparel  and  furni- 
ture, to  answer  for  the  wages  of  Ber- 
nard Glancy. 

Dated,  etc. 

Geo.  W.  Morton,  U.  S.  commissioner. 
Benedict's  Adm.  491. 

D.     Libel   Against    Owners   for   Pilot- 
age. 
To  the  honorable,  etc.   (as  in  I,  A). 

The  libel  of  Martin  Gray,  of  said 
district,  pilot,  against  Eussel  H.  Post, 
William  Layton,  Noah  Stokcley,  and 
Richard  P.  Williams,  now  or  late  own- 
ers of  the  ship  Elizabeth  Dennison,  in 
a  cause  of  pilotage,  civil  and  maritime, 
alleges  as  follows: 

First.  That  some  time  in  the  month 
of  July,  A.  D.  1848,  the  said  ship  then 
being  in  the  port  of  New  Y''ork,  under 

the  command  of  one  Spencer, 

the  said  owners  by  themselves,  or  their 
agents,  employed  the  libelant  to  take 
the  said  vessel  to  sea,  from  the  port  of 
New  York,  as  pilot.  That  accordingly 
the  libelant  went  on  board  said  vessel, 
and  took  charge  of  the  same,  and  did 
pilot  her  to  sea  on  or  about  the  twenty- 
fifth  day  of  July  aforesaid. 

Second.  That  the  libelant  is  a  regu- 
lar pilot,  and  did  his  duty  faithfully 
and  according  to  the  best  of  his  ability, 
as  the  pilot  of  said  vessel,  and  is  en- 
titled to  the  regular  and  lawful  fees 
for  such  service,  which  amount  to  the 
sum  of  thirty  dollars  and  sixty-three 
cents,  which  sum  the  said  master  has 
admitted  to  be  due,  and  promised  to 
pay  from  time  to  time,  but  which  is 
still   due  and  unpaid. 

Third.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiclion  of 
the  United  States  and  of  this  honorable 
court. 

Wherefore  the  libelant  prays  that  a 
warrant  of  arrest,  in  due  form  of  law, 
according  to  the  practice  and  course  of 
this  honorable  court,  in  cases  of  ad- 
miralty and  maritime  jurisdiction,  may 
issue  against  tlie  said  Russel  IL  Post, 
William  Layton,  Noah  Stokeley,  and 
Richard  P.  Williams,  and  that  they  be 
cited  to  appear  and  answer  upon  oath 
all    and    singular    the    premises    afore- 
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said,  and  that  this  honorable  court 
will  be  pleased  to  decree  the  payment 
of  the  amount  due  to  him  aforesaid, 
with  interest  and  costs,  and  that  he 
may  have  such  other  and  further  re- 
lief as  in  law  and  justice  he  may  be 
entitled   to   receive. 

Sworn,  etc. 
Benedict's  Adm.  501. 

E.     Liiel  In  Personam  Against  Own- 
er of  Ship   for  Salvage. 
To  the  honorable,  etc.,  (as  in  I,  A). 

The  libel  of  Willfam  Peters,  master 
of  the  ship  Amiable,  for  himself,  and 
all  others  entitled,  against  John  Jones, 
owner  of  the  ship  Hercules,  in  a  cause 
of  salvage,  civil  and  maritime,  alleges 
as   follows: 

First.  That  the  libelant  being  at 
sea,  and  bound  to  the  port  of  New 
York  in  the  said  ship  Amiable,  of 
which  he  was  master,  observed  a  brig 
with  a  signal  of  distress  flying,  and  he 
immediately  made  for  said  vessel,  when 
he  discovered  that  she  was  aground 
on  the  beach,  on  the  south  side  of 
Long  Island,  and  being  hailed  by  the 
master  thereof,  was  informed  that  she 
was  the  brig  Eover,  of  New  York, 
and  had  been  aground  for  several 
hours  and  had,  by  force  of  the  wind 
and  tide,  worked  so  far  into  the  sand, 
that  he  feared  she  would  not  float  at 
high  water  without  assistance,  and 
asked  the  libelant  to  assist  him. 

Second.  That  the  libelant  thereupon 
consented  to  render  such  assistance  as 
was  in  his  power,  and  for  that  purpose 
let  go  his  anchor  and  lay  by  her,  and 
got  out  hawsers  to  her,  and,  by  con- 
stant heaving  of  himself  and  his  whole 
ship's  company,  prevented  her  work- 
ing further  up  into  the  sand,  and  at 
high  water,  succeeded  in  heaving  her 
off  without  injury — whereupon  the  said 
master  informed  the  libelant  that  ho 
had  no  means  of  paying  him  there — 
that  he  was  bound  to  sea,  and  was 
very  desirous  of  not  being  delayed, 
and  that  he  would  give  the  libelant  a 
letter  to  his  owner,  the  said  John 
Jones,  who  would  pay  him  his  reason- 
able salvage.  That  said  master  there- 
upon gave  the  libelant  a  letter  to  said 
owner,  informing  him  that  the  liVjelant 
had  rendered  him  valuable  assistance, 
whereby  the  said  brig  had  been  saved 
from  probable  loss,  and  was  entitled 
to  salvage. 

Third.  That  the  libelant  therefore 
consented  to  allow  the  said  brig  to 
pursue  her  voyage,  and  on   his  arrival 


in  the  port  of  New  York,  he  presented 
eaid  letter  to  said  owner,  and  for 
himself  and  his  ship's  company,  and 
liis  owners,  whose  ship  had  been 
periled  in  rendering  said  assistance, 
oflfered  to  accept  the  sum  of  five  hun- 
dred dollars,  if  paid  without  delay  or 
trouble  to  the  libelant,  although,  as 
he  had  previously  been  informed,  said 
brig  and  cargo  were  worth  the  sum 
of  thirty  thousand  dollars,  and  the 
said  sum  of  five  hundred  dollars  was 
an  inadequate  salvage  compensation, 
but  said  owner  refused  to  pay  the 
same,  and  to  pay  any  more  than  fifty 
dollars. 

Fourth.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honorable 
court. 

Wherefore  the  libelant  prays  that 
the  said  John  Jones  may  be  cited  to 
appear  and  answer  the  matters  afore- 
said, and  may  be  decreed  to  pay  to 
the  libelant,  and  the  others  so  entitled, 
a  full  reasona>ble  salvage  compensa- 
tion for  the  said  assistance  so  rendered, 
and  that  they  may  have  such  other 
and  further  relief  as  in  law  and  justice 
they  may  be  entitled  to  receive. 

Sworn,  etc. 
Benedict's  Adm,  537. 

See  note  above,  I,  A. 

F.     Lit  el  In  Personam  Against  Own- 
er    for     Supplies     Ordered     by 
Master  in  Foreign  Port. 
To  the  honorable,  etc.   (as  in  I,  A). 

The  libel  of  Simeon  H.  Lewis  and 
John  C.  Clapp  of  Boston,  in  the  state 
of  Massachusetts,  grocers,  against 
Gilbert  Hatfield  and  James  T.  Bcrtine 
now  or  late  owners  of  the  brig  or 
vessel  called  the  Gulielma  of  New 
York,  in  a  cause  of  contract,  civil 
and  maritime,  alleges  as  follows: 

First.  That  at  various  times  during 
the  year  eighteen  hundred  and  forty- 
one  the  said  brig  Gulielma,  then  under 
the  command  of  Richard  Smith,  and 
owned  by  the  said  Gilbert  Hatfield  and 
.Tames  F.  Bertine,  was  lying  at  Boston 
aforesaid,  and  standing  in  need  of 
stores,  provisions,  and  other  neces- 
saries, to  enable  her  to  perform  her 
intended  voyage  or  voyages,  and  the 
libelants,  at  the  request  of  the  said 
master  of  the  said  brig,  did  furnish  to 
and  for  the  use  of  the  said  brig,  pro- 
visions, stores  and  other  neeossaries, 
to  enable  said  brig  to  perform  her 
said    intended    voyage    or    voyages,    to 
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the  amount  of  four  hundred  and 
twenty-five  dollars  and  five  cents, 
wliiiii  said  bill  is  hereunto  annexed, 
sifined  and  approved  by  tlie  said  mas- 
ter; and  the  said  provisions,  stores,  and 
other  neeessaries  were  furnished  on  tho 
credit  of  the  said  brig,  and  the  master 
and  owners  thereof. 

Second.  That  the  libelants  have  re- 
peatedly requested  the  said  master  and 
the  said  owners  to  pay  them  the  said 
sum  of  money  so  due  the  libelants,  for 
tho  provisions,  stores,  and  other  neces- 
saries so  furnished  as  aforesaid,  but 
that  1  he  said  master  and  owners  have 
hitherto  neglected  and  refused  to  pay 
the  same,  and  still  neglect  and  refuse 
so  to  do.  And  that  the  sum  of  one 
hundred  and  sixty-nine  dollars  and  five 
cents,  with  the  interest,  are  still  due 
to  the  libelant  over  and  above  all 
payments  and  deductions. 

Third.  That  all  and  singular  the 
premises  are  true,  and  witliin  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honor- 
able court. 

Wherefore  the  libelants  pray,  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court  in 
causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the 
said  Gilbert  Hatfield  and  James  F. 
Bertine,  owners  as  aforesaid,  and  that 
they  may  be  required  to  answer  all 
and  singular  the  matters  aforesaid,  and 
that  this  lionorable  court  would  be 
pleased  to  decree  the  payment  of  the 
amount  due  as  aforesaid,  with  interest 
and  costs,  and  that  the  libelants  may 
have  such  other  and  further  relief  as 
in  law  and  justice  they  are  entitled  to 
receive. 

Sworn,   etc. 
Benedict's  Adm.  487. 

Gr.     Libel      in      Personam;      Seaman 
Against    Master   and   Mate   for 
Assault  and  Battery. 
To  the  honarable,  etc.   (as  in  I,  A). 

The  libel  of  Charles  Grayman,  late 
seaman    on   board     the      ship      Louvre, 

whereof   Weeks    was    master, 

and    Whittlesey    chief    mate, 

against  the  master  and  mate  in  a  cause 
of  personal  damage,  civil  and  mari- 
time, alleges  as  follows: 

First.  That  some  time  in  the  month 
of  March,  in  the  year  one  thousand 
eight  hundred  and  forty-eight,  the 
libelant  shipped  on  board  the  said 
ship   Louvre   for   a   voyage    from    New 


York    to   IJullerdam,   and   back   to  New 
York 

Tl;at  on  or  about  the  twenty-fifth 
day  of  March,  while  on  the  high  seas, 
the  libelant  having  been  kept  on  deck 
longer  than  was  usual,  by  reason  of 
the  illness  of  the  cook,  whose  place 
he  had  volunteered  to  fill,  in  addition 
to  his  other  duties,  was  lying  in  his 
berth  in  the  forecastle  while  it  was  his 
watch  below,  and  while  there  heard 
the  mate  call  him  to  come  upon  deck, 
whereupon  he  immediately  arose,  but 
before  he  had  fairly  got  out  of  the 
berth  the  mate  sprang  down  into  the 
forecastle,  and  seizing  the  libelant  by 
the  throat  began  to  drag  him  along 
the  floor,  and  tlie  said  master  having 
come  down  with  an  iron  belaying  pin 
endeavored  to  strike  the  libelant  with 
the  same,  but  the  libelant  to  avoid 
a  blow  with  such  a  dangerous  weapon 
escaped  from  the  hands  of  the  master, 
and  ran  upon  deck,  and  the  master 
and  mate  followed  him,  and  coming 
up  with  him  near  the  galley  the  said 
master  endeavored  again  to  strike  the 
libelant  with  the  iron  belaying  pin, 
and  the  libelant  not  being  able  to 
escape  from  his  reach  was  obliged  to 
ward  off  the  blow  with  his  arm  and 
hand,  and  in  so  doing  received  a  severe 
stroke  w'ith  the  said  iron  belaying  pin 
upon  the  back  of  his  hand,  whereby 
tiie  same  was  much  injured,  and  to  this 
day  bears  the  marks  of  the  blows  so 
received:  that  upon  another  occasion, 
while  engaged  in  hauling  upon  a  rope 
the  said  mate  without  the  least  cause 
or  provocation,  and  without  the  slight- 
est warning  to  the  libelant,  fell  upon 
the  libelant  and  beat  him  severely  with 
his  fist  about  the  head  and  face,  and 
the  said  master  coming  from  the  other 
side  of  tlie  deck  took  a  wooden  be- 
laying pin  from  the  rail,  and  holding 
the  libelant  by  the  neck,  struck  the 
libelant  five  or  six  times  on  the  head 
with  the  belaying  pin,  and  with  the 
assistance  of  the  mate,  then  beat  him 
with  tiio  same  about  his  legs  and  bodyi 
for  some  minutes;  that  by  reason  of^ 
such  beating,  the  face  and  head  of 
the  libelant  was  very  much  bruised, 
and  his  body  also  injured;  that  he 
still  feels  the  effects  of  such  beating. 
And  the  libelant  by  reason  of  the 
premises  claims  to  be  entitled  to  de- 
mand of  the  said  master  and  mate, 
damages  to  the  amount  of  five  hundred 
dollars   and    upwards. 

Second,     That  on  the  arrival  of  the 
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said  sliip  in  this  port  the  libelant  took 
out  a  warrant  from  the  marine  court 
of  the  state  of  New  York,  against 
the  said  Weeks  and  Whittlesey,  for 
the  above  mentioned  assaults,  but  that 
they  have  fled  from  the  jurisdiction 
of  that  court,  or  so  concealed  them- 
selves that  they  cannot  be  taken,  and 
this  libelant  is  wholly  without  remedy 
unless   by   process   from   this   court. 

Third.  That  the  said  defendants 
have  goods  and  chattels  in  this  dis- 
trict   and    credits    in    the    hands    of    E. 

D.  Hurlburt  &  Co.,  of  the  city  of  New 
York,   merchants. 

Fourth.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States,  and  of  this  honor- 
able  court. 

Whereupon  the  libelant  prays  that 
a  warrant  of  arrest,  in  due  form  of 
law,  according  to  the  course  of  this 
honorable  court  in  cases  of  admiralty 
and  maritime  jurisdiction  may  issue 
against  the  said  Weeks  and  Whittle- 
sey, and  that  they  may  be  required 
to  appear  and  answer  on  oath,  this 
libel,  and  all  and  singular  the  matters 
aforesaid,  and  that  if  they  cannot  be 
found,  that  their  goods  and  chattels, 
and  if  none  be  found,  that  their 
credits    and    effects    in    the    hands    of 

E.  D.  Hurlburt  &  Co.,  of  the  city  of 
New  York,  merchants,  garnishees,  may 
be  attached,  to  the  amount  sued  for, 
and  costs.  And  that  this  honorable 
court  would  be  pleased  to  decree  the 
payment  of  the  damages  sustained  by 
the  libelant,  with  costs,  and  that  he 
may  have  such  other  and  further  re- 
lief as  in  law  and  justice  he  may  be 
entitled   to  receive. 

Sworn,   etc. 
Benedict's  Adm.   532. 

n.     Lihcl  In  Bern  for  Collision. 
To  the  honorable  etc.   (as  in  I,  A). 

The  libel  of  Robert  Schuyler  and 
George  L.  Schuyler,  both  of  the  city 
of  New  York,  against  the  brig  Sea, 
her  tackle,  apparel,  and  other  furni- 
ture, and  all  jiersons  lawfully  inter- 
vening for  their  interest  in  the  same, 
in  a  cause  of  collision,  civil  and  mari- 
time,  alleges   as   follows: 

First.  That  }'*our  libelants,  before 
and  at  the  time  of  the  collision  here- 
inafter in  the  third  article  mentioned, 
were  the  owners  and  proprietors  of  a 
certain  steamboat  called  the  Niagara, 
with  her  stoarn  engine,  boilers,  mach- 
inery, tackle,  apparel,  and  other  furni- 


ture; which  said  steamboat  your  libel- 
ants used  and  employed  in  transport- 
ing passengers  and  freight  between 
the  port  of  New  York  and  the  port  of 
Bridgeport  in  the  state  of  Connecticut 
and  between  which  said  ports  she  was 
regularly  run,  daily  and  every  day, 
Sunday  excepted,  for  the  purposes 
aforesaid. 

Second.  That  on  Sunday,  the  ninth 
day  of  January,  in  the  year  1848,  the 
said  steamboat  Niagara,  with  her  steam 
engine,  boilers,  fixtures,  apparel  and 
other  furniture  on  board  thereof  was 
safely  moored,  and  lying  at  her  usual 
berth  alongside  of  the  pier  or  dock  at 
the  foot  of  Market  street,  East  river, 
in  said  city  of  New  York,  where  she 
had  a  perfect  right  to  be;  the  said 
steamboat  being  then,  and  also  at  the 
time  when  she  was  run  into  as  herein- 
after mentioned,  tight,  staunch,  strong, 
and  in  every  respect  well  manned, 
tackled,  appareled  and  appointed,  and 
having  the  usual  and  necessary  com- 
plement of  officers  and  men,  and  that 
the  master  and  crew  engaged  on  board 
were  on  the  lookout  for  the  protection 
and  safety  of  said  vessel. 

Third.  That,  on  the  morning  of  the 
said  day,  and  while  the  said  steam- 
boat was  safely  moored  as  aforesaid, 
the  said  brig  Sea,  whereof  Norton 
was  master,  on  her  way  from  Havre, 
in  the  kingdom  of  France,  to  her  des- 
tination at  said  city  of  New  York, 
came  up  the  East  river,  between  the 
Battery  and  Governor's  Island,  pass- 
ing at  the  distance  of  about  four  or 
five  hundred  feet  from  the  docks  of 
said  city  on  said  river,  with  a  strong 
wind  from  west-south-west,  and  with 
a  flood  tide;  and  then  and  there  with 
great  force  and  violence  ran  into  and 
upon  the  said  steamboat,  and  did 
thereby  cause  great  damage  and  in- 
jury to  the  said  Niagara,  her  guards, 
hull,  and  stern,  and  remained  foul  of 
and  upon  the  said  Niagara  for  some 
time,  and  until  she  (the  brig  Sea) 
swayed  round,  when  she  cleared  and 
passed  on. 

Fourth.  That  the  said  brig  Sea,  be- 
fore and  at  the  time  of  tlie  said  colli- 
sion, on  a  voyage  from  Havre  to  New 
York,  was  coming  up  the  East  river 
without  a  pilot,  and  with  the  design 
of  anchoring  or  mooring  in  said  river; 
that  she  was  moving  along  rapidly, 
with  the  aid  of  wind  and  tide,  carry- 
ing her  fore  and  main-top  sails;  that 
from   the   improper  and   uuskiltul   man- 
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apement  of  the  persons  navigating  said 
brig,  tlio  anchors  were  not  let  go  in 
line  time  to  clieck  her  headway,  and 
bring  her  round  into  the  tide,  nor 
were  her  sails  properly  and  in  season 
furled  and  clewed  up  so  as  to  lessen 
her  speed,  but,  on  the  contrary,  the 
said  brig  was  so  improperly  and  un- 
skilfully managed,  and  navigated,  in 
the  particulars  above  mentioned,  that 
she  was  driven  upon  and  into  the  said 
steamboat  as  aforesaid. 

Fifth.  That  the  persons  navigating 
the  said  brig  Sea  let  one  anchor  go 
about  abreast,  or  in  the  neighborhood 
of,  the  Fulton  street  slip  or  pier,  which 
partially  checked  her  headway,  but, 
notwithstanding,  she  continued  to 
drift  up  the  stream  with  the  tide, 
heading  partly  across  it  and  in  the 
direction  of  the  Brooklyn  shore;  that 
the  second  anchor  not  being  shackled, 
or  otherwise  in  readiness,  as  it  should 
have  been,  was  not  cast  off  into  the 
stream  until  the  said  brig  had  drifted 
up  to  about  opposite  Catherine  street 
pier,  and  at  a  distance  of  three  hun- 
dred feet  or  thereabouts  from  the  said 
Niagara,  and  before  a  sufficient  scope 
of  cable  had  run  out,  or  the  two  an- 
chors had  checked  her  headway,  she 
ran  into  and  afoul  of  the  said  Niagara, 
the  stern  of  said  brig  striking  with 
great  force  and  violence  against  the 
starboard  side  of  said  steamboat, 
twenty-five  feet  from  the  bowS,  and 
cutting  in  the  deck  beams,  fender- 
piece,  and  plank  shears,  besides  twist- 
ing round  and  damaging  her  stern; 
that  at  the  time  of  the  striking,  the 
said  brig  was  heading  round  into  the 
stream  and  towards  the  Brooklyn 
shore,  and  that  the  collision  afore- 
said was  occasioned  by  the  negligence, 
inattention,  and  want  of  proper  care 
and  skill  on  the  part  of  said  brig, 
her  master  and  crew,  and  not  from 
any  fault,  omission,  or  neglect  on  the 
part  of  the  said  Niagara,  her  master 
and  crew. 

Sixth.  That  the  said  brig  Sea  had 
not  before,  or  at  the  time  of  the  colli- 
sion, a  proper  lookout  and  watch  to 
guard  against  the  danger  of  a  colli- 
sion in  a  crowded  port;  that  the  crew 
of  said  brig  were  occupied  on  the  for- 
ward part  of  the  vessel — while  she  was 
drifting  up  as  above  mentioned,  after 
having  let  go  the  first  anchor — in 
Bhackeling  or  otherwise  preparing  the 
second  anchor  to  be  cast  into  the 
stream;    that    the    collision    would    not 


have  occurred  if  both  of  said  anchors 
I'.ad  been  in  readiness,  or  had  been 
sufTered  to  run  in  due  season,  which 
would  have  checked  her  headway,  or 
if  the  position  of  her  yards  had  been 
changed,  by  hauling  on  the  larboard 
braces, — which  would  have  forced  her 
off  from  the  docks  towards  the  middle 
of  the  stream;  and  that  the  master 
and  crew  of  the  Niagara,  fearful,  from 
the  course  pursued  by  those  navigat- 
ing the  brig  that  she  would  run  into 
and  upon  their  vessel,  did  everything 
in  their  power,  by  getting  out  addi- 
tional fasts  to  the  wharf,  and  heeling 
their  vessel  over,  to  diminish  the  ex- 
tent of  the  injury  and  damage  to  be 
caused  by  the  blow. 

Seventh.  That  the  said  steamboat 
Niagara,  was  so  injured  and  disabled 
by  the  force  and  violence  with  which 
she  was  struck  by  the  said  brig  Sea, 
as  to  render  it  necessary  to  take  her 
to  the  dry  dock  for  repairs,  at  a  time 
when  her  services  on  the  line  in  which 
she  was  engaged,  were  particularly 
valuable  to  her  owners;  and  that  the 
libelants,  in  consequence  of  the  Nia- 
gara having  been  run  into  and  foul  of 
as  aforesaid,  have  sustained  damages 
for  the  hire  and  expenses  of  a  steam- 
boat to  supply  her  place;  for  repairs 
to  the  said  Niagara,  and  to  her  fix- 
tures for  her  loss  of  time,  for  expenses 
of  her  master  and  crew,  and  other- 
wise, to  the  amount  of  one  thousand 
dollars — which  said  damages  were  oc- 
casioned by  the  negligence,  want  of 
skill,  and  improper  conduct  of  the  per- 
sons navigating  the  said  brig  Sea,  and 
not  by  or  through  any  fault,  negli- 
gence, or  improper  conduct  on  the  part 
of  the  persons  on  board  the  Niagara, 
her   master  and   crew. 

Eighth.  That  since  the  said  Niag- 
ara was  so  run  foul  of  and  into  as 
aforesaid,  these  libelants  have  applied 
to  the  firm  of  John  Ewell  &  Company, 
the  consignees  of  said  brig — the  own- 
ers of  said  brig  residing,  as  these 
libelants  are  informed  and  believe,  in 
the  town  of  Warren,  and  state  of 
Rhode  Island,  where  said  brig  be- 
longs— and  requested  them  to  settle 
with  these  libelants  for  the  damages 
sustained  by  them  as  above  mentioned; 
but  the  said  consignees  deny  that  there 
is  any  liability  on  the  part  of  said 
brig  for  the  said  damages,  or  any  part 
thereof. 

Ninth.  That  the  said  brig  Sea  is 
now    lying    in    the   port   of   New   York, 
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and    within    the    jurisdiction    of      this 
court. 

Tenth.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honor- 
able court. 

Wherefore  the  libelant  prays  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
brig  Sea,  her  tackle,  apparel,  and  other 
furniture,  and  that  all  persons  having 
any  interest  therein,  may  be  cited  to 
appear  and  answer  all  and  singular 
the  matters  aforesaid;  and  that  this 
honorable  court  would  be  pleased  to 
decree  the  payment  of  the  damages 
as  aforesaid,  and  that  the  said  vessel 
may  be  condemned  and  sold  to  pay 
the  same,  and  that  the  libelants  may 
have  such  other  and  further  relief  u,s 
in  law  and  justice  they  may  be  en- 
titled to   receive. 

Sworn,    etc. 
Benedict 's   Adm.    534. 

I.     Libel  In  Bern  by  Owners  of  Vessel 
to  Obtain  Possession  of  Her. 
To  the  honorable,  etc.   (as  in  I,  A). 

The  libel  of  A.  B.  and  C.  D.,  of 
Bath,  merchants,  owners  of  the 
schooner  or  vessel  the  Sea  Gull,  her 
tackle,  apparel  and  furniture,  and 
against  all  persons  intervening  for 
their  interest  therein,  in  a  cause  of 
possession,  civil  and  maritime,  alleges 
as  follows: 

First.  That  they  are  the  true  and 
only  owners  of  the  schooner  Sea  Gull, 
her  tackle,  apparel  and  furniture,  and 
being  such  owners,  on  or  about  the 
tenth  day  of  May,  1840,  appointed  one 
E.  F.,  master  of  said  vessel,  to  navi- 
gate and  sail  her  for  them,  at  the 
wages  agreed  upon  between  them,  and 
the  said  E.  F.,  continued  to  be  such 
master  till  the  fifth  day  of  August, 
instant,  when  the  libelants  removed 
him  as  master,  and  appointed  another 
master  in   his   place. 

Second.  That  when  the  new  master, 
80  appointed  by  the  libelants,  went  on 
board  said  vessel,  by  their  orders,  to 
enter  upon  his  duties  as  such  master, 
the  said  E.  F.  refused  to  give  up  the 
possession  or  the  paperg  of  said  vessel 
to  the  said  master,  or  to  the  libelants, 
who  have  demanded  the  same — to  the 
great  damage  nf  the  libelant. 

Third.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 


miralty and  maritime  jurisdiction  of 
the  'United  States  and  of  this  honor- 
able court. 

Whereupon  the  libelants  pray  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court, 
in  causes  of  •admiralty "  and  maritime 
jurisdiction,  may  issue  against  the  said 
vessel,  her  tackle,  apparel  and  furni- 
ture, and  that  the  said  E.  F.  may  be 
personally  cited  to  appear  and  answer 
all  the  matters  aforesaid,  and  that  the 
said  vessel,  .her  tackle,  apparel  and 
furniture,  may  be  delivered  to  the 
libelants,  and  that  the  said  E.  F.  may 
be  condemned  to  pay  to  the  libelants 
their  damages  and  costs  in  the  prem- 
ises, and  that  they  may  have  such 
other  and  further  relief  in  the  prem- 
ises as  in  law  and  justice  they  may 
be  entitled  to  receive. 

A.  B. 
C.  D. 

Sworn,  etc. 

J.  B.,  proctor. 

C.  L.,  advocate. 
Benedict 's  Adm.  475. 

J.     Libel  In  Bern  by  Minority  Owner 
for  Security  for  Beturn  or  Sale 
of  Vessel. 
To  the  honorable  etc.  (as  in  I,  A). 

The  libel  of  A.  B.,  of  the  city  of 
New  York,  part  owner  of  the  brig 
Packet,  against  the  said  brig,  her 
tackle,  apparel  and  furniture,  and 
against  all  persons  intervening  for 
their  interest  therein,  and  especially 
against  C.  D.,  part  owner  of  said  brig, 
in  a  cause  of  possession,  civil  and 
maritime,   alleges  as  follows: 

First.  That  the  libelant  is  the  true 
and  lawf\il  owner  of  one-quarter  of 
the  brig  Packet,  of  the  burthen  of 
200  tons,  her  tackle,  apparel  and  furni- 
ture, and  boats,  and  the  said  C.  D.  is 
the  owner  of  the  remaining  three- 
quarters  of  said  brig,  and  no  other 
person  is  owner  of  said  vessel  or  any 
portion  thereof,  and  the  said  brig  is 
now  lying  in  tlie  port  of  Hudson,  in 
the  southern   district   of  New  York. 

Second.  Tliat  the  said  C.  D.  has 
hitherto  acted  as  ship's  husband  of 
said  vessel,  and  has  now  the  possession 
thereof,  and  declares  liis  intention  of 
despatching  said  vessel  on-  a  sealing 
voyage  to  the  Pacific  ocean.  That 
the  libelant  has  expressed  to  said  C. 
D.  his  dissent  from  said  voyage,  and 
has  remonstrated  with  him  on  the 
subject,  and  still  dissents  from  the 
same,  but  the  said  C.  D.  jjorsists  in  his 
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dptcnnination  to  send  her  on  said  voy- 
age, and  is  now  procuring  her  outfit 
and  crew. 

Tliird.  That  all  and  singular  tho 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  United  States  and  of  this  honor- 
able court. 

"Wherefore  tho  libelant  prays  that 
process  in  due  form  of  law,  according 
to  tho  course  of  this  honorable  court 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
vessel,  her  tackle,  apparel,  furniture 
and  boats,  and  that  all  persons  claim- 
ing any  riglit  in  said  vessel,  and  es- 
pecially the  said  C.  D.,  three-quarters 
owner  as  aforesaid,  may  be  cited  to 
appear  and  answer  the  matters  afore- 
said, and  to  show  cause  why  the  said 
C.  D.  should  not  be  restrained  from 
sending  the  said  vessel  on  the  said 
voyage  until  good  and  sufficient  se- 
curity shall  be  given  in  this  court  to 
the  full  value  of  the  libelant's  inter- 
est in  said  vessel,  her  tackle,  apparel, 
furniture  and  boats,  for  the  safe  re- 
turn of  said  \'essel  to  the  said  port  of 
Hudson,  where  she  belongs,  and  that 
this  honorable  court  will  be  pleased  to 
decree  that  such  security  be  given 
or  the  possession  of  said  vessel,  her 
tackle,  etc.,  be  delivered  to  the  libel- 
ant, with  costs,  and  that  the  said 
vessel,  her  tackle,  etc.,  may  be  sold 
under  the  direction  of  this  honorable 
court,  and  the  proceeds  of  such  sale 
brought  into  this  court,  to  be  divided 
according  to  law;  and  that  the  libelant 
may  have  such  other  and  further  re- 
lief in  the  premises  as  in  law  and  juS' 
tice  he  may  be  entitled  to  receive. 

Sworn,  etc. 
Benedict's  Adm.   481. 

K.     Libel  In  Eem  by  Part  Owner  far 
Sale  of  Vessel. 

(Address  and  statement  of  parties 
as  in  tlie  last  precedent,  then  proceed): 
in  a  cause  of  licitation.  or  partition, 
alleges  as  follows: 

First.  That  he  is  two-fifths  owner 
of  the  brigantine  Red  Eover,  her 
tackle,  apparel,  furniture  and  boats; 
that  C.  D.  is  owner  of  two-fifths  and 
E.  F.  is  owner  of  one-fifth,  and  is  also 
master  of  said  vessel,  and  she  is  now 
in   the  port   of   New  York. 

Second.  That  in  consequence  of 
diversity  of  opinion  and  interest  in 
relation  to  tho  employment  of  said 
vessel,  which  is  irroconcilable,  the  said 
owners   are    unable    to   agree    upon    any 


voyage  or  business  for  said  vessel. 
Tliat  the  libelant  has  named  a  rea- 
sonable price  for  said  vessel,  at  which 
he  is  willing  to  sell  his  share,  or  buy 
tho  shares  of  his  co-owners,  but  they 
refuse  either  to  buy  or  sell,  and,  in 
consequence  of  their  impracticability 
and  obstinacy,  he  is  unable  to  sell  to 
any  other  person. 

Third.  That  all  and  singular  the 
premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
tlie  United  States  and  of  this  honor- 
able court. 

Wherefore  the  libelant  prays  that 
process  in  due  form  of  law,  according 
to  the  course  of  this  honorable  court 
in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said 
brigantine,  her  tackle,  apparel,  furni- 
ture and  boats,  and  that  all  persons 
claiming  any  right  in  said  vessel,  and 
especially  the  said  C  D.  and  E.  F., 
part  owners  and  master  as  aforesaid, 
may  be  cited  to  appear  and  answer  the 
matters  aforesaid,  and  that  the  said 
vessel,  her  tackle,  etc.,  may  be  sold 
under  the  direction  of  this  honorable 
court,  and  the  proceeds  thereof  brought 
into  court  to  be  divided  and  distri- 
buted according  to  law,  and  that  the 
libelant  may  have  such  other  and 
further  relief  in  the  premises  as  in 
law  and  justice  he  may  be  entitled  to 
receive. 

Sworn,  etc. 
Benedict's  Adm.  482. 

L.    Libel  Against  a  Vessel  and  Cargo 
as  Prize. 
To  the  honorable,  etc.  (as  in  I,  A.) 

The  libel  of  Silas  Talbot,  esquire, 
commander  of  the  United  States  ship 
of  war  the  Constitution,  on  behalf  as 
well  of  the  United  States  as  of  him- 
self and  the  olHcers  and  crew  of  the 
said  sliip,  against  the  ship  Amelia, 
her  tackle,  apparel,  furniture  and 
cargo: 

The  said  libelant  for  and  on  belialf 
as  aforesaid,  doth  hereby  propound, 
allege  and  declare  to  this  honorable 
court,  as  followcth: 

First.  That  pursuant  to  instructions 
for  that  purpose  from  the  president 
of  the  United  States,  the  libelant  in 
and  with  the  said  United  States  ship 
of  war  the  Constitution  and  her  offi- 
cers and  crew,  did  subdue,  seize  and 
take  upon  the  high  seas,  the  said  ship 
or  vessel  called  the  Amelia  of  the 
burthen  of  about  370  tons,  with  her 
apparel,    guns   and    appurtenances,    and 
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a  valuable  cargo  on  board  of  the 
same,  consisting  of  cotton,  sugar,  and 
djy  goods  in  bales,  and  hatli  brought 
the  said  ship  or  vessel  and  her  cargo 
into  the  port  of  New  York,  where 
they  now   are. 

Second.  That  the  said  ship  or  ves- 
sel called  the  Amelia,  at  the  time  of 
the  said  capture  thereof,  was  armed 
with  eight  carriage  guns,  and  was 
under  the  command  of  Citoyen  Etienne 
Prevost,  a  French  officer  of  Marine, 
and  had  on  board  besides  the  said 
commander  thereof,  eleven  French 
mariners;  that  as  this  libelant  hath 
been  informed,  the  said  ship  or  vessel 
with  her  said  cargo,  being  the  prop- 
erty of  some  person  or  persons  to  the 
said  libelant  unknown,  sailed  some 
time  since  from  Calcutta,  an  English 
port  in  the  East  Indies,  bound  for 
some  port  in  Europe:  That  upon  her 
said  voyage  she  was  met  with  and 
captured  as  a  prize  by  a  French 
national  corvette,  called  La  Diligente, 
commanded  by  L.  T.  Dubois,  who  took 
out  of  her  the  captain  and  crew  of 
the  said  ship  Amelia,  with  all  the 
papers  relating  to  her  and  her  cargo, 
and  placed  the  said  Etienne  Prevost 
and  the  said  French  mariners  on  board 
of  her,  and  ordered  her  to  St.  Domingo 
for  adjudication,  as  a  good  and  lawful 
prize;  and  that  she  remained  in  the 
full  and  peaceable  possession  of  the 
French  from  the  time  of  the  capture 
thereof  by  them,  for  the  space  of  ten 
days,  whereby  this  libelant  is  advised 
that  as  well  by  the  laws  of  nations,  as 
by  the  particular  law  of  France,  the 
said  ship  became  and  was  to  be  con- 
sidered  as  a  French  ship. 

Third.  This  proponent  doth  allege, 
propound  and  declare,  that  all  and 
singular  the  premises  are  and  were 
true,  public  and  notorious,  of  which 
due  proof  being  made,  he  humbly 
prays  the  usual  process,  and  monition 
of  this  court  in  this  behalf  to  be 
made,  and  that  the  said  Etienne  Pre- 
vost, and  all  other  persons  having  or 
claiming  any  interest  in  the  said  ship 
Amelia,  her  apparel,  guns,  appur- 
tenances and  cargo,  or  any  part  tliere- 
of,  may  be  cited  in  general  and  special, 
to  answer  the  premises,  and  tliat  right 
and  justice  may  be  duly  administered 
in  this  behalf,  and  all  duo  proceedings 
being  had,  that  the  same  ship  or  ves- 
sel, her  apparel,  guns,  appurtenances 
and  cargo,  for  the  causes  aforesaid, 
and    others     appearing,     may,     by     the 


definitive  sentence  and  decree  of  this 
honorable  court  be  condemned  as  for- 
feited, to  be  distributed  as  by  law  is 
provided  respecting  the  captures  made 
by  the  public  armed  vessels  of  the 
United  States;  or  if  it  shall  appear 
that  the  same  or  any  part  or  parcel 
thereof  ought  to  be  restored  to  any 
person  or  persons,  as  the  former  own- 
er or  owners  thereof,  then  that  the 
same  may  be  so  restored  upon  the  pay- 
ment of  such  salvage  as  by  law  ought 
to   be   paid   for  the   same. 

Sworn,   etc. 
Benedict's  Adm.  541. 

M.    Libel  far  Restitution  of  Captured 
Ship  and  Cargo. 
To  the  honorable,  etc.   (as  in  I,  A). 

The  libel  of  Eobert   Findley,  etc. 

First.  That  your  libelants  are  tho 
true  owners  of  the  ship  William,  James 
Leggat  master,  now  lying  in  the  port 
of  Philadelphia,  and  within  the  juris- 
diction  of   this   honorable   court. 

Second.  That  on  the  third  day  of 
May  last,  the  said  ship  being  on  her 
voyage  from  Bremen  to  Potomac  river, 
in  the  state  of  Maryland,  and  within 
nine  miles  of  the  sea  coast  of  the 
United  States,  received  an  American 
pilot  on  board  for  the  purpose  of  con- 
ducting her  safely  up  the  Chesapeake 
Bay  to  the  place  of  her  destination, 
and  after  receiving  the  said  pilot  she 
continued  on  the  same  course  until 
she  had  arrived  within  about  two 
miles  of  Cape  Henry,  the  southern 
promontory  of  Chesapeake  Bay,  in 
five  fathom  water,  and  as  near  the 
shore  as  the  pilot  thought  it  proper 
to  go,  when  she  was  forcibly  seized 
and  taken  into  possession  by  a  num- 
ber of  armed  men  under  the  command 
of  Peter  Joanene,  captain  of  an  armed 
schooner  then  coming  out  of  Chesa- 
peake Bay,  called  the  Citizen  Genet, 
and  bearing  the  national  colors  of  the 
republic  of  France,  as  a  prize  to  the 
said  schooner,  and  hath  since  been  de- 
tained and  now  is  in  the  possession 
of  the  said  Peter  Joanene,  who  also 
then  and  there  made  prisoners  of  tho 
captain,  officers  and  crew  of  the  said 
sliij)  William,  and  them  as  prisoners 
doth    detain. 

Third.  That  not  admitting  that  th© 
said  schooner  the  Citizen  Genet  was 
duly  co'nmissioncd  and  autliorized  to 
make  prizes  of  vessels  belonging  to 
British  subjects,  which  they  pray  may 
be  inquired  of,  humbly  insist  that  ac- 
cording to  the  premises,  the  said  ship 
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Williain  was,  at  tlic  time  of  her  being 
60  tukon,  upon  noutral  grouiul,  within 
the  territorial  jurisdiction  and  under 
the  protection  of  the  United  States, 
who  are  now  at  peace  with  the  Iving 
and  people  of  Great  Britain,  and  that 
the  said  Peter  Joanene  and  the  per- 
sons under  his  command  had  no  per- 
mission or  authority  from  or  under  the 
United  States  to  capture  British  ves- 
sels within  that  distance  from  the  sea 
coast,  to  which  by  the  laws  of  nations 
and  the  laws  of  the  United  States,  the 
right  and  jurisdiction  of  the  United 
States  extended. 

Inasmuch,  then,  as  the  said  capture 
and  detention  of  the  said  ship  Wil- 
liam and  the  captain,  officers  and  crew 
thereof,  are  manifestly  unjust  and 
contrary  to  the  laws  of  nations  and 
the  laws  of  the  United  States,  your 
libelants  humbly  pray  that  the  said 
ship  William,  her  cargo,  tackle,  ap- 
parel and  furniture,  and  all  other 
things  belonging  to  her  may,  by  the 
sentence  and  decree  of  this  honorable 
court,  be  restored  to  your  libelants. 
That  the  said  captain,  officers  and 
crew  thereof  may  be  relieved  from 
imprisonment  for  the  purpose  of  navi- 
gating her  to  her  destined  port,  and 
that  full  satisfaction  may  be  made 
by  the  said  Peter  Joanene  and  all 
others  concerned,  as  well  for  the  said 
unlawful  capture,  and  detention  of  the 
said  ship,  as  for  the  imprisonment  of 
the  said  captain,  officers  and  crew 
thereof,  and  all  damages,  chjvges  and 
expenses  incurred  thereby. 

For  which  end  your  libelants  humbly 
pray  process  of  attachment,  arrest  and 
monition  as  in  like  cases  is  custo- 
mary. 

Sworn,  etc. 
Benedict's    Adm.   542. 

N.     Libel  of  Information. 
To  the  honorable,  etc.   (as  in  I,  A). 

The  libel  of  information  of  James 
A.  Hamilton,  attorney  of  the  said 
United  States,  for  the  southern  dis- 
trict of  New  York,  who  prosecutes  on 
behalf  of  the  said  United  States,  and 
being  present  here  in  court  in  his 
proper  person,  in  the  name  and  on  the 
behalf  of  the  said  United  States, 
against  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  against  all 
persons  intervening  for  their  interest 
therein,  in  a  cause  of  forfeiture,  alleges 
and  informs  as  follows: 

First.  That  Mordecai  M.  Noah,  sur- 
veyor  of   the   customs   for   the   district 


of  the  city  of  New  York,  heretofore, 
to-wit,  on  the  twelfth  day  of  October, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-nine,  at  the 
city  of  New  York,  and  within  the 
southern  district  of  New  York,  on 
waters  that  are  navigable  from  the 
sea  by  vessels  of  ten  or  more  tons 
burthen,  seized  as  forfeited  to  the 
use  of  the  said  United  States,  the  ship, 
or  vessel  commonly  called  a  ship,  the 
Waterloo,  her  tackle,  apparel,  and 
furniture,  being  the  property  of  some 
person  or  persons  to  the  said  attor- 
ney  unknown. 

Second.     That  the  said  ship  Waterloo 
is  a  ship  or  vessel  owned  wholly  or  in 
])art   by   a   subject   or   subjects    of   His 
Britannic    Majesty,    and      which      said 
ship   or   vessel,   after  the   thirtieth   day 
of   September,   in   the   year   one    thous- 
and eight   hundred  and  eight,  and  also 
after   the    thirtieth    day   of    September, 
in    the    year    one    thousand    ejgiit    hun- 
dred and   twenty,  did  come  and  arrive 
from    a   port    or   place    in   a    colony   or 
territory   of   his   Brittanic    Majesty,   to- 
wit,  from  Anatto  Bay  in  the  island  of 
Jamaica,    in    the    West    Indies,    which 
said  port  is,   and  was  at  the   time   the 
said  ship   sailed  from  thence,   and   also 
at  the   time  of  the  arrival  of  the   said 
ship    at   the   port   of   New   York,   as   is 
hereinafter  mentioned,  by  the  ordinary 
.avvs    of    navigation    and    trade,    closed 
against  vessels  owned  by  citizens  of  the 
United    States — and   that    the    ports   of 
the  United  States  were,  at  the  time  of 
the  arrival  of  the  said  ship  at  the  port 
of  New  York,  and  still  are,  closed  against 
the      said    ship    or    vessel      called      the 
Waterloo,    wliich    said    ship    or    vessel 
being    so    excluded    from    the    ports    of 
the  United  States,  did  enter  thesame, 
to-wit,   the   port   of   New   York,   in   the 
southern    district    of   New   York    afore- 
said,   in    violation    of    the    acts    of    the 
congress  of  the  United  States,  in   such 
cases    made    and    provided.      And    that 
by   force    and   virtue   of   the    said   acts 
of    congress,    in    such    case    made    and 
provided,   the    said    ship   or   vessel,    her 
tackle,    apparel    and    furniture,    became 
and    are    forfeited    to    the    use    of    the 
said    United    States,— and      that      the 
same   are   now   in   custody   of   the   mar- 
shal  of   this   court   in    the   suit   of   cer- 
tain persons  claiming  salvage. 

And  the  said  attorney  saith  that  by 
reason  of  all  and  singular  the  premises 
aforesaid,  and  by  force  of  the  statute 
in    such    case    made    and    provided,   the 
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aforementioned  and  described  ship  or 
vessel,  her  tackle,  apparel,  and  furni- 
ture, became  and  are  forfeited  to  the 
use  of  the  said  United  States. 

Lastly.  That  all  and  singular,  the 
premises  aforesaid,  are,  and  were,  true, 
and  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States 
and  of  this  honorable  court,  whereupon 
the  said  attorney  prays  the  usual  pro- 
cess and  monition  of  this  honorable 
court  in  this  behalf  to  be  made,  and 
that  all  persons  interested  in  the  be- 
fore mentioned  and  described  ship  or 
vessel,  may  be  cited  in  general  and 
special  to  answer  the  premises,  and 
all  due  proceedings  being  had,  that 
the  said  ship  or  vessel,  her  tackle,  etc., 
may,  for  the  causes  aforesaid,  and 
others  appearing,  be  condemned  by  the 
definitive  sentence  and  decree  of  this 
honorable  court,  as  forfeited  to  the 
use  of  the  said  United  States,  accord- 
ing to  the  form  of  the  statute  of  the 
said  United  States  in  such  cases  made 
and    provided. 

James   A.   Hamilton,   Attorney  U.   S. 
for   the  Southern  District  of  New 
York. 
Benedict's  Adm.  462. 

0.     Supplemental      and      Amendatory 
Libel. 

The  supplemental  and  amendatory 
libel  of  A.  B.  against  the  brig  Lowel, 
her  tackle,  etc.,  and  against  all  per- 
sons intervening,  etc.,  and  against  E. 
F.,  master,  alleges  as  follows: 

First,  etc.  (allege  the  facts  as 
amended,  in  articles,  and  add  prayer 
as  amended  in  same  form  as  an  orig- 
inal  libel). 

(Sign    and    verify    like    original    an- 
swer). 
Benedict's  Adm.   573. 

n.    Process. 

A.     Monition    In    Personam. 

"The  president  of  the  United  States 
of  America,  to  the  marshal  of  the 
southern  district  of  New  York,  greet- 
ing: 

Whereas  a  libel  has  been  filed  in  the 
district  court  of  the  United  States  of 
America,  for  the  southern  district  of 
New  York,  on  the  tenth  day  of  Janu- 
ary, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  torty-six, 
by  P^benezor  N.  Hinckley,  against 
David  L.  Robinson,  in  a  certain  action 
civil  and  maritime  for  wages  therein 
alleged  to  be  due  the  said  libelant, 
jimounting  to  four  hundred  and  ninety- 


eight  dollars,  and  praying  that  a  moni- 
tion may  issue  against  the  said  defend- 
ant pursuant  to  the  rules  and  practice 
of  this   court. 

"Now,  therefore,  we  do  hereby  em- 
power, and  strictly  charge  and  com- 
mand you,  the  said  marshal,  that  you 
cite  and  admonish  the  said  defend- 
ant, if  he  shall  be  found  in  your  dis- 
trict, that  he  be  and  appear  before 
the  said  district  court,  on  the  first 
Tuesday  of  February  instant,  at  eleven 
o'clock  in  the  forenoon,  at  the  city 
hall  in  the  city  of  New  York,  then 
and  there  to  answer  the  said  libel,  and 
to  make  his  allegations  in  that  be- 
half, and  have  you  then  and  there  this 
writ,   with   your   return   thereon. 

"Witness  the  honorable  Samuel  R. 
Betts,  .iudge  of  the  said  court,  this 
first  day  of  February,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  forty-six,  and  of  our  independence 
the  seventieth. 
"Joseph  Smith,  proctor. 

"C.    D.    Betts,    clerk." 
Benedict's    Adm,    228. 

B.      Warrant  of  Arrest  In  Personam. 

The  president  of  the  United  States 
of  America,  to  the  marshal  of  the 
southern  district  of  New  York,  greet- 
ing: 

Whereas,  a  libel  has  been  filed  in 
the  district  court  of  the  United  States 
of    America,    for   the    southern    district 

of  New  York,  on   the  day  of 

in  the  year  of  our  Lord  one 


thousand  eight  hundred  and 
by  A.  B.  against  C.  D.,  in  a  certain 
action,  civil  and  maritime,  for  freight, 
therein  alleged  to  be  due  to  the  said 
libelant,  amounting  to  two  hundred 
and  fifty-two  dollars,  and  praying  that 
a  warrant  of  arrest  may  issue  against 
the  said  defendant.  Now,  therefore, 
we  do  hereby  empower,  and  strictly 
charge  and  command  you,  the  said 
marshal,  that  you  take  and  arrest  the 
said  defendant,  if  he  shall  be  found 
in  your  district,  and  him  safely  keep, 
so  that  you  may   have  his  body  before 

the  said  district  court,  on  the  ■ 

day    of   at    the    city    hall,    in 

the  city  of  New  York,  then  and  there 
to  answer  the  said  libel,  and  to  make 
his  allegations  in  that  behalf:  and  have 
you  then  and  there  this  writ,  with 
your  return   thereon. 

WUness    the    honorable      Samuel      R. 

Betts,  judge  of  said  court,  this 

flay    of    in    the    year    of    our 

Lord   one   thousand   eight   hundred  and 
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and   of  our  indcpondenco   tbo 


E.   F.,   clerk. 
G.  II.,  proctor. 
Beucdict's  Adm.  552,  553. 

C.  Warrant,  for  Arrest  and  for  At- 
tacJimcnt  Apainst  Goods  and 
Chattels,  and  Its  Effects,  and 
Summons    to    Garnishct. 

The  president  of  the  United  States 
of  America  to  the  marshal  of  the 
southern  district  of  New  York,  greet- 
ings 

Whereas    a    libel    has    been    filed    m 
the  district  court  of  the  United  States 
of   America,    for   the    southern    district 
of    New   York,   on   the   nineteenth    day 
of  May,   in   the   j-ear   of   our  Lord   one 
thousand    eight    hundred      and      forty- 
eight,     by     Thomas      Gould,      libelant, 
against    John    Gibbons    master    of    the 
ship   Mount    A^'ernon,   in    a    certain    ac- 
tion,   civil    maritime,    for    certain    as- 
saults and  batteries  therein   alleged   to 
have    been    committed      on      the      said 
libelant,  to  his  damage  of  five  hundred 
dollars,  and  praying  that  a  warrant  of 
arrest    may  issue   against   the   said   de- 
fendant,  and  that   he  may  be   held   to 
bail,    pursuant   to    the    rules    and    prac- 
tice of  this  court.     Now,  therefore,  we 
do      hereby      empower,      and      strictly 
charge    and    command    you,    the    said 
marshal,  that  you   take  and   arrest   the 
said    defendant,    if    he    shall    be    found 
in  your   district,   and   him   safely   keep, 
so    that    you    may    have    his    body    be- 
fore the  said  district  court  on  the  23rd 
day  of  May,  inst.,   at   the  city  hall   in 
the  city  of  New  York,  then   and  there 
to  answer  the   said  libel,  and   to  make 
his   allegations   in   that   behalf;   and   if 
the    said    defendant    cannot    be    found 
in    your    district,    that    you    attach    his 
goods   and  chattels  in   your  district   to 
the   amount  sued  for,  and   if  no   goods 
and    chattels    can    be    found,    that    you 
attach    his    credits   and    effects    to    the 
amount   sued   for,   in   the   hands   of   the 
garnishees  John  Elwell   &   Co.,   and   St. 
George   Givins;    and   that   you   summon 
the    said    garnishees    to    appear    before 
the    said    district    court    on    the    23rd 
day  of  May,  instSnt,  to  do  and^  abide 
what  may  be  required  of  them  in  this 
behalf,    and    have   you    then   and    there 
this  writ;  with  your  return  thereon. 

Witness  the  honorable  Samuel  R. 
Betts,  judge  of  said  court,  this  19th 
day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 


eight,    and   of   our      independence      the 
seventy-second. 

J.   W.   Metcalf,   clerk. 
A.   Nash,   proctor. 
Benedict's  Adm.  553. 

D.     Attachment  and  Monition  Against 

a  Ship  and  Carpo  In  Bern. 
Southern   District    of    New   York,    ss. 
The    president    of   the    United   States 
of    America,    to    the    marshal     of     the 
southern  district   of  New  York,  greet- 
ing: 

Whereas  a  libel  hath  been  filed  in 
the  district  court  of  the  United  States, 
for  the  southern  district  of  New  York, 
on  the  16th  day  of  September,  in  the 
year  of  our  Lord  one  tliousaud  eiglit 
"hundred  and  twenty-nine,  by  Peter 
Harmony  and  others,  against  the  ship 
Waterloo,  her  tackle,  apparel,  and 
furniture,  and  cargo,  in  a  cause  of 
salvage  civil  and  maritime,  for  the 
reasons  and  causes  in  the  said  libel 
mentioned,  and  praying  the  usual  pro- 
cess and  monition  of  the  said  court  in 
that  behalf  to  be  made,  and  that  all 
persons  interested  in  the  said  ship  or 
vessel,  her  tackle,  etc.,  and  cargo,  may 
be  cited  in  general  and  special,  to 
answer  the  premises,  and  all  proceed- 
ings being  had  that  the  said  ship  or 
vessel,  her  tackle,  etc.,  and  cargo,  may, 
for  the  causes  in  the  said  libel  men- 
tioned, be  condemned  and  sold  to  pay 
the  demands  of  the  libelant: 

You  are  therefore  hereby  command- 
ed, to  attach  the  said  ship  or  vessel, 
her  tackle  etc.,  and  cargo,  and  to  de- 
tain the  same  in  your  custody,  until 
the  further  order  of  the  court  respect- 
ing the  same,  and  to  give  due  notice 
to  all  persons  claiming  the  same,  or 
knowing  or  having  anything  to  say 
why  the  same  should  not  be  condemned 
and  sold  pursuant  to  the  prayer  of  the 
said  libel,  that  they  be  and  appear 
before  the  said  court,  to  be  held  in 
and  for  the  southern  district  of  New 
York,  on  the  first  Tuesday  of  October 
next  at  eleven  o'clock  in  the  forenoon 
of  the  same  day,  if  the  same  shall  be 
a  day  of  jurisdiction,  otherwise  on  the 
next  day'  of  jurisdiction  thereafter, 
then  and  there  to  interpose  a  claim 
for  the  same,  and  to  make  their  allega- 
tions in  that  behalf.  And  what  you 
shall  have  done  in  the  premises  do  you 
then  and  there  make  return  thereof, 
togetlier  with  this  writ. 

Witness,  the  honorable  Samuel  R. 
Betts,  judge  of  the  said  court,  at  the 
city  of  New  York,  in  the  southern  dis- 
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triet  of  New  York,  this  16th  day  of 
September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty- 
nine,  and  of  our  independence  the 
fifty-sixth. 

Fred  J.  Belts,  clerk. 
Isaac   A.   Johnson,   proctor   for   libel- 
ant,    Benedict's  Adm.  429. 

E.    Attachment  and  Monition  Against 
Ship,    Freight    and    Master   for 
Seaman 's    Wages. 
Southern   district   of  New  York,  ss: 
The   president   of   the   United   States 
of    America,,    to    the    marshal    of    the 
southern   district   of   New   York,   greet- 
ing: 

Whereas  a  libel  in  rem  and  personam, 
has  been  filed  in  the  district  court  of 
the    United    States    for    the    southern 

district  of  New  York,  on  the  

day   of in   the   year    of     our 

Lord  one  thousand  eight  hundred  and 
forty-seven,  by  John  C.  Duffie,  Alfred 
Sandford,  Alexander  Wilson,  Beuja- 
man  Hoffman,  Robert  Fruss,  and 
Charles  McCarty,  against  the  barque 
Childe  Harold,  and  against  the  freights 
due  for  the  cargo  now  or  lately  laden 
therein,  and  against  Crosby,  master  of 
said  barque,  for  the  reasons  and  causes 
in  the  said  libel  mentioned,  and  pray- 
ing the  usual  process  and  monition  of 
the  said  court  in  that  behalf  to  be 
made,  and  tliat  the  said  master  and 
all  persons  interested  in  the  said 
barque  or  vessel,  her  tackle,  etc.,  may 
be  cited  to  answer  the  premises,  and 
all  proceedings  being  had,  that  the 
said  barque  or  vessel,  her  tackle,  etc., 
and  freight  may,  for  the  causes  in  the 
said  libel  mentioned,  be  condemned  to 
pay  the  demands  of  the  libelant. 

You  are  therefore  hereby  command- 
ed to  attach  the  said  barque  or  ves- 
sel, her  tackle,  etc.,  and  to  detain  the 
same  in  your  custody,  until  tlie  fur- 
ther order  of  the  court  respecting  the 
same,  and  to  attach  said  freight,  and 
to  give  due  notice  to  all  persons  claim- 
ing the  said  vessel  and  freight,  or 
knowing  or  having  anything  to  say 
why  the  same  should  not  be  condemned 
pursuant  to  the  prayer  of  the  said 
libel,  that  they  be  and  api)ear  before 
the  said  court,  to  be  held  in  and  for 
the  southern   district  of  New  York,  on 

the    day      of    at 

eleven  o'clock  in  the  forenoon  of  the 
same  day,  if  the  same  shall  be  a  day 
of  jurisdictinn.  otherwise  on  the  next 
day    of    jurisdiction     thereafter,     then 


and  there  to  interpose  a  claim  for  the 
same,  and  to  make  their  allegations  in 
that  behalf;  and  we  do  hereby  fur- 
ther empower,  and  strictly  charge  and 
command  you  the  said  marshal,  that 
you  cite  the  said  Crosby,  master  of 
said  vessel  if  he  shall  be  found  in 
your  district,  to  be  and   appear  before 

the  said  district  court,  on  the  ■ 

day    of   at    the    city    hall    in 

the  city  of  New  York,  then  and  there 
to  answer  the  said  libel,  and  to  make 
his  allegations  in  that  behalf;  and 
have  you  then  and  there  this  writ, 
with    your    return    thereon. 

Witness   the    honorable      Samuel     R. 

Betts,  judge  of  said  court,  this 

day    of    in    the    year    of    our 

Lord  one  thousand  eight  hundred  and 
and   of   our  independence   the 


A.    B.,     clerk. 
C.   D.,   proctor. 
Benedict's  Adm.   559. 

in.     Notice    for    Publication    Contain- 
ing Substance  of  Libel. 

United  States  of  America,  southern 
district  of  New  York,  ss: 

Whereas  a  libel  has  been  filed  in 
the  district  court  of  the  United  States 
for  the  southern  district  of  New  York, 
on  the  16th  day  of  September,  1829, 
by  Peter  Harmony,  owner,  and  Elipha- 
let  Kingsbury,  master  of  the  brig 
Merced,  libelants,  against  the  ship 
Waterloo,  her  tackle,  apparel  and  fur- 
niture, and  cargo,  alleging,  in  sub- 
stance, that  on  the  twenty-seventh  day 
of  August  last,  said  Eliphalet  Kings- 
bury, being  on  a  voyage  from  Havana 
to  Cadiz,  in  the  said^  brig  Merced,  dis- 
covered and  boarded  the  British  ship 
Waterloo  of  London,  with  twelve  feet 
of  water  in  her  liold,  totally  dismasted 
and  entirely  abandoned  by  her  cap- 
tain and  crew;  that  he  found  no 
papers  on  board  of  her,  but  that  she 
had  a  full  cargo  of  rum,  sugar,  and 
other  West  India  produce  on  board: 
that  he  thereupon  took  the  said  ship 
in  tow,  and  brought  her  into  the  port 
of  New  York,  on  the  twelfth  day  of 
September  instant,  her  crew  being  al- 
most worn  out  with  fatigue,  and  that 
they  are  entitled  to  a  reasonable  siiare 
of  said  ship  and  cargo  for  the  salvage 
thereof.  And  praying  process  against 
said  ship  and  cargo,  and  reasonable 
and  proper  salvage,  and  that  the  said 
sliip,  her  tackle,  apparel  and  furni- 
ture,   and    cargo,    may    be    condemned 
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and    sold    to    pa.v    such    salvage,    with 
costs,  cbarjjios,   and   expenses. 

Now,  therefore,  in  pursuance  of  the 
monition  under  tlie  seal  of  the  said 
court  to  nie  directed  and  delivered,  1 
do  hereby  give  luiblic  notice  to  all 
persons  claiming  the  said  sliip,  her 
tackle,  apparel  and  furniture,  and 
cargo,  or  in  any  manner  interested 
therein,  that  they  be  and  appear  be- 
fore the  said  district  court  to  be  held 
at  the  city  of  New  York,  in  and  for 
the  southern  district  of  New  York, 
on  the  first  Tuesday  of  October 
next,  at  eleven  o'clock  in  the  fore- 
noon of  that  day  (provided  the  same 
shall  be  a  day  of  jurisdiction,  other- 
wise, on  the  next  day  of  jurisdiction 
thereafter),  then  and  there  to  inter- 
pose their  claims,  and  to  mako  their 
allegations  in  that  behalf. 

Dated  the  16th  day  of  September, 
1S29. 

Thomas   Morris,  U.   S.   marshal. 

Isaac   A.   Johnson,   proctor   for   libel- 
ants. 
Lenedict's   Adm.    430. 

IV.     Eetums. 

A.  The    Marshal's     Return,     Attach- 

ment and  Notice. 

In  obedience  to  the  within  monition, 
I  attaclied  the  vessel  and  cargo  there- 
in described,  on  the  16th  day  of  Sep- 
tember last,  and  I  have  given  due 
notice  to  all  persons  claiming  the 
same,  that  this  court  will  on  the  5th 
day  of  October  instant  (if  that  day 
should  be  a  day  of  jurisdiction,  if  not, 
on  the  next  day  of  jurisdiction  there- 
after), proceed  to  the  trial  and  con- 
demnation thereof,  should  no  claim  be 
interposed  for  the   same. 

Dated   October   5,   1829. 

Thomas  Morris,  U.  S.  marshal. 
Benedict's   Adm.   431. 

B.  MarshaVa   Return,   Defendant   not 

Found,    Attachment. 
The    defendant    is    not    found    in    the 
district,    and    I    have    attached    the    fol- 
lowing goods  and   chattels   of   said   de- 
fendant. 

C.  Marshal 'fi  Return,  Garnishee  Sum- 

moned. 
The  credits  and  effects  of  the  said 
defendant,  in  the  hands  of  John  El- 
well  &  Co.,  and  St.  George  Oivins, 
garnishees,  and  have  summoned  the 
said    garnishee    as    within    commanded. 

Henry   F.   Tallmadge,   marshal. 
Benedict's   Adm.    554. 


V.  Notice   of  Appearance  by  Defend- 

ant or  Claimant. 

District  court — in  admiralty.  W.  P. 
r.  J.  J.,  and  others. 

Sir:  You  will  please  to  enter  my 
appearance  as  proctor  for  the  defend- 
ants  (or  claimants)   in  this  cause. 

June  2d,   1S4S).  A.  B.,  proctor. 

To    J.    W.    M.,    Esq.,    clerk. 
Benedict's   Adm.   252. 

VI.  Order  Enlarging  Time. 

Let    the    time    to    answer    the    libel 
(to    reply — to   answer   the   in- 


terrogatories— to  except  to  the  libei, 
or  answer,  or  interrogatories) — be  ex- 
tended   days.   Benedict's  Adm. 

573. 

Note. — The   order  should   be   dated. 

VII.  Order   Staying    Proceedings    for 

Time  to  Make  Motion. 
On  the  foregoing  aflidavit  and  notice 
of  motion,  let  all  proceedings  in  tliis 
cause,  on  the  part  of  the  libelant,  be 
stayed  for  a  sufficient  time  to  make 
said  motion,  and  have  tlie  order  of 
the  court  thereon.  Benedict's  Adm. 
573. 

VIII.  Claims. 

A.  By  Owner. 

To  the  honorable  etc.  (as  in  I,  A). 

David  Eome  and  William  B.  King, 
of  Eastport,  in  the  county  of  Wash- 
ington, state  of  Maine,  owners  of  the 
schooner  Hornet,  her  tackle,  apparel, 
and  furniture,  intervening  for  their 
interest  in  tlie  said  schooner  Hornet, 
her  tackle,  apparel,  and  furniture,  ap- 
pear before  this  honorable  court,  and 
claim  the  said  schooner,  her  tackle, 
apparel,  and  furniture,  and  state  that 
they  are  true  and  bona  fide  owners 
thereof,  and  that  no  other  person  is 
the   owner  thereof. 

And  thereupon,  the  said  claimants 
pray,  that  this  honorable  court  will 
be  pleased  to  decree  a  restitution  of 
the  same  to  them,  and  otherwise  right 
and  justice  to  administer  in  the 
premises. 

David   Rome, 
William   B.  King. 

Sworn   July   10,    1847,   before   me, 
George   W.    Morton, 

U.    S.    commissioner. 

W.    R.    Beebe,    proctor. 
Benedict's  Adm.  257. 

B.  Claim     by     Foreign     Consul     for 

Unknown    Owners     in     Case    of 
Salvage. 
To  the  honorable,  etc.   (as  in  I,  A). 
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The  claim  and  answer  of  James  C. 
Buchanan,  his  Britannic  majesty's 
vice-consul  in  and  for  the  city  and 
state  of  New  York  and  eastern  New 
Jersey,  intervening  for  the  interest  of 
the  owner  or  owners  of  the  British 
ship  Waterloo  and  her  cargo,  alleges 
as    follows: 

First.  That  the  said  ship  Waterloo 
is,  as  alleged  in  the  said  libel,  and 
as  the  said  claimant  believes  to  be 
true,  British  property;  and  he  believes 
the  cargo  of  merchandise  alleged  to 
have  been  found  on  board  of  the  said 
ship,  to  be  in  like  manner  British 
property:  And  as  such  vice-consul, 
and  in  behalf  of  such  British  owners 
as  may  be  entitled  to  the  same,  he 
claims   the   same   as  their   property. 

Second.  That  as  to  the  facts  alleged 
and  set  forth  in  the  said  libel  the 
said  claimant  neither  admits  nor 
denies  the  same,  but  leaves  the  same 
to  be  duly  proved  to  the  satisfaction 
of  this  court. 

And  the  said  claimant  prays,  on  be- 
half of  the  owner  or  owners  of  the 
said  ship  Waterloo,  and  her  aforesaid 
cargo,  or  of  any  other  persons  or  per- 
sons whom  the  same  may  concern, -that 
the  said  ship,  her  tackle,  apparel  and 
furniture,  and  her  cargo  aforesaid, 
may  be  sold,  and  out  of  the  proceeds 
of  the  sale  thereof,  after  the  payment 
of  all  costs  and  charges  incurred,  that 
the  said  libelants,  having  duly  proved 
as  aforesaid  the  facts  in  their  said 
libel  set  forth,  may  be  allowed  and 
paid  such  rate  and  amount  of  salvage, 
for  their  labor  and  exertions  in  bring- 
ing the  said  ship  and  her  aforesaid 
cargo  into  this  port,  as  by  this  court 
shall  be  deemed  just  and  reasonable 
under  the  circumstances  of  the  case, 
and  that  the  surplus  of  the  said  pro- 
ceeds, after  payment  of  such  salvage 
as  aforesaid,  may  be  adjudged  and  de- 
creed to  be  paid  to  the  said  claimant, 
on  behalf  of  the  owner  or  owners  of 
the  said  ship  and  her  aforesaid  cargo, 
or  whomsoever  the  same  may  concern; 
or  that  such  other  order  or  decree  may 
be  made  in  relation  to  the  same  as  this 
court  shall  deem  proper.  Benedict's 
Adm.  43'). 
IX.     Exceptions  to  Libel. 

A.      Form   and   Sufficiency. 
To  the  honorable,  etc.   (as  in  I,  A). 

The  exceptions  of  David  Jones,  de- 
fendant, to  the  libel  of  James  Jack- 
son, libel.'int,  allege  ttiat  the  said  libel 
is  informal  and  insufficient,  as  follows: 


First  exception.  That  the  same  is 
not  signed  by  the  libelant,  nor  by 
any  proctor   of  this   court. 

Second  exception.  That  the  same 
does  not  allege  that  the  libelant  has 
sustained  any  damages  in  the  matter 
of  the  libel;  nor  that  the  defendant  is 
indebted  to  the  libelant  in  any  sum. 

Third  exception.  That  the  third 
article  thereof  is  scandalous  and  im- 
pertinent. 

E.    F.,    proctor    for    defendant. 
Benedict's   Adm.    259. 

B.  Exception  to  Libel,  New  Matter. 
To  the  honorable,  etc.   (as  in  I,  A). 

The  exception  of  David  Jones,  de- 
fendant, to  the  libel  of  James  Jack- 
son, libelant,  alleges  that,  on  the  tenth 
day  of  June  last,  the  said  libelant,  in 
consideration  of  one  dollar  to  him 
paid,  released  the  said  defendant  from 
the  cause  of  action  set  forth  in  the 
said  libel;  and,  therefore,  the  said  de- 
fendant is  not  bound  further  to  an- 
swer the  same;  and  he  prays  that  the 
said  libel  may  be  dismissed  with  costs. 

Sworn,   etc. 

David    Jones. 

E.   F.,   proctor   for   defendant. 
Benedict's  Adm.  2_60. 

X.     Answer. 

To  the  honorable,  etc.   (as  in  I,  A). 

The  answer  of  John  Richards,  of 
Portland,  in  the  state  of  Maine,  inter- 
vening for  his  interest  in  the  brig 
Spartan,  to  the  libel  of  Edmund  Kim- 
ball, junior,  and  George  R.  Sheldon, 
of  the  city  of  New  York,  merchants 
co-partners,  doing  business  under  the 
name  of  Kimball  and  Sheldon,  answers 
and  alleges  as  follows: 

First.  That  this  respondent  is  ig- 
norant of  the  matter  contained  in  the 
first,  fourth,  and  fifth  articles  of  the 
said  libel,  and  as  to  the  matters  con- 
tained in  the  second  and  third  articles 
of  the  said  libel,  he  has  no  personal 
knowledge,  but  has  understood  and  be- 
lieves that  the  same  are,  in  a  great 
part,  falsely  alleged,  and  that  the 
truth  is   as   is   hereafter  alleged. 

Second.  That  the  said  brig  Spartan 
being  in  good  order,  and  weJl  and  suffi- 
ciently equipped  and  manned,  arrived 
in  the  bay  of  New  York  early  in  the 
evening  of  the  2Sth  day  of  November, 
it  being  moonlight,  and  the  wind  and 
tide  being  favorable,  but  the  wind  be- 
ing light,  the  vessel  did  not  enter  tlie 
East  river  before  the  moon  had  set, 
and   it   had   become   overcast   and   dark, 
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90  that  it  was  difficult  to  see  a  vessel 
■witliout  a  light,  evon  at  a  short  dis- 
tance. That  when  about  to  anchor, 
the  master  and  crew  of  the  said  brig 
Spartan,  discovered  a  vessel  which 
proved  to  be  said  brig  Buenos  Ayres, 
lying  in  the  stream  at  single  anchor, 
directly  ahead  of  them,  and  but  a 
short  distance  off,  and  by  the  force 
of  the  tide  and  wind,  and  without  any 
neglect,  carelessness,  or  default  of  the 
master  and  crew  of  the  Spartan,  and 
notwithstanding  every  possible  pre- 
caution, she  was  driven  towards,  and 
in  contact  with  the  said  brig  Biienos 
Ayres,  and  sustained  damage  to  a 
large  amount,  to-wit,  to  the  amount  of 
two  hundred  and  fifty  dollars  and  up- 
wards. 

Third.  That  at  the  time  above  men- 
tioned, the  brig  Buenos  Ayres  •was  ly- 
ing at  anchor  in  the  harbor  of  New 
York,  in  the  channel  of  the  East  river, 
between  the  Fulton  ferry  and  the 
South  ferry,  and  had  not  a  light  set 
in  her  rigging,  on  deck,  or  elsewhere 
visible  to  those  on  board  of  the  brig 
Spartan,  and  the  said  accident  was 
occasioned  by  negligence  and  want  of 
care  in  the  master,  officers  and  crew 
of  the  said  brig  Buenos  Ayres,  in 
anchoring  the  said  brig  without  proper 
light  in  the  channel  of  the  East  river, 
where  inward  bound  vessels  must  pass. 

Fourth.  That  all  and  singular  the 
premises  are  true. 

Wherefore  the  respondent  prays  that 
this  honorable  court  would  be  pleased 
to  pronounce  against  the  libel  afore- 
said, and  to  condemn  the  libelant  in 
costs,  and  otherwise  law  and  justice  to 
administer  in  the  premises. 
Burr  &  Benedict, 

Proctors   for   respondent. 

Sworn,  etc. 

E.    Burr,    advocate. 
Benedict's   Adm.    262,    263. 

Note. — The  answer  must  be  "full, 
explicit  and  distinct  to  each  separate 
article  and  allegation  of  the  libel." 
.  .  .  Alleging  that  a  vessel  lay  in 
an  improper  place  and  in  an  improper 
manner,  without  setting  forth  in  what 
manner  the  vessel  lay,  or  in  what  re- 
spect the  manner  was  improper,  or  that 
fails  to  describe  the  anchorage  and 
why  it  was  improper,  is  insufficient.  The 
Commander-in-Chief,  1  Wall.  (U.  S.) 
4.3,  17  L.  ed.  609.  See  also  1  Standard 
Proc.  46]. 
XI.     Interrogatories. 

Interrogatories  propounded   to  James 


B.  Tucker,  libelant,  by  Abraham 
Farmer  and  Timothy  Stevens,  respond- 
ents, in  a  cause  civil  and  maritime, 
for  wages,  in  the  district  court  of  the 
United  States  for  the  southern  dis- 
trict   of    New   York. 

First  interrogatory.  Did  not  Tim- 
othy Stevens  above  named,  sometime 
in  the  month  of  June  last  past,  or  at 
some  other  time,  and  when  in  par- 
ticular tender  to  you,  or  offer  to  pay 
to  you  some,  and  how  much  money, 
which  he  admitted  to  be  due  to  you, 
for  wages  for  services  on  board  the 
ship  Orbit? 

Second  interrogatory.  Did  not  said 
Stevens  so  tender  or  offer  to  pay  to 
you  the  sum  of  twelve  dollars  and  fifty 
cents? 

Third  interrogatory.  Did  you  not 
decline  receiving  the  said  sum  or  somo 
sum  of  money,  tendered  or  offered  to 
you  by  said  Stevens? 

E.    H.,    proctor. 
Benedict's   Adm.   264. 

XII.  Order  That  Libel  Be  Taken  Pro 
Confesso. 

The  process  in  this  cause  being  re- 
turned personally  served,  the  defend- 
ant is  duly  called,  and  does  not  ap- 
pear; and  on  motion  of  ,  proc- 
tor for  the  libelant,  the  said  defend- 
ant is  pronounced  to  be  in  contumacy 
and  default,  and  the  libel  is  adjudged 
to  be  taken  pro  confesso,  against  him, 
and  it  is  referred  to  ,  a  com- 
missioner, to  ascertain  the  amount  due 
to  the  libelant,  and  to  report  the  same 
to  the  court,  with  all  convenient  speed. 
Benedict's  Adm.   248. 

XIII.  Stipulations. 

A.         Costs  and  Damages. 

Whereas    a    libel    was    filed    in    this 

court,  on  the day  of , 

in    the    year    our    Lord     one     thousand 

eight   hundred   and  ,  by  A.   B. 

against  for   the  reasons    and 

causes  in  the  said  libel  mentioned,  and 
whereas  C.  D.  has  intervened  for  his 
interest,  and  the  said  C.  D.  and 
E.  F.,  his  surety,  the  parties  hereto, 
hereby  consenting  and  agreeing,  that 
in  case  of  default  or  contumacy  on  the 
part  of  the  said  intcrvenor  or  his  sure- 
ties, execution  may  issue  against  their 
goods,  chattels  and  lands,  for  the  sum 
of   $250. 

Now,  therefore,  it  is  hereby  stipu- 
lated and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipula- 
i  tors  undersigned  are,  and  each  of  them 
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is,  bound,  in  the  sum  of  $250,  con- 
ditioned that  the  intervener  above 
named  shall  abide  by  the  final  decree 
rendered  in  the  cause,  and  shall  pay 
all  such  costs,  expenses  and  damages 
as  shall  be  awarded  against  him  by  the 
final  decree  of  this  court,  or  of  the 
appellate  court. 

A.  B. 

C.  D. 

E.  F. 
Taken  and  acknowledged,  etc. 

Southern    district    of    New   York,    ss. 

party  to  the  above  stip- 
ulation, being  duly  sworn,  deposes  and 
says  that  he  is  worth  the  sum  of  five 
hundred  dollars  over  and  above  all  his 
just   debts   and   liabilities. 

E.    F. 
Sworn,   etc.     Benedict's  Adm.   562. 

B.     Stipulation   for   Costs. 

Whereas    a    libel    was    filed    m    this 

court,  on  the day  of , 

in  the  year  of  our  Lord   one  thousand 

eight   hundred   and  ,  by  A.  B. 

against  C.  D.  for  the  reasons  and 
causes  in  the  said  libel  mentioned;  and 
whereas  the  said  C.  D.  has  appeared  iu 
said  suit  and  the  said  C.  D.  and  E.  F., 
his  surety,  the  parties  hereto  hereby 
consenting  and  agreeing,  that,  in  case 
of  default  or  contumacy  on  the  part 
af  the  defendant  or  his  sureties,  execu- 
tion may  issue  against  their  goods, 
chattels  and  lands,  for  the  sum  or 
hundred  dollars: 

Now,  therefore,  it  is  hereby  stipu- 
lated and  agreed  for  the  benefit  of 
whom  it  may  concern,  that  the  stip- 
ulators  undersigned    shall    be,    and    are 

bound  in  the  sum  of  hundred 

dollars,   conditioned    that    the 

defendant  above  named  shall  pay  all 
costs  and  expenses  which  shall  be 
awarded  against  him  in  the  suit  upon 
the  final  adjudication  thereof  or  by  any 
interlocutory  order  in  tho  process  of 
this  suit. 

Taken  and  acknowledged,  etc. 

Southern  district  of  New  York,  ss. 

party  to  the  above  stip- 
ulation, being  duly  sworn,  deposes  and 
says    that    he    is    worth    the    sum     of 

dollars  over  and  above  all  his 

just  debts  and  liabilities. 

Sworn,  etc.     Benedict's  Adm.   561. 

Note. — This  stipulation  is  to  be  signed 
by  Vjoth  principal  and  sureties.  It  is 
common  practice  to  insert  the  place  of 
residence  of  the  sureties. 


C.  Stipulation  To  Appear  and  Abide 

Decree. 

District  Court  of  the  United  States 
of  America  for  the  southern  district 
of  New  York.  Stipulation  entered  in- 
to pursuant  to  the  rules  and  practice 
of  this   court. 

Wlhereas,  a  libel  has  been  filed  in 
the  district  court  of  the  United  States 
of  America  for  the  southern  district 
of  New  York,  on  the  first  day  of  June, 
1849,  by  James  Johnson,  libelant, 
against  William  Pratt,  defendant,  in  a 
certain  action  civil  and  maritime,  for 
pilotage,  therein  alleged  to  be  due  and 
owing  to  the  said  libelant,  amounting 
to  fifty-six  dollars — and  Charles  Jones, 
of  the  city  of  New  York,  ship  chandler, 
surety,  and  the  said  defendant,  parties 
hereto  consenting  and  agreeing,  that  in 
case  of  default  or  contumacy  on  the 
part  of  the  defendant,  execution  may 
issue  against  them,  their  goods,  chattels 
and  lands,  for  one  hundred  and  fifty- 
six    dollars. 

Now,  therefore,  it  is  hereby  stip- 
ulated and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  said 
defendant  shall  appear  in  the  said  suit 
before  the  said  district  court  of  the 
United  States  of  America,  for  the 
southern  district  of  New  York,  on  the 
first  Tuesday  of  June,  instant,  at  11 
o'clock  in  the  forenoon,  at  the  city 
hall,  in  the  city  of  New  York,  and 
abide  by  all  orders  of  the  court,  inter- 
locutory or  final,  in  the  said  cause, 
and  pay  the  money  awarded  by  the 
final  decree  rendered  therein  in  the  said 
court,  or  any  appellate   court. 

Charles   Jones, 
William  Pratt. 

Taken  and  acknowledged,  etc. 

(Add  allidavit  of  justification.)  Ben- 
edict's Adm.   229. 

D.  Stipulation    for    Agreed    or    Ap- 

praised Value. 
District  court  of  the  United  States 
for  the  southern  district  of  New  York. 
In  admiralty.  Stipulation  entered  into 
pursuant  to  the  rules  and  practice  of 
this  court. 

Whereas,    a    libel    was    filed    on    th* 
day  of  ,  in  the  year 


of   our   Lord   one   thousand    eight    hun- 
dred   and ,    by    A.    B.    against 

for  the  reasons  and  causes  in 


the  said  libel  mentioned;  and  whereas 
tlie  same  is  now  in  the  custody  of  the 
marshal,  under  the  process  issued  in 
pursuance  of  the  jjraycr  of  said  libel, 
and  is  of  the  value  of dollars, 
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as  appears  by  a  consent  (or  anpraise- 
niont)  now  on  file  in  said  court;  and 
the  parties  hereto  hereby  consenting 
and  agreeing  that,  in  case  of  default 
or  contumacy  on  the  part  of  the  claim- 
ant or  liis  sureties,  execution  may  is- 
sue against  their  goods,  chattels  and 
lands. 

Now,  therefore,  it  is  hereby  stip- 
ulated, for  the  benefit  of  whom  it  may 
concern,  that  the  stipulators  under- 
signed, and  each  of  them,  is  bound 
in  the  sum  of  dollars,  condi- 
tioned that  they  shall  at  any  time, 
upon  the  interlocutory  and  final  order 
or  decree  of  the  said  district  court,  or 
of  any  appellate  court  to  which  the 
above  named  suit  may  proceed,  and 
upon  notice  of  such  order  or  decree,  to 

said  claimant,  or  ,  esquire,  his 

proctor,  pay  into  court  the  full 
value  aforesaid,  and  abide  by,  and  pay 
the  money  awarded  by  the  final  decree 
rendered  by  this  court  or  the  appellate 
court,   if   any   apj)eal   intervene. 

Taken   and   acknowledged,  etc. 

Southern  district  of  New  York,  ss. 

party  to  the  above  stipula- 
tion, being  duly  sworn  deposes  and  says 

that   he  is  worth   the   sum   of  

dollars,  over  and  above  all  his  just 
debts    and   liabilities. 

Sworn,   etc.     Benedict's  Adm.   564. 

E.  Stipulation  for  Costs  To  Be  Giv- 
en hy  the  Libelants  on  Filing 
Libel  for  Salvage. 

District  court  of  the  United  States 
for  the  southern  district  of  New  York. 
Stipulation  entered  into  pursuant  to  the 
rules  and  practice  of  this  court. 

Whereas,  a  libel  was  filed  in  this 
court,  on  the  16th  day  of  September, 
1829,  by  Peter  Harmony  and  Eliphalet 
Kingsbury,  against  the  ship  Waterloo, 
her  tackle,  apparel,  and  furniture,  and 
cargo,  for  the  reasons  and  causes  in 
the  said  libel  mentioned,  and  praying 
that  the  same  may  be  condemned  and 
sold  to  answer  the  prayer  of  the  libel- 
ants; and  the  said  libelants  and  George 
Jones,  surety,  the  parties  hereto,  here- 
by consenting  and  agreeing  that  in 
case  of  default  or  contumacy  on  the 
part  of  the  libelants  or  their  surety, 
execution  may  issue  against  their 
goods,  chattels  and  lands,  for  the  sum 
of  two  hundred  and  fifty  dollars. 

Now,  therefore,  it  is  hereby  stip- 
ulated and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stip- 
ulators undersigned  shall  be,  and  are 
bound,  in  the  sum  of  two  hundred  and 


fifty  dollars,  conditioned  that  the  libel- 
ants above  named  shall  pay  all  such 
costs  as  shall  be  awarded  against  tliem 
by  this  court,  or  in  case  of  appeal, 
by  the  appellate  court. 

Peter  Harmony, 
Eliplialet   Kingsburj', 
George  Jones. 
Taken  and  acknowledged,  etc.     Ben- 
edict's   Adm.    428. 

XIV.     Sale  of  Ship,  Interlocutory. 

A.  Affidavit     of     Circumstances      To 

Move  for  Sale  of  Ship  and 
Ca  rgo. 

District  court  of  the  United  States 
for  the  soutiiern  district  of  New  York. 
Peter  Harmony  and  Eliphalet  Kings- 
bury V.  The  Ship  Waterloo,  etc.,  and 
cargo.  Southern  district  of  New  York, 
ss. 

Peter  Harmony,  one  of  the  libelants 
in  this  cause,  being  sworn,  says — that 
the  ship  Waterloo  is  now  at  the  wharf 
in  the  port  of  New  York,  subject  to 
large  and  increasing  expense  for  wharf- 
age, keeper's  fees,  and  other  expenses. 
That  she  is  in  a  damaged  condition, 
and  requires'  care  and  repairs.  That  a 
large  portion  of  her  cargo  is  perishable, 
being  sugar,  and  in  a  wet  and  damaged 
condition.  That  the  only  claims  that 
have  been  interposed  are  those  of  the 
United  States,  for  a  forfeiture  and  for 
duties — of  the  British  consul,  for  the 
probable  rights  of  unknown  British 
ov/ners,  and  of  the  agents  of  the  under- 
writers, at  Lloyd's,  for  the  contingent 
rights  of  such  underwriters.  That,  in 
his  opinion,  the  interests  of  all  parties 
concerned  will  be  promoted  by  a  speedy 
judicial  sale  of  said  ship,  her  tackle, 
apparel,  and  furniture  and  cargo,  the 
proceeds  of  such  sale  to  be  brought  into 
court  for  the  benefit  of  whom  it  may 
concern,  subject  to  the  further  order 
of  the  court. 

Peter  Harmony. 

Sworn,  etc.    Benedict's  Adm.  437. 

B.  Notice  of  Motion  on  Affidavit  To 

Move  for  Sale  of  Ship  and 
Cargo. 

District  court  of  the  U.  S. — South- 
ern district  of  N.  Y.  Peter  Harmony 
and  Eliphalet  Kingsbury  v.  The  Ship 
Waterloo    and    Cargo. 

Gentlemen: — You  will  please  take 
notice  that,  on  the  libel  and  claims 
in  this  cause,  and  on  an  affidavit,  of 
which  the  foregoing  is  a  copy,  a  mo- 
tion wdll  be  made  before  his  honor; 
Samuel  E.   Betts,  judge   of  this   court 
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at  his  chambers,  No.  5  Pine  street,  in 
the  city  of  New  York,  on  Thursday, 
the  8th  day  of  October,  inst..  at  11 
o'clock  in  the  forenoon  of  that  day, 
for  an  order,  that  the  ship  Waterloo 
and  her  cargo  above-mentioned,  be  sold 
under  the  direction  of  the  marshal,  and 
the  proceeds  brought  into  court. 

Yours,   etc., 
Isaac  A.  Johnson,  proctor  for  libelants. 
New  York,  Oct.   7th,   1829. 
To  James  A.  Hamilton,  Esq.,  Proctor 
for  the  U.  S.;  Eobinson  &  Betts,  Esqrs., 
Proctors    for    the    Underwriters,    etc.; 
H.    &    E.    Wilkes,    Esqrs.,   Proctors   for 
the  Owners. 
Benedict's  Adm.  438. 

C.     Interlocutory    Order    for    Sale    of 

Ship  and  Cargo. 
Peter  Harmony  and  Eliphalet  Kings- 
bury V.  The  Ship  Waterloo,  her  tackle, 
etc.,  and  cargo. 

On  reading  and  fiUng  the  affidavit  of 
Peter  Harmony,  and  the  admission  of 
the  proctors  for  the  respective  claim- 
ants, and  on  motion  of  Mr.  Johnson, 
proctors  for  the  libelants,  it  is  ordered, 
that  the  ship  Waterloo,  her  tackle,  ap- 
parel, and  furniture  and  cargo,  be  sold 
by  the  marshal,  on  six  days'  public  no- 
tice, that  a  venditioni  exponas  issue  ac- 
cordingly; and  it  is  further  ordered,  that 
the  marshal  bring  the  proceeds  of  such 
sale  into  this  court,  and  pay  the  same 
to  the  clerk  thereof.  Benedict's  Adm. 
439. 

XV.    Decrees. 

A.  The  Caption  of  Orders  and  De- 
crees. 

At  a  stated  (or  special)  term  of 
the  district  court  of  the  United  States 
of  America,  for  the  southern  district 
of  New  York,  held  at  the  city  hall,  in 
the  city  of  New  York,  on  Tuesday, 
the  third  day  of  January,  in  the  year 
of  our  Lord  one  thousand  cieht  hun- 
dred and  forty-three. 

Present — The  honorable  Samuel  R. 
Betts,  district  judge. 

A.  B.  V.  C.  D.     Benedict's  Adm.  574. 
Note. — This  caption  is  to  be  used   in 

all  the  following  forms  of  "Decrees." 

B.  Final  Decree  on  Teremptory  Ex- 

ception to  Lihel. 
This  cause  having  been  heard  on  ex- 
ceptions filed  by  the  libelant  to  the 
plea  interposed  by  the  respondent,  and 
having  been  argued  by  the  advocates 
for  the  respective  parties,  and  on  due 
deliberation,  the  court  doth  now  or- 
^er,   adjudge   and   decree,   that   the   ex- 


ceptions filed  by  the  libelant  to  the 
plea  of  the  respondent  of  a  former  trial 
and  decree,  upon  the  subject-matter  of 
this  suit,  be  overruled  with  costs  to  be 
taxed,  and  that  the  libel  of  the  libel- 
ant be  decreed,-  barred,  and  be  dis- 
missed, with  costs  to  be  taxed,  unless 
the  libelant  shall  elect  to  reply  to  said 
plea,  and  in  that  case  that  he  have 
leave  to  file  a  replication  thereto,  with- 
in ten  daj-s,  on  payment  of  the  costs 
created  by  such  exception  to  be  taxed. 
Benedict's  Adm.   576. 

C.  Final  Decree  for  a  Sum  Certain, 

With  Costs. 
This  ease  having  been  heard  on  the 
pleadings  and  proofs,  and  having  been 
argued  by  the  advocates  for  the  re- 
spective parties,  and  due  deliberation 
being  had  in  the  premises,  it  is  now 
ordered,  adjudged  and  decreed,  by  the 
court,  that  the  defendant  pay  to  the 
libelant  the  sum  of  two  hundred  dol- 
lars, with  his  costs  to  be  taxed.  Ben- 
edict's Adm.  575. 

D.  Decree    for    Libelant    on    Charter 

Party. 
This   cause   having   been    heard   upon 
the  pleadings  and  proofs,  and  the  prem- 
ises being  considered,  and  it  appearing 
to  the  court  that  the  cargo  of  the  brig 
Virginia,  was  well  and  securely  stowed, 
and    was,    on   her  arrivel   at   this    port, 
delivered    to    the    respondent,    pursuant 
the  tenor  and  effect  of  the   charter   party 
in  the  pleading  mentioned,  and  in  good 
condition,    except   4500    segars,    injured 
by  the  dangers  of  the  sea;  and  it  fur- 
ther  appearing    to    the    court    that    the 
libelant  brought  in  the  said  vessel  from 
Havana  to  New  York,  boxes  of  segars 
and  bales  of  tobacco  laden  in  the  cabin 
of   the    said   vessel,    and   not    embraced 
within    the    provisions    of    the    charter 
party,  it  is  therefore  considered  by  the 
court,    that    the    libelant     recover    his 
affreightment,    in     this    case    due    and 
stipulated    by    the    said    charter    party, 
and   also   the    accustomed    freight     for 
tlie   said   boxes  of   segars   and  bales  of 
tobacco,    laden    in    the    cabin    of    said 
vessel;   and   that  it  be   referred   to   the 
clerk    to    ascertain    and    compute    the 
amount   due  according   to   the   tenor  of 
this   decree;   and   it  is  further  ordered, 
that   in  taking  such   account,  the  clerk 
allow  the  respondent  all  proper  credits 
for    payments    made    pursuant    to     the 
charter   party,   and   also   credit   for   the 
value    at    Havana    of   one    quarter   box 
of    segars,    laden    in    the    cabin,   unless 
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the  respondent  elects  to  take  the  one 
Muarter  box  delivered  from  the 
vessel  to  the  public  store,  it  not  hav- 
ing the  proper  mark  of  the  respondent, 
corresponding  with  the  bill  of  lading. 
It  is  further  ordered,  that  the  libelant 
recover  his  costs  to  be  taxed.  Ben- 
edict's Adm.  577. 

E.  Final   Decree   for    Befendant    in 

Possessory  and  Petitory  Suit. 
This  cause  having  been  heard  on  the 
pleadings  and  proofs,  and  argued  by 
the  advocates  of  the  respective  parties, 
and  due  deliberation  being  had  in  the 
premises,  and  it  appearing  to  the  court 
that  the  claimant  has  made  out  a  suffi- 
cient and  valid  title  to  the  vessel,  it 
is  now  ordered,  adjudged  and  decreed 
by  the  court,  that  the  libel  filed  in 
the  cause  be  dismissed,  with  costs,  to 
be  taxed  against  the  libelant.  And  on 
motion  of  the  proctors  for  the  claim- 
ant, it  is  further  ordered,  that  unless 
an  appeal  be  taken  to  this  decree, 
within  the  time  limited  and  prescribed 
by  the  rules  of  this  court,  the  claim- 
ant 's  stipulations  be  canceled.  Ben- 
edict's  Adm.  576. 

F.  Decree    Settling   Priority   in   Dis- 

trihution  of  Proceeds  in  Court, 
in  Several  Causes. 

Titles  of  all  the  causes  affecting  the 
proceeds  in  court. 

No  exception  being  taken  to  the 
clerk's  reports  in  either  of  the  above 
cases,  and  the  question  being  agitated 
which,  if  any,  of  the  parties  is  entitled 
to  priority  of  payment,  and  also, 
whether  costs  are  to  have  precedence 
in  satisfaction,  where  the  debts  are 
only  entitled  to  pro  rata  payment,  and 
the  court  having  been  moved  to  de- 
cree a  distribution  of  the  proceeds  of 
the  brig  Triumph,  her  tackle,  etc.,  now 
in  the  registry,  and  advocates  for  the 
respective  nartiet  having  been  heard, 
and  due  deliberation  Jiad  in  the  prem- 
ises, it  is  ordered  and  decreed,  that  the 
demand  of  Elisha  B.  Baker,  for  services 
rendered  as  pilot,  together  with  his 
taxed  costs,  be  first  paid  out  of  the 
fund  in  court;  that  then  the  amounts 
reported  due  the  several  libelants  in 
the  suits  on  which  the  vessel  was  ar- 
rested, be  paid  them  respectively,  to- 
gether with  their  taxed  costs,  according 
to  the  order  in  which  their  attachments 
were  served  on  the  vessel.  And  that  the 
several  petitioners  be  afterwards  paid 
rateably  out  of  the  surplus,  after  sat- 
isfaction of  the  other  suitors,  together 


with  their  costs  to  be  taxed.  Ben- 
edict's Adm.  577. 

G.  Decree  for  Wages  and  Short  Al- 
lowance for  a  Part  of  Voyage, 
and  Forfeiture  of  Residue. 

This  cause  having  been  re-argued 
upon  the  merits,  by  consent  of  the 
counsel  for  both  the  parties,  and  due 
deliberation  being  had  in  the  premises, 
it  is  now  ordered,  adjudged,  and  de- 
creed, that  the  libelant  recover  for  the 
eight  months'  service  on  board  the 
vessel,  up  to  his  payment,  in  Ham- 
burg, the  sum  of  eighty  dollars,  and 
for  short  allowance  during  that  period, 
tliirteen  33-lOilths  dollars  —  in  the 
whole,  ninety-three  33-lOOths  dollars, 
deducting  therefrom  his  advance  of 
twelve  dollars,  and  nine  dollars  paid 
him  as  per  receipt,  amounting  to  the 
sum  of  twenty-one  dollars,  and  that 
the  defendant  pay  to  the  libelant  the 
balance,  amounting  to  seventy-two  33- 
lOOths  dollars,  together  with  his  costs 
to  be  taxed.  And  that  the  libelant's 
wages  earned  on  the  circuitous  voyage 
from  Hamburgh  to  Buenos  Ayres,  be 
decreed  forfeited  for  desertion  at  the 
latter  place.     Benedict's  Adm.  578. 

H.  Final  Decree  of  Forfeiture  on  a 
Libel  of  Information. 

The  monition  issued  in  this  cause, 
having  been  heretofore  returned,  and 
the  usual  proclamation  having  been 
made,  and  the  default  of  all  persons 
being  duly  entered,  it  is  thereupon, 
on  motion  of  Ogden  Hoffman,  Esq.,  at- 
torney for  the  United  States,  ordered, 
sentenced,  and  decreed,  by  the  court 
now  here,  and  his  honor  the  district 
judge,  by  virtue  of  the  power  and 
authority  in  him  vested,  doth  hereby 
order,  sentence  and  decree,  that  the 
four  cases  of  broad  cloths,  mentioned 
in  the  libel  in  this  cause,  be,  and  the 
same  accordingly  are  condemned  as  for- 
feited to  the  United   States. 

And  upon  like  motion,  it  is  further 
ordered,  sentenced,  and  decreed,  that 
the  clerk  of  this  court  issue  a  decree 
of  venditioni  exponas  to  the  marshal 
of  the  district,  returnable  upon  the 
day   of  next.      And 


that  upon  the  return  thereof,  the  clerk 
distribute  the  proceeds  according  to 
law.     Benedict's  Adm.  575. 

I.     Decree  on  Special  Motion  Dismiss- 
ing   Libel    When    Process    Had 
Improvidently  Issued. 
Mr.   Burr,   proctor  for  the  claimants, 
reads    and    files    affidavit   of   notice    ot 
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motion  and  affidavit  of  service,  and 
moves  that  the  vessel  be  discharged 
from-  custody. 

Mr.  Zabriskie,  proctor  for  the  libel- 
ant, reads  and  files  two  affidavits  and 
argues  in  opposition  to  the  motion. 

Ordered  that  the  libel  be  dismissed 
and  the  vessel  discharged  from  cus- 
tody of  the  marshal  forthwith.  Ben- 
edict's Adm.   578. 

J.  Decree  Overruling  Exceptions  to 
an  Answer. 

This  cause  coming  on  to  be  heard 
on  exceptions  filed  by  the  libelant  to 
the  answer  of  the  respondent,  and  hav- 
ing been  argued  by  the  advocates  for 
the  respective  parties,  and  due  delib- 
eration having  been  had  in  the  prem- 
ises, it  is  now  ordered  an-d  decreed  by 
the  court,  that  the  exceptions  of  the 
libelant  to  the  answer  of  the  respond- 
ent be  disallowed  and  overruled,  with 
costs  to  be  taxed.  Benedict's  Adm. 
576. 

K.  Decree  for  Libelant  on  Hearing 
With  lleference  To  Compute. 

This  cause  having  been  heard  on  the 
pleadings  and  proofs,  and  due  delibera- 
tion being  had,  it  is  ordered,  adjudged 
and  decreed,  that  the  libelant  recover 
the  amount  of  his  wages  (or  freight, 
or  materials,  etc.)  in  this  cause;  and 
it  is  further  ordered,  that  it  be  re- 
ferred to  a  commissioner  to  ascertain 
and  compute  the  amount  due  to  the 
libelant  in  the  premises,  and  that  he 
ijeport  the  same  to  this  court,  with  all 
convenient  speed.  Benedict's  Adm.  574. 

L,  Decree,  Order  of  Condemnation  hy 
Default  and  Reference  to  Com- 
missioner. 

The  marshal  having  returned,  on  the 
monition  issued  in  the  above  entitled 
cause,  that  he  had  attaclicd  the  said 
vessel,  her  tackle,  apparel  and  furni- 
ture, and  had  given  due  notice  to  all 
persons  claiming  the  same,  that  the 
court  would,  on  this  day,  proceed  to 
the  trial  and  condemnation  of  the  said 
vessel,  her  tackle,  etc.,  should  no  claim 
be  interposed  for  the  same;  whereujion, 

on  motion  of ,  esquire,  proctor 

for  the  libelants,  proclamation  was 
made  for  all  persons  interested  in  the 
said  vessel,  her  tackle,  etc.,  to  appear 
and  interpose  their  claims;  and  no  per- 
son appearing  on  like  motion  it  was 
further  ordered,  that  the  defaults  of 
all  persons  be  and  the  same  are  accord- 
ingly hereby  entered,  and  that  the  said 


ap- 


vessel,    her   tackle,   etc.,   be   condemned 
to  pay  the  demands  of  the  libelant. 

And  it  is  further  ordered,  that  it  be 
referred  to  a  commissioner  of  this  court 
to  ascertain  and  compute  the  amount 
due  the  libelant,  for  freight  (or  other 
cause)  and  to  report  the  same  to  this 
court,  with  all  convenient  speed.  Ben- 
edict's Adm.    574. 

Note. — The      decree      frequently 
points   the   commissioner  by  name. 

M.  Decree,  Order  on  Default,  With 
Reference  on  Amount  of  Dam- 
age. 

This  cause  having  been  heard  on 
the  pleadings  and  proofs,  and  due  de- 
liberation being  had,  it  is  ordered,  ad- 
judged and  decreed,  that  the  libelant 
recover  his  damages  for  the  assault  and 
battery  (or  collision,  or  other  cause), 
mentioned  in  the  libel,  and  that  it  be 
referred  to  a  commissioner  to  take  the 
testimony  of  the  amount  of  such  dam- 
ages, and  to  report  the  same  to  this 
court  with  all  convenient  speed.  Ben- 
edict's Adm.  574. 

N.  Decree  on  the  Merits  With  Eefcr- 
ence  to  Commissioner. 

This  cause  having  been  heard  on  the 
pleadings  in  the  cause,  and  having  been 
argued  by  the  advocates  of  the  respec- 
tive parties,  and  due  deliberation  be- 
ing had,  it  is  now  ordered,  adjudged 
and  decreed,  that  the  libelant  recover 
against  the  defendant  the  amount  due 
by  the  charter  party  (or  bill  of  lad- 
ing— or  bottomry — or  respondentia  bond 
— or  for  the  materials — or  for  the  sup- 
plies mentioned  in  the  pleadings),  and 
that  it  be  referred  to  a  commissioner 
to  ascertain  the  amount  so  due,  after 
making  all  proper  allowances,  and  that 
he  report  the  same  to  the  court,  with 
all  convenient  speed.  Benedict's  Adm. 
575. 

Note. — It  is  usual  to  state  also  that 
the  time  for  filing  exceptions  has  ex- 
pired, .and  that  none  were  filed,  or 
otherwise  make  a  recital  in  conformity 
with  the  facts. 

XVI.     Commissioner's   Report. 

A.     Beport. 

District  Court  of  the  United  States 
for  the  southern  district  of  New  York. 
William  Robinson  v.  The  Barque  Rich- 
ard Alsop,  hor  tackle,  etc.  Commis- 
sioner's  report. 

]n  pursuance  of  a  decretal  order  made 
in  this  cause,  on  the  first  day  of  Sep- 
tember, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-nine, 
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by  which,  anioiig  othor  tliiiij:;s.  it  was 
rofornnl  to  one  of  the  coiiiiiiissioners 
of  tliis  court,  to  ascertain  and  compute 
the  amount  due  to  the  libelant,  for 
materials  and  repairs,  and  to  report 
thereon  to  this  court  with  all  con- 
venient   speed. 

I,  John  W.  Nelson,  United  States 
commissioner,  do  report  that  I  have 
been  attended  by  the  proctor  for  the 
libelant  and  the  proctor  for  the  claim- 
ant, and  have  taken  and  examined  the 
testimony  otVered  by  the  proctors  re- 
spectively, and  do  find  that  there  is 
due  to  the  libelant,  for  the  materials 
and  repairs  mentioned  in  the  libel,  the 
sum  of  one  hundred  and  eighty-eight 
dollars   and   ten    cents. 

Dated  the  20th  day  of  September, 
A,   D.   1S49. 

All    which    respectfully    submitted, 
John    W.    Nelson,    U.    S.    commissioner. 
A.   B.,   proctor   for   libelant. 
Benedict's   Adm.   297. 

B.  Exceptions  to  Eeport  of  Commis- 
sioner. 

Exceptions  on  the  part  of  the  libel- 
ant, to  the  report  of  John  W.  Nelson, 
esquire,  a  United  States  commissioner 
in   this   cause,   dated   September,    18-19: 

First  Exception.  That  the  said  com- 
missioner did  not  allow  to  the  defend- 
ant fifty  dollars  and  twenty-four  cents, 
paid   by   him   to   the   libelant. 

Second  Exception.  That  the  said 
commissioner  allowed  to  the  libelant 
seventy-seven  dollars,  for  said  repairs, 
beyond  the  contract  price  for  the 
same. 

Third  Exception.  That  the  said 
commissioner  has  reported  a  balance 
of  $188.70,  due  to  the  libelant,  instead 
of  a  balance  of  $C0,  as  shown  by  the 
proofs. 

A.   B.,    proctor   for   libelant. 

Benedict's  Adm.   298. 

C  Order  of  Confirmation  of  Beport 
of  Commissioner,  and  Final  De- 
cree, JFith  Judgment  Against 
the  Bail. 

On  reading  and  filing  the  report  of 
George  W.  Morton,  United  States  com- 
missioner, to  whom  the  above  matter 
was  referred,  by  which  there  is  re- 
ported due  the  libelant  for  the  wages 
(or  freights,  or  other  causes),  de- 
manded in  the  libel,  the  sum  of 

dollars.  On  motion  of ,  proc- 
tor for  the  libelant,  it  is  ordered  that 
the    report   be   in   all   things   confirmed, 


aiul  that  tlie  defendant  pay  to  the 
libelant  in  tiiis  action  the  amount  so 
ri'ported  due  to  him,  together  with  his 
costs  to  be  taxed. 

And  on  like  motion,  it  is  further  or- 
dered, that  a  summary  judgment  be  and 
the  same  is  hereby  enterecl  against  the 
said  A.  B.,  the  principal,  and  C.  D., 
the  surety,  for  the  sum  of dol- 
lars, the  amount  of  the  bond  and  stip- 
ulation given  to  the  marshal,  on  the 
arrest  of  the  defendant;  and  that  the 
libelant  have  execution  thereon  to  sat- 
isfy this  decree.     Benedict's  Adm.  575. 

XVII.     Venditioni  Exponas. 

A.     On    Interlocutory    Order. 

Southern  district  of  New  York,  ss: 
The  president  of  the  United  States  of 
America,  to  the  marshal  of  the  south- 
ern district  of  New  York,  greeting: 

Whereas,  a  libel  was  filed  in  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  New  York,  on  the 
sixteenth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-nine,  by  I'eter  Har- 
mony and  Eliphalet  Kingsbury,  against 
the  ship  Waterloo,  her  tackle,  apparel, 
furniture  and  cargo,  and  praying  that 
the  same  may  be  condemned  and  sold 
to  answer  the  prayer  of  the  said  libel- 
ants. And  whereas  the  said  ship  and 
cargo  have  been  attached  by  the  process 
issued  out  of  the  said  district  court, 
in  pursuance  of  the  said  libel,  and 
are  now  in  custody  by  virtue  thereof; 
and  such  proceedings  have  been  there- 
upon had,  that  by  the  interlocutory 
sentence  and  decree  of  the  said  court, 
in  this  cause  made  and  pronounced,  on 
the  seventh  day  of  November,  one 
thousand  eight  hundred  and  twenty- 
nine,  the  said  ship,  her  tackle,  apparel, 
and  furniture  and  cargo,  were  ordered 
to  be  sold  by  you,  the  said  marshal, 
after  giving  six  days'  notice  of  such 
sale,  according  to  law.  Therefore  you, 
the  said  marshal,  are  hereby  com- 
manded to  cause  the  said  ship  Water- 
loo, her  tackle,  apparel,  and  furniture 
and  cargo,  so  ordered  to  be  sold,  to  be 
sold  in  manner  and  form,  upon  the 
notice,  and  at  the  time  and  place  by 
law  required,  and  that  you  have  the 
moneys  arising  from  such  sale  in  said 
court,  at  the  city  of  New  York,  on  the 
third  Tuesday  of  November  next,  and 
that  you  then  pay  the  same  to  the 
clerk  of  the  court;  and  have  you  also 
then  and  there  this  writ. 
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Witness,  the  honorable  Samuel  E. 
Betts,  judge  of  the  said  court,  at  the 
city  of  New  York,  in  the  southern  dis- 
trict of  New  York,  this  seventh  day 
of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty- 
nine,  and  of  our  independence,  the  fif- 
ty-third. 

Fred  J.  Betts,  clerk. 
Benedict's  Adm.  439. 

B.     Venditioni  Exponas  on  Final  De- 
cree. 

Southern  District  of  New  York,  ss. 
The  president  of  the  United  States  of 
America  to  the  marshal  of  the  southern 
district   of  New  York,   greeting: 

Whereas,  a  libel  of  information  was 
filed  in  the  district  court  of  the  United 
States  for  the  southern  district  of  New 
York,  on  the  first  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-nine,  against  the  ship 
Rover,  her  tackle,  apparel,  and  furni- 
ture; praying  that  the  same  may  be 
condemned  and  sold,  for  the  causes  al- 
leged in  the  said  libel  of  information. 
And  whereas  the  said  ship  has  been 
attached  by  the  process  issued  out  of 
the  said  district  court,  in  pursuance  of 
the  paid  libel  of  information,  and  is 
now  in  custody  by  virtue  thereof;  and 
such  proceedings  have  been  thereupon 
had,  that  by  the  final  sentence  and  de- 
cree of  the  said  court,  in  this  cause 
made  and  pronounced,  on  the  first 
Tuesday  of  June,  one  thousand  eight 
hundred  and  forty-nine,  the  said  ship, 
her  tackle,  apparel,  and  furniture  are 
condemned  and  ordered  to  be  sold  by 
you,  the  said  marshal,  after  giving  six 
days'  notice  of  such  sale,  according  to 
law.  Therefore,  you,  the  said  marshal, 
are  hereby  commanded  to  cause  the  said 
ship,  her  tackle,  etc.,  so  condemned  and 
ordered  to  be  sold,  to  be  sold  in  man- 
ner and  form,  upon  the  notice  and  at 
the  time  and  place  by  law  required. 
And  tliat  you  have  the  moneys  arising 
from  such  sale,  in  said  court,  at  the 
city  hall  in  the  city  of  New  York,  on 
the  first  Tuesday  of  July,  one  thousand 
eight  hundred  and  forty-nine,  and  that 
you  then  pay  the  same  to  the  clerk  of 
the  court,  and  have  you  also  then  and 
there    this   writ. 

Witness,  the  honorable  Samuel  R. 
Betts,  judge  of  tlie  said  court,  at  the 
city  of  New  York,  in  the  southern 
district  of  New  York,  this  twenty- 
fourth  day  of  June,  in  the  year  of  our 
Lord   one  thousand  eight  hundred  and 


forty-nine,  and  of  our  independence  the 
seventy-third. 

Jas.   W.   Metcalf,   clerk. 
C.  L.  Benedict,  proctor. 
Benedict's    Adm.    306. 

C.     The  Beturn  of  the  Marshal  to  Ven- 
ditioni Exponas. 

In  obedience  to  the  above  precept, 
I  have  sold  the  ship  Waterloo,  her 
tackle,  apparel,  and  furniture  and 
cargo,  and  such  sale  amounts  to  thirty- 
nine  thousand  two  hundred  and  sixty- 
two  dollars  and  ninety  cents,  which 
sum  I  have  paid  to  the  clerk  of  thi3 
court  as  I  am  above  commanded. 

Dated  this  22d  day  of  February,  1830. 
Thomas  Morris,  U.  S.  marshal. 
Benedict's  Adm.  440. 

XVIII.     A  Fieri  Facias  Against  Goods, 
Chattels  and  Lands. 

The  president  of  the  United  States 
of  America  to  the  marshal  of  the  south- 
ern  district   of   New  York,   greeting: 

Whereas,  a  libel  was  filed  in  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  New  York,  on  the 
eighteenth  day  of  October,  eighteen 
hundred  and  forty-one,  by  Thomas  Da- 
vis, James  Williams,  James  Collins,  and 
Charles  E.  Trescott,  against  Francis 
Hathaway  and  Edward  Faucon.  And 
such  proceedings  were  thereupon  had 
that  by  the  judgment  and  decree  of 
the  said  court  in  the  said  cause  en- 
tered, on  the  fifth  day  of  October,  one 
thousand  eight  hundred  and  forty- 
three,  the  said  Francis  Hathaway  and 
Edward  Faucon  were  required  to  pay 
to  the  libelant,  James  Williams,  the 
sum  of  ninety-six  dollars  and  eighty 
cents,  and  to  the  libelant  Thomas  Davis, 
fifty-nine  dollars  and  twenty  cents,  be- 
sidefj  their  costs  in  this  suit,  to  be 
taxed,  and  execution  was  ordered  there- 
for. And  whereas  the  said  costs  have 
been  taxed  at as  by  the  rec- 
ords and  files  of  said  court  fully  ap- 
pear. Now,  therefore,  we  command  you, 
that  of  the  goods  and  chattels  of  the 
said  Francis  Hathaway  and  Edward 
Faucon  in  your  district,  and  in  de- 
fault of  goods  and  chattels  of  them, 
then  of  the  lands  and  tejiements  in  your 
district  of  which  tliey  were  seised  on 
the  day  you  shall  receive  this  writ, 
you  cause  to  be  made  the  sum  of 
dollars,  and  further,  that  you 


have  those  moneys  in  said  court  at  the 
city  hall  in  tl:e  city  of  New  York,  on 
the  third  Tuesday  of  June,  instant,  to 
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render   to   the   libolants   in   satisfaction 
of  said  ik'croe. 

Witness  the  lionorable  Samuel  R. 
Betts.  judge  of  the  said  court,  the  first 
Tuesday  of  June,  1845. 

,    clerk. 

,  proctors. 

Benedict 's  Adni.  f)01. 

XIX.     Appeal  From  District  Court. 

A.     Noiice      of     Appeal      to      Circuit 
Court   of  Aj>prals. 

United  States  District  Court,  

district   of  . 

(Title  of  cause.) 

Please  take  notice  that  the  libelant 
(respondent)  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
second  circuit,  to  be  holden  in  and  for 

said   circuit,   at    the    city   of  , 

from    the    decree    made     and     entered 

herein  on  the •  day  of , 

19 . 

Dated,   etc. 

Yours,  etc.. 


Proctor  for 


To 


and 


proctor      for 


clerk. 

See  Rule  1,  C.  C.  A.,  2d  Circuit. 

Appeal  to  Supreme'  Court. 

The     Steamboat     New     Jersey,     her 

tackle,    apparel,    etc.       Isaac     Newton, 

claimant  and  appellant  v.  John  H.  Steb- 

bins,  respondent.     To  the  honorable  the 

supreme   court  of  the  United  States: 
The    appeal    of    Isaac     Newton,     the 

above    named    claimant    and    appellant, 

respectfully  showeth  that  on  the  four- 
teenth   day    of    November,     1845,     the 

above    named    John    H.    Stebbins    filed 

his    bill    in    the    district    court    of    the 

United  States,  for  the  southern  district 

of   New   York,    against   the    Steamboat 

New   Jersey,    her   tackle,    apparel,    etc., 

in  a  cause  civil  and  maritime,  for  the 

recovery    of    damages    alleged    to    have 

been  sustained  by  him  to  the  sloop  Ham- 
let and  her  cargo,  by  collision  with  the 

said  Steamboat  New  Jersey,  on  the  Hud- 
son river,  in  the  state  of  New  York, 
and  that  the  said  Steamboat  New  Jer- 
sey was  arrested  upon  process  issued 
upon  said  libel,  and  was  discharged  on 
your  petitioner's  filing  his  claim  and 
entering  into  stipulations,  and  your  pe- 
titioner t"hereupon  filed  his  answer  to 
said  libel,  and  the  said  libelant  replied 
thereto,  and  such  proceedings  were  had 
in  the  said  cause  that,  on  the  four- 
teenth   day    of    October,    184G,    a    final '  eight  hundred  and  forty-seven. 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


decree  was  made  and  i>ronounccd  there- 
in by  the  said  district  court,  wherein 
it  was  ill  substance  adjudged  that  the 
said  lilielant  recover  against  the  Steam- 
boat New  Jersey,  her  tackle,  etc.,  the 
sum  of  two  thousand  four  hundred  and 
three  dollars  and  seventy-five  cents,  to- 
gether with  costs. 

Wherefore,  this  appellant  appeals 
from  the  whole  of  said  decree  of  said 
(district  court)  to  the  supreme  court 
of  the  United  States  (to  the  circuit 
court  of  appeals  of  the  ju- 
dicial circuit),  and  respectfully  prays 
that  the  said  decree  of  the  said 
(district  court),  and  the  libel,  answer, 
pleadings,  depositions,  evidence  and 
proceedings,  in  the  said  cause  may  be 
sent  to  the  supreme  court  of  the  United 
States  without  delay,  and  that  the  said 
supreme  court  will  proceed*  to  hear  the 
said  cause  anew,  and  that  the  said  de- 
cree of  the  (district  court),  and  every 
part  thereof,  may  be  reversed,  and  a 
decree  made  dismissing  said  libel,  with 
costs,  or  such  other  decree  as  to  the 
said  supreme  court  shall  seem  just. 
I.  Newton. 
Dated,  New  York,  Nov.  30,  1847. 
C.  Vansantvoord,  proctor  for  appellant. 
H.  S.  Dodge,  advocate. 
Benedict's   Adm.   598. 

Note. — Appeals  in  admiralty  cases  are 
now  taken  from  the  district  court  "to 
the  circuit  court  of  appeals,  except  in 
prize  cases,  which  are  taken  to  the 
supreme  court. 
B.  Bond  on  Appeal. 
District  court  of  the  U.  S.  of  Amer- 
ica. Southern  district  of  New  York, 
in  the  second  circuit.  The  Steamboat 
New  Jersey,  her  tackle,  etc.,  Isaac  New- 
ton, claimant  and  appellant  r.  John  11. 
Stebbins,  libelant  and  appellee. 

Know  all  men  by  these  presents,  that 
we,  Isaac  Newton  and  Daniel  Drew, 
of  the  city  of  New  York,  and  Elijah 
Peck,  of  Flushing,  in  the  county  of 
Queens,  are  held  and  firmly  bound, 
unto  the  above  named  John  H.  Steb- 
bins, in  the  sum  of  five  thousand  dol- 
lars, to  be  paid  to  the  said  appellee, 
for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves, 
and  each  of  us,  our  and  each  of  our 
heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals,  and 
dated  the  twentieth  day  of  November, 
in   the  year   of  our  Lord   one   thousand 


AD3IIRALTY 


45 


Whereas,  the  above  named  appellant 
has  prosecuted  an  appeal  to  the  supreme 
court  of  the  United  States,  at  the  city 
of  Washington,  in  the  district  of  Colum- 
bia, to  reverse  the  decree  rendered  in 
the  above  suit  by  the  district  court 
of  the  United  States,  for  the  southern 
district   of   New  York. 

Now,  therefore,  the  condition  of  this 
obligation    is    such,    that    if    the    above 
named    appellant    .shall    prosecute    his 
appeal   to   effect,   and   answer   all   dam- 
ages  and  costs   if  he   fail   to   make   his 
appeal  good,   then  this  obligation   shall 
be    void,    otherwise    the    same    shall    be 
and  remain  in  full  force  and  virtus. 
I.    Newton    (Seal), 
Daniel    Drew    (Seal), 
Elijah  Peck   (Seal). 

Sealed  and  delivered,  and  taken  and 
acknowledged,  this  20th  day  of  Novem- 
ber,  1847,   before   me. 
David  L.  Gardiner.  U.  S.  commissioner 

United  States  of  America,  southern 
district  of  New  York,  ss: 

Daniel  Drew  and  Elijah  Peck,  being 
duly  sworn,  depose  and  saj^,  and  each 
for'  himself  saith,  that  he  is  worth  the 
sum  of  five  thousand  dollars  over  and 
above  all  his  just  debts  and  liabilities. 
Daniel  Drew, 
Elijah  Peck. 

Sworn,  etc. 

I   approve   the   above   bond   and    the 
3ufficiency    of   the    sureties   thereto. 
Saml.  E.  Betts. 

Nov.   20,   1847. 
Benedict's    Adm.    599. 

See  note  to  I,  A. 

Condition  of  Bond  for  Costs  on  Appeal 
to   Circuit   Court   of   Appeals. 

Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above 
named  appellant  "shall  prosecute  his 
appeal  to  effect  and  pay  costs  which 
may  be  awarded  against  him  as  such 
appellant,  if  the  appeal  is  not  sus- 
tained," *  then  this  obligation  shall  l)e 
void,  otherwise  the  same  shall  be  and 
remain  in  full  force  and  virtue.  See 
Rule  2,  C.  C.  A.,  2d  Circuit. 

Condition  of  Bond  on  Appeal  to  Circuit 
Court  of  Appeal  To  Stay  Execu- 
tion. 
(To  *  above,  and  then  insert  as  fol- 
lows:)   and    shall    "abide   by    and   per- 
form   whatever    decree     may     be     ren- 
dered   by"    the    United    States    Circuit 
Court    nf    Appeals    for    the    second    cir- 
cuit "in  the  cause  or  on   tlic   mandate 


of"  said  "court  by  the  court  below." 
See  Rule  2,  C.  C.  A.,  2d  Circuit. 
Notice  of  Filing  Bond  on  Appeal. 

Please  take  notice  that  a  bond  on  the 
appeal  herein  for  costs  (and  staying 
the  execution  of  the  decree  herein)   in 

the  penal  sum  of  has  been  on 

the  day  of  ,   19 , 

filed   in   the   office   of   the   clerk   of   the 
United    States    District    Court    for    the 

district  of  ,  and  that 

residing     at     ,     and 

residing     at     »re 

sureties   thereon. 

Dated,  etc. 

Yours,   etc.. 


To 


Proctor   for  appellant. 
,  proctor  for   ap« 


pellee. 

See  Rule  2,  C.  C.  A.,  2d  Circuit. 

C.  Citation  on  Appeal. 

By  the  honorable  Samuel  R.  Betts, 
one  of  the  judges  of  the  district  court 
of  the  United  States,  for  the  southern 
district  of  New  York,  in  the  second 
circuit,  to  John  H.  Stebbins: 

Whereas,  Isaac  Newton,  claimant,  of 
the  Steamboat  New  Jersey,  her  tackle, 
etc.,  has  lately  appealed  to  the  supreme 
court  of  the  United  States,  for  tire 
southern  district  of  New  York,  in  the 
second  circuit,  made  in  favor  of  you, 
the  said  John  H.  Stebbins,  against  the 
said  Steamboat  New  Jersey,  her  tackle, 
etc.,  and  has  filed  the  security  required 
by  law;  you  are,  therefore,  hereby  cited 
to  appear  before  the  said  supreme 
court,  at  the  city  of  Washington,  on 
the  22nd  day  of  December  next,  to  do 
and  receive  what  may  appertain  to 
justice  to  be  done  in  the  premises. 

Given  under  my  hand,  at  the  city 
of  New  York,  in  the  southern  district 
of  New  York,  in  the  second  circuit,  the 
22nd  day  of  November,  in  the  year  of 
our  Lord  1847,  and  of  the  independence 
of  the  United  States  the  seventy-sec- 
ond. 

Saml.   R.  Betts. 
Benedict's  Adm.,  600. 

Sec  note  to  I,  A. 

D.  Affidavit   of    Service   of   Citation 

and  Appeal. 
Southern  District  of  New  York,  ss: 

Andrew  H.  Hitchcock  being  duly 
sworn,  saith  that  ho  served  on  the  ap- 
pellee, John  II.  Stebbins,  on  the  22nd 
daj'  of  November,  1847,  a  copy  of  the 
appeal  and  a  copy  of  the  citation,  filed 
in    this    cause    with    the    clerk    of    the 
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district  court,  in  and  for  the  southern 
district  of  Mew  York,  ou  said  tweuty- 
secoiul  day  of  November,  by  delivering 
said  copy  of  the  citation  to  the  said 
appellee  personally,  and  by  leaving 
said  copy  appeal  for  said  appellee  in 
the  clerk's  olhce  of  the  district  court 
aforesaid. 

A.  H.  Hitchcock. 
Sworn,  etc.     Benedict's  Adni.,  GOO. 

E.  Ectuni,    From    District    Court    to 

Supreme  Court. 

United  States  of  America,  Southern 
District   of   New  York,  ss.: 

I,  Alexander  Gardiner,  clerk  of  the 
district  court  of  the  United  States  of 
America,  for  the  southern  district  of 
New  York,  in  the  second  circuit,  do 
hereby  certify  that  the  writings  an- 
nexed to  this  certificate  are  true  copies 
of  their  respective  originals,  on  file  and 
remaining  of  record  in  my  office,  in 
the   cause    within    named. 

In  testimony  whereof  I  have  caused 
the  seal  of  the  said  court  to  be  here- 
unto affixed,  at  the  city  of  New  l^ork, 
in  the  southern  district  of  New  Y'ork, 
in  the  second  circuit,  this  fourth  day 
of  December,  in  the  3'ear  of  our  Lord 
one  thousand  eight  hundred  and  forty- 
eight,  and  of  the  independence  of  the 
said    United    States    the    seventy-third. 

Alex.   Gardiner. 
Benedict 's  Adm.  601. 

F.  Bond  to  the  Cleric  for  Costs. 
Supreme  Court   of  the  United  States 

of  America.  A.  B.,  claimant  of  the 
schooner  Sea  Flower,  her  tackle,  etc., 
appellant,  v.  C.  D.,  libelant  and  appel- 
lee.    Bond  for  Costs. 

Know  all  men  by  these  presents,  that 
we,  E.  F.  and  G.  11.,  are  held  and  firmly 
bound  unto  William  T.  Carroll,  Esq., 
clerk  of  the  supreme  court  of  the 
United  States,  in  the  sum  of  two  hun- 
dred dollars,  to  be  paid  to  the  said 
clerk,  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  our- 
selves, and  each  of  us,  our  and  each  of 
our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  the 

day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred 
and  . 

Whereas,  the  above  named  appellant 
has  prosecuted  an  appeal  from  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  New  York,  to  this 
court,   to   reverse   the   final   decree   ren- 


dered in  the  above  entitled  suit,  by  the 
district  court  of  the  United  States  for 
the  southern  district  of  New  York,  in 
the   second   circuit: 

Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  abovo 
named  appellant  shall  pay  to  said  clerk 
all  costs  which  he  may  be  entitled  to 
demand  of  said  appellant  in  this  cause, 
tlien  this  obligation  shall  be  void,  oth- 
erwise the  same  shall  be  and  remain 
in  full  force  and  virtue. 

E.  F. 
G.  H. 

Sealed  and  delivered,  and  taken  and 

acknowledged,    this day     of 

,    184 — ,    before     me,     Kichard 


E.   Stilwell,   U.   S.   Commissioner. 

United  States  of  America,  southern 
district  of  New  York,  ss: 

E.  F.  and  G.  H.,  the  within  obligors, 
being  duly  sworn,  depose  and  say  each 
for  himself,  that  he  is  worth  the  sum 
of  four  hundred  dollars  over  and  above 
all  his  just  debts  and  liabilities. 

Sworn,   etc.     Benedict's  Adm.   601. 

G.     Notice  of  Appearance. 

Supreme  court  of  the  United  States. 
Isaac  Newton,  claimant  of  the  Steam- 
boat New  Jersey,  appellant,  v.  John  H. 
Stebbins,  appellee. 

Sir:  You  will  please  to  enter  my 
appearance  for  the  appellee  in  this 
cause. 

December   3,   1S49. 

E.  C.  Benedict,  proctor  for  appellee. 
To  Wm.  T.  Carroll,  Esq.,  clerk. 
Benedict's  Adm.  333. 

H.  Decree  of  District  Court,  After 
Remittitur  From  Supreme 
Court. 

On  reading  and  filing  the  remittitur 
and  mandate  of  the  supreme  court,  and 

on  motion  of  Mr. ,  proctor  for 

the  libelant  (or  the  defendant,  or  the 
claimant):  It  is  ordered,  adjudged, 
and  decreed  (according  to  the  man- 
date), and  that  the  said  have 


execution    of    this    decree. 
Adm.  602. 


Benedict's 


ADULTERATION. 

I.  Indictment  for  Selling  Adulterated 

Milk,   K) 

II.  Indictment  for  Having  in  Posses- 

sion Adulterated  Milk,  47 

III.  Complaint     for     Keeping     Adul- 
terated Liquors,    17 

I.     Indictment  for  Selling  Adulter atOvl 
Milk    (a). 
Indictment     charging    that     the     dc- 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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fendant  on  March  6,  1869,  at  Boston, 
"with  force  and  arms  did  unlawfully 
offer  for  sale  and  sell  to  one  Oilman 
Currier,  for  the  sum  of  eighteen  cents, 
a  large  quantity,  that  is  to  say,  two 
quarts,  of  adulterated  milk,  that  is  to 
say,  a  certain  quantity,  to-wit,  two 
quarts  of  milk,  to  which  a  certain 
quantity,  to-wit,  one  pint,  of  water 
had  been  added."  Com.  v.  Smith,  103 
Mass.  444. 
Indictment   (b). 

"Did  unlawfully  keep,  offer  for 
sale  and  sell  to  one  Bridget 
Donegan,  for  the  sum  of  forty 
cents,  a  large  quantity,  that  is  to  say, 
eight  quarts,  of  adulterated  milk,  to 
which  a  large  quantity,  that  is  to  say, 
four  quarts,  of  water  had  been  added; 
he  the  said  Farren  well  knowing  said 
milk  so  sold  to  be  adulterated,  and  well 
knowing  that  said  large  quantity  of 
water  had  been  added  to  said  milk." 
Com.  V.  Farren,  9  Allen  (Mass.)  489. 
Indictment    (c). 

"Did  unlawfully  keep,  offer  for 
sale  and  sell  to  one  Patrick 
Keenan  ,  for  the  sum  of  forty 
cents,  a  large  quantity,  that  is  to  say, 
eight  quarts  of  adulterated  milk,  to 
which  a  large  quantity,  that  is  to  say, 
six  quarts  of  water  had  been  added; 
he  the  said  Nichols  well  knowing  said 
milk  so  sold  to  be  adulterated,  and  well 
knowing  that  said  large  quantity  of 
water  had  been  added  to  said  milk." 
Com^.  V.  Nichols,  10  Allen  (Mass.)  199. 
Complaint   {d). 

"Did  sell  and  deliver  to  one 
William  J.  Wilson  one  pint  of 
milk,  and  received  in  payment 
therefor  the  sum  of  three  cents,  and 
that  the  said  pint  of  milk  so  sold  as 
aforesaid  was  adulterated  with  water, 
the  said  Flannelly  then  and  tliere  hav- 
ing reason  to  believe  tlie  said  milk  to 
be  so  adulterated;  against  the  peace 
of  said  common  wealth,  and  tlie  form 
of  the  statute  in  such  case  made  and 
provided."  Com.  v.  Flannelly,  15  Gray 
(Mas.s.)    193. 

II.      Indictment    for    Having    in    Pos- 
session Adulterated  Milk. 

"Had  in  liis  custody  and  possession 
one  pint  of  adulterated  milk,  to  which 
milk  water  had  boon  added,  with  in- 
tent to  sell  the  same  in  said  Law- 
rence." Com.  V.  Luseomb,  130  Mass. 
42. 


III.  Complaint  for  Keeping  Adulterated 
Liquors. 

"That  on  the  7th  day  of  February, 
1870,  at  said  town  of  Stonington, 
Henry  C.  Stanton,  of  said  Ston- 
ington, did  keep  for  sale  intoxicat- 
ing liquors,  which  were  at  said  time 
adulterated  with  deleterious  ingredients, 
against  the  peace,  and  contrary  to  the 
form  of  the  statute  in  such  case  pro- 
vided. 

"And  said  grand  juror  further  com- 
plains that  the  said  Henry  C.  Stanton, 
on  the  7th  day  of  February,  1870,  at 
said  town  of  Stonington,  did  keep  other 
spirituous  liquor  for  sale,  to-wit,  a 
quantity  of  spirituous  liquor  made  and 
compounded  in  imitation  of  the  liquoi 
known  as  Port  wine,  and  which  was  at 
said  time  adulterated  with  poisonous 
ingredients,  against  the  peace,  and  con- 
trary to  the  form  of  the  statute  in 
in  such  case  made  and  provided." 
State  17.  Stanton,  37  Conn.  421. 


ADULTERY. 

I.  Indictment  for  Adultery,  47 

II.  Continuous  Acts,  48 

For  other  forms,  see  1  Standard 
Proc.   601-603,   607-609. 

CKOSS-EEFEEENCES : 
Divorce : 

Counterclaim   for  Divorce   for   Plain- 
tiff's Adultery; 
Answer,  Condonation   of  Adultery; 
Answer,   Denial   of  Adultery; 
Complaint  for  Divorce  on  Ground  of 
Adultery. 
Lewdness  : 

Indictment    for   Cohabiting   Together 

as  Man  and  Wife; 
Indictment   for   Lascivious   Cohabita- 
tion. 

I.     Indictment  for  Adultery. 

That  "on  the  first  day  of  August,  ia. 
fhe  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-tiiree,  at  the  city  of 
Racine,  aforesaid,"  the  defendant  "did 
commit  tlie  crime  of  adultery  with  ono 
Caroline  White,  the  wife  of  one  Orrin 
White,  by  then  and  tliere  having  car- 
nal knowledge  of  the  body  of  her,  the 
said  Caroline  Wliite,  he  the  said  James 
Ketchingman,  then  and  there  being  a 
married  man,  and  having  a  lawful 
wife  then  alive,  and  she,  the  said 
Caroline  White,  then  and  there  being 
a  married  woman,  and  f  lie  lawful  wife 
of    said    Orrin    White,    contrary    to    the 
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form   of  tho   statute,"  etc.     Kotcliinfi;- 
nian  r.  Stato,  6  Wis.  42(i. 

II.  Indictment  for  Adultery,  Continu- 
ous Act. 

"R.  Orillin  Golilon  and  Joniima 
Scott  did,  in  said  county  and 
stato  aforesaid,  on  or  about  the  15Ui 
of  February,  ISfiS,  commit  adultery  by 
livin}X  together,  and  cohabiting,  or  hav- 
ing carnal  linowledge  of  each  other,  at 
divers  times,  at  and  before  the  time 
aforesaid,  in  said  state  and  county,  he, 
the  said  K.  Griflin  Golden,  at  tiie  time 
of  committing  the  adultery  with  the 
said  Jemima  Scott,  being  a  married 
man,  and  his  wife,  ,  then  liv- 
ing."    Golden    r.    State,    32    Tex.    737. 

Note. — For  correct  form  of  continu- 
endo  see  Indictments  V,  this  volume. 


ADVERSE  POSSESSION. 

I.    Answers,  48 

A.  Avoiding  Deed,  48 

B.  In   Ejectment   by  People,  48 

C.  Setting  Out  Adverse  Possession,  48 

I.     Answers. 

A.  Anstccr,        Adverse        Possession, 

Avoiding  Deed. 

I.  That  at  the  time  of  the  delivery 
of  the  deed  alleged  in  the  complaint 
(or,  the  deed  under  which  the  plaintitf 
claims)  the  lands  therein  described 
were  in  the  actual  possession  of  one 
M.  N.,  claiming  under  a  title  adverse 
to  that  of  the  grantor  in  said  deed.  2 
Abb.  Forms  155. 

Note.  Ford  v.  Sampson,  8  Abb.  Pr. 
(N.   Y.)    332. 

B.  Statute    of    Limitations    Pleaded 

Against  Ejectment  by  the  Peo- 
ple. 

That  no  right  or  title  in  or  to  the 
said  lands  and  premises,  or  any  part 
thereof,  accrued  to  the  plaintiffs  within 
the  space  of  forty  years  next  before 
the  commencement  of  this  action;  and 
that  if  any  right  or  title  ever  accrued 
to  the  said  plaintiffs,  the  same  accrued 
more  than  forty  years  before  the  time 
of  the  commencement  of  this  action; 
and  that  neither  the  said  plaintiffs,  nor 
those  from  or  under  whom  they  claim, 
have  received  the  rents  and  profits  of 
the  said  lands  and  premises,  or  of  any 
part  thereof,  within  the  space  of  forty 
years  before  the  commencement  of  this 
action.  2  Abb.  Forms  156;  People  v. 
Arnold,  4  N.  Y.  508. 


C.     Answer  Sitting  Out  Adverse  Pos- 
session. 

I.  That  neither  plaintiff,  his  ances- 
tor, prodocossor  or  grantor,  was  seized 
or  possessed  of  the  premises  described 
in  the  complaint,  or  any  part  thereof 
(except,  etc.)  within  twenty  years  bC' 
fore  the  commencement  of  this  action 
but  that  defendant  (or,  said  M.  N. 
under  whom  defendant  holds  by  lease) 
his  ancestors,  predecessors  and  grant 
ors,  have  held  and  possessed  the  prem 
ises  (except,  etc.)  adversely  to  the  pre 
tended  title  of  the  plaintiff,  for  twenty 
years  last  past  before  the  commence 
ment  of  this  action  (and  before  the 
time  of  the  acts  alleged  in  the  com 
plaint),  under  a  claim  of  title  in  fee 
exclusive  of  any  other  right.  (If  it  be 
desired  to  allege  the  title  and  occupa 
tion,  which  is  not  usually  necessary. 
they  may  be  added  thus.) 

II.  That  said  M.  N.  entered  into 
possession  of  said  premises  under  claim 
of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  a  written  in- 
strument, to-wit,  a  deed  from  one  O. 
P.,  as  being  a  conveyance  of  the  prem- 
ises  in   question    (said  deed  being  duly 

recorded   in   the   office   of  the  ■ 

in  the  county  of  ,  in  book   (or 

volume) of    (deeds)    on   page 

,     on     the     day     of 

),      (or,    upon    the     decree     or 

judgment    of    a    competent     court,     to- 


wit,  of  the 


court  of  — 


duly  rendered   on   the 


day  of 

-^ ,    for    (here    state    briefly    the 

relief  respecting  the  land). 

III.  "That  there  has  been  a  continued 
occupation  and  possession  of  the  prem- 
ises included  in  such  instrument  (or, 
decree,  etc.)  under  such  claim,  for 
twenty  years  last  before  this  action, 
by  the  defendant  (or,  said  M.  N.),  and 
those  under  whom  he  claims  as  afore- 
said. 

(Or  where  only  a  part  has  been  oc- 
cupied): III.  That  there  has  b^en  a 
continued  occupation  and  possession  of 
a  part  of  said  premises  included  in  said 
instrument  (or,  decree,  or  judgment), 
under  such  claim,  for  twenty  years  last 
before  this  action;  which  part  so  oc- 
cupied is  described  as  follows  (descrip- 
tion) : 

IV.  That  during  all  said  time,  said 
occupied  premises  have  been  usually 
cultivated  or  improved  (or,  have  been 
protected  by  a  substantial  inclosure,  or, 
have  been  used  for  the  supply  of  fuel, 
and    of   fencing   timber,   or   either,   for 
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the  purposes  of  husbandry,  and  for  the 
ordinary  use  of  the  occupant,  or  either. 
2  Abb.  Forms  155. 

Note.  —  That  plaintiff's  possession 
was  adverse  must  be  alleged  as  above 
(par.  I).  "White  v.  Spencer,  14  N.  Y. 
2i7;  Clarke  v.  Hughes,  13  Barb.  (N.  Y.) 
147.  It  is  proper  to  set  out  place  of 
record  of  instrument  in  II. 
AFFIDAVITS.   —   See    Motions     and 

other  titles. 


AFFIDAVITS    OF    MERITS   AND 
DEFENSE. 

I.  Affidavit  of  Merits  by  Defendant, 

49 

II.  Affidavit  of  Merits  by  Counsel,  49 

For  other  forms,  see  1  Standard 
Proc.  676,  685. 

CROSS-REFERENCES: 
Bills  of  Particulars: 

Affidavit  To  Obtain  Order  for  a  Bill 
of   Particulars. 
Change  of  Venue: 

Affidavit   for  Change  of  Venue,  and 
Service    of   Demand. 
Continuances  : 

Affidavit  To  Move  for  Postponement 
on  Account  of  Absence  or  Sickness 
of  Witness. 
I.     Affidavit   of   Merits   by   Defendant 
(a). 

County,  ss.:  C.  D.,  the  defendant 
in  the  above  entitled  cause,  being  duly 
sworn,  deposes  and  says  that  he  has 
fully  and  fairly  stated  the  case  in  this 
cause  to  J.  D.,  esquire,  his  counsel  in 
said  cause,  who  resides  in  (the  said 
city  of  New  York);  and  that  he  has  a 
good  and  substantial  defense  upon  the 
merits  thereof,  as  he  is  advised  by  his 
said  counsel,  after  such  statement  made 
as  aforesaid,  and  verily  believes  to  be 
true.  C.    D. 

Sworn,  etc.     1  Burr.  App.   17,   §35. 
Affidavit    of   Merits    by   Defendant    (b). 

County,  ss.:  C.  D.,  the  above  named 
defendant,  being  duly  sworn,  says  that 
he  has  fully  and  fairly  stated  tlie  case 
in  this  cause  to  G.  IL,  of  the  (city  of 
Brooklyn),  in  said  county,  his  coun- 
sel therein,  and  that  he  has  a  good 
and  substantial  defense  upon  the  merits 
to  the  plaintiff's  demand  on  the  bill 
of  exchange  (or  promissory  note,  or 
other  written  instrument,  or  judgment, 
or  recognixanco,  or  other  record),  on 
which  this  action  is  brought,  as  lie  is 
advised  by  his  said  counsel,  and  verily 
believes  to  be  true.  I  Burr.  App.  17, 
§36. 


Affidavit   of   Merits    by   Defendant    (c). 
That    this    defendant    has    fully    and 

fairly  stated  the  case  to  ,  his 

counsel,  who  resides  at (speci- 
fying his  residence),  and  that  he  has  a 
good  and  sustantial  defense  on  the 
merits  to  the  action,  as  he  is  advised 
by  his  said  counsel,  after  such  state- 
ment, and  verily  believes.  2  Abb. 
Forms  692. 

II.    Affidavit     of     Merits,     Made     by 
Counsel. 

That  he  is  the  attorney  and  counsel 
of  the  above  named  defendant  Y.  Z. 
in  this  action,  and  that  from  a  state- 
ment of  the  case  in  this  action,  made 
to  deponent  by  defendant,  deponent 
verily  believes  that  defendant  has  a 
good  and  substantial  defense  upon  the 
merits  to  the  cause  of  action  set  forth 
in  the  complaint,  or  to  some  part  there- 
of. (Add  also  reason  why  the  affidavit 
is  not  made  by  the  defendant.)  2  Abb. 
Forms  692. 


AFFRAY. 

For    other    forms     see     1     Standard 
Proc.   725,   726,   730. 

Indictment  fort  an  Affray. 

Middlesex,  to-wit:  The  jurors  for 
our  lady  the  queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish 
of  B.,  in  the  county  of  M.,  laborer, 
and  J.  W.,  late  of  the  same,  carpenter, 
on  the  third'day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady 
Victoria,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, being  unlawfully  assembled  to- 
gether and  arrayed  in  a  warlike  man- 
ner, then  and  there  in  a  certain  public 
street  and  highway  there  situate,  un- 
lawfully, and  to  the  great  terror  and 
disturbance  of  divers  liege  subjects  of 
our  said  lady  the  queen,  then  and  there 
being  did  make  an  affray;  in  contempt 
of  our  said  lady  the  queen  and  her 
laws,  to  tlie  evil  example  of  all  others 
in  the  lake  case  offending,  and  against 
the  peace  of  our  lady  the  queen,  her 
crown  and  dignity.  Archb.  Crim.  PI. 
708. 
AGENT.— See  Principal  and  Agent. 


AGREED  CASE. 

I.  Statement  of  the  Case,  50 

II.  Veriflcation,  50 

III.  Judgment,  50 

For    other    forms,    see     1     STANDARD 
Proc.  754,  756,  759,  764. 
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CROSS-REFERENCE : 
Dismissal,  Discontinuance  and   Non- 
suit: 
Onlor  for  "nisiiiissal  on  Case  Agreed. 

I.     Statement  of  Case. 

(Entitle  as  if  in  an  action.)  Case 
agreed  upon  in  a  controversy  submitted 
without  action. 

A.    B.    claims    to    recover    of    Y.    Z. 

■ dollars    (or    ollierwise),    and 

Y.   Z.   resists   said   claim. 

The  following  are  the  facts  upon 
which  the  said  controversy  depends. 
(Here  state,  as  concisely  as  may  be, 
all  the  facts  important  either  as  the 
ground  of  the  claim  or  of  the  defense.) 

None  of  the  admissions  herein  con- 
tained are  in  any  wise  to  afl'ect  either 
party,  or  to  be  regarded  as  made,  ex- 
cept' for  the  purpose  of  this  submission 
of  this  controversy. 

The  questions  submitted  to  the  court 
upon  this  case  are  as  follows:  (Here 
state  accurately  all  questions  intended 
to  be  raised  on  the  facts  submitted, 
e.  g.,  thus) : 

I.  Was  the  notice  of  protest  which 

was    mailed    on    the day    of 

,   18 — ,  to   Y.   Z.,   sent  in  time 

to  charge  him  as  indorserf 

If  this  question  is  answered  in  the 
affirmative,  then  judgment  is  to  be 
rendered  against  the  said  Y.  Z.  for  the 
amount  claimed. 

If  this  question  is  answered  in  the 
negative,   then: 

II.  Did  the  promise  made  by  Y.  Z. 
to    A.    B.,    on     the day     of 


-,  18 — ,  that  he  would  pay  the 
note,  render  him  liable  to  pay  the 
same? 

If  this  question  is  answered  in  the 
affirmative,  then  judgment  is  to  be 
rendered  against  Y.  Z.  for  the  whole 
amount   claimed. 

If  answered  in  the  negative,  judg- 
ment is  to  be  rendered  in  favor  of 
A.  B.  for  his  costs. 

(Signature  of  both  parties.) 

(Date.)     2  Abb.  Forms  710. 

II.  Verification. 

A.  B.  and  Y.  Z.,  be-ng  duly  severally 
sworn,  say,  each  for  himself,  that  the 
controversy  mentioned  in  the  foregoing 
case  is  real,  and  the  proceedings  in 
good  faith  to  determine  the  rights  of 
the   parties.     2  Abb.   Forms  711. 

III.  Judgment. 

(Title  of  the  cause.)  (At  a  general 
term,  etc.) 

A    case    agreed    between    the    parties 


above    named,    without    action,    dated 

the day    of    ,    18 — , 

and  duly  verified,  having  been  sub- 
mitted to  this  court,  and  after  hearing 
M  N.,  for  the  said  A.  B.  and  O.  P., 
for  the  said  Y.  Z.,  and  due  delibera- 
tion  having  been   had  thereon: 

It  is  adjudged  (here  state  relief 
granted  as  in  other  judgments).  2 
Abb.   Forms   711. 


ALIENATING    AFFECTIONS. 

I.  Declaration,   50 

II.  Complaint,  51 

For  other  forms,  see  1  Standard 
Proc.  775,  777,  778. 

I.    Declaration. 

The  declaration  contained  four 
counts.  The  first  stated  that  on  the 
1st  of  January,  1741,  Mary  then  and 
until  the  24th  of  December,  1742,  be- 
ing the  wife  of  the  plaintiff  (but  since 
deceased)  unlawfully  and  without  his 
leave  and  against  his  consent  departed 
and  went  away  from  him,  etc.,  and 
lived  and  continued  absent  and  apart 
from  him  from  thence  until  and  upon 
the  8th  of  August,  1742,  and  during 
the  said  time  that  the  said  Mary  so 
lived  and  continued  absent  a  large  es- 
tate both  real  and  personal  to  the 
value  of  30,000?,  was  devised  to  her  by 
W.  Worth,  D.  D.,  her  late  father  for 
her  sole  and  separate  use  and  at  her 
sole  and  separate  disposal;  that  there- 
upon she  was  desirous  of  being  and 
intended  to  be  again  reconciled  to  the 
plaintiff  and  to  live  and  cohabit  with 
him,  whereby  he  would  have  had  and 
received  the  benefit  and  advantage  of 
the  said  real  and  personal  estate  (the 
plaintiff  being  willing  and  desirous  to 
be  reconciled,  etc.)  yet  the  defendant 
knowing  the  said  premises  and  having 
notice  of  the  said  Mary's  intention, 
Ijut  contriving  to  injure  the  plaintiff, 
and  to  prevent  Mary  the  wife  from 
being  reconciled  to  him,  etc.,  on  the  8th 
of  August,  1742,  unlawfully  and  un- 
justly persuaded,  procured  and  enticed 
the  said  Mary  to  continue  absent  and 
apart  from  the  plaintiff  and  to  secrete, 
hide  and  conceal  herself  from  the 
plaintiff,  by  means  of  which  persuasion, 
procuration  and  enticement  the  said 
Mary  from  the  said  8th  of  August, 
1742,  until  the  time  of  her  death  on 
the  24th  of  December,  1742,  continued 
absent  and  apart  and  secreted  herself, 
etc.;  whereby  the  plaintiff  during  all 
that   time  totally   lost  the  comfort  and 
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society  of  his  said  wife  and  her  aid 
and  assistance  in  his  domestic  affairs 
and  the  profit  and  advantage  that  he 
would  and  ought  to  have  had  of  and 
from  the  said  real  and  personal  estates, 
etc.,  and  was  put  to  great  charges  and 
expenses  in  endeavoring  to  find  out  and 
gain  access  to  his  said  wife  in  order 
to  persuade  and  procure  her  to  be 
reconciled   to   him. 

The  second  count  stated  that  on  the 
7th  of  August,  1742,  Dr.  Worth  died, 
on  whose  death  the  plaintiff's  wife  be- 
came seised  and  possessed  of  real  and 
personal  estates  to  the  value  of  30,000i 
to  her  sole  and  separate  use  and  at  her 
sole  and  separate  disposal,  yet  the  de- 
fendant maliciously  and  wickedly  in- 
tending to  injure  the  plaintiff,  and  to 
deprive  him  of  the  aid,  assistance  and 
comfort  of  his  wife,  and  to  raise,  fo- 
ment and  continue  discords  and  quar- 
rels between  the  plaintiff  and  his 
wife;  and  to  alienate  the  affections  of 
the  wife  from  the  plaintiff",  and  to 
deprive  the  plaintiff  from  having  or 
receiving  any  advantage  or  benefit  from 
the  said  estates,  etc.,  on  the  8th  of 
August,  1742,  unlawfully  and  unjustly 
persuaded,  procured  and  enticed  the 
said  wife  to  depart  and  absent  herself 
from  the  plaintiff  and  to  secrete  her- 
self from  him,  by  means  of  which  per- 
suasion, procuration  and  enticement  the 
said  Mary  on  the  said  8th  of  August, 
departed  and  absented  herself  from  the 
plaintiff  without  the  plaintiff's  con- 
sent and  continued  absent  until  her 
death,  etc.;  whereby  the  plaintiff,  etc. 
(as  in  the  first  count). 

The  third  count  stated  that  on  the 
8th  of  August,  1742,  the  plaintiff's 
wife  without  and  against  his  consent 
went  away  from  him,  and  went  to  the 
defendant,  yet  the  defendant,  well 
knowing  the  said  Mary  to  be  the  wife 
of  the  plaintiff,  received  her,  and  con- 
cealed her  from  the  plaintiff,  and  kept 
her  so  concealed  from  him  until  the 
time  of  her  death,  and  wholly'  refused 
to  deliver  her  to  the  plaintiff  or  to  dis- 
cover her  place  of  residence  (althougn 
on,  etc.,  at,  etc.,  he  was  requested,  etc.) 
but  unlawfully  entertained,  harbored, 
conconled  and  secreted  her  from  the 
plaintiff  from  the  8th  of  August,  1742. 
until  the  time  of  her  death;  whereb-y 
the  jilaintiff,  etc.  (as  before  only 
omitting  tliat  the  plaintiff  was  deprived 
of  tl)o  benefit  of  the  fortnnf,  etc.) 
Winsmnre  r.  Oreenbank,  Willes  578,  125 
Eng.  Eeprint  330. 


II.  Complaint  for  Enticing  Away 
Plaintiff's   Wife. 

I.  That  M.  B.  is,  and  at  the  times 
hereinafter  mentioned  was,  the  wife  of 
the   plaintiff. 

n.     That  in  the  month  of  , 

18 ,    while   the   plaintiff   was   living 

and    cohabiting    with     and     supporting 

her,  in ,  and  while   they  were 

living  together  happily  as  man  and 
wife,  the  defendant,  well  knowing  her 
to  be  the  wife  of  the  plaintiff,  an-d 
wrongfully  contriving  and  intending  to 
injure  the  plaintiff,  and  to  deprive  him 
of  her  comfort,  society,  and  aid  (while 
this  plaintiff  was  temporarily  absent), 
maliciously  enticed  her  away  from  the 
plaintiff's   and    her   then     residence    in 

,    to    a    separate    residence,    in 

and  has  ever  since  there   de- 


tained and  harbored  her,  against  the 
consent  of  the  plaintiff,  and  in  op- 
position to  his  utmost  peaceable  ef- 
forts to  obtain  her  from  the  defend- 
ant's custody,   control   and   influence. 

III.  That  by  reason  of  the  premises, 
the  plaintiff  has  been  and  still  is 
wrongfully  deprived  by  the  defendant 
of  the  comfort,  society,  and  aid  of  his 
said  wife,  and  has  been  put  to  great 
trouble  and  expense  in  endeavoring  to 
recover  her  from  the  defendant,  and 
has  suffered  great  distress  of  body  and 

mind,   to   his   damage dollars. 

1   Abb.  Forms  504. 


ALIENS. 

For  forms,  see  1  Standard  Proc.  803, 
811. 

CRO'SS-EEFEKENCE : 
Jurisdiction: 

Answer  by  a  Consul,  No  Jurisdiction 
of  Person. 


ALTERATION     OF     INSTRUMENTS. 

I.     Answers,  51 

A.  Alteration  of  Bill  or  Note,  51 

B.  By  Surety,  Alteration  of  Contract, 

52 
For    other    forms,    see     1     Standard 
Proc.  82S,  834,  835. 

I.     Answers. 

A.     Allrration  of  Bill  or  Note. 

That  after  the  making  (or  accept- 
ance) and  issue  of  said  note  (or  bill) 
and  before  this  action,  the  same  was 
materially  altered,  without  the  consent 
of  the  defendant,  by  adding  the  signa- 
ture of  M.  N.  as  a  ioint  maker  there- 
of   (or   by  cutting  off  tlie  signature   of 
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M.  N.,  who  was  a  joint  maker  thereof, 
or   by    adding   tlie    words   "payable   at 

, ''    or    otlierwiso,    as    the    ease 

may  be).     2  Abb.  Forms  70. 

B.     Answer  by  Surd}/,  Alleging  Alter- 
ation of  Contract. 

I.  That  the  defendant  gave  said 
bond  to  the  plaintiff  as  surety  for  one 
M.  N.,  to  secure  the  performance,  on 
the  part  of  said  M.  N.,  of  (here  state 
the  jirincipal  contract  briefly;  or,  if  in 
■writing,  it  may  be  annexed  and  re- 
ferred to  as  a  part  of  the  complaint). 

II.  That  thereafter,  and  without  the 
knowledge  or  consent  of  this  defend- 
ant, the  plaintiff  agreed  with  said  M. 
N.  (by  writing  under  seal,  here  state 
modification).     2  Abb.   Forms  56. 


AMENDMENTS  AND  JEOFAILS. 

L     Notice  of  Motion,  .52 

A.  For  Leave  To  Amend,  52 

B.  For  Leave  To  Amend  Declaration, 

52 

C.  For  Leave  To  Amend  Complaint, 

52 

D.  To    Make    Co-Plaintiffs    Defend- 

ants, 53 

E.  To  Add  Defendants,  53 

r.     To    Serve   Amended   Pleading,    53 
G.     To  Correct  Fictitious  Name,  53 

II.      Affidavit    To    Correct    Fictitious 
Name,   53 

ni.    Orders,  53 

A.  For  Leave  To  Amend,  53 

B.  I'o    Serve    Amended    Pleading,    53 
C     To  Amend  Formal  Error,  53 

D.  To  Correct  Fictitious  Name,  53 

E.  To  Conform  to  Proofs,  54 

rv.     Notice  of  Amended  Pleading,  54 

CROSS-REFERENCES: 
Admiralty: 

Supplemental  and  Amendatory  Libel. 

Equity    .Titrisdiction    and    Procedure: 

Affidavit    in    Support    of    Application 

To      Amend      Bill      Before      Filing 

Replication; 
Petition    for     Leave     To     Withdraw 

Replication  and  Amend  Bill; 
Petition    To    Amend    Bill   by   Adding 

Defendant; 
Petition    To   Amend     Bill     Requiring 

Further   Answer; 
Petition  To  Amend  Bill  Not  Requir- 
ing Further  Answer; 
Order   for   Leave    To   Withdraw    and 

Amend  Bill; 


Order  for  Leave  To  Amend  Bill  After 
rioa  to  I'art  Is  Allowed; 

Order    for    Leave     To     Amend     Bill 
After  General  Demurrer; 

Order    for   Leave    To   Amend    an   In- 
junction Bill. 
I,     Notice  of  Motion. 

A.  Notice    of    Motion    for   Leave    to 

Amend. 

(Title  of  cause.) 

Sir:  Please  to  take  notice  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  of  the  city  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  that  the  plaintiff  (or  "defend- 
ant") in  this  cause  have  leave  to 
amend  the  capias  ad  respondendum  (or 
other  writ,  naming  it),  issued  in  this 
cause  (or  "the  declaration  [or  other 
pleading]  filed  in  this  cause,  etc.," 
according  to  the  case,  and  specifying 
the  amendment  proposed),  on  such 
terms  as  the  said  court  may  direct. 
Dated  (March  17th,  1846). 
Yours,  etc., 
G.  H.,  attorney  for  defendant. 
To  E.  F.,  esquire,  attorney  for  plaintiff. 
Burr.  App.  216,  §437. 

B.  Notice   of   Motion   for   Leave   To 

Amend  Declaration. 
Sir:  Please  to  take  notice  that,  upon 
the  alRdavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  in  the  city  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  that  the  plaintiff  in  this  cause 
be  allowed  to  amend  the  declaration 
filed  therein,  by  adding  thereto  the 
common  counts  for  money  had  and  re- 
ceived, and  for  money  lent  and  ad- 
vanced, and  for  money  paid,  laid  out 
and  expended  (or  whatever  the  subject- 
matter  of  the  amendment  may  be). 
Dated,  etc. 

Yours,   etc., 
E.  F.,  Esq.,  Plffs.  Atty. 
To  G.  H.,  Defts.  Atty. 
Burr.  App.   208,   §407. 

C.  Notice   of   Motion    for  Leave    To 

Amend  Complaint. 
Please   take   notice   that   on   the   affi- 
davit  herewith   served,   and   on   all   the 
proceedings   in    this   action,   the   under- 
signed will  move  the  court,  at  a  special 

term    thereof   to   be    held   at , 

on  the  day  of  ,  18 — , 

at  o'clock  in  the noon,* 

for  leave  to  amend  his  complaint  here- 
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in,  by  the  insertion  of  the  following 
clause  in  place  of  the  fifth  paragraph 
thereof:  (or  otherwise  indicate  the  na- 
ture of  the  amendment  sought  to  be 
made),  or  for  such  other  or  further 
relief  as  may  be  just.  2  Abb.  Forms 
198. 

D.  Notice  of  Motion  To  Amend  Com- 

plaint    by     Stril-ing     Out     Co- 
Plaintifs    and    Making     Them 
Defendants. 
(As  in  preceding  form  to  the  *,  con- 
tinuing) :     that  the  plaintiffs  may  be  at 
liberty    to    amend    their    complaint    by 
striking  out  A.  B.  and  C.  D.  from  being 
plaintiffs,    and    making    them     defend- 
ants, without  costs  as  to  the  other  de- 
fendants;  and  for  such  other  relief   as 
may  be  just.     2  Abb.  Forms  199. 

E.  Notice  of  Motion  To  Amend  Com- 

plaint by  Adding  Defendant. 
(As  in  I,  C,  to  the  *,  continuing) : 
that  the  plaintiff  may  have  leave  to 
amend  his  summons  and  complaint  in 
this  action  by  adding  W.  X.  as  a  de- 
fendant therein,  with  apt  words  to 
charge  him;  and  for  such  other  relief 
as  may  be  just.     2  Abb.  Forms  200. 

F.  Notice   of   Motion   for   Leave   To 

Serve     Proposed     Original      or 

Amended  Pleading. 
Please  take  notice  that  upon  an 
affidavit  and  proposed  answer  (or 
amended  answer,  or  other  pleading), 
copies  of  which  are  herewith  served, 
and  upon  the  pleadings  served  in  this 
action,  the  undersigned  will  move  the 
court,  at  a  special  term  to  be  held  at 

,   in   the    city   of  ,   on 

the  — day  of  next,  at 

-noon. 


o'clock   in  the 


for  leave  to  serve  such  answer  (or 
amended  answer,  or  other  pleading)  in 
this  action,  or  for  such  other  and  fur- 
ther order  as  may  be  just.  2  Abb. 
Forms  107. 

G.     Notice   of   Motion    To   Amend   by 
Correcting   Fictitious  Name. 

(As  in  I,  C  to  the  *,  continuing): 
that  the  plaintiff  have  leave  to  sub- 
stitute  the    name    of   ,   as    the 

real  name  of  the  defendant  in  this 
action,  wherever  the  name  Richard 
Rop  occurs  in  the  papers  filed  in  thih 
action;  or  for  such  other  relief  as  may 
be  just.  2  Abb.  P^rms  200. 
II.  Affidavit  To  Obtain  Leave  To  Cor- 
rect Fictitious  Name. 

A.  B.,   being   duly   sworn,   says: 

T.  That  he  is  the  plaintiff  in  this 
action. 


n.  That  he  was  not  acquainted  with 
the  real  name  of  the  defendant  in  this 
action  until  after  the  commencement  of 
this  action,  and  (about  one  week  ago). 

III.     That  the  defendant's  real  name 

is ,  and  not  .     2  Abb. 

Forms   200. 

III.     Orders. 

A.  Order  for  Leave  To  Amend. 

On  reading  and  filing  an  afltidavit  of 
the  due  service  of  notice  of  motion  in 
this  cause,  and  on  motion  of  Mr.  J., 
of  counsel  for  the  plaintiff,  after  hear- 
ing counsel  in  opposition  (or  "no  one 
appearing  to  oppose"),  ordered  that 
the  plaintiff  have  leave  to  amend  the 
declaration  in  this  cause  by  (adding 
money  counts  thereto)  on  payment  of 
seven  dollars  costs,  and  that  the  de- 
fendant have  twenty  days  to  plead  to 
the  amended  declaration  (or  and  that 
the  defendant  have  leave  to  withdraw 
his  plea,  and  plead  de  novo,  etc.).  Burr 
App.   467,    §950. 

B.  Order    Giving    Leave     To     Serve 

Amended  Pleading. 

On  reading  and  filing  the  affidavit 
of  A.  B.  and  the  notice  of  this  motion 
(and  proof  of  due  service),  and  on  mo- 
tion of  Q.  R.  for  plaintiff,  after  hearing 
S.  T.  (or  no  one  appearing)  in  op- 
position: 

Ordered  that  the  plaintiff  have  leave 
to  *  serve  a  complaint  in  this  action, 
amended  as  he  may  be  advised  (or 
state  nature  of  amendment,  e.  g.,  thus: 
by  substituting  for  the  fifth  paragraph 
of  the  original  complaint  the  words 
),   within days  from 


the  date  of  this  order,  on  payment  of 
dollars  costs  to  the  defendant 


(and  that  defendant  have  leave  to  an- 
swer or  demur  thereto  within  the  usual 
time).     2  Abb.  Forms  198. 

C.  Order    Giving    Leave    To    Amend 

Formal  Error. 

(Commencement  as  in  III,  B,  to  *): 

amend    his    complaint,    on    file    in    this 

action,  by  inserting   (or  canceling)   the 

word   (designating  the  error)   after  the 

word ,    in    folio    •      ii 

Abb.  Forms  199. 

D.  Order  Granting  Leave  To  Correct 

Fictitious  Name. 
(Commencement  as  in  III,  B.) 

Ordered    tliat   the   name   of  • 

he    substituted    in     place     of     that     of 
-,  as   the   real   name  of   the  de- 


fondant  in  this  action.     2  Abb.  Forma 
200. 
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E.  Onler  After  Trial,  Granting  Leave 
To  Amend  Complaint  To  Con- 
form  To  Proofs. 

On  reading  and  filing  (designate  mo- 
tion papers),  and  on  motion  of  M.  M. 
for  the  plaintiff,  and  after  hearing  O. 
P.  for  the  defendant: 

Ordered  that  the  plaintiff  have  leave 
to  amend  his  complaint  so  as  to  con- 
form the  same  to  the  copy  served  on 
the  defendant's  attorney  (with  the  pro- 
posed case  in  this  cause  made  on  the 
part  of  the  plaintiff);  and  that  the 
complaint  so  amended  be  filed  (and  be 
included   in   the   case),   on   payment  by 

the  plaintiff  to  the  defendant  of — 

dollars,  co^ts  of  opposing  this  motion 
(and  on  filing  with  the  clerk  of  the 
countv  of  a  bond  in  the  pen- 
alty   "of    — •    dollars,    conditioned 

that  in  case  the  defendant  shall  finally 
recover  costs  against  the  plaintiff,  such 
costs,  so  far  as  they  have  already  ac- 
crued, shall  be  paid;  and  until  such 
bond  be  filed,  the  proceedings  on  the 
part  of  the  plaintiff  are  stayed.  2  Abb. 
Forms  201. 
IV.     Notice  of  Amended  Pleading. 

Please  take  notice  that  the  within 
is  a  copy  of  the  amended  complaint 
(or  answer,  or  reply)  in  this  action.  2 
Abb.  Forms   199. 


AMICABLE  ACTIONS. 

For  forms,  see  1  Standard  Proc.  933. 

ANIMALS. 

I.  Injuries  to  Persons,  .54 

A.  Declaration  for  Keeping  Dog  Ac- 

customed   To  Bite,  54 

B.  Complaint   for  Keeping   Mischiev- 

ous Dog,  55 

II.  Injuries  to  Other  Animals,  5-5 

A.  Declaration  for  Keeping  Dog  Ac- 

customed   To    Bite    Other    Ani- 
mals, 55 

B.  Complaint    for   Keeping   Dog   Ac- 

customed   To    Bite    Other    Ani- 
mals, 55 

III.  Injuring  or  Killing  Animals,  56 

A.  Dcrlaration   for  Shooting   Dog,  56 

B.  Complaint    for   Shooting    Dog,    56 

C.  Complaint   for  Chasing  Cattle,  56 

D.  Complaint  for  Immoderately  Driv- 

ing  Horse,  56 

IV.  Declaration  for  Agistment,  56 

V.  Declaration  on  Exchange  of  Horses, 

56 


VI.  Indictment,  Nuisance  for  Keeping 

Furious  Dog,   57 

VII.  Defenses,  57 

A.  Denial  of  Injury,  57 

B.  Denial  of  Ownership,  57 

C.  Denial  of  Scienter,  57 

D.  Pica,  Dog  Killed  Worrying  Sheep, 

57 

E.  Ansioer,     Dog     Killed     Worrying 

Sheep,  57 
CROSS-KEFERENCES : 

Malicious  Mischief: 

Indictment   for   Disfiguring  Horse  by 
Cutting  Off   Mane   and  Hair  From 
Tail; 
Indictment    for    Malicious    Mischief, 
Injuring  Stock. 
Replevin  : 

Answer,    Property    Distrained    Doing 

Damage; 
Plea  to  an  Avowry  of  Damage  Feas- 
ant, Escape  of  Cattle  by  Defective 
Fence; 
Plea   to    Avowry,    Damage     Feasant, 

Tender   Before   Impounding; 
Replication    to   Plea   to   Avowry,   De- 
nial of  Duty  To  Repair  Fences; 
Replication   to   Plea   to   Avowry,  De- 
nial of  Defect  of  Fences. 
Trespassing  Animals: 

Rejoinder,    That    Cattle    Escaped    by 

Defect  of  Fences; 
Plea  of  Escape   of  Cattle  by  Defect 

of  Fences; 
Replication  to  Plea  of  Distress,  Dam- 
age Feasant,  Defect  of  Fences; 
Replication    to    Plea    of     Escape     of 

Cattle  Through  Defective  Fence; 
Replication  to  Plea  of  Distress,  Dam- 
age     Feasant,       That       Defendant 
Turned  Cattle   Into   Locus   in   Quo. 
Use  and  Occupation: 
Complaint  for  Pasturing; 
Complaint    for    Driving    on    Different 
Journey    From    That    Agreed,    and 
for  Negligence. 
Warranty  : 

Declaration    for    False    Warranty    of 

Horse; 
Declaration  on  Warranty  of  Horse. 
Work  and  Labor: 

Complaint   for  Stabling  of  Horses. 
I.    Injuries  to  Persons. 

A.  Declaration  for  Keeping  Dog  Ac- 
customed To  Bite  Mankind. 
For  that  whereas  the  said  defendant, 
heretofore,  to-wit,  on,  etc.,  and  from 
thence,  for  a  long  space  of  time,  to-wit, 
until,  and  at  the  time  of  the  damage 
and  injury  to  the  said  plaintiff  as  here- 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


ANIMALS 


55 


inafter  mentioned,  to-wit,  at,  etc., 
wrongfully  and  injuriously  did  keep  a 
certain  dog,  he  the  said  defendant,  dur- 
ing all  that  time,  well  knowing  that 
the  said  dog  then  was  used  and  ac- 
customed* to  attack  and  bite  mankind 
(this  scienter  must  be  alleged  and 
proved),  to-wit,  at,  etc.,  aforesaid,  and 
which  said  dog  afterwards,  and  whilst 
the  said  defendant  so  kept  the  same 
as  aforesaid,  to-wit,  on,  etc.,  aforesaid, 
at,  etc.,  aforesaid,  did  attack  and  bite 
the  said  plaintiff,  and  did  then  and 
there  greatly  lacerate,  hurt,  and  wound 
one  of  the  legs  of  him  the  said  plaintiff; 
and  thereby  he,  the  said  plaintiff,  then 
and  there  became,  and  was  sick,  sore, 
lame,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  time, 
to-wit,  for  the  space  of  six  months 
thence  next  following,  during  all  which 
time  he,  the  said  plaintiff,  thereby  suf- 
fered and  underwent  great  pain,  and 
was  thereby  then  and  there  hindered 
and  prevented  from  performing  and 
transacting  his  lawful  affairs  and  busi- 
ness, by  him  during  that  time  to  be 
performed  and  transacted;  and  also,  by 
means  of  the  premises,  he,  the  said 
plaintiff,  was  thereby  then  and  there 
put  to  great  expense,  costs  and  charges, 
in  the  whole  amounting  to  a  large  sum 

of  money,  to-wit,  the  sum  of 

dollars,  in  and  about  endeavoring  to 
be  cured  of  the  said  wounds,  sickness, 
lameness,  and  disorder  so  occasioned  as 
aforesaid,  and  hath  been,  and  is,  by 
means  of  the  premises,  otherwise  great- 
ly injured  and  damnified,  to-wit,  at, 
etc.,  aforesaid.     To  the   damage  of  the 

said   plaintiff   of  dollars,   and 

therefore  he  brings  his  suit,  etc.  Burr. 
App.  308,  §577;  2  Chit.  PI.  597. 

B.  Complaint  for  Keeping  Mischiev- 
o\is  Dog  by  Which  Plaintiff  Was 
Bitten. 

I.  That  at  the  time  hereinafter  men- 
tioned, the  defendant  wrongfully  kept 
a  dog,  well  knowing  him  to  be  of  fero- 
cious and  mischievous  disposition,  and 
accustomed  to  attack  and  bite  man- 
kind. 

(II.  That  the  defendant,  while  he 
kept  his  dog  as  aforesaid,  wrongfully 
and  negligently  suffered  such  dog  to  go 
at  large,  without  being  properly  guarded 
or  confined.) 

Til.      That    on    the   day    of 

,    18 — ,   at  ,   thp    said    dog, 

while  in  the  keeping  .of  the  defendant, 
attacked    and    bit     the     plaintiff,     and 


wounded  him  in  the  leg,  whereby  this 
plaintiff'  became  lame,  and  so  remained 

for   weeks,    and   was    thereby 

occasioned  great  pain,  and  prevented 
from    going    on    with    his    business     aa 

,     and    was    obliged    to,    and 

actually  did  expend  dollars  in 

endeavoring    to    heal    himself    of     said 

wound,  to  his  damage  dollars. 

1  Abb.  Forms  442. 

Note. — As  to  necessity  for  negativing 
contributory  negligence,  see  1  Stand- 
ard Proc.  951. 

If  injuries  are  permanent  the  better 
rule  is  to  add  an  allegation  to  that 
effect. 

If  loss  of  earnings  are  to  be  recov- 
ered, special  allegations  must  be  in- 
cluded. Slaughter  v.  Metropolitan  St. 
R.  Co.,  116  Mo.  269,  23  S.  W.  760. 

II.    Injuries  to  Other  Animals. 

A.  Declaration  for  Keeping  Dog  Ac- 

customed To  Bite  Sheep  and 
Other  Animals. 
As  in  I,  A,  to  *,  continuing:  To  hurt, 
chase,  bite,  worry,  and  kill  sheep  and 
lambs,  which  said  dog  afterwards,  to- 
wit,  on  the  day  and  year  aforesaid,  and 
on  divers  other  days  and  times,  be- 
tween that  day  and  the  day  of  com- 
mencing this  suit,  to-wit,  at,  etc. 
(venue)  aforesaid  did  hunt,  chase,  bite, 
and  worry  divers,  to-wit  (one  hundred) 
sheep  and  (one  hundred)  lambs  of  the 
said    plaintiff,    of    great    value,    to-wit, 

of  the  value  of  £ ,   there  then 

found  and  being;  by  means  whereof, 
divers,  to-wit  (fifty)  of  the  said  sheep, 
and  (fifty)  of  the  said  lambs  of  the 
said  plaintiff,  being  of  great  value,  to- 
wit,    of    the    value    of   £ ,    then 

and  there  died,  and  became  of  no  value 
to  the  said  plaintiff,  and  the  residue  of 
the  said  sheep  and  lambs  of  the  said 
plaintiff,  being  also  of  great  value, 
were  then  and  there  greatly  terri- 
fied, damaged,  and  injured,  and  ren- 
dered of  no  use  or  value  to  this  said 
plaintiff,  to-wit,  at,  etc.  (venue)  afore- 
said.    2  Chit.  PI.  598. 

B.  Complaint   for  Keeping   Dog   Ac- 

customed    To    Bite    Sheep    and 

Other  Animals. 
I.  That  at  the  time  hereinafter  men- 
tioned, the  defendant  wrongfully  kept 
a  dog  (well  knowing  him  to  be  ac- 
customed to  hunt,  chase,  bit,  worry, 
and   kill  sheep  and  lambs),  which  said 

dog,   on   tiie  day  of , 

IS ,  and  on  other  days  between  that 

and    the   commencement   of   this   action 
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(wrongfully  camo  upon  the    plaintiff's 
huul,    ami  'thoro)    hunted,    chiised,     bit, 

and      worried slieep      and 

lambs   of  the   plaint ilT,  being 

of  the  value  of  dollars. 


value  of  

II.      That 


the 


-  dollars,  to  drive. 
defendant    drove    the 


II,     That  by  means  thereof 


of    the    said    sheep    and    lambs    of    the 

plaintiff,  being  of  the  value  of 

dollars,  died,  and  became  of  no  value 
to  the  plaintiff,  and  the  residue  of  the 
said  sheep  and  lambs  of  the  said  plain- 
tiff, being  also  of  great  value,  were  in- 
jured, and  rendered  of  no  value  to  the 
plaintiff,  to  his  damage  dol- 
lars.    1  Abb.  Forms  444. 

m.     Injuring  or  Killing  Animals. 

A.  Declaration    for   JShooting   Flaint- 

ilf's  Bog. 
For  that  the  said  defendant,  on,  etc., 
with  force  and  arms,  etc.,  to-wit,  at, 
etc.  (venue)  shot  off  and  discharged  a 
certain  gun,  then  and  there  loaded  with 
gun  powder  and  shot,  at  and  against  a 
certain  dog  of  the  said  plaintiff,  of 
great    value,    to-wit,    of    the    value     of 

£ and  thereby    and    therewith 

then  and  there  so  greatly  shot,  hurt, 
and  wounded  the  said  dog,  that  by  rea- 
son thereof  the  said  dog,  being  of  the 
value  aforesaid,  afterwards,  to-wit,  on 
the  day  and  year  aforesaid,  died,  to- 
wit,  at,  etc.  (venue)  aforesaid.  2  Chit. 
PI.  860. 

B.  Complaint  for  Shooting  Plaintiff's 

Vog. 

That      on      the      day      of 

,  18 — ,  at ,  the  defend- 
ant maliciously  shot  and  killed  a  dog, 
the  property  of  the  plaintiff,  of  the 
value  of  dollars,  to  the  dam- 
age of  the  plaintiff  dollars.  1 

Abb.  Forms  467. 

C.  Complaint  for  Chasing  Flaintiff's 

Cattle. 

That      on      the day      of 

,  18 ,  at  ,  the  de- 
fendant chased  and  drove  about  (desig- 
nate the  cattle)  of  the  plaintiff,  of  tho 

value  of dollars,  whereby  they 

were  greatly  damaged  and  injured,  and 

of     themi     were     killed     (or, 

bruised,  according  to  the  fact),  to  the 
damage  of  the  plaintiff  dol- 
lars.    1  Abb.  Forms  467. 

D.  Complaint  for  Immoderately  Driv- 

ing Horse. 

I.     That    on    the    day    of 

,  18 ,  at ,  the  de- 
fendant hired  and  received  from  the 
plaintiff  a  horse  of  the  plaintiff,  of  the 


horse  so  immoderately,  and  so  neglected 
the   care    of    him,    that   the    said    horse 

afterwards,    on    the   day     of 

,  18 ,  died  (or,  that  he  be- 
came lame  and  hurt,  and  remained  so 
ever    since),    to    the     damage     of     the 

plaintiff     dollars.       1     Abb. 

Forms  404. 

rv.    Declaration  in  Assumpsit  for  Agis* 
ment. 
For  that  whereas  the  said  defendant 

heretofore,  to-wit,  on  the day 

of  ,  in  the  year   of  our  Lord 


at ,  in  the  county  of 

]   was   indebted     to     the     said 

plaintiff  in  the  sum  of of  like 

lawful  money,  or,  "for  the  agisting, 
depasturing,  and  feeding  of  divers  cat- 
tle, by  the  said  plaintiff  before  that 
time  agisted,  depastured,  and  fed  in 
certain  pastures  and  promises  of  the 
said  plaintiff  for  the  said  defendant, 
and  at  his  special  instance,  etc.;  and 
being  so  indebted,"  he  the  said  de- 
fendant, in  consideration  thereof,  after- 
wards, to-wit,  on  the  day  and  year  last 
aforesaid,  at  (the  venue)  aforesaid,  un- 
dertook, and  then  and  there  faithfully 
promised  the  said  plaintiff  to  pay  him 
the  said  last  mentioned  sum  of  money, 
when  he  the  said  defendant  should  ba 
thereunto  afterwards  requested.  2  Chit. 
PI.  37,  59. 

V.  Declaration  on  Promise  To  Pay  on 
Exchange  of  Horses. 
For  that  whereas  heretofore,  on,  etc., 
at,  etc.,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  would  de- 
liver to  him,  the  said  defendant,  a  cer- 
tain horse  of  him,  the  said  plaintiff,  of 
great  value,  in  exchange  for  a  certain 
horse  of  him,  the  said  defendant,  he, 
the  said  defendant,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,*  to  deliver  the  said  horse  of 
him,  the  said  defendant,  to  him,  the 
said  plaintiff,  and  to  pay  him  a  certain 
sum    of    money,    to-wit,     the     sum     of 

dollars    of    lawful    money   of 

the  United  States  of  America,  in  ex- 
change for  the  said  horse  of  the  said 
plaintiff.  And  the  said  plaintiff  avers, 
that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant, 
did  afterwards,  to-wit,  on,  etc.,  afore 
said,  at,  etc.,  aforesaid,  deliver  to  the 
said  defendant  the  said  horse  of  him, 
the    said    plaintiff.      And    although    the 
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said  defendant,  in  part  performance  of 
his  said  promise  and  undertaking,  did 
then  and  there  deliver  to  the  said 
plaintiff  the  said  horse  of  him,  the  said 
defendant,  in  exchange  for  the  said 
horse  of  him,  the  said  plaintiff;  yet 
the  said  defendant,  not  further  regard- 
ing his  said  promise  and  undertaking, 
hath  not  (although  often  requested  so 
to  do)  as  yet  paid  to  him  the  said 
plaintiff,  the  said  sum  of dol- 
lars, or  any  part  thereof,  but  hath 
hitherto  wholly  neglected  and  refused, 
and  still  wholly  neglects  and  refuses 
so  to  do,  to-wit,  at,  etc.,  aforesaid  (add 
a  count  "for  horses,  mares  and  geld- 
ings, bargained  and  sold,"  and  "for 
horses,  etc.,  sold  and  delivered,"  and 
the  account  stated  and  breach.)  Burr. 
App.  2G2,  §525;  2  Chit.  PL  274. 

VL  Indictment,  Nuisance  for  Keeping 
Furious  Dog  Unmuzzled  Near 
Highway. 
"That  W.  B.,  late  of,  etc.,  on,  etc., 
and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  the 
taking  of  this  inquisition,  at,  etc., 
aforesaid,  near  the  king's  common  high- 
way there,  unlawfully  did  keep,  and 
still  doth  keeii,  a  certain  large  dog,  of 
a  very  fierce  and  furious  nature,  and 
the  said  dog,  on  the  said,  etc.,  and  on 
the  said  other  days  and  times,  at,  etc., 
aforesaid,  near  unto  the  said  highway 
there,  unlawfully  did  permit  and  suffer, 
and  still  doth  permit  and  suffer,  to  go 
unmuzzled  and  at  large,  by  reason 
whereof  the  liege  subjects  of  our  said 
lord  the  king,  on  the  said,  etc.,  at,  etc., 
aforesaid,  could  not,  nor  can  they  now 
go,  return,  pass,  and  labor  in  and 
through  the  said  highway  there,  with- 
out great  hazard  and  danger  of  being 
bit,  maimed,  and  torn  by  the  said  dog, 
and  losing  their  lives,  to  the  great  dam- 
age, terror,  and  common  nuisance  of  all 
the  liege  subjects  of  our  said  lord  the 
king,  in,  b}',  and  througli  the  said  high- 
way there,  going,  returning,  passing,  re- 
passing, and  laboring,  to  the  evil  exam- 
I)le,  etc.,  and  against  the  peace,  etc." 
3  Chit.  Cr.   L.  643. 

VII.    Defenses. 

A.  Ansircr,  Denial  of  Injury  by  Dog 
That    said    dog   did    not    kill    (or    in- 
jure) the  sheej)  alleged.     2  Abb.  Forms 
117. 

B.  Denial   of   Ownership   of  Dog. 
That    tiie    defendant     was      not      tho 

owner  or  the  possessor  of  the  said  dog 


at  the  time  of  the  grievances  alleged. 
2  Abb.  Forms  116. 

C.  Denial  of  Scienter. 

That  at  the  time  of  the  grievances 
alleged  the  defendant  did  not  know, 
and  had  no  reason  to  believe,  that  said 
dog  was  accustomed  to  bite  mankind, 
or  was  of  a  mischievous  nature  (or 
otherwise,  according  to  the  allegations 
of  the  complaint).     2  Abb.  Forms  116. 

D.  Plea,  Dog  Killed  Worrying  Sheep. 
Because    he    says    that    the    said    dog, 

in  the  said  first  count  of  the  said  dec- 
laration mentioned  (before  the  said 
time  when,  etc.,  in  that  count  men- 
tioned, had  been,  and  was,  used  and 
accustomed  to  hurt  and  worry  sheep, 
to-wit,  at,  etc.  (venue),  aforesaid.  And 
the  said  defendant  further  saith  that 
the  said  dog  being  so  used  and  accus- 
tomed to  hurt  and  worry  sheep),  just 
before  the  said  time  when,  etc.,  to-wit, 
on  the  day  and  year  in  the  said  first 
count  mentioned,  at  the,  etc.,  aforesaid, 
was  hunting  and  worrying  certain 
sheep  of  one  E.  F.,  of  great  value  (in 
a  certain  close  of  him  the  said  E.  F. 
there  situate),  for  which  reason,  and 
because  the  said  dog  could  not  other- 
wise be  restrained  or  hindered  from 
hunting  and  worrying  the  said  sheep, 
he  the  said  defendant,  at  the  said  time 
when,  etc.,  as  the  servant  of  the  said 
E.  F.,  and  by  his  command,  shot  oft", 
fired  off,  and  discharged  the  said  gun, 
in  the  said  first  count  of  the  said 
declaration  mentioned,  at,  towards,  and 
against  the  said  dog,  and  then  and 
there  shot,  hit,  struck  and  wounded 
the  said  dog,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid,  which 
is  the  said  supposed  trespass  in  the 
introductory  part  of  this  plea  men- 
tioned, and  whereof  the  said  plaintiff 
hath  above  complained  against  the  said 
defendant,  and  this,  etc.  3  Chit.  PI. 
1097. 

E.  Auftwcr,     Dog     Killed     Worrying 

Sheep  (Statutory). 
That  at  and  before  tho  committing 
of  the  said  trespasses  in  said  petition 
mentioned,  tlio  said  dog  of  the  said 
l)lairitiff  was  found,  by  this  defendant, 
running,  worrying,  and  injuring  the 
sheep  of  him  the  said  defendant  (ot 
the  sheep  of  one  M.  N.) ;  and  there- 
ui)on  the  said  deftmdant  killed  the  said 
dog  of  the  said  ])Iiiintiff  so  found  run- 
ning, worrying,  and  injuring  the  sai(/ 
sheej).  as  he  lawfully  migiit.  2  Abb. 
Forms   121. 
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I.     Bill  for  Aiiiuiity,   .'>^ 
XL      Order    That   Receiver    Pay   Annu- 
ities, (■>»> 
III,     Decree  for  Recovery  of  Annuity, 

(iO 
L     Bill  for  Dower  and  Annuity  Against 
Executors,  Devisees  in  Trust. 

Humbly  eoiiiplaiuing  showeth  unto 
your  lordship  your  oratrix  E.  H.,  of, 
etc.,  the  widow  aud  relict  of  R.  II.,  of, 
•etc.,  deceased,  that  the  said  R.  H. 
was  in  his  lifetime  and  at  the  time 
of  his  death,  aud  also  at  the  time  of 
making  his  said  will  hereinafter  stated, 
seised  or  entitled  in  fee  simple  in  pos- 
session of  or  to  divers  messuages,  lands 
and  hereditaments  situate  in  R.  afore- 
said or  elsewhere  in  the  county  of  C, 
aud  being  so  seised  or  entitled  he  the 
said  R.  H.  when  of  sound  mind,  mem- 
ory and  understanding  duly  made  and 
published  his  last  will  and  testament 
in  writing,  bearing  date,  etc.,  whicn 
was  executed  by  him  and  attested  and 
published  in  such  manner  as  by  law 
is  required  in  devises  of  real  estates, 
and  thereby  gave  and  devised  unto  his 
son-in-law  T.  T.,  of,  etc.,  and  W.  W., 
of,  etc.,  and  to  the  survivor  of  them 
and  to  the  heirs,  executors  and  admin- 
istrators of  such  survivor,  all  that  his 
messuage,  etc.,  upon  trust  to  sell,  etc., 
and  at  the  decease  of  his  then  wife 
your  oratrix,  he  the  said  testator  gave 
and  devised  all  other,  his  messuages, 
etc.,  to  his  said  trustees  to  be  sold  in 
manner  thereinbefore  limitsd  and  ap- 
pointed respecting  his  other  estates; 
and  the  said  testator  gave  and  be- 
queathed unto  your  oratrix  during  her 
life  the  annual  or  yearly  sum  of  £5 
to  be  paid  to  her  out  of  the  rents  aris- 
ing from  the  said  messuages,  etc.;  and 
the  said  testator  gave  and  bequeathed 
all  the  moneys  arising  from  the  said 
sales  after  payment  thereout  of  his 
debts,  funeral  expenses  and  the  charges 
of  the  probate  and  execution  thereof, 
and  all  other  his  worldly  estate  not 
otherwise  therein  before  bequeathed,  to 
be  equally  divided  amongst  his  child 
ren,  their  executors  and  administrators 
share  and  share  alike  (except  his  son 
R.,  who  was  therein  mentioned  to  have 
been  otherwise  provided  for);  and  the 
said  testator  thereby  appointed  the 
said  T.  T.  and  W.  W.  to  be  executors 
of  that  his  will.     As  by,  etc. 

That  the  said  testator  departed  this 
life  on  or  about W'ithout  alter- 


ing or  revoking  his  said  will,  leaving 
your  oratrix  his  widow,  J.  II.,  of,  etc., 
his  eldest  son  and  heir  at  law,  John  H., 
W.  11.  aud  M.  II.,  all  of,  etc.,  and  M.  T 
the  wife  of  the  said  T.  T.  his  only  other 
children  him  surviving;  and  upon  or 
soon  after  the  said  testator's  death  the 
said  T.  T.  and  W.  W.  duly  proved  hia 
said  will  in  the  proper  ecclesiastical 
court  and  undertook  the  executorship 
thereof,  and  they  or  one  of  them  as 
such  devisees  in  trust  as  aforesaid  en- 
tered into  the  possession  or  receipt  of 
the  rents  and  profits  of  all  the  said 
testator's  freehold  estates,  and  have  or 
hath  ever  since  been  and  now  are  or 
is  in  the  possession  or  receipt  of  the 
rents  and  profits  thereof. 

That  under  or  by  virtue  of  the  said 
will  your  oratrix  is  entitled  to  an  an- 
nuity or  annual  sum  of  £5  to  be  paid 
to  her  during  her  life  out  of  such  part 
of  the  said  testator's  estate  as  is  de- 
vised by  his  said  will  and  charged  with 
the  payment  thereof;  aud  that  no  set- 
tlement or  provision  in  lieu  of  dower 
having  been  made  upon  or  for  the  ben- 
efit of  your  oratrix  upon  or  before  her 
marriage  with  the  said  testator,  your 
oratrix  upon  the  death  of  her  said  late 
husband  also  became  and  now  is  en- 
titled, over  and  beside  the  said  annuity, 
to  dower  in  or  out  of  all  the  said  testa- 
tor's freehold  estates  of  which  he  was 
seised  in  fee  at  the  time  of  his  death,  or 
at  any  time  during  their  coverture,  and 
particularly  those  which  are  by  his  said 
will  devised  and  directed  to  be  sold 
as  aforesaid,  but  no  sum  of  monej 
hath  been  paid  or  satisfied  to  your 
oratrix  either  on  account  of  the  said 
annuity  or  of  her  said  dower;  and  your 
oratrix  being  entitled  in  manner  afore- 
said, hath  frequently  by  herself  and 
Jier  agents  applied  in  a  friendly  man- 
ner to  the  s'aid  T.  T.  and  W.  W.  and 
requested  them  to  account  with  her  and 
pay  to  her  the  arrears  of  her  said 
annuity,  and  also  the  amount  of  one- 
third  part  of  the  net  income,  proceeds, 
rents  and  profits  of  the  said  freehold 
estates  accrued  due  since  the  said  tes- 
tator's decease,  and  received  by  them 
or  either  of  them;  and  to  let  your  ora- 
trix into  the  possession  of  one-third 
part  of  the  rents  and  profits  of  the  said 
freehold  estates  and  premises;  and  to 
assign  and  set  out  for  your  oratrix  a 
full  third  part  of  the  said  freehold 
estates  as  and  for  her  dower  therein; 
and  your  oratrix  well  hoped  that  sueb 
her    reasonable    requests    would     have 
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been  complied  with,  as  in  justice  and 
equity  tliey  ought.  But  now  so  it  is 
may  it  please  your  lordship  that  the 
said  T.  T.  and  W.  W.,  colluding  and  con- 
federating with  each  other  refuse  to 
comply  with  such  requests,  and  the  said 
T.  T.  and  W.  W.  sometimes  pretend 
that  they  have  not  received  any  rents 
and  profits  of  the  said  real  estates  late 
of  the  said  testator  or  any  part  there- 
of, or  if  they  have  received  any  of 
such  rents,  that  they  have  accounted 
with  your  oratrix  for  and  paid  to  her  a 
full  third  part  thereof  in  lieu  and  sat- 
isfaction of  her  dower,  the  contrary 
of  which  they  at  other  times  admit  to 
be  true.  But  they  nevertheless  refuse 
to  set  forth  a  rental  and  particular 
of  the  said  real  estates,  and  also  to 
set  forth  a  full  and  just  account  of  all 
the  rents  and  profits  of  all  the  said 
real  estates  accrued  due  since  the  said 
testator's  decease,  as  they  ought  to  do; 
and  they  and  the  said  other  confeder- 
ates who  claim  to  be  interested  in  the 
said  freehold  estates  under  the  said  tes- 
tator's will,  sometimes  pretend  that  ac- 
cording to  the  true  meaning  and  con- 
struction of  the  said  will  and  the  in- 
tention of  the  said  testator  therein, 
your  oratrix  is  not  entitled  to  both 
the  said  annuity  of  £5  and  her  dower 
in  and  out  of  the  said  testator's  free- 
hold estates;  and  that  she  ought  to 
make  her  election  either  to  take  her 
dower  only,  or  to  accept  the  said  an- 
nuity of  £5  in  lieu  and  bar  thereof. 
Whereas  your  oratrix  charges  the  con- 
trary of  such  pretenses,  and  that  ac- 
cording to  the  true  meaning  and  proper 
construction  of  the  said  will  and  the 
intention  of  the  said  testator  apparent 
therein,  your  oratrix  is  entitled  as  well 
to  her  dower  in  the  said  freehold  es- 
tates of  her  said  late  husband  by  com- 
mon law,  as  to  the  said  annuity  of 
£5  by  virtue  of  the  said  will;  for  your 
oratrix  charges  that  it  is  not  expressed 
in  the  said  will,  nor  can  or  ouglit  to 
be  inferred  or  implied  from  anything 
contained  therein  that  the  said  testator 
meant  to  exclude  your  oratrix  from  her 
right  to  dower  out  of  his  freehold  es- 
tates, or  that  she  should  take  the  said 
annuity  of  £.5  in  lieu  of  or  satisfaction 
for  such  dower;  and  as  evidence  that 
the  said  testator  could  not  so  mean  or 
intend,  your  oratrix  charges  tliat  such 
annuity  is  considerably  less  than  tiie 
annual  value  of  your  oratrix 's  dower 
in  the  said  freehold  estates.  And  your 
oratrix.    charges    that    her    said    claims 


are  by  no  means  repugnant  to  or  in- 
consistent with,  nor  will  in  any  man 
ner  disappoint  any  gifts  or  bequests 
contained  in  the  said  will;  and  there- 
fore your  oratrix  humbly  submits  that 
she  ought  not  to  be  put  to  her  election 
either  to  take  her  said  dower  only, 
or  to  accept  the  said  annuity  of  £5 
given  to  her  by  the  said  will  in  lieu 
thereof;  but  the  said  confederates  in- 
sist on  the  contrary,  and  under  such 
or  the  like  pretenses  as  aforesaid  or 
some  others  equally  unjust  and  unrea- 
sonable, the  said  T.  T.  and  W.  W.  re- 
fuse to  comply  with  your  oratrix 's 
aforesaid  requests;  and  your  oratrix 
not  knowing  the  particular  description 
of  the  said  freehold  estates  and  prem- 
ises, and  being  unable  to  discover  the 
same  by  reason  of  the  title  deeds  and 
writings  relating  thereto  being  in  the 
possession  of  the  said  defendants,  is 
unable  to  proceed  with  effect  at  law 
to  recover  her  dower  out  of  the  said 
estates;  and  the  said  T.  T.  and  W.  W. 
also  threaten  and  intend  in  case  your 
oratrix  shall  proceed  at  law  for  this 
purpose,  they  will  set  up  some  term 
or  other  estate  or  interest  in  the  said 
estates  by  virtue  of  some  deeds  or  deed 
in  their  custody  or  possession  which 
will  effectually  defeat  your  oratrix 's 
proceedings  at  law;  and  sometimes  the 
said  J.  H.  (the  heir)  alleges  that  the 
said  E.  H.,  his  late  father,  never  made 
any  such  or  the  like  will  as  aforesaid, 
or  if  he  did,  the  same  was  not  duly 
executed  and  attested  so  as  to  pass 
real  estates,  or  that  he  was  not  of 
sound  and  disposing  mind,  memory  and 
understanding  at  the  time  of  making 
the  same;  and  that  therefore  on  his 
death  all  his  said  freehold  estates  de- 
scended to  him  the  said  J.  H.  as  his 
heir  at  law;  and  that  he  is  accordingly 
seized  thereof  in  fee  simple,  not  sub- 
ject to  the  payment  of  any  such  an- 
nuity to  your  oratrix.  Whereas  your 
oratnx  charges  the  contrary  of  such 
pretenses  to  be  the  truth.  All  which 
actirgs,  doings,  pretenses  and  refusals 
arc  contrary  to  equity  and  good  con- 
science and  tend  to  the  manifest  wrong 
and  injury  of  your  orators  in  the  prem- 
ises, in  consideration  whereof  and  for- 
asmuch as  your  orators  can  only  have 
adequate  relief  in  the  premises  in  a 
court  of  equity  where  matters  of  this 
nature  are  properly  cognizable  and  r& 
lievable.  To  the  end,  therefore,  that 
the  said  T.  T.  and  W.  W.  and  their 
confederates  when  discovered  may  upon 
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their  several  and  respective  corporal 
oaths  to  the  best  and  utmost  ot  their 
several  and  respective  Ivuowiedge,  re- 
membrance, information  and  belief, 
full,  true,  direct  and  perfect  answer 
make  to  all  and  sinj^ular  the  matters 
aforesaid,  and  tiiat  as  fully  and  par- 
ticularly as  if  the  same  were  here  re- 
peated and  they  and  every  of  them 
distinetlv    interroj^atod    tliereto. 

And  that  the  said  T.  T.  and  W.  W. 
may  set  forth  a  full,  true  and  just 
rental  and  particular  of  all  the  free- 
hold estates,  messuages,  lands  and  here- 
ditaments whatsoever,  which  the  said 
testator  was  seised  of  or  entitled  unto 
in  possession  in  his  lifetime  and  at  the 
time  of  his  death,  and  where  the  same 
and  each  and  every  part  thereof  are  sit- 
uate, and  in  whose  custody,  possession 
or  power  the  same  have  been  during 
each  and  every  part  of  the  time  since 
the  death  of  the  said  testator,  and  at 
what  3'early  or  other  rents  or  rent;  and 
that  they  the  said  last-named  defend- 
ants may  also  set  forth  a  full  and 
particular  account  of  all  and  every  the 
sums  and  sum  of  money  which  have 
or  hath  been  received  by  the  order  or 
for  the  use  of  them  or  either  and  which 
of  them,  on  account  of  the  rents  and 
profits  of  the  said  freehold  estates,  mes- 
suages, or  tenements  and  premises 
which  have  accrued  due  since  the  said 
testator's  death;  and  when  and  from 
whom  and  for  what  rent  and  of  what 
part  of  the  said  premises  and  when 
due  the  same  were  respectively  re- 
ceived. 

And  that  the  aforesaid  will  of  the 
said  testator  R.  H.  may  be  established; 
and  that  your  oratrix  may  be  declared 
by  the  decree  of  this  honorable  court 
to  be  entitled  as  well  to  her  dower  out 
of  the  freehold  estates  or  estate  and 
premises  of  which  her  said  late  hus- 
band died  seised  as  to  the  said  annuity 
of  £o  given  to  her  by  his  said  will; 
and  that  the  said  annuity  may  be  or- 
dered to  be  paid  to  her  accordingly, 
and  an  account  taken  of  what  is  due 
to  her  in  that  behalf.  And  that  an 
account  may  be  taken  of  the  real  es- 
tates or  estate  of  which  the  said  tes- 
tator was  seised  at  the  time  of  his 
death;  and  that  your  oratrix  may  be 
let  into  the  possession  and  receipt  of 
the  rents  and  profits  of  one-third  part 
thereof,  and  may  be  declared  to  be  en- 
titled to  hold  and  enjoy  the  same  for 
her    life    as    and    for    her    dower.      And 


issue  for  the  purpose  of  assigning  and 
sotting  out  such  dower  or  third  part 
of  the  said  real  estates  or  estate,  so 
that  your  oratrix  may  hold  and  enjoy 
the  same  in  severalty  as  and  for  her 
dower.  And  that  an  account  may  be 
taken  of  the  rents  and  ])rofits  of  the 
said  freehold  or  real  estates  received 
by  or  by  the  order  or  for  the  use  of 
the  said  T.  T.  and  W.  W.  which  have 
accrued  due  since  your  oratrix 's  late 
husband's  decease,  and  that  they  may 
pay  unto  your  oratrix  a  full  third  part 
thereof,  and  whatsoever  may  hereafter 
become  due  from  them  in  that  behalf. 
And  that  your  oratrix  may  have  such 
further  or  other  relief  in  the  premises 
as  the  nature  of  the  circumstances  of 
this  case  may  require  and  to  your  lord- 
ship shall  seem  meet.  May  it  please 
your  lordship  to  grant  unto  your  oratrix 
his  majesty's  most  gracious  writ  of 
subpoena  to  be  directed  to  the  said 
T.  T.  and  W.  W.,  thereby  commanding 
them  at  a  certain  day  and  under  a 
certain  pain  therein  to  be  limited  per- 
sonally to  be  and  appear  before  your 
lordship  in  this  honorable  court,  and 
then  and  there  full,  true,  direct  and 
perfect  answer  make  to  all  and  singular 
the  premises,  and  further  to  stand  to 
perform  and  abide  such  further  order, 
direction  and  decree  therein  as  to  your 
lordship  shall  seem  meet.  And  your 
oratrix  shall  ever  pray,  etc.  Van 
Heyth.   Eq.  Dr.   175,   179. 

II.  Order  That  Receiver  Pay  Annuities, 
Let  the  receiver  appointed,  etc.,  out 

of  the  rents  and  profits  of  the  real 
estate  of  H.,  the  testator  in,  etc.,  pay 
to  the  annuitants  in  his  will  named 
the  arrears  now  due  (to  them  in  re- 
spect) of  their  several  annuities,  as  the 
same  shall  from  time  to  time  become 
due,  at  the  times  and  in  the  manner 
in  the  said  will  mentioned;  sucli  pay- 
ments to  be  allowed  in  his  accounts. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkiu's  ed.) 
2339;  Hopkins  r.  Walker,  2  Seton  Dec. 
(Eng.  ed.,  1862)  1026. 

III.  Decree  for  Recovery  of  Annuity. 
This  cause  came  on  to  be   hoard  9th 

November,  1747,  before  the  lord  chan- 
cellor, when  his  lordship  was  pleased 
to  order  and  decree  that  it  should  be 
referred  to  master  Allen,  one  of  the 
masters  of  this  court,  to  take  an  ac- 
count of  what  was  due  to  the  com- 
])lainant  for  the  arrears  of  an  annuity 
of  ?>0l  a  year  secured  by  bond,  and  to 


(if  necessary)    that   a   commission   may  ■  compute     interest    on    each    respective 
See  "How  To  Use  This  Volume,"  Introduction,  page  v 
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half-yearly  payment  from  the  end  of 
six  months  after  the  same  respectively 
became  due  after  the  rate  of  4  per  cent. 
per  annum;  and  the  defendant  having 
by  her  answer  admitted  that  the  per- 
sonal and  real  estate  of  her  said  father 
were  together  more  than  sufficient  to 
answer  the  said  annui'ty,  it  was  further 
ordered  that  the  plaintiff  should  pay 
to  the  said  defendant  what  should  be 
found  due  for  the  arrears  of  the  said 
annuity  and  interest  at  such  time  and 
place  as  the  said  master  should  appoint, 
and  continue  to  pay  to  plaintiff  the 
growing  payments  of  the  said  annuity 
as  they  should  become  due  half-yearly; 
and  in  case  the  defendant  should  not 
pay  what  should  be  found  due  for  the 
arrears  of  the  said  annuity  and  inter- 
est as  aforesaid,  then  the  plaintiff  was 
to  be  at  liberty  to  apply  to  the  court 
for  a  sale  of  a  sufficient  part  of  the 
real  estate  in  question;  and  it  was  fur- 
ther ordered  that  the  said  master  should 
see  a  sufficient  part  of  the  said  real 
estate  set  apart  for  securing  to  the 
plaintiff  the  growing  payments  of  the 
said  annuity  during  her  mother's  life; 
and  it  was  further  ordered  that  the 
defendant  should  execute  to  the  plain- 
tiff a  proper  conveyance  of  the  said 
estate  or  grant  thereout  for  securing 
the  growing  payments  of  the  said  an- 
nuity accordingly  with  the  approbation 
of  the  said  master;  and  that  the  de- 
fendant should  pay  to  plaintitT  her  costs 
of  this  suit  up  to  this  time  to  be  taxed 
by  the  said  master;  the  consideration 
of  subsequent  costs  reserved  till  the 
master  should  make  his  report;  liberty 
to  parties  to  apply,  etc.  Van  Heyth. 
Eq.  Dr.   823. 


ANOTHER  ACTION  PENDING. 

I.  Plea  of  Autre  Action  Pendant,   61 

II.  Answer,  (il 

III.  Answer  in  Case  of  Counterclaim, 

(il 
rV.    Pendency  of  Partnership  Cause,  (il 
V.      Order   of   Reference   on    Plea    in 
Equity,  62 
For    otlier    forms,    see      1      Htandakd 
Proc.  103.5,  1036. 

CROSS-REFERENCE : 
Plka  in  Equity: 

I'loa  of  Fnnner  Suit  Depending,  Wit- 
noHSi'S     F-lxriiiiinod. 
I.     Plea  of  Autre  Action  Pendant. 

Because  he  says  tliat  before  the  (ex- 
liibiting  of  the  said  bill),  to-wit,  in 
term,  in  the  year  of  our  Lord 


one      thousand      eight      hundred       and 

,    in    this    same    court     (or    it 

in  any  other  court,  describing  the  court 
by  its  proper  title),  the  said  plaintiff 
impleaded  the  said  defendant,  and  (ex- 
hibited his  certain  bill)  against  him 
in  a  plea  of  debt,  of  and  upon  the 
said  identical  writing  obligatory  (or 
"in  a  certain  plea  of  trespass  on  the 
case  upon  the  very  same  identical 
promises  and  undertakings"),  in  the 
said  declaration  in  this  present  suit 
mentioned;  as  by  the  record  and  pro- 
ceedings thereof  remaining  in  the  said 
court  of  the  said  people  before  tue 
aforesaid    justices    thereof,    to-wit,    at 

the ,     in     the     of 

• more  fully  appears.     And  the 

said  defendant  further  saith  that  the 
parties  in  this  and  the  said  former  suit 
are  the  same,  and  not  other  or  differ- 
ent persons;  and  that  the  said  former 
suit  so  brought  and  prosecuted  against 
him  the  said  defendant  bv  the  said 
plaintiff  as  aforesaid,  is  still  depending 
in  the  said  court  of  the  said  people  be- 
fore the  aforesaid  justices  thereof.  And 
this  the  said  defendant  is  ready  to  ver- 
ify. Wherefore  he  prays  judgment  of 
the  said  bill  in  this  suit,  and  that  the 
same  may  be  quashed.  (Usual  con- 
clusion and  affidavit.)  Burr.  App.  333, 
§609. 

II.  Answer    in     Abatement,     Another 

Action  Pending. 

That  at  the  commencement  of  this 
action   there   was,   and   now  is,  another 

action   pending   in    the   court, 

in  and  for   the   county  of ,   in 

this  state,  between  the  same  parties 
as  this  action,  *  and  for  the  same  cause 
as  that  set  forth  in  the  complaint 
herein.     2  Abb.  Forms  26. 

III.  Answer    in    Abatement,    Another 

Action  Pending  in  Case  of  Coun- 
terclaim. 
(As  in  the  preceding  form  to  the  *, 
continuing):  in  which  the  plaintiff  in 
tills  action,  being  the  defendant,  has  set 
up  tlie  same  cause  of  action,  alleged 
in  the  complaint  as  a  counterclaim, 
against  this  defendant,  wiio  is  the 
plaintiff  in  the  said  action.  2  Abb. 
Forms  27. 

IV.  Answer   in    Abatement,    Pendency 

of  Partnership  Cause,  in  Answer 
to  Partition  Suit. 

I.  'V\\:\i  the  preinises  of  which  the 
plaintiff  seeks  jjartition  belong  to  the 
))arties  to  the  action  as  tenants  in  com- 
mon. 
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II.  That  the  parties  wero  partners 
in  trade,  anil  carried  on  business  on 
said  premises,  and  that  the  said  prem- 
ises were  owned  by  them  as  such  co- 
partners. 

III.  That  in  the  month  of 


Ig — ^  the  partnership  was  dissolved  by 
the  retirement  of  one  of  the  defendants 

therefrom;   and   in  ,   18 — ,   and 

before    this    action,    the    defendant    D. 

commenced   an   action   in    the ■ 

court   of  ,  against  the  plaintitt 

in  this  action  and  the  defendant  K., 
demanding  judgment  that  the  defend- 
ants therein  be  decreed  to  render  an 
account  of  the  stock,  fixtures,  machin- 
ery, and  effects,  and  that  the  plaintiff's 
interest  be  adjusted  and  stated,  and 
that  he  have  ji'ulgiiient  for  the  amount 
of  his  interest  therein,  or  that  a  re- 
ceiver be  appointed  to  take  and  sell 
the  property,  and  distribute  it  among 
the  partners  according  to  their  respect 
ive  interests;  which  action 
pending  and  undetermined. 
Forms  27. 

Note. — Danvers   v.   Dorrity, 
Pr.  (N.  Y.)  206. 
V.     Order    of    Reference    on 
Equity. 

On  filing  a  plea  in  this  cause  aver- 
ring that  there  is  a  former  suit  depend- 
ing in  this  court  for  the  same  matters 
as  are  involved  in  the  present  suit,  and 
on  motion  of  Mr.  D.,  of  counsel  for 
the  defendant,  ordered  that  it  be  re- 
ferred to  one  of  the  masters  of  this 
court  residing  in  the  countj'  of  S.  to 
look  into  the  bill  and  the  plea  in  this 
cause,  and  the  bill  in  the  said  plea 
alleged  to  have  been  exhibited  by  the 
complainant  against  the  defendant  pre- 
vious to  the  commencement  of  this  suit, 
and  into  the  other  pleadings  and  pro- 
ceedings therein,  and  to  report  whether 
the  said  plea  is  true.  2  Barb.  Ch.  Pr. 
410. 


still 
2    Abb. 

14    Abb. 
Plea    In 
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ANSWERS. 

General  Forms,  67 

A.  General  Form  of  Answer,  67 

B.  Several   Defenses,  68 

C.  Counterclaim,    68 

D.  Commencements,  68 

1.  By  Defendant  in  Person,  68 

2.  Sued  by   Wrong  Name,  68 

3.  By  Infant,  68 

4.  By  Lunatic,  68 
,     Denials,   68 

A.     Goiicral    Denials,    68 


B. 

C. 

D. 

1-1. 

F. 

C. 

H. 

1. 

J. 

K. 
L. 
M. 

N. 
O. 
P. 

Q. 

E. 

III. 

A. 
B. 
C. 
D. 
E. 
F. 
G. 
H. 


Of  One  Cause  of  Action,  68 

Of  Deed,  68 

Of  Conditional  Delivery,  69 

Of  Covenant,  69 

Of  Breach  of  Covenant,  69 

Of  Af/rccment,  69 

Of  Con  tract,  69 

Of  Indchtedncss,  69 

Of  Indebtedness  Admitting  Part, 

69 
That  Money  Was  Lent,  69 
That  Money  IVas  lieccived,  69 
Of  Bequest  To  Pay,  69 
Of  Loss  by  Carrier,  69 
Of  Delivery  to  Carrier,  69 
Of  Employment  as  Carrier,  69 
Not  a  Common  Carrier,  69 
Of  Bailment,  69 

New  Matter,  70 

Bona  Fide  Purchaser,  70 
Delivery  in  Escrow,  70 
Coverture,  70 
Rescission  of  Contract,  70 
Accounting  and  Payment,  70 
Former  Judgvicnt,  70 
By  Carrier,' Plaintiff's  E'ault,  71 
By  Carrier,  Bisk  Excluded  by  Con- 
tract, 71 
For    other    forms,    see     2     Standard 
Proc.    71-74.      For   Answers   in    Equity, 
see  Bills  and  Answers. 

CROSS-REFERENCES: 
Abatement,  Pleas  of: 

Answer  in  Abatement,  Alien  Enemy; 
Answer  in  Abatement,  No  Such  Cor- 
poration; 
Answer   in   Abatement,   Coverture   of 

Plaintiff; 
Answer  in  Abatement,  Death  of  a  De- 
fendant Before  Suit; 
Answer  in  Abatement,  Misnomer. 
Accord  and  Satisfaction: 

Answer   of   Accord   and   Satisfaction. 
Account  and  Accounting: 

Answer      Alleging     Accounting      and 

Payment; 
Answer,  Denial  of  Error  in  Account. 
Adverse  Possession: 

Answer  Setting  Out  Adverse  Posses- 
sion; 
Answer,    Adverse    Possession,    Avoid- 
ing  Deed; 
Statute       of       Limitations       Pleaded 
Against   Ejectment  by  the   People. 
Admiralty  : 

See  Admiralty. 
Alteration   of   Instruments  : 

Answer,    Alteration    of    Bill    or    note; 
Answer  by  Surety  Alleging  an  Alter- 
ation  of  Contract. 
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Animals  : 

Denial   of   Ownership   of  I>og; 
Denial   of  Scienter; 
Answer,  Denial  of  Injury  by  Dog; 
Answer,  Dog  Killed  Worrying  iSheep 
(Statutory). 
Another  Action  Pending: 

Answer   in    Abatement,   Another   Ac- 
tion Pending; 
Answer   in   Abatement,    Another   Ac- 
tion  Pending   in   Case    of   Counter- 
claim; 
Answer   in   Abatement,   Pendency   of 
Partnership    Cause,    in    Answer    to 
Partition  Suit. 
Arbitration  : 

Answer,  Denial   of  Award; 
Answer,  Denial  of  Parol  Submission; 
Answer  Setting  Up  Award  and  Per- 
formance; 
Answer,  Invalidity  of  Award; 
Denial   of  Performance   by  Plaintiff; 
Performance   by    Defendant. 
Architects  and  Builders: 

Answer,    Plaintiff's    Work    Not    Fin- 
ished,  and    Architect's    Certificate 
Not   Obtained. 
Assault  and  Battery: 
Answer,   General   Denial; 
Answer,    Denial    of    Battery; 
Answer,      Eesistance      of     Entry     of 

Dwelling; 
Answer.    Defense     of     Possession     of 

Dwelling; 
Answer,    Defense     of    Possession     of 

Inn; 
Answer,     Removing     From     Railroad 

Car  for  Non-Payment   of  Fare; 
Plaintiff      Aggressor      (Son      Assault 

Demesne),   (a),   (b) ; 
Answer,  To  Preserve  the  Peace  (Mol- 

liter    Manus   Imposuit); 
Answer,    To    Preserve    the    Peace    by 
Captain  of  Vessel. 
Assignment  for  the  Benefit  of  Cred- 
itors : 

Answer,  Averment  of  Fraudulent  As- 
signment; 
Action    Against   Sheriff. 
Assignments  : 

Answer,     Denial     of    Assignment    of 

Instrument; 
Answer  in  Abatement,  Assignment  of 
Cause    of    Action    by    Plaintiff    to 
Third  Person. 
Bills  and  Notes: 

Answer,    Denial    of    Indorsement    (a, 

b,  e); 
Answer,    Denial    of    Making    or    Ac- 
cepting of  Note  or  Bill; 
Answer,    Note    Was   for   Accommoda- 
tion, and  W'as  Misapplied; 


Answer,  Notes  Were  Given  for  Pur- 
chase-Money, and  Plaintiff  Failed 
To  Convey; 
Answer,  Note  or  Acceptance  Was 
Given  for  Goods  Sold,  But  Never 
Delivered; 
Answer  by  Accoramodation  Indorser, 

Extension  Given  to  Makers; 
Answer,  Unauthorized  Acceptance  in 

Name  of  Corporation; 
Answer,   Denial   of   Acceptance,   Pre- 
sentment  and  Protest; 
Answer,    Denial    of    Notice    of    Dis- 
honor; 
Answer,  Denial  of  Presentment; 
Answer,    Breach    of    Sjiecial    Agree- 
ment  as  to  Presenting  and  Giving 
Notice; 
Answer,   Denial   of   Excuse   for   Non- 
presentment; 
Answer,  Payment   of  Bill   to  Drawer 

Before   Indorsement; 
Answer,  Denial  of  Guaranty; 
Answer   by    Surety   Alleging   an   Ex- 
tension of  Time; 
Answer,      Defendant      Indorsed      as 
Agent,  Where  Complaint  Set  Forth 
Contract  Untruly  in  This  Respect; 
Answer,      Mistake      in      Amount      of 

Note; 
Answer,  Qualified  Admission  of  Note, 

and   Denial   of   Plaintiff's   Title; 
Answer,  Fraud  in  the  Making; 
Answer,    That    the     Note     Was     for 
Goods    Sold    by    Means    of    Deceit; 
Answer,    Denial    of    Transfer    to    the 

Plaintiff; 
Answer,       Wrongful       Transfer       by 

Partner; 
Answer,    Note    was    for    Goods    Sold 

With  False  Warranty; 
Answer,   Illegal   Interest   in   Note; 
Answer,   Defendant   Was   Surety  and 
Plaintiff    Holds     Collateral     Secur- 
ities, Defendant  Asks  To  Be  Sub- 
rogated. 
Bonds : 

Answer,  Failure  of  Consideration; 
Answer,   Failure   of  Consideration   of 

Bond  for  Purchase   Money; 
Answer,    That    Bond    Was    on    Condi- 
tion, and  Defendant  Has  Fulfilled. 
Breach  of  Promise: 

Answer,   Denial   of  Promise; 
Answer,  Denial   of  Breach; 
Answer,   Denial   of  Plaintiff's   Readi- 
ness; 
Answer,   That  Plaintiff  Was  of  Bad 
Character. 
Composition  With  Creditors: 
Answer,   Composition   Deed. 
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Compromise  and  Settlement: 

Answer,    Compromise    ami    Payiiieut. 

CORPOKATIOKS: 

Answer.  Denial  of  Holding  Stock; 
Answer.  Denial   of  Incorporation; 
Answer.   Ultra  Vires   of   Corporation. 
Creditors'  Suits: 

Answer,    Defendant    Has   Assets; 
Answer,  Denial   of  Possession   of  As- 
sets IBelonging  to   Judgment   Debt- 
or; 
Denial  That  Conveyance  Was   Fraud 

ulcnt ; 
Answer  in   Creditor's  Suit.  Denial  of 

Execution; 
Answer  in  Creditors'  Suit,  Denial  of 

Judgment; 
Answer,  Denial   of  Eesidence    Where 
Execution    Issued. 
Death  by  Wrongful  Act: 

Answer,      Setting     Up      Contributory 
Negligence. 
Disclaimer: 

Answer    (Code) ; 

Answer   and   Disclaimer    (Equity) ; 
Disclaimer    in   Ejectment    to     Entire 
Property. 
Divorce : 

General  Denial; 
Answer,   Denial   of   Adultery; 
Answer,   Condonation   of  Adultery; 
Counterclaim    for  Divorce   for   Plain- 
tiff's Adultery. 
Duress  : 

Answer,  Duress  by  Imprisonment; 
Answer,   Duress   by  Threats. 
Easements  : 

Answer,  Enjoyment  of  Easement  for 
Twenty  Years. 
Ejectment  : 

Answer,  Denial  of  Title. 
Eminent  Domain  : 

Answer,  by  Landowner  in  Condemna- 
tion   Proceedings    (a,   b) ; 
Supplemental    Answer    in    Condemna- 
tion  Proceedings. 
Estoppel: 

Answer,  Interposing  an  Estoppel; 
Answer    Setting   Up   Deed   as    Estop- 
pel; 
Answer,   Acquiescence  as  Estoppel. 
Executors   and   Administrators: 
Answer,   That   Executor   Renounced; 
Answer,    That    the    Estate    Is    Fully 
Administered     (Plene     Adminislra- 
vit). 
False  Imprisonment: 

Answer,  Justification  of  Arrest  Upon 

Suspicion   of  Felony; 
Answer,    Justification    by    Officer    of 

Arrest   on    Susiiicion    of   Felony; 
Answer,    Justification    by    Officer     of 


Arrest   Under   Criminal   Process; 

Answer,  Justification  by  Ollicer  of 
Arrest  Under  Civil  Process; 

Answer,  Justification  by  Officer  Un- 
der Order   of  Arrest; 

Answer,  Denial  of  Want  of  Probable 
Cause; 

Answer,  Denial  of  Arrest. 
Fraud  and  Deceit: 

Answer,  Denial  of  Scienter; 

Answer,    Denial   of    Falsity; 

Answer,   Denial   of  Fraud   in   Obtain- 
ing Deed. 
Frauds,  Statute  op: 

Answer,  Statute  of  Frauds;  as  to 
Leasing  or  Sale  of  Lands  (a),  (b) ; 

Answer,  Statute  of  Frauds;  as  to 
Special  Promise  To  Answer  for 
Default,   etc.,  of  Another; 

Answer,  Statute  of  Frauds;  as  to 
Agreement  Not  To  Be  Performed 
Within   a   Year; 

Answer,    Statute    of    Frauds,  _  as    to 
Agreement      in      Consideration     of ' 
Marriage; 

Answer,  Statute  of  Frauds,  as  to  Sale 
of   Personal   Property; 
Garnishment: 

Answer  by  Garnishee  Claiming  Ex- 
emption   on   Behalf   of   Defendant; 

Answer   of  Garnishee,  Acceptance   of 
Order  To  Pay  to  Third  Party. 
General   Issue   and   General  Denial: 

Answer,  General  Denial  in  all  Alle- 
gations; 

Answer,  General  Denial  of  One  of 
Several  Causes  of  Action; 

Answer,  General  Denial  as  to  Part 
of   the   Pleading; 

Answer,  General  Denial  of  Knowl- 
edge or  Information  Sufficient  To 
Form  a  Belief; 

Answer,  General  Denial  of  Knowl- 
edge or  Information,  Etc.,  by  Sev- 
eral Defendants  Answering  To- 
gether; 

Answer,  Denial    Etc.,   Explaining  ig- 
norance. 
Guaranty : 

Answer,   Denial   of   Notice; 

Answer,  Denial  of  Plaintiff's  Per- 
formance; 

Denial  of  Plaintiff's  Performance, 
Departure   From   Guaranty; 

Answer  on   Guaranty,  Want  of  Priv- 
ity. 
Homestead  and  Exemption: 

Answer   to   Affidavit   Setting  Up   Ex- 
emption. 
Illegality,  Hovst  Pleaded: 

.\nswer.  Usury  by  Antedating  Se- 
curity; 
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Answer,  That  tlie  Contract  Is  For- 
eign  One,   Void  by  Law  of  Place; 

Answer,  That  Xote*^  Was  Given  To 
Compound    Felony; 

Answer,  That  the  Contract  "Was 
Cover  for  Wager; 

Answer,  That  Debt  Was  for  Money 
Lost  at   Play; 

Answer,  Note  for  Liquors  Sold 
Without  License. 

Infants : 

Answer  in  Abatement,  Infancy  of 
Plaintiff; 

General  Answer  of  Infant  or  Lunatic 
in  Foreclosure,  Partition,   etc.; 

Answer,  Infancy  of  Defendant  in 
Bar; 

Answer,  Infancy  and  Want  of  Dis- 
cretion as  to  Hired  Horse; 

Answer,  Eatification  by  Infant  After 
Coming   of   Age. 
Information  and  Belief: 

Answer,  General  Denial  of  Knowl- 
edge or  Information  Sufficient  To 
Form  a  Belief   (a,   b).; 

Answer,  General  Denial  on  Informa- 
tion,  etc.,   by   Several   Defendants; 

Answer,  Specific  Denial  of  Knowl- 
edge, or  Information  Sufficient  To 
Form   a  Belief; 

Answer,    Denial    of    Knowledge,    etc., 
Explaining   Ignorance. 
Inheritance  : 

Answer  by  Heir  or  Devisee,  Nothing 
by  Descent,   etc. 
Injuries  to  Persons: 

Answer,  Alleging  Failure  To  Use 
Proper    Care; 

Answer,  Failure  To  Observe  the  Ap- 
proach of  Train; 

Answer,  Claim  Satisfied  and  Dis- 
charged; 

Answer,  Setting  T'p  "Act   of  God;" 

Answer,   Accord  and  Satisfaction   for 
Personal    Injury    by    Co-Defendant. 
Insane  Persons: 

Answer,   Insanity   of   Defendant. 

Answer   In    Equity   by   a    Lunatic   or 
Idiot,  etc. 
Insurance: 

Answer,   Existence   of  Liens; 

Answer,  Failure  To  Give  Notice  of 
Loss; 

Answer,   Denial    of   Policy; 

Answer,  Denial   of  Account   of  Loss; 

Answer,  Denial  of  Plaintiff's  Inter- 
est; 

Answer,  That  Plaintiff  Gave  in  a 
Fraudulent   Account    of  Loss; 

Answer,  Transfer  Without  Insurer's 
Consent; 


Answer,   Extra-hazardous   Eisk; 

Answer,  That  Policy  Was  Obtained 
by   Misrepresentations; 

Answer,  Denial  of  Loss. 
Judgments     and     Decrees,     Enforce- 
ment OF: 

Answer,  Invalidity  of  Foreign  Judg- 
ment; 

Answer,  Fraud  in  Eecovery  of  Judg- 
ment; 

Answer,      Invalidity      of      Judgment 
Against  Non-resident. 
Jurisdiction  : 

Answer,  No  Jurisdiction  of  the  Per- 
son; 

Answer,  No  Jurisdiction  of  the  Sub- 
ject; 

Answer  by  a  Consul,  No  Jurisdiction 
of   Person; 

Answer,  No  Jurisdiction  by  Domes- 
tic Corporation  Sued  m  Local 
Court; 

Answer,  No  Jurisdiction  by  Foreign 
Corporation; 

Answer,  That  Court  of  United  States 
Possesses   Exclusive   Jurisdiction. 
Landlord  and  Tenant: 

Answer,    Surrender    of    the   Premises; 

Answer,  Tender  of  Eent  Upon  the 
Land; 

Answer,   Eviction; 

Answer,  Assignee's  Assignment  to 
Third  Person; 

Answer,  Denial  of  Use  and  Occupa- 
tion; 

Answer,  That  Landlord  Accepted  an 
Assignee  as   His   Tenant; 

Answer,   Denial    of   Hiring; 

Answer,    Denial    by   Assignee    of   Oc- 
cupation. 
Libel  and  Slander: 

Answer,  Justification  of  Charge  of 
Perjury; 

Answer,   Truth   of   Words; 

Answer,  Justification  and  Mitigation 
in    Publishing   Account    of    Arrest; 

Answer,  Justification  and  Denial  of 
Malice   in   Charge   of  Larceny; 

Answer,  Alleged  Libel  Was  Privi- 
leged   Comnumication; 

Answer,  Alleged  Slander  Was  Privi- 
leged Communication  to  Employer; 

Answer,  Alleged  Tjibel  i<''air  Eepori, 
of   Public   Odicial    Proceedings; 

Answer,    Denial    of    Inducement. 
Limitation  of  Actions: 

Answer,  Statute  of  Li7nitations,  Did 
Not    Accrue; 

Answer,  Statute  of  Limitations,  Not 
Guilty  Within  Period; 

Answer,  Statute  of  Limitations  From 
Date  of  Right  To  Make  Demand. 

Vol.  IX 


66 


ANSWERS 


Malicious  Prosecution  : 

Answer,     IMeadiiig     .lustificatiou     iu 

Malicious   Prosecution. 
Mechanics'  Liens: 

Answer,    Denial    of    Phiiiitiff's     Em- 

l>loyment ; 
Answer,    That    Lien    Was    Not    Piled 

Within  Prescribed  Time. 
Mortgages  : 

Answer,  Denial  of  Mortgage; 
Answer,   Denial   of   Having   Assumed 

Mortgage; 
Answer,    Defendant,    Having    Equity 

of    Redemption    in    Part    of    Prem- 
ises,  Is   Entitled  To   Have   Kesidue 

Sold    First; 
Answer,    Non-Joiuder    of     Owner     of 

Equity  of  Eedemption. 
Negligence  : 

Answer,    Denial      of     Ownership     of 

Cause  of  Injury; 
Answer,     Denial     of     Ownership     of 

Plaintiff; 
Answer,   Plaintiff's   Own   Negligence, 

Falling  in   Hole. 
Nuisance  : 

Answer,  Denial   of   Nuisance; 
Answer,   Denial    of   Plaintiff's   Title; 
Denial   of   Act; 
Answer,   Alleging   Prescriptive   Eight 

To  Maintain  Nuisance. 
Parties  : 

Answer    in    Abatement,    Non-joinder 

of  Co-executor; 
Answ'er  in  Abatement,  Non-joinder  in 

Case  of  Indorsement; 
Answer  in  Abatement,  Non-joinder  of 

Other   Owners   in   Action    Relative 

to  Land; 
Answer  in  Abatement,  Non-joinder  of 

Partner   of   Defendants; 
Answer  in  Abatement,  Joint  Interest 

in  Plaintiff  and  Third  Person; 
Answer    in    Abatement,    Non-joinder 

of  Necessary  Defendant; 
Answer    in    Abatement,    Non-Joinder 

of  One  Party  to  Contract; 
Answer    in    Abatement,    Non-joinder 

of    Co-administrator; 
Answer    in    Abatement,    Non-joinder 

of   Tenant   in   Common   as   to  Part 

of  the  Goods. 
Partnership: 

Answer,  Overdrawing  Done  by  Plain- 
tiff's Assent; 
Answer,    That    Term    of    Partnership 

Is  Not  Expired; 
Answer,    Denial    of    Partnership. 
Payment  : 

Answer,   Payment    (a),    (b); 
Answer,  Payment  in  Services; 


Answer,  Bill  Accepted  in  Payment, 
WluMo    J'laintiff    lias   Lost; 

Answer  That  Defendant  Accepted  a 
Bill  for  Part  of  the  Debt  Which 
Plaint  iff'  Has  Negotiated; 

Answer  That  Defendant  Indorsed  a 
Bill   to   the  Plaintiff; 

Answer  That  Defendant  Gave  His 
Note  or  Acceptance; 

Answer  That  Plaintiff  Has  Taken 
Higher  Security  by  Bond; 

Answer  That  Plaintiff  Has  Taken 
Higher  Security  by  Judgment; 

Answer,  Plaintiff  Took  Mortgaged 
Property; 

Answer  Denying  the  Promise  as  to 
Part,  and  Pleading  Payment  as  to 
Residue; 

Answer    Reducing   Value    and   Plead- 
ing Payment. 
Performance: 

Answer,  That  Plaintiff  Failed  To 
Perform  His  Contract,  Which  Pre- 
vented  Defendant's  Performing; 

Answer,  Denial  of  Plaintiff's  Per- 
formance; 

Answer,  Traverse  of  Plaintiff's  Gen- 
eral Allegation   of  Performance; 

Answer,  Excuse  for  Non-perform- 
ance; 

Performance  by  Defendant   (a,  b). 
Principal  and  Agent: 

Answer,  Denial  of  Negligence  in 
Selling  Goods; 

Answer,  Denial  of  Negligence  in  Giv- 
ing  Credit. 
Principal  and  Surety: 

Answer   by  Bail,   No   Execution; 

Answer,  by  Bail,  Death  of  Principal; 

Answer,  That  Note  Was  Extended 
Without  Consent  of  Surety; 

Answer,    That    Signing    of    Note    by 
Surety  Was  on  Condition  That  Co- 
surety Sign. 
Release: 

Answer  Setting  up  Release; 

Supplemental    Answ'er,    Release    and 
Discharge  Since   Continuance. 
Replevin  : 

Answer,   Defendant    Part    Owner; 

Answer,  Title  in  Defendant  or  in 
Stranger; 

Answer,  Lien  for  Storage  on  Freight; 

Answer,  Property  Distrained  Doing 
Damage; 

Answer,  Lien  for  Services; 

Answer,    Denial    of    Taking. 
Rescue  and  Escape: 

Answer,  Return   of  Debtor  After  Es- 
cape. 
Sales : 

Answer,    Denial    of    Sale; 
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Answer,  Denial  That  Credit  Has  Ex- 
pired; 

Answer,  Alleging  Breach  as  to  Qual- 
ity; 

Answer,  Denial  of  Plaintiff's  Title 
to   Goods  When   Sold; 

Answer,  Plaintiff  Agreed  To  Take 
Note  in  Part  Payment; 

Answer,  Sales  of  Personal  Property, 
Explaining  Contract  of  Sale,  and 
Alleging  Breach  as  to  Delivery; 

Answer,  Denial  of  Necessaries; 

Answer,  Not  Necessaries. 
Set-Off,    Counterclaim    and    Recoup- 
ment: 

Answer,  Counterclaim  Against  Car- 
riers for   Negligence; 

Answer,  Set-Off  by  Executors; 

Answer,  Set-Off  in  Action  by  Execu- 
tors; 

Answer,  Defenses  and  Counterclaims, 
Pleaded   Together; 

Answer,   Set-Off,   General; 

Statement    Admitting    Counterclaim; 

Answer,    Recoupment    for   Breach    of 
Warranty. 
Special  Assessments: 

Answer.  Pleading  Exemption  of  Prop- 
erty From   Special   Assessment; 

Answer,    Pleading    Illegality    of    As- 
sessment. 
Specific  Performance  : 

Answer,  Denial  of  Payment  or  Ten- 
der; 

Answer,  Denial  of  Part  Performance; 

Answer,  Denial  of  Delivery  of  Pos- 
session; 

Answer,  Denial  of  Readiness  To 
Convey; 

Answer,  Denial  of  Title. 
Tender : 

Answer,    Tender   of   Payment; 

Answer,  Tender  as  to  Part,  and  Pay- 
ment  as  to  Part; 

Answer,  Denial  of  Part,  and  Tender 
of  Residue; 

Answer,    Demand    Before    or    After 
Plaintiff's  Tender. 
Trespass : 

Answer,   Denial   of   Breaking; 

Answer,    Denial    of   Taking; 

Answer,  Denial   of  I'laintiff's  Title; 

Answer,  Denial  of  Plaintiff's  Title, 
as   to    Part; 

Answer,  Denial  of  Plaintiff's  Posses- 
sion; 

Answer,  Denial  of  Riglit  to  Posses- 
sion; 

Answer,   License; 

Answer,  Acts  Were  Not  Committed 
on  Land  Alleged; 


Answer,    Goods    Were   Attached,   and 
Plaintiff  Fraudulent   Grantee. 
Trover  and  Conversion: 

Answer,  Denial   of  Bailment; 

Answer,   Denial   of   Detention; 

Answer,  Denial  of  Conversion; 

Answer,  Denial  of  Plaintiff's  Own- 
ership; 

Answer,  Denial  of  Assignment  of 
Cause  of  Action; 

Answer,   That   Plaintiff  Has  Lien  on 
Goods  by  Pledge. 
Trusts  and  Trustees: 

Answer  bv  Trustee  That  He  Declines 
To  Act; 

Answer  by  Trustee  With  Denial  of 
Having   Acted; 

Answer,  Denial  of  Trusteeship. 

Statement     in     Answer     of     Trustee 
Acquiescence  of  Cestui  Qui  Trust; 
Usury  : 

Answer,  Usury  in  Making  Note,  (a), 
(b); 

Answer,  Bill  Was  Given  To  Secure 
Performance  of  Usurious  Contract 
Between  Acceptor  and  Third  Per- 
son; 

Usury  in  Transfer  of  Accommoda- 
tion  Note; 

Answer,  Usury  in  Loan. 

Warranty  : 

Answer,  Denial  of  Representations; 

Answer,   Denial   of  Warranty; 

Answer,  Breach  of  Warranty  in  Sale; 

Answer,  Denial  of  Breach. 
Waste  : 

Answer,    Denial    of   Waste. 

I.     General  Forms. 

A.     General   Form   of  Aiisiver. 

The  defendant,  John  Doe  (by  M.  N., 
his  attorney),  answering  the  complaint 
herein,  denies  (or,  if  the  defense  is  new 
matter,  alleges,  or,  if  the  new  matter 
be  available  as  a  counterclaim,  alleges 
for  a  counterclaim  thereto)   that,  etc. 

If  affirmative  relief  is  sought,  but 
not  otherwise,  add,  after  statement  of 
facts: 

Wherefore,  defendant  demands  (stat- 
ing what). 

(Signature.) 

(Verification,  if  the  complaint  is  ver- 
ified.)    2  Abb.  Forms  11. 

Note. — It  is  a  common  practice  to 
add  to  an  answer  not  asking  affirmative 
relief,  a  prayer  in  this  or  similar  form: 
Wherefore  the  defendant  demands  judg 
ment  dismissing  the  complaint  (on  th*:' 
merits)   with  costs. 
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B.  Gciurtil    Form    of    Answer    llltcrc 

'lilt  re  Arc  St't'cral  Dcfcn.svs. 

The  defondant  (by  M.  N.,  Iiis  attor- 
ney), auswi'rinjj  the  complaint  heroin: 

First.  For  a  first  defense  to  the  first 
alleged  cause  of  action,  denies  (etc., 
generally  or  specifically). 

Second.  For  a  further  defense  to 
said  cause  of  action,  said  defendant 
alleges  (here  set  forth  the  facts  con- 
stituting it). 

Third.  For  a  further  defense  to  said 
first  cause  of  action,  said  defendant 
alleges  (here  set  forth  the  facts  con- 
stituting it,  except  that  if  any  of  them 
have  been  alleged  above,  an  express 
reference  to  those  allegations  will  suf- 
fice instead  of  a  repetition  of  them). 

Fourth.  For  a  counterclaim  to  the 
second  alleged  cause  of  action,  said  de- 
fendant   alleges,   etc. 

Wherefore,  said  defendant  demands, 
etc.     2  Abb.  Forms  12. 

Note. — If  a  defense  be  intended  as  a 
"partial  defense"  it  is  essential  that 
it  be  so  stated,  and  it  must  be  ex- 
pressly stated  to  be  a  partial  defense 
to  the  entire  complaint  or  to  one  or 
more  separate  causes  of  action  therein 
set  forth. 

Note. — 2  Standard  Proc.  55,  56. 

C.  Goiera]   Form   of   Counterclaim. 
The    defendant    (naming    him,    if    he 

is  one  of  several,  answering  separ- 
ately'),  by  M.  iST.,  his  attorney,  answer- 
ing the  complaint  herein,  for  a  counter- 
claim (to  the  first  cause  of  action) 
says: 

That      on      the      day      of 

18—,    and    before    the    com- 


mencement of  this  action,  the  plaintifiE 
became,  and  still  is,  indebted  to  this 
defendant  upon  an  account  (etc.,  or 
otherwise,  stating  cause  of  action  as 
in  a   complaint). 

Wherefore,  etc.     2  Abb.  Forms  172. 

D.     Com-mencements. 

1.  Comviencement    of    Ansiver     by 

Defendant    Appcarinff    in    Per- 
son. 
The   defendant  Y.   Z.,   in   person,   an- 
swering the   plaintiff's   complaint   here- 
in, alleges  (or,  denies) :     2  Abb.  Forms 
13. 

2.  Commencement  of  Answer  hy  a 

Defendant  Sued  by  a   Wrong 

Name. 
This  defendant,  Y.  Z.,  in  the  sum- 
mons and  complaint  in  this  action 
called  G.  E.,  answering  the  plaintiff's 
complaint  herein,  alleges  (or,  denies): 
2  Abb.  Form's  13. 


3.  Commencement    of    AnNircr,    hy 

Infant. 
This  defendant,  an  infant  under  the 
ago  of  twenty-one  years,  by  (\  D.,  jiis 
guardian,  answering  the  plaintilf's  com- 
])l;nnt  herein,  alleges  (or,  denies):  2 
Abb.  Forms  13. 

4.  Commencement  of  Anfueer  hy  a 

TAUiatic,  Etc. 
The  defendant,  Y.  Z.,  a  lunatic  (or, 
a  person  of  unsound  mind,  or,  an  idiot, 
or,  an  habitual  drunkard),  by  M.  B., 
his  committee  and  guardian,  answering 
the  plaintiff's  complaint  herein,  alleges 
(or,  denies):     2  Abb.  Forms  14. 

II.     Denials. 

A.     .tn.sivcr,  General   Denial    (a). 

The  defendant  answering  the  com- 
plaint herein  denies  each  and  every 
allegation  thereof.     2  Abb.  Forms  17. 

General  Denial  (h). 

The  defendant  answers  (or,  the  de- 
fendants answer,  or  if  only  part  of  the 
defendants  join,  the  defendants,  W.  X. 
and  Y.  Z.,  answer)  to  the  complaint: 
That  no  allegation  thereof  is  true. 
2   Abb.  Forms  17. 

Note. — 7  Standard  Proc.  3G.  At 
common  law  affirmative  allegations  were 
denied   in    negative   form,   thus:    "And 

the    said    defendant,    by ,    his 

attorney,  says  that  the  windows  of  the 
said  messuage  or  tenement  were  not 
in  any  part  thereof  ruinous,  or  in  de- 
cay, or  out  of  repair,"  etc.  This  is 
sufficient  and  proper  under  the  codes; 
but  the  profession  in  most  cases  have 
adopted    a    denial    of    the     affirmative, 

thus:    "The     defendant     ,     by 

-,    his    attorney,    answering    the 


complaint  herein,  denies  that  the  win- 
dows of  the  said  messuage  or  tene- 
ment were  in  any  part  thereof  ruinous, 
or  in  decay,  or  out  of  repair,"  etc.  Neg- 
ative allegations  at  common  law  were 
traversed   by   affirmative   allegations. 

The  negative  denials  following,  B  — 
M,  may  be  changed  to  the  affirmative 
form   and   "denied." 

B.  Answer,    General    Denial    of    One 

of  Several  Causes  of  Action. 
The  defendant  answering  the  first 
cause  of  action  contained  in  the  com- 
plaint herein  denies  each  and  every 
allegation  of  the  complaint  respecting 
the  same.     2  Abb.  Forms  17. 

C.  Answer,  Denial  of  Deed   (a). 
Says    that    the    alleged    deed    is    not 

his  deed.     2  Abb.  Forms  39. 
Answer,  Denial  of  Deed  (b). 
That  the  defendant   (or,  the  plaintiff) 
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did  not  execute  such  deed  to  the  plain- 
tiff (or,  the  defendant),  as  alleged. 
2  Abb.  Forms  39. 

Answer,  Denial  of  Deed   (c). 

That  the  defendant  (or,  the  plaintiff) 
did  not  convey  to  the  plaintiff  (or  de- 
fendant) the  possession  (or  the  equity 
of  redemption)  in  said  premises,  as  al 
leged.     2  Abb.  Forms  39. 

D.  Ansioer,  Denial  of  Conditional  De- 

livery. 
That  the  said  promissory  note  (or 
deed),  etc.,  ■was  not  executed  and  de- 
livered by  the  plaintiff  on  the  condition 
and  understanding  alleged,  but  was  de- 
livered by  him  absolutely  and  without 
condition.     2  Abb.  Forms  39. 

E.  Answer,   Denial   of   Covenant. 
That    he    did   not    covenant    or    agree 

with  the  plaintiff,  as  alleged.  2  Abb. 
Forms  103. 

F.  Answer,  Denial  of  Breach  of  Cov- 

enant. 
That  the  defendant  duly  performed 
said  covenant  (or  all  the  conditions  of 
said  contract)  on  his  part;  and  (here 
state  performance,  pursuing  the  words 
of  the  covenant,  if  it  be  in  the  affirm- 
ative; and  stating  particular  acts,  if 
it  be  in  the  alternative,  or  in  any  case, 
where  this  can  be  done  without  too 
great  prolixity).     2  Abb.  Forms  104. 

G.  Answer,     Denial     of     Breach     of 

Aifreement. 

That  he  did  not  agree  with  the  plain- 
tiff, as  alleged.     2  Abb.  Forms  104. 

H.     Answer,  Denial  of  Contract. 

Says  that  he  never  promised  (or  war- 
ranted, or  agreed,  or  covenanted),  as 
alleged.     2  Abb.  Forms  39. 

I.     Answer,  Denial  of  Indebtedness. 

Denies  that  he  ever  was  indebted  as 
alleged.     2   Abb.   Forms   40. 

J.  Ansivcr,  Denial  of  Indebtedness, 
Admittiny    Fart. 

Admits    that    he    owes    the    plaintiff 

dollars,    part    of   the    sum    of 

dollars  demanded  in  the  com- 
plaint, and  consents  that  the  plaintiff 
have  judgment  therefor;  but  as  to  the 
residue  of  said  sum,  he  denies  that  he 
ever  was  so  indebted.  2  Abb.  Forms 
40. 

K.  Answer,  Denial  That  Money  Was 
Lent. 

That  the  plaintiff  did  not  lend  him 
the  money  mentioned  in  the  complaint, 
nor  any  part  thereof.     2  Abb.  Forms  (11. 

L.  Answer,  Denial  That  Money  Was 
Heceived. 

That  he  has  not  received  the  money 


mentioned  in  the  complaint,  nor  any 
part   thereof.     2  Abb.  Forms  61. 

M.  Answer,  Denial  of  Bequest  To 
Pay,  Etc. 

I.  That  he  never  requested  the 
plaintiff  to  pay  any  money  to  said 
(naming  the  person  to  whom,  or  object 
for  which,  payment  is  alleged  to  have 
been  made). 

(II.  That  he  never  promised  to  pay 
any  money  to  the  plaintiff  on  account 
of  any  money  paid  to  the  said  M.  IM.) 
2   Abb.   Forms   61. 

N.  Answer,  Denial  of  Loss  by  Com- 
mon Carrier. 

That    the    said    goods    were    not    lost 

to  said through  any  negligence 

or  misbehavior  of  the  defendants,  and 
they  have  no  knowledge  or  information 
sufficient  to  form  a  belief  whether  the 
said  goods  were  ever  lost  to  said 
.     2  Abb.  Forms  110. 


Note. — The  use  of  this  form  will  de- 
pend upon  whether  negligence  or  misbe- 
havior of  the  carrier  is  alleged  in  the 
complaint,  defendant's  liability  not 
being  based  necessarily  upon  the  pres- 
ence  of   either   of  these   facts. 

O.  Answer,  Denial  of  Delivery  of 
Goods  to  Common  Carrier. 

That    said never    delivered 

to  them  the  goods  mentioned  in  said 
complaint,  and  they  never  received  the 
same.     2  Abb.  Forms  109. 

Note. — See  note  to  II,  A. 

P.  Answer,  Denial  of  Employment  as 
Common  Carrier. 

That  they  never  undertook  or  agreed 
to    safely    carry     the     said     goods     to 

,   or   to   deliver   them    there   to 

,  and  that  said never 


paid  them  an}^  reward  for  any  such 
service.     2  Abb.  Forms  109. 

Note. — See  note  to  II,  A. 

Q.     Ansiver,   Not  a   Common   Carrier. 

That  he  is  not,  and  was  not  at  the 
time  mentioned  in  the  complaint,  a 
common   carrier.     2   Abb.  Forms  109. 

Note. — This  is  substantially  the  form 
set  forth  in  Beach  r.  Berdell,  2  Duer 
(N.  Y.)   327. 

R.     Anstver,   Denial  of  Bailment. 

I.  That  said  (subject  of  bailment) 
was  not  the  property  of  said  (alleged 
bailor),  and  it  was  not  deposited  with 
the  defendant  by  him  or  his  agents. 

II.  That  the  Same  was  the  property 
of  one  M.  N.,  to  whom  the  j)ossessiou 
(if  it  belonged  when  this  action  wag 
brought, 
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III.  That  before  the  commencement 
of  this  action  the  defendant  h;ui,  on 
the  demand  of  said  M.  N.,  the  true 
owner,  delivered  the  same  to  him.  2 
Abb.  Forms   109. 

in.     New  Matter. 

A.  Answrr,  'That  Defendant  is  a 
Bona  Fide  Purchaser  IVithout 
Notice. 

I.     That    on    the    day     of 


,  IS — ,  M.  N.,  was,  or  pretended 

to  be,  the  owner  in  fee  simple  of  the 
lands  and  premises  described  in  the 
complaint,  free  from  all  incumbrances; 
and  he  then  was  in  the  actual  posses- 
sion thereof. 

II.  That  the  defendant,  believing 
such  to  be  the  fact,  on  that  day  agreed 
with   him   for    the    purchase    thereof   in 

fee    simple,   for   the   price    of   

dollars;  whereupon  the  said  M.  N.  con- 
veyed the  said  premises  to  this  defend- 
ant, by  his  deed,  dated  on  the  

day  of ,  which  deed  contained 

a  covenant  on  the  part  of  said  M.  N. 
that  he  was  absolutely  seized  of  said 
premises,  and  that  the  same  were  free 
from  all  incumbrances. 

III.  That  said  sum  of  dol- 
lars was  actually  paid  by  this  defend- 
ant to  said  M.  N.  (at  the  time  of  the 
date  of  said  deed). 

IV.  That  this  defendant  had  not, 
at  or  before  the  time  of  the  said  con- 
veyance, or  of  the  said  payment  of  the 
purchase  money,  any  notice  whatso- 
ever, either  express  or   implied,   of   the 

said  (annuity  of dollars),  now 

claimed  by  the  plaintiff,  or  of  any 
other  incumbrance  whatsoever  that  af- 
fected the  said  premises.  2  Abb. 
Forms    167. 

Note. — It  would  be  better  to  state 
definitely  in  II  that  the  defendant  be- 
lieved M.  N.  to  be  the  owner  in  fee 
simple. 

B.  Answer,  That  the  Delivery  Was  in 
Escrow. 

1.  That  he  gave  said  deed  (or  other 
writing)  to  secure  the  repayment  of 
dollars,  then  lent  by  the  plain- 
tiff to  one  M.  N.,  and  that  he  delivered 
said  deed,  not  to  the  plaintiff  or  his 
agent,  but  to  one  O.  P.  as  an  escrow, 
to  be  kept  by  him  upon  condition  that 

if  the  said  M.  N.  should  within  

months  secure  the  repayment  of  said 
sum    of    money    to    the    plaintiff    by    a 

mortgage  upon  his  freehold  at ; 

that  then  the  said  deed  should  be  im- 


mediately discharged  and  annulled,  and 
returned  to  the  defendant,  and  that 
only  in  case  of  default  of  the  said  M. 
N.  so  securing  the  repayment  of  the 
said  sum,  siiould  the  said  deed  of  the 
defendant  stand  in  force. 

II.      That    within    the    time    agreed, 

and   on  the  day   of , 

IS — ,  said  M.  N.  did  secure  the  repay- 
ment of  the  said  sum  to  the  plaintilf 
by  a  mortgage  upon  said  freehold, 
which  the  plaintiff'  then  and  there  ac- 
cepted as  such  security;  whereby  the 
deed  of  the  defendant  so  delivered  in 
escrow  became  void.     2  Abb.  Forms  40. 

C.  Answer,  Coverture  of  the  Defend- 

ant. 
That  at  the  time  of  the  making  of 
the  supposed  (contract)  alleged  in  the 
complaint,  this  defendant  was  (and  still 
is)  the  wife  of  one  M.  N.  2  Abb. 
Forms   40. 

D.  Anstver,  Eescission  of  Contract. 
That    after    the    contract    alleged    in 

the  complaint,  and  before  any  breach 
thereof,  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant  that 
the  said  contract  should  be  waived, 
abandoned,  and  rescinded;  and  they 
then  waived,  abandoned,  and  rescinded 
the  same  accordingly.  2  Abb.  Forms 
56. 

Note. — Date    of    rescission    might     be 
inserted. 

E.  Answer,  Accounting  and  Fayment. 
That      on      the      day      of 

18—,  this  defendant  account- 


ed with  and  paid  over  to  the  plaintiff' 
all  moneys  received  by  this  defendant, 
up  to  that  day,  as  such  agent  of  the 
plaintiff.     2  Alab.   Forms   62. 

Note. — Or,  fully  accounted  with 
plaintiff  concerning  all  matters  alleged 
in   the  complaint,  etc. 

F.     Answer  of  Former  Judgment. 

That      on      the      day      of 

,  18 — ,  at in  an  action 


brought   in   the 


court    (or  be- 


fore  M.   N.,   a  justice   of   the  peace   in 

and  for ),  by  against 

-,  for  the  same  cause  of  action 


as  that  set  forth  in  the  complaint  here- 
in,   said recovered    judgment 

duly    given,    upon    the    merits    thereof, 

against    said    ,     for 

dollars  (or  state  other  relief  adjudged). 
2  Abb.  Forms  33. 

Note. — If    parties    are    not    the    sama 
their  privity   must  be   alleged. 
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6.  Answer  by  Common  Carrier  That 
the  Damage  Was  by  Plaintiff's 
Fault. 

I.  That  the  goods  mentioned  in  the 
complaint,  called ,  were  a  cor- 
rosive and  destructive  substance,  rot- 
ting casks  and  cask-hoops,  and  other 
substances  in  contact  with  it,  which 
the  plaintiffs  knew,  but  which  the  de- 
fendant did  not  know,  and  could  not 
reasonably  be  expected  to  know. 

II.  That  the  plaintiffs  did  not  inform 
the  defendant  of  the  destructive  nature 
of  the  goods,  and  negligently  delivered 
the  same  to  the  defendant  in  bulk,  and 
thereby  induced  the  defendant  to  be- 
lieve that  the  same  might  be  placed 
in  contact  with  casks,  cask-hoops,  and 
other  substances,  safely;  and  they  in 
consequence  stowed  the  same  among 
,  whereby  the  injury  com- 
plained of  was  caused,  and  not  other-- 
wise.     2  Abb.  Forms  110. 

Note. — As  to  sufficiency  of  this  form 
see  Hutchinson  v.  Guion,  28  L.  J.  (N. 
S.)    C.  P.   63. 

H.  Answer  by  Common  Carrier  Tlmt 
the  Goods  Were  Lost  by  Eisli 
Excluded  by  Contract. 

I.  That  the  merchandise  mentioned 
in  the  complaint  was  delivered  by  the 
plaintiffs  to  the  defendants,  and  by 
them  received  on  board  the  steamer 
Lexington,  under  and  in  pursuance  of 
a  special  contract  made  between  them 
for  the  transportation  of  the  same  from 
New  York  to  Stonington,  of  which  the 
following  is  a  copy:  (Copy  of  the 
contract.) 

II.  That  while  the  merchandise  was 
well  and  properly  stowed  on  board  the 
steamboat,  and  being  carried  pursuant 
to  the  contract,  and  without  any  care 
lessness  or  misconduct  of  defendants 
or  their  servants,  or  any  defect  of  the 
boat  or  its  equipments,  the  boat,  by 
mere  casualty  and  accident,  took  fire, 
and  was  consumed,  with  its  cargo,  in- 
cluding the  merchandise  of  the  plain- 
tiffs; and  thereby,  by  accident  and  cas- 
ualty of  fire,  and  not  by  any  negli- 
gence, misconduct  or  default  of  the 
defendants,  the  merchandise  was  not 
delivered  at  Stonington,  and  became 
lost  to  the  plaintiffs.  2  Abb.  Forms 
111. 

Note. — Substance  of  form  is  approved 
in    Dorr   v.    New   Jersey   S.    N.    Co.,    11 
N.   Y.   485. 
ANSWERS    IN    EQUITY.— See   Bills 

AND  Answers. 


APPEAL  BONDS. 

For    other    forms,     see     2     Standard 
Peoc.  98. 

CROSS-REFEKENCES : 
Admiralty: 

Bond  to  the  Clerk  for  Costs; 

Bond  on  Appeal. 
Appeals : 

Bond  on  Appeal. 
Writ  of  Error: 

Bond  in  Error. 
Complaint  on    UndertaTcing  for  Costs  of 
Appeal. 

I.      That    on    the day     of 


,    18 — ,    judgment     was     duly 

given  at   (a  general  term  of  this  court, 

or  by  the court)   in  favor  of 

the  above  named  plaintiffs,  against  one 

M.  N.  for  the  sum  of  dollars; 

and    that    on     the     day     of 


,  18 — ,  the  said  M.  N.  appealed 

to  the  (court  of  appeals)  from  the  said 
judgment. 

II.  That  upon  said  appeal,  the 
defendants  duly  made  and  filed  with 
the  clerk  of  said  court,  for  the  use  of 
these  plaintiffs,  their  written  undertak- 
ing and  justification  therein,  of  which 
the  following  is  a  copy:  (copy  of  under- 
taking). 

III.  That   by   an    order   of   the   said 

(appellate  court),  made  on  the 

day    of ,    18 — ,    the    judgment 

appealed  from  was  in  all  respects  af- 
firmed, and  the  sum  of  dol- 
lars, costs  and  damages  on  the  appeal, 
was  awarded  against  the  appellant,  but 
that  no  part  of  the  same  has  been  paid. 
1   Abb.  Forms  330. 
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Arri:ALs 


]\'<nnr  of   Sccurit}/,   7(i 
(\rti/irat<-  of  Clrrk  to  li<coiil. 


7(i 


IV.  Staying  Proceedings,  7(i 

A.  I'lulcrtahiiui      on      Monri/      ,hiil<i- 

mcnt,  76 

B.  Vnihrtokin;}     on     Juih/innif      l<>r 

Possession   of  Personal   Projur- 
tll,  76 
C     Undcrtalinff     on     Judfimcnl      for 
Possession  of  Pen!  Prnpcrtii.  77 

D.  Undertaking    on    Justice's    Ju(l;j- 

ment,  11 

E.  Affidavit,    Order    Direetinp    Deliv- 

ery of  Personal  Property,  11 

F.  Notice  of  Motion,  77 

G.  Order,   11 

V.  In  Appellate  Court,  77 

A.  Notice  of  Jrpument,   11 

B.  Notice    of    Motion     for     Ee-arrju- 

ment,  11 

C.  Order  for  Bc-argument,  78 

D.  Dismissal,  78 

1.  Notice  of  Motion  To  Distniss,  78 

2.  Motion  by  Appellant,  78 

3.  Motion   To  Dismiss,  78 

E.  Order  Dismissing,  78 

F.  Judgment  of  Affirmance,  78 

G.  Judgment  of  Eeversal,  78 

H.  Judgment,  Modification  and  Af- 
firmance,  79 

I.  0-rder  for  Eeversal  Unless  Con- 
sent to  E eduction,  79 

J.  Judgment  on  Consent  to  Eeduc- 
tion,    79 

K.     Order  for  Bestitution,  79 

L.  Judgment  on  Appeal  by  Both 
Parties,   79 

M.     Judgment  on   Dismissal,  79 

VI.  In  Court  Below,  79 

.A.     Notice  of  Filing  Eemitlitur,  79 
I  J.     Order  for  Judgment,   80 

VII.  Complaint    for    Repayment     of 
Judgment,  SO 

For    other    forms,    see     2     Standard 
Proc.   221,  294,   295,  314,   372.   373. 

CROSS-EEFERENCES: 
Admiralty  : 

Decree   of   District   Court,   After   Re- 
mittitur From   Supreme  Court; 

Notice    of    Appeal    to    Circuit    Court 
of   Appeals; 

Appeal    From    District    Court    to    Su- 
preme Court; 

Citation  on   Appeal; 

Bond   on   Appeal; 

Bond  to  the  Clerk  for  Costs; 

Affidavit  of  Service  of  Citation  and 
Appeal; 

Notice   of  Appearance; 


Kolurn    From     District    Court    to    Su- 
premo  Court. 
Hii.LS  OK   Exceptions: 

Defendant 's    Bill    of     Exceptions     to 
Cliarijo   to   .liiry; 

Inilorsemciit    on    liill    of    Exceptions; 

l'Iniiitifl"s     Bill     of     Exceptions      to 
Charge  to  Jury; 

Bill    of    Exceptions    to    Decision    Ad- 
mitting   Evidence; 

Bill    of    Exceptions    to    Decision    Re- 
jecting Evidence; 

Bill     of    Exceptions     Setting     Forth 
Pleadings; 

Bill  of  Exceptions  Prepared  for  Set- 
tlement; 

Bills     of     Exception     Under     Florida 
Rules    ; 

Amendments  to  Bill  of  Exceptions; 

Notice  of   Settlement   of  Bill   of   Ex- 
ceptions; 

Judge's    Certificate    to    Bill     of     Ex- 
ceptions. 
Case  on  Appeal: 

Case     Containing     Exceptions     Upon 
Trial  by  Jury; 

Case  Containing  Exceptions  on  Trial 
by   Court   or   Referee; 

Amendments  Proposed  to  Case,  Ktc; 

Notice   of   Settlement   of   Case,   Etc.; 

Indorsement   on   Case   or   Bill   of   Ex- 
ceptions; 

Case; 

Order   for   Time   To   Prepare   Case   or 
Exceptions,    With  Stay; 

Case   Setting  Out   Evidence; 

Certificate  of  Judge  to  Case; 

Transcript   of   Record   Under   Florida 
Rules; 

Caption   of   Transcript,   Texas   Rules; 

Caption      and      Commencement,      etc. 
(Nebraska) ; 

Certificate    of   Clerk    (California); 

Certificate    of   Justice   of   Peace,   etc. 
(Mississippi). 
Certiorari  : 

Certiorari    on   Allegation    of   Diminu- 
tion. 
Eminent  Domain: 

Notice    of    Appeal    From    Assessment 
by    Commissioners; 

Appeal   From   Order  of  Board   of  Al- 
dermen. 
Findings  and  Conclusions: 

Notice    of    Exceptions    to   Finding   of 
F'act; 

Notice  of  Exceptions  to   Findings   of 
Court   or   Referee. 
Judgments  and  Decrees,  Enforcement 

OF: 

Fieri  Facias  After  Non   Pros,  or  Af- 
firmation in  Supreme  Court, 
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Mandate  : 

Mandate,     United     States     Supreme 
Court  to  State  Court; 

Mandate,    Appellate    Court    to    Com- 
mon  Pleas; 

Mandate    From    United     States     Su- 
preme  Court   to  District   Court; 

Mandate  of  State  Supreme  Court. 
Eemittitur  : 

Eemittitur  From   Appellate  Court; 

Eemittitur     From,    Appellate     Court, 
With  Costs; 

Eemittitur     From     Appellate     Court. 
With  Costs  and  Damages. 
Stay  of   Proceedings: 

Order    To    Stay    Proceedings    on   Ap- 
peal    From     Decision      of      Circuit 
Judge. 
"Writ  of  Error: 

Writ   of   Error  to   Trial   Court   From 
Supreme   Court; 

Notice   of  Issuing  Writ   of  Error. 

I.  Notice  of  Judgment,  To  Limit  Time, 
Take  notice  that  judgment  was  en- 
tered in  this  action,  in  favor  of  the 
(plaintiff)  for  ( dollars,  dam- 
ages   and    costs),    in    the    office    of    the 

clerk    of    the    county    of (or 

the     clerk     of     this     court),     on     the 

day    of  ,    18—    (and 

affirming  the  judgment  theretofore  re- 
covered herein  by  said  plaintiff).  2 
Abb.  Forms  636. 

II.  Taking  Appeals. 

A.  Application    for  Appeal. 

The  United  States,  by  E.  P.  Norton, 
its  solicitor,  makes  application  to  the 
honorable  court  of  claims  for  an  appeal 
of  the  case  of  Theodore  Adams  r. 
Tlie  United  States,  to  the  supreme 
court  of  the  United  States. 

E.  P.  Norton, 
Solicitor  for  the  United  States. 

United  States  v.  Adams,  6  Wall.  (U. 
S.)    101,  18  L.  ed.   792. 

B.  Petition   for  Appeal. 

"Your  petitioner,  .James  T.  Shields, 
Jr.,  suing  as  receiver  of  the  Morris- 
town  and  Cumberland  G-ap  Eailroad 
Company,  respectfully  represents  that 
there  is  manifest  error  committed,  to 
the  injury  of  the  petitioner,  by  the 
final  decree  pronouncf'd  in  this  cause 
on  the  31st  day  of  January,  1894,  and 
by  the  interlocutory  orders  and  de- 
crees theretofore  pronounced  in  these 
,  in  and  by  which  said  inter- 
locutory orders  and  final  decrees  this 
court  assumed  and  asserted  jurisdiction 
of   the   property  and   effects   belonging 


to  and  constituting  the  estate  of  the 
defendant  Morristown  and  Cumberland 
Gap  Eailroad  Company  as  against  the 
lawful  custody  and  possession  of  this 
petitioner  under  orders  and  decrees 
theretofore  pronounced  by  the  chancery 
court  of  Hamblen  county,  Tennessee, 
in  the  cause  pending  in  said  chancery 
court  entitled  'Thomas  B.  Crosby  et 
al  V.  Morristown  and  Cumberland 
Gap  Eailroad  Company,  et  al., ' 
under  jurisdiction  theretofore  law- 
fully exercised  and  as.sunied,  said  chan- 
cery court  being  a  court  of  equity  of 
concurrent  jurisdiction  with  this  court, 
and  which  said  chancery  court  of  Ham- 
blen county,  Tennessee,  was  thereby 
ousted  of  the  lawful  jurisdiction,  and 
this  petitioner,  as  such  receiver,  be- 
came deprived  of  the  lawful  custody 
of  the  property  and  estate  of  said 
]\rorristown  and  Cumberland  Gap  Eail- 
road Company,  the  subject-matter  of 
controversy  in  the  cause  then  and  there 
pending  in  said  court. 

"Wherefore  petitioner,  James  T. 
Shields,  Jr.,  receiver,  etc.,  considering 
himself  aggrieved,  prays  an  order 
granting  an  appeal  from  said  final  de- 
cree and  interlocutory  orders,  taking 
and  exercising  jurisdiction  as  afore- 
said, to  the  supreme  court  of  the 
United  States,  as  authorized  by  section 
5  of  the  act  of  congress  of  the  United 
States,  approved  March  3,  1891,  and 
petitioner  herewith  filed  his  bond  in 
the  penal  sum  of  five  hundred  dollars, 
which  bond  is  approved  by  the  Hon- 
orable D.  M.  Key,  one  of  the  judges 
of  this  court."  Shields  v.  Coleman, 
157  U.  S.  168,  15  Sup.  Ct.  570,  39  L. 
ed.   660. 

Note. — In  many  jurisdictions  the 
"reasons"  or  "assignments  of  error" 
must  be  stated  in  the  petition,  as  in- 
dicated  above. 

The  general  rule  that  an  appeal  must 
be  taken  in  the  name  of  all  parties 
against  whom  the  judgment  is  ren- 
dered must  be  observed,  unless  there 
be  an  exception  under  the  procedure 
in  the  jurisdiction  where  the  form  is 
to  be  used,  and  the  use  of  the  article 
in  2  Standard  Proc.  106  in  connection 
with  the  preparation  of  the  necessary 
papers   is   particularly   advisable. 

C.     Order  Granting  Appeal   (a). 

"Upon  consideration  of  the  petition 
for  appeal  to  flie  supreme  court  of  tho 
United  States  filed  herein  by  James  T 
Shields,  Jr.,  as  receiver  of  the  M.  &  C, 
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G.  K.  R.  Co.,  under  appointment  bj' 
the  chancery  court  of  Ilaniblon  county, 
Tennessee,  it  is  ordered  that  said  ai> 
poal  be  granted,  bond  therefor  in  the 
penalty  of  five  hundred  dollars  having 
been  executed  and  approved  by  tho 
court."  Shields  v.  Coleman,  157  U.  !S. 
168,  15  Sup.  Ct.  570.  39  L.  ed.  660. 

Ordrr  Allowing  Appeal  (?;).— "Upon 
consideration  of  the  petition  for  appeal 
to  the  Supreme  Court  of  the  United 
States  filed  herein  by  James  T.  ShieMs, 
Jr.,  as  receiver  of  the  M.  &  C.  G.  R.  R. 
Co.  under  the  appointment  by  the 
chancery  court  of  Hamblen  county, 
Tennessee,  it  is  ordered  that  said  ap- 
peal be  granted,  bond  therefor  in  the 
penalty  of  five  hundred  dollars  having 
been  executed  and  approved  by  the 
court. 

"It  is  further  ordered  that  the  pe- 
titioner  for   supersedeas   be   deniea. 

"This  appeal  is  granted  solely  upon 
the  question  of  jurisdiction,  and  un- 
less counsel  shall  agree  by  stipulation, 
filed  with  the  clerk,  in  respect  to  the 
portions  of  the  record  to  be  tran- 
scribed and  filed  in  said  United  States 
Supreme  Court  under  said  appeal  as 
prayed  and  granted,  the  appellant  has 
leave  to  present  the  record  to  the  court 
on  Saturday,  the  29th  day  of  July, 
inst.,  for  the  determination  of  vrhat 
portion  of  the  record  shall  be  certified 
to  said  Supreme  Court  under  said  ap- 
peal." Shields  v.  Coleman,  157  U.  S. 
168,   15   Sup.   Ct.   570,   39   L.   ed.   660. 

Order  Allowing  Appeal  {c). — "On  mo- 
tion  of  Roselius  &   Philips  and  Horner 
&  Benedict,  of  counsel  for  Wm.  Stack- 
house,  Sarah  F.  Brooks,  widow  in  com- 
munity   of     Haywood     Stackhouse,     de- 
ceased and  natural  tutrix  of  her  minor 
children,   Herbert,   Maude,  Blanche   and 
Mabel    Stackhouse,    and     Lilla     Stack- 
house,    wife    of    J.    W.     Bryant,     duly 
authorized    and    assisted    by    her    hus- 
band, and  the   legal  heirs  of  James  P. 
"Waters,  deceased,  to-wit:   Henrietta  A. 
"Waters,    wife    of    'V\^illiam    Stackhouse, 
and  by  her  husband   duly  assisted  and 
authorized    Mrs.    Widow    Mary    Upton, 
widow  of  Wheelock  S.  Upton,  deceased, 
and    William    H.    "Waters,    and    on    sug- 
gesting to  the   court   that  said   appear- 
ers    and    movers    have    been    informed 
and  believe  that  there  is  error  to  their 
prejudice    in    the    final    judgment    ren- 
dered   in    the    above    entitled    case    by 
this    honorable    court,    on    the    20th    of 
February,   1872,   and   that  they  are   de- 
sirous   of   appealing    suspensively    from 


the  same  to  tho  supreme  court  of  tho 
state  of  Louisiana,  and  on  showing 
that  the  clerk  requires  time  till  the 
third  Monday  of  April  next  to  make 
tho  transcript  of  appeal,  it  is  ordered 
that  a  suspensive  appeal  be  accorded 
to  said  appoarers  and  movers  from  said 
final  judgment  to  the  supreme  court 
of  Louisiana,  the  same  to  be  thereir^ 
returnable  on  the  third  Monday  of 
April,  1872,  upon  said  appearers  giv- 
ing bond  and  security  conditioned  ac- 
cording to  law  in  the  sum  of  .1)30,000." 
Montgomery  V.  Sawyer,  100  U.  S.  571, 
25  L.   ed.   692. 

Order  Allowing  Appeal  (d). — "And 
now  comes  appellant,  and  prays  an  ap- 
peal in  this  cause  to  the  supreme 
court  of  the  state  of  Illinois;  and  it 
is  ordered  by  the  undersigned,  judges 
of  said  court,  that  an  appeal  be  al- 
lowed on  the  complainant  giving  bond, 
with  approved  security, — bond  in  the 
sum  of  $300,  security  to  be  approved 
by  the  clerk   of  this  court. 

In  witness  whereof  we  have  here- 
unto set  our  hands  and  seals  this  19th 
day  of  September,  A.  D.  1889. 

Jesse   J.   Phillips,   J.,    (seal.) 
Owen  T.  Reeves,  P.  J.,  (seal.)" 
Indiana   &   I.   S.   R.    Co.   v.   Sampson, 
132  111.  527,  24  N.  E.  609. 

Order  Allowing  Appeal  (e). — "And 
the  complainant  prays  an  appeal  from 
the  foregoing  decree,  which  appeal  is 
by  the  court  hereby  allowed,  and  the 
penalty  of  the  appeal  bond,  if  the 
same  is  to  operate  as  a  supersedeas,  is 

fixed    at    dollars,    but    if    the 

same    is    not    to   operate    as     a     super- 
sedeas, then   the  penalty  of  the  appeal 

bond    is    fixed    at    dollars." 

Radford   v.    Polsom,    123    U.   S.    725,    8 
Sup.   Ct.   334,   31   L.   ed.   292. 

Note. — "Where  the  statute  permits  an 
appeal  and  prescribes  no  method,  it  is 
taken  by  a  motion.  If  not  taken  in 
open  court  during  the  term,  a  citation 
signed  by  the  judge  of  the  trial  court 
or  a  judge  of  the  appellate  court  must 
be  served.  Brown  v.  McConnell,  124 
U.  S.  489,  8  Sup.  Ct.  559,  31  L.  ed.  495. 
For  form  of  citation,  see  Admiralty, 
XIX,   C,   in   this   volume. 

In  many  code  states  the  method  of 
taking  appeal  is  by  serving  a  notice 
on  the  party  and  on  the  clerk,  which 
appeal  is  perfected  by  filing  the  re- 
quired undertaking. 

D.     Notice  of  Appeal   (a). 

Take    notice    that    the    plaintiff    (or 
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defendant),  and  if  only  a  part  of  sev- 
eral co-parties  appeal,  designate  the 
appellants  by  name)  appeals  *  to  the 
court  of  appeals  from  the  judgment 
(or   order)    of  the  general  term   of  the 

court   in   this   action,   entered 

on  the day  of  ,  IS — , 

affirming  (or  reversing)  the  judgment 
(or   order)    of   the   special   term    (or   of 

the    court),    entered    on    the 

day  of  ,  18 — . 


(Address  to  the  adverse  party,  or 
his  attorney,  and  to  the  clerk  of  the 
court   below.)      2   Abb.  Forms  636. 

Notice     of     Appeal      (b).—"To     the 
above   n^med   plaintiff,   Louis   Dietrich,  | 
and  to  Messrs.  Luce  &  Luce,  attorneys  i 
for  plaintiff: 

"You  will  take  notice  that  the  Com- 
mercial National  Bank  of  Cleveland, 
hereby  appeals  to  the  supreme  court  of 
the  state  of  Montana  from  the  order 
and  judgment  of  the  above  entitled 
district  court  in  refusing  to  entertain 
the  demurrer  filed  in  said  cause  by  said 
bank,  and  in  overruling  the  same  and 
entering  judgment  for  plaintiff  in  said 
cause,  and  from  the  order  refusing  To 
open  up  said  judgment,  and  in  refusing 
to  allow  the  said  Commercial  National 
Bank  to  file  its  petition  in  interven- 
tion, and  make  a  defense  to  said  ac- 
tion of  plaintiff,  and  to  the  whole  of 
said  orders  and  judgment,  and  to  each 
of  them,  and  the  said  Commercial  Na- 
tional Bank  objects,  and  from  the 
same,  and  each  of  them,  this  appeal 
is  prosecuted  this  January  30th,  1893. 
L.  M.  Cuthbert  and  R.  B.  Smith, 

"Attorneys  for  Commercial  National 
Bank  of  Cleveland." 

Dietrich  r.  Steam  Dredge,  14  Mont. 
261,  36   Pac.   81. 

Note. — If  the  appeal  is  also  from  the 
order  denying  a  motion  for  a  new 
trial,  the  notice  of  appeal  should  so 
state. 

E.     Notice  of  Appeal  From  a  Justice's 
Court. 
County   of  .     In    the  justice's 

court,    before    J.   L.,    esq.,   justice    of 

the  peace  for  the  town   of  . 

(Title  of  the  cause.) 

(As  in  preceding  form  (a)  to  *.)   To  the 

county  court  of  the  county  of , 

from   the  judgment    rendered  herein  on 

the  day  of  ,  18 — ,  in 

favor  of  the for dol- 
lars, damages  and  costs;  and  demands 
that    the    same    be    altogether    reversed 


(or  be  modified,  stating  precisely  in 
what  respects),  upon  the  following 
grounds  (designating  them,  e.  g.,  thus): 

I.  That  the  testimony  of  M.  N.,  a 
witness  offered  on  behalf  of  the  de- 
fendant, was  erroneously  excluded. 

II.  That  testimony  was  erroneously 
admitted  on  behalf  of  the  plaintiff",  to 
show  the  value  of  the  plaintiff's  serv- 
ices. 

III.  That  the  justice  erroneously 
refused  to  nonsuit  the   plaintiff. 

(Address  to  the  respondent  in  person, 
and  to  the  justice.)     2  Abb.  Forms  637, 

III.     Perfecting  Appeals. 

A.     Bond  on  Appeal. 

Know  all  men  by  these  presents,  that 
we,  A.  B.,  of "- ,  the  parly  ap- 
pealing, J.   D.,  of  ,  and  R.  F., 

of  ,  are  held  and  firmly  bound 


unto  C.  D.,  of 


(the  successful 


party)  in  the  sum  of  two  hundred  dol- 
lars, lawful  money,  etc.  (penal  part  in 
the  usual  form). 

Whereas  (the  above  bounden)  A.  B. 
has  appealed  from  the  decision  of 
(John  W.  Edmonds),  esquire,  circuit 
iudge  of  the  (first)  circuit,  on  a  case 
(or  bill  of  exceptions,  etc.),  made  and 
settled  in  a  cause  pending  in  the  su- 
preme court  of  judicature  of  the  people 
of  this  state,  wherein  the  said  A.  B. 
is  plaintiff,  and  the  said  C.  D.  is  de- 
fendant; now  the  condition  of  this  ob- 
ligation is  such  that  if  the  said  A.  B. 
shall  pay  all  such  costs  as  shall  accrue 
and  be  adjudged  against  him  upon  such 
appeal,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and 
virtue. 

(Signatures  and  seals  of  obligors.) 

Sealed  and  delivered  in  the  presence 
of  (subscribing  witnesses). 

(Endorsed.)     Approved.      (Date.) 
J.  W.  Edmonds,  circuit  judge. 

Burr.  App.  44,  §83. 

B.     VndertaMng    for    Costs    Only    on 
Appeal. 

Whereas,    on    the day     of 

-,    18 — ,    the    (plaintiff)     recov- 


ered judgment  against  the  (defendant) 
in  the  court,  for dol- 
lars (or  for  recovery  of  possession  of 
certain  personal  property,  or  otherwise 
as  the  case  may  be). 

And  whereas,  the  appellant  intends 
to  appeal  from  the  said  judgment  to 
the  court  of  appeals  (or  to  the  supreme 
court). 

Now,  therefore,  we,  A.  B.,  of  the 
village    of ,    and     county     of 
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(or  of  No. 


street,   in  the  city  of  ,  county 

of  ),   merchant,   and   C.   D.,   of 

the    village     of ,     county     of 

physician,   and   E.   F.,   of   the 


-,  county  of 


village  of  ... 

merchant,  undertake,  pursuant  to  the 
statute,*  that  the  said  appellant  shaH 
pay  all  costs  and  damages  that  may  be 
awarded  against  him  on  such  appeal, 
not  exceeding  two  hundred  and  fifty 
dollars.     2  Abb.  Forms  638. 

C.     Jitstificotio)i,     Sciiarate     Affidavits 
of  Sureties. 

A.  B.,  one  of  the  subscribers  to  the 
foregoing  undertaking,  being  duly 
sworn,  says  that  he  is  a  resident  and 
house  (or  free)  holder  within  this  state, 
and   is   worth   the   sum   of    (double   the 

sum  specified  in  undertaking) • 

hundred  dollars,  over  and  above  all  his 
debts  and  liabilities,  and  exclusive  oi 
property  by  law  exempt  from  execu- 
tion. 

C.  D.,  one  of  the  subscribers,  etc. 
(continuing  as  above).  2  Abb.  Forms 
282. 

D.  Acmoivh'dy incut    of    Undertaking. 
I   certify  that   on   this day 

of    ,    18—,    A.    B.,    C.    D.    and 

E.  F.,  above  named,  to  me  known  to  be 
the  persons  described  in  and  who  exe- 
cuted the  above,  personally  appeared 
before  me,  and  severally  acknowledged 
that  they  executed  the  above  undertak- 
ing as  their  own  free  act,  for  the  uses 
and  purposes  therein  mentioned.  2 
Abb.  Forms  282. 

E.  Proof  by  Witness  of  Signing  of 
,  TJndertalcing. 

On    this day    of   , 

18 — ,  before  me  came  G.  PL,  of  said 
city,  the  subscribing  witness  to  the 
within  undertaking,  with  whom  I  ain 
personally  acquainted,  who,  being  by 
me  duly  sworn,  did  depose  and  say  that 

he    resides    at    No.    ■ 

street,  in  said  city;  that  he  knew  A.  B., 
C.  D.  and  E.  F.,  the  persons  described 
in  and  who  executed  the  above  under- 
taking; that  they  severally  acknowl- 
edged they  executed  the  same;  and  that 
he  the  .said  G.  H.  thereupon  subscribed 
his  name  as  a  witness  thereto.  2  Abb. 
Forms  282. 

F.  Indorsement  of  Judge's  Approval 
of  Undertaking. 

I  approve  the  within  undertaking, 
and  the  sufficiency  of  the  sureties  there 
in   named.     2  Abb.  Forms  282. 


G.     Notice  of  Exception  To  Sureties. 

Take  notice  that  the  respondent  ex- 
cepts to  the  sureties  on  appeal  offered 
by  the  appellant  Y.  Z.  in  this  action. 
2  Abb.  Forms  640. 

H.     Notice  of  Sureties  Justifying. 

Take  notice  that  the  sureties  on  ap- 
peal in  this  action  will  justify  before 
M.   N.,  a  justice   of  this   court    (or  the 

county  judge   of  county,  or  a 

justice  of  the  peace  of  the  town  of 
),  at ,  on  the ■ 


dav    of 


next,     at 
noon. 


2   Abb. 


o'clock    in    the 
Forms  640. 

I.     Waiver  of  Security. 

The   (plaintiff)    hereby  consents   that 
the     (defendant)     may    appeal    to    the 
from  the  judgment  (or  order) 


entered  in  this  action  on  the  — 
day  of  ,  18 — ,  and  that  pro- 
ceedings under  the  said  judgment  (or 
order)  shall  be  stayed  until  the  decision 
of  the  said  api^eal,  without  security. 
2  Abb.  Forms  640. 

J.     Certificate   of   Clerk   to  Beeord  in 
Co^irt  Below. 

"I,  Austin  H.  Brown,  do  hereby 
certify  that  the  foregoing  is  a  full, 
true  "and  comjjlete  copy  of  all  the 
papers  filed,  proceedings  had,  and 
judgment  rendered  in  the  above  en- 
titled cause  in  said  court,  on  file  and 
of  record  in  my  office.  In  witness," 
etc.     Logan   v.  Smith,  70  Ind.  597. 

IV.     Staying  Proceedings. 

A.  Undertaking   To  Stay  Proceedings 

on  a  Money  Judgment. 
(Inserting  at  the  end  of  III,  B) : 
And  do  also  undertake,  pursuant  to  the 
statute,  that,  if  said  judgment,  or  anj 
part  thereof,  be  affirmed,  or  the  appeal 
be  dismissed,  the  said  appellant  shall 
pay  the  amount  directed  to  be  paid  by 
the  judgment,  or  the  part  of  such 
amount  as  to  which  the  .iwigment  shall 
be  affirmed,  if  it  be  affirmed  only  in 
part,  and  all  damages  which  may  be 
awarded  against  the  appellant  on  such 
appeal.     2  Abb.  Forms  638. 

B.  Undertaking   To  Stay  Proceedings 

on  Judgment  for  Possession  of 

Personal  Property. 
(Inserting    at    the    end    of    III,    B): 
And  do  also  undertake,  pursuant  to  the 

statute,  in  the  sum  of  dollars, 

that  he  shall  obey  the  order  or  judg- 
ment of  the  appellate  court  on  such 
appeal.      2  Abb.  Forms  031). 
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C.  Vndertaling   To  Stay  Proceedings 

on  Judgment  for  Possession  of 
Eeal  Property. 

(Inserting  at  the  end  of  III,  B): 
And  do  also  undertake,  pursuant  to  the 

statute,  in  the  further  sum  of 

dollars,  that  during  the  possession  of 
the  said  property  by  the  said  appellant 
he  will  not  commit,  or  suffer  to  be  com- 
mitted, any  waste  thereon,  and  that,  if 
the  said  judgment  be  affirmed,  the  said 
appellant  will  pay  the  value  of  the  use 
and  occupation  of  the  said  property, 
from  the  time  of  the  said  appeal  untij 
the  delivery  of  the  possession  thereof, 
pursuant  to  the  judgment. 

(If  judgment  has  been  rendered  for 
damages,  or  for  a  deficiency  on  fore- 
closure of  a  mortgage,  add):     And  also 

in  the  further  sum  of  dollars, 

that  if  the  said  judgment,  or  any  part 
thereof,  be  affirmed,  the  said  appellant 
shall  pay  such  amount  as  may  be 
awarded  against  him  on  his  appeal.  2 
Abb.  Forms  639. 

D.  Undertaking  To  Stay  Proceedings 

on  a  Justice's  Judgment. 
(Title  as  in  II,  E,  continue  as  in 
III,  B,  to  ".)  That  if  judgment  is  ren- 
dered against  the  said  appellant  on 
such  appeal,  and  execution  thereon  is 
returned  unsatisfied,  in  whole  or  in 
part,  we  will  pay  the  amount  unsatis- 
fied.    5  Abb.  Forms  639. 

E.  Affidavit   To   Obtain  Stay  on  Ap- 

peal From  Order  Directing  De- 
livery of  Personal  Property. 

Y.  Z.  (defendant),  above  named,  be- 
ing duly  sworn,  says: 

I.      That    on    the day     of 

,  18 — ,  an  order  was  entered  in 

this  action,  at  a  special  term  of  this 
court,  directing  deponent  to  deliver  to 
the  plaintiff  certain  property  alleged 
to  be  in  deponent's  custody  or  control. 

If.  Tliat  the  value  of  the  said  prop- 
erty is  not  more  than dollars. 

III.  That  deponent  intends,  in  good 
faith,  to  (or  has  perfected  an)  ajjpeal 
from  said  order,  and  will  suffer  serious 
inconvenience  and  loss  if  proceedings 
under  the  said  order  are  not  stayed 
until  the  decision  of  the  appeal  (stat- 
ing briefly  how  and  why).  2  Abb. 
Forms  640. 

F.  Notice    of   Motion    To    Stay    Pro- 

ceedings. 

Take    notice    that,    on    the    affidavit 

of  which  a  copy  is  herewith  served,  and 

on    ail    the    proceedings    in    this    cause, 

the    undersigned    will    move    the    court, 


at   a    special   term    thereof,    to   be    held 

at    ,    on    the   day    of 

,  18 — ,  at  0  'clock,  in 

the  noon,  to  stay  all  proceed- 
ings on  the  part  of  the  respondent  un- 
der   the    order    (or    judgment)    entered 

herein  on  the day  of , 

18 —  (or  describe  the  nature  of  the 
order,  if  necessary  to  identify  it),  until 
the  decision  of  the  (general  term)  upon 
the  appeal  taken  from  the  said  (order) 
by  the  appellant,  or  for  such  other 
relief  as  may  be  just.  2  Abb.  Forms 
641. 

G.     Order  on   Affidavit    To   Stay  Pro- 
ceedings. 

On  reading  and  filing  the  affidavit  of 
Y.  Z.,  and  on  motion  of  O.  P.  for  the 
(defendant),  and  after  hearing  Q.  E. 
(or  and  on  reading  and  filing  proof 
of  service  of  due  notice  of  this  mo- 
tion, and  no  one  appearing)  for  the 
(plaintiff),  in  opposition  thereto: 

Ordered,    that    (upon   the   appellant's 

filing   with    the    clerk    of   ,    an 

undertaking,  in  due  form  to  stay  pro- 
ceedings, for  the  payment  of  the  sum 
of  dollars,  in  case  of  the  fail- 
ure of  the  appellant  to  comply  with 
the  determination  of  the  appeal  taken 
by    him   from   the   order   of   the   special 

term    entered    herein,    on    the — 

day  of ,  IS — ),  all  proceedings 

on  behalf  of  the  respondent,  under  the 
order    a{)pea]ed    from,    be    stayed    until 
the  decision  of  the  said  appeal.     2  Abb. 
Forms  641. 
V.     In  Appellate  Court. 

A.  Notice  of  Argument. 

Take  notice  that  the  appeal  from  the 
judgment  in  this  action  (or  from  the 
order,  etc.,  describing  it)  will  be 
brought  to  a  hearing  (and  a  motion 
made  to  dismiss  the  same)  before  this 
court,  at  a  (general)  term  thereof,  to 
be    held    at    the    city    hall,    in    the    city 

of ,    on    the    ' day    of 

,  18 — .      (And  on  an  appeal  to 

the  court  of  appeals  in  a  cause  entitled 
to  preference,  add):  And  the  under- 
signed claims  this  to  be  a  preferred 
cause,  upon  the  ground  that  it  is  (speci- 
fying the  ground  so  as  to  show  the 
class;  and  if  the  appeal  i;-  from  an 
order,  state  the  general  character  of 
the   order).     2  Abb.   Forms  642. 

B.  Notice    of    Motion    for    lie-Argu- 

ment of  Appeal. 
Take    notice    that     the     undersigned 
will  move  the  court   (at  a  general  term 
thereof,    to    be    held)    at    ,    on, 
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etc..  to  allow  tlio  appeal  taken  from 
the  judgment   (or  order)   ei:tered  herein 

on  the day  of ,  IS — , 

to  be  re-argued,  and  to  stay  the  entry 
of  the  judgment  of  (atlirmaneo)  mean- 
time, or  for  such  other  relief  as  may 
be  just.     2  Abb.  Forms  643, 

C.  Order  for  Ee-Argumcnt. 

On  reading  and  filing  notice  of  mo- 
tion (and  the  afTidavit  of  C.  D.,  if  any), 
and  on  motion  of  ^[.  N.  for  the  (appel- 
lant), after  hearing  0.  P.  for  the  re- 
spondent: 

Ordered,  that  the  appeal  from  the 
judgment  (or  order)  entered  herein  (de- 
scribing it,  if  necessary)  be  re-argued, 
and  that  the  entry  of  the  (judgment 
of  affirmance)  heretofore  rendered  be 
stayed  imtil  the  decision  of  the  court 
upon  such  re-argument.  2  Abb.  Forms 
643. 

D.  Dismissal. 

1.  Notice    of   Motion     To    Dismiss 

Appeal   (a). 

Take  notice  that  (on  the  affidavits 
herewith  served)  the  respondent  wilJ 
move  the  court,  at  a  (general)  term 
thereof,  to  be  held  at  the  city  hall,  in 

the   city  of  ,   on   the   • 

day  of  ,  £)T  as  soon  thereafter 

as  counsel  can  be  heard,  to  dismiss  the 
appeal  from  the  judgment  herein  (or 
from  the  order,  describing  it)  (and  if 
the  ground  of  the  motion  is  irregular- 
ity, state  what),  and  for  such  other 
relief  as  may  be  just,  with  costs  of 
motion.     2  Abb.  Forms  643. 

Notice  of  Motion  To  Dismiss  Appeal 
(b) . — Take  notice,  that  a  motion  will 
be  made  in  this  court  to  dismiss  the 
appeal  taken  by  Charles  S.  Compton, 
one  of  the  defendants,  on  the  twelfth 
day  of  February  last  from  the  decree 
of  the  seventh  judicial  district  court, 
county  of  Marin,  entered  on  the  fifth 
day  of  ]VEarch,  1862,  in  favor  of  the 
plaintiff. 

And  that  the  grounds  of  the  said 
motion   will   be: 

1.  That  the  defendant  Compton  did 
not  take  the  appeal.  (Here  followed 
fifteen    other    reasons). 

Gregory  Yale,  for  respondent  Eiek- 
etson. 

Ricketson  v.  Compton,  23  Cal.  636. 

2.  Motion  by  Appellant  Dismissing 

Appeal. 
"State  of  Illinois,  County  of  Cook,  ss. 
In    the   Circuit    Court. 
"In  the  matter  of  the  estate  of  Wil- 


bur   F.     Storey,     deceased  — Appeal     of 
Mary  E.  Farrand: 

"And  now  comes  the  appellant, 
Mary  E.  Farrand,  by  John  P.  Altgeld, 
her  attorney,  and  dismisses  her  appeal 
from  the  probate  court  herein,  and 
moves  that  an  order  be  entered  dis- 
missing the  said  appeal  at  appellant's 
costs. 

Mary  E.  Farrand, 

By   John    P.    Altgeld,    her   attorney." 

Endorsed:  "Filed  January  29,  1886. 
Henry  Best,  clerk.  John  P.  Altgeld, 
attorney." 

In  re  Storey,  120  111.  244,  11  N.  E. 
209. 

3.     Motion    To   Dismiss   Appeal. 

"Comes  now  the  plaintiff',  by  P.  P. 
Green  and  Lasley  &  Perry,  his  attor- 
neys, appearing  specially  for  the  pur- 
poses of  this  motion,  and  moves  the 
court  to  dismiss  the  appeal  taken  by 
defendants  in  the  above  entitled  ac- 
tion, and  for  ground  of  said  motion 
says:  that  said  appeal  was  not  taken 
within  ten  days  after  the  rendition  of 
judgment  as  is  by  law  required,  ref- 
erence being  had  to  the  amended  tran- 
script filed  herein,  which  is  made  a 
part  of  this  motion."  Bubb  v.  Cain, 
37  Kan.  692,  16  Pac.  89. 

E.     Order  Dismissing  Appeal. 

On  reading  and  filing  notice  of  mo- 
tion and  allidavit  of  C.  D.,  and  on 
motion  of  M.  N.  for  the  respondent, 
after  hearing  0.  P.  (or  no  one  appear- 
ing)  for  the  appellant: 

Ordered,  tliat  the  appeal  taken  bj' 
A.    B.    from    the    judgment    (or    order) 

entered  herein  on  the day  of 

— '■ ,      18 — ,      be      dismissed      with 

dollars    costs    to    respondent. 


2  Abb.  Forms  644. 

F,     Judgment  of  Affirmance. 

The  appeal  from  the  judgment  (ot 
order)    entered    in    this    action    on    th# 

day    of    ,    18—,    foi 

dollars    (or,   if  for  special  re- 


lief, designate  it),  having  been  heard 
(at  the  general  term),  it  is  now,  on 
motion  of  M.  N.  for  respondent,  after 
hearing  O.  P.  for  the  appellant,  ad- 
judged *  (or  ordered)  that  the  said 
judgment  (or  order)  be  affirmed,  with 
dollars   costs   to   the    respond- 


ent.    2  Abb.  Forms  644. 

G.     Judgment  of  Reversal. 

(Commencement  as  in  preceding 
form  to  *.)  That  the  said  judgment 
be  reversed,  and  a  new  trial  ordered, 
costs   to   abide   the   event    (or   reversed, 
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and  the  complaint  be  dismissed,  and 
that  the  appellant  recover dol- 
lars costs,  or  otherwise,  from  the  re- 
spondent).    2  Abb.  Forms  644. 

H.  Judgment  Modification  and  Af- 
firmance   as    Modified. 

(Commencement  as  in  V,  F,  to  *.) 
That  the  words  ("unless  the  vacancy 
shall  be  sooner  supplied  by  an  election 
to  be  held  according  to  law")  shall  be 
inserted  at  the  end  of  the  entry  of 
said  judgment;  and  it  is  further  ad- 
judged that  the  said  judgment  of  the 
special  term  as  thus  modified  be,  and 
the  same  hereby  is,  affirmed.  2  Abb. 
Forms  644. 

I.  Order  for  Reversal  Unless  Be- 
spondent  Consents  to  lleduction. 

(Commencement  as  in  V,  F,  to  *.) 
That  the  judgment  in  this  action  be 
reversed,  and  a  new  trial  granted  there- 
in, with  costs  to  abide  the  event,  unless 
the  plaintiffs  consent  to  reduce  the  re- 
covery   for   damages    (or    for    the    debt 

and    interest)    to    ■    dollars,    as 

of  the  day   of ;   and 

if  the  judgment  be  so  reduced,  then 
it  is  ordered  that  the  judgment  so 
reduced  be  in  all  things  affirmed,  with 
costs  already  adjusted,  and  the  costs 
of  this  appeal.      2  Abb.  Forms  645. 

J.  Judgment  on  Order  for  Reversal 
Unless  Respondent  Consents  to 
Reduction. 

The  defendant  in  this  action  having 
appealed  to  (the  general  term)  of  this 
court    from    the    judgment    entered    on 

the  day  of ,  in  favor 

of  the  plaintiff,  and  the  annexed  de- 
cision of  the  said  court  thereon  having 
been  made  and  filed,  whereby  said 
judgment  is  affirmed  in  case  the  plain- 
tiff consents  to  reduce  the  recovery  for 
damages  (or  for  debt  and  interest)  to 
dollars,    as    of    the 


dav  of 


-,  18 — ,  and  the  plaintift 


having  consented  to  such  reduction: 
now  on  motion  of  M.  N.  for  the  plain 
tiff  it  is  adjudged  that  the  plaintiflF, 
(etc.,  as  in  other  cases).  2  Abb. 
Forms  645. 

K.     Order  for  Restitution. 

And  it  appearing  to  the  court  that, 
notwithstanding  the  appeal  lierein,  the 
respondent  executed  and  coliectod  the 
amount  of  the  judgment  below,  costs, 
and    sheriff's    fees,    to-wit,    the    sum    of 

dollars,  therefore  it  is  further 

ordered  and  adjudged  that  the  said  re- 
spondent make  restitution  to  the  said 
appellant   by   paying   into   court   to    tho 


within 


of    the    county    of 


davs   after   service   of 


this  judgment  on   him   or  his  attorney, 

the   said  sum  of dollars,  with 

interest     from     the     day     of 

-,  18 — ,  the  date  of  said  collec- 


tion by  the  said  respondent,  *  to  abide 
the  order  of  this  court  after  such  new 
trial  is  had  (or  where  payment  into 
court  is  not  necessary,  say:  by  paying 
to  the  appellant  or  his  attorney  withia 
days    after,    etc.,    as    above, 


down  to  the   *).     2  Abb.  Forms  645. 

L.  Judgment  on  Appeal  by  Both 
Parties. 

This  cause  having  been  brought  to  a 
hearing  upon  an  appeal  taken  by  the 
plaintiff  from  (the  last  sentence  con- 
tained in  the  judgment  entered  in  this 

action),      on      the day      of 

,   18 — ,   at   a   special  term   held 

before  Mr.  Justice  ,  which  sen- 
tence is  in  the  following  words  (recit- 
ing it). 

And  M.  N.  having  been  heard  for 
the  plaintiff,  and  O.  P.  for  the  defend- 
ant, it  is  now  ordered  and  adjudged 
that  the  said  portion  of  the  said  judg- 
ment so  appealed  from  by  the  plaintiff 
be,  and  the  same  hereby  is,  in  all 
things   reversed. 

And  the  appeal  of  the  defendant 
from  the  whole  of  said  judgment  hav- 
ing also  been  brought  to  a  hearing, 
and  the  said  counsel  for  the  said  par- 
ties respectively  having  been  heard,  if 
is  now  ordered  and  adjudged  that  all 
that  part  of  the  said  judgment  of  the 
special  term,  which  follows  the  words 
("the  plaintiff  shall  be  actually 
dead"),  be,  and  the  same  hereby  is  in 
all  things  reversed;  and  this  court, 
proceeding  to  direct,  in  lieu  thereof, 
such  order  and  judgment  in  the  prem- 
ises as  ought  in  that  behalf  to  have 
been  made  at  the  said  special  term,  it 
is  ordered  and  adjudged  (etc.,  as  in 
other  cases).     2  Abb.  Forms  646. 

M.    Judgment  on  Dismissal  of  Appeal, 

(Commencement  as  in  V,  F,  to  *.) 
That  the  said  appeal  be  dismissed,  with 
dollars  costs  to  the  respond- 
ent.    2  Abb.  Forms  646. 

VI.     In  Court  Below. 

A.     Notice  of  Filing  Remittitur. 

Take  notice  that  the  remittitur  in 
the  above  action  lias  been  filed  in  tho 
office    of    the    clerk    of    the    county    of 

(or   of   this   court),   and   that, 

on   the  day   of  ,18 — , 

the    undersigned    will    move    this    court 
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at   a   iioiioral   tonii,   at   the   city   liall,   in 

,     on     the     (lay     of 

,    at    o'clock    in    tho 

-noon,   or  as  soon   thereafter  as 


counsel  can  be  heard,  for  an  order  that 
jiuljjnient  be  entered  thereon.  2  Ahh. 
Forms  046. 

B.     Onler  for  Judgment  of  Court  Be- 
low on  Filing  EemHtitur. 

A.  B.,  having  ajipealed  to  the  court 
of  .nppeals  from  tlie  .ludgment  of  the 
general  term  of  this  court,  bearing  date 

the    ■_ day    of ,    18—, 

which  judgment  was  signed  by  the 
clerk    of   this    court,   and    duly   entered 

in   his   office,    on    the  day   of 

,  18 — ,  and  said  court  of  ap- 
peals having  affirmed  the  judgment  ot 
this  court,  now,  on  reading  and  tiling 
the  remittitur  from  the  said  court  of 
appeals,  and  on  motion  of  M.  N.,  attor- 
ney for  the  respondent,  it  is  ordered 
that  the  judgment  of  the  court  of  ap 
peals  be,  and  the  same  is,  hereby  made 
the  judgment  of  this  court,  and  that 
th«  respondent  Y.  Z.  have  execution 
thereon.  2  Abb.  Forms  G47. 
VII.  Complaint  for  Kepaymeiit  of 
Judgment  Paid  and  Afterwards 
Reversed. 

I.  That    on    or   about    the 

day    of   ,    18 — ,    the    defendant 

recovered  judgment   duly  given  against 

this   plaintiff  in   the court,   in 

and  for  the  county  of ,  in  an 

action  wherein  the  defendant  was 
plaintiflp,  and  this  plaintiff  was  defend- 
ant,   for   the    sum    of dollars. 

II.  That    on    the    day    of 

,  IS — ,  at  ,  the  plain- 
tiff was  compelled  to  paj-,  and  did  paj 

to  the   defendant   the   sum   of  

in  satisfaction  thereof. 

III.  That  afterwards  on  the  

day  of  ,  18 — ,  by  the  judgment 

of  said  court  (or  other  appellate  court) 
said  first  mentioned  judgment  was  duly 
reversed;  but  that  no  part  of  the  sum 
paid  in  satisfaction  thereof  has  been 
repaid  to  this  plaintiff.  1  Abb.  Forms 
181. 


APPEARANCES. 

I.  Notice  of  Retainer,  ^n 

II.  Order  for  Defendant's  Appearance, 

•Ml 

III.  Order  To  Indorse  Defendant's  Ap- 

pearance,  S(l 

IV.  Leave  for  Defendant  To  Appear, 

and  Consenting  To  Be  Bound,  SI 


CROSS  KKFKKM<:NrES: 
Admiralty: 

Stipulation    To     Appear     and     Abide 

Decree; 
Notice   of  Appearance   by   Defendant 
or  Claimant. 
Corporations: 

Order  Permitliiig  Appearance  of  For- 
eign Corjjoration. 
EaECTMENT: 

Order   To   Appear   and   Plead; 

Order  To  Appear  and  Plead  on  Mo- 
tion  in   Open   Court; 

Notice  With  Declaration  in  Eject- 
ment; 

Affidavit  of  Personal  [service  of 
Declaration   in   P^jectment; 

Allida\'it  of  Personal  Service  of 
Declaration  in  Ejectment  at  Resi- 
dence. 

JUDGM£NT.S   AXD   DECREES,   ENFORCEMENT 
OP: 

Plea,     No     Appearance     in     Foreign 
Court  (a,  b). 
Sequestration  : 

Writ    of    Sequestration     To     Compel 

Appearance    of   Corporation; 
Order    for    Sequestration. 
Service  of  Process  and  Papers: 

Affidavit  of  Defendant's  Non-Appear- 
ance. 

I.  Notice  of  Retainer. 

Sir:  Please  to  take  notice  that  I  am 
retained  as  attorney  for  the  defendant 
in  this  cause.  Dated  (New  York,  Oc- 
tober 21st,  1845). 

Yours,    etc., 
G.  H.,  defendant's  attorney. 

No.  Nassau  St. 

To  E.  F.,  plaintiff's  attorney. 
Burr.   App.    192,   §349. 

Note. — It  is  usual  to  demand  service 
of   all    papers   in   the    notice. 

II.  Order  for  Defendant's  Appearance. 

On  motion  of  E.  F.,  attorney  for  the 
plaintiff,  ordered  that  the  defendant's 
appearance  in  this  cau.se  be,  and  the 
same  hereby  is  entered,  pursuant  to  the 
statute  in  such  case  made  and  provided. 
Ikirr.  App.  444,  §863a. 

III.  Order     To     Indorse     Defendant's 

Appearance. 

The  sheriff  of  the   (city  and)   county 

of  having   returned   the    writ 

of  capias  ad  respondendum  issued  in 
tliis  cause,  witli  the  defendant's  ap- 
pearance endorsed  thereon,  on  motion 
of  E.  F.,  attorney  for  the  plaintiff,  or- 
dered that   the  defendant's  appearance 
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be,  and  the  same  is  hereby  entered  ac- 
cordingly. Burr.  App.  445,  §864. 
IV.  Order,  Leave  for  Defendant  To 
Enter  Appearance  on  Return,  and 
Consenting  To  Be  Bound. 
Upon  motion,  etc.,  who  alleged  that 
the  defendants,  other  than  the  defend- 
ant A.,  who  was  out  of  the  jurisdic- 
tion of  this  court,  having  appeared  to 
the  plaintiff's  bill,  a  decree  has  been 
made,  dated,  etc.,  directing  certain  ac- 
counts and  inquiries  to  be  taken  and 
made,  and  that  the  said  defendant  A. 
has  since  returned  within  the  jurisdic- 
tion of  this  court,  and  is  desirous  of 
attending  the  proceedings  under  the 
said  decree;  and  upon  hearing  counsel 
for  the  plaintiff  (or  upon  reading  an 
affidavit,  etc.,  of  notice  to  the  plain- 
tiff), and  the  defendant  by  his  counsel 
submitting  to  be  bound  by  the  said 
decree,  dated,  etc.,  and  the  several  pro- 
ceedings already  had  in  this  cause,  this 
court  doth  (by  consent)  order  that  the 
defendant  A.  be  at  libertj'  to  enter  an 
appearance  to  the  plaintiff's  bill  in  this 
cause,  and  have  the  like  benefit  of  the 
decree,  and  to  attend  all  subsequent 
proceedings  in  this  cause,  as  if  he  had 
appeared  at  the  hearing  of  tlie  same. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkin's  ed.) 
2359;  2  Seton  Dec.  (Eng.  ed.,  1862) 
1250. 


APPRENTICES. 

I.  Complaint  Agamst  Master,  81 

II.  Complaint  Against  Father  of  Ap- 

prentice, 81 
For    other    forms,    see     2     Standard 
Pkoc.  570. 

CROSS-KEFEEENCE : 
Performance  : 

Plea  in   Excuse  for  Non-performance 
in  Covenant,  Apprentice  Left  Serv- 
ice. 
I.     Complaint    by    Apprentice  Against 
Master. 

I.      That    on    the day     of 

,    18—,    at    ,    the    de- 


fendant, with  his  (father),  M.  N.,  made 
an  indenture  under  his  hand  and  seal 
with  the  plaintiff,  a  copy  of  which  is 
annexed,  as  a  part  of  this  complaint. 

II.  That  the  plaintiff  has  duly  per- 
formed all  the  conditions  thereof  on 
his   part. 

III.  That  the  defendant  has  not  in- 
structed   the    plaintiff    in    the    business 

of  ,  according  to  his  covenant; 

to  his  damnge dollars. 

IV.  And    for   a    further   breach    the 


plaintiff  alleges  that  the  defendant  has 
not  allowed  or  provided  for  the  plain- 
tiff, meat,  drink,  washing,  lodging,  and 
other  necessaries  according  to  his  cov- 
enant; to  his  damage  dollars. 

1   Abb.  Forms  354. 

II.     Complaint     by     Master      Against 
Father  of  Apprentice 

I.      That     on     the    

,  18—,  at 


—  dav  of 
M.  N."  (the 
apprentice),  wdth  the  consent  of  the 
defendant,  made  an  indenture  under  his 
hand  and  seal,  a  copy  of  which  is  an- 
nexed, as  a  part  of  this  complaint,  and 
marked  Exhibit  A. 

II.  That  at  the  same  time  and  place, 
the  defendant  made  an  agreement  un- 
der his  hand  and  seal,  a  copy  of  which 
is  also  annexed  as  a  part  of  this  com- 
plaint, and  marked  Exhibit  B. 

III.  That  the  plaintiff  duly  per- 
formed all  the  conditions  of  said  inden- 
ture and  agreement  on  his  part. 

IV.  That    from   and    ever   since   the 

day    of    ,    18-,    the 

said  M.  N.   has  wilfully  absented   him- 
self  from   the   service   of   the   plaintiff, 

to  the  damage  of  the  plaintiff 

dollars.     1   Abb.  Forms   354. 

Xote. — In  alleging  the  breach  the 
better  form  is  to  say  that  the  appren- 
tice left  and  abandoned  the  service  of 
plaintiff  and  has  refused  to  return,  and 
also  that  the  defendant  has  not  used 
any  endeavors  and  refused  to  do  any- 
thing in  securing  the  return  of  the  ap- 
prentice. Van  Dirn  r.  Young,  13  Barb. 
(X.   Y.)    286. 

ARBITRATION. 

I.  Declaration  on  Award,   82 

II.  Complaint  on  Award,  82 

A.  Of   Arbitrators,   82 

B.  Of  Umpire,  83 

C.  Enlargement  of  Time,  83 

III.  Plea  of  Award,  83 

IV.  Answer,  84 

A.  Arrard  and  Performance,  84 

B.  Denial  of  Parol  Submission,  84 
<'.  Denial  of  Award,  84 

D.  Invalidity   of   Award,   84 

E.  Denial  of  Performance  by  Plain- 

tiff, 85 

F.  Performanee  hi/  Defendant,  S5 

V.  Replication   to   Plea    of    Arbitra- 

ment,   S.') 
?"'or    other    forms,    see     2     Standard 
Proc.  667,  674. 

'CROSS-REFER  ENrE : 
Bonds : 

Complaint    on    Arbitration    Bond    for 
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■Refusal    To    Comply    With    A\var<l; 
Coiiiplaiiit    on    Arhitration    Hond    for 
Rovokin}j    Arbitrator's    Powers. 

I.    Declaration  on  Award  on  Bonds  of 
Subniissdou. 

(Title  and  usual  pommencoment  in 
debt,  for  the  sum  in  the  award,  not  for 
the  penalty  of  the  bond.)  For  that 
■whereas  certain  dilTerences  having 
arisen  and  beinrj  depending  between  the 
said  plaintiff  and  the  said  defendant, 
the  said  plaintiff  heretofore,  to-wit,  on, 
etc.,  at,  etc.,  by  a  certain  bond  of  arbi- 
tration, bearing  date,  etc.,  became 
bound  to  the  said  defendant  in  a  cer- 
tain penal  sum,  in  the  said  bond  men- 
tioned; and  the  said  defendant,  then 
and  there  by  a  certain  other  bond  of 
arbitration,  bearing  date,  etc.,  became 
and  was  bound  to  the  said  plaintiff, 
in  a  certain  penal  sum  in  the  same 
bond  mentioned,  which  said  bonds  were 
respectively  conditioned  to  abide  the 
award  and  determination  of  J.  K.,  of, 
etc.,  an  arbitrator  indifferently  elected 
and  named,  as  well  by  and  on  the  part 
and  behalf  of  the  said  defendant,  as 
by  and  on  the  behalf  of  the  said  plain- 
tiff to  arbitrate,  award,  order,  adjudge 
and  determine  of  and  concerning  all, 
and  all  manner  of  action  and  actions, 
cause  and  causes  of  action,  suits,  bills, 
bonds,  specialties,  judgments,  execu- 
tions, quarrels,  controversies,  tres- 
passes, damages  and  demands  whatso- 
ever, at  any  time  theretofore  had, 
made,  moved,  brought,  commenced, 
sued,  prosecuted,  done,  suffered,  com- 
mitted or  depending  by  and  between 
the  said  parties,  or  any  or  either  of 
them,  so  as  the  said  award  should  be 
made  in  writing,  under  the  hand  of  the 
said  J.  K.  (this  will  depend  on  the 
terms  of  the  bond),  and  ready  to  be 
delivered  to  the  said  parties  in  differ- 
ence, or  such  of  them  as  should  desire 
the  same,  on  or  before,  etc.  And  the 
said  plaintiff  further  saith,  that  the 
said  J.  K.  having  taken  upon  himself 
the  burden  of  the  said  arbitration,  did 
in  due  manner  and  within  the  time  for 
that  purpose  appointed,  to-wit,  on,  etc., 
at,  etc..  duly  make  and  publish  his 
award  in  writing,  subscribed  with  his 
own  proper  hand,  of  and  concerning 
the  said  matters  in  difference  between 
the  said  parties,  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such 
of  them  as  should  desire  the  same,  and 
bearing  date,  etc.;  and  did  thereby 
award    and    direct    (it   is    sufficient    to 


'^liow  so  much  of  the  award,  only,  as 
to  entitle  the  plaintiff  to  his  action) 
that  the  said  defendant  should  pay  to 
the  said  plaintiff  for,  etc.  (set  out  the 
award  so  far  as  relates  to  the  payment 
of  the  money),  which  when  paid  should 
bfl  in  full  satisfaction  of  all  claims 
and  demands  of  him  the  said  ])laintiff, 
upon  or  against  the  said  defendant,  for 
or  in  respect  of  the  said  matters  in 
difference;  and  the  said  J.  K.  did  there- 
by further  award  and  direct  that  the 
said  plaintiff  should  pay  (ninety-six) 
dollars,  as  and  for  the  costs  of  that, 
his  award,  and  that  the  said  defendant 
should  upon  demand  repay  to  the  said 
plaintiff,  one  moiety  of  such  sum  of 
(ninety-six)  dollars,  and  that  in  all 
other  res]iects  the  said  parties  respect- 
ively should  bear  their  own  costs  of 
that  reference:  As  by  the  said  award, 
reference  being  thereunto  had  will 
more  fully  appear,  which  said  award 
the  said  defendant  afterwards,  to- 
wit,  on,  etc.,  at,  etc.,  had  notice. 
And  although  the  said  defendant  did 
afterwards,  to-wit,  on,  etc.,  pay  to  the 
said  plaintiff  the  said  sum  of  (forty- 
eight)  dollars,  in  the  said  award  men- 
tioned, yet  the  said  defendant  did  not, 
on  the  said  day,  in  the  said  award  in 
that  behalf  mentioned,  pay  to  the  said 
plaintiff  the  said  sum  of  (one  thousand 
two  hundred  and  thirty-six)  dollars,  in 
the  said  award  mentioned,  or  any  part 
thereof,  nor  hath  he  since  been  paid 
the  same  or  any  part  thereof,  although 
to  pay  the  said  last  mentioned  sum  of 
money  the  said  defendant  was  re- 
quested by  the  said  plaintiff,  to-wit, 
on,  etc.,  appointed  to  the  payment  of 
the  said  sum  of  (one  thousand  two 
hundred  and  thirty-six)  dollars,  to-wit, 
at,  etc.,  whereby  an  action  hath  accrued 
to  the  said  plaintiff  to  demand  and 
have  of  and  from  the  said  defendant 
the  said  sum  of  (one  thousand  two  hun- 
dred and  thirty-six)  dollars,  parcel  of 
the  said  sum  above  demanded.  (Add 
counts  for  money  paid  and  an  account 
stated  in  debt,  and  common  conclusion.) 
Burr.   App.   281,   §550;   2   Chit.   PI.   395. 

II.     Complaint  on  Award. 

A.     Complaint     on     Award    of    Arbi- 
trators. 

I.      That    on    the    day     of 

-,    18 — ,    at    ,    disputes 


and  differences  were  subsisting  between 
the  plaintiff  and  the  defendant,  touch- 
ing a  demand  by  the  plaintiff  against 
said  defendant,  for  the  sum  of 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


ARBITRATION 


83 


dollars  for  (services  rendered  by  this 
plaintiff  to  the  said  defendant,  at  his 
request,  in  drawing  plans  and  specifica- 
tions of  a  dwelling  house  for  the  de- 
fendant, which  demand  the  defendant 
disputed  and  refused  to  pay  (or  state 
other  claims,  according  to  the  circum- 
stances of  the  case). 

II.  That  for  the  purpose  of  putting 
an  end  to  said  disputes  and  differences, 
they  then  and  there  (by  an  agreement 
in  writing)  submitted  themselves  to 
the  award,  arbitrament,  and  final  de- 
termination of  one  M.  N.,  an  arbitrator 
(or  M.  N.  and  O.  P.,  two  arbitrators), 
indifferently  chosen  on  behalf  of  the 
plaintiff  and  the  defendant,  to  arbitrate 
and  determine  concerning  said  disputes 
and  differences;  and  mutually  promised 
each  other  to  abide  by  and  perform 
his  award  (or  they  then  and  there,  by 
an  agreement  in  writing,  a  copy  of 
•which  is  hereto  annexed,  and  marked 
"Exhibit  A,"  agreed  to  submit  the 
same  to  the  award  of  M.  N.) 

III.  That  thereafter  the  said  arbi- 
trator, having  undertaken  the  arbitra- 
tion, heard  the  plaintiff  and  the  defend- 
ant,    and     on     the day    of 

,  18 — ,  at ,  duly  made 

and  published  (and  where  such  notice 
is  required  by  the  submission,  add,  and 
notified  the  said  parties  of)  his  award 
(in  writing)  of  and  concerning  the  mat- 
ter so  referred  (which  award  bears  date 

the day   of  ,   18 — ); 

and  thereby  he  awarded  and  declared, 
that  after  due  appearance  before  him 
on  behalf  of  this  plaintiff  and  said  de- 
fendant, he  found  that  the  said  defend- 
ant was  justly  indebted  to  this  plaintiff 

in  the  said  sum  of  dollars  for 

the  services  aforesaid  (or  otherwise, 
according  to  the  facts). 

(Or,  where  the  award  is  in  writing, 
the  pleader  may  substitute  for  this 
paragraph  the  following:  III.  That 
thereafter  said  arbitrator,  having  un- 
dertaken the  arbitration,  duly  made 
and  published  his  award  in  writing,  of 
which  the  following  is  a  copy;  or,  a 
copy  of  which  is  hereto  annexed  and 
marked   "  Kxhibit   B.") 

IV.  That  the  plaintiff  duly  per- 
formed all  the  conditions  thereof  on 
his   part,   and    (afterwards,    and    on    or 

about    the day    of , 

18 — ,  at  )   gave  notice  of  said 

award  to  the  defendant,  and  demanded 
of  him  payment  of  the  said  sum  of 
dollars. 

V.  That    the    defendant    then     and 


ever  since  has  refused  to  pay  the  same; 
and  there  is  now  due  from  the  defend- 
ant   to   the    plaintiff   thereon,    the    sum 

of  dollars,  wuth  interest  from, 

etc.     1  Abb.  Forms  263. 

Note. — If  property  be  the  subject  of 
the  award,  par.  V  should  read:  T'hat 
the  defendant  has  neglected  and  re- 
fused, and  still  neglects  to  surrender 
possession  of,  and  refuses  to  deliver  to 
plaintiff  the  said  property,  to-wit: 
although  due  demand  therefor 


has  been  made,  to  plaintiff's  damage 
in   the   sum   of  dollars. 

B.     Complaint   on  Award  of    Umpire. 

Substitute  for  the  first  part  of  para- 
graph III  in  the  preceding  form:  That 
said  M.  N.  and  O.  P.  (arbitrators), 
before    they    proceeded    upon    the    said 

arbitration,    on    the day     of 

18 — ,  by  writing,  urid'er  their 


hands,  appointed  one  Q.  R.  to  be  um- 
pire in  the  matter  so  submitted;  and 
the  said  arbitrators,  after  hearing  the 
plaintiff  and  defendant,  and  not  being 
agreed  concerning  the  matters  sub- 
mitted, the  said  Q.  R.  afterwards  under- 
took said  arbitration,  and  heard  the 
plaintiff  and  defendant,  and  on  the 
day  of (proceed   to 


allege  the  award  as  in  preceding  form). 
1   Abb.   forms  265. 

Note. — This  form  does  not  cover  a 
case  where  an  umpire  is  chosen  for  the 
purpose  of  making  a  final  decision,  the 
award  being  his  act  independent  of 
the  action  of  the  arbitrators.  It  is 
then  proper  to  allege  the  award  as  hav- 
ing been  made  by  the  umpire  and  also 
to  allege  that  he  was  chosen  as  pro- 
vided for  by  the  submission. 

C.     Complaint,  Allegation  of  Enlarge- 
ment  of   Time. 

That  on  the day  of ; — , 

18 —  (or  thereafter,  and  wnthin  the  time 
limited  for  making  the  award),  the 
plaintiff  and  defendant  by  agreement 
(in  writing,  of  which  a  copj'  is  hereto 
annexed,  and  marked  "Exhibit  C"), 
extended  the  time  for  making  the  award 

until  the  day  of .     1 

Abb.  Forms  2C6. 

III.     Plea  of  Arbitrament  and  Award 
(in  Assumpsit). 

Because  he  says,  that  after  the  mak- 
ing of  the  said  several  promises  and 
undertakings  in  the  said  declaration 
mentioned,  and,  before  tiie  commence- 
ment of  this  suit,  to-wit,  on,  etc.,  at, 
etc.,  aforesaid,  the  said  plaintiff  and 
the    said    defendant    submitted     them- 
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selves  (.that  is  to  say),  by  two  imitual 
bonds  of  arbitration,  bearing  date  re- 
Bpcctively  the  day  and  year  last  afore- 
said, to  the  arbitration  of,  and  en- 
ga.£;ed  in  all  things,  well  and  truly  to 
stand  to,  obey,  abide,  perforin,  fulfil 
and  keep  the  award,  order,  arbitrament, 
final  end  and  determination  of  J.  K 
and  L.  I\r.,  arbitrators,  indifferently 
elected  and  named,  as  well  on  the  part 
and  behalf  of  the  said  plaintiff  as  of 
the  said  defendant,  to  arbitrate,  award, 
order,  judge  and  determine,  of  and  con- 
cerning all,  and  all  manner  of  action 
and  actions,  cause  and  causes  of  ac- 
tion, suits,  bills,  bonds,  specialties, 
judgments,  executions,  quarrels,  contro- 
versies, trespasses,  damages  and  de- 
mands whatsoever,  at  any  time  there- 
tofore had,  made,  moved,  brought,  com- 
menced, sued,  prosecuted,  done,  suf- 
fered, committed  or  depending  by  and 
between  the  said  parties,  or  either  of 
them,  so  as  the  said  award  should  be 
made  by  the  same  arbitrators,  under 
their  hands,  and  ready  to  be  delivered 
to  the  parties  in  difference,  or  such  o± 
them  as  should  desire  the  same,  on  or 
before,  etc.,  next  (as  in  the  bonds); 
which  time  for  making  the  said  award 
was  afterwards  and  before  the  time  of 
making  the  same  expired,  to-wit,  on, 
etc.,  at,  etc.,  aforesaid,  by  consent  of 
the  said  plaintiff  and  the  said  defend- 
ant, enlarged  until,  etc.,  then  next,  and 
it  was  then  and  there  agreed  by  and 
between  the  said  plaintiff  and  the  said 
defendant,  that  the  award  made  before 
that  time  between  them  should  be  bind- 
ing and  conclusive  between  them; 
which  last  mentioned  time  for  making 
the  said  award  was  afterwards  and 
before  the  said  enlarged  time  for  mak- 
ing the  said  award  had  elapsed,  to-wit, 
on,  etc.,  at,  etc.,  aforesaid,  by  consent 
of  the  said  plaintiff  and  the  said  de- 
fendant, further  enlarged,  until,  etc., 
then  next,  and  it  was  then  and  there 
agreed  between  the  said  plaintiff  and 
the  said  defendant  that  the  said  award 
before  that  time  made  between  them 
should  be  binding  and  conclusive  be- 
tween them.  And  the  said  defendant 
further  saith  that  the  said  arbitrators, 
before  the  expiration  of  the  said  last 
mentioned  time  limited  for  making 
their  award,  to-wit,  on,  etc.,  at,  etc., 
aforesaid,  took  upon  themselves  the 
burden  of  the  said  arbitration,  and 
having  duly  examined  and  considered 
the  sub.iect-matters  in  dispute  between 
the  said  plaintiff  and  the  said  defend- 


ant, they,  the  said  arbitrators,  did 
make  their  award  in  writing  under 
their  hands,  of  and  concerning  the 
premises,  and  of  and  concerning  the  said 
premises  and  undertakings  in  the  said 
declaration  mentioned,  and  ready  to  be 
delivered  to  the  said  parties  in  differ- 
ence, and  did  thereby  then  and  there 
award  that,  etc.  (here  set  forth  the 
award),  as  by  the  said  award  bearing 
date,  etc.,  reference  being  thereunto 
had,  will  more  fully  appear.  And  this, 
etc.  (conclude  w^ith  a  verification). 
Burr.  App.  353,  §644;  3  Chit.  PI.  927. 

IV.    Answer. 

A.  Ansiccr  Setting  Up  Aivard  and 
Performance. 

I.  That  after  the  maturity  of  the 
note  (or  after  the  accruing  of  other 
cause  of  action)  mentioned  in  the  com- 
plaint,  to-wit,   on   the day  of 

,    18 — ,    the    plaintiff   and   this 

defendant  (by  their  bonds  of  arbitra- 
tion) mutually  submitted  the  demand 
alleged  in  the  complaint  (among  other 
controversies)  to  the  arbitration  of  one 
M.  N.,  who,  thereafter  and  before  this 

action,  to-wit,  on  the day   of 

,  18 — ,  by  his  award  then  duly 


made  and  published,  awarded  that  (etc., 
stating   substance   of   the   award). 
II.       That     the     defendant,     on     the 

day    of    ,    18 — ,    and 

before  this  action,  duly  performed  said 
award  on  his  part  by  (here  state  pay- 
ment or  tender).     2  Abb.  Forms  32. 

B.  Answer,    Denial    of     Parol     Sub- 

mission, 
That  he  did  not  agree  or  promise  as 
alleged.     2  Abb.  Forms  86. 

C.  Answer,  Denial  of  Award. 

That  the  said  (arbitrator  or  umpire) 
did  not  make  and  publish  any  award 
(or  the  award  alleged  in  the  com- 
plaint),    2   Abb.   Forms   86. 

Note. — If  irregularity  or  excess  of 
award  be  relied  on  as  a  defense,  the 
facts  must  be  pleaded. 

D.  Invalidity  of  Award. 

I.  Admits  the  submission  of  the 
controversy  to  arbitration,  and  that  the 
time  for  the  delivery  of  the  award 
was  extended,  as  stated  in  the  com- 
plaint. 

II.  The  defendant  denies  (any 
knowledge  or  information  sufficient  to 
form  a  belief)  that  the  arbitrators 
made' an  award  (in  writing,  under  their 
hands,   and  delivered   the   same   to  the 
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plaintiff)  within  the  time  so  limited 
therefor. 

III.  The  defendant  further  saj's  (that 
he  never  had  any  notice  of  the  time 
or  place  when  or  where  the  said  arbi- 
trators would  meet  to  hear  the  matters 
submitted  to  them,  or  any  opportunity 
of  appearing  before  said  arbitrators, 
nor  of  producing  proof,  nor  examining 
witnesses,  nor  of  being  heard  in  his 
defense  before  said  arbitrators;  and 
the  alleged  award  was  made  without 
any  information  or  notice  thereof  to 
the  defendant,  until  long  after  the  day 
when  the  same  is  alleged  to  have  been 
made). 

IV.  That    the    said    arbitrators,    on 

the    day    of ,    18 — , 

and  while  examining  the  premises  and 
preparing  their  award,  or  immediately 
prior  thereto,  and  on  the  same  day,  ex- 
amined several  witnesses  touching  the 
matters  submitted  to  them  by  the  par- 
ties, and  took  and  heard  their  state- 
ments in  respect  thereto,  in  the  pres- 
ence of  the  plaintiff,  and  in  the  ab- 
sence of,  and  unbeknown  to,  and  with- 
out the  consent  of,  the  defendant. 

V.  That  defendant  had  a  good  and 
substantial  defense  upon  the  merits,  in 
the  matter  submitted  to  said  arbi- 
trators; and  that  he  would  have  been 
entitled  to  an  award  in  his  favor,  had 
an  opportunity  been  afforded  him  of 
producing  his  proofs  before  the  said 
arbitrators. 

Wherefore  the  defendant  asks: 

1.  That  the  said  alleged  award  be 
pronounced  null  and  void  as  to  the 
defendant. 

2.  For  judgment  for  his  costs  of 
this  action  against  said  plaintiffs.  2 
Abb.  Forms  87. 

E.  Denial  of  Perfonmance  by  Plain- 

tif. 
That  the  plaintiff  did  not  perform 
said  award  upon  his  part,  but,  on  the 
contrary,  omitted  to  (here  set  forth 
breach,  as  would  be  done  in  a  com- 
plaint).    2  Abb.  Forms  87. 

F.  Performance  by  Defendant. 
That    the    defendant    duly    jicrformed 

said   award    upon    his    part;    and,    upon 

the day    of    ,     18— 

(here  briefly  state  what  was  done).  2 
Abb.   Forms  87. 

V.     Replication    To    Plea    of    Arbitra- 
ment. 
Because  he  says,  that  the  said  arbi- 
trator did  not  make  any  such  award  of 
and    concerning   the   premises,    in    man- 


ner and  form  as  the  said  defendant 
hath  above  in  his  said  plea  m  that 
behalf  alleged.  And  this  he,  the  said 
plaintiff,  prays  may  be  inquired  of  by 
the  countrv,  etc.  Burr.  App.  377,  §685; 
3   Chit.  Ph  1157. 
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for    Not     Well 
for     Not     Com- 


I.  Complaints,  85 

A.  By  Architect,  85 

B.  By  Builder,  85 

C.  Against     Builder 

Finishing,  86 

D.  Against    Builder 

yleting.  Loss  of  Bent,  86 

II.  Answer,  Work  Not  Finished,  Cer- 

tificate Not  Obtained,   87 
For    other    forms,    see     2     Standard 
Proc.  606.  718. 
I.     Complaints. 

A.  Complaint    by   Architect    for   His 

Services. 

I.  That  the  defendant  is  indebted 
to  the  plaintiff  on  an  account  for  the 
work,  labor,  and  services  of  the  plain- 
tiff (and  his  servants),  as  architect,  in 
forming  and  drawing  plans,  and  mak- 
ing estimates  for,  and  superintending 
the  erection  of  a  dwelling  house  to  be 

known    as    No. ,    in    • 

street.     1  Abb.  Forms  202. 

Note. — The  general  form  used  in  com- 
plaints precedes  tliis  paragraph  and  it 
is  followed  by  the  usual  demand  for 
relief. 

B.  Complaint   by   Builder  on   Special 

Contract,     Modified     by     Parol, 
With  Claim  for  Extra   Work. 
First.     For  a  cause  of  action. 

I.      That    on    the     day    of 

,    18 — ,    at    .    the    de- 


fendants, under  their  hands  and  seals, 
made  a  contract  in  writing  with  the 
plaintiff  of  which  the  following  is  a 
copy:    (copy   contract). 

II.     That   thereafter,  and  before  the 

day    of    ,    18—,    the 

plaintiff  duly  performed  all  the  condi- 
tions thereof  on  his  part,  except  that 
at  the  request  of  the  defendants  he 
covered  the  roof  of  the  building  in  tho 
above  contract  mentioned  with  slate  in- 
stead of  shingles,  for  which  the  defend- 
ant promised  to  pay  a  reasonable  sum  in 
addition  ta  the  price  named  in  said 
contract;  and  that  at  the  like  request 
he  omitted  to  put  blinds  uj)on  the  rear 
of  the  building,  on  the  agreement  with 
the  defendants  that  a  reasonable  de- 
duction sliould  be  made  from  the  price 
named  in  said  contract  for  such  omis- 
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sion;  and  that  by  the  oons(Mit  of  the 
dofomlant  the  tiino  for  coiiiplotinjjj  said 
■work  was  extondcd  for  ont>  iiionth  after 
tho  day  named  in  said  contract,  towit, 

to  the  day  of  ,  IS — , 

on  which  day  the  whole  of  said  work 
was  completed  bv  the  plaintiff. 

III.  That  the  sum  of dol- 
lars is  a  reasonable  payment  to  be 
made  in  addition  to  the  price  named  in 
said  contract,  for  covering  said  roof 
with  slate  instead  of  shingles. 

IV.  That  the  sum  of dol- 
lars is  a  reasonable  deduction  to  be 
made  from  the  price  named  in  said 
contract  for  the  omission  to  put  blinds 
upon   said   building. 

V.  That    on    the     day    ot 

,    IS — ,    at    ,    payment 

of   the   sum   of dollars,   being 

the  balance  due  on  said  contract  after 
making  such  allowance  and  such  de- 
duction, was  duly  demanded  of  the  de- 
fendants by  the  plaintiff,  but  no  part 
thereof  has  been  paid  (except  the  sum 
of,  etc.). 

Second.  And  for  a  second  cause  of 
action. 

I.  That   between   the  day 

of ,  18 — ,  and  the day 

of  ,  18 — ,  at  ,  he  ren- 
dered further  services  to  the  defend- 
ants at  their  request  in  (here  state 
extra  work  done,  and  materials  fur- 
nished therefor),  for  which  the  defend- 
ants promised  to  pay  so  much  as  they 
should  be   reasonably  worth. 

II.  That  the  same  are  reasonably 
worth dollars,  which  sum  be- 
came due  therefor  on  the day 

of ,   18 — ,  but  no  part  thereof 

has  been  paid.     1  Abb.  Forms  285. 

Note. — The  contract  may  be  set  out 
according  to  its  legal  effect,  instead  of 
Betting  it  out  in  full. 

C.  Complaint  Against  Builder  for 
Not  Well  Finishing  Building. 

I.  That    on    the day    of 

,  18 — ,  at  ,  this  plain- 
tiff and  the  defendant  entered  into  an 
agreement  in  writing,  under  their  hands 
and  seals,  of  which  a  copy  is  annexed 
as  a  part  of  this  complaint. 

II.  That  the  plaintiff  duly  fulfilled 
all   the  conditions  thereof  on    his   part. 

III.  That  the  defendant  did  not  ful- 
fil said  contract  on  his  part,  but  on 
the  contrary  erected  said  building  in 
so  unskilful  and  negligent  a  manner 
(and  of  so  unsuitable  materials),  that, 
shortly  after  its  completion,  the  foun- 
dation  settled,    the    walls   cracked,   the 


roof  and  walls  became  leaky,  a  con- 
siderable portion  of  the  plastering  fell, 
and  tlie  house  otherwise  wa^,  and  Is, 
entirely  untenantable,  and  nearly  use- 
less, through  the  negligent  and  unskil- 
ful manner  of  its  erection,  to  the  dam- 
age   of    the    plaintiff    dollars. 

1    Abb.    Forms    359. 

D.     Complaint     Against     Builder     for 

Not     Completing     Eis      Work; 

With    Special   Damage   by   Loss 

of  Iient. 

I.  That    on    the    day     of 

,  18 — ,  at  ,  the  plain- 
tiff and  the  defendant  entered  into  an 
agreement,  under  their  hands  and  seals 
(or  the  hand  and  seal  of  the  defend- 
ant), of  which  a  copy  is  annexed  as  a 
part  of  this  complaint  (or  state  its 
legal  effect,  e.  g.,  thus:  whereby  the 
defendant  agreed  to  erect,  in  a  sub- 
stantial   manner,     a     two-story    frame 

house  in  the  village  of ,  county 

of ,  and  to  have  the  said  house 

completed  and  ready  for  occupancy  on 

or  before  the  day  of  , 

18 — ,  for  which  this  plaintiff  agreed  to 

pay   him dollars,    payable    as 

follows:     When  the  foundations  should 

be   laid,   the   sum   of  dollars; 

when  the  first   story  should  be  up  and 

the  second  tier  of  beams  laid,  • 

dollars;  when  the  second  story  should 
be  put  up  and  the  third  tire  of  beams 

laid, dollars;  and  when  the  roof 

should    be    on,    dollars;    and 

when  the  house  should  be  entirely  com- 
pleted, the  balance  of dollars). 

II.  That  the  plaintiff  duly  performed 
all   the  conditions  thereof   on   his  part. 

III.  That  the  defendant  entered 
upon  the  performance  of  the  work  un- 
der said  contract,  and  laid  the  founda- 
tions of  the  said  house,  and  commenced 
the  erection  of  the  first  story  thereof; 
but  has  neglected  to  finish  the  said 
building  pursuant  to  said  contract,  and 
has  left  the  same  with  the  foundations 
laid,  and  the  walls  of  the  first  story 
partly  up,  and  that  although  the  time 
for  the  completion  of  said  building 
expired  before  this  action,  he  refuses 
to  complete  the  same. 

IV.  That     the     plaintiff,     on     the 
day    of    ,     18—,     at 


,  made  an  agreement  with  one 

M.    N.,   whereby   he   agreed   to  let,   and 
said    M.    N.    agreed    to    hire,    the    said 

building  for  one  year  from  the ■ 

day  of ,  at  the  yearly  rent  of 

dollars,  of  which  the  defend- 
ant had  due  notice. 


See  "How  To  Use  This*  Volume,"  Introduction,  page  v. 


ARRAIGNMENT  AND  PLEA 


87 


V.  That  by  reason  of  the  defend- 
ant's failure  to  complete  the  contract 
aforesaid  upon  his  part,  the  plaintifl: 
has  been  unable  to  complete  said  house 
so  as  to  give  M.  N.  occupancy  thereof, 
and  has  been  thereby  deprived  of  the 
profits  of  said  lease,  and  has  been  oth- 
erwise  greatly   injured,   to    his   damage 

dollars.     1  Abb.  Forms  357. 

n.  AnsTver,  Plaintiff's  Work  Not  Fin- 
ished, and  Architect's  Certificate 
Not  Obtained. 

I,  That  the  said  work  was  not  com- 
pleted in  a  good  and  workmanlike 
manner,  on  or  before  the  day  limited 
therefor  in  the  contract  set  forth  in 
the  complaint;  but,  on  the  contrary, 
the  said  work  on  that  day,  and  from 
thence  to  the  commencement  of  this 
action,  was,  and  still  is,  incomplete  and 
unfinished. 

II.  That  no  certificate  from  the  said 
architect,  that  the  said  work  had  been 
completed  to  his  satisfaction,  was  ob- 
tained by  the  plaintiff  before  this  ac- 
tion.    2  Abb.  Forms  90. 
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CEOSS-EEFERENCES : 
Grand  Jury: 

Plea     in     Abatement,     Grand     Juror 

I>isqualified    (a,   b); 
Special  Plea,  Jury  Not   Properly  Se- 
lected: 
Plea    in    Abatement,    Full    Jury    Not 

Present; 
Eeplication  to  Plea  That  Jurors  Wfere 
Not  Properly  Selected. 
Jeopardy:  ' 

Plea,     Discharge     of     Jury     Without 

Verdict; 
Eeplication  to  Plea  of  Jeopardy. 

I.    Arraignment. 

A.     I'be  Arraignment. 

(a)  "A.  B.,  hold  up  your  hand." 
(b)  "You  stand  indicted  by  the  name 
of  A.  B.,  late  of,  etc.,  for  that  you  on, 
etc.,"  read  indictment.  (c)  "^"How 
say  you  A.  B.,  are  vou  guilty  or  not 
guilty?"     1   Chit.   Cr.   L.   415,   416. 

Plea  "not  guilty"  (if  general  issue). 
1  Chit.  Cr.  L.  416. 

Note. — The  first  of  these  ceremonies 
is  intended  the  more  completely  to 
identify  the  prisoner  as  the  person 
named  in  the  indictment,  because  by 
holding  up  his  hand  when  his  name  is 
called,  he  acknowledges  himself  to  be 
properly  described  under  that  appella- 
tion. But  this  ceremony  is  not  abso- 
lutely necessary,  for  if  the  prisoner 
obstinately  refuse  to  hold  up  his  hand, 
the  same  purpose  is  answered  by  any 
admission  that  he  is  the  person  in 
tended.     1   Chit.   Cr.   L.  414. 

Note. — It  has  been  laid  down  that 
the  prisoner  ought  to  stand  at  the  bar, 
during  his  arraignment,  without  irons, 
shackles,  or  any  other  restraint,  unless 
there  is  danger  of  an  escape.  But  a 
distinction  has  been  taken  between  the 
time  of  arraignment  and  trial,  and  it 
seems  to  be  the  better  opinion  that  he 
is  not  entitled  to  have  his  fetters  taken 
off  until  after  he  has  pleaded.  1  Chit. 
Cr.   L.   417. 

B.    Record  of  Arraignment  and  Plea. 

And  afterwards,  to-wit,  at  the  same 
delivery  of  the  gaol  of  the  said  lord 
the  king  of  his  county  aforesaid,  on 
the  said  Friday,  the  sixth  day  of  Au- 
gust, in  the  said  second  year  of  the 
reign  of  the  said  lord  the  king,  before 
the  said  justices  of  the  lord  the  king 
last  above  named,  and  others  their  fel- 
lows aforesaid,  here  comet h  tiie  said 
Peter  Hunt,  under  the  custody  of  Wil- 
liam Browne,  esquire,  sheriff  of  the 
oounty  aforesaid  (in  whose  custody  in 
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the  gaol  of  the  county  aforesaid,  for 
tl\e  cause  aforesaid,  \\c  had  been  before 
eonimittod),  being  brouglit  to  the  bar 
here  iu  his  projuT  person  by  the  said 
sheritY,  to  whom  lie  is  here  also  com- 
mitted: And  forthwith  being  demand- 
ed concerning  the  premises  in  the  said 
indictment  above  specified  and  charged 
upon  him,  bow  ho  will  acquit  himself 
thereof,  be  saith  that  he  is  not  guilt}* 
thereof;  and  thereof  for  good  and  evil, 
he  puts  himself  upon  the  country:  And 
John  Blencowe,  esquire,  clerk  of  the 
assizes  for  the  county  aforesaid,  who 
prosecutes  for  the  said  lord  the  king 
in  this  behalf,  doth  the  like.  2 
Cooley's  Bl.   (App.).  478. 

II.     Pleas  to  Jurisdiction. 

rita    to    Jurisdiction    (a). 

And  the  said  J.  S.,  in  his  own  proper 
person,  cometh  into  court  here,  and 
having  heard  the  said  indictment  read, 
saith  that  the  court  of  our  lady  the 
queen  here  ought  not  to  take  cogni- 
zance of  the  (trespass  and  assault)  in 
the  said  indictment  above  specified; 
because,  protesting  that  he  is  not  guilty 
of  the  same,  nevertheless  the  said  J.  8. 
saith  that  (etc.,  so  proceeding  to  state 
the  matter  of  the  plea.  Conclude  thus): 
And  this  he  the  said  J.  S.  is  ready  to 
verify;  wherefore  he  prays  judgment 
if  the  said  court  of  our  lady  the  queen 
now  here  will  or  ought  to  take  cogni- 
zance of  the  indictment  aforesaid;  and 
that  by  the  court  here  he  may  be  dis- 
missed and  discharged,  etc.  Arch.  Cr. 
PI.  81. 

Plea   to  Jurisdiction    (b). 

"Comes  the  defendant  in  proper 
person,  and  by  plea  in  abatement  to 
the  indictment,  filed  by  leave  of  the 
court,  says:  That  the  indictment  in 
this  case  charges  the  defendant  with 
an  assault  with  intent  to  commit  mur- 
der upon  the  body  of  one  Earl  Boyce; 
that  the  difficulty  or  shooting  out  of 
which  this  indictment  arises,  and  upon 
which  the  charge  is  made,  was  com- 
mitted on  the  6th  day  of  June,  1908; 
that  the  territory  where  said  alleged 
offense  was  committed  was  on  that  day 
in  the  county  of  Wayne;  the  said  in- 
dictment was  returned  by  the  grand 
jury  of  the  county  of  Wayne  at  the 
September  term,  190S,  of  said  county; 
but  since  the  commission  of  said  al- 
leged offense,  and  since  the  return  of 
said  indictment,  to-wit,  April  30,  1909, 
the  general  assembly  of  the  state  of 
Tennessee  passed  an  act  by  which  the 


line  between  the  counties  of  Wayne  and 
Perry  was  so  changed  as  to  place  said 
territory  wlicre  said  alleged  offense 
was  committed  in  the  county  of  Perry, 
said  act  being  chapter  441  of  the  Acts 
of  1909,  page  Ki.lS.  The  alleged  of- 
fense embraced  in  this  indictment 
against  defendant  was  committed,  if 
committed  at  all,  in  the  territory  de- 
scribed in  said  act,  and  by  said  act 
taken  from  Wayne  county  and  annexed 
to  Perry  county,  and  is  now  a  part  of 
Terry  county. 

"Therefore  defendant  avers  that  the 
circuit  court  of  Wayne  county  has  no 
jurisdiction  to  try  this  defendant  upon 
said  indictment  for  said  offense,  and 
prays  that  said  indictment  be  abated 
and  the  defendant  be  discharged." 
State  V.  Marshall,  124  Tenn.  230,  135 
S.  W.  926. 

Note. — This  plea  must  not  only  ob- 
ject that  the  court  before  which  the 
proceedings  are  taken  has  no  jurisdic- 
tion over  them,  but  must  show  what 
court  has  authority  to  proceed  to  try 
them.  It  is  not  necessary  that  it  should 
conclude  by  answering  over  to  the  fel- 
ony, or  put  in  issue  the  facts  of  guilt 
or  innocence,  though  it  may  do  so.  As 
this  is  a  dilatory  plea,  it  seems  neces- 
sary to  add  an  affidavit  of  its  truth. 
1   Chit.  Cr.  L.  438. 

III.     Demurrer. 

A.  Demurrer    To    an    Indictment    or 

Information. 
And  the  said  J.  S.  in  his  own  proper 
person  cometh  into  court  here,  and 
having  heard  the  said  indictment  (or 
information)  read,  saith,  that  the  said 
indictment  (or  information),  and  tho 
matters  therein  contained,  in  manaer 
and  form  as  the  same  are  above  stated 
and  set  forth,  are  not  sufficient  in  law, 
and  that  he  the  said  J.  S.  is  not  bound 
by  the  law  of  the  land  to  answer  the 
same;  and  this  he  is  ready  to  verify; 
wherefore,  for  want  of  a  sufficient  in- 
dictment (or  information  in  this  behalf, 
the  said  J.  S.  prays  judgment,  and  that 
by  the  court  he  may  be  dismissed  and 
discharged  from  the  said  premises  in 
the  said  indictment  (or  informaiion) 
specified.     Arch.  Cr.  PI.  84. 

B.  Joinder    to    Demurrer    to    Indict- 

ment or  Information. 
And  J.  N,,  who  prosecutes  for  our 
said  lady  the  queen  in  this  behalf,  saith 
that  the  said  indictment,  and  the  mat- 
ters therein  contained,  in  manner  and 
form  as  the  same  are  above  stated  and 
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Bet  forth,  ar6  sufficient  in  law  to  com- 
pel the  said  J.  S.  to  answer  the  same; 
and  the  said  J.  N.,  who  prosecutes  as 
aforesaid,  is  ready  to  verify  and  prove 
the  same,  as  the  court  here  shall  di 
rcct  and  award;  wherefore,  inasmuch 
as  the  said  J.  S.  hath  not  answered  to 
the  said  indictment,  nor  hitherto  in 
any  manner  denied  the  same,  the  said 
J.  N.,  for  our  said  lady  the  queen, 
prays  judgment,  and  that  the  said  J.  S. 
may  be  convicted  of  the  premises  in 
the  said  indictment  specified.  Arch, 
Or.  PI.  84. 

C.  Demurrer  To  a  Plea  in  Bar. 
And   J.    N.,    who    prosecutes    for    our 

said  lady  the  queen  in  this  behalf,  as 
to  the  said  plea  of  the  said  J.  S.  by 
him  above  pleaded,  saith  that  the  same, 
and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient 
in  law  to  bar  or  preclude  our  said  lady 
the  queen  from  prosecuting  the  said 
indictment  against  him  the  said  J.  S.; 
and  that  our  said  lady  the  queen  in  not 
bound  by  the  law  of  the  land  to  answer 
the  same;  and  this  he  the  said  J.  N., 
who  prosecutes  as  aforesaid,  is  ready  to 
verify;  wherefore,  for  want  of  a  «uf- 
ficicnt  plea  in  this  behalf,  he  the  said 
J.  N.,  for  our  said  lady  the  queen, 
prays  judgment,  and  that  the  said  J.  S. 
may  he  convicted  of  the  premises  in 
the  said  indictment  specified.  Areh. 
Cr.   PI.   84. 

D.  Joinder  in  Demurrer   To  Flea  in 

Bar. 
"And  the  said  J.  S.  saith,  that  his 
said  plea  by  him  above  pleaded,  and 
the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  sufficient  in 
law  to  bar  and  preclude  our  said  lady 
the  queen  from  prosecuting  the  said 
indictment  against  him  the  said  J.  S.; 
and  the  said  J.  S.  is  ready  to  verify 
and  i)rove  the  same,  as  the  said  court 
here  shall  direct  and  award;  wherefore, 
inasmuch  as  the  said  J.  N.  for  our  said 
lady  the  queen  hath  not  answered  the 
said  plea,  nor  hitherto  in  any  manner 
denied  the  same,  the  said  .7.  S.  prays 
judgment,  and  that  by  the  court  here 
he  may  be  dismissed  and  discharged 
from  the  said  promises  in  the  said  in- 
dictment Hjiecified. "  The  joinder  is  the 
same,  if  the  demurrer  be  to  a  i)]ea  in 
abatement,  except  that  it  concludes 
with  praying  "judgment  and  that  the 
said  indictment  may  be  quashed,"  etc 
Arch.  Cr.  PI.  85. 


IV.  Pleas  in  Abatement. 

A.  Plea  in  Abatement  to  Indictment ; 

Misnomer. 

"And  James  Long,  who  is  indicted 
by  the  name  of  George  Long,  in  his 
own  proper  person  cometh  into  court 
here,  and  having  heard  the  said  indict- 
ment read,  saith  that  he  was  baptized 
by  the  name  of  James,  to-wit,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, and  by  the  Christian  name  of 
James  hath  always  since  his  bap- 
tism hitherto  been  called  or  known; 
without  this,  that  he  the  said  James 
Long  now  is  or  at  any  time  hitherto 
hath  been  called  or  known  by  the 
Christian  name  of  George,  as  by  the 
said  indictment  is  supposed;  and  this 
he  the  said  James  Long  is  ready  to 
verify;  wherefore  he  prayeth  judgment 
of  the  said  indictment,  and  that  the 
same  may  be  quashed,"  etc.  Arch. 
Cr.   PI.   82. 

Affidavit. — James  Long,   of  , 

the  defendant  in  this  prosecution,  mak- 
eth  oath  and  saith  that  the  plea  here- 
unto annexed  is  true  in  substance  and 
matter  of  fact.     Arch.  Cr.  PI.  82. 

Note. — In  criminal  proceedings  on 
plea  in  abatement  the  orderly  method 
is  for  the  prosecuting  attorney  to  de- 
mur or  reply.  Martin  v.  State,  79  Wis. 
165,  48  N.  W.  119. 

B.  Plea    in    Abatement,    no    Prelimi- 

nary Examination. 
"Now    comes    the    defendant    in    the 

above  entitled   action  by  ,   his 

attorneys,  and  before  pleading  to  the 
merits  enters  this  his  plea  in  abate- 
ment of  this  action  for  that  the  infor- 
mation   herein    was   filed    iu   this   court 

on  the day  of  ,  A.  D. 

189 — ,  and  that  this  defendant  has 
never  had  a  preliminary  examination 
as  provided  by  law,  before  a  justice 
of  the  peace,  judge  of  a  court  of  rec- 
ord, or  such  commissioner  or  any  other 
examining  magistrate  or  officer,  and 
that  this  defendant  has  never  waived 
liis  right  to  such  examination." 
(I'raver.)  State  v.  Sorenson,  84  Wis. 
27,  53  N.  W.   1124. 

V.  Pleas  in  Bar. 

A.     Mixed  of  Record  and  Fact. 
1.     Pica  of  Aulcrfoifi  Acquit. 

"And  the  said  J.  S.  in  his  own 
proper  jjorson  cometli  into  court  here, 
and  having  heard  the  said  indictment 
read,  saith  that  our  said  lady  the  queen 
ought  not  further  to  prosecute  the  said 
indictment   against   the   said   J.   S.;   be- 
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cause  he  saith  that  heretofore,  to-wit, 
[at  the  tjencral  quarter  sessions  of  the 
pence,  hoUlon  at  ,  so  continu- 
ing the  caption  of  the  former  indict- 
ment, "it  was  presented  that  the  said 
J.  S.  (then  and  tliere,  and  thereby  de- 
scribed as  J.  S.,  late  of ,  in  the 

county  aforesaid,  laborer),  on  the  third 
day  of,"  etc.,  continuing  the  indict- 
ment to  the  end;  reciting  it,  however, 
in  the  past,  and  not  in  the  present, 
tense.  Recite  also  the  remainder  ot 
the  record  to  the  end  of  the  judgment 
in  the  past  tense,  in  like  manner. 
Then  proceed  thus]:  "As  by  the  rec- 
ord thereof  more  fully-  and  at  large 
appears;  which  judgment  still  remains 
in  full  force  and  effect,  and  not  in  the 
least  reversed  or  made  void.  And  the 
said  J.  S.  in  fact  saith,  that  he  the 
said  J.  S.,  and  the  said  J.  S.  so  in- 
dicted and  acquitted  as  last  aforesaid, 
are  one  and  the  same  person,  and  not 
other  and  different  persons;  and  that 
the  (felony  and  larceny)  of  wliich  he 
the  said  J.  S.  was  so  indicted  and  ac- 
quitted as  aforesaid,  and  the  (felony 
and  larceny),  of  which  he  is  now  in- 
dicted, are  one  and  the  same  (felony 
and  larceny),  and  not  other  and  differ- 
ent (felonies  and  larcenies).  And  this 
he  the  said  J.  S.  is  ready  to  verify; 
wherefore  he  prays  judgment,  and  that 
by  the  court  here  he  may  be  dismissed 
and  discharged  from  the  said  premises 
in  the  present  indictment  specified." 
.  .  .  "And  as  to  the  felony  and 
larceny  of  which  of  the  said  J.  S.  now 
stands  indicted,  he  the  said  J.  S.  saith 
that  he  is  not  guilty  thereof;  and  of 
this  he  the  said  J.  S.  puts  himself  upon 
the  country."     Arch.  Cr.  PI.  89. 

Note. — If  the  indictment  be  for  fel- 
ony or  treason,  the  defendant,  besides 
this  plea  of  auterfois  acquit,  should 
also  plead  over  to  the  felony.  In  such 
a  case,  therefore,  continue  the  plea 
thus:  "And  as  to  the  felony  and  lar- 
ceny of  which  the  said  J.  S.  now  stands 
indicted,  he  the  said  J.  S.  saith,  that 
he  is  not  guilty  thereof;  and  of  this 
he  the  said  J.  S.  puts  himself  upon  the 
country."  If,  however,  the  defendant 
pleads  auterfois  acquit  without  plead- 
ing over  to  the  felony,  after  his  spe- 
cial plea  is  found  against  him,  he  may 
Btill  plead  over  to  the  felony.  Arch. 
Cr.  PI.  89. 

2.     Plea  of  Auterfois  Convict. 

"And  the  said  J.  S.  in  his  own 
proper  person  cometh  into  court  here, 
and    having   heard   the   said   indictment 


read,  saith  th:it  our  said  lady  the  queen 
ought  not  further  to  prosecute  the  said 
indictment  against  him  the  said  J.  S. 
in  respect  of  the  offense  in  the  said 
indictment  mentioned,  -because  he  saith 

that  heretofore,  to-wit,  on  the 

day    of   ,    in   the   year    of   our 

lord      ,      at      the      parish      of 

-,    in    the    county    of 


he  the  said  J.  S.  was,  upon  the  co^^ 
plaint  of,  etc.  (reciting  the  informa- 
tion before  the  magistrates  in  the  past 
tense),  convicted  before  the  said  A.  B. 
clerk,  and  the  said  C.  D.,  Esq.,  two  of 
her  majesty's  justices  of  the  peace  in 
and  for  the  said  county,  for  that  he 
the  said  J.  S.  did,  within  three  calendar 
months  then  last  past,  to-wit,  on,  etc., 
at,  etc.,  with  force  and  arms,  unlaw- 
fully assault  and  beat  the  said  J.  N., 
in  the  peace  of  our  said  lady  the  queen 
then  and  there  being,  contrary  to  the 
statute  in  that  case  made  and  pro- 
vided; and  the  said  justices  did  then 
and  there  adjudge  the  said  J.  S.  for 
this  said  offense  to  forfeit  and  pay 
the  sum  of  51  of  lawful  money  of 
Great  Britain;  and,  in  default  of  im- 
mediate payment  of  the  said  sum  of 
51  by  the  said  J.  S.  as  aforesaid,  they 
the  said  justices  did  adjudge  the  said 
J.  S.  to  be  imprisoned  in  the  house  of 
correction  for  the  said  county  for  the 
space  of  two  calendar  months,  unless 
the  said  sum  of  51  should  be  sooner 
paid;  and  the  said  justices  did  direct 
that  the  said  sum  of  51  should  be  paid 
to  E.  F.,  one  of  the  overseers  of  the 
poor  of  the  parish  of  afore- 
said, in  which  parish  the  said  offense 
was  committed,  to  be  by  him  applied 
according  to  the  directions  of  the  stat- 
ute in  that  case  made  and  provided, 
as  by  the  record  of  the  said  conviction 
more  fully  and  at  large  appears;  which 
said  judgment  and  conviction  still 
remains  in  full  force  and  effect, 
and  not  in  the  least  reversed  or  made 
void.  And  the  said  J.  S.  further  saith 
that  the  assault  and  battery  of  the 
said  J.  N.,  of  which  he  the  said  J.  S., 
was  so  convicted  as  aforesaid,  and  the 
stabbing,  cutting,  and  wounding  of  the 
said  J.  N.  in  the  said  indictment  men- 
tioned, are  one  and  the  same  assault 
and  battery,  and  not  other  and  differ- 
ent. And  he  the  said  J.  S.  further 
saith  that  he  the  said  J.  S.  hath  duly 
paid  the  whole  amount  of  the  said  sum 
of  51  so  adjudged  by  the  said  justices 
to  be  paid  under  the  said  conviction 
as    aforesaid    to    the    said    E.    F.,    etc., 
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being  such  overseer  of  the   said   parish 

of  as  aforesaid.     And  this  he 

the  said  J.  S.  is  ready  to  verify;  where- 
fore he  prays  judgment  if  our  said 
lady  the  queen  ought  further  to  prose- 
cute the  said  indictment  against  him 
the  said  J.  S.  in  respect  of  the  said 
offense  in  the  said  indictment  men- 
tioned, and  that  he  the  said  J.  S.  may 
be  dismissed  and  discharged  from  the 
same.  And  as  to  the  felony  aforesaid 
in  the  said  indictment  mentioned,  the 
said  J.  S.  saith  that  he  is  not  guilty 
thereof,  and  therefore  he  puts  himself 
upon  the  country,"  etc.  Arch.  Cr.  PI. 
91. 

3.  Plea  of  Former  Jeopardy. 
And  the  said  John  Grant  comes  and 

says  that  no  further  proceedings  in  the 
premises  ought  to  be  had  or  taken 
against  him  on  the  said  indictment, 
because  he  says  that  on  the  first  day 
of  September,  instant,  in  the  court  of 
sessions  in  said  county,  the  said  defend- 
ant was  put  upon  his  trial  upon  said 
indictment,  and  a  jury  between  the  peo- 
ple and  the  said  defendant,  upon  the 
said  indictment,  was  in  due  form  of 
law  drawn,  impanneled,  charged  and 
sworn  to  well  and  truly  try  the  said 
issue.  And  the  said  jury,  without  the 
consent  of  the  said  defendant,  have 
been  discharged  and  separated  without 
having  rendered  any  verdict  therein, 
and  without  disagreeing  or  other  spe- 
cial cause,  but  by  mere  irregularity, 
and  the  said  defendant  says  that  he 
has  once  been  in  jeopardy  upon  the  said 
indictment,  and  cannot  by  tlie  law  of 
the  land  be  again  tried  thereon.  Grant 
V.  People,  4  Park.  Cr.  (N.  Y.)  527,  529. 
Note. — This  was  the  identical  indict- 
ment of  the  previous  trial. 

4.  Plea,  Pardon. 

And  the  said  A.  B.  in  his  own  proper 
person  cometh  into  court  here,  and  hav- 
ing heard  said  indictment  read,  saith 
that  our  lord  the  king  ought  not  fur- 
ther to  prosecute  the  said  indictment 
against  liim  the  said  A.  B.  in  respect 
to  the  offense  in  the  said  indictment 
mentioned,  because  he  saith  that  here- 
tofore, to-wit,   on   the day   of 

,    in    the    year     of     our     lord 

,    the    king's    most     excellent 

majesty,  by  his  most  gracious  letters 
patent  of  pardon  under  his  great  seal 
of  England,  bearing  date  at  Westmin- 
ister the  said day  of  

in  the  year  of  our  lord  ,  and 

here  into  this  most  high  and  Iionorablo 
court,    produced    under    the    said    great 


seal;  of  his  special  grace  and  certain 
knowledge,  hath  pardoned,  remised  and 
released  to  him,  the  said  A.  B.,  the 
offenses  in  said  indictment  mentioned, 
which  letters  of  patent  of  pardon  fol- 
low in  these  words  (set  out  pardon). 
And  the  said  A.  B.  further  saith  that 
the  offense  in  said  letters  patent  of 
pardon  mentioned  and  the  offense  in 
the  said  indictment  mentioned  are  one 
and  the  same  offense,  and  not  other  and 
different. 

By  reason  of  which  said  letters  pat- 
ent, the  said  A.  B.  prays  that  by  the 
court  here  he  may  be  dismissed  and 
discharged  from  the  said  premises  in 
the  said  indictment  specified.  (Com- 
piled by  the  writer  from  common-law 
precedents.  Arch.  Cr.  PI.  146,  148; 
Eex  V.  Danby,  11  How.  St.  Tr.  599, 
764.) 

Note. — A  pardon  may  be  pleaded  in 
bar,  4  Bl.  Com.  337,  402.  A  pardon 
may  be  pleaded  in  arrest  of  judgment. 
4  Bl.  Com.  337,  376,  402.  And  after 
sentence,  in  bar  of  execution.  4  BL 
Com.  357,  402.  "If  a  man  is  indicted 
and  has  a  pardon  in  his  pocket,  and 
afterwards  puts  himself  upon  his  trial 
by  pleading  the  general  issue,  he  has 
waived  the  benefit  of  such  pardon." 
Bl.  Com.  401,  402.  "But  if  a  man 
avails  himself  thereof  as  soon  as  by 
the  course  of  law  he  may,  a  pardon 
may  be  pleaded."  4  Bl.  Com.  402.  "A 
court  would  undoubtedly  at  this  day 
permit  a  pardon  to  be  used  after  the 
general  issue."  Marshall,  C.  J.  United 
States  V.  Wilson,  7  Pet.  (U.  S.)  150, 
162,  8  L.  ed.  640. 

B.     Pleas    To    Matter   of   Indictment. 

1.  General   Issue. 

The  general  issue  is  pleaded  by  the 
prisoner  viva  voce  at  tlie  bar  in  these 
words,  "not  guilty."  When  the  rec- 
ord is  made  up,  the  general  issue  ap- 
pears upon  it  thus:  "And  he  the  said 
J.  S.  forthwith  being  demanded  con- 
cerning the  premises  in  the  said  indict- 
ment above  specified  and  charged  upon 
him,  how  he  will  acquit  himself  thereof, 
saith  that  he  is  not  guilty  thereof.' 
And  the  similiter  is  then  added  thus: 
"And  J.  N.  (the  clerk  of  the  peace, 
or  clerk  of  arraigns),  who  prosecutes 
for  our  said  lady  the  queen  in  this  be- 
half, doth  the  like."  Arch.  Cr.  Pi. 
93,  94. 

2.  Special  Plea. 

And  the  said  .1.  S.  in  his  own  proper 
person  cometh  into  court  here,  and  hav- 
ing  heard   the   said    indictment    (or   in- 
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formation)  road,  saith  that  our  said 
Indy  tlio  qiuHMi  ouglit  not  I'lutlior  to 
prosec'uto  tlio  said  iiidictmoiit  against 
him  the  said  J.  S.;  because  he  saith 
that  (etc.,  so  proceeding  to  state  tiie 
matter  of  tlie  plea;  and  concluding 
thus):  And  this  he  the  said  J.  B.  is 
ready  to  verify;  wherefore  he  prays 
,iudgment,  and  that  by  the  court  here 
he  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  said  in- 
dictment above  specified.  Arch.  Cr. 
PI.  86. 

3.     Plea   of  Nolo  Contendere. 

"And  now  the  said  George  Lane  is 
set  to  the  bar,  and  has  this  indictment 
read  to  him"  (and  by  leave  of  this 
court)  "he  says  he  will  not  contend 
with  the  commonwealth,  with  which 
the  attorney  for  the  commonwealth  is 
content,  it  is  therefore  considered," 
etc.  Com.  V.  Horton,  9  Pick.  (Mass.) 
206. 

Note. — This  plea  is  only  by  leave  of 
the  court. 

There  has  been  a  revival  of  this  plea 
in  certain  jurisdictions  to  avoid  the 
effect  of  i)revious  conviction  in  liquor 
cases. 

Entry  of  Plea  of  Nolo  Contendere. 

That  the  defendant  "non  vult  con- 
tendere cum  domina  regina  et  posuit  se 
in  gratiam  curiae."  1  Chit.  Cr.  L. 
431;   2  Standard  Proc.  906,  n.  29. 

Note. — An  implied  confession  is 
where,  in  case  not  capital,  a  defend- 
ant does  not  directly  own  himself  to 
be  guilty,  but  tacitly  admits  it  by 
throwing  himself  on  the  king's  mercy, 
and  desiring  to  submit  to  a  small  fine, 
which  the  court  may  either  accept  or 
decline,  as  they  think  proper.  1  Chit. 
Cr.   L.  431. 

VI.     Replications. 

A.     BrpUratioii,   General   Form. 

And  hereupon  J.  N.,  etc.,  who  prose- 
cutes for  our  said  lady  the  queen  in 
this  behalf,  says  that,  by  reason  of 
anything  in  the  said  plea  of  the  said 
J.  S.  above  pleaded  in  bar  alleged,  our 
said  lady  the  queen  ought  not  to  be  pre- 
cluded from  prosecuting  the  said  in- 
dictment against  the  said  J.  S.;  because 
he  says  that  (etc.,  so  proceeding  to 
state  the  matter  of  the  replication;  and 
concluding  thus):  And  this  he  the 
said  J.  N.  prays  may  be  inquired  of 
by  the  country.  Or,  if  it  conclude  with 
a  verification,  then  thus:  And  this  he 
the  said  J.  N.  is  ready  to  verify; 
wherefore  he  prays  judgment,  and  that 


the  said  .1.  S.  may  be  convicted  of  the 
promises  in  the  said  indictment  above 
specified.  Where  the  plea  is  pleaded 
to  an  information,  the  replication  is 
tluis:  And  the  said  attorney-general 
of  our  said  lady  the  queen,  who  prose- 
cutes as  aforesaid,  says  that,  by  reason 
of,  etc.  And  this  the  said  attorney- 
general  of  our  said  lady  the  queen 
prays,  etc.,  as  above. 

If  the  replication  conclude  to  the 
country,  the  similiter  is  then  added, 
in  making  up  the  record:  And  the  said 
J.  S.  doth  the  like.  But  if  the  repli- 
cation conclude  with  a  verification,  the 
defendant  must  then  rejoin.  Arch.  Cr. 
PI.  S6. 

B.  Replication    to    Plea    to    Jurisdic- 

tion. 
And  hereupon  J.  N.  (the  clerk  of 
the  peace,  or  clerk  of  assigns),  who 
prosecutes  for  our  said  lady  the  queen 
in  this  behalf,  says  that  notwithstand- 
ing anything  by  the  said  J.  S.  above 
in  pleading  alleged,  this  court  ought 
not  to  be  precluded  from  taking  cogni- 
zance of  the  indictment  aforesaid;  be- 
cause he  says  that  (etc.,  staling  the 
matter  of  the  replication).  Arch.  Cr. 
PI.  81. 

C.  Beplication  to  Plea  in  Abatement. 
And  hereupon  J.  N.  (the  clerk  of  the 

peace,  or  clerk  of  the  arraigns),  who 
prosecutes  for  our  said  lady  the  queen 
in  this  behalf,  saith  that  the  said  in- 
dictment, by  reason  of  anything  by  the 
said  James  Long  in  his  said  plea  above 
alleged,  ought  not  to  be  quashed;  be- 
cause he  saith  that  the  said  James 
Long,  long  before  and  at  the  time  of 
the  preferring  of  the  said  indictment, 
was,  and  still  is,  known  as  well  by  the 
name  of  George  Long  as  by  the  name 
of  John  Long,  to-wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid;  and 
that  he  the  said  J.  N.  prays  may  be 
inquired  of  by  the  country,  etc.  Arch. 
Cr.  PI.  82. 

Note. — Instead  of  replying,  the  prose- 
•  cutor  may,  if  the  grand  jury  be  still 
sitting,  after  the  indictment,  by  sub- 
stituting the  name  by  which  the  de- 
fendant has  pleaded  for  the  name  in 
the  indictment,  and  have  'it  preferred 
again  and  found,  and  the  defendant 
again  arraigned  upon  it;  in  which  case 
he  will  be  estopped  by  his  plea  in 
abatement  from  again  pleading  a  mis- 
nomer.    Arch.  Cr.  PI.  82. 

D.  Replication   to  Plea   of  Auterfois 

Acrjuit. 
And  hereupon  A.  B.,  etc.,  who  prose- 
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piites  for  our  said  lady  the  queen  in 
tliis  behalf,  saj's  that,  by  reason  of 
anything  in  the  said  plea  of  the  said 
J.  S.  above  pleaded  in  bar  alleged,  our 
said  lady  the  queen  ought  not  be  pre- 
cluded from  prosecuting  the  said  indict- 
ment against  the  said  J.  S.;  because  he 
says  that  there  is  not  any  record  of 
the  said  supposed  acquittal,  in  manner 
and  form  as  the  said  J.  S.  hath  above 
in  his  said  plea  alleged;  and  this  he 
the  said  A.  B.  prays  may  be  inquired 
of  bv  the  country.  And  the  said  J.  S. 
doth'^the  like.     Areh.  Cr.  PI.  90. 

E.  Eeplicotion   to   Plea  of  Auterfois 

Convict. 
And  hereupon  A.  B.  (the  clerk  of 
the  peace,  or  clerk  of  arraigns),  who 
prosecutes  for  our  said  lady  the  queen 
in  this  behalf,  says  that,  by  reason  of 
anything  in  the  said  plea  of  the  said 
J.  S.  above  pleaded  in  bar  alleged, 
our  said  lady  the  queen  ought  not  to 
be  precluded  from  prosecuting  the  said 
indictment  against  the  said  J.  S.;  be- 
cause he  says  that  there  is  not  any 
record  of  the  said  supposed  conviction, 
in  manner  and  form  as  the  said  J.  S. 
hath  above  in  his  said  plea  alleged; 
and  this  he  the  said  A.  B.  prays  may 
be  inquired  of  by  the  country,  etc. 
Arch.  Cr.  PI.  92. 

F.  Replication    to     Special    Flea    of 

Former  Jeopardy. 

The  people  of  the  state  of  New  York, 
by  Thomas  V.  Russell,  district  attor- 
ney, for  the  county'  of  St.  Lawrence. 
come  and  reply  to  the  special  plea  in 
bar  of  the  said  defendant,  and  say  that 
said  jury  was  not  discharged  by  the 
court,  in  case  of  the  said  John;  that 
immediately  after  the  impannoling  ot 
the  jury  in  said  plea  mentioned,  and 
before  any  further  proceedings  were 
had,  and  before  any  evidence  was  given 
to  the  said  jury,  at  the  special  instance 
and  request  of  the  said  defendant  made 
in  open  court,  the  said  jury  were  al- 
lowed by  the  said  court  to  separate 
and  go  without  the  court  house.  Grant 
r.  I'eople,  4  Park.  Cr.  (N.  Y.)  527,  529. 
VII.     Rejoinder. 

A.     Fi  joinder.  General  Form. 

And  the  said  J.  S.,  as  to  the  said 
replication  of  the  said  J.  N.  to  the  said 
j)lra  by  him  the  said  J.  S.,  saith,  that 
our  lady  the  queen,  by  reason  of  any- 
thing by  the  said  .1.  N.  in  tliat  replica- 
tion alleged,  ought  not  further  (o  prose- 
cute the  said  indictment  ag;iinst  him 
the   said   J.   !S.j    because    he   sailh    tliat 


(etc.,  so  proceeding  to  state  the  mat- 
ter of  the  rejoinder,  and  concluding 
thus):  And  of  this  he  the  said  S. 
puts  himself  upon  the  country.  Or,  if 
it  be  necessary  to  conclude  with  a  veri- 
fication, the  conclusion  may  be  in  the 
same  form  as  in  a  plea.  Arch.  Cr.  PI. 
S7. 
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A.  Authorily  To  Arrest  Principal,  106 

B.  Cerli/iralc  of  Surrender,  107 

V.  Nolice  of  Motion  for  Enlargement 
of  Time  To  Surrender,  107 

D.  Affidavit  in  Support  of  Motion, 
107 

XI.  Exoneration,   107 

A.  Affidavit  for  Exoneration,  107 

B.  Notice  of  Motion    To    Exonerate, 

107 

C.  Order  Exonerating  Bail,  107 

(IROSS-EEFERENCES : 
Admiralty  : 

Warrant  of  Arrest  In  Personam. 
Declaration  and  Complaint: 

Complaint  on  Undertaking  of  Bail. 
Ne  Exeat: 

Writ  of  Ne  Exeat; 
Bail-Bond  on  Arrest  on  Ne  Exeat. 
Stay  of  Proceedings: 

Supersedeas  To  Discharge  Defendant 
From  Custody  on  Capias  Ad  Re- 
spondendum. 

I.    Capias  ad  Respondendum. 

A.  Capias  ad  Respondendum,  General 
Form. 
The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of  West- 
chester (or  of  the  city  and  county 
of  New  York,  or  as  the  case  may  be), 
greeting: 

We  command  you  that  you  take  C. 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  the 
capitol  in  the  city  of  Albany  (or  at 
the  city  hall  in  the  city  of  New  York, 
or  at  the  academy  in  the  city  of  Utica, 
as  the  case  may  be),  on  the  third  Mon- 
day of  October  next  (or  on  the  first 
Monday  of  January,  of  May,  or  of 
July,  or  whatever  the  return  may  be), 
to  "answer  unto  A.  B.,  plaintiff,  of  a 
plea  of  trespass.*  (a)  And  also  to  a 
bill  of  the  said  plaintiff,  against  the 
said  defendant  for  (five  hundred)  dol- 
lars, on  promises,  according  to  the  cus- 
tom of  our  said  court,  before  our  said 
justices,  then  and  there  to  be  exhibited. 
And  have  you  then  and  there  this  writ. 
Witness  (Greene  C.  Bronson),  es- 
quire, our  chief  justice,  at  the  academy 
in  the  city  of  Utica  (or  at  the  capitol 
in   the   city   of   Albany,   or  at   the   city 
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hall  in  the  city  of  New  York,  accord- 
ing to  the  place  of  the  teste),  the  fif- 
teenth day  of  July  (or  whatever  the 
day  of  the  teste  may  be),  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and   (forty-six). 

,  ,  clerks, 

E.  F.,  attorney. 

(Endorsed.) 

Supreme  court.     A.  B.  v.  C.  D. 

Capias  ad  respondendum.  Keturn- 
able  (October  term,  1S46).  Damages, 
($500). 

E.   F.,    plaintiff's   attorney. 

(Add  the  attorney's  residence.)  Burr 
App.  54,   §97. 

B.  Capias  ad  Respondendum,  Promise 

of  Marriage. 
(As  in  the  last  form  to  the  *.)  And 
also  to  a  bill  of  the  said  plaintiff 
against  the  said  defendant,  for  (five 
thousand)  dollars,  upon  a  promise  of 
marriage  made  by  the  said  defendant 
to  the  said  plaintiff;  according  to  the 
custom  of  our  said  court,  etc.  Burr. 
App.  55,  §98;  Laws  of  1831,  p.  396,  §2. 

C.  Capias  ad  Eespondendum,  Penalty 

and  Forfeiture. 
(As  in  I,  A,  to  the  *.)  And  also  to  a 
bill  of  the  said  plaintiff  against  the  said 
defendant  for  (three  hundred)  dollars, 
on  promises,  for  a  penalty  (or  forfeit- 
ure) imposed  by  the  act  (here  refer 
to  the  statute),  according,  etc.  Burr. 
App.  55,  §98a. 

D.  Capias  ad  Eespondendum,  Money 

Collected  by  Public  Officer. 
(As  in  I,  A,  to  the  *.)  And  also  to  a 
bill  of  the  said  plaintiff  against  the  said 
defendant  for  (five  hundred)  dollars, 
on  promises,  being  moneys  collected  by 
the  said  defendant  as  a  public  ofBcer 
(to-wit,  as  an  attorney  of  our  said 
court)  for  the  said  plaintiff,  according 
to  the  custom,  etc.  Burr.  App.  55, 
§98b. 

E.  Capias  ad  Eespondendum,  Debt  on 

Eccoqnizance. 
(As  in  I,  A,  to  the  *.)  And  also  to 
a  bill  of  the  said  plaintiff  against  the 
said  defendants,  in  a  plea  of  debt  on 
recognizance,  according,  etc.  Burr. 
App.  50,   §!i9. 

F.  Capias    ad    Respondendum,     Tres- 

pass and  Assault. 
(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  dofr-ndant,  for  a  certain  tres- 
jiass  and  assault  comiiiittod  by  the  said 
defendant  on   the   said   plaintiff,  to   his 


damage  of  one  thousand  dollars,  accord- 
ing, etc.     Burr.  App.  56,  §102. 

G.  Capias  ad  Eespondendum,  Assault 
and  Battery. 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  beating,  ill- 
treating  (wounding  and  maiming)  the 
said  plaintiff,  to  his  damage  of  one 
thousand  dollars,  according,  etc.  (If 
the  action  be  for  false  imprisonment, 
add:  and  for  falsely  and  wrongfully 
imprisoning  the  said  plaintiff,  etc. 
Burr.  App.  57,  §103. 

H.  Capias  ad  Eespondendum,  Crim- 
inal Conversation. 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  assaulting  and 
having  criminal  conversation  with  A., 
the  wife  of  the  said  plaintiff,  to  his 
damage  of  one  thousand  dollars,  ac- 
cording, etc.     Burr.  App.  57,  §104. 

I.  Capias  ad  Eespondendum,  Be- 
bauching  Daughter. 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  breaking  and 
entering  the  close  of  the  said  plaintiff, 
and  assaulting  and  debauching  the 
daughter  and  servant  of  the  said  plain- 
tiff, to  his  damage  of  one.  thousand 
dollars,  according,  etc.  Burr.  App.  57, 
§105. 

J.  Capias  ad  Respondendum,  Tres- 
pass to  Lands. 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  breaking  and 
entering  the  close  of  the  said  piaintiff, 
and  treading  down  and  destroying  and 
consuming  the  grass,  corn,  timber,  trees 
and  wood  (add  whatever  other  prop- 
erty may  have  been  destroyed)  of  the 
said  plaintiff,  thereon  growing,  to  the 
value  of  five  hundred  dollars,  accord- 
ing, etc.     Burr.  App.  57,  §106. 

K.  Capias  ad  Eespondendum,  Tret- 
pass  to  Personal  Property. 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill,  etc.,  for  wounding  and  maim- 
ing (or  killing)  a  horse  (or  cow)  of 
the  said  plaintitT,  to  his  damage,  etc. 
or  for  breaking,  spoiling  and  destroy- 
ing a  certain  carriage  of  the  said  plain- 
tiff, to  his  damage,  etc.,  according,  etc 
Burr.  App.  57,  §107. 

L.  Capias  ad  Eespondendum,  TreS' 
pass  dc  Jionis  Asportatis. 

(As    in    I,    A,    to   the    *.)      And   also. 
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to  a  bill  of  fho  said  plaintiff  apainst 
the  said  dofondant,  for  taking  and  car- 
rying away  the  goods  and  chattels  of 
the  said  plaintiff,  to  his  damage  of  five 
hundred  dollars,  according,  etc.  Burr. 
App.  5S,  §108. 

^r.     Capias  ad  Jtespondendum,  Trover. 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  converting  and 
disposing  of  the  goods  and  cliattels  of 
the  said  plaintiff,  to  the  value  of  five 
hundred  dollars,  according,  etc.  Burr. 
App.  58,  §109. 

N.     Capias   ad   Eespondendum,    Libel 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  writing,  print- 
ing and  publishing  a  certain  libel 
against  the  said  plaintiff,  to  his  damage 
of  five  hundred  dollars,  according,  etc. 
Burr.  App.  58,  §110. 

O.     Capias  ad  Eespondendum,  Slander. 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  speaking,  ut- 
tering and  publishing  certain  scandal- 
ous, slanderous,  reproachful  and  action- 
able words  against  the  said  plaintiff",  to 
his  damage  of  five  hundred  dollars,  ac- 
cording, etc.     Burr.  App.  58,  §111. 

P.  Capias  ad  Bespondendum,  Mali- 
cious  Prosecution. 

(As  in  I,  A,  to  the  *.)  And  also 
to  a  bill,  etc.,  for  falsely,  wrongfully 
and  maliciously  prosecuting  the  plain- 
tiff in  a  suit  at  law  (or  procuring  the 
presentment  or  prosecution  of  an  in- 
dictment against  him  for  felony),  to 
his  damage,  etc.,  according,  etc.  Burr. 
App.  59,   §112. 

n.     Particular  Forms  of  Capias. 

A.  Capias  ad  Respondendum,  Alias. 
The  people   of  the  state  of  New  York, 

to  the  sheriff  of (see  I,  A.), 

greeting: 

We  command  you,  as  before  we  have 
commanded  you,  that  you  take  C.  D., 
if  he  may  be  found  in  your  county, 
and  him  safely  keep,  etc.  (the  remain- 
der of  the  writ  is  the  same  as  in  the 
first  capias,  supra  I,  A,  mutatis  mutan- 
dis).    Burr.  App.   59,   §113. 

B.  Capias    ad   Bespondendum     Simul 

Cum. 
(See  I,  A,  inserting  after  the  words, 
"to  answer,"  the  following  words: 
"■together  with  X.  Y.,"  the  defendant 
alreadv  taken  or  served.)  Burr.  App, 
«.  §120. 


C.  Capias  ad  Bespondendum  at  Suit 

of  Infant. 
The  people  of  tlie  state  of  New  York, 
to    the    sheriff    of     the     (city     and) 

county  of ,   greeting: 

We  command  you  that  you  take  C. 
D.,  if  lie  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
i  have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  the 
(capitol)  in  the  city  of  (Albany),  on 
the  (third  Monday  of  October  next), 
to  answer  unto  A.  B.,  an  infant,  who 
sues  by  J.  N.,  who  is  admitted  by  the 
said  court  to  prosecute  for  him  as  his 
next  friend,  plaintiff  of  a  plea  of  tres- 
pass. And  also  to  a  bill,  etc.  (ac  etiam 
clause,  if  necessary.  See  I,  A).  Burr. 
App.  61,  §120a. 

D.  Capias  ad  Bespondendum  at  Suit 

of  Executor. 
The  people  of  the  state   of  New  York, 
to    the    sheriff    of     the     (city     and) 

county  of  ,  greeting: 

We  command  you  that  you  take  C. 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  the 
(academy)  in  the  city  of  (Utica),  on 
the  (first  Monday  of  July  next),  to  an- 
swer unto  A.  B.,  executor  (or  execu- 
trix) of  the  last  will  and  testament  of 
I.  S.,  deceased,  plaintiff,  of  a  plea  of 
trespass.  And  also  to  a  bill  of  the 
said  plaintiff  as  executor  (or  execu- 
trix) as  aforesaid,  against  the  said  de- 
fendant, for  (taking  and  carrying  away 
certain  goods  and  chattels  of  the  said 
I.  S.,  during  his  lifetime,  to  his  dam- 
age of  five  hundred  dollars),  according 
to  the  custom,  etc.  (as  in  I,  A,  to  the 
end).     Burr.  App.  62,  §121. 

E.  Capias  at  Suit   of  Administrator. 
(As    in    II,    D,    only    describing    the 

plaintiff  as  "administrator  [or  admin- 
istratrix] of  all  and  singular  the  goods, 
chattels  and  credits,  which  were  of  I. 
S.,  deceased,  at  the  time  of  his  death, 
who  died  intestate.")  Burr.  App.  62, 
§123. 

F.  Capias  Against  an  Executor. 

The  people  of  the  state  of  New  York, 
to    the    sheriff    of     the     (city     and) 

county  of ,  greeting: 

We  command  you  that  you  take  C. 
D.,  executor  (or  executrix)  of  the  last 
will  and  testament  of  I.  S.,  deceased, 
if  he  (or  she)  may  be  found  in  your 
county,  and  him  (or  her)  safely  keep, 
etc.    (as    in    I,   A.      If    necessary   insert 
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the   ae   etiam   clause,   thus:    "and   also 
to   a  bill   of   the  said  plaintiff   against 
the    said    defendant,     as     executor     as 
aforesaid,  for"  whatever  the  cause   of 
action   may  be).     Burr.  App.   62,   §124. 
G.     Capias  Against  an  Administrator, 
(As  in  II,  F,  describing  the   defend- 
ant  as   "administrator   [or  administra- 
trix],   of    all    and    singular    the    goods, 
chattels     and     credits     of     I.     S.,     de- 
ceased").    Burr.  App.  62,  §125. 
H.     Capias  at  Suit  of  Slierif. 
The  people  of  the  state  of  New  York, 
to   the   coroner    (or   coroners)    of   the 
(city  and)  county  of ,  greet- 
ing: 

"We  command  you  that  you  take  C. 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before,  etc.  (the  return), 
to  answer  unto  J.  K.,  sheriff  of  the 
(city  and)  county  of ,  plain- 
tiff, of  a  plea  of  trespass).  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant  for  taking  and  car- 
rying away  the  goods  and  chattels  of 
the  said  plaintiff,  to  his  damage  of  five 
hundred  dollars;  according,  etc.  (as  in 
I,  A).     Burr.  App.  64,  §126. 

I.     Capias    Against    Sheriff    in    Tres- 
pass. 
The  people  of  the  state  of  New  York, 
to   the   coroner    (or   coroners)    of   the 

(city  and)  county  of  (or  to 

W.    J.,    sheriff    of     the      (city     and) 

county   of ),   greeting: 

We  command  you  that  you  take  J. 
K.,  esquire,   sheriff   (or  late  sheriff)    of 

the    (city  and)    county  of  ,   if 

he  may  be  found  in  your  county,  and 
him  safely  keep,  so  that  you  may  have 
his  body  before,  etc.  (the  return)  to 
answer  unto  A.  B.,  plaintiff,  of  a  tres- 
pass And  also  to  a  bill  of  the 
said  plaintiff  against  the  said  defend- 
ant, for  taking  and  carrying  away  the 
goods  and  chattels  of  the  said  plaintiff, 
to  his  damage  of  (five  hundred)  dollars 
(or  for  assaulting,  beating  and  falsely 
and  wrongfully  imprisoning  the  said 
plaintiff,  to  his  damage  of  [one  thou- 
sand] dollars),  according,  etc.  (as  in 
I,  A,  to  the  end).  Burr.  App.  94,  §127a. 
J.  Capias  Against  Sheriff  in  Case. 
(As  in  j)receding  form.)  And  also 
to  a  bill  of  the  said  plaintiff  against 
the  said  defendant,  for  neglecting  and 
refusing  to  (execute  and)  return  (or 
for  falsely  returning)  a  certain  writ 
of  fieri  facias,  in  favor  jf  the  ?aid 
plaintiff,  to  him  directed  and  deliverea, 


to  the  damage  of  the  said  plaintiff  of 
(one  thousand)  dollars,  according,  etc. 
(as  in  I,  A,  to  the  end).  Burr.  App. 
65,   §127b. 

III.     Affidavits  for  Arrest. 
A.     By  Plaintiff. 

1.  Affidavit    To    Obtain   Arrest   hy 

Plaintiff,    Stating    Cause    of 
Action. 
A.  B.,  the  plaintiff  above  named,  be- 
ing duly  sworn,  says: 

I.  That  Y.  Z.,  the  above  named  de- 
fendant, is  justly  -and    truly    indebted 

to    the    deponent    in dollars, 

for  (here  state  cause  of  action;  see 
forms  of  statements  in  attachment,  II, 
A-L). 

(Or,  where  the  cause  of  action  is 
for  a   tort:     I.     That   on   or  about  the 

day  of ,  18—,  Y.  Z., 

the  above  named  defendant,  assaulted 
the  deponent  (here  state  tort;  see  III, 
J,  K). 

II.  (Where  the  grounds  of  arrest 
are  extrinsic  to  the  cause  of  action, 
state  here  facts  which  bring  the  case 
within  one  of  the  cl'asses  in  which  the 
statute  allows  the  'arrest.  See  III,  E, 
F,   G.   H,  and  III,   M,   N,   O.) 

III.  That  the  plaintiff  has  com- 
menced (or  is  about  to  commence,  by 
the  summons  hereto  annexed)  an  action 
in  this  court  against  said  Y.  Z.,  upon 
the  cause  of  action  above  stated).  2 
Abb.  Forms  255. 

Note. — An  affidavit  by  an  agent, 
should  also  state  that  the  agent  is  per- 
sonally cognizant  of  the  facts  stated 
in  the  affidavit. 

In  all  affidavits  to  secure  an  order  of 
arrest,  it  is  a  general  rule  that  it  must 
appear  that  an  action  has  been  or  is 
about  to  be  begun,  and  frequently  it 
is  necessary  to  allege  that  the  summons 
and  complaint  are  annexed  to  or  ac- 
companies the  affidavit.  Therefore  spe- 
cial reference  to  the  statute  is  sug- 
gested in  all  cases. 

2.  Affidavit   To  Obtain  Arrest,  Ee- 

ferring  To  Complaint  An- 
nexed. 

A.  B.,  the  plaintiff  above  named,  be- 
ing duly  sworn,  says: 

I.  That  a  sufficient  cause  of  action 
exists  in  his  favor  against  the  defend- 
ant Y.  Z.,  the  groiinds  of  which  appear 
by  the  sworn  complaint  in  this  action, 
hereto  annexed,  all  the  statements  con- 
tained in  which  are  true,  to  the  knowl- 
edge of  this  deponent  (if  deponent  has 
not  personal  knowledge  of  all  the  facts, 
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add:  except  as  to  the  allegation  that, 
etc.,  as  to  which,  here  state  belief  an(i 
sources  of  information,  and  indicato 
reason  why  informant's  allidavit  is  not 
given). 

II.  (Where  the  grounds  of  arrest 
are  extrinsic  to  the  cause  of  action, 
state  here  facts  which  bring  the  case 
within  one  of  the  classes  on  which  the 
statute  allows  an  arrest.  See  III,  E, 
F,  G,  H,  and  III,  U.  N,  0.) 

III.  (As  in  preceding  form.)  2  Abb. 
Forms  256. 

B.  Affidavit  To  Obtain  Arrest  by  One 

of  Several  Plaintiffs. 

A.  B.,  one  of  th^  abo,ve  named  plain- 
tiffs, being  duly  sworn,  says: 

I.  That  Y.  Z.,  the  above  named  de- 
fendant, is  .iustly  and  truly  indebted 
to  the  deponent  and  the  above  named 

(co-plaintiff)    in dollars,    for 

(continue  as  in  III,  A,  1.)  2  Abb. 
Forms  256. 

C.  Affidavit    To   Obtain   Arrest   by  a 

Third  Person. 

C.  D.,  being  duly  sworn,  says: 

I.    That  (he  is  the  agent  of  the  above 

named  plaintiff  A.  B.,  at  ,  for 

the  collection  of  his  rents),  and  that 
the  above  named  defendant  Y.  Z.  is 
justly  and  truly  indebted  t&  said  plain- 
tiff,  in dollars,   for   (continue 

as  in  III,  A,  1).     2  Abb.  Forms  256. 

D.  Affidavit  by  Executor  or  Adminis- 

trator. 

A.  B.,  executor  of  the  will  of  (or 
administrator  of  the  goods,  chattels  and 
credits  which  were  of)  C.  D.,  deceased, 
being  duly   sworn,  says: 

I.  That  Y.  Z.,  the  above  named  de- 
fendant, is  justly  and  truly  indebted 
to  the  deponent,  as  executor  (or  ad- 
ministrator)   as   aforesaid,   in   • 

dollars,  for  (continue  as  in  III,  A,  1). 
2  Abb.  Forms  257. 

E.  Affidavit   To  Obtain  Arrest,  Alle- 

gation of  Non-Besidence. 
That    Y.    Z.,    the     defendant     above 
named,  is  not  a  resident   of  this  state, 
but    resides   at    (designate   residence,   if 
known).     2   Abb.  Forms   276. 

F.  Affidavit  To  Obtain  Arrest,  Money 

Beceived  in  a  Fiduciary  Capac- 
ity. 
A.  B.,  being  duly  sworn,  says: 

I.      That    on    the day     of 

,    18—,    said    Y.    Z.,     of     said 

county,  being  a  note-broker,  doing  busi- 
ness   at   ,    offered    to    deponent 

to    find    a    purchaser    for    a    promissory 


dollars,  made  by  one 
-,    payable    to    the 


note  for  — 
M.  N.,  of 
order  of  deponent. 

II.  That  at  the  request  of  said  Y.  Z., 
deponent  delivered  to  him  the  said 
note  in  trust,  to  sell  the  same  for  cash, 
as  a  broker  aforesaid,  and  to  return 
the  proceeds  thereof  immediately  to 
this  deponent,  and  for  no  other  pur- 
pose whatever. 

ITT.  That  deponent  did  not  sell  the 
said  note  to  said  Y.  Z.,  nor  did  ho 
deliver  it  to  him  in  any  other  manner, 
or  for  any  other  purpose,  than  as  a 
broker  aforesaid. 

IV.  That  the  said  Y.  Z.  informed 
deponent  on  the  same  day  that  he  had 

sold  the  said  note  for  dollars 

cash,  but  refused  to  state  to  whom  he 
had  sold  it. 

V.  That  the  said  Y.  Z.  has  neglected 
and  refused  to  pay  any  part  of  said 
sum  to  this  deponent,  although  request-, 
ed  to  pay  the  same,  to  the  damage  of 
deponent dollars. 

VT.  (Allege  suit  brought  as  in  para- 
graph III  of  Form  III,  A,  1.)  2  Abb. 
Forms  257. 

G.     Affidavit  To  Obtain  Arrest,  Money 
Beceived  in  Trust  by  Partners. 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  this 
action;  and  that  the  above  named  de- 
fendants were,  during  the  times  here- 
after mentioned,  co-partners,  doing  bus- 
iness at  ,   under  the  name   of 

Y.  &  Z. 

II.  That  heretofore,  and  about   the 
day    of ,    18—,    the 


deponent  placed  in  the  hands  of  the 
defendants,  as  agents  of  the  plaintiff, 
and    they    received    from    him    as    such 

agents,  the  sum  of  ,  belonging 

to  the  plaintiff,  to  be  forwarded  by 
them,  and  paid  to  the  plaintiff  in  Eng- 
land; which  they  the  said  defendants 
promised  and  agreed  so  to  forward,  and 
pay  over  to  the  plaintiff. 

III.  That  the  said  defendants  have 
wholly  neglected  and  refused  to  pay 
to  the  ])laintiff  said  sum  so  intrusted 
to  the  defendants,  or  to  forward  the 
same  to  the  plaintiff,  or  any  part  there- 
of, although  the  same  has  been  de- 
manded by  the  plaintiff  from  the  de- 
fendants; and  that  the  said  defend- 
ants have  applied  and  converted  the 
same  to  their  own  use. 

IV.  (Allege  action  brought  as  in 
paragraph   Til    of   Form   III,   A,   1.)     S; 

!  Abb.  Forms  258. 
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H.     Affidavit  To  OMain  Arrest,  Money 

Eeceived  by  Collecting  Agent. 
(Commencement    as   in    III,   A,    1,   2, 
B,    C,   D.) 

That  a  sufficient  cause  of  action  for 
the  recovery  of  money  exists  in  his 
favor  against  the  defendant  Y.  Z., 
above  named,  arising  out  of  the  follow- 
ing facts,  namely: 

I.  That  this  plaintiff  is  engaged  in 
business  in  the  city  of  New  York;  that 
in  the  spring  of  IS — ,  there  being  a 
large  number  of  persons  in  various 
parts  of  this  state  indebted  to  this 
plaintiff  in  divers  sums  of  money  fof 
goods  theretofore  sold  and  delivered  to 
them  by  this  plaintiff,  this  plaintiff 
employed  the  defendant  to  collect  the 
same  in  the  name  and  for  the  benefit 
of  this  plaintiff,  and  upon  the  agree- 
ment that  he  should  pay  the  same  over 
to  this  plaintiff  upon  collection. 

IT.  That  the  defendant  entered  upon 
such  employment,  and  proceeded  to  the 
collection  of  said  sums  of  money,  and 
has  in  fact  collected  a  considerable 
portioqf  thereof,  as  deponent  is  in- 
formed by  several  of  said  creditors, 
and  by  receipts  therefor  in  the  hand- 
writing of  said  defendant,  and  in  the 
possession  of  such  creditors. 

in.  That,  in  particular,  he  has  col- 
lected   dollars  from  M.  N.,  who 

was  indebted  to  this  plaintiff  in  that 
amount,  ard  has  given  to  him  a  re- 
ceipt therefor  in  the  name  of  this  plain- 
tiff, as  more  fully  appears  by  the  an- 
nexed affidavit  of  the  said  M.  N.  And 
also,  in  like  manner,  the  following 
sums  of  money  from  the  following  per- 
sons, who  were,  at  the  time  of  such 
collection,  creditors  of  this  plaintiff  in 
such  amounts,  viz.,  from  O.  P. 


dollars  (etc.,  specifying  amounts  and 
individuals  as  far  as  possible).  That 
this  plaintiff  believes  that  he  has  col- 
lected other  moneys  from  other  cred- 
itors of  this  plaintiff;  but  exactly  what 
amounts,  and  from  whom,  he  is  not 
able  definitely  to  state. 

IV,  That  this  plaintiff,  on  the 
day  of ,  18 — ,  de- 
manded of  the  defendant  that  lie  ac 
count  to  him  for  the  money  so  col- 
lected, and  pay  the  .same  over  to  him; 
but  hitherto  the  defendant  has  wholly 
ncgif'ctcd  so  to  do. 

CAllege  action  brought  as  in  para- 
graph 111  of  111,  A,  1.)  2  Abb.  Forms 
258. 


I.  Affidavit  To  Obtain  Arrest  in 
Action  To  Becover  Possession 
of  Personal  Property, 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  plaintiff  above  named; 
that  a  sufficient  cause  of  action  ex- 
ists in  his  favor  against  the  defend- 
ant above  named,  arising  out  of  the 
following  facts:  (Here  state  facts 
constituting  the  cause  of  action,  or  an- 
nex complaint  and  proceed  as  follows: 
as  more  clearly  appears  by  the  com- 
plaint hereto  annexed,  all  the  allega- 
tions of  which  are  true  to  the  per- 
sonal knowledge  of  deponent,  except, 
etc.). 

II.  That  the  above  entitled  action 
has  been  commenced,  and  is  now  act- 
ually pending  in  this  court  for  the 
recovery  of  said  personal  property  (or 
the  personal  property  mentioned  in  said 
complaint). 

III.  That    on    the  day    of 

,  the  annexed  summons  was  is- 
sued herein  to  the  sheriff  of  the  county 
of  ,  for  service,  and  the  an- 
nexed affidavit,  together  with  the  requi- 
sition thereon  indorsed,  was  on  the 
same  day  delivered  to  him  with  the 
requisite  undertaking,  for  the  purpose 
of  obtaining  an  immediate  delivery  of 
such  property,  pursuant  to  the  provi- 
sions of  the  code  of  procedure;  that 
since  the  commencement  of  said  action, 
said  property  has  been  removed  (or 
concealed,  or  disposed  of)  by  said  de- 
fendant, so  that  it  cannot  be  found 
or  taken  by  said  sheriff,  as  more  clearly 
appears  by  his  return  hereto  annexed; 
and  that,  as  deponent  believes,  it  has 
been  so  removed  with  the  intent  that 
it  should  not  be  so  found  or  taken  by 
said  sheriff,  which  belief  is  founded 
upon  the  following  facts,  namely: 
(State  in  detail  the  facts  showing  a 
removal  of  the  property  with  an  intent 
tliat  it  should  not  be  found  or  taken, 
or  with  an  intent  to  deprive  the  [ilain- 
tiff  of  the  benefit  thereof.)  2  Abb. 
Forms  260. 

Sheriff's     Jtcturn,     Property     Concealed, 
Etc. 

1  hereby  return,  that  the  within  men- 
tioned property  has  been  concealed  (or 
removed,  or  disposed  of),  so  tiiat  it 
cannot   be  found   or  taken  by  me. 

(Date.)  M.  N., 

Sheriff  of  county. 

2  Abb.   Forms  2fJl. 
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J.  Affidavit  To  Obtain  Arrest  for 
lujuri/,  etc.,  to  Property. 

(Coininencement  as  in  III,  A,  1,  2, 
B,  C,  D.) 

I.  That  said  Y.  Z.,  ou  or  about  the 
day  of  ,  IS — ,  wrong- 
fully and  wilfully  (and  by  force)  took 
from  the  possession  of  the  plaiutifif  the 
following  goods  (designating  them),  of 

the  value  of  dollars;  and  that 

he  has  converted  the  same  to  his  own 
use;  and  although  the  deponent,  on  the 

day    of ,     requested 

him  to  return  them,  he  refused  so  to 
do,  and  still  detains  them,  and  the  de- 
ponent is  advised  and  believes  that  he 
is  entitled  to  recover  from  the  said 
defendant  dollars,  his  dam- 
ages  thereby   sustained. 

(Insert  paragraph  III  from  III,  A,  1.) 
2  Abb.  Forms  261. 

K.  Affidavit  To  Obtain  Arrest  for 
an   Assault. 

(Commencement  as  in  III,  A,  1,  2, 
B,  C,  D.) 

That  on  (or  about)  the day 

of   ,    18 — ,    Y.    Z.,    the     above 

named  defendant,  seized  and  laid  hold 
of  said  plaintiff,  and  with  much  force 
and  violence  struck  said  plaintiff,  and 
knocked  him  down,  and  kicked  him 
(describe  the  assault  fully),  so  that 
said  plaintiff  has  from  thence  hitherto 
been  in  a  serious  state  of  illness;  and 
that  the  damage  said  plaintiff  has  sus- 
tained   thereby     amounts    to 

dollars  at  the  least;  and  said  plaintiff' 
verily  believes  that  he  is  entitled  to 
recover,  and  will  recover  in  this  action, 
that  amount  of  damages.  Said  plaintiff 
has  been  informed,  and  verily  believes, 
that  the  said  Y.  Z.  is  a  person  in  good 
circumstances,  and  well  able  to  make 
said  plaintiff  satisfaction  for  the  said 
illtreatment.  (It  would  be  well  to 
have  the  damage  corroborated  by  the 
affidavit  of  a  physician.) 

(Insert  paragraph  III  from  III,  A,  1.) 
2  Abb.  Forms  262. 

L.  Affidavit  To  Obtain  Arrest  Where 
There  Are  Several  Causes  of 
Action. 

(If  the  plaintiff  has  two  or  more 
causes  of  action  for  which  he  intends 
arresting  the  defendant,  they  may  be 
joined  in   the   affidavit,   thus) :      In   the 

sum  of  dollars  for  goods  sold 

and  delivered  by  said  plaintiff  to  the 
said  defendant;  and  for  work  done  by 
said  plaintiff  for  the  said  defendant, 
at  his  request;   and  for  money  by  said 


plaint  ill  lent  to,  and  paid  out,  laid  out 
and  expended  for  the  said  defendant, 
and  at  his  request;  and  for  money 
received  by  him  the  said  defendant, 
to  and  for  the  use  of  said  plaintiff"; 
and  for  money  found  to  be  due  from 
the  said  defendant  to  the  said  plain- 
tiff, on  an  account  stated  between  them 
(or  the  affidavit  may  specify  how  much 
is  due  for  goods,  how  much  for  work, 
and  how  much  for  money  lent,  etc.). 
2  Abb.  Forms  262. 

M.  Affidavit  To  Procure  Arrest  in 
an  Action  To  Recover  a  Debt 
Fraudulently  Contracted. 

A.  B.,  plaintiff  above  named,  being 
duly  sworn,  says: 

I.  That  a  sufficient  cause  of  action 
exists  in  his  favor  against  the  defend- 
ant above  named,  arising  out  of  the 
following  facts,  namely:  (Here  state 
facts  constituting  the  cause  of  action; 
see  III,  A,  1;  or  annex  complaint  and 
proceed  as  follows:  as  mo-re  clearly 
appears  by  the  complaint  hereto  an- 
nexed, all  the  allegations  of  which  are 
true,  to  the  personal  knowledge  of  de 
ponent,  except,  etc.) 

II.  That  the  defendant  was  guilty 
of  fraud  in  contracting  the  debt  for 
which  this  action  is  brought. 

III.  That  in  the  month  of -, 

IS — ,  he  applied  to  this  plaintiff  to  sell 
to  him  the  goods  above  named  (or  men- 
tioned in  the  complaint);  that,  well 
knowing  himself  to  be  wholly  insolvent 
and  unable  to  meet  his  debts,  he  falsely 
and  fraudulently  represented  to  this 
plaintiff  that  (here  state  representa- 
tions). 

IV.  That  this  plaintiff  sold  said 
goods  to  said  defendant  upon  the  faith 
of  said  representations,  and  believing 
the  same  to  be  true,  and  relying  there- 
on.    2  Abb.  Forms  276. 

N.  Affidavit  To  Obtain  Arrest,  Alle- 
gation   of    Intended    Departure. 

That  the  above  named  Y.  Z.  is  about 
to  remove  from  this  state  (here  state 
facts   substantiating  it,  e.  g.):   that   he 

has  sold  his  house  in  ,  and  has 

taken  a  passage  on  board  the 

for    ,    with     family     and     hia 

household  goods  (as  the  deponent  is 
informed  by  M.  Z.,  the  brother  of  de- 
fendant, and  verily  believes).  2  Abb. 
Forms  276. 

O.  Affidavit  To  Obtain  Arrest,  Dis- 
posal of  Property  With  Intent 
To  Defraud  Creditors. 

T.      That    said    work    and     materials 
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were  done  and  furnished  in  the  month 

of  ,   and  upon  the  defendant's 

promise  to  pay  for  the  same  as  soon 
as  completed. 

II.  That  at  the  time  the  same  were 
completed,  and  theretofore,  the  defend- 
ant   was   carrying    on    business    at    No. 

; street,   in  , 

as  a  grocer;   and  on  the  day 

of    ,    after    said    debt    became 

payable,  the  defendant  promised  the 
plaintiff   that   he   would   pay    the    same 

on  the  day  of  ,  IS — , 

on  which  day  the  plaintiff  called  on 
him  at  his  store  for  payment;  but  he 
put  the  plaintiff  off,  telling  him  to  call 
again    in    three     days,     viz.,     on     the 

day  of  ,  and  get  his 

money.  | 

III.  That  on  said  last  mentioned 
day  plaintiff  called  again  as  requested, 
and  found  one  M.  N.  in  possession  of 
said  store,  who  then  stated  to-  this 
deponent  that  on  the  preceding  day 
the  defendant  had  sold  the  store  and 
all    the    goods    therein    to    said    M.    N., 

for  which  M.  N.  had  paid  him  • 

dollars;  and  said  M.  N.  exhibited  to 
deponent  the  bill  of  sale  thereof,  exe- 
cuted by  the  defendant. 

IV.  That  defendant  was  not  then 
present  at  said  store,  but  kept  away 
away  therefrom,  and,  as  this  deponent 
is  informed  by  said  M.  N.,  has  not 
been  there  since  said  sale. 

V.  That  deponent  has  made  diligent 
search    for    defendant    at     his     recent 

abode   at  ,   and   elsewhere,  but 

is  unable  to  find  him,  and  believes  that 
with  intent  to  defraud  his  creditors  ho 
has  disposed  of  his  property,  and  has 
departed,  or  is  about  to  depart,  or  con- 
ceals himself. 

VI.  That  all  the  above  allegations 
are  true  to  dc[)onpnt's  own  knowledge, 
except  such  as  are  expressed  on  infor- 
mation or  belief,  and  those  he  verily 
believes  to  be  true.  2  Abb.  Forms  278, 
280. 

P.     Writ    of    Arrest     on     lirenrh     of 
Promise. 
The   State   of   Rhode   Island   and   Prov- 
idence   Plantations.      Providence,    sc. 
to  the  sheriffs  of  the  several  counties 
or  to   their  deputies,   greeting: 
We  command  you  to  arrest  the  body 
of   Patrick    Ryan,   of  the    town    of   Lin- 
coln,   county    of    Providence,    state    of 
Rhode  Island,  if  he  may  be  found  with- 
in   your   precinct,    and    in    safe    custody 
keep  to  answer  the  complaint  of  Mary 
Malone,   of    the    town    of   Cumberland, 


said  county  and  state,  at  the  next  su- 
preme court  to  be  holden  at  Providence, 
within  and  for  the  county  of  Prov- 
idence, on  the  first  Monday  of  October 
next  ensuing  the  date  hereof,  in  an 
action  of  trespass  on  the  case  for 
breach  of  promise  of  marriage,  as  by 
declaration  to  be  filed  in  court  will  be 
fully  set  forth;  to  the  damage  of  the 
plaintiff  five  thousand  dollars.  Hereof 
fail  not,  and  make  true  return  of  this 
writ  with  your  doings  thereon. 

Witness  Hon.  Thomas  Diirfee,  Chief 
Justice  of  our  Supreme  Court  at  Prov- 
idence, this  11th  day  of  May  in  the 
year  1884, 

Charles  Blake,  clerk, 
Malone  v.  Ryon,  14  R,  I,  614, 
Note. — For   statement    of    causes    of 
action,    see    "Attachment,"    II,   A,    L, 
in   this  volume, 

IV.     Undertaking, 

A,     Undertal'ing  on  Arrest. 

Whereas  the  above  named  plaintiff 
has  applied  (or  is  about  to  apply)  for 
an  order  of  arrest  in  this  action  against 
the  above  named  Y.  Z.,  defendant,  in 
one  of  the  cases  provided  by  law: 

Now,    therefore,    we,    A.    B.,    of    the 

village  of ,  county  of ■ 

(or    of    No.    street, 

in    the    city     of 


,     county     of 

),    merchant,     and     C.     D.,     of 

the    village    of ,     county     of 

,   physician,   and  E.  F.,   of  the 

village  of ,  county  of , 

merchant,  undertake,  pursuant  to  the 
statute,  that  if  the  defendant  recover 
judgment  herein,  the  plaintiff  will  pay 
all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  ho 
may    sustain    by    reason    of    the    arrest 

in   this  action,  not   exceeding 

hundred  dollars. 

(Signatures.) 

Signed  and  delivered  in  the  ])resence 
of   (witness).     2  Abb.   Forms   280, 

B.     Affidavit  of  Sufficiency. 

A.  B.,  C.  D.  and  E.  F.,  above  named, 
being  severally  duly  sworn,  say,  each 
for  himself,  that  he  is  a  resident  of 
the  state  of  New  York,  as  mentioned 
in  the  above  undertaking,*  and  a  house- 
holder (or  freeholder)  therein,*  and 
worth  double  the  sum  specified  in  the 
said  undertaking  over  all  his  debts 
and  liabilities,  and  exclusive  of  pro{> 
erty  exempt  from  execution.  (Or, 
where  necessary,  omit  words  between 
the  **  above,  and  add  here:  and  said 
A,    B,    says    that    he    is    a    householder 
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in  said  state,  and  said  C.  D.  says  that 
he  is  a  froehoklor  in  said  stato.)  'J, 
Abb.  Forms  2S1. 

C.  Affiilovit  of  Sufficiency,  Separate 
A/Jiflavits. 

A.  B.,  one  of  the  subscribers  to  tlic 
foregoing  undertaking,  being  duly 
sworn,  says  that  he  is  a  resident  and 
house  (or  free)  holder  within  this  state, 
and  is  worth  the  sum  of  (double  the 
sum  specified  in  undertaking) 


hundred  dollars,  over  and  above  all  his 
debts  and  liabilities,  and  exclusive  of 
property  by  law  exempt  from  execu- 
tion. 

C.  D.,  one  of  the  subscribers  (etc., 
continuing  as  above).  2  Abb.  Forms 
282. 

D.  AcJcnoivlcdgmcnt. 

I   certify   that   on   this  day 

of ,  18—,  A.  B.,  C.  U.  and  E. 

F.,  above  named,  to  me  known  to  be 
the  persons  described  in  and  who  exe- 
cuted the  above,  personally  appeared 
before  me,  and  severally  acknowledged 
that  they  executed  the  above  under- 
taking as  their  own  free  act,  for  the 
uses  and  purposes  therein  mentioned. 
2  Abb.   Forms   282. 

E.  Acl-notvledgmcnt,   Proof    by    Wit- 

ness. 

On    this    day    of   , 

18 — ,  before  me  came  G.  H.,  of  said 
city,  the  subscribing  witness  to  the 
within  undertaking,  with  whom  I  am 
personally  acquainted,  who,  being  by 
me  duly  sworn,  did  depose  and  say, 
that  he  resides  at  No. 


street,  in  said  city;  that  he  knew  A.  B., 
C.  D.  and  E.  F.,  the  persons  described 
in  and  who  executed  the  above  under- 
taking; that  they  severally  acknowl- 
edged they  executed  the  same;  and 
that  he  the  said  G.  H.  thereupon  sub- 
scribed his  name  as  a  witness  thereto. 
2  Abb.  Forms  282. 

F.     Indorsement  of  Judge's  Approval. 

I    approve    the    within    undertaking, 
and  the  sufficiency  of  the  sureties  there- 
in named.     2  Abb.  Forms  2S2. 
V.    Order  of  Arrest  (Warrant  or  Writ). 
The  people  of  the  state  of   New   York, 

to  M.  N.,  sheriff  of  county: 

You  are  hereby  required  forthwith  to 
arrest  Y.  Z.,  the  defendant  in  the  above 
entitled  action,  if  he  can  be  found 
within    your   county,   and    hold    him    to 

bail    in    the    sum    of    dollars, 

(Where  he  is  to  be  arrested  under  the 
code,  add:  by  a  written  undertaking 
to   the   effect   provided   by   the   code   of 


procedure),    and    to    return    this    order 
to  E.  F.,  the  plaintiff's  attorney,  at  his 

oflice,  No. street,  in 

,     on     the     day     of 

,   IS- 


(Judge's   signature.) 
(Date.) 

(Signature  of  plaintiff's  attorney. ^ 
2  Abb.  Forms  283. 

VI.     Returns. 

A.     To  Capias. 

1.  Ectura   to  Capias,  Out  on  Bail. 
I   have   taken   the   witliin    named   de- 
fendant,  whose  body  1   have   ready,   aa 
within    I   am    commanded.     Burr.   App. 
436,  §838. 

2.  Return  to  Capias,  in  Custody. 

I  have  taken  the  within  named  C.  D., 
who  remains  imprisoned  in  the  common 
jail  of  (Kings)  county,  in  my  custody, 
for  want  of  bail. 

(Short  form.) 

Defendant  imprisoned  for  want  of 
bail  (or  taken  and  in  custody).  Burr 
App.  436,   §839. 

3.  Eeturn   to   Capias,  Non  Est  In- 

ventus. 
The   within    named   defendant   is   not 
found    in    my    bailiwick     (or     county). 
Burr.  App.  437,  §841. 

4.  Eeturn   to   Capias,   Cepi   Corpus 

as  to  One,  Non  Est  Inventus 

as  to  Other. 
I  have  taken  the  within  named  C.  D., 
whose  body  I  have  ready,  as  within  I 
am  commanded;  but  the  within  named 
I.  J.  is  not  found  in  my  bailiwick. 
Burr.  App.  437,  §842. 

5.  Eeturn  to  Capias,  Discharge  on 

Supersedeas. 

By  virtue  of  the  within  writ  to  me 
directed,  I  took  the  within  named  de- 
fendant, and  safely  kept  him  in  my 
custody   in   the   prison    (or  jail)    of  the 

(city    and    county    of    )     until 

afterwards,  to-wit,  on  the  day 

of    ,    by    virtue    of    a    certain 

other  writ  of  the  people  of  the  stato 
of  New  York,  to  me  directed  and  de- 
livered, and  to  this  writ  annexed,  1 
caused  the  said  defendant  to  be  de- 
livered out  of  the  said  prison.  Where- 
fore T  cannot  have  the  body  of  the 
said  defendant  before  the  justices  of 
the  supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York,  at 
the  day  and  place  within  contained,  as 
within    T    am    commanded. 

S,  T.,  sheriff. 

Burr.   App.   438,   §844. 
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B.  To  Order  of  Arrest. 

1.  Iteturn   to  Order  of  Arrest,  De- 

fendant Arrested. 
I  have  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  by  the  within 
order.      2   Abb.   Forms   284."^ 

2.  Eeturn  to  Order  of  Arrest,  Not 

Found. 
The  within  named  Y.  Z.  is  not  found 
in  my  county.     2  Abb.  Forms  284. 

3.  Eeturn,  Arrest  and  Imprisonment 

for  Want  of  Bail. 
I  have  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  by  the  within 
order,   who    remains    imprisoned   in   the 

common  jail  of county,  in  my 

custodv,  for  want  of  bail.  2  Abb. 
Forms"  284. 

4.  Eeturn,  One  Arrested,  the  Other 

Not  Found. 
I  have  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  by  the  within 
order,  but  the  within  named  W.  X.  is 
not  found  in  my  county.  2  Abb.  Forma 
285. 

5.  Eeturn,     That     Defendant     Has 

Made    Deposit    in     Lieu    of 

Bail. 
I  have  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  by  the  within 
order,    and    he    has    deposited    with   me 

• dollars,    in    lieu    and    instead 

of  bail  in  the  above  entitled  action. 
2  Abb.  Forms  285. 

6.  Eeturn,  Arrest  and  Eescue. 

I  have  taken  and  arrested  the  within 
named  Y.  Z.,  as  required  by  the  within 
order,  and  safely  kept  him  in  my  cus- 
tody until  divers  persons,  to  me  un- 
known, on  the  day  of  , 

IS — .  at  ,  with  force  and  arms 

assaulted  me,  and  out  of  my  custody 
rescued  said  Y.  Z.,  who  then  and  there 
rescued  himself  and  escaped  out  of  my 
custody,  and  afterwards  the  said  Y.  Z. 
is  not  found  in  said  county.  2  Abb. 
Forms  285. 

C.  Certificates. 

1.     Cleric's  Certificate  That  Deposit 
Has   Been   Paid   Into    Court. 
I,    M.    N.,    clerk    of    the    county    of 
,   hereby  certify  that   the  sher- 
iff of  said  county  has  deposited  in  this 

court    the   sum   of   dollars,   as 

having  been  paid  him  by  Y.  Z.,  the 
defendant,  in  lieu  of  an  undertaking 
of  bail  iu  this  action.  2  Abb.  Forms 
285. 


2.     Sheriff's  Certificate    That    Bai] 

Has    Been    Given    Instead    of 

Deposit. 

I,    M.    N.,    sheriff    of    the    county    of 

-,   hereby    certify   that    the    de- 


fendant Y.  Z.  has  deposited  with  me 
an  undertaking,  of  which  the  within 
is  a  copy,  in  lieu  and  instead  of  the 
money  heretofore  deposited  with  me. 
2  Abb.  Forms  286. 

VII.    Discharging. 

A.  Notice  of  Motion  To  Vacate 
Order  of  Arrest. 

Please  take  notice  that  on  an  affi- 
davit of  which  the  within  is  a  copy 
(or  of  which  a  copy  is  annexed),  and 
on  all  the  papers  filed  and  served  in 
this  action,  the  undersigned  will  move 
the  court,  at  a  special  term  to  be  held 

at    ,    on    the   day   of 

,   18 — ,  at  0  'clock   in 


the  noon,  or  as  soon  thereafter 

as  counsel  can  be  heard  (or  will  move 
before  Mr.  Justice  — ■ ,  at  his  of- 
fice   in    the    city    of    ,    on    the 

day     of     ,    18 — ,    at 

o'clock  in  the  noon), 


to  vacate  the  order  of  arrest  in  this 
action  (if  for  irregularity,  state  it, 
e.  g.,  thus:  upon  the  ground,  among 
others,  of  irregularity,  in  that  said 
order  was  never  served  on  defendant, 
although   judgment   in   this   action   was 

docketed  days   after  the   said 

order  was  granted) ;  and  for  such  other 
or  further  order  as  may  be  just,  and 
for  the  costs  of  this  motion.  2  Abb. 
Forms  286. 

B.  Notice  of  Motion  To  Discharge 
Defendant   From  Arrest. 

Please  take  notice  that  on  an  affi- 
davit of  which  the  within  is  a  copy 
(or  of  which  a  copy  is  annexed),  and 
on  all  the  papers  filed  and  served  in 
this  action,  the  undersigned  will  move 
the  court,  at  a  special  term  to  be  held 
at   ,    on    the   day   of 


-,   IS—,  at 


o'clock  in 


the noon,  or  as  soon  thereafter 

as  counsel  can  be  heard  (or  will  move 
before  Mr.  Justice  ,  at  his  of- 
fice   in    the    city    of   ,    on    the 

day     of    ,    18 — ,   at 

o'clock  in  the  noon), 


that  the  defendant  Y.  Z.  be  discharged 
from  arrest  in  this  action.  2  Abb. 
Forms  287. 

Note. — Under  some  statutes  an  affi- 
davit on  motion  to  vacate  an  order  of 
arrest  is  unnecessary,  when  .the  motion 
is  based  on    insufficiency   of  plaintiff's 
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papers,  tlio  application  thoroon  being 
|>rodioato(l  on  ''all  tlie  papers  filed  and 
served,"'  si>ecial  reference  being  made 
to  language  of  the  statute  authorizing 
thf   application. 

See  notice  of  motion  to  vacate; 
capias  ad  respondendum.  Phillips  v. 
Kerr,  26   111.  2U. 

C.  Order  Vacatii^p  Arrest. 

(If  made  at  a  sj^ecial  term,  say:  at 
a  special  term,  etc.) 

Ou  reading  and  filing  notice  of  mo- 
tion (and  aflidavits  of  A.  B.  and  C.  D.), 
and  on  the  pleadings  and  proceedings 
in  this  action,  on  motion  of  M.  N., 
counsel  for  defendant,  after  hearing 
O.  P.,  counsel  for  plaintiff  (or  and  on 
proof  of  due  service  of  notice  of  mo- 
tion, and  no  one  appearing  in  opposi- 
tion) :" 

Ordered,    that    the    order    of     arrest 

granted   by  ,    on    the   • 

day  of  ,  18 — ,  against  the  de- 
fendant (naming  him,  if  there  are  sev- 
eral defendants,  and  an  order  has  not 
issued  against  all)  be  vacated  (and, 
if  bail  has  been  given,  add:  and  that 
the  bail  heretofore  given  for  the  de- 
fendant be  exonerated  from  liability). 
2  Abb.  Forms  287. 

D.  Order  Vaeating  Arrest  on   Condi- 

tion That  Defendant  Shall  Not 

Sne. 
(As   in   last   form   to   the   *,   conclud- 
ing): 

Ordered,    that    on     the     defendant's 

stipulating,    within    days,    to 

bring  no  action  for  false  imprisonment, 
said  motion  be  granted,  and  the  order 
of  arrest  heretofore  granted  in  this 
action  be  vacated  (or  that  the  defend 
ant  be  discharged  from  said  arrest), 
■with  dollars  costs  to  the  de- 
fendant; otherwise  that  said  motion  be 
denied,  without  costs.  2  Abb.  Forms 
287. 

E.  Order    To    Shotv    Cause     Why     a 

Supersedeas    Shoidd    Not    Issue 
To  Diseharge  Defendant  Out  of 
Custody. 
Let   the   plaintiff   show   cause  before 

me,    at    my    chambers    in   ,    oik 

the day  of next,  why 

a  supersedeas  should  not  issue  in  this 
cause,  to  discharge  the  defendant  out 
of  custody.  Dated,  etc.  Burr.  App. 
232,   §492. 

Vm.    Bail 

A.     Bad  Bond  (Bad  Below). 
Know    all    men    by    these     presents, 
that    we     ~     ~ 


be  sued  by  a  wrong  name,  say:  "C.  D., 
arrested   by   the   name   of   E.    D. "),   of 

,  i.  N.,  of  ,  and  I.  S., 

of  ,  are  held  and  firmly  bound 

unto  fT.  A.,  esquire,  sheriff  of  the  county 

(or    city   and   county)    of  ,   in 

the   sum   of  dollars   (the   sum 

endorsed  on  the  writ),  lawful  money 
of  the  United  States  of  America,  to  bo 
paid  to  the  said  sheriff  or  his  certain 
attorney,  executors,  administrators  or 
assigns;  for  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents.     Sealed  with  our  seals.    Dated 

the   day   of  ,   in   the 

year  of  our  Lord  1846. 

Whereas  A.  B.  has  sued  and  prose- 
cuted out  of  the  supreme  court  of  judi- 
cature of  the  people  of  the  state  of 
New  York,  a  certain  writ  of  capias  ad 
respondendum,  against  the  above  boun- 
den  C.  D.,  in  a  plea  of  trespass  (or  as 
the    plea    is    in    the    writ),    returnable 

on   the   day   of next, 

before  the  justices  of  the  supreme  court 

of  judicature  aforesaid,  at  the  

in   the   city    of  ,   by   virtue   of 

which  said  writ  the  above  bounden  C. 
D.  has  been  arrested  by  the  above 
named  sheriff:  Now  therefore  the  con- 
dition of  this  obligation  is  such  that 
if  the  above  bounden  C.  D.  shall  appear 
in  the  action  commenced  by  the  said 
writ,  by  putting  in  special  bail  within 
twenty  days  after  the  return  day  speci- 
fied in  the  said  writ,  and  by  perfecting 
such  bail  if  required,  according  to  the 
rules  and  practices  of  the  said  court, 
then  the  above  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and 
virtue. 
Sealed  and  delivered 

in   the   presence  of 
E.  B. 
T.  V. 

C. 
I. 
I. 

Burr.   App.   39,   §76. 

B.     Undertalcing  of  Bad. 

Whereas  the  above  named  Y.  Z.  has 
been   arrested  in   this  action: 

Now,    therefore,    we,    M.    N.,    of    No. 

street,    in    the    city 

of ,   tailor,   and   O.   P.,   of   the 

village   of ,  grocer,  undertake, 


D. 

(L. 

S.) 

N. 

(L. 

S.) 

S. 

(L. 

S.) 

pursuant  to  the  statute,  in  the  sum   of 

(amount  of  bail  required)   dollars,  that 

said    Y.    Z.    shall,    at    all    times,    render 

C.    D.    (or,    if   the    defendant  j  himself  amenable  to  the  process  of  the 
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court  during  the  pendency  of  this  ac- 
tion, and  to  such  as  may  be  issued 
to  enforce  the  judgment  therein,  2 
Abb.  Forms  2SS. 

C.  Notice  of  Motion  To  Reduce  Bail. 
(As   in    VII,   A,   to    the    *):    that   the 

amount  of  bail  required  by  the  order 
of  arrest  in  this  action  be  reduced. 
2  Abb.  Forms  288. 

D.  Order  To  Seduce  Amount  of  Bail. 
(As  in  VII,  C,  to  the  *): 
Ordered,   that   the   bail   taken    (or  to 

be  taken)  by  the  sheriff,  on  the  order 
of   arrest    of   Y.    Z.   in    this   action,   be 

reduced    to    dollars.      2    Abb. 

Forms  288. 

E.  Notice  of  Exception   To   Bail   or 

Undertalcing. 
Please  take  notice  that  the  plaintiff 
does  not  accept  the  bail  offered  by  the 
defendant  Y.  Z.,  in  this  action  (and 
where  there  is  objection  to  the  under- 
taking itself,  it  may  be  well  to  add: 
and  further,  that  he  excepts  to  the 
form  and  sufficiency  of  the  undertak- 
ing). (Address  to  the  sheriff.)  2  Abb. 
Forms  289. 

F.  Notice    of    Justification    of    Bail. 
Please    take   notice   that    the   bail   in 

this  action  will  justify  before  M.  N., 
a  justice   of  this   court    (or  the   county 

judge  of  county,  or  a  justice 

of  the  peace  of  the  town  of ), 

at   ,    on    the   day    of 

o'clock   in 


next,   at 
noon. 


the  - 

(Address   to   plaintiff's  attorney.)      2 
Abb.  Forms  290. 

G.     Notice    of    Other     or     Additional 

Bail. 
Please  take  notice  that  G.  H.,  hatter, 

of    No. street,    in 

,   and   J.   J.,   merchant,    of   the 

village    of    ,    are    proposed    as 

bail  in  addition  to  (or  in.  place  of 
A.  B.  and  C.  D.,  the  bail  already  put 
in,  and  that  they  will  justify  before 
M.   N.,   a  justice  of  this  court   (or   the 

county    judge    of    county,    or 

a  justice   of  the  peace  of  the   town   of 

),  at  ,  on  the 

day    of     next,     at     

o'clock  in  the  noon.     2  Abb. 

Forms  290. 

H.     Affidavit  To  Obtain  Further  Time 

To  Justify    {or  Add   New   Bail 

and  Justify),   Stating   Absence 

of  Bail. 
G.  C,  of ,  clerk  of  the  attor- 
ney   for    the    above    named    defendant, 
beinu  duly  sworn,  says: 


I.  That  B.  B.,  one  of  the  bail  in 
this  action  for  the  said  defendant,  and 
whose  name  is  mentioned  in  the  notice 
of  justification  hereunto  annexed,  was 
put  in  as  such  bail  with  the  privity 
and  consent  of  the  said  B.  B.  (or  if 
not  already  put  in,  say:  ''promised 
to  become  bail  in  this  action  for  the 
said  defendant,  and  that  the  said  B. 
B.'s  name  was  put  into  the  said  notice 
of  justification  with  his  privity  and 
consent"),  and  promised  to  attend  this 
morning  and  justify  as  such  bail;  and 
deponent  verily  believes  that  the  said 
B.  B.  was  and  is  able  to  justify  as  good 
and    sufficient    bail    in   this    action. 

II.  That  deponent  fully  expected 
that  the  said  B.  B.  would  have  attended 
this  morning  to  justify  accordingly,* 
but  he  has  not  yet  appeared  for  that 
purpose,  as  deponent  verily  believes, 
and  he  is  not  aware  of  the  cause  or 
reason  of  the  absence  of  the  said  B.  B., 
and  is  at  present  unable  to  state  or 
account  for  the  same;  but  deponent 
fully  expects  and  believes  he  shall  be 
able  on  oath  to  state  the  cause  in  the 
afternoon  of  this  day.  (When  at  the 
time  the  application  for  further  time 
to  justify,  or  add  and  justify  bail,  an 
affidavit  of  a  defense  on  the  merits  can 
be  made,  or  an  affidavit  stating  the 
names,  additions,  descriptions,  resi- 
dences and  expected  sufficiency  of  other 
bail  proposed  to  be  added  can  be  made, 
then  let  the  same  be  made  and  pro- 
duced accordingly,  or  thus: 

III.  Deponent  is  advised,  and  verily 
believes,  that  the  defendant  has  a  good 
defense  to   this   action   on   the   merits.) 

IV.  State  the  names,  residence,  oc- 
cupation and  sufficiency,  etc.,  of  pro- 
posed added   bail.)     2  Abb.  Forms  290. 

I.  Affidavit  To  Obtain  Further  Time 
To  Justify,  Illness  of  the  Bail. 

(As  in  the  last  form  to  the  *,  and 
continue):  And  deponent  this  morning 
called  at  the  house  of  the  said  B.  B., 
in  order  to  accomjiany  him  to  tliis  court 
to  justify  as  bail  for  the  said  defend- 
ant, according  to  his  said  promise,  when 
deponent  found  the  said  B.  B.  very 
dangerously  ill  and  in  bed,  with  which 
illness  he  had  been  suddenly  attacked 
yesterday  morning,  as  deponent  was 
informed  and  verily  believes  (state  the 
nature  of  the  illness,  and  whether  dan- 
gerous or  not,  and  how  recent,  accord- 
ing to  the  facts);  and  deponent  verily 
believes  that  the  said  B.  B.  is  quite 
unable  to  come  to  or  attend  tliis  court 
this  morning  for  the  purpose  of  justify- 
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ing   as  hail   for   the   said   dofcmiant   in  |  hands   of  the   sherifT   of   the   county   of 


tliis  action,  in  consequence  of  the  said 
illness,    and    that    he    will    continue    so 

unable  for days  or  more. 

111.  Deponent  \Yas  (and,  as  he  verily 
believes,  the  said  defendant  also  was) 
whollv  ignorant  of  the  said  illness  of 
the  said  B.  B.,  or  of  his  inability  to 
attend  to  justify  as  bail  until  this 
morning  (etc.,  conclude,  if  you  can,  as 
in  the  preceding  form).  2  Abb.  Forms 
291. 

J.     Examination  of  Bail. 

On    this   day   of   , 

"15! — _  before  the  undersigned  M.  N.,  a 
justice   of  this   court    (or   county  judge 

of  the  county  of ,  or  a  justice 

of   the   peace   in   and  for  the   town    of 

),    personally    appeared    A.    B. 

and  C.  D.,  the  bail  of  the  defendant 
Y.  Z.  in  this  action,  to  justify  pursuant 
to  notice;  and  the  said  A.  B.,  being 
duly  sworn,  says  (here  state  testimony, 
inserting,  if  desired,  the  questions  and 
answers  in   form). 

And  said  C.  D.,  being  duly  sworn, 
says  (etc.,  as  above). 

(Signature   of   bail.) 
Taken    and    sworn    before     me,     the 
day     first     above     written.        (Judge's 
signature  and  official  addition.)     2  Abb. 
Forms  292. 

K.  Allowance  of  Bail. 
This  day  appeared  before  me  the 
within  named  A.  B.  and  C.  D.,  bail 
for  the  defendant  Y.  Z.  in  this  action, 
and  justified  as  such,  and  I  find  said 
bail  to  be  sufficient,  and  allow  the 
same.     2   Abb.  Forms  292. 

L.     Allowance  of  Bail  as  to  One  Bail, 
and    for    Time     for     Other    To 
Justify. 
This    day    appeared    before    me    the 
within    named   A.   B.,   bail   for   the   de- 
fendant Y.  Z.  in  this  action,  and  justi- 
fied   as   such,    and    I    find    said    bail    to 
be  sufficient,  and  allow  the  same.     And 
upon    reading    and    filing    the    annexed 
affidavit   of  C.  C,  it  is  further  ordered 

that  the  defendant  have days 

further    time    (or    until    )     to 

justify    C.    D.,    his    other    bail    in    this 


by  the  defendant  on  his  ar- 
rest in  this  cause,  instead  of  bail,  and 
since  brought  into  court  by  the  sheriff 
jnirsuant  to  the  statute,  be  paid  out  of 
court  to  the  defendant  or  his  attorney 
by  the  clerk.     2  Abb.  Forms  292. 

N.     Allowance  of  Added   Bail. 

Upon  reading  and  filing  the  affidavit 
of  M.  N.  (or  where  the  bail  in  question 
is  added  by  a  new  undertaking  and  no- 
tice of  justification,  say:  tlie  within 
undertaking  of  C.  D.  as  bail,  and  the 
annexed  notice  of  bail  and  justification 
and  proof  of  service  thereof),  and  the 
said  C.  D.  having  appeared  before  me 
and  justified  as  such,  I  find  said  bail 
to  be  sufficient,  and  allow  the  same, 
together  with  A.  B.,  who  justified  him- 
self  on   the day   of  ■ 

last.      2  Abb.  Forms  293. 

IX.     Sheriff's  Assignment. 

A.  Shcri/f's  Assignment  of  Under- 
taking. 

Know  all  men  by  these  presents, 
that  I,  M.  N.,  sheriff  of  the  county 
of  ,  do  hereby  assign  the  with- 
in undertaking  (or  if  not  indorsed, 
refer  to  the  undertaking  by  name  of 
obligors,  and  date,  and  title  of  cause) 
to  the  plaintiff  A.  B.,  at  his  request, 
to  be  sued  for  by  him,  according  to 
the  statute.    Witness  my  hand  and  seal 

18—. 


cause;  the  defendant  hereby  consenting 
that  the  plaintiff  shall  be  in  the  same 
situation  by  the  course  of  this  court, 
as  if  thev  had  both  justified  this  day 
2  Abb.  Forms  292. 

M.  Direction  That  Money  he  He- 
funded    on    Allowance    of    Bail. 

And  further  ordered,  that  the  sum 
of dollars,    deposited    in    the 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


this day    of 

2  Abb.  Forms  293. 

B.  Assignment  of  Bail  •  Bond  hy 
Sheriff. 

Know  all  men  by  these  presents, 
that  I,  J.  A.,  sheriff  of  the  county  (or 
city  and  county)  of  ,  do  here- 
by assign  the  within  written  bail-bond 
to  the  within  named  A.  B.,  at  his  re- 
quest, to  be  sued  for  by  him,  according 
to  the  force,  form  and  effect  of  the 
statute  in  such  case  made  and  provided. 
In   testimony  whereof  I   have  hereunto 

set  my  hand  and  seal  this day 

of   ,   in   the   year   of   our   Lord 

1846. 

J.   A.,   sheriff    (L.   S.) 

Sealed  and  delivered  in  the  presence 
of  R.  B.,  r.  V.  Burr.  App.  39,  §76; 
2  R.  S.  271,  §13;   349,  §12. 

X.    Surrender. 

A.  Authority  From  Bail  To  Arrest 
Principal. 

Know  all  men  by  these  presents,  that 
I,  M.  N.,  the  within  named  bail,  depute, 
authorize  and  empower,  in  my  place 
and  stead,  and  in   my  behalf,  O.  P.,  of 
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(and,  if  an  officer,  add  offi- 
cial addition,  e.  g.,  marshal  of  the  dis- 
trict of  Connecticut),  to  take,  arrest, 
seize  and  surrender  to  the  sheriff  of 
the  county  of ,  Y.  Z.,  the  with- 
in named  defendant,  in  exoneration  and 
discharge  of  my  undertaking  as  bail 
for  the  said  Y.  Z.  in  said  cause;  and 
to  employ  such  persons  and  assistants 
as  may  be  necessary  to  effect  such  pur- 
pose.    2  Abb.  Forms  294. 

B.  Certificate  of   Surrender  of  Prin- 

cipal by  Bail. 
I,    M.    N.,    sheriff    of    the    county    of 

,  hereby  certify  that  Y.  Z.,  the 

principal  mentioned  in  the  (within) 
undertaking  (or,  if  not  indorsed,  refer 
to  the  undertaking  so  as  to  identify 
it)    was    surrendered    to    me    by    A.    B. 

and    C.    D.,    his    sureties,    this   

dav  of ,  18 — ,  and  remains  in 

custody.     2  Abb.  Forms  294. 

C.  Notice  of  Motion  for  Enlargement 

of  Time  To  Surrender. 
(As    in    XI,    B,    substituting    for   the 
words  between  the  "*):  that  the  under- 
signed  bail   of  the   defendant   Y.   Z.   in 

this  action   have  days  further 

time  to  surrender  him  to  the  sheriff 
in  their  exoneration,  2  Abb.  Forms 
295. 

D.  Affidavit    in    Support    of    Motion 

To  Enlarge  Time  To  Surrender. 

I.  M.  N.,  being  duly  sworn,  says 
that  he  is  one  of  the  bail  of  the  de- 
fendant Y.  Z.  in  this  action;   that  said 

Y.  Z.  was  arrested  about  the 

day    of ,    18 — ,    by    virtue    of 

an  order  of  arrest,  on  the  ground  that 
(here  state  ground  of  arrest,  so  as  to 
show  that  it  was  not  under  subdivision 

3);    and   that    on    the   ■   day   of 

,    18 — ,    the    deponent    (and   O. 

P.)  became  bail  for  said  defendant  by 
giving  an  undertaking,  of  which  a  copy 
is  hereto  annexed. 

TT.  (Here  state  excuse  for  not  hav- 
ing surrendered  in  season,  e.  g.,  sick- 
ness of  bail,  mistake  as  to  time,  or 
collusion  of  the  creditor  witli  the 
debtor,  and  specify  what  means,  if  any. 
the  bail  took  at  any  time  to  ascertai.T 
where  the  principal  was,  and  to  effect 
his   surrender.) 

TTT.  (State,  if  practicable,  facts 
showing   that   a   surrender   is   possible.) 

IV.  That  no  action  has  been  com- 
menced against  the  bail,  as  deponent 
is  informed  and  believea.  2  Abb 
Forms  295. 


XI.     Exoneration. 

A.  Affidavit  To  Move  for  Exonera- 
tion  of  Bail. 

I.  M.  N.,  one  of  the  bail  (or  M.  N. 
and  0.  P.,  the  bail)  for  the  defendant 
Y.  Z.  in  this  action,  being  sworn,  do 
(severally)  depose  and  say  that  judg- 
ment was  obtained  and  docketed  in 
this    action    against    said    Y.    Z.    on    ol 

about   the day    of   , 

18 — ,  and  that  an  execution  in  due 
form  was  dulv  issued  thereupon  on  the 
day 'of ,  18—. 


II.  That  (after  the  issuing,  and  be 
fore   the   return   of  the   said  execution, 

and)    on  or  about  the  day  of 

,  18 — ,  the  said  defendant  died 

at   (or,   if   imprisoned,   allege 

it).     2   Abb.   Forms   295. 

B.  Notice  of  Motion  To  Exonerate 
Bail. 

Please  take  notice  that  on  the  cer 
tificate  (or  affidavit),  of  which  a  copv 
is  herewith  served,  the  undersigned  will 

move,    before    the    Hon.   (one 

of  the  justices  of  this  court,  or  county 

judge   of   the   county   of ),   on 

the  day  of  next,  at 

o'clock    in    the    noon, 

,  in  ,*  to  exonerate 


at  ,  in  

M.  N.  and  O.  P.,  the  bail  of  the  de- 
fendant in  this  action,  from  all  further 
liability  upon  the  undertaking  of  bail 
heretofore  entered  into  by  them;*  and 
for  such  other  relief  as  may  be  just. 
2  Abb.  Forms  294. 

C.     Order  Exonerating  Bail. 
On    reading    and    filing    the    annexed 
certificate   of  the  sheriff  of  the  county 

of  (or  affidavit  of  M.  N.),  and 

a  copy  of  the  undertaking  of  bail  given 
b.y  the  said  M.  N.  (and  O.  P.)  in 
this  action,  and  on  motion  of  Q.  R. 
on  behalf  of  the  following  named  bail, 
and  after  hearing  S.  T.  for  plaintiff 
(or  and  on  proof  of  due  service  of  this 
notice  of  motion,  and  no  one  appearing 
for   plaintiff): 

Ordered,   that    M.   N.   and   O.    P.,   the 
bail  in  this  action,  be  exonerated  from 
all  liability.     2  Abb.  Forms  295. 
ARREST  IN  CRIMINAL  CASES.— See 
Fal.se   Imprisonment;    Habp^as    Cor- 
pus ;    Malicious    Prosecution  ;    Pre- 
liminary Examination  ;   Process. 


ARREST    OF   JUDGMENT. 

I.  Notice  of  Motion,    Kis 

II.  Order  in  Arrest,   lOS 

For    other    forms,    .see     2     STANDARD 
Pkoc.  1031. 
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CROSS-REFKR  KNCE: 

JrOGMKNT    KKA'OKDS: 

.TutlijiiuMit   Keoord  on   Arrest  of  Judff- 
inoiit. 
I.     Notice     of     Motion     in     Arrest    of 
Judgment. 

(Title  of  the  causo.) 

Sir:  Please  to  take  notice  that,  upon 
the  adidavits  (and  case),  with  copies 
■whereof  you  are  herewith  served,  this 
honorable  court  will  be  moved,  at  the 
next  term  of  the  said  court,  to  be 
held  at  the  (Academy  in  the  city  of 
Utica),  on  the  (first  Monday  of  .luly) 
next,  at  the  opening  of  the  court  on 
that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  di- 
recting an  arrest  of  judgment  to  be  en- 
tered in  this  cause,  and  wliich  motion 
will  be  founded  on  the  record  and  pro- 
ceedings on  file  in  this  cause.  Dated, 
etc.  Burr.  App.  214,  §430;  Yates' 
Forms  733. 
n.     Order  in  Arrest  of  Judgment. 

This  cause  Iraving  been  brought  to 
argument,  and  after  hearing  Mr.  L.,  of 
counsel  for  the  defendant,  and  Mr.  P., 
of  counsel  for  the  plaintiff,  ordered  that 
the  judgment  in  this  cause  be,  and  the 
same  is  hereby  arrested.  Burr.  App. 
466,   §945. 


ARSON. 

I.  Indictment  at  Common  Law,  IflS 

II.  Indictments  Under  Statutes,  108 

A.  Burning  in   Nioltttime,  iOS 

B.  Setting  Fire  to  Haystack,  108 

C.  Setting   Fire   to    Own   House,    108 
UL  Attempts,  109 

A.  To  Burn   Court  House,   109 

B.  To  Burn   Barn,  109 

For    other    forms,    see     3     Standard 
Proc.  6.  20. 


I.    Indictment   for  Arson   at   Common 
Law. 

That  J.  M.,  late  of,  etc.,  not  having 
the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  insti- 
gation of  the  devil  on,  etc.,  with  force 
and  arms,  at,  etc.,  aforesaid,  a  certain 
house  of  one  W.  C.  there  situate,  felo- 
niously, wilfully  and  maliciously  did 
set  fire  to,  and  the  same  house  then 
and  there  by  such  firing  as  aforesaid, 
feloniously,  wilfully,  and  maliciously 
did  burn  and  consume  against  the 
peace,   etc.     3   Chit.  Cr.  L.   1127. 

Note. — It  is  not  necessary  to  say 
"dwelling  house."  3  Cliit.  Cr.  L.  1128, 
n.   (q.) 


II.     Indictments  Under  Statutes. 

A.     Iiiiliclmcnt   for  Arson,  Burning  in 
Niglit-timc. 

That  W.  G.,  late  of,  etc.,  not  having, 
etc.,  but  being  moved  and  seduced,  etc., 
after  the  first  day  of  .Tune  in  the  year 
of  our  Lord  one  thousand  seven  hun- 
dred and  twenty-three,  to-wit,  on,  etc., 
about  tlie  hour  of  two  in  the  night  of 
tlu^  same  day,  with  force  and  arms,  at, 
etc.,  aforesaid,  a  certain  house  of  one 
G.  S.  there  situate,  feloniously,  volun- 
tarily, and  maliciously  did  set  fire  to, 
and  tlie  same  house  then  and  there  by 
such  firing  as  aforesaid,  feloniously, 
voluntarily,  and  maliciously  did  burn 
and  consume,  against  the  form  of  the 
statute,  etc.,  and  against  the  peace,  etc. 

Note. — "Feloniously,  voluntarily  and 
maliciously"  inust  be  inserted,  although 
the  statute  does  not  contain  them.  3 
Chit.  Cr.  L.   1128,  n.   (t). 

B.  Indictment,  Setting  Fire  to  Hay- 

stack. 
That  A.  B.,  late  of,  etc.,  on,  etc., 
at,  etc.,  aforesaid,  a  certain  stack  of 
hay  of  and  belonging  to  one  J.  P., 
feloniously,  unlawfully,  wilfully  and 
maliciously  did  set  fire  to,  against  the 
form  of  the  statute,  etc.,  and  against 
the  peace,  etc.    3  Chit.  Cr.  L.  1128. 

C.  Indictment    for    Setting    Fire     to 

Own  House. 
That  A.  B.,  late  of,  etc.,  unlawfully 
and  maliciously,  devising  and  intending 
to  set  on  fire  and  burn  a  certain  house 
belonging  to  him  the  said  A.  B.,  situate 
in  the  parish  aforesaid,  in  the  county 
aforesaid,  on,  etc.,  with  force  and  arms, 
at,  etc.,  aforesaid,  unlawfully,  wickedly 
and  Tualiciously  did  set  fire  to  a  certain 
part  of  the  wooden  floor  of  and  be- 
longing to  the  said  house,  which  said 
wooden  floor  was  then  and  there  placed 
on  the  ground  floor  of  the  said  house, 
which  said  house  was  then  and  there 
contiguous  and  near  to  certain  dwelling 
houses  of  and  belonging  to  divers  of  the 
liege  subjects  of  our  said  lord  the  king, 
situate  in  the  parish  aforesaid,  in  the 
county  aforesaid,  with  a  wicked  inten- 
tion, "by  means  of  such  setting  fire  to 
the  said  part  of  the  said  wooden  floor 
of  and  belonging  to  the  said  house  of 
the  said  A.  B.,  then  and  there  unlaw- 
fully, wilfully,  and  maliciously  to  set 
on  fire  and  burn  the  said  house  of  the 
said  A.  B..  to  the  great  damage,  danger, 
terror  and  afPrightment  of  the  liege 
subjects  of  our  said  lord  the  king,  near 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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the  house  of  the  said  A.  B..  then  and 
there  inhabiting  and  dwelling,  in  con- 
tempt of  our  said  lord  the  king  and 
his  laws,  to  the  evil  example,  etc.,  and 
against  the  peace,  etc.  (Second  count 
for  an  attempt  to  burn  generally,  as 
third  count  of  the  next  precedent.)  3 
Chit.  Cr.  L.  1129. 
III.     Attempts. 

A.  Indictment  for  Attempt  To  Burn 

Court  House. 
"That  Bazil  Ledgerwood  and  Samuel 
Harbin,  on  the  7th  day  of  October, 
1891,  and  in  the  county  of  Daviess,  in 
the  state  of  Indiana,  did  then  and  there 
unlawfully,  wilfully,  maliciously  and 
feloniously  set  on  fire  and  attempt  to 
burn  down  the  county  court  house,  sit- 
uate in  the  city  of  Washington,  in 
Daviess  county,  in  the  state  of  Indiana, 
which  county  court  house  was  then 
and  there  the  property  of  Daviess 
county,  and  then  and  there  of  the  value 
of  fifty  thousand  dollars."  Ledger- 
wood  V.  State,  15  Crim.  L.  Mag.  523, 
524. 

B.  Indictment   for  Attempt   to  Burn 

Barn. 
State  of  New  York,  Monroe  county,  ss. 
That  James  McDermott,  on  the  first 
day  of  February.  1859,  at  the  town  of 
Greece,  in  the  said  county,  did  attempt, 
unlawfully  and  feloniously  to  set  fire 
to,  and  burn  a  certain  barn  of  Samuel 
Davison,  there  situate,  with  intent  to 
injure  the  said  Samuel  Davison,  against 
the  form  of  the  statute,  in  such  case 
made  and  provided,  and  against  the 
peace  of  the  people  of  the  state  of  New 
York,  and  their  dignity.  McDermott 
V.  People,  5  Park.  Cr.  (N.  Y.)  102. 

ASSAULT  AND  BATTERY. 

I.  Declarations,    109 

A.  Common    Assault    on   Person,    109 

B.  Trespass    for    Assault    and    Bat- 

tery, 110 
0.     By  Master,  Battery  of  Servant,  110 
D.     liy  Husband,  Buttery  of  Wife,  HO 

II.  Pleas,  110 

A.  Son   Assaiilt  and  Demesne,   110 

B.  MoUiter  Manus  Imposuit,  111 

III.  Replications,  111 

A.  Xcw    Asxiiinment,    Different    As- 

sault, ni 

B.  To  Son  Assault  Demesne,   112 

IV.  Complaints,  112 

A.  Assault  itnd  Battery,  112 

B.  Assault  and  Battery,  112 


C.  Assault  and  Battery  and  False 
Imprisonment,  112 

V.  Answers,    112 

A.  To   Preserve   Peace,   112 

B.  To  Preserve  Peace  'by  Captain  of 

Vessel,.  112 

C.  Plaintiff  Aggressor,  113 

D.  Plaintiff  Aggressor  (Short  Form), 

113 

E.  Defense    of   Possession    of   Dwell- 

ing, 113 

F.  Defense  of  Possession  of  Inn,  113 

G.  Besistance  of  Entry  of  Dwelling, 

113 
H.     Eemoval  From  Bailroad  Car,  iVo/i- 

paymcnt  of  Fare,   113 
I.      General  Denial,   114 
J.      Denial  of  Battery,  114 

VI.  Indictments,  114 

A.  For  Assault  asd  Battery,  114 

B.  For  Two  Assaults,  114 

C.  For    Assault    and   Battery    (Tear- 

ing  Hair),   114 

D.  For    Assault    and     Battery     (En- 

couraging Dog  To  Bite),  115 

E.  For  Biding  Over  Person,  115 

F.  For  Aggravated  Assault  and  Bat- 

tery,  115 
For    other    forms,    see     3     Standard 
Proc.  37,  42,  44. 

CROSS-REFERENCES: 
Admiralty  : 

Libel  In  Personam;   Seaman   Against 
Master  and  Mate  for   Assault   and 
Battery. 
Arrest  in  Civil  Cases: 

Capias,  Assault  and  Battery, 

I.    Declarations. 

A.  Declaration,  Common  Assault  on 
Person. 

For  that  the  said  defendant  hereto- 
fore, to-wit,  on  the  (first  day  of  April, 
in  the  year  one  thousand  eight  hundred 

and   ),    with    force    and    arms, 

etc.,  made  an  assault  on  (or  "assault- 
ed") the  said  plaintiff,  to-wit,  at  (New 
York,  to-wit,  at  the  city  and  in  the 
county  of  New  York),  aforesaid  (the 
venue),  and  then  and  there  beat 
(bruised,  wounded),  and  ill-treated  liim 
(so  that  his  life  was  greatly  despaired 
of),  and  other  wrongs  to  the  said  plain- 
tiff, then  and  there  did  against  the 
I)eace  of  the  people  of  the  state  of  New 
York,  and  to  the  damage  of  the  said 
plaintiff  of  one  (thousand)  dollnrs  (any 
.sum  suflicicnt  to  cover  the  amount  of 
fho  damages  which  it  may  be  probable 
the  jury  will  give),  and  therefore  he 
brings  his  suit,  etc.  Burr.  App.  298, 
§563. 
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B.  Declaration    in    Trespass    for   As- 

sault and  Batter}!. 
For  that  the  saul  defendant,  hereto- 
fore, to-\vit,  on  the  (second  day  of 
Ajiril,  in  the  year  one  tliousand  eight 
hundred  and  forty-six),  at  (New  York, 
to-\vit,  at  the  city  and  in  the  county 
of  New  York),  aforesaid,  with  force 
and  arms,  to-wit,  with  swords,  staves, 
ropes,  hauds  and  feet,  made  an  assault 
upon  the  said  plaintiff,  and  did  then 
and  there  beat,  wound  and  ill-treat 
him,  so  that  his  life  was  greatly  de- 
spaired of,  and  other  injuries  to  the 
said  plaintiff  then  and  there  did,  against 
the  peace  of  the  people  of  this  state, 
a!id  to  the  great  damage  of  the  said 
plaintiff.  And  also  for  that  the  said 
defendant,  on  the  same  day  and  year, 
and  at  the  place  aforesaid,  with  force 
and  arms,  to-wit,  with  swords,  staves, 
ropes,  hands  and  feet,  made  another 
assault  upon  the  said  plaintiff,  and  did 
then  and  there  beat,  wound  and  ill-treat 
him,  so  that  his  life  was  greatly  de- 
spaired of,  and  other  injuries  to  the 
said  plaintiff,  then  and  there  did, 
against  the  peace  of  the  people  of  this 
state,  and  to  the  damage  of  the  said 
plaintiff,  of  (five  thousand  dollars),  and 
thereof  he  brings  suit,  etc.  Burr.  App. 
298,  564. 

C.  Declaration  by  Master  for  Battery 

of  Servant. 
For  that  the  said  defendant  on,  etc., 
with  force  and  arms,  etc.,  made  an 
assault  on  H.  B.,  then  and  still  being 
the  (daughter  and)  servant  of  the  said 
plaintiff",  to-wit,  at  etc.,  and  then  and 
there  beat,  bruised,  wounded  and  ill- 
treated  the  said  H.  B.,  insomuch,  and 
that  by  means  thereof,  the  said  H.  B. 
then  and  there  became,  and  was  sick, 
sore,  lame  and  disordered,  and  so  re- 
mained and  continued  for  a  long  space 
of  time,  to-wit,  from  thence  hitherto; 
during  all  which  time  he,  the  said  plain- 
tiff, lost  and  was  deprived  of  the  serv- 
ice of  his  said  (daughter  and)  servant, 
and  of  all  the  benefit  and  advantage 
which  might  and  would  otherwise  have 
arisen  and  accrued  to  him  from  such 
service,  to-wit,  at,  etc.,  aforesaid.  Burr. 
App.  300,   §568. 

D.  Declaration  hy  Husband  forr  Bat- 

tery of  Wife. 
For  that  the  said  defendant  on,  etc., 
with  force  and  arms,  etc.,  made  an  as- 
sault on  E.  B.,  then  and  still  being  the 
wife  of  the  said  plaintiff,  to-wit,  at, 
etc.,  and  then  and  there  violently  beat. 


kicked,  bruised  and  ill-treated  the  said 
E.  B.  so  then  and  there  being  the  wife 
of  the  said  plaintilT  as  aforesaid,  inso- 
much that  slie,  the  said  E.  B.,  by  means 
of  the  premises,  then  and  there  became 
and  was  sick,  sore,  lame  and  disordered, 
and  so  remained  and  continued  for  a 
long  space  of  time,  to-wit,  hitherto, 
whereby  he,  the  said  plaintiff,  during 
all  that  time  lost  and  was  deprived  of 
all  the  comfort,  benefit  and  assistance 
of  the  said  E.  B.,  his  said  wife,  in  his 
domestic  affairs,  which  he  might  and 
otherwise  would  have  had;  and  thereby 
also  he  the  said  plaintiff'  was  then  and 
tlicre  forced  and  obliged  to  pay,  lay 
out  and  expend,  and  hath  necessarily 
paid,  laid  out  and  expended  divers  sums 
of  money,  in  the  whole  amounting  to 
a  large  sum  of  money,  to-wit,  the  sum 

of dollars,   in   and  about   the 

endeavoring  to  heal  and  cure  the  said 
E.  B.,  his  said  wife,  of  the  sickness, 
soreness,  lameness  and  disorder  afore- 
said, occasioned  as  aforesaid,  to-wit, 
at,  etc.,  aforesaid;  and  other  wrongs 
to  the  said  plaintiff,  then  and  there 
did,  against  the  peace  of  the  people  of 
the  state  of  New  York,  and  to  the  dam- 
age   of    the    said    plaintiff   of   ■ 

dollars,  and  therefore  he  brings  his  suit, 
etc.  Burr.  App.  299,  §565;  2  Chit.  PI. 
S54. 

II.     Pleas. 

A.  Special  Plea,  So7i  Assault  and 
Demesne. 

And  for  a  further  plea  in  this  be- 
half (as  to  the  said  assaulting,  beating, 
bruising,  wounding  [or  otherwise,  ac- 
cording to  the  declaration],  and  ill- 
treating  the  said  plaintiff,  as  in  the 
first  count  of  the  said  declaration  men- 
tioned), the  said  defendant,  by  leave 
of  the  court,  here,  for  this  purpose  first 
had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that  the  said  plaintiff, 
just  before  the  said  time,  when,  etc. 
(in  the  said  first  count  mentioned),  to- 
wit,  on  the  day  and  the  year  in  that 
count  mentioned,  at,  etc.  (the  venue), 
aforesaid,  with  force  and  arms,  etc., 
made  an  assault  (state  the  assault  or 
battery,  according  to  the  facts),  upon 
him,  the  said  defendant,  and  would 
then  and  there  have  beat,  bruised  and 
ill-treated  him,  the  said  defendant,  if 
he  had  not  immediately  defended  him- 
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self  against  the  said  plaintiff;  where- 
fore he,  the  said  defendant,  did  then 
and  there  defend  himself  against  the 
said  plaintiff,  as  he  lawfully  might,  for 
the  cause  aforesaid;  and  in  so  doing 
did  necessarily  and  unavoidably,  a  lit- 
tle beat,  bruise,  wound  and  ill-treat  the 
said  plaintiff,  doing  no  unnecessary 
damage  to  the  said  plaintiff  on  the  oc- 
casion aforesaid:  And  so  the  said  de- 
fendant saith,  that  if  any  hurt  or  dam- 
age then  and  there  happened  to  the 
said  plaintiff,  the  same  was  occasioned 
by  the  said  assault  so  made  by  the  said 
plaintiff,  on  him,  the  said  defendant, 
and  in  the  necessary  defense  of  him- 
self, the  said  defendant  against  the 
said  plaintiff;  which  are  the  same  sup- 
posed trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  where- 
of the  said  plaintiff  hath  above  there- 
of complained  against  him,  the  said 
defendant.  And  this  he,  the  said  de- 
fendant, is  ready  to  verify;  wherefore 
he  prays  judgment  if  the  said  plaintiff 
ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  etc.  Burr. 
App.  362,  §658;  3  Chit.  PI.  1068. 

B.  Special  Plea,  MoUiter  Manus  Im- 
posuit  To  Keep  the  Peace. 

And  for  a  further  plea  in  this  behalf, 
as  to  the  said  assaulting,  beating  and 
ill-treating  the  said  plaintiff  as  in  the 
said  (first)  count  mentioned  (or  other- 
wise, according  to  the  statements  in 
the  declaration),  the  said  defendant  (by 
leave  of  the  court  here,  for  this  pur- 
pose first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided),  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him 
because  he  says  that  the  said  plaintiff, 
and  one  R.  N.,  at  the  said  time  when, 
etc.,  at,  etc.  (the  venue),  aforesaid, 
were  fighting  together,  and  striving 
with  force  and  arms  to  beat  and  wound 
each  other,  against  the  peace  of  the 
people  of  the  state  of  New  York; 
whereupon  the  said  defendant,  being 
then  and  there  present,  for  tiie  preser- 
vation of  the  poace  of  the  said  people, 
and  that  the  said  plaintiff,  and  the  said 
R.  X.  might  do  no  hurt  to  each  other, 
and  in  order  to  separate  and  part  them, 
then  and  there  gently  laid  his  hands 
upon  the  said  plaintiff,  as  he  lawfully 
might,  for  the  cause  aforesaid;  which 
are  the  said  assaulting,  boating  and  ill- 
treating  in  the  said  (first)  count  of 
the  said  declaration  mentioned  (or 
"which    are    the    said    supposed     tres- 


passes in  the  introductory  part  of  this 
plea,  and  in  the  said  declaration  men- 
tioned"), and  whereof  he,  the  said 
plaintiff',  hath  above  thereof  complained 
against  him,  the  said  defendant.  And 
this  he  is  ready  to  verify.  Wherefore 
he  prays  judgment,  if  the  said  plaintiff 
ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  etc. 
Burr.  App.  362,  §659;  3  Chit.  PI.  1071. 
III.     Replications. 

A.  Eeplication,  New  Assignment,  Dif- 
ferent Assault. 

And  the  said  plaintiff,  as  to  the 
said  plea  of  the  said  defendant,  by  him 
(secondly)  above  pleaded  as  to  the  said 
several  trespasses  in  the  introductory 
part  of  that  plea  mentioned,  and  there- 
in attempted  to  be  justified,  says  that 
he,  the  said  plaintiff,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  him,  the 
said  defendant,  because  he  says  that 
he,  the  said  plaintiff,  exhibited  his  said 
bill  against  the  said  defendant,  and 
brought  his  suit  thereupon,  not  for  the 
trespasses  in  the  introductory  part  of 
the  said  (second)  plea  mentioned,  but 
for  that  the  said  defendant,  on  the  said 
day  of ,  in  the  year 


of  our  Lord  one  thousand  eight  hundred 

and ,  with  force  and  arms,  etc., 

at,  etc.  (the  venue),  aforesaid,  upon 
another  and  different  occasion,  and  for 
another  and  different  purpose  than  in 
the  said  plea  mentioned,  made  an- 
other and  different  assault  upon  the 
said  plaintiff  than  the  assault  in  the 
said  (second)  plea  mentioned,  and  then 
and  there  .beat,  bruised,  wounded  and 
illtreated  the  said  plaintiff  (this  must 
correspond  with  the  averments  in  the 
declaration),  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof 
complained  against  the  said  defendant; 
and  which  said  tresjiasses  above  newly 
assigned  are  other  and  different  tres- 
passes than  the  said  trespasses  in  the 
said  (second)  plea  mentioned.  And 
this  the  said  plaintiff  is  ready  to  verify. 
Wherefore,  inasmuch  as  the  said  de- 
fendant hath  not  answered  the  said 
trespasses  above  newly  assigned,  the 
said  plaintiff  prays  judgment  and  his 
damages  by  him  sustained,  on  occasion 
of  the  committing  thereof,  to  be  ad- 
judged to  him,  etc. 

E.  F.,  plaintiff's  attorney. 
Burr.    App.    387,    §713;    3    Chit.    PI. 
1213;    Till.   Forms  555. 
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H.     RtpUciithm  to  VUa  of  Son  Assault 
Pcniesnc. 

Aiul  tlio  said  plaintiff,  as  to  the  said 
l>loa  of  tlie  said  dofoiulaut  by  him 
(secondly)  abovo  ploadi'd,  as  to  the 
said  sovl-ral  trosjiassos  in  the  introduc- 
tory part,  of  that  plea  mentioned,  and 
thoVein  attempted  to  be  justified,  says 
that  the  said  plaint  iff  by  reason  of 
anvthinp  by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  the  said  de- 
fendant, because  he  says  that  the  said 
defendant  at  the  said  time,  when,  etc., 
of  his  own  wrong,  and  without  the 
cause  by  him  in  his  said  (second)  plea 
alleged,  committed  the  said  several  tres- 
passes in  the  introductory  part  of  that 
plea  mentioned,  in  manner  and  form 
as  the  said  plaintitT  hath  above,  in  (the 
said  first  count  of)  his  said  declara- 
tion, complained  against  the  said  de- 
fendant. And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  coun- 
trv,  etc. 

E.  F.,  plaintiff's  attorney. 

Burr.  App.  379,  §692;  3  Chit.  PI.  1201. 

rV.     Complaints. 

A.     Complaint    for   Assault   and   Bat- 
tery   (a). 

I.      That    on    the day    of 

_^  IS — _  at  ,  the  defend- 


ant violently  assaulted  the  plaintiff, 
and  struck  him  in  the  face  and  breast 
several  violent  blows,  and  aimed  at 
him  a  gun  and  threatened  to  shoot 
him,  whereby  he  put  the  plaintiff  in 
fear  for  his  fife;  and  maliciously  caused 
a  dog  to  bite  the  plaintiff;  and  also 
tore  the  clothes  from  plaintiff's  person 
(or  otherwise  describe  the  \-iolence 
used,  and  its  consequences;  special 
damages,  if  any,  being  stated  thus: 
and  the  plaintiff  was  thereby  made  ill 
and  lame,  and  disabled  from  attending 

to  his  business  for thereafter, 

and  was  compelled  to  pay dol- 
lars for  medical  attendance,  and  has 
been    ever   since,   and   for   a   long   time 

will  be  lame),  to  his  damage  

dollars.     1   Abb.  Forms  483 


Note. — Consult  also  form  in  Clayton 
V.  Keeler,  18  ^Lisc.  488,  42  N.  Y.  Supp. 
10.51. 

B.  Complaint  for  Assault  and  Bat- 
tery  (b.)    (Short  Form). 

That  on  the  day  of , 

Ig — ^  at  ,  the  defendant  as- 
saulted   and    beat    the    plaintiff,    to    his 


damage dollars.        1      Abb. 

Forms  484. 

C.     Complaint    for    Assault    and    Bat- 
tery   and    False    Imprisonment. 

That  on  the  day  of , 

IS at ,  the  defendant  as- 
saulted and  beat  the  plaintiff,  and 
falsely  and  maliciously  imprisoned  him, 
without    reasonable    cause    and   without 

right    (and   detained    him    for  ■ ■_ — 

hours,    preventing    him    from    attending 

to   his  business),  to   his  damage  

dollars.     1  Abb.  Forms  484. 
V.    Answers. 

A.     Answer    To    Preserve    the    Peace 
(Molliter  Mantis  Imposuit). 

I.  (Deny  the  allegations  of  the 
complaint  as  to  beating  and  wound- 
ing.) 

II.  The  defendant  further  says  that 
at  the  time  mentioned  in  the  complaint 
the  plaintiff  had  made  an  assault  on 
one  M.,  and  was  then  and  there  beat- 
ing him  (or  the  plaintiff  and  one  M., 
in  breach  of  the  peace,  were  fighting 
together). 

III.  That  thereupon  the  defendant, 
in  order  to  preserve  the  peace  and  pre- 
vent the  plaintiff  from  further  so  do- 
ing (or  in  order  to  preserve  the  peace 
and  to  separate  them),  gently  laid  his 
hands  upon  the  plaintiff,  as  he  lawfully 
might. 

IV.  That  thereupon  the  plaintiff 
(here  mav  allege  assault  upon  this  de- 
fendant, 'and    his    self-defense). 

V.  That  the  acts  above  mentioned 
are  the  same  of  which  the  plaintiff 
complains.     2  Abb.  Forms  129. 

B.  Ansiver  To  Preserve  the  Peace  by 
Captain    of    Vessel. 

I.  That  as  to  the  alleged  assaulting, 
beating  and  illtreating  the  plaintiff, 
the  defendant  was,  at  the  time  thereof, 
captain  of  the  ship  (or  vessel,  or 
steamboat)    called    the • 

IT.  That  the  plaintiff  was  then  on 
board  of  said  ship  (or  vessel,  etc.), 
making  a  great  noise  and  disturbance, 
and  fighting  with  a  certain  other  per- 
son, whom  he  was  striving  to  beat  and 
wound. 

III.  "Wherefore  the  defendant,  for 
the  preservation  of  the  peace,  and  to 
preserve  due  order  on  said  ship  (or 
vessel,  etc.),  and  to  separate  the  said 
plaintiff  and  other  person  so  fighting 
together,  and  to  prevent  the  said  plain- 
tiff from  beating,  wounding  and  ill- 
treating  such  other  person,  as  he  would 
otherwise  have  done,  then,  as  such  cap- 
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tain,  gently  laid  his  hands  upon  the 
plaintiff,  as  he  lawfully  might,  for  the 
cause  aforesaid;  which  are  the  acts  of 
which  the  plaintiif  complains.  2  Abb. 
Forms  130. 

Note. — Xoden  r.  Johnson,  2  Eng.  L. 
&  Eq.   201,   20  L.   J.    (X.   S.)   Q.  B.  95. 

C.  Ansiver,  Flaintiff  Aggressor    {Son 

Assault  Demesne)   (a). 

I.  That  at  the  time  mentioned  in 
the  complaint,  and  just  before  the  time 
of  the  commission  of  the  alleged  griev- 
ances therein  stated,  the  plaintiif  made 
an  assault  (state  it  as  if  in  a  complaint 
against  him)  upon  this  defendant,  and 
■would  have  beaten  and  greath*  bruised 
(or  otherwise  injured)  him,  if  he  had 
not  immediately  defended  himself; 
wherefore  he  did  defend  himself,  as  he 
lawfully  might,  and  in  so  doing  did 
necessarily  and  unavoidably  a  little 
beat  and  bruise  (or  otherwise  injure) 
the  plaintifif;  and  that  if  the  plaintitf 
sustained  any  damage,  it  was  occa- 
sioned by  his  first  assaulting  the  de- 
fendant. 

II.  That  the  acts  above  mentioned 
arc  the  same  of  which  the  plaintiff 
complains. 

III.  This  defendant  denies  each  and 
every  allegation  of  the  complaint,  ex- 
cept such  as  are  hereinbefore  admitted. 
2   Abb.   Forms   130. 

D.  Answer,   Plaintiff    the    Aggressor 

(b)    (Short   Form). 
That   the   plaintiff   first  assaulted  the 
defendant,    who    thereupon    necessarily 
committed    the    acts    complained    of    in 
self-defense.     2  Abb.  Forms  131. 

E.  Ansu-cr,  Defense  of  Possession  of 

Dwelling. 

I.  (Deny   beating  and  wounding.) 

II.  The  defendant  further  says  that 
at  the  time  mentioned  in  the  complaint 
the  defendant  was  lawfully  possessed 
of   (here   designate   the  dwelling). 

III.  That  the  defendant  being  so 
possessed  thereof,  the  plaintiff  was  un- 
lawfully therein,  and  making  great 
noise  and  disturbance  therein,  against 
the  will  of  the  defendant,  and  disturb- 
ing him  and  his  family  in  the  enjoy- 
ment of  their  dwelling;  and  refused 
to  cease  such  noise  and  disturbance, 
and  to  go  away,  although  requested  by 
the  defendant. 

IV.  That  thereupon  the  defendant, 
in  defense  of  the  fiossession  of  his 
dwelling,  gently  laid  his  hands  upon 
the  plaintiff  in  order  to  remove  him,  as 
he  lawfully  might. 


V.  That  the  acts  above  mentioned 
are  the  same  of  w-hich  the  plaintiff 
complains.     2  Abb.  Forms  131. 

Note.— It  would  be  well  to  add  in  II 
that  the  plaintiff  was  occupying  the 
same  as  his  dwelling. 

F.  Answer,  Defense  of  Possession  of 

Inji. 

I.  (Deny  beating  and  wounding.) 

II.  That  at  the  time  mentioned  in 
the  complaint  the  defendant  w-as  law- 
fully possessed  of  a  certain  public 
house   (designate  it). 

III.  That  the  plaintiff  came  into 
the  said  house,  and  then  and  there 
made  a  great  noise  and  disturbance 
therein,  to  the  disquiet  of  other  persons 
lawfully  there,  and  of  the  defendant 
and  his  family,  in  their  enjoyment 
therein. 

IV.  (Continue  as  in  preceding  form.) 
2  Abb.   Forms   131. 

G.  Answer,   Besistance    of   Entry    of 

Dwelling. 
I  and  II.      (As  in  preceding  forms.) 

III.  That  the  plaintiff  then  and 
there,  with  force  and  violence,  attempt- 
ed to  break  into  the  said  dwelling  (or 
other  possession),  without  the  leave 
and  against  the  will  of  the  defendant. 

IV.  That  the  defendant  thereupon, 
in  order  to  preserve  the  peaceable  pos- 
session thereof,  resisted  the  plaintiff's 
entrance,  and  in  doing  so  necessarily 
assaulted  and  beat  the  plaintiff,  as  he 
lawfully  might;  and  if  the  plaintiff 
sustained  any  damage,  it  was  occasioned 
by   his  own  wrong. 

V.  That  the  acts  above  mentioned 
are  the  same  of  which  the  plaintiff 
complains.     2  Abb.  Forms  132. 

II.     Answer,  Eemoving  From  Eailroad 
Car  for  Non-Payment  of   Fare. 

I.  That  the  defendant  was,  before 
and  at  the  time  when  the  said  griev- 
ances were  committed,  the  conductor, 
and    had    charge    of,   a   passenger   train 

on  the  railroad  of  the  railroad 

company,    running    from    to 

II.  That   one  of   the   regulations   of 

said railroad    conij)any    was 

tliat  no  per.son  should  be  permitted 
to  be,  and  remain,  on  such  train  with 
out  having  a  ticket  therefor,  duly  ob- 
tained   of   their   authorized   agents. 

III.  That  at  the  time  mentioned 
in  the  complaint  the  plaintiff  was  on 
the  said  train,  without  having  a  ticket 
therefor  as  aforesaid. 

IV.  That    the    defendant    then    and 
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tluTO  roqm>sti'(l  the  said  iilaiiitilT  to 
leave  the  said  train,  which  the  plairililT 
refusoil  to  do;  wlioroiijion  the  dol'end- 
ant  then  and  there  gently  laid  his 
bands  upon  the  said  piaintifT,  and  re- 
moved him  from  the  train,  doinfj  no 
unnecessary  violence,  as  he  lawfully 
mipht  do;  "whicl\  is  the  act  complained 
of  by  the  plaintiff.     2  Abb.   Forms  132. 

y'otf. — In  general  there  should  also 
be  alleged  a  demand  of  fare  and  re- 
fusal or  neglect  to  pay. 

I.     Ansnir,  Ccncml  Denial. 

That  the  defendant  is  not  puilty  of 
the  grievances  alleged.  2  Abb.  Forms 
129. 

J.     Ansu-cr,  Denial  of  Battery. 

That  the  defendant  did  not  strike  or 
wound  the  iilaintitT.     2  Abb.  Forms  129. 

VI.     Indictments. 

A.  Indictment  for  Common  Assault 
and  Battery. 

Middlesex.  The  jurors  for  our  lord 
the   king   upon   their  oath   present   that 

A.   B.,   late   of  the  parish   of  , 

in  the  county  of  Middlesex,  yoemau,  on 

the day   of  ,   in   the 

year  of  the  reign  of  our  sov- 
ereign lord,  George  the  Third,  by  the 
grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  king, 
defender  of  the  faith,  wuth  force  and 
arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  one  J. 
n.,  in  the  peace  of  God  and  our  said 
lord  the  king  then  and  there  being, 
did  make  an  assault,  *  and  him  the 
said  J.  H.  then  and  there  did  beat, 
bruise,  wound,  and  illtreat  (so  that 
his  life  was  greatly  despaired  of),  and 
other  wrongs  to  the  said  J.  II.  then  and 
there  did,  to  the  great  damage  of  the 
said  J.  II.,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.     3  Chit.  Cr.  L.  821. 

Note. — "It  is  usual  to  insert  all  of 
the  words  in  paranthesis  though  the 
evidence  will  only  prove  a  less  aggra- 
vated assault.  1  Saund.  14,  n.  3;  3 
Stark.  Rep.  62.  But  it  would  be  prefer- 
able when  only  a  sight  assault  can 
be  proved,  to  frame  the  indictment 
according  to  the  fagts  and  omit  the 
latter  words."  3  Chit.  Cr.  L.  821, 
n.    (a). 

B.     Indictment   for   Two  Assaults. 

City  and  county  of  New  York,  S3. 
The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  city  and 
county  of   New   York,   upon   their   oath 


present,  that  .loliii  Moore,  late  of  th6 
first  ward  of  the  city  of  New  York,  in 
the  county  of  New  York  aforesaid,  la- 
borer, John  Miller,  late  of  Die  same 
place,  laborer,  John  Lowry,  late  of  tlio 
same  place,  laborer,  and  Henry  Bush, 
late  of  the  same  place,  laborer,  on  the 
12th  day  of  July,  in  the  year  of  our 
lord,  one  thousand  eight  hundred  and 
twenty-four,  at  the  eighth  ward  of  the 
city  of  New  York,  in  the  county  of 
New  York,  aforesaid,  in  and  upon  the 
body  of  James  Murney  in  the  peace 
of  God,  and  of  the  said  people,  then 
and  there  being,  with  force  and  arms, 
did  make  an  assault,  and  him  the  said 
James,  did  then  and  there,  beat,  wound 
and  illtreat,  and  other  wrongs  and  in- 
juries to  the  said  James,  then  and 
there  did,  to  the  great  damage  of  the 
said  James,  to  the  evil  example  of  all 
others  in  like  case  offending,  and 
against  the  peace  of  the  people  of  the 
state  of  New  York,  and  their  dignity. 
And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that 
the  said  John,  John,  John,  and  llenry, 
afterwards,  to- wit,  on  the  same  day 
and  year  aforesaid,  in  and  upon  the 
body  of  the  said  James,  in  the  peace 
of  God,  and  of  the  said  people,  then 
and  there  being,  with  force  and  arms, 
did  make  another  assault,  and  him  the 
said  James  did  then  and  there  beat, 
wound,  and  illtreat,  and  other  wrongs 
and  injuries  to  the  said  James  then 
and  there  did  to  the  great  damage  of 
the  said  James,  to  the  evil  example  of 
all  others,  in  like  case  offending,  and 
against  the  peace  of  the  people  of  the 
state  of  New  York,  and  their  dignity. 
Maxwell,  district  attorney. 
People  V.  Moore,  3  Wheeler's  Cr.  Cas. 
(N.  Y.)   82. 

C".  Indictment  for  Assault  and  Bat- 
try  (Tearing  Hair). 

And  also  that  she  the  said  J.  B.  did 
then  and  there,  unlawfully  and  injur- 
iously seize  and  lay  hold  of  the  said 
M,  by  the  hair  of  her  head,  and 
did  then  and  there  with  great  force, 
wrath  and  violence,  pull  and  drag  the 
said  M.  by  the  same,  by  means  whereof 
she  the  said  J.  B.  did  tlien  and  there 
unlawfully,  cruelly  and  injuriously  pull 
and  tear  the  hair  of  the  head  of  her 
the  said  M.  off  by  the  roots,  and  the 
head  of  her  the  said  M.  was  thereby 
grievously  wounded  and  hurt,  and  also 
by  means  of  the  premises,  the  said 
M.   was   put   to  great   pain   and   torture 
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and  other  wrongs  to  the  said  M.  then 
and  there  violently  and  maliciously 
did,  to  the  great  damage  of  the  said 
J.  W.  and  M.,  his  wife,  etc.  3  Chit. 
Cr.  L.  822. 

D.  Indictment   for  Assault  and  Bat- 

tery     (Encouraging      Dog      to 
Bite). 

That  J.  B.,  late  of,  etc.,  on,  etc., 
with  force  and  arms.  at.  etc.,  aforesaid, 
did  unlawfully  incite,  provoke  and  en- 
courage a  certain  dog,  of  and  belong- 
ing to  the  said  J.  B.,  to  bite  him  the 
said  J.  S.,  by  means  whereof  the  same 
dog  did  then  and  there  grievously  bite 
the  said  J.  S.  in  and  upon  the  right 
leg  of  him  the  said  J.  S.,  and  the  said 
leg  of  him  the  said  J.  S.  was  thereby 
then  and  there  grievously  hurt  and 
wounded,  to  the  great  damage  of  the 
said  J.  S.  and  against  the  peace,  etc. 
3  Chit.  Cr.  L.  823. 

E.  Indictment  for  Riding   Over  Per- 

son With  Horse. 
(As  in  VI,  A,  to  the  asterisk.)  And 
then  and  there  unlawfully  and  mali- 
ciously, and'  with  great  force  and  vio- 
lence, rode  and  drove  a  certain  horse 
against,  upon,  and  over  the  said  J.  S., 
and  thereby  then  and  there  greatly 
bruised,  wounded,  and  illtreated  him, 
insomuch  that  his  life  was  then  and 
there  greatly  despaired  of,  and  other 
wrongs,  etc.  (second  count  for  a  com- 
mon assault).     3  Chit.  Cr.  L.  823. 

F.  Indictment    for    Aggravated    As- 

sault and  Battery. 
Middlesex.      The   jurors   for   our   lord 
the   king  upon   their  oath   present,  that 

A.   B.,   late   of  the   parish   of  , 

in    the    county    of    Middlesex,    joeman, 

DO    the day    of   ,    in 

the  year  of  the  reign   of  our 

sovereign  Lord  George  the  Third  by 
the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  king,  de- 
fender of  the  faith,  with  force  and 
arms,  at  the  parisii  aforesaid,  in  the 
county  aforesaid,  in  and  upon  one  A.  \V., 
in  tlie  peace  of  fJod  and  our  said  lord 
the  king  then  and  tiiere  being,  did  make 
an  assault,  and  liim  the  said  A.  W.  tlien 
and  tliore  did  *  beat,  bruise,  wound, 
and  illtreat,  so  that  liis  life  was  greatly 
despaired  of;  and  tliat  the  said  J.  W., 
with  both  iiis  hands,  then  and  there 
violently  cast,  flung,  and  throw  the 
said  A.  W.  to,  upon,  and  against  a 
certain  brick  floor  there,  and  him  the 
said  A.  W.  in  and  upon  his  head,  neck, 
breast,  back,  sides,  and  other  parts  of 


his  body,  with  both  the  feet  of  him 
the  said  J.  W.  then  and  there  violently 
and  grievously  did  kick,  strike,  and 
beat,  giving  to  the  said  A.  W.  then 
and  there,  as  well  by  such  flinging, 
casting,  and  throwing  of  him  the  said 
A.  W.,  as  also  by  such  kicking,  striking 
and  beating  of  the  said  A.  W.,  as  afore- 
said, in  and  upon  the  head,  neck,  breast, 
sides,  baciv  and  other  parts  of  the  body 
of  him  the  said  A.  W.  divers  bruises, 
hurts  and  wounds,  and  other  wrongs, 
etc.  3  Chit.  Cr.  L.  821;  Arch.  Cr.  Pi. 
445. 


ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS. 

Answer,   Averment   of  Fraudulent  As- 
signment in  Action  Against  Sheriff, 

I.  That  the  plaintiffs  were  possessed 
of  said  goods  under  and  by  virtue  of 
a  pretended  assignment  thereof  by  said 
(debtor)  to  them  for  the  benefit  of  his 
creditors,  dated  on  or  about  the 
day  of  . 

II.  That  the  same  was  executed  by 
said  (debtor)  with  intent  to  defraud 
his  creditors,  and  on  account  of  such 
fraud  was  void  as  against  said  (cred- 
itors), and  as  against  said  judgments 
and  executions,  and  as  against  the 
other  creditors  of  said  (debtor).  2 
Abb.  Forms  115. 

Note. — An  assignment  for  benefit  of 
creditors  is  of  itself  an  act  of  bank- 
ruptcy under  the  law  of  1898.  If  no 
j)roceedings  are  taken  in  time  under 
such  act,  the  assignment  is  valid  if 
made  in  good  faith. 
ASSIGNMENT  OF  ERROR.— See  Er- 
ror, Assignments   of. 


ASSIGNMENTS. 

I.  Complaints,  1 1  f> 

A.     Allegation    of   Assignment,    116 
\i.     Allegation  by  Trustee,   116 
('.     As.fignec  for  Price  of  Stock,  116 
D.     Contract  Fulfilled  by  Assignee,  117 

II.  Answers,   117 
A.      Ihnial,   117 

]'..     Assignment  by  Plaintiff,  117 

CROSS-REFERENCES: 
('Ri:iMToRS '  Suits: 

Complaint  by  an  Assignee  of  a  .Judg- 
ment,  Etc.; 
Complaint    To    Set    Aside    an    Assign 

ment  Void   on   Its   Face; 
Complaint       Against       Debtors       Who 
Transferred  Assets  to  Third  Person 
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fur  His  Xoti",  :tiul  Assijiiicd  Xdto 
for  HoiuMit  of  rroilitors,  'Vo  Sot 
Asido  Transaction  as  Framliilent, 
and  for   Ivi'i'oiver; 

Complaint  Ajjainst  .Tndjjniont  Debt- 
or, Assijinoo,  and  Prctcndod  (Ved- 
itor  Named  in  AssiijiinuMit,  for 
Extrinsic   Fraud; 

Commoni'omont  of  Complaint,  Where 
Plaint itT  Sues  in  lielialf  of  Other 
Creditors; 

Complaint  Ajjainst  Debtor  To  Eeaeh 
Demand  Due  Him  From  Tliird  Per- 
son; 

Complaint    Against   .Tudfjment   Debtor 
and  One  To  Wliom   He  Fraudulent- 
ly  Confessed   .lud;;ment. 
Dkclaratiox  and  Complaint: 

Complaint    by    Assignee    of   Bill    Pay- 
able  Out    of    T^articular    Fund. 
IxsrRAXCE: 

Complaint  on  Fire  Policy  by  As- 
signee.  Purchaser   of   I'roperty; 

Complaint  on  Life  Policy  by  Assignee 
in  Trust  for  Wife; 

Complaint  by  Assignee  on  Agreement 
To  Insure,  Policy  Not  Delivered. 

Judgments  and  Decrees,  Enforcement 

OF: 

Complaint  on  Judgment  by  Assignee. 
Landlord  and  Tenant: 

Complaint,  Assignee  of  Devisee  of 
Reversion  and  Rent  Against  As- 
signee   of   Part   of   Premises; 

Complaint,  Assignee  of  Rent  Against 
Lessee; 

Answer,  That  Landlord  Accepted  an 
Assignee  as  His  Tenant; 

Answer,  Assignee's  Assignment  to 
Third  Person; 

Denial  by  Assignee  of  Occupation; 

Plea  by  Assignee  of  Tenant  of  As- 
signment   of    Lease; 

Plea  of  Assignment  by  Assignee  Be- 
fore Rent  Became  Due; 

Plea  of  Assignment  and  Acceptance 
of    Assignee; 

Plea.  Traverse  of  Assignment. 
Mortgages  : 

Complaint  by  Assig'nee  Against  Mort- 
gagor, Mortgagee  Who  Guaranteed 
Payment.  Grantee  of  Equity  of  Re- 
demption Who  Assumed  Mortgage, 
and  Junior  Incumbrancers. 
Receh'SRS: 

General  Assignment  to  Receiver. 
RE\avoR : 

Petition  by  Receiver  or  Assignee  of 
Plaintiff's  Title  To  Revive  Action 
in    His  Own   Name. 


Tuovr.ij  AND  Conversion: 

('omplaint    for  Conversion   of  a   Bimi.I 
by    Assignee   After   Conversion; 

Complaint      for     Conversion      by     As- 
signee   After   Conversion. 

Answer,    Denial    of     Assignment     of 
Cause  of  Action; 
Warranty  : 

Complaint    on    Warranty    of    Amount 
Due  on  Judgment  Assigned. 

I.     Complaints. 

A.  Complanit,    Allcrjation   of   Assi(jn- 

7)11  nt    to    Plaintiff. 

I.  (State  cause  of  action  accruing 
to   the   assignor.) 

II.  That    on    the    day    of 

,  18 —  (or  thereafter,  and  be- 
fore this  action),  the  said  A.  B.  duly 
assigned  the  said  claim  (or  instrument) 
to  the  plaintitr.     1    Abb.  Forms  130. 

Note. — 3  Standard  Proc.  121. 

B.  Complaint,      Allegation       Where 

Vlaintiff  is    Trustee. 
Tlie  plaintiff  complaining  as  assignee 
for  the  benefit  of  the  creditors  of  A.  B., 
alleges: 

I.  (State  cause  of  action  accruing 
to  the  assignor.) 

II.  That    on    the day    of 

'-,  18 —  (or  thereafter,  and  be- 
fore this  action),  the  said  A.  B.  duly 
assigned  all  his  property,  including  the 
said  claim,  to  the  plaintiff,  in  trust, 
for  the  purpose  of  paying  all  his  debts. 
1   Abb.  Forms   131. 

Note. — Particular  statutory  require- 
ments may  be  necessary  to  be  alleged. 
This   is   now  an   act    ot  bankruptcy. 

The  complaint  is  demurrable  unless 
transfer  be  alleged.  Saunders  r.  Cham- 
berlain,  13  Hun   (X.  Y.)   568, 

C.  Complaint   hy   Aasipnee   for   Price 

of  Stock  and  Fi.rtnres  of  Store 
and  Good-Will  Agreed  To  Be 
Paid  iJi   Instalments. 

I.      That    on    the    day    of 

,  18 — ,  one  M.  N.  sold  and  de- 
livered to  the  defendant  the  stock   and 

fixtures   of   the    (drug   store,   No.   , 

in    street,    in    ),    the 

property  of  said  M.  N.,  and  bargained, 
sold  and  relinquished  to  the  defendant 
the  good-will  of  the  business  thereto- 
fore carried  on  by  said  M.  N.  there; 
for  which  the  defendant  agreed  to  pay 

said  M.  N.  the  sum  of dollars 

in    equal    quarterly    payments    on     the 

days      of      the      months      of 

thereafter. 


ir.      That   he   has   not    paid   the  same 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


ASSISTANCE,  WRITS  OF 


117 


or  any  part  thereof  (except  the  sum 
of,  etc.). 

III.  That  thereafter  and  before  this 
action  said  M.  X.  duly  assigned  to  this 
plaintiff  the  indebtedness  of  the  de- 
fendant therefor,  of  which  the  defend- 
ant had  due  notice.  1  Abb.  Forms 
193. 

Note. — Specify  instalments  if  all  not 
due. 

D.     Complaint     on     Special    Contract, 
Where  Fulfilled   by  Assignee. 

I.  That    on    the day    of 

,    at    -,    defendants    in 

consideration   of  ,  executed   in 

writing  under  their  hands  and  seals, 
and  delivered  a  contract  with  one  M. 
N.,  of  which  the  following  is  a  copy 
(or  of  which  a  copy  is  hereto  annexed, 
and  marked   Exhibit  A). 

II.  That   thereafter   and  before   the 

day  of  ,   said   M.   iSJ. 

duly  assigned  the  same,  and  all  his 
rights  under  it  to  the  plaintiff. 

III.  That  up  to  the  time  of  the  as 
signment  the  assignor  had  duly  per- 
formed all  the  conditions  of  the  con- 
tract on  his  part,  and  that  since  said 
assignment  the  plaintiff  duly  per 
formed  all  the  conditions  thereof  on  his 
part. 

(Allege  demand  and  failure  to  pay.) 

1  Abb.   Forms  208. 

II.    Answers. 

A.  Answer,  Denial  of  Assignment  of 

instrument. 
Denies  (that  he  has  any  knowledge 
or  information  sufficient  to  form  a  be- 
lief) that  the  said  (alleged  assignor) 
ever  assigned  said  bond  and  mortgage) 
to  the  plaintiff,     2  Abb.   Forms  36. 

B,  Answer     in     Abatement,     Assign- 

ment of  Cause  of  Action  by 
Vlaintiff  to  Third  Person. 
That  after  the  sale  and  delivery  (or 
accruing  of  other  cause  of  action)  in 
the  complaint  alleged,  and  before  this 
action,  the  plaintiff  duly  assigned  his 
cause  of  action  against  this  defendant 
arising  therefrom  (or  said  .judgment. 
etc.,  or  other  thing  in  action)  to  one 
M.  N.,  who  then  became,  and  still  is, 
the   lawful    owner    and    bolder   thereof. 

2  Abb.    Forms    31. 

Note.—\r\  Hays  r.  Ilathorn,  74  N.  Y. 
416,  it  is  suggested  tliat  an  additional 
paragraph  be  added,  denying  tiiat  plain- 
tiff is  the  real  party  in  interest  and 
that  the  owner  and  holder  of  tlie  said 
note  or  claim  should  be  the  plaintiff. 


ASSISTANCE,   WRITS   OF. 

For  other  forms,  see  3  Standard 
I*ROC.  153,  155. 

Writ  of  Assistance. 
The   people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of  Sara- 
toga, greeting: 

Whereas  by  a  certain  decree  (or  de- 
cretal order)  of  our  court  of  chancery, 
in  a  certain  cause  there  depending  be- 
tween A.  B.,  complainant,  and  C.  D., 
defendant,  made  at  a  court  of  chancery 
held  for  the  state  of  New  York,  at  the 
town     of     Saratoga     Springs,     on     the 

day  of  ,  in  the  year 

one  thousand  eight  hundred  and  forty- 
three,  before  the  chancellor  (or  before 
the  vice  chancellor  of  the  4th  circuit), 
it  was,  among  other  things  therein  con- 
tained, ordered,  adjudged  and  decreed 
by  the  said  court,  that  the  said  cora- 
jilainant  should  be  forthwith  put  into 
possession  of  a  certain  farm  or  lot  of 
land  situate  in  the  town  of  Day  in 
said  county,  known  as  lot  No.  160  in 
the  Kayaderosseras  patent;  and  where- 
as the  said  complainant  has  not  been 
let  into,  nor  taken  possession  of  the 
said  farm  or  lot  of  land,  or  any  part 
thereof,  according  to  the  tenor  of  the 
said  decree;  and  whereas  the  said  fann 
or  lot  of  land  is  in  the  tenure  and  oc- 
cupation of  the  said  defendant;  and 
whereas,  by  an  order  of  our  said  court 
of    chancery   made    in    the    said    cause, 

on  the day  of ,  it  was 

ordered  that  our  writ  of  assistance 
should  issue  to  you  the  said  sheriff',  to 
put  the  complainant  in  possession 
of  the  said  farm  or  lot  of  land,  and 
him  in  such  possession  thereof  from 
time  to  time  to  maintain  and  defend. 
Therefore  we  command  you,  that  im- 
mediately after  receiving  this  writ  you 
go  to  and  enter  upon  the  said  farm  or 
lot  of  land,  and  that  j'ou  eject  and 
move  therefrom  all  and  every  person 
or  persons  holding  and  detaining  the 
same,  or  any  part  thereof,  against  the 
said  com[)lainant;  and  that  you  put 
and  place  the  said  complainant,  or  his 
assigns,  in  the  full,  peaceable  and  quiet 
j)ossession  of  the  said  farm  or  lot  of 
land  without  delay;  and  him  the  said 
complainant  in  sucli  jiossession  thereof 
from  time  to  time  maintain,  keep  and 
ilefend,  or  cause  to  l)e  kejit,  maintained 
and  defendi'd,  according  to  tiie  tenor 
and  true  intent  of  the  said  decree  and 
order  of  our  said  court.  Witness, 
Reuben  II.  Walworth,  chancellor  of  our 

Vol.  IX 


118 


ASf^I^TAycf:,   l\'A7  7'S'  OF 


snid    state,    at    the    town    of    Saratoga 

Springs,  tho »l!»v  of  , 

in  tlu'  year  one  thousaml  oii^lit   hundred 
and   forty-three. 

.1.   M.  n.,  Kof,'istor. 
J.    E.,   solii'itor. 
2   Barb.  Ch.   Tr.   475. 


ASSOCIATIONS. 

Complaint  by  Officer,   lis 


II.  Complaint  by  Treasurer  on   Note, 

1  IS 

III.  Allegation  by  Association,  1 1 S 

CK08SREPEREXCES: 
Ban'KS   and   Banking: 

Complaint,    Hanking    Association    Su- 
ing or  Sued  in  Its  Associate  Name; 
Complaint,    Banking    Association    Su- 
ing or  Sued  in  Name  of  Its  Presi- 
dent. 
Declaration  and  Complaint: 

Commencement  of  Declaration,  Where 
Banking    Association     Is     Defend- 
ant; 
Declaration,    Where     Banking     Asso- 
ciation  Is  Plaintiff. 

I.  Complaint  by  Officer  of  Joint  Stock 
Company. 

(Name  of  court,  etc.). 
A.  B.,  president    (or  treasurer),   of  the 

company,    plaintiiT,    against 

C.   D.   and   E.   F.,   defendants. 

The  plaintiff  complaining  as  presi- 
dent    (or    treasurer)     of    the ■ — 

company,   alleges: 

I.  That  said  company  is  a  joint  stock 
company    (or  association)    in   the   town 

of   and    county    of , 

in    this    state,    consisting    of    seven    or 
more  shareholders. 

II.  That  the  plaintiff  is  the  presi- 
dent (or  treasurer)  of  said  company  (or 
association).     1  Abb.  Forms  132. 

n.  Complaint  by  Treasurer  of  Unin- 
corporated Company,  on  Note 
Payable  to  Former  Treasurer. 

I.  That  the  Forrestville  Division, 
No.  411,  Sons  of  Temperance,  is  an 
association  consisting  of  seven  persons 
and  upwards,  in  the  town  of  Hanover, 
in  this  state. 

II.  That  at  the  time  hereinafter 
mentioned  one  C.  B.  was  the  treasurer 
thereof. 

III.  That   on    the day   of 

18 — ,    the    defendants    made 


their  promissory  note  in  writing,  of 
which  the  following  is  a  copy:  (copy 
of  note),  and  thereupon  delivered  the 
same  to  said  B.,  as  the  treasurer  of  the 


association,    who    was    duly    authorized 
to  receive  it  on  their  behalf. 

IV.  That  said  note  was  given  for 
the  benefit  of  the  association,  and  tliat 
it  is  the  property  of  the  members 
thereof,  and  owned  by  them  in  com- 
mon. 

V.  That  this  plaintiff  is  now  the 
treasurer  of  said  association  and,  as 
sucli,  is  the  lawful  holder  of  said  note 
on   and  for  their  behalf. 

VI.  That  there  is  now  due  to  the 
plaintiff,  as  such  treasurer,  thereon, 
from      the     defendants,     the     sum      of 

dollars,    with    interest    from, 

etc.     1  Abb.  Forms  239. 

III.     Complaint,  Allegation  by  Associa- 
tion of  Joint  Tenants  in  Common. 

I.  That  the  i)roi)t>rty  hereinafter 
mentioned  is  owned  jointly  (or  in  com- 
mon)    by    the    company     (or 

association),    an    association    consisting 
of  not  less  than  seven  persons. 

II.  (As  in  I.)     1  Abb.  Forms  133. 

Note. — In  many  states  an  unincor- 
porated association  cannot  sue  or  be 
sued  in  the  name  of  an  officer,  and 
the  United  States  courts  follow  the 
state  rule;  therefore  reference  to  the 
state  statutes  in  this  class  of  cases  is 
necessary. 
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CROSS-REFERENCES: 
Account  and  Accounting: 

Declaration    in     Assumpsit    for     Not 
Rendering  Just  Account  of  Sale  of 
Goods; 
Special    Plea    in    Assumpsit,    Account 
Stated,  etc. 
Animals: 

Declaration    on    Promise    To    Pay    on 

Exchange   of  Horses; 
Declaration    in    Assumpsit    for   Agist- 
ment. 
Attorneys : 

Declaration  by  an  Attorney  for  Costs 
and  Fees. 
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Bills  axd  Notes: 

Declaration  on  Bill  of  Exchange, 
Payee    Against    Acceptor; 

Declaration  on  Bill  of  Exchange, 
First    Endorsee    Against    Acceptor; 

Declaration  on  Promissory  Note, 
Payee    Against    Maser; 

Declaration  on  Promissory  Note,  in- 
dorsee Against  Indorser; 

Declaration   on   Promissory  Note,   in- 
dorsee Against  Maker. 
Breach  of  Promise: 

Declaration  on  Promise   of  Marriage. 
Executors  and   Administrators: 

Declaration  Against  an  Executor  in 
Assumpsit; 

Declaration  by  Executor  in  Assump- 
sit for  W'ork  Done  by  Testator. 
General   Issue   and   General  Denial: 

Plea   of  Non-Assumpsit; 

Plea   of   Non-Assumpsit  by   Executor 
or  Administrator. 
Indemnity: 

Declaration  for  Not  Indemnifying. 
Inj'ants  : 

Verdict  for  Plaintiff,  Plea  of  Infancy 
in   Assumpsit; 

Verdict  for  Defendant  on  Several  Is- 
sues, Infancy,  Not   Necessities,  No 
Ratification. 
Judgment  Records: 

Judgment  Record  on  Cognovit  in  As- 
sumpsit; 

Judgment  R«cord  on  Cognovit  in  As- 
sumpsit as  to  Part  of  Cause  of 
Action; 

Judgment  Record  on  Cognovit  in  As- 
sumpsit With  Stipulations; 

Judgment  Record  on  Verdict  for 
Plaintiff  in  Assum{)sit; 

Judgment  Record  on  Default  for  Not 
Pleading  in  Assumpsit. 
Judgments : 

Judgment  on  Verdict  for  Plaintiff  in 
Assumpsit. 
Judgments  and  Decrees,  Enforcement 

OF: 

Fieri  Facias  for  Plaintiff  in  Assump- 
sit; 

Capias  Ad  Satisfaciendum,  Testatum 
in    Assumpsit; 

Capias  Ad  Satisfaciendum  in  As- 
sumpsit; 

Fieri   Facias  for  Residue   in   Assump- 
sit. 
Limitation  of  Actions: 

Verdict    for    Defendant    on     Plea     of 
Actio  Non  Accrevit  in  Assumpsit. 
Payment: 

Plea   in   Assumpsit    of   Payment. 
Pleas: 

Relicta   in   Assumpsit. 


Principal  and  Agent: 

Declaration     Against     Shopman     for 
Selling   on   Credit   Contrary  to  Ex- 
press  Orders. 
Release: 

Plea  in   Assumpsit  of  Release. 
Res  Judicata: 

Plea   of  Judgment  Recovered  in  As- 
sumpsit. 
Sales: 

Declaration      in      Assumpsit,      Goods 
Sold,   With   Money   Counts. 
Scire  Facias: 

Scire  Facias   To   Revive  a   Judgment 
in  Assumpsit. 
Sheriffs  and  Constables: 

Declaration   for   Money   Collected  by 
Sheriff. 
Tender : 

Verdict    for    Defendant    on    Plea    of 

Tender,   Non-Assumpsit   in   Part; 
Plea  of  Tender  Before  Suit  Brought 
(in    Assumpsit). 
Use  and  Occupation: 

Declaration,      Common      Counts      for 
Necessities   Provided     for    Defend- 
ant; 
Declaration,      Common      Counts      for 

Board   and   Lodging; 
Declaration,  Common  Count  for  Hire 

of  Horses  and  Carriages,  Etc.; 
Declaration,  Common  Counts  for  Use 

and  Occupation  of  Dwelling; 
Declaration,  Common  Counts  for  Use 
and  Occupation   of  Lodging. 
Usury : 

Plea  in  Assumpsit  of  Usury. 
Vendor  and  Purchaser: 

Declaration,      Common       Count       for 
Leasehold     Estate     Sold     and     As- 
signed; 
Declaration,  Common  Count  for  Free- 
hold Estate  Sold  and  Conveyed. 
Verdict: 

I'ostca    on    Verdict    for    J'laintifl'    on 

Plea  of  Non  Assumpsit; 
Postea    for    Defendant     on     Plea     of 

Non-assumpsit; 
Postea,    One    Issue    for   Plaintiff   and 
One    for    Defendant    in    Assumpsit; 
Postea    for    Defendant    on    a    I'lea    of 
Non-assumpsit,     Default     by      One 
Defendant. 
Warranty  : 

Declaration  on  Warranty  of  Horse. 
Work  and  Labor: 

Declaration      for      Wages     as      Hired 

Servant; 
Declaration    for    Work     With    Horses 

and    Carriages; 
Declaration    for    Work,   .louriievs   and 
Attendance; 
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Declaration  for  Bo.'ir.l  and  Wages 
as   Hired   Servant;, 

IVolaration  by  Nurse  for  Services; 

Declaration  for  Carriage  of  Goods  by- 
Land; 

Declaration    by    Undertaker; 

Declaration.  "Common  Counts  for 
Work,  Labor  and  Materials,  With 
Money   Counts. 

I,    Declarations. 

A.     Diclaration      in      Assumpsit      for 
Goods  Sold  and  Delivered. 
In   the    King's    Bench.       The   

day  of ,  in  the  year  of  our 

Lord  .  . 

to-wit,   A.   B.    (the   plaintitt 

iu  this  suit),  by  E.  F.,  his  attorney 
(or  in  his  own  proper  person),  com- 
plains of  0.  D.  (the  defendant  in  this 
suit),  who  has  been  summoned  to  an- 
swer the  said  plaintiff  (or,  who  has 
been  arrested  at  the  suit  of  the  said 
plaintiff),  in  an  action  on  promises: 
For  that  whereas  the  defendant,  on  the 

day  of  ,  in  the  year 

of  our  Lord  ,  was  indebted  to 

pounds,  for  the 


the  plaintiff  in 

price  and  value  of  goods  then  sold  and 
delivered  by  the  plaintiff  to  the  de- 
fendant at  his  request;  and  whereas 
the  defendant  afterwards,  in  considera- 
tion of  the  premises,  then  promised  to 
pay  the  said  sum  of  money  to  the 
plaintiff  on  request;  yet  he  hath  dis- 
regarded his  promises,  and  hath  not 
paid  the  said  money,  or  any  part  there- 
of, to  the  plaintiff's  damage  of ^ 

pounds;  and  thereupon  he  brings  suit, 
etc.     Steph.  PI.  40. 

B.     Declaration,   Common   Counts    for 
Gooils    Sold,    Work,    Labor   and 
Materials,    With  Money   Counts 
(by  capias). 
Supreme    Court.      Of    (January)    term, 
in   the  year   one  thousand   eight   hun 
dred    (and    forty-six.)        (City     and) 
county  (of  New  York)   ss.: 
A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his    attorney,    complains    of    C.    D.,    de- 
fendant in  this  suit,  being  in   custody. 
etc.,  of  a  plea  of  trespass  on  the  case 
upon     promises:     (Indebitatus    assump- 
sit.)    For  that  whereas  the  said  defend- 
ant,  heretofore,    to-wit,    on   the    thirty- 
first  day  of  December)    in  the  year  ot 
our   Lord   one   thousand    eight    hundred 
and    (forty-five),    at    (New    York),    to- 
wit,    at   the    (city   and   in   the)    county 
of  (New  York),  aforesaid,  was  indebted 
to  the  said  plaintiff  in  the  sum  of  (one 
thousand)   dollars,  lawful  money  of  the 


United  States  of  America,  for  divers 
goods,  wares  and  merchandise,  by  tlio 
said  i»lainti(f,  before  tluit  time,  sold 
and  delivered  to  the  said  defendant, 
and  :it  the  special  instance  and  request 
of  the  said  defendant:  And  being  so 
indebted,  he,  tlie  said  defendant,  in 
consideration  thereof,  afterwards,  to- 
wit,  on  the  same  day  and  year  last 
aforesaid,  at  the  place  aforesaid, 
undertook,  and  then  and  there  faith- 
fully i)romised  the  said  plaintiff 
well  and  truly,  to  pay  unto  the  said 
plaintiff  the  said  sum  of  (one  thousand) 
dollars,  when  he,  the  said  defendant, 
should  be  thereunto  afterwards  re- 
quested. 

(Quantum  valebant  for  the  same.)  And 
whereas  also,  afterwards,  to-wit,  on  the 
same  day  and  year  (last  aforesaid),  and 
at  the  place  at'oresaid,  in  consideration 
that  the  said  plaintiff,  at  the  like  spe- 
cial instance  and  request  of  the  said 
defendant,  had  before  that  time,  sold 
and  delivered  to  the  said  defendant, 
divers  other  goods,  wares,  and  merchan- 
dise of  him,  the  said  plaintiff',  tlie  said 
defendant  undertook,  and  then  ana 
there  faithfully  promised  the  said 
plaintiff  to  pay  him  so  much  money  as 
the  last  mentioned  goods,  wares  and 
merchandise,  at  the  time  of  the  said 
sale  and  delivery  thereof,  were  reason- 
ably worth,  when  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. And  the  said  plaintiff  avers, 
that  the  said  last  mentioned  goods, 
wares  and  merchandise,  at  the  time  ot 
the  sale  and  delivery  thereof,  were  rea- 
sonably worth  the  further  sum  of  (one 
thousand)  dollars,  of  like  lawful  money 
as  aforesaid,  to-wit,  at  the  place  afore- 
said, whereof  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and  year 
last  aforesaid,  and  at  the  place  afore- 
said,  had   notice. 

(Iiidchitatus  assumpsit,  for  work  and 
labor.)  And  whereas  also  the  said  de- 
fendant, afterwards,  to-wit,  on  the  same 
day  and  year  (last  aforesaid),  and  at 
the  place  aforesaid,  was  indebted  to 
the  said  plaintiff  in  the  further  sum 
of  (one  thousand)  dollars,  of  like  law- 
ful money  as  aforesaid,  for  the  work 
and  labor,  care  and  diligence  of  the 
said  plaintiff,  by  the  said  plaintiff,  be- 
fore tliat  time  done,  performed,  and 
bestowed  in  and  about  the  business  of 
the  said  defendant,  and  for  the  said 
defendant,  and  at  his  special  instance 
and  request.  (Same  count  for  mate- 
rials.)     And     also     for     divers     mate- 
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rials,  and  other  necessary  things,  by 
the  said  plaintiff,  before  that  time, 
found  and  provided,  and  used  and  ap- 
plied in  and  about  that  work  and  labor, 
for  the  said  defendant,  and  at  his  like 
special  instance  and  request.  And  be- 
ing so  indebted  to  the  said  plaintiff, 
the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the  same 
day  and  year  (last  aforesaid),  and  at 
the  place  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the 
said  plaintiff,  well  and  truly,  to  pay 
unto  the  said  plaintiff,  the  said  sum  of 
money  last  mentioned,  when  the  said 
defendant  should  be  thereunto  after- 
wards requested. 

(Quantum  meruit  for  the  same.)  And 
whereas  also  afterwards,  to-wit,  on  the 
same  day  and  year  (last  aforesaid), 
and  at  the  place  aforesaid,  in  con- 
sideration that  the  said  plaintiff  had, 
before  that  time,  at  the  like  special  in- 
stance and  request  of  the  said  defend- 
ant, done,  performed  and  bestowed 
divers  other  work  and  labor,  care  and 
diligence,  in  and  about  the  business 
of  the  said  defendant,  and  for  the  said 
defendant,  and  had,  before  that  time, 
found,  provided,  used  and  applied  divers 
other  materials,  and  other  necessary 
things,  in  and  about  that  business,  the 
said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said 
plaintiff,  that  he,  the  said  defendant, 
would  well  and  truly  pay  to  the  said 
plaintiff  so  much  money  as  the  said 
plaintiff  reasonably  deserved,  to  have  of 
the  said  defendant  for  the  same,  when 
he,  the  said  dfendant,  should  be  there- 
unto afterwards  requested.  And  the 
said  plaintiff  avers,  that  he  reasonably 
deserved  to  have  of  the  said  defendant 
for  the  same,  the  further  sum  of  (one 
thousand)  dollars,  of  like  lawful  money, 
as  aforesaid,  to-wit,  at  the  place  afore- 
said: Whereof  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and 
year  (last  aforesaid),  and  at  tiie  place 
aforesaid,  had  notice. 

(Money  Counts.) 
{Indebitatus  assumpsit  for  money 
lent  and  advanced.)  And  whereas  also, 
the  said  defendant,  afterwards,  to-wit, 
on  the  same  day  and  year  last  afore- 
said, and  at  the  place  aforesaid,  was  in- 
debted to  the  said  plaintiff  in  the  sum 
of  (one  thousand)  dollars,  like  lawful 
money,  as  aforesaid,  for  so  much  money, 
before  that  time  lent  and  advanced  by 
the  said  plaintiff  to  the  said  defondant, 
and  at  the  epecial  instance  and  request 


of  the  said  defendant.  And  being  so 
indebted,  the  said  defendant  in  con- 
sideration thereof,  afterwards,  to-wit, 
on  the  same  day  and  year  (last)  afore- 
said, and  at  the  place  aforesaid,  under- 
took, and  then  and  there  faithfully 
promised  the  said  plaintiff,  well  and 
truly  to  pa}^  unto  the  said  plaintiff  the 
said  sum  of  money  last  above  men- 
tioned, when  the  said  defendant  should 
be  thereunto  afterwards  requested. 

(The  like  for  money  paid,  etc.)  And 
whereas  also,  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and  year 
last  aforesaid,  and  at  the  place  afore- 
said, was  indebted  to  the  said  plaintiff, 
in  the  further  sum  of  (one  thousand) 
dollars,  of  like  lawful  money  as  afore- 
said, for  so  much  money  before  that 
time,  paid,  laid  out,  and  expended  by 
the  said  plaintiff,  to  and  for  the  use 
of  the  said  defendant,  and  at  the  like 
special  instance  and  request  of  the  said 
defendant.  And  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  (last)  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  unto  the 
said  plaintiff,  the  said  sum  of  money 
last  above  mentioned,  when  the  said 
defendant  should  be  thereunto  after- 
wards  requested. 

(The  like  for  money  had  and  re- 
ceived.) And  whereas  also,  the  said 
defendant  afterwards,  to-wit,  on  the 
same  day  and  year  last  aforesaid,  and 
at  the  place  aforesaid,  was  indoljted  to 
the  said  plaintiff  in  the  further  sum 
of  (one  thousand)  dollars,  of  like  law- 
ful money,  as  aforesaid,  for  so  much 
money,  before  that  time,  had  and  re- 
ceived, by  the  said  defendant,  to  and 
for  the  use  of  the  said  plaintiff.  And 
being  so  indebted,  the  said  defend- 
ant, in  consideration,  afterwards,  to- 
wit,  on  the  same  day  and  year  (last) 
aforesaid,  and  at  the  place  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  plaintiff, 
the  said  sum  of  money  last  above  men- 
tioned, when  the  said  defendant  should 
be    thereunto   afterwards   requested. 

(I)isimul  cnmputassrnt.)  And  where- 
as also  tiie  said  defendant  afterwards, 
to-wit,  on  the  same  day  and  year  last 
aforosaid,  and  at  the  place  aforesaid, 
accounted  together  with  the  said  plaint- 
iff of  and  concerning  divers  other  sums 
of    money,    before    that    lime    due    and 
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owiiif;  from  the  said  dofomhint  to  the 
saiil  plaint  ilT.  and  then  ami  lliore  be- 
ing in  arrear  and  unpaid:  And  upon 
such  aoeountinp.  the  said  defendant 
then  and  there  was  found  to  be  in  ar- 
rear, and  indebted  to  the  said  jilaintill 
in  the  further  sum  of  (one  tliousand) 
dollars,  of  like  lawful  money  as  afore- 
said. And  being  so*  found  in  arrear  and 
indebted  to  the  said  plaintifif,  the  said 
defendant,  in  consideration  thereof, 
afterwards,  to-wit,  on  the  same  day  and 
year  (last)  aforesaid,  and  at  the  place 
aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  unto 
the  said  plaintiff  the  said  sum  of  money 
last  above  mentioned,  when  he,  the  said 
defendant,  should  be  thereunto  after- 
wards   requested. 

Nevertheless  the  said  defendant  (al 
though  often  afterwards  requested  so 
to  do),  hath  not  as  yet  paid  the  said 
several  sums  of  money  above  men- 
tioned, or  any,  or  either  of  them,  or 
any  part  thereof,  to  the  said  plaintiff; 
but  to  pay  the  same,  or  any  part  there- 
of to  the  said  plaintiff,  the  said  defend- 
ant hath  hitherto  altogether  refused, 
and  still  doth  refuse.  To  the  damage 
of  the  said  plaintiff  of  (one  thousand) 
dollars,  and  therefore  the  said  plaintiff 
brings  suit,   etc. 

E.  F.,  attorney  for  plaintiff. 

Burr.  App.  244,  §505.  (See  2  Chit. 
PI.  37-115.) 

C.     Money  Count  a  Condensed. 

(After  the  special  counts,  proceed 
thus):  And  whereas  also,  the  said  de- 
fendant,    afterwards,     to-wit,     on     the 

day   of  in  the  year 

of  our  Lord  one  thousand  eight  hun- 
dred and  (forty-six)  at  the  place  afore- 
said, was  indebted  to  the  said  plaintiff' 
in  the  sum  of  (one  thousand)  dollars, 
lawful  money  of  the  United  States  of 
America,  for  money  before  that  time 
lent  and  advanced  by  the  said  plaintiff 
to  the  said  defendant,  and  at  the  spe- 
cial instance  and  request  of  the  said 
defendant.  And  for  other  money  by 
the  said  plaintiff,  before  that  time, 
paid,  laid  out,  and  expended  for  the 
said  defendant,  and  at  the  like  request 
of  the  said  defendant.  And  for  other 
money  by  the  said  defendant,  before 
that  time  had  and  received  to  and  for 
the  use  of  the  said  plaintiff.  And  be- 
ing so  indebted,  the  said  defendant,  in 
consideration  thereof,  afterwards,  to- 
wit,  on  the  same  day  and  year  last 
aforesaid,    and   at    the   place   aforesaid, 


undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  plaintiff 
the  said  sum  of  money  in  this  count 
mentioned,  when  he,  the  said  defendant, 
should  be  thereunto  afterwards  re- 
(luesfed.  And  whereas  also,  the  said  de- 
fondant,  afterwards,  to-wit,  on  the  same 
day  and  year,  and  at  the  place  afore- 
said, accounted  together  with  the  said 
plaintiff,  etc.     Burr.   App.   249,   §.307. 

D.  Declaration  Against  Bailee  With- 
out Bvward,  for  Want  of  Care. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  in  consideration  that 
the  said  plaintiff,  at  the  special,  etc., 
had  caused  to  be  delivered  to  him,  the 
said  defendant,  certain  goods  and  chat- 
tels, to-wit,  etc.,  of  great  value,  to-wit, 

of  the  value  of dollars,  to  be 

taken  care  of,  and  safely  and  securely 
kept  by  the  said  defendant  for  the  said 
{)laintiff;  he,  the  said  defendant,  under- 
took, etc.,  to  take  due  and  proper  care 
of,  and  safely  and  securely  keep  the 
said  goods  and  chattels  for  the  said 
plaintiff,  and  to  redeliver  the  same 
to  him,  the  said  plaintiff,  when 
he,  the  said  defendant,  should  be  there- 
unto afterwards  requested;  and  al- 
though the  said  defendant  then  and 
there  had  and  received  the  said  goods 
and  chattels  of  and  from  the  said 
plaintiff  for  the  purpose  aforesaid;  and 
although  the  said  defendant,  was  after- 
wards, to-wit,  on,  etc.,  at,  etc.,  afore- 
said, requested  by  the  said  plaintiff 
to  redeliver  the  said  goods  and  chat- 
tels to  him.  the  said  plaintiff.  Yet 
the  said  defendant,  not  regarding  his 
said  promise  and  undertaking,  did  not 
nor  would  take  due  and  proper  care  of, 
and  safely  or  securely  keep  the  said 
goods  and  chattels,  or  any  part  there- 
of, for  the  said  plaintiff,  nor  did  nor 
would  at  the  said  time  when  he  was  so 
requested  as  aforesaid,  or  at  any  time 
afterwards,  redeliver  the  same  to  the 
said  plaintiff,  but  on  the  contrary  there- 
of, he,  the  said  defendant,  so  negli- 
gently and  carelessly  conducted  him- 
self, with  respect  to  the  said  goods  and 
chattels,  and  took  so  little  care  there- 
of, that  by  and  through  the  mere  care- 
lessness, negligence,  and  improper  con- 
duct of  the  said  defendant  and  his  ser- 
vants in  that  behalf,  the  said  goods 
and  chattels  being  of  the  value  afore- 
said, became  and  were  wholly  lost  to 
the  said  plaintiff,  to-wit,  at,  etc.,  afore- 
said. (Add  a  count  on  defendant's  im- 
plied   undertaking   to    redeliver   on    re- 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


ASSUMPSIT 


123 


quest,  omitting  the  statement  of  tbe 
want  of  care.  If  the  defendant  have 
been  guilty  of  a  conversion,  or  if  it 
be  doubtful  whether  others  also  may 
be  liable,  it  may  be  advisable  to  de- 
clare in  case,  adding  a  count  in  trover.) 
Burr.  App.  267,  §531;  2  Chit.  PI.  334; 
3  East  62,  70. 

E.     Declaration   on   Chattel  Note. 

For  that  whereas  the  said  defendant, 
on,  etc.,  at,  etc.,  made  his  certain  chat- 
tel note  in  writing,  bearing  date  the 
day  and  year  last  aforesaid,  and  then 
and  there  delivered  the  said  note  to  the 
said  (plaintiff),  and  thereby  then  and 
there,  by  the  (first  day  of  June),  then 
next,  he,  the  said  defendant,  promised 
to  pay  the  said  plaintiff  the  sum  of 
(sixty-five)  dollars,  in  (good  merchant- 
able hemlock  saw  logs),  to  be  delivered 
at  (A.  W.'s  mill),  in  the  town  of  H., 
with  interest,  value  received,  at  (thir- 
ty dollars  per  hundred).  By  reason 
whereof,  he,  the  said  defendant,  be- 
came liable  to  pay  to  the  said  plaintiff 
the  said  sum  of  (sixty-five)  dollars,  in 
the  said  note  mentioned,  and  the  in- 
terest thereof,  according  to  the  tenor 
and  effect  of  the  said  note.  And  being 
80  liable,  etc.  (conclude  with  usual  aver- 
ment of  promise  to  pay,  and  refusal). 
Burr.  App.  260,  §522. 

F.     Declaration  on  Contingent  Note. 

For  that  whereas  the  said  defendant, 
heretofore,  to-wit,  on,  etc.,  at,  etc.,  made 
his  certain  jiromissory  note  in  writing, 
bearing  date  the  same  day  and  year 
aforesaid,  and  thereby  then  and  there 
promised  to  pay  the  said  plaintiff 
(three  days  after  the  arrival  of  the 
ship   B.,   at   her   moorings   in   the    river 

T.),  the  sum  of  dollars,  being 

for  a  sum  of  money  due  from  the  said 
ship  B.  And  the  said  defendant  then 
and  there  delivered  the  said  proniis- 
8ory  note  to  tlie  said  plaintiff.  And 
the  said  plaintiff  avers  that  (the  said 
ship  B.,  afterwards,  to-wit,  on,  etc., 
arrived  at  her  moorings  in  the  river 
T.  aforesaid),  to-wit,  at,  etc.,  aforesaid, 
of  all  which  said  srvcral  premises  tiic 
said  defendant,  afterwards,  to-wit,  on, 
etc.,  last  aforesaid,  at,  etc.,  aforesaid, 
had  notice.  By  means  whereof,  and  by 
force  of  the  statute  in  such  case  made 
and  provided,  flu-  said  defendant  tiien 
and  there  became  liable  to  i)ay  to  the 
said  plaintiff  the  said  sum  of  money 
in  the  said  iiromissory  note  specified, 
according  to  the  tenor  and  effect  of  the 
eaid   promissory    note;    and    being    so 


liable  he,  the  said  defendant,  in  con- 
sideration thereof,  afterwards,  to-wit, 
on,  etc.,  aforesaid,  at,  etc.,  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay 
him  the  said  sum  of  money  in  the  said 
promissory  note  specified,  according  to 
the  tenor  and  effect  thereof.  (Add  the 
money  counts,  and  conclude  in  the 
usual  form.)  Burr.  App.  260,  §523;  2 
Chit.   PI.   123. 

G.     Declaration    Against    Watchmaker 
for  Losing   JVatch. 

For  that  whereas  the  said  defendant 
before  and  at  the  time  of  the  making 
of  his  promise  and  undertaking,  here- 
inafter next  mentioned,  was  a  watch- 
maker, and  the  trade  and  business  of 
a  watchmaker  then  followed  and  car- 
ried on,  to-wit,  at,  etc.  And  thereupon 
heretofore,  to-wit,  on,  etc.,  at,  etc., 
aforesaid,  in  consideration  that  the  said 
plaintiff,  at  the  special,  etc.,  of  the  said 
defendant,  had  then  and  there  de- 
livered to  him,  the  said  defendant,  a 
certain  watch  of  him,  the  said  plaintiff', 
of    great    value,    to-wit,    of    the    value 

of  . dollars,   of  lawful,  etc.,  to 

be  repaired  by  him,  the  said  defend- 
ant, in  the  way  of  his  said  trade  or 
business  of  a  watchmaker,  for  reason- 
able reward,  to  be  therefore  paid  by 
the  said  plaintiff  to  the  said  doftMid- 
ant,  he,  the  said  defendant,  undertook, 
etc.,  to  repair  the  said  watch,  and  to 
take  due  and  proper  care  thereof,  un- 
til the  same  should  be  returned  by  the 
said  defendant  to  the  said  plaintiff'. 
Yet  the  said  defendant  not  regarding, 
etc.,  did  not,  nor  would  take  due  and 
proper  care  of  the  said  watch,  until  the 
same  was  returned  by  him,  the  said 
defendant,  to  the  said  plaintiff,  but  on 
the  contrary  thereof,  he,  the  said  de- 
fendant, after  the  making  of  his  said 
promise  and  undertaking,  to-wit,  on, 
etc.,  aforesaid,  at,  etc.,  aforesaid,  so 
carelessly  and  negligently  behaved  and 
conducted  himself  with  respect  to  tho 
said  watch,  that  by  and  through  the 
mere  carelessness,  negligence,  and  im- 
proper conduct  of  tiie  said  defendant 
in  that  behalf,  the  said  watch  being 
of  the  value  aforesaid,  became,  and 
was,  and  still  is  wholly  lost  to  the  said 
plaintiff,  to-wit,  at,  etc.,  aforesaid. 
(Second  count  for  not  redelivering  tho 
watch.)  And  wiicreas  also,  afterwards, 
to-wit,  on,  etc.,  aforesaid,  at,  etc.,  afore- 
said, in  consideration  that  the  said 
plaintiff,  at  the  like  special,  etc.,  of  the 
said  defendant,  had  then  and  there  de- 
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livero.l  to  the  said  dofontl.iiit  a  certain 
other  watch  of  {jreat  value,  to-wit,  etc., 
to  be  rectified  by  liim,  tlie  said  defend- 
ant, for  reward,  to  be  tlierefore  paid  to 
him,  he.  tlie  said  defendant,  undertook, 
etc..  to  endeavor  to  rectify  the  said  last 
mentioned  watcli  witliin  a  reasonable 
time,  tlien  next  following,  and  to  deliver 
the  same  to  the  said  plaintifif,  whenever 
after  such  reasonable  time  had  elapsed, 
he,  the  said  defendant  should  be  there- 
unto requested.  And  although  the  said 
defendant,  then  and  there  had  and  re- 
ceived the  said  last-mentioned  watch 
for  the  purpose  last  aforesaid;  yet,  he, 
not  regarding  his  said  last  mentioned 
promise  and  undertaking,  hath  not,  al- 
though a  reasonable  time  for  rectify- 
ing the  said  last  mentioned  watch  hath 
long  since  elapsed,  and  the  said  defend- 
ant was,  after  such  reasonable  time 
had  elapsed,  to-wit,  on,  etc.,  aforesaid, 
at,  etc.,  aforesaid,  requested  by  the  said 
plaintiff  so  to  do,  as  yet  delivered  to 
him.  the  said  plaintifi,  the  said  last 
mentioned  watch,  but  hath  hitherto 
wholly  neglected  and  refused  so  to  do, 
to-wit,  at,  etc.,  aforesaid.  (Add  count 
for  money  had  and  received.  If  there 
be  reason  to  apprehend  that  the  de- 
fendant have  been  guilty  of  a  conver- 
sion, it  may  be  advisable  to  declare  in 
case  with  a  count  in  trover.  3  East  62, 
70.)  Burr.  App.  268,  §532;  2  Chit.  PI. 
340. 
n.    Plea  of  Non-Assumpsit. 

And  the  said  defendant,  by , 

his  attorney,  says,  that  he  did  not  un- 
dertake or  promise  in  manner  and  form 
as  the  said  plaintiff  hath  above  com- 
plained. And  of  this  the  said  defend- 
ant puts  himself  upon  the  country. 
Steph.  PI.  157. 

Note. — For   different   pleas   and   their 
effect,  see  3  Sta.xdard  Proc,  p.  187. 
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I.     Affidavits  for  Attachment,  125 
A.     General  Form,   125 

Bef erring  to  Complaint,  126 
Defendant,    Foreign    Corporation, 

126 
Defendant,  Non-resident,  126 
Departed  From  State,  127 
About   To  Depart,   127 
Threat  To  Assign,  128 
Concealment     To    Avoid    Process, 
IL'S 

statements  of  Cause  of  Action  in 
Affidavits,  128 
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12. 

13, 
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1, 
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Monri/    Lent,    I'nid,    Ihiil   and   lie- 

reived,   l'_'S 

Mouiji   Lint,    12S 

Moni'ii  Paid,  128 

Moneii  licrcived,   128 

Interest,  125) 

Account  Stated,  129 
Bespcctinci  Heal  Property,  129 

Price   of   Land,    129 

Leasehold  Premises  Assigned,  129 

Use  and  Occupation  of  ILouse, 
Farm  or  Land,  Not  Reserved 
by  Deed,  129 

Jient  of  Unfurnished  Apart- 
ments,   129 

Ecnt  of  Furnislied  Apartments, 
129 

Use  of  Furnislied  Jiooms,  Etc., 
129 

Use  of  Pasture  Land,  129 

Crops  Sold,  129 

If  liar  f  age  and  Warehouse  Room, 
129 
Goods  Sold  or  Let  to  Eire,  129 

Goods  Sold  and  Delivered,  129 

Fixtures,  129 

Stocks  Sold  and  Transferred,  129 

Good-^Vill  of  Business,  129 

Money  on  Exchange  of  Horses, 
129 

Board  and  Lodging,  130 

Board  and  Lodging  for  Third 
Person,   130 

Board  and  Education,  130 

Horse-Keep,   Stabling,  Etc.,   130 

Carriage  of  Goods  by  Land,  130 

Passage  Money,   130 

Freight,  Primage,  or  Average, 
130 

Lighterage  of  Goods,  130 

Demurrage,    130 
Services,     With    Money    Paid    or 

Materials  Furnished,  130 

Work  and  Materials,   130 

Work  and  Materials,  and  Jour- 
neys, 130 

Work  With  Horses,  Etc.,  130 

As   Domestic  or   Other  Servant, 
130 
.     As   Clerk,    130 

Agent  Generally,  130 

Factor  and  Agent,  130 

Insurance   Broker,    130 

Premiums  of  Insurance,  131 

As  Seaman,  131 

Master  of  Vessel,  131 

Attorney  and  Solicitor,  131 

As  Surveyor,  131 

Auctioneer  and  Appraiser,  131 

Physician  and  Surgeon,  131 
.     As  an    Undertaker  of  Funerals, 
l.'il 
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E.  On  Promissory  Notes,  131 

1.  Payee  Against  Maker,  131 

2.  Second  Indorsee  Against  Maker, 

131 

3.  First    Indorsee    Against    Payee, 

131 

4.  Indorsee  Against  Indorser,  132 

F.  On  Bills  of  Exchange,  132 

1.  Drawer  Against  Acceptor,  132 

2.  Payee  Against  Acceptor,  132 

3.  Indorsee  Against  Acceptor,  132 

4.  Bearer  Against  Acceptor,  132 

5.  Payee  Against  Drawer,  on  Non- 

acceptance,   132 

6.  Payee  Against  Drawer,  on  Non- 

Payment,    132 

7.  Indorsee     Against     Drawer,    on 

Non-Acceptance,  132 

8.  Indorsee     Against     Drawer,     on 

Non-payment,  132 

G.  On  Checks,  132 

1.  Statement,  Payee  Against  Mak- 

er, 132 

2.  Bearer  Against  Maker,  132 
H.     On  Award,  133 

I.      O/i  Deeds,  133 

1.  Generally,  133 

2.  i?e«f  on  Lease,  133 

3.  Mortgage   Money   and    Interest. 

133 
J.      On  Bonds,  133 

1.  ^ond  by  Obligee,  133 

2.  Arbitration  Bond,  133 
K.     On    Judgments,    133 

1.  0/"  Superior  Court,  133 

2.  7?v  Executor,  133 

L.     3/o/"ic?/   iron  rt«  P/rt?/,   133 
III.     Security  on  Attachment,  134 

A.  Undertaking,  134 

B.  Bond,  134 

rv.    Warrant,  Writ  of  Order,  135 

A.  U'lirraitt,  ^'^■'> 

B.  Jf'rit  of  Attachment,  135 

C.  Eeturn,   Property   of   Great   Bulk, 

135 

D.  Return  to  Attachment,  136 

E.  Keturn   to   Attachment,   No   Prop- 

erty Fouiiil,   i.'u; 

V.  Inventory  of  Property  Attached,  li'.G 

VI.  Order  For  Sale  of  Perishable  Prop- 

erty, \::i\ 

VII.  Order  To  Examine,  130 

A.     I'lrsrjH   Holding  I'minrlti,    I.'iO 
H.     Officer  of   Corporation,    I'M 

VIII.  Setting  Aside    or    Discharging 
Attachment,    l.'iT 

A.     Notice   of   Motion,    137 
H.     Notice    of   Motion    on    Giving    Se- 
curity,   137 
C     Bond    To    Discharge,    137 


D.  Undertaking  on   Discharge,   138 

E.  Order    Vacating    Attachment,    138 

F.  Order    Discharging    on    Security, 

138 
IX.     Claims  by  Third  Persons,  138 

A.  Affidavit  of  Claim,  138 

B.  Notice  of  Claim,  138  ' 

C.  Claim  Bond,   138 

For    other    forms,    see     3     Standard 
Proc.   404,   406,   729. 

CEOSS-KEFERENCES : 
Admiralty  : 

Warrant  for  Arrest   and  for  Attach- 
ment  Against   Goods   and   Chattels, 
and   Its    Effects,    and   Summons   to 
Garnishee. 
Bonds : 

Complaint  on  Bond  To  Discharge  At- 
tachment  Against    A^'essel. 
Declaration  and  Complaint: 

Complaint    on    Undertaking    To    Dis- 
charge  Attachment. 
Lis  Pendens: 

Notice    of    Pendency    of    Action    in 
Which     an     Attachment     Affecting 
Eeal  Property  Has  Been  Issued. 
Eevivor  : 

Affidavit  on  Attachment  and  Death 
of  Defendant  Before  Publication 
Completed; 
Order  on  Attachment,  and  Death  of 
Defendant  Before  Publication  Com- 
pleted. 
Service  of  Process  and  Papers: 

Notice  for  Publication  of  Attachment 

Against    Absconding    Debtor; 
Notice    for    Publication    of     Attach- 
ment  Against    Non-Eesident    Debt- 
or; 
Order    for   Publication    of    Notice    of 
Attacliment  Against  an  Absconding 
Debtor; 
Order   for    Publication    of    Notice    of 
Attachment    Against    Non-resident 
Debtor. 
Trespass: 

Answer,    Goods   Were    Attacliod,    and 
I'laintifT   Frauduhnit    (irautec. 
I.     Aflfidavits  for  Attachment. 

A.     Ajjidavit    To    Obtain    Attachment, 

General  Form. 
A.  B.,  tlie  plaintiir  above  named,  be- 
ing duly  sworn,  says: 

1.     That  Y.  Z.,   tiu'  above   named  de- 
fendant,   is    justly    and    truly    indebted 

to  the  dei>oiient  in  dollars,  for 

(here  state  cause  of  action;  see  11,  A, 
to  L) ;  and  deponent  in'lieves  that  he 
is  justly  entitled  to  recover  Haid  sum. 
(Or,  where  the  action  is  for  a  tort: 
I.     That  on  or  about  the day 
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of    .    IS—,    Y.    Z.,     (hp     above 

named  defondniit  (lioro  stati'  I'ummis- 
sion  of  the  tort),  and  (iopoiuMit  be- 
lioves  that  lie  has  sustainod  damaffps 
to  tliat  aiiiouiit.  and  tliat  ho  is  justly 
entitled   to  recover  said  sum.) 

II.  (Here  state  facts  whicli  bring 
the  case  within  one  of  the  classes  in 
which  the  statute  allows  an  attach- 
ment.) 

III.  That  tlie  said  plaintiff  has  com- 
menced an  action  in  this  court,  by 
issuing  the  summons  hereto  annexed, 
against  said  Y.  Z.  upon  the  cause  of 
action  above  stated.  2  Abb.  Forms 
315. 

Note. — Special  attention  must  be  giv- 
en to  the  provisions  of  state  statutes 
in  the  preparation  of  the  affidavit. 
ilany  states  require  an  allegation  that 
the  plaintiff  is  entitlea  to  recover  the 
amount  stated  "over  and  above  all 
counterclaims  and  offsets  known  to 
him."  (O'Connor  v.  Roark,  108  Cal. 
173,  41  Pac.  4G.J.)  It  is  also  held  to 
be  necessary  to  allege  that  the  attach- 
ment was  not  obtained  for  the  pur- 
pose of  vexing  and  harassing  the  de- 
fendant. (Hall  i:  Brazelton,  40  Ala. 
406,  46  Ala.  359.)  That  plaintiff  has 
begun  or  is  about  to  begin  an  action 
against  the  defendant  upon  the  cause 
of  action  alleged  in  the  affidavit  is 
also  a  usual  requirement.  That  no 
previous  or  other  application  for  a  war- 
rant of  attachment  in  the  action  must 
also  be  averred  under  some  statutes. 
For  other  forms,  and  as  to  the  affi- 
davit generally,  see  also  3  Standard 
Peoc.  405,  et  seq. 

B.  AffiJavit  To  Obtain  AUacliment, 
Eeferring  To  Complaint  An- 
nexed. 

A.  B.,  the  plaintiff  above  named,  be- 
ing duly  sworn,  says: 

I.  That  a  sufficient  cause  of  action 
exists  in  his  favor  against  the  defend- 
ant Y.  Z.,  the  grounds  of  which  appear 
in  the  sworn  complaint  in  this  action 
hereto  annexed,  all  the  statements  con- 
tained in  which  are  true  to  the  knowl- 
edge of  this  deponent  (if  deponent  has 
not  personal  knowledge  of  all  the  facts, 
add:  except  the  allegation  that,  etc.,  as 
to  which,  here  state  sources  of  belief 
and  information,  and  indicate  reason 
•why  informant's  affidavit  is  not  given). 

II.  (Here  state  facts  which  bring 
the  case  within  one  of  the  classes  in 
■which  the  statute  allows  an  attach- 
ment.) 


11  r.  (As  in  procodiiig  form.)  2  Abb. 
Forms  315. 

C.  Afjidavit  Where  Defendant  is  a 
Foreign   Corporation. 

(As  in  I,  A,  inserting  the  following 
in  the  place  of  paragraph  11):  II.  Th.nt 
the  defendants  are  a  foreign  corpora- 
tion,   created    under    the    laws    of    the 

state    of ,    having    their    place 

of   business  in ,  in  that   state. 

III.  That  the  defendants  have  prop- 
erty' within  this  state  at  ,  con- 
sisting of   (describe  property). 

IV.  That  the  plaintiff  is  a  resident 
of  this  state,  to-wit,  of  the  town  of 
,  in  the  county  of . 

(Or  IV.  That  the  subjectj  of  the 
action  is  situated  within  this  state,  as 
appears  by  the  foregoing  statements 
[or  by  the  annexed  complaint].)  2 
Abb.  Forms  316. 

D.  Affidavit  Where  Defendant  is  a 
Non-Eesident. 

(As  in  I,  A,  inserting  the  following 
in  the  place  of  paragraph  II):  II.  That 
the  defendant  Y.  Z.  is  not  a  resident 
of  this  state;  but  resides  in  the  city  ot 

,  in  the  state  of (as 

deponent  is  informed  by  0.  P.,  the 
agent  and  business  correspondent  in 
this  city  of  said  defendant,  whose  affi- 
davit, is  hereto  annexed). 

mi  That  the  said  Y.  Z.  has  prop- 
erty  within   this   state,   to-wit,   a   farm 

in  the  county  of ,  and  personal 

property   in    the    hands    of    M.    N.,    his 

agent  at  ,  and  which  the  said 

M.  N.  represents  to  be  the  property 
of  the  said  defendant.  2  Abb.  Forms 
316. 

Affidavit     for     Attachment,     Defendant 

Non-resident   (b). 
In    the    Superior   Court    of   the   County 
of    San    Diego,    State    of    California. 
Andrew   J.    O 'Conor,    receiver   of   the 
Consolidated    National    Bank   of   San 
Diego,   plaintiff,    r.    Ellen    Roark,   de- 
fendant.     State   of  California,   Coun- 
ty of  San  Diego,  ss. 
Andrew     J.     O 'Conor,      being      duly 
sworn,  says  that   he   is  the   plaintiff  in 
the  above  entitled  action;   that  the  de- 
fendant, Kllen  Roark,  in  the  said  action, 
is  indebted  to  him  in  the  sum  of  seven 
thousand   seven   hundred   and   fifty   dol- 
lars,   over   and    above    all    legal    setoffs 
and    counterclaims,     upon     an     express 
contract    for    tTie    direct    payment    of 
money,     to-wn't:      An     assessment     and 
requisition    of   .$100.00    per    sham   upon 
the    shareholders    of     the     Consolidated 
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National  Bank  of  San  Diego,  levied 
and  made  October  25,  1S93,  by  James 
H.  Eckels,  comptroller  of  the  currency, 
under  and  by  virtue  of  the  laws  of 
the  United  States  of  America,  and 
against  the  defendant,  Ellen  Eoark,  as 
one  of  the  stockholders  in  said  bank, 
and  who  was,  on  June  21,  IS93,  and 
ever  since  has  been,  and  now  is,  the 
owner  and  holder  of  seventy-seven  and 
one-half  (77i-)  of  the  capital  stock 
of  said  Consolidated  National  Bank  of 
San  Diego,  and  that  the  said  defend- 
ant is  a  non-resident  of  this  state. 

That  the  said  attachment  is  not 
sought,  and  the  said  action  is  not 
prosecuted,  to  hinder,  delay,  or  defraud 
any  creditor  or  creditors  of  the  said 
defendant. 

Andrew  J.  O 'Conor. 
O 'Conor   r.    Eoark,    lOS    Cal,    173,   41 
Pac.  465. 

Note. — In  many  states  it  is  necessary 
when  the  allegation  of  non-residence  is 
on  information  and  belief,  to  attach 
an  affidavit  by  the  person  from  whom 
the  information  is  obtained. 

E.     Affidavit    Where    Defendant    Has 

Departed    From    the    Slate,    To 

Defraud  Creditors,  or  To  Avoid 

Service    (a). 

(Insert  I,  A.)     II.     That  the  defend 

ant   (is  a  resident  of  this  stale,  to-wit, 

of    ;    but)    cannot,    after    due 

diligence,  be  found  within  this  state. 
That,  as  this  deponent  believes,  the 
defendant  has  departed  from  this  state 

to ,   in   the   state  of • 

(or  keeps  himself  concealed  within  this 
state),  with  intent  to  defraud  his  cred- 
itors, and  the  grounds  of  his  belief  are 
as  follows  (here  set  out  in  detail  the 
facts  and  circumstances  which  show 
that  the  defendant  has  done  so,  e.  g., 
thus:  that  the  said  defendant  has  lately 
been  engaged  in  converting  his  prop- 
erty into  money,  and  has  sold  the  goods 
in  his  store  (or  his  stock  and  farming 
utensils)  for  a  less  price  than  their  real 
value,  and  has  sold  off  his  household 
furniture,  and  has  been  busily  engaged 
in  collecting  in  all  debts  and  money 
owing  to  him;  and  that  he  left  his 
family  on  Friday  last,  stating  to  de- 
ponent and  others  that  lie  was  going 
to  the  city  of  New  York  to  purchase 
goods;  that  since  that  time  he  has  not 
returned  to  his  said  residence;  that  de- 
ponent has  inquired  of  his  wife  where 
said  defendant  had  gone,  and  when  he 
would  return,  and  was  told  fliat  he  had 
gone  to  New  York   city,  and  would   bo 


back   in   a   day  or   two;    that    deponent 

has  been  informed  by  J.  K.,  of 

that  he  saw  the  said  defendant  on  Mon- 
day last  at  Buffalo;  and  that  said  de- 
fendant informed  said  J.  K.  that  he 
was  then  going  to  the  state  of  Wis- 
consin, and  intended  to  purchase  a  tract 
of  land  in  that  state,  and  after  he  was 
located  he  should  send  for  his  family 
(annex  and  refer  to  affidavit  of  inform- 
ant).    2  Abb.  Forms  316. 

Affidavit  Jf 'here  Defendant  Has  De- 
parted From  the  Slate,  To  De- 
fraud Creditors,  ar  To  Avoid 
Serv  ice   ( b ) . 

I.  (State  the  cause  of  action,  e.  g., 

thus) :     On  the  day  of  , 

IS — ,    at ,    deponent    sold    and 

delivered  to  Y.  Z.,  of ,  sundry 

parcels   of   dry   goods,   of   the   value   of 

dollars,  for  which  he  has  not 

paid. 

II.  Deponent  is  about  to  commence 
an  action  in  this  court  against  the  said 
Y.  Z.,  and  has  issued  a  summons  there- 
in. 

III.  The  said  Y.  Z.  has  left  this 
state,  and  gone  to  . 

IV.  Deponent  is  informed  by  A.  B., 
and  believes  that  the  said  Y.  Z.  stated 

to  him,  on  the day  of , 

IS — ,  that  "he  meant  to  get  out  of  the 
way  for  a  while,  and  let  the  storm 
blow  over;"  meaning  that  he  wished 
to  avoid  his  creditors. 

V.  The  said  A.  B.,  being  the  clerk 
of  the  said  Y.  Z.,  refuses  to  make  his 
affidavit.     2  Abb.  Forms  317. 

F.  Affidavit  Where  Defendant  is 
About  To  Depart. 

A.  B.,  of ,  being  duly  sworn, 

says: 

I.     That    on    or   about    the 

day  of  ,  IS  — ,  he  sold  and  de- 
livered to  the  defendant,  at  the  city 
of  New  York,  a  large  quantity  of  gen- 
eral household  furniture,  amounting  to 
nine  thousand  dollars  and  upwards, 
wiiich  said  furniture  said  defendant 
used  to  furnish  the  "New  Irving 
House"  in  this  city,  a  hotel  kept  "and 
ficcnpicd  since  that  time  by  said  de- 
fendant. That  said  defendant  gave 
this  deponent  his  notes  for  various 
amounts  for  said  furniture.  That  the 
plaintiffs  are  now  the  lawful  owners 
and  holders  of  one  of  said  notes,  now 
past    due    and    wholly    unpaid,    for    the 

sum   of dollars,  with   interest. 

That  said  note  was  received  by  said 
plaintiffs  in  the  regular  course  of  busi- 
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ness.  before  maturity,  :iiul  for  a  valu- 
able consideration. 

II.  That,  as  deponent  is  informed 
and  believes,  said  defendant  is  about 
to  leave  this  state  ia  a  very  short 
time,  and  take  with  him  his  family, 
and  that  he  is  going  to  Europe,  and 
that  the  sources  of  deponent's  informa- 
tion are  (specifying  them,  and  indicat- 
ing why  informant's  aflidavit  is  not 
procured). 

III.  That,  as  deponent  is  informed 
and  believes,  said  defendant  has  packed 
up  a  large  amount  of  silverware,  and 
other  valuables,  which  said  defendant 
is  about  to  take  away  with  him  out  of 
this  state,  and  which  are  the  property 
of  said  defendant  (stating  sources,  etc.. 
as  above). 

IV.  That,  as  deponent  is  informed 
and  believes,  said  defendant  is  making 
arrangements  to  convert  other  portions 
of  his  property  into  cash,  with  the 
intention,  as  deponent  verily  believes, 
of  removing  the  same  from  this  state, 
and  in  particular  (etc.,  and  stating 
sources,  etc.,  as  above). 

V.  That  the  said  defendant  has  re- 
peatedly said  to  this  deponent  that  he 
did  not  intend  to  pay  one  cent  for 
the  notes  so  given  by  him  to  this  de- 
ponent, for  the  furniture  sold  as  afore- 
said; and  deponent  verily  believes  that 
said  defendant's  intention,  in  removing 
and  disposing  of  his  property  as  afore- 
said, is  to  defraud  his  creditors.  2  Abb. 
Forms  318. 

G.  Afidavit  With  Allegation  of 
Threat  To  Assign  To  Hinder 
Creditors. 

This  deponent  says  that,  as  he  verily 
believes,  the  said  defendant  is  about 
to  dispose  of  his  property,  with  intent 
to  defraud  his  creditors.  Deponent 
further  says  that  he  has,  within  the 
past  three  or  four  weeks,  several  times 
applied  to  the  defendant  to  pay  or  se- 
cure  said  debt;   and   the  defendant,   on 

the daj'    of ,     last, 

promised  the  plaintiffs  that  he  would 
take  an  account  of  his  stock,  and  show 
them  a  statement  of  his  affairs,  and 
give  them  security  on  his  stock  the 
next    day.      He    did   not    call    the    next 

day;    and    deponent,    on    the 

day  of  ,  wont  to  said  defend- 
ant, and  he  told  deponent  he  was  not 
going  to  take  an  account  of  stock  or 
give  any  security;  deponent  then  told 
him  the  plaintiffs  would  sue  him,  and 
he  replied  tliat  if  they  did,  he  would 
make    an    assignment,    and    thoy    could 


not  get  anything,  and  he  would  do 
business  uiuler  somebody  else's  name. 
2  Abb.  Forms  319. 

H.     Alfidarit  for  Attachment,  Conceal- 
ment to  Avoid  Process. 

Tho  State  of  Texas,  County  of  Tra- 
vis. McKoan,  Filers  &  Co.  (No.  1,ir)3) 
r.  J.  A.  Forbes,  Theodore  Loose,  and 
G.  W.  Barnett.  Before  the  undersigned 
authority  on  this  day  came  and  per- 
sonally appeared  A.  T.  McKean,  who, 
being  by  me  duly  sworn,  deposes  and 
says  that  he  is  a  member  of  the  firm 
of  McKean,  Filers  &  Co.,  plaintiffs  in 
the  above  entitled  and  numbered  cause, 
and  that  said  firm  is  composed  of  affi- 
ant an'd  A.  J.  Filers;  that  the  defend- 
ants in  said  above  entitled  and  num- 
bered cause,  J.  A.  Forbes,  Theodore 
Loose,  and  G.  W.  Barnett,  are  .iustly 
indebted  to  plaintiffs,  the  said  McKean, 
Filers  &  Company,  in  the  sum  of  six 
hundred  and  thirty-five  and  31/100  dol- 
lars ($G35. 31/100)  for  goods,  wares, 
and  merchandise  sold  and  delivered  to 
them  by  plaintiffs  at  the  special  in- 
stance and  request  of  defendants  while 
said  defendants  were  merchants  doing 
business  under  the  firm  name  and  style 
of  J.  A.  Forbes  &  Co.;  that  said  de- 
fendants, J.  A.  Forbes,  Theodore  Loose, 
and  G.  W.  Barnett,  secrete  themselves 
so  that  the  ordinary  process  of  the 
law  cannot  be  served  upon  them;  that 
the  attachment  now  applied  for  is  not 
sued  out  for  the  purpose  of  injuring 
or  harassing  the  defendants,  or  either 
of  them;  and  that  plaintiffs  will  prob- 
ably lose  their  debt  unless  such  at- 
tachment is  issued.  (Signed)  A.  T.  Mc- 
Kean. Sworn  to  and  subscribed  before 
me  this  20th  day  of  September,  A.  D. 
1893.  (Signed)  A.  W.  Wilkerson,  No- 
tary Public,  Travis  Count^^,  Texas. 
Filers  r.  Forbes  (Tex.  Civ. 'App.),  32 
S.  W.  709. 

II,     Statements  of  Cause  of  Action  in 
Affidavits. 

A.     For  Money  Lent,  Paid,  Had,  and 
Eeceived,  Etc. 

1.  Statement,  Money  Lent. 

For  money  lent  by  said  plaintiff  to 
the  said  defendant,  at  his  request.  2 
Abb.  Forms  2G3. 

2.  Statement,  Money  Paid. 

For  money  paid  by  said  plaintiff  for 
the  use  of  the  said  defendant,  at  his 
request.      2   Abb.   Forms   263. 

3.  Statement,  Money  Eeceived. 
For  money  received  by   the   said   de- 
fondant    for   the    use    of   said   plaintiff. 
2  Abb.  Forms  263. 
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4.  Statement,  Interest. 

For  interest  upon,  and  for  the  for- 
bearance at  interest  to  the  said  de- 
fendant by  said  plaintiff,  at  the  said 
defendant's  request,  for  divers  spaces 
of  time,  of  moneys  due  and  owing  to 
said  plaintiff  from  the  said  defendant; 
and  which  interest  the  said  defendant 
contracted  and  agreed  with  said  plain- 
tiff to  pay  said  plaintiff.  2  Abb.  Forms 
263. 

5.  Statement,  Account   Stated. 
For  money  found  to  be  due  from  the 

said  defendant  to  said  plaintiff  on  an 
account  stated  between  them.  2  Abb. 
Forms  263. 

B.     Eespecting  Eeal  Property. 

1.  Statement,    for    Price    of    Land. 
For  a   dwelling  house    (or  land)    and 

premises,  with  the  appurtenances,  sold 
and  conveyed  by  said  plaintiff  to  the 
said   defendant.      2   Abb.   Forms   263. 

2.  Statement,  for  Leasehold  Prem- 

ises Assigned. 
For  a  dwelling  house  (or  land)  and 
premises,  with  the  appurtenances,  sold 
and  assigned  by  said  plaintiff  to  the 
said  defendant  for  the  remainder  of  a 
term  of  years  unexpired.  2  Abb.  Forms 
263. 

3.  Statement,  for  Use  and  Occupa- 

tion  of   a   House,   farm,    or 
Land,   etc..  Not   Reserved  by 
Deed. 
For  the  said  defendant's  use,  by  per- 
mission of  said  plaintiff,  of  a  dwelling 
house   (or  farm,  or  land)   and  premises, 
with   the   appurtenances,   of  said  plain- 
tiff.    2  Abb.  Forms  263. 

4.  Statement,   for   Bent   of    Unfur- 

nished Apartments. 
For  the  said  defendant's  use,  by  per- 
mission  of  said   plaintiff,  of  rooms  and 
apartments    of    said    plaintiff.      2    Abb. 
Forms  263 

o.  Statement,  for  Kent  of  Fur- 
nished Apartments. 
For  the  said  defendant's  use,  by  per- 
mission of  said  plaintiff,  of  rooms  and 
apartments  of  said  plaintiff,  togetlier 
witli  fnrnitunc,  jincn,  chattels,  and 
otlier  necessaries  of  said  plaintiff  there- 
in.    2  Abb.  Forms  264. 

6.  Statement,  for  Use  of  Furnished 

Rooms,  etc.,  Firing,  Etc. 
For  the  said  dcfen<lant's  use,  by  per- 
mission of  said  plaintiff,  of  rooms, 
apartments,  and  furniture  of  said  i)lain- 
tiff;  and  for  meat,  drink,  firing,  can- 
dles, attendance,  chattels,  and  other 
necessaries    provided    by    said    plaintiff 


for  the  said  defendant,  at  his  request. 
2  Abb.  Forms  264. 

7.  Statement,   for   Use   of  Pasture 

Land  and  Eatage  of  Grass. 
For  the  said  defendant 's  use  of  pas- 
ture land  of  said  plaintiff,  and  the  eat- 
age of  grass  and  herbage  thereon  grow- 
ing, let  by  said  plaintiff  to  the  said 
defendant,  at  his  request,  and  by  him 
had  and  used  for  depasturing  (horses, 
cattle  and  sheep).     2  Abb.  Forms  264. 

8.  Statement,    for   Crops    Sold. 
For   a  crop   of   grass    (or   turnips,   or 

potatoes,  as  the  case  may  be)  sold  by 
said  plaintiff  to  the  said  defendant, 
and  by  the  said  defendant  had  and 
taken  to  his  own  use.  2  Abb.  Forms 
264. 

9.  Statement,     for     Wharfage   and 

Warehouse  Room. 
For  the  stowage  and  warehouse  room 
of  goods  and  chattels  deposited,  stowed 
and  kept  by  said  plaintiff  in  and  upon 
a  wharf,  warehouse  and  premises  of 
said  plaintiff,  for  the  said  defendant, 
at   his  request.     2  Abb.  Forms   264. 

C.     Goods  Sold  or  Let  to  Eire. 

1.  Statement,  for  Goods,  etc..  Sold 

and  Delivered. 
For   goods    (or    horses,    or    cattle,    or 
sheep,  etc.,  according  to  the  fact)   sold 
and   delivered   by   said   plaintiff   to   the 
said   defendant.     2   Abb.   Forms   265. 

2.  Statement,   for   Fixtures. 

For  fixtures  and  effects  bargained 
and  sold  by  said  plaintiff  to  the  said 
defendant.  '  2  Abb.  Forms  265. 

3.  Statement,      Stocks      Sold     and 

Transferred. 

For dollars    United    States 

six  per  cent,  registered  bonds  of  1S81 
(according  to  the  fact),  sold  and  trans- 
ferred by  said  plaintiff  to  the  said 
defendant.     2  Abb,  Forms  265. 

4.  Statement,     for     Good-Will     of 

Business. 
For    the    good-will    of    a   business   of 
said    plaintiff,    sold    and    given    up    by 
said  phiintiff  to  the  said  defendant.     2 
Abb.  Forms  265. 

5.  Statement,    for    Money    on    Ex- 

change of  TTorscs. 
For  money  whicli  tiie  said  defendant 
agreed  to  pay  to  said  plaintiff,  together 
witii  a  horse  of  the  said  defendant,  in 
exchange  for  a  horse  of  said  ])laintiff, 
delivered  by  said  plaintiff  to  the  said 
defendant  at  his  request.  2  Abb.  Forma 
265. 
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G.     Statement,  for  Board  oiul  I.odg- 

in  I). 

For    nipat.    drink,    wasliiiiK,    lodjjing, 

ami  other  nccossnrios,  providod  by  said 

plaintiff  for  tlio  said  dofiMulant,  and  at 

his  request.     -  Abb.  Forms  20.). 

7.  Statement,  for  Board  and  Lodg- 

in;)  for  Third  Persons. 
For  moat,  drink,  washinjr,  lodging, 
and  other  necessaries,  provided  by  said 
plaintiff  for  divers  persons,  and  for  the 
said  defendant,  at  his  request.  2  Abb. 
Forms  2G5. 

8.  Statement,  far  Board  and  Edu- 

eat  ion. 
For  board,  maintenance,  and  educa- 
tion of  a  child  (or  children),  and  for 
clothes  and  other  necessaries  for  the 
same,  provided  bv  said  plaintiff  for  the 
said  defendant,  at  his  request.  2  Abb. 
Forms  265. 

9.  Statement,      for      Eorse-Keep, 

Stabling,  Ete. 
For  horse-keep,  stabling,  care,  and 
attendance,  provided  and  bestowed  by 
said  plaintiff  in  feeding  and  keeping 
of  horses,  for  the  said  defendant,  at 
his  request.     2  Abb.  Forms  265. 

10.  Statement,  for  the  Carriage  of 

Goods  by  Land. 
For  the   carriage   and   conveyance   of 
goods  and  chattels  by  said  plaintiff  for 
the   said  defendant,   at   his  request.     2 
Abb.  Forms  266. 

11.  Statement,  for  Passage  Money. 
For  the   passage   of  the   said   defend- 
ant and  other  persons,  in  and  on  board 
of  a  ship  or  vessel  of  said  plaintiff  (or 
whereof   said   plaintiff  was   master   and 

commander),  from  to , 

at  the  said  defendant's  request.   2  Abb. 
Forms  266. 

12.  Statement,   for   Freight,   Prim- 

age, or  Average. 
For  freight,  primage  and  average, 
payable  by  the  said  defendant  to  said 
plaintiff  for  the  conveyance  by  said 
plaintiff  of  goods  in  a  ship,  for  the 
said  defendant,  at  his  request.  2  Abb. 
Forms  266. 

13.  Statement,   for    Lighterage    of 

Goods. 
For  lighterage  of  goods  conveyed  by 
said  plaintiff  in  lighters  and  other  ves- 
sels, and  shipped  and  landed  out  of  the 
same,  for  the  said  defendant,  at  his 
request.     2  Abb.  Forms  266. 

14.  Statement,  for  Demurrage. 
For  the  demurrage  of  a  ship  of  sai(f 

plaintiff,  kept  on  demurrage  by  the  said 
defendant.     2  Abb.  Forms  266. 


D.     Serviees,    With    Money     Paid     or 
Materials    Furnished. 

1.  StatcnKnt,    for    Horlc    and    Ma- 

tenuis. 
For  work  done,  and  materials  for  the 
same    provided    by    said    j)laintiff    for 
the   said   defendant,   at    his   request.     2 
Abb.   Forms    266. 

2.  Statement,    for    IVorJc    and    Ma- 

terials, and  for  Journeys. 
For  work  done,  and  materials  for  the 
same,  and  for  journeys  made  in 
and  about  that  work,  by  said  plain- 
tiff for  the  said  defendant,  at  his  re- 
quest.    2  Abb.  Forms  266. 

3.  Statement,      for      WorTc       With 

Horses,  Carts,  Ete. 
For  work  done  by  said  plaintiff  and 
his  servants,  and  with  said  plaintiff's 
horses,  carts,  and  wagons,  for  the  said 
defendant,  at  his  request.  2  Abb. 
Forms  266. 

4.  Statement,    as    a    Domestic    or 

Other  Servant. 
For  wages  payable  from  the  said  de- 
fendant to  said  plaintiff  for  his  serv- 
ices done  for  the  said  defendant,  as 
the  hired  servant  of  the  said  defend- 
ant, and  on  his  retainer.  2  Abb.  Forms 
266. 

5.  Statement,  as  a  Cleric. 

For  salary  due  and  payable  from  the 
said  defendant  to  said  plaintiff  for  his 
services  done  for  the  said  defendant 
as  his  clerk,  and  on  his  retainer.  2 
Abb.  Forms  267. 

6.  Statement,  as  an  Agent  Gener^ 

ally. 
For  work  done  by  said  plaintiff  as 
the  agent  of,  and  for  the  said  defend- 
ant, and  on  his  retainer,  and  for  com- 
mission and  reward  due,  and  of  right 
payable  from  him  to  said  plaintiff  in 
respect  thereof.     2  Abb.  Forms  267. 

7.  Statement,    as     a     Factor    and 

Agent. 
For  work  done  by  said  plaintiff  as 
the  factor  and  agent  of  the  said  de- 
fendant, in  and  about  the  selling  and 
disposing  of  goods  and  chattels,  and  in 
and  about  other  business  of  the  said 
defendant,  and  for  him.  and  at  his  re- 
quest.    2  Abb.  Forms  267. 

8.  Statement,      as      an      Insurance 

Broker. 
For  work  done  by  said  plaintiff  as 
an  insurance  broker,  in  and  about  the 
writing,  drawing,  and  making  out  ot 
divers  policies  of  insurance  of  divers 
ships  and  vessels,  goods,  wares,  and 
merchandises;    and    in    and    about    the 
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causing  and  procuring  of  divers  persona 
to  insure  divers  sums  of  money  on  the 
Baid  ships  and  vessels,  goods,  wares, 
and  merchandises  for  the  aid  defend- 
ants, at  their  request.  2  Abb.  Forma 
267. 

9.  Statement,  for  Premiums  of  In- 

surance. 
For  premiums  payable  by  the  said 
defendant  to  said  plaintiffs  for  insuring 
ships  and  vessels  (or  goods,  or  moneys 
upon  ships  and  vessels,  or  freight  upon 
goods)  by  said  plaintiffs  for  the  said 
defendant,  at  his  request.  2  Abb. 
Forms  267. 

10.  Statement,  as  a  Seaman. 

For  wages  payable  from  the  said  de 
fendant  to  said  plaintiff,  for  his  serv- 
ices done  by  said  plaintiff  as  a  mar 
iner    on    board    of    a    ship     called     the 

,   for   the   said    defendant,   and 

on  his  retainer.     2  Abb.  Forms  267. 

11.  Statement,  as  a  Master  of  Ves- 

sel. 
For    said    plaintiff's    wages,    for    his 
services  done  by  said  plaintiff  as  mas 
ter  and  commander  of  a  ship  called  th« 

,   for   the   said    defendant,   and 

on   his   retainer.     2  Abb.   Forms   267. 

12.  Statement,  as  an  Attorney  and 

Solicitor. 
For  work  done  as  an  attorney  (and 
counsel),  and  materials  for  the  same 
provided,  by  said  plaintiff  for  the  said 
defendant  upon  his  retainer,  and  for 
fees  due  and  payable  to  said  plaintiil 
in  respect  thereof,  and  for  money  paid 
by  said  plaintiff  for  the  use  of  the 
said  defendant,  at  his  request.  2  Abb. 
Forms  267. 

13.  Statement  as  a  Surveyor. 

For  work  done  by  said  plaintiff  as  a 
surveyor  for  the  said  defendant,  and  at 
his  request,  and  for  journeys  and  at- 
tendances made  and  performed  by  said 
I)laintiff  in  and  about  tho  business  of 
the  said  defendant,  and  at  his  request, 
and  for  materials  therein  provided  by 
said  plaintiff  for  the  said  defendant, 
at  his  request.     2  Abb.  Forms  268. 

14.  Statement,    as    an     Auctioneer 

and  Appraiser. 
For  work  done  by  said  plaintiff  as 
an  auctioneer  and  appraiser  for  the 
said  defendant,  at  his  request,  and  f«r 
journeys  performed  by  said  plaintilt 
for  the  said  defendant,  at  his  request; 
and  for  material  provided  therein  by 
Baid  i)Iaintiff  for  the  said  defendant, 
at  his  request.     2  Abb.  Forms  268. 


15.  Statement,  as  a  Physician  and 

Surgeon. 
For  work  and  attendance  done  by 
said  plaintiff  as  a  physician  and  sur- 
geon, in  and  about  the  healing  and 
curing  of  the  said  defendant  (and  oth 
ers)  of  diseases,  disorders,  and  mala 
dies,  at  the  request  of  the  said  defend 
ant;  and  also  for  medicines,  chattels 
and  other  things  administered,  applied, 
and  delivered,  found  and  provided  by 
said  plaintiff,  to  and  for  the  said  de 
fendant  (and  others),  at  his  like  re 
quest.     2  Abb.  Forms  268. 

16.  Statement,    as    an    Undertaker 

of  Funerals. 
For   work    done    by    said   plaintiff   as 
an  undertaker  of  funerals,  in  and  about 

the  funeral  of   one ,   deceased, 

for  and  at  the  request  of  the  said  de- 
fendant, and  for  hearses,  coaches, 
horses,  materials,  chattels,  and  other 
necessary  things  by  said  plaintiff  used 
and  applied  in  and  about  the  furnish- 
ing and  conducting  of  the  said  funeral 
for  the  said  defendant,  at  his  request. 
2  Abb.  Forms  269. 

E.     On  Promissory  Notes. 

1.  Statement,  Payee  Against  Maker. 
In dollars,  principal   money 

(and    interest),    due    on    a    promissory 

note  for dollars,  made  by  said 

Y.  Z.  (defendant),  payable  to  said 
plaintiff  at   a   day   now  past    (or   dated 

on   the day  of  ,   and 

payable  to  said  plaintiff days 

after  said  date,  which  period  has  now 
past  (or  payable  to  said  plaintiff  on 
demand).     2  Abb.  Forms  269. 

2.  Statement,       Second       Indorsee 

Against  Maker. 

In    dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  promissory  note, 
made  by  the  said  Y.  Z.  for  the  pay- 
ment  of  dollars   to   the   order 

of  W.  X.,  at  a  day  now  past,  and  b^ 
tire  said  W.  X.  indorsed  to  M.  N.,  and 
by  the  said  M.  N.  indorsed  to  said 
plaintiff.     2  Abb.  Forms  269. 

3.  Statement,     First     Indorsee 

Against  Payee. 

In dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  promissory  note, 
made    by    VV.    X.    for    the    payment    of 

dollars    to    the    order    of    the 

said  Y.  Z.  at  a  day  now  past,  and 
by  the  said  Y.  Z.  in  lorsed  to  said 
]ilaintiff,  and  which  said  note  has  been 
refused  payment  by  the  said  W.  X.,  of 
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whioh  thio  notice  was  given  to  sai^l 
V.   Z.      ::    Abb.   P'orms  2till. 

4.     StiiUmint,  Indorsee  A;ioinst  In- 
(lurKtr. 

In dollars     for     prlucipal 

money  (ami  interest),  due  to  said  plain- 
tirt"  as  indorsee  of  a  promissory  note 
made    by    W.    X.    for    the    payment    of 

dollars,  to  the  order  of  M.  K., 

at  a  day  now  past,  and  by  the  said 
M.  N.  indorsed  to  the  said  Y.  Z.,  who 
indorsed  the  same  to  said  plaintill',  and 
whieh  said  note  has  been  refused  pay- 
ment by  the  said  W.  X.,  of  which  due 
notice  was  given  to  said  Y.  Z.  2  Abb. 
Forms  2(39. 

F.     On  Bills  of  Exchange. 

1.  Statement,   Drawer  Against  Ac- 

ceptor. 

In    dollars     for     principal 

money  (and  interest),  due  on  a  bill 
of  exchange  drawn  by  said  plaintili 
upon,   and   accepted  by,  the   said  Y.   Z. 

for  the  payment  of dollars  to 

said  plaintiff  at  a  day  now  past.  2 
Abb.  Forms  270. 

2.  Statement,    Payee    Against    Ac- 

ceptor. 

In dollars     for,     principal 

money  (and  interest),  due  on  a  bill  of 
exchange  drawn  by  one  M.  N.  (drawer) 
upon,  and   accepted  by,  the   said   Y.   Z. 

for  the  payment  of dollars  to 

said  plaintiff  at  a  day  now  past.  2 
Abb.  Forms  270. 

3.  Statement,  Indorsee  Against  Ac- 

ceptor. 

In    dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  bill  of  exchange 
drawn  by  M.  N.  (drawer)  upon,  and 
accepted    by<    the    said    Y.    Z.    for    the 

payment    of    dollars,    to    the 

order  of  the  said  M.  N.  (drawer),  at 
a  day  now  past,  and  by  him  indorsed 
to  said  plaintiff.     2  Abb.  Forms  270. 

4.  Statement,    Bearer   Against   Ac- 

ceptor. 

In dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  the  bearer  of  a  bill  of  exchange 
drawn  by  M.  N.  (drawer)  upon,  and 
accepted    by,    the    said    Y.    Z.    for    the 

payment  of dollars  to  the  said 

M.  X.  (drawer),  or  bearer,  at  a  day 
now  past,  and  by  him  transferred  and 
delivered  to  said  plaintiff.  2  Abb. 
Forms  270. 

5.  Statement,  Payee  Against  Draw- 

er, on  N on- Acceptance. 
In dollars     for     principal 


money  (and  interest),  due  on  a  bill 
of  e-xchange  drawn  by  the  said  Y.  Z. 
upon  M.   N.   (drawee)   for  the  payment 

of    dollars    to    said    plaintill'; 

and  which  said  bill  has  been  refused 
acceptance  by  the  said  M.  N.,  and  due 
notice  thereof  given  to  said  Y.  Z.  2 
Abb.   Forms  270. 

6.  Stutcincitt,  Payee  Against  Draw- 

er, on  Non-Payment. 

In     dollars     for     principal 

money  (and  interest),  due  on  a  bill 
of  exchange  drawn  by  the  said  Y.  Z. 
upon  M.  N.   (drawee)   for  the  ])aymcnt 

of dollars  to  said  plaintiff  at 

a  day  now  past;  and  which  said  bill 
has  been  refused  payment  by  the  said 
M.  N.,  and  due  notice  thereof  given  to 
said  Y.  Z.     2  Abb.  Forms  270. 

7.  Statement,      Indorsee      Against 

Draiver,    on    N  on- Acceptance. 

In dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  bill  of  exchange 
drawn    by    the    said    Y.    Z.    on    M.    N. 

(drawee)   for  the  payment  of ■ 

dollars  to  the  order  of  the  said  Y.  Z., 
and  by  him  indorsed  (to  W.  X.,  who 
indorsed  the  same)  tO'  said  plaintiff; 
and  which  said  bill  has  been  refused 
acceptance,  and  due  notice  thereof 
given  to  said  Y.  Z.      2  Abb.  Forms  271. 

8.  Statement,      Indorsee      Against 

Draiver,  on   Non-Payment. 

In     dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  indorsee  of  a  bill  of  exchange 
drawn    by    the    said    Y.    Z.    on    W.    X. 

(drawee)   for  the  payment  of  • 

dollars  to  the  order  of  the  said  Y.  Z. 
at  a  day  now  past,  and  by  the  said 
Y.  Z.  indorsed  (to  M.  N.,  who  indorsed 
the  same)  to  said  plaintiff;  and  which 
said  bill  has  been  refused  jiaymont,  and 
due  notice  thereof  given  to  said  Y.  Z. 
2  Abb.  Forms  271. 

G.     On  Checl-s. 

1.  Statement,  Payee  Against  Maker. 
In dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
tiff as  the  payee  of  a  check  drawn  by 

the   said   Y.   Z.   on    the bank 

for  the  payment  of dollars  to 

said  plaintiff,  or  bearer,  on  demand; 
and  which  said  check  has  been  refused 
payment  by  the  said  bank.  2  Abb. 
Forms   271. 

2.  Statement,        Bearer        Against 

Maker. 

In dollars     for     principal 

money  (and  interest),  due  to  said  plain- 
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tiff    as    the    hearer    of    a    bank 
drawn  by  the  said  Y.  Z.  on  the 


cheek 


bank  for  the  payment  of dol- 
lars to  M.  N.,  or  bearer,  on  demand, 
and  by  the  said  M.  N.  transferred  and 
delivered  to  said  plaintiff;  and  which 
said  check  has  been  refused  payment 
by  the   said  bank.     2  Abb.  Forms  272. 

H.     Statement  on  an  Award. 

Upon    and    by    virtue    of    an    award 

made   by  M.    N.    on   the day 

of ,   18 — ,   upon  and   by  virtue 

of  a  submission  made  by  said  plaintiff 

and  the  said  Y.  Z.  on  the  day 

of  ,  18 — ,  to  the  award  of  the 

said  M.  N.  of  and  concerning  certain 
(or  all)  matters  in  difference  then  de- 
pending between  said  plaintiff  and  the 
said  Y.  Z.,  and  upon  and  by  virtue  of 
which  said  reference  the  said  M.  N. 
by  the  said  award  awarded  that  the 
said    Y.    Z.    should    pay    said    plaintiff 

dollars  on  the  day  of 

,   18—.     2  Abb.  Forms  272. 

I.     On  Deeds. 

1.  Statement  on  a  Deed  Generally. 
Upon  and  by  virtue  of  an  indenture 

(or    deed,    or    articles    of    agreement), 

dated    the day    of   , 

18 — ,  whereby  the  said  Y.  Z.  coven- 
anted to  pay  to  said  plaintiff  the  (said) 

sum  of dollars  on  the 

day  of ,  18—.     2  Abb.  Forms 

273. 

2.  Statement,  for  Bent  on  a  Lease. 
For  the  arrears  of  a  yearlj'  rent   of 

dollars,   payable   quarterly   by 

the  said  Y.  Z.  to  said  plaintiff,  upon 
and  by  virtue  of  an  indenture  of  lease, 

dated  on  the  day  of , 

18  —  ,    and    reserved    thereby,     and     of 

which   said   rent  quarters  are 

in  arrear.     2  Abb.  Forms  274. 

3.  Statement,  for  Mortgage  Money 

and  Interest. 

For  principal  and  interest  due  and 
owing  from  the  said  Y.  Z.  to  said  plain- 
tiff, upon  and  by  virtue  of  an  inden- 
ture    of     mortgage,     dated , 

whereby  the  said  Y.  Z.  covenanted  with 
said     plaintiff     to     pay     the     sum     of 

dollars,   and   interest,   to   said 

plaintiff     on      the     day      of 

,    18—.      2   Abb.   Forms    274. 

J.     On   Bonds. 

1.     Stafcmrnl    on    a    Bond     by    tho 
Obligee. 

For  principal    and    interest   due   on   a 

bond,     dated     the —     day     of 

.   18 — ,  and   made  by  the  said 

Y.  Z.  to  said  plaintiff,  in  the  penal  sum 


dollars,  conditioned  for  the 
dollars,  with  law- 


of  

payment  of 

ful  interest  for  the  same  at  a  day  now 

past.     2  Abb.  Forms  274. 

2.     Statement     on     an     Arbitration 
Bond. 
Upon  and  by  virtue  of  a  bond,  dated 

the    'day    of ,    18— 

and    made    by   the    said    Y.    Z.    to    said 

plaintiff,  in  the  penal  sum  of ■ 

dollars,  conditioned  for  the  perform- 
ance of  an  award  to  be  made,  as  in 
the  condition  of  the  said  bond  is  men- 
tioned; and  by  which  said  award,  since 
made  in  pursuance  of  the  said  condi- 
tion,   dated    on    the day    of 

,    IS — ,    the    said    Y.     Z.     was 

awarded    to    pay    to    said    plaintiff    the 

said    sum    of dollars    upon    a 

day  now   past.      2   Abb.   Forms   275. 

K.     On  Jtidgments. 

1.  Statement    on    Judgm.ent    of     a 

Superior  Court. 
Upon   and   by   virtue    of   a   judgment 

of    the    eourt     of , 

whereby  said  plaiatiff,  on  the  • 

day      of ,      18 — ,      recovered 

against    the    said    Y.    Z.     the     sum     of 

dollars,  exclusive  of,  and  over 

and  above  plaintiff's  costs  of  suit  in 
that  behalf.     2   Abb.  Forms  275. 

2.  Statement    on    a    Judgment    by 

Executor. 
Upon    and   by   virtue   of   a   judgment 
of  the court   of  ,   re- 
covered     on      the     day      of 

,  IS—,  by  the  said   (decedent) 

in  his  lifetime  against  the  said  Y.  Z., 
exclusive  of  and  over  and  above  the 
said  (decedent's)  costs  of  suit  in  that 
behalf,  which  said  judgment  is  still  in 
force  and  unsatisfied,  as  plaintiff  verily 
believes.     2  Abb.  Forms  276. 

L.  Statement,  for  Money  IV on  at 
Play. 

For  so  much  money  lost  by  said 
plaintiff  to  the  said  Y.  Z.,  within  three 
months  now  last  past,  by  playing  with 
the    said   Y.    Z.,    at    an    unlawful    game 

called .     Said  plaintiff  lost  not 

less   than   the   sum   of  dollars 

at    each    of    the    times    or    sittings,     at 

which  the  said  sum  of dollars 

was  so  lost  by  said  plaintiff  to  him  the 
said  Y.  Z.,  at  the  said  game  as  afore- 
said; and  that  the  said  sum  of • 

dfdlars  so  lost  by  said  plaintiff  as  afore- 
said, has  been  jiaid  and  delivered  by 
said  plaintiff  to  the  said  Y.  Z.  2  Abb. 
Forms  276. 
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III.     Security  on  Attachment. 

A.      l-'iiili  rtiiknitj    on    Athirhmnit. 

Wliorras  tlie  abovo  ikuiumI  i>laintifT 
has  applied  (or  is  about  to  apl)ly)  for 
a  warrant  of  attacliinont  in  this  action, 
apaiiist  tlio  property  of  tlio  abovo 
named  defendant  Y.  Z.,  in  one  of  the 
cases  provided  by  law: 

Now,    therefore,    we,    A.    B.,    o£   the 

villape  of ,  county  of  

(or    of    No. street, 

in    the    city    of ,     county     of 

),  merchant,  and  C.  D.,  of  the 

villajje  of ,  county  of , 

physician,  and  E.  F.,  of  the  village  of 
,  county  of ,  mer- 
chant, undertake,  pursuant  to  the  stat- 
ute, that  if  the  above  defendant  re- 
cover judgment,  or  the  attachment  be 
set  aside  by  the  order  of  the  court, 
the  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  said  defendant 
and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  ex- 
ceeding the  sum  of  (at  least  two  hun- 
dred and  fifty)   dollars. 

(Signatures.) 

In  the  presence  of  (witness). 

2  Abb.  Forms  319. 
Vndrrtnking  for  Rclrase  of  Attachment. 

"Whereas,  the  above  named  plaintiff 
has  commenced  an  action  in  the  afore- 
said court  against  the  above  named 
defendant  for  the  recovery  of  six 
thousand  four  hundred  dollars,  and 
whereas  an  attachment  was  duly  is- 
sued and  served,  as  will  more  fully  ap- 
pear by  the  sheriff's  return  on  the  pro- 
cess in  said  case. 

"Now,  therefore,  we  the  undersigned 
residents  of  the  city  and  county  of  San 
Francisco,  in  consideration  of  the  prem- 
ises, and  in  consideration  of  the  re- 
lease from  attachment  of  the  property 
attached  as  above  mentioned,  do  here- 
by jointly  and  severally  undertake  in 
the  sum  of  twelve  thousand  and  eight 
hundred  dollars,  and  promise  to  the  ef- 
fect that  if  the  plaintiff  shall  recover 
judgment  in  such  action,  we  will  pay 
to  the  plaintiff,  upon  demand,  the 
amount  of  said  judgment,  together  with 
the  costs,  not  exceeding  in  all  the  said 
sum  of  twelve  thousand  eight  hundred 
dollars. 

Dated  at  San  Francisco  this  eighth 
day  of  December,  1857. 

(Signed)   Wm.  A.  Dana, 

Ira  P.   Rankin." 

McMillan  r.  Dana,  18  Cal.  339,  346. 

B.     Bond  on   Attnrhment   (a). 

Know  all  men  by  these  presents,  that 


B.,     of 
,   and    I. 


N.,    of 


I.     «., 


of 
are 


held    and    firmly    bound    unto 

in  tlie  sum  of  two  hundred  and  fift^^ 
dollars,  to  bo  paid  to  the  said  (name 
as  before), successors  or  as- 
signs; for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents.     Sealed  with  our  seals.     Dated 

the  day   of  ,   in   the 

year,   etc. 

Whereas  a  suit  has  been  commenced 

by  the  said  A.  B.,  in  the court  of 

of  the  state  of  (and  an 


attachment  issued  against  the  property 
of,  or)   by  attachment  against  the  said 

.      Now    the    condition    of   this 

obligation  is  such  that  (if  the  defend- 
ant recover  judgment  or  the  attach- 
ment be  set  aside  by  order  of  the 
court),  if  the  said  A.  B.  shall  pay 
on  demand  all  costs  that  may  be  award- 
ed   against    him    in   the    said   suit    (and 

all    damage    which    said    may 

sustain  by  reason  of  the  attachment), 
then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

Sealed,  etc. 

(Signatures  and  seals.) 

Approved      this      day      of 

,  18-. 

J.  W.  E.,  circuit  judge. 

Burr.  App.  510,  §1027. 

A'oic. — The    matter    in    the    condition 
in   parentheses  was  not  in  original. 
Bond  on  Attachment   (ft). 

"Georgia.  Fulton  county. 

"We,  the  Continental  National  Bank, 

of   New  York,   principal,   and  

security,  acknowledge  ourselves  bound 
unto  L.  B.  Folsom  in  the  sum  of  fif- 
teen hundred  dollars,  subject  to  the 
following  conditions; 

"That  the  said  Continental  National 
Bank,  of  New  York,  principal,  is  seek- 
ing an  attachment  against  the  said  L. 
B.  Folsom,  which  is  now  about  to  be 
sued  out,  returnable  to  the  June  term, 
18S1,  city  court  of  the  city  of  Atlanta, 
district   and   county  aforesaid. 

"Now  if  the  said  bank,  principal, 
shall  pay  all  damages  that  the  said 
L.  B.  Folsom  may  sustain,  and  also 
all  costs  that  may  be  incurred  by  him 
in  consequence  of  suing  out  such  at- 
tachment, in  the  event  that  the  said 
plaintiff  shall  fail  to  recover  in  said 
case,  then   this  bond  to  be  void. 

"Executed    in    presence    of     0.     1>. 


Woodson,  notary  public,  Fulton  county, 
See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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Georgia,    this    15th    day    of    December, 

1879. 

Continental  Xational  Bank  (L.  S.)  of 
New  York,  by  G.  A.  Howell,  its  at- 
torncy-at-law.     Campbell  Wallace   (L. 

S.)" 

Continental  Xat.  Bank  v.  Folsom,  78 
Ga.    449. 
Bond   on   Attachment    (c). 

"The  State  of  Texas,  County  of 
Travis.  Xo.  1,153.  We,  the  under- 
signed, McKean,  Eilers  &  Co.,  as  prin- 
cipal, and  A.  P.  Woodridge  and  M.  C. 
Miller  as  sureties,  acknowledge  our- 
selves bound  to  pay  to  J.  A.  Forbes, 
Theodore  Loose,  and  G.  W.  Barnett  the 
sum  of  thirteen  hundred  dollars,  condi- 
tioned that  the  above  bound  McKean, 
Eilers  and  Company,  plaintiffs  in  at- 
tachment against  the  said  J.  A.  Forbes, 
Theodore  Loose,  and  G.  W.  Barnett,  de- 
fendants, will  prosecute  their  said  suits 
to  effect,  and  that  they  will  pay  all  such 
damages  and  costs  as  shall  be  adjudged 
against  them  for  wrongfully  suing  out 
such  attachment.  Witness  our  hands 
this  20th  dav  of  September,  A.  D. 
1893.  (Signed)  McKean,  Eilers  &  Co. 
A.  P.  Wooldridge.  M.  C.  Miller." 
Eilers  v.  Forbes  (Tex.  Civ.  App.),  32 
S.  W.  709. 
IV.    Warrant,  Writ  or  Order. 

A.      IV  arrant. 
The   people  of  the   state   of  New  York, 

to    the    sheriff     of     the     county     of 


Whereas  an  application  has  been 
made  to  the  undersigned  by  A.  B., 
plaintiff,  for  a  warrant  of  attachment 
against  the  property  of  Y.  Z.,  defend- 
ant in  this  action,  in  one  of  the  cases 
provided  by  law;  and  it  appearing  by 
aflidavit  that  a  cause  of  action  exists 
against   the  said  Y.   Z.   for   the   sum   of 

dollars     (with    interest    from 

the day    of ,     18 — , 

stating  the  demand  in  conformity  with 
the  complaint),  and  that  the  said  Y.  Z. 
is  a  non-resident  (or  other  clause  of 
the  statute  relied  on),  and  the  appli- 
cant having  given  the  undertaking  re- 
quired by  law: 

Now,  you  are  hereby  required  forth- 
with to  attach  and  safely  keep  all  the 
property  of  the  said  Y.  Z.  within  your 
county,  or  so  much  thereof  as  may  be 
sufticient  to  satisfy  the  said  demand, 
together    with    all    costs    and    expenses. 

(Date.) 

(Judge's  signature.) 

(Signature  of  plaintiff's  attorney.) 

2  Abb.   Forms  320. 


Note. — That  the  warrant  must  be 
subscribed  by  the  judge  and  plaintiff's 
attorneys  and  briefly  recite  the  grounds 
of  attachment  is  mandatory  under  somie 
statutes,  the  omission  of  which  is  fatal 
and  cannot  be  cured  by  amendment. 
Macdonald  f.  Kieferdorf,  22  Civ.  Proe. 
105,  18  N.  Y.  Supp.  763. 

B.  Writ  of  Attachment. 

"First  Judicial   Circuit   Court  of  Flor- 
ida— Circuit   Court   of  Jackson   Coun- 
ty.     In    the   name   of   the     State     of 
Florida:    To  Andrew  Scott,  sheriff  of 
Jackson    County,   greeting: 
' '  You   are   hereby  commanded  to   at- 
tach   and    take    into    your    custody,    so 
much    of    the    lands,    tenements,    goods 
and  chattels  of  Joseph  W.  Woolfolk  as 
will   be   sufficient  to   satisfy  Theophilus 
West  in   the   sum   of  four  hundred   and 
twelve    dollars    and    costs    of   this   suit, 
and  that  you  have  the  same  before  the 
judge    of    our    circuit     court     for     the 
county   of   Jackson   on   the   7th   day   of 
January,    A.    D.    1884,    the    same    being 
the  first  Monday  of  said  month  and  a 
rule  day  of  this  court.     Herein  fail  not 
and  have  then  and  there  this  writ. 

"Given  under  my  hand  and  seal  of 
office,  at  Marianna,  this  21st  day  of 
December,  A.  D.  18S3 

(Seal.)  "Frank  Phillips, 

"Clerk   Circuit   Court. 
' '  By  H.  C.  Neal,  D.  C. " 

West  V.  W^oolfolk,  21  Fla.  189. 

C.  Return   of    Writ    of    Attachment, 

Property  of  Great  Bulk. 

"Hampden,   ss.   October   3,   1871. 

"By  virtue  of  this  writ  I  this  day 
attached  five  lots  of  tobacco  as  the 
property  of  the  within  named  defend- 
ant, said  tobacco  situate  one  lot  in 
barn  of  estate  of  Walter  Cooley,  one 
lot  in  barn  of  Aaron  Day,  one  lot  in 
barn  of  Edwin  Parsons,  one  lot  in  barn 
of  Henry  Sibley,  and  the  other  lot  in 
barn  of  Mrs.  Day  and  William  White, 
and  afterwards  on  the  same  day  i 
summoned  the  within  named  trustee  to 
appear  and  answer  at  court  as  within 
directed,  by  leaving  at  liis  last  and 
usual  place  of  al)ode  a  true  nnd  at- 
tested copy  of  this  writ.  And  the  said 
tobacco  could  not  be  moved  without 
damage  thereto,  and  in  consideration 
of  its  great  bulk,  I  on  the  (5th  day  of 
October  deposited  in  the  office  of  the 
clerk  of  the  said  town  of  West  Spring- 
field an  attested  copy  of  this  writ,  with 
HO  much  of  my  return  thereon  as  re- 
lates to  said  attachment  of  said  to- 
bacco, and  afterwards  on  the  same  day 
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siiinmonod  tho  witliiii  iiaiiioii  <U't'tMul:iiit 
to  ai>i>o:ir  ami  answor  lit  i-oiut  as  ^vitll- 
in  diroi'tml,  by  loaving  at  liia  last  and 
usual  plai'o  of  al>oilo  a  tiuo  and  at- 
tested copy  of  this  writ."  Bemis  V. 
Leonard,   US   Mass.  502. 

D.  Bi'turn    To  Attachment. 

I,    ^r.    N.,    sheriff    of    the   county    of 

,    hereby    certify    and    return, 

that  by  virtue  of  the  within  attach- 
ment, I  have  seized  and  taken  into  my 
possession  the  property  of  the  defend- 
ant within  named,  specified  in  the  in- 
ventory hereto  annexed,  and  appraised 
tho  property  therein  specified  at  the 
sums  mentioned  in  the  annexed  inven- 
tory.    2  Abb.  Forms  321. 

E.  Eeturn    of    Writ    of    Attachment, 

No  Property  Found. 

"By  virtue  of  the  within  attach- 
ment I,  Cushan  Burr,  constable,  on  the 
thirty-first  day  of  January,  1885,  after 
diligent  search,  could  not  find  any 
goods  and  chattels  of  the  defendant 
mentioned  on  which  to  make  a  levy; 
and,  after  dilijjent  search,  the  defend- 
ant could  not  be  found  in  tlie  county 
of  Berrien;  and,  after  diligent  search, 
no  last  place  of  residence  of  the  de- 
fendant could  be  found  in  Berrien 
county;  and  on  the  same  day  I  left 
a  copy  of  the  within  writ  with  James 
Bailey  and  Samuel  A.  Bailey,  who  were 
summoned  as  garnishees  in  the  above 
cause.  Cushan  Burr,  constable." 

"Dated  January  31,  1885. 

"Fees  $1.10. 

Kidd  r.  Dougherty,  59  Mich.  240,  28 
N.   W.  510. 

V.     Inventory  of  Property  Attached. 

I,    M.    N.,    sheriff    of    the    county    of 

,    and    O.    P.    and    Q.    R.,    two 

disinterested  freeholders  of  said  county, 
hereby  certify  that  the  following  is  a 
true  inventory  of  all  the  property 
seized  by  me,  the  said  sheriff,  on  a 
warrant  of  attachment,  issued  in  the 
above  entitled  action  by  G.  H.,  a  just- 
ice   of   the   court    (or   county 

judge  of  the  county  of ),  to- 
gether with  a  statement  of  the  books, 
vouchers,  and  papers  taken  into  the 
custody  of  said  sheriff  on  said  warrant, 
and  the  value  of  each  article  of  per- 
sonal property,  and  also  a  true  state- 
ment of  such  articles  thereof  as  are 
perishable,  as  the  same  has  been  ap- 
praised  by  us  (list  of  items  of  real 
and  personal  property,  setting  value 
opposite   each). 

(And    we    further    certify    that    the 


said is    perishable    pr()[)i'rty.) 

(Date.) 

(Signatures.) 

2   Abb.  Forms  321. 
Schedule  of  Property  Attached. 

"A  schedule  of  the  goods  and  chat- 
tels, lands  and  tenements  of  Ignatius 
Boarman,  seized  and  taken  at  the  suit 
of  Fielder  Israel  and  Henry  Patterson, 
executors  of  Henry  Peters,  by  virtue 
of  a  writ  of  attachment  issued  out  of 
Baltimore  county  court,  to  the  sheriff 
thereof  directed,  and  appraised  by  us, 
the  subscribers,  who  first  being  duly 
summoned  and  sworn  for  that  jjurpose. 
(iiveu  under  our  hands  and  seals,  tiiis 
20th    day    of    January,    1841. 

"1  lot  of  ground  fronting  on  the 
south  side  of  Little  Hughes,"  etc.,  etc. 
Boarman  v.  Patterson,  1  Gill  (Md.) 
372. 

VI.  Order      for     Sale     of     Perishable 

Property. 

It  appearing  to  mo,  by  the  inventory 
returned  to  the  warrant  of  attachment 
issued  by  me  in  this  action,  that  a  por- 
tion   of    the    property    seized     by     tho 

sheriff  of  the  county  of ,  under 

said  warrant,  to-wit  (ten  barrels  of 
apples),  is  perishable: 

Ordered  that  the  portion  of  the  prop- 
erty so  specified  in  the  inventory  as 
perishable    be    sold   by   said    sheriff   by 

public    auction,    after     days 

(such  time  as  may  be  reasonable  under 
the  circumstances),  previous  notice  of 
the  time  and  place  of  such  sale  being 
given    by    him    in    writing,    posted     in 

three  or  more  public  places  in , 

and   by  advertising  the  same ' 

days  in  the newspaper  printed 

at  — .     2  Abb.  Forms  322. 

VII.  Order  To  Examine. 

A.     Order   To  Examine  Person  Hold' 
ing  Property  of  Debtor  in  At- 
tachment. 
It   appearing  to  me,  by  the   affidavit 
of   M.   N.    (or  by  the   certificate   of  M. 

N.,  sheriff  of  the  county  of  ), 

that     the     sheriff     of     the     county     of 
(or  said  sheriff),  with  a  war- 


rant of  attachment  against  the  prop- 
erty of  Y.  Z.,  the  defendant  in  this 
action,  has  applied  to  *  O.  P.  for  the 
purpose  of  attaching  property  of  said 
defendant,  held  by  said  O.  P.  (or  a 
debt  owing  to  the  defendant  by  said 
O.  P.),  and  that  said  O.  P.  refuses  to 
furnish  said  sheriff  with  a  certificate 
designating  the  amount  and  description 
of  the  property  held  by  said  O.  P.  for 
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the  benefit  of  the  defendant  (or  the 
amount  of  the  debt  owing  by  said  O. 
P.  to  the  defendant);  I  hereby  ordei 
and    require    the   said   O.   P.    to   attend 

before  me,  at ,  on  the 

day     of ,    18 — ,    at    • 

o'clock    in.    the    noon,    and    be 

examined  on  oath  concerning  the  same. 
2  Abb.  Forms  322. 

B.  Order  To  Examine  an  Officer  of  a 
Corporation  Holding  Property 
of  Debtor. 

(As  above  to  the  *,  continuing  as 
follows) :      O.     P.,      president      of     the 

bank,  situate  at ,  for 

the  purpose  of  attaching  the  rights  or 
shares  which  such  defendant  may  have 
in  the  stock  of  said  bank,  together 
with  the  interest  and  profits  thereon; 
and  that  the  said  O.  P.,  president  of 
the  said  bank,  refuses  to  furnish  said 
sheriff  wich  a  certificate  designating 
the  number  of  shares  of  the  defendant 
in  the  stock  of  said  bank,  with  any 
dividend  or  incumbrance  thereon  (or 
the  amount  and  description  of  any  de 
posit  or  other  property  held  by  said 
bank  for  the  benefit  of  said  defend- 
ant); I  hereby  order  and  require  the 
said    O.    P.    to    attend     before     me     at 

,     on     the     day     of 

,  IS — ,  at o'clock  in 

the noon,  and  be  examined   on 

oath  concerning  the  same.  2  Abb. 
Forms  323. 

Vm.  Setting  Aside  or  Discharging 
Attachment. 

A.  Notice  of  Motion  To  Set  Aside 
or  Discharge   Attachment. 

Please  take  notice  that  on  an  affi- 
davit, of  which  the  within  is  a  copy 
(or  of  which  a  copy  is  annexed),  and 
on  ail  the  papers  filed  and  served  in 
this  action,  the  undersigned  will  move 
the  court,  at  a  special  term  to  be  held 

at   ,    on    the   day    of 

,  18 — ,  at  o'clock  in 


the noon,  or  as  soon  thereaftei 

as  counsel  can  be  heard  (or  will  move 
before  Mr.  Justice  ,  at  his  of- 
fice   in    the    city    of    ,    on    the 


day     of     

o'clock  in   the 


-,    18—,    at 

-noon), 


to  set  aside  (or  discharge)  the  attach' 
ment  in  this  action  (if  for  irregular- 
ity, add:  upon  the  grounds,  among 
others,  that  the  defendant  is  not  a  non- 
resident, or  otherwise  specifying  the 
irregularity),  and  for  such  other  or 
further  order  as  may  be  just,  and  for 


the  costs  of  this  motion.  2  Abb.  Forms 
323. 

Note. — Under  many  statutes  an  ap- 
plication to  vacate  the  attachment  may 
be  based  on  the  insufficiency  of  the 
papers  granting  the  attachment  alone 
without   affidavits. 

B.  Notice  of  Motion  To  Discharge 
Attachment  07i  Giving  Security 

Please  take  notice  that  the  under- 
signed will  move  the  court,  at  a  special 

term    to    be    held    at   ,    on    the 

day    of    ,     18 — ,     at 

o'clock   in   the   noon, 

or  as  soon  thereafter  as  counsel  can  be 
heard  (or  will  move  before  Mr.  Justice 

,    at    his    office    in    the    city   of 

,     on     the day     of 

,   18 — ,  at  o'clock  in 


the 


-noon)   to  discharge  the  at- 


tachment in  this  action,  on  giving  due 
security.      2    Abb.    Forms    324. 

C.     Bond   To   Discharge  Attachment. 

Know  all  men  by  these  presents, 
that  we,  C.  D.,  of,  etc.  (names  and 
residences  of  obligors),  are  held  and 
firmly  bound  un^  A.  B.,  etc.  (the  cred- 
itors prosecuting  the  attachment),  in 
the  sum  of  (double  the  amount  of  the 
debts  sworn  to  by  such  creditors),  to 
be  paid,  etc.  (penal  part  in  the  usual 
form).  Wihereas  a  warrant  of  attach- 
ment has  been  issued  on  the  applica- 
tion of  the  said  (the  attaching  cred- 
itors), against  the  said  C.  D.,  as  an 
absconding  or  concealed  (or  non-resi- 
dent) debtor  (the  warrant  may  be  re- 
cited as  in  last  form). 

Now,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above  bounden 
C.  D.,  etc.  (the  obligors),  shall  well 
and  truly  pay  to  the  said  (attaching 
creditors),  and  to  each  of  them,  the 
amounts  justly  due  and  owing  by  the 
said  C.  D.,  to  the  said  (creditors)  sev- 
erally, at  the  times  when  they  sever- 
ally became  attaching  creditors,  on  ac- 
count of  any  debt  claimed  and  sworn 
to  by  them  severally,  with  interest 
thereon:  And  also  in  the  event  of  its 
appearing  that  any  sum  of  money  was 
due  to  the  said  (creditors),  if  the  said 
C.  D.  shall  pay  to  them  and  each  ot 
them  the  costs  and  disbursements  in- 
curred in  obtaining  such  attachment, 
and  of  the  proceedings  thereon;  thea 
this  obligation  to  be  void,  otherwise, 
etc. 

(Signatures  and   seals  of  obligors.) 

Sealed  and  delivered  ir  the  presence 
of  (witnes3-33). 
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Approved      this ii.'iy      of 

(Oflicpr's    sigiia'iiiro.) 
Burr.  App.  513,  §1031. 
D.     Undtrtalinf}  on  Disdiiirc/c  of  At- 
tach mint. 
Whereas    the    i>roperty  of   t'le   above 
named  Y.  Z.   has  been  atlacli'd  in   this 
action   bv  the  sheriff  of  the  count v  of 


Now,   therefore,    we,    M.    N.,    of    No. 

street,    in    the    city 

of ,   tailor,  and   O.   P.,   of  the 

village   of ,   grocer,   undcrtalc? 

that  if  the  said  attachment  be  dis- 
charged, we  will,  on  dem)nd,  pay  ic 
the  j)laintiff  the  amount  of  judgment 
that  may  be  recovered  against  the  de- 
fendant Y.  Z.  in  this  action,  not  ex- 
ceeding    dollars. 

(Signatures.) 

In   the  presence  of    (witness). 

2  Abb.  Forms  324. 

E.     Order    Vacating    Warrant    of   At- 
tachment. 

On  the  annexed  notice  ot  motion 
(and  the  affidavits  of  M.  N.  and  Y.  Z.), 
and  on  motion  of  Q.  R.  for  defendant 
(after  hearing  S.  T.  for  plaintiff)* 

Ordered,  *  that  thj  attachment 
granted  by  me  against  the  property  of 
the  above  named  Y.  Z.,  on  the 


day  of ,  18 — ,  be  set  aside,  and 

the  sureties  given  in  said  undertaking 
exonerated  (or  be  discharged);  and 
that  any  and  all  proceeds  of  sales  and 
moneys  by  said  sheriff  collected,  and 
all  the  property  attached  remaining  in 
his  hands,  be  delivered  and  paid  by  him 
to  the  defendant  or  his  agent,  and  re- 
leased from  the  attachment.  2  Abb. 
Forms  324. 

F.  Order  Discharging  Attachment  on 
Security. 

The  defendant  having  appeared  in 
this  action,  and  having  given  sufficient 
security  for  the  plaintiff's   demand: 

Ordered  (continue  as  in  preceding 
form   from  the   *).     2  Abb.  Forms  325. 

IX.     Claims  by  Third  Persons. 

A.     Affidavit  of  Claim   by   Third  Per- 
son in  Attachment. 
State  of  Florida,  Hamilton  county. 

Before  me  personally  came  C.  W. 
Smith,  one  of  the  firm  of  C.  W.  Smith 
&  Co.,  who  being  duly  sworn,  says  the 
following  property,  to'-wit:  the  stock  of 
goods  in  what  is  known  as  the  Claridy 
House,  in  the  town  of  Jasper,  in  said 
county,     attached     by     Sam.     Altman, 


sliorilV    of    said    county,    by    virtue    of 
of    attachment    in    favor    of 


.Tolin  P.  Kicliardson  against  W.  H. 
Simpson,  belongs  to  them,  said  de- 
l>onents.  C.   W.  Smith. 

Sworn  to  and  subscribed  before  me 
this  S('ptoml)er  18,   1884. 

D.  H.  .I'Olinson,  justice  of  peace. 

Kicliardson   r.   Smith,  21   Fla.  33G. 

B.  Notice    of    Claim    by    Third    Per- 

son. 

Now,  therefore,  in  accordance  with 
the  statute  in  such  case  made  and  pro- 
vided, you  are  hereby  notified  that  the 
property  attached  by  said  Henry 
Wiielpley  on  the  writ  aforesaid,  is 
claimed  by  us,  the  owners  of  said  ves- 
sel, by  virtue  of  the  pledge  and  lien 
aforesaid,  and  the  amount  due  us  there- 
on is  as  follows,  to-wit:  (items  of 
claim). 

And  we  hereby  demand  of  you,  that 
within  forty-eight  hours  after  j'ou  re- 
ceive this  written  notice,  you  discharge 
our  claims  as  aforesaid,  by  paying  the 
true  amount  thereon,  to-wit,  said  sum 
of  five  liundred  and  three  dollars  and 
seventy-nine  cents,  or  restore  said 
property. 

Dated  at  Eastport  this  eighth  day 
of  April,  eighteen  hundred  and  ninety. 
By  W.  L.  Putnam, 

Attorney  for  the  owners  of  the 
schooner,  George  P.  Trigg. 

Holmes  v.  Balcom,  84  Me.  226,  24 
Atl.    821. 

C.  Claim   Bond    by   Third  Person   in 

Attachment. 
The  "claim  bond,"  bearing  date  as 
above,  after  stating  the  above  county 
and  state,  proceeds:  "Know  all,  etc., 
.  .  .  that  we,  C.  W.  Smith  and  N.  M. 
Smith,  doing  business  under  the  firm 
name  of  C.  W.  Smith  &  Co.,  E.  C. 
Home,  J.  H.  Ancrum,  are  held  and 
firmly  bound  unto  John  P.  Richardson 
in  the  sum  of  $310.  .  .  .  The  condi- 
tion is  such  that,  whereas  Sam  Altman, 
slieriff  in  and  for  said  county,  has  at- 
tached the  following  property,"  at- 
scribing  it  as  in  the  affidavit,  "by 
virtue  of  attachment  in  favor  of  John 
P.  Richardson  against  William  H. 
Simpson,  and  the  above  bounden  C.  W. 
Smith  &  Co.,  having  interposed  a  claim 
to  said  property,"  and  concludes  with 
the  condition  prescribed  by  the  stat- 
ute. The  bond  is  signed  "C.  W.  Smith 
&  Co.,"  "E.  C.  Home,"  "J.  H.  An- 
crum," and  there  is  a  (seal)  after 
each  signature.  Richardson  V.  Smith, 
21   Fla.  336. 
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I.     Action  by  Attorneys,   139 

A.  Declaration    for    Costs    mid    Fees, 
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B.  Complaint    for    Services    and   Dis- 

bursements, 140 
n.     Actions  Against  Attorneys,  140 

A.  Declaration   Against  Attorney   for 

Negligence,   140 

B.  Complaints  for  Negligence,  141 

1.  In   Prosecution,    141 

2.  In    Defense,    142 

3.  In    Ejramining    Title,   142 

in.     Affidavit   for   Order   To    Produce 
Authority,   142 

IV.  Order  To  Produce  Authority,   142 

V.  Affidavit  of  Authority,  142 

VI.  Order  Where  Charged  With  Mal- 

practice, 142 
CROSS-E  EFEE  EXCES : 
Affidavit  of  Merit.s  and  Defense: 

Affidavit  of  ^Merits  by  Counsel. 
Bankruptcy: 

Proof   of   Debt   by   Agent    or  Attor- 
ney. 
Judgments: 

Warrant    of    Attorney     To     Confess 

Judgment   After   Suit   Brought; 
Warrant    of    Attorney     To     Confess 
Judgment   (Without   Suit). 
Substitution  of  Attorney: 

Order    of    Substitution    of    Attorney; 
Consent    to   Substitution    of   Another 

Attorney; 
Notice   of   Sulistitution   of   Attorney. 
Verification: 

Verification  by  Attorney,  When  Par- 

tj'   Is   Not   Within   the   County; 
Verification    by   Agent    or    Attorney, 
Where    Material     Allegations     Are 
Within    His    Personal     Knowledge;. 
Verification  by  Agent    or    Attorney, 
Where     Action      or      Defense      Is 
Founded    on     Written     Instrument 
for  Payment  of  Money  Only,  Which 
Is   in    His   Possession; 
Verification   by  Attorney,  Where  Ab- 
sent   Defendant    Is   Corporation. 
I.     Action  by  Attorneys. 

A.     I>i  clitroiinii  I, J  Attorney  for  Costs 

and  Fees. 
For  that  whereas  the  said  defendant, 

heretofore,  to-wit,  on  the  day 

of  April,  in  the  year  of  our  Lord  one 
thousand  eiglit  hundred  and  (forty-six), 
at  (New  York),  fo-wit,  at  the  (city 
and  in  the)  county  of  (New  York) 
aforesaid,  was  indebted  to  the  said 
plaintiff  in  the  sum  of  (five  hundred) 
dollars,    lawful    money    of    the    United 


States  of  America,  for  the  work  and 
labor,  care,  diligence  and  attendance 
of  the  said  plaintiff,  by  him  the  said 
plaintiff  before  that  time  done,  per- 
formed and  bestowed,  as  the  attorney 
(and  solicitor)  of  and  for  the  said  de- 
fendant, and  upon  his  retainer,  in  and 
about  the  prosecuting,  defending  and 
soliciting  of  divers  causes,  suits  and 
business  for  the  said  defendant,  and 
for  certain  fees  due,  and  of  right  pay- 
able to  the  said  plaintiff  in  respect 
thereof.  (Also  for  other  work  and 
labor,  care,  diligence  and  attendance 
of  the  said  plaintiff,  by  him  the  said 
plaintiff  before  that  time  done,  per- 
formed and  bestowed  in  and  about  the 
drawing,  copying  and  engrossing  of 
divers  conveyances,  deeds  and  writing 
for  the  said  defendant,  and  in  and 
about  other  the  business  of  the  said 
defendant,  and  for  the  said  defendant, 
and  at  his  special  instance  and  request. 
And  also  for  divers  journeys,  and  other 
attendances  by  the  said  plaintiff  before 
then  made,  performed  and  given  in  and 
about  the  said  business  and  other  the 
business  of  the  said  defendant,  and  at 
his  like  special  instance  and  request). 
And  being  so  indebted,  he  the  said 
defendant  in  consideration  thereof, 
afterw^ards,  to-wit,  on  the  day  and  year 
last  aforesaid,  at  the  place  aforesaid, 
undertook  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay 
him  the  said  last  mentioned  sum  of 
money,  when  he  the  said  defendant 
sjiould  be  thereunto  afterwards  re- 
quested. 

And  whereas  also,  afterwards,  to-wit, 
on  the  same  day  and  year  (last  afore- 
said), and  at  the  place  aforesaid,  in 
considerration  that  the  said  plaintiff 
had,  before  that  time,  at  the  like  spe- 
cial instance  and  request  of  the  said 
defendant,  done,  performed,  bestowed, 
and  given  other  his  work  and  labor, 
care,  diligence  and  attendance,  as  the 
attorney  (and  solicitor)  of  and  for  the 
said  defendant,  and  upon  his  retainer, 
in  and  about  the  prosecuting,  defend- 
ing and  soliciting  of  divers  other 
causes,  suits  and  business  for  the  said 
defendant  (and  had  also,  at  the  like 
special  instance  and  request  of  the  said 
defendant,  before  that  time  done,  per- 
formed and  bestowed,  other  his  work 
and  labor,  care,  diligence  and  attend- 
ance, in  and  about  the  drawing,  copy- 
ing and  engrossing  of  divers  otiier  con- 
veyances, deeds  and  writings,  for  the 
said  defendant,  and  in  and  about  other 
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the  business  of  tho  said  dofondnnt,  and 
for  tho  said  defendant ;  and  had  also, 
at  the  like  special  iiistanee  and  request 
of  tho  said  defendant,  before  that  timo 
made,  perforniod  and  ^iven,  divers 
other  journeys  and  attendances  in  and 
about  "other" the  business  of  the  said 
defendant,  and  for  the  said  defendant); 
the  said  defendant  undertook,  and  then 
and  there  faitlifully  promised  the  said 
plaintilV  to  pay  to  him  so  much  money 
as  he  therefore  reasonably  deserved  to 
have  of  the  said  defendant,  when  he 
the  said  defendant  should  be  thereunto 
afterwards  requested.  And  the  said 
plaintitT  avers  that  he  therefore  reason- 
ablv  deserved  to  have  of  the  said  de- 
fendant the  further  sum  of  (five  hun- 
dred) dollars,  of  like  lawful  money,  to- 
•wit,  at  the  place  aforesaid;  whereof 
the  said  defendant,  afterwards,  to-wit, 
on  the  day,  year  last  aforesaid,  there 
had  notice.  (Add  a  count  for  work 
and  labor  generally,  and  all  common 
counts.) 

Nevertheless,    etc.      Burr.    App.    246, 
§505a. 

B.     Complaint   by  Attorney  for  Serv- 
ices and  Dishursements. 
I.      That    the    defendant    is    indebted 

to  the  plaintiff  in  the  sum  of , 

upon  an  account  for  the  services  of  the 
plaintiff  as  the  attorney  for  the  defend- 
ant, rendered  upon  his  retainer,  be- 
tween   the    day    of   • 


and   the day  of 

prosecuting  and  defending  certain 
suits;  and  for  like  services,  at  his  re- 
quest, in  drawing,  copying,  and  en- 
grossing various  instruments  in  writing, 
and  in  counseling  and  advising  him, 
the  defendant,  and  for  divers  journeys 
and  other  attendances  in  and  about  the 
business  of  said  defendant  (according 
to  the  facts),  at  his  request;  and  for 
money  paid  out  and  expended  by  this 
plaintiff  for  the  defendant,  at  his  re- 
quest, in  and  about  said  suits  and  busi- 
ness, which  sum  became  due  and  pay- 
able, from  the  defendant  to  the  plain- 
tiff, on  the  day  of  , 

18-. 

IT.      That 


on    said    day    (or   on 
day    of    ,     18 — , 


the 

at 


)    payment    of    the    same    was 

duly  demanded  from  the  defendant  by 
this  plaintiff,  but  no  part  thereof  has 
been  paid  (except  the  sum  of,  etc.).  1 
Abb.  Forms  204. 

Note. — Complaint    should    allege   that 
the    plaintiff    is    a    duly    and     regularly 


licensed  attorney  practicing  in  tlio  .jur- 

isdict  ion. 

11.     Actions  Against  Attorneys. 

\.      Dirlaralion     in    Case    Afldinst   At- 

tanuy  for  Nv(]li(jcncc. 
For   that   whereas,  before  and  at  tho 
time    of    tho    committing    of    the    griev- 
ances by  the  said   defendant  as  lierein- 
after  next  mentioned,  the  said  plaintiff, 
at   the   special    instance   and   re(|uest   of 
the    said    defendant,    had    retained    and 
employed   the   said   defendant  as  an  at- 
torney of  the  supreme  court  of  judica- 
ture of  the  people  of  the  state  of  New 
York,  to  prosecute  and   conduct  a   cer- 
tain   action    of    (trover)    in    the    same 
court,   by   and   at   the   suit   of   the   said 
plaintiff  against  one  E.  F.,  for  (taking 
away   and    converting    to    his    own    use 
certain   goods   and   chattels  claimed   by 
him,    the    said   plaintiff,    to   be    his   own 
jiroper  goods  and  chattels),  for  certain 
reasonable  fees  and  reward,  to  be  there- 
for   paid    by    the    said    plaintiff   to    the 
said  defendant;  and  the  said  defendant 
then    and    there    accepted    and    entered 
upon  such  retainer  and  employment,  to- 
wit,    at,    etc.    (venue);    and    thereupon, 
it  then  and  there  became,  and  was,  the 
duly  of  the  said  defendant  to  prosecute 
and  conduct  the  said  action  in  a  proper, 
skilfyl   and    diligent   manner.     Yet   the 
said   defendant,  not  regarding  such    his 
duty,  or   his  said  retainer  and   employ- 
ment, but   contriving  and  intending  to 
injure   and    aggrieve   the   said    plaintiff 
in'  this  behalf,  did  not  nor  would  prose- 
cute   or   conduct   the    said   action    in    a 
proper,  skilful  or  diligent  manner,  and 
on  the  contrary  thereof,  prosecuted  and 
conducted   the   same   action   to   trial   in 
so  improper,  unskilful   and  negligent  a 
manner  (in  not  having  a  certain  instru- 
ment before  then  prepared  by  the  said 
defendant,  and  purporting  to  be  a  sale 
and    assignment   of  the   said   goods   and 
chattels  by  the  said  E.  F.   to  the   said 
I)laintiff,   so  that  the   same  might   have 
been    given    in    evidence    on    the    said 
trial  of  the  said  action),  that  the  said 
plaintiff,   by   the    said    neglect    and    de- 
fault   of    the    said    defendant    in    that 
behalf,    was    (hindered    and    prevented 
from    giving    the    same    instrument    in 
evidence    upon    the    trial    of    the    said 
cause),  and  by  reason  thereof  was  aft- 
erwards,  to-wit,   on,   etc.    (day   of   non- 
suit or  about  it),  at,  etc.  (venue),  com- 
pelled to  suffer  himself,  the  said  plain- 
tiff, to  be  nonsuited  in  the  said  action, 
whereby   he   the   said   plaintiff   was   n^t 
onlv   hindered   and   prevented   from   re- 
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covering  his  said  damages  from  the  said 
E.  F.,  by  reason  of  (his  taking  away 
and  converting  the  said  goods  and  chat- 
tels) as  aforesaid,  but  hath  also  been 
forced  and  obliged  to  pay,  and  hath 
paid  to  the  said  E.  F.  a  large  sum  of 
money,  to-wit,  the  sum  of  one  hundred 
dollars  for  his  costs  and  charges,  in 
about  his  defense  of  the  said  action, 
and  hath  also  paid  to  the  said  defend- 
ant another  large  sum  of  money,to-wit, 
the  sum  of  one  hundred  dollars  for  his 
costs  and  charges  for  the  prosecution 
and  conduct  of  the  said  action,  to-wit, 
at,  etc.  (venue).  (Add  the  following 
general  count) : 

And  whereas  also,  before  and  at  the 
time  of  the  committing  of  the  griev- 
ances by  the  said  defendant  herein- 
after mentioned,  the  said  plaintiff,  at 
the  special  instance  and  request  of  the 
said  defendant,  had  retained  and  em- 
ployed the  said  defendant  as  an  attor- 
ney of  the  said  court,  to  prosecute, 
conduct  and  manage  a  certain  action 
in  the  said  court,  by  and  at  the  suit 
of  the  said  plaintiff  against  one  E.  F., 
for  the  recovery  of  a  certain  sum  of 
money,  to-wit,  the  sum  of  one  thousand 
dollars  (state  a  sufficient  sum),  then 
alleged  and  claimed  by  the  said  plain- 
tiff to  be  due  and  owing  to  him  from 
the  said  E.  F.  (or  if  not  for  a  debt 
but  for  damages,  say:  "for  the  recov- 
ery of  certain  damages  amounting,  to- 
wit,  to  the  sum  of  one  thousand  dol- 
lars" [state  enough]  "then  and  there 
alleged  and  claimed  by  the  said  plain- 
tiff to  have  been  sustained  by  him,  by 
reason  of  certain  acts  and  wrongs,  be- 
fore then  done  and  committed  by  the 
said  E.  F.  to  the  said  plaintiff's  darn, 
age"),  for  fees  and  reward  to  be  paid 
to  the  said  defendant  in  that  behalf; 
and  the  said  defendant  then  accepted 
and  entered  upon  such  retainer  and  em- 
ployment, to-wit,  at,  etc.  (venue).  And 
thereupon  it  then  and  there  Ijecame, 
and  was,  the  duty  of  the  said  defend- 
ant to  prosecute,  conduct  and  manage 
the  said  action  with  due  and  jjroper 
care,  skill  and  diligence.  Yet  the  said 
defendant,  not  regarding  such  his  duty, 
or  his  said  retainer  and  employment, 
but  contriving  and  intending  to  injure 
and  aggrieve  the  said  plaintifi"  in  this 
behalf,  did  not,  nor  would  prosecute, 
conduct  or  manage  the  said  action  with 
due  and  proper  care,  skill  and  diligence, 
and  on  tho  contrary  thereof,  prose- 
cuted, conducted,  and  managed  the  said 
action  in  such  a  careless,  unskilful,  un- 


due and  improper  manner,  and  with 
such  want  of  due  and  proper  care,  skill 
and  diligence  in  that  behalf,  that  the 
said  action  afterwards,  to-wit,  on,  etc. 
(day  of  nonsuit  or  about  it),  to-wit, 
at,  etc.  (venue),  became,  and  was,  ren- 
dered wholly  abortive  and  of  no  avail, 
and  the  said  plaintiff  then  and  there 
was  forced  and  obliged  to  be,  and  he 
then  and  there  was  nonsuited  (or  if  a 
verdict  found  against  him  or  other- 
wise, state  the  fact  shortly  accord- 
ingly), whereby  the  said  plaintiff  was, 
and  hath  been  hitherto,  not  only  hin- 
dered and  prevented  from  recovering 
his  said  debt  (or  damages),  from  the 
said  E.  F.,  but  is  likely  to  lose  the 
same,  and  also  hath  been  forced  and 
obliged  to  incur  and  pay,  and  hath  in- 
curred and  paid,  to  the  said  E.  F.  a 
large  sum  of  money,  to-wit,  the  sum 
of  five  hundred  dollars  (state  enough), 
for  his  costs  and  charges,  in  and  about 
his  defense  to  the  said  action,  and  hath 
also  incurred  the  loss  of  and  paid  to 
the  said  defendant  another  large  sum 
of  money,  to-wit,  the  sum  of  one  hun- 
dred dollars,  for  the  said  plaintiff's 
costs  and  charges,  in  and  about  the 
prosecuting  and  conducting  of  the  said 
action,  to-wit,  at,  etc.  (venue).  To 
the  damage,  etc.  Burr.  App.  316,  §585; 
2  Humph.  Free.  804, 

B.     Complaints  for  Negligence. 

1,     Complaint  Against  Attorney  for 
Negligence   in   Prosecution. 

I.  That  the  defendant  being  an  at- 
torney of  the  supreme  court  of  this 
state,    the    plaintiff    in     or     about     the 

month   of  ,   18 — ,  retained  and 

employed  him  as  such,  for  a  compensa- 
tion to  be  paid  him  therefor,  to  prose- 
cute and  conduct  an  action  in  the 
court  on  behalf  of  tliis  plain- 


tiff against  one  M.  N.,  for  tkc  recovery 
of  a  large  sum  of  money  due  from  him 
to  this  plaintiff,  and  the  defendant  un- 
dertook to  prosecute  said  action  in  a 
proper,  skilful  and  diligent  manner, 
as  the  attorney  of  tho  plaintiff". 

II.  That  the  defendant  might,  in 
case  he  had  prosecuted  said  action  with 
due  diligence  and  skill,  have  obtained 
final  judgment  therein  for  this  plain- 
tiff    before      the     day     of 

,   18 — ,  yet   he   did   not  do   so, 

but  so  negligently  and  unskilfully  con- 
ducted said  action  that  by  his  negli- 
gence, delay,  and   want  of  skill  he  did 

not  obtain  judgment  until  the 

day  of  ,  IS—,  and  that  mean- 
while   said    M.    N.    had   become   insolv- 
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ent;  whcrohy  tlio  plaint i(T  was  himlorod 
and  deprived  of  tlu'  moans  of  rooovor- 
injj  said  sum  of  monoy,  to  his  damage 

doUlirs.     1   Abb.  Forms  3.j9. 

2.     Complnint  A(niiiist  Attoriuy  for 
NtfiUjjcnt   Defense. 

I.  That  tho  dcfiMidant  being  an  at- 
torney of  the  supreme  court  of  this 
state,    the    plaintiff,    in    the    month    of 

,   IS — .   at  ,   employed 

him  as  sucli,  for  a  compensation  to  be 
paid  him  tlicrefor,  to  defend  on  behalf 
of  this  plaintilV  an  action  brought 
against  him  by  M.  N.,  then  pending  in 

the court  for  the  recovery  of 

a  large  sum  of  money  due  from  him  to 
this  plaintitr,  and  the  defendant  under- 
took to  defend  said  action  in  a  proper, 
skilful  and  diligent  manner,  as  the  at- 
torney  of   the   jilaintiff. 

II.  That  such  proceedings  were  had 
in  such  action,  that  it  became  the  duty 
of  the  defendant  as  the  attorue,y  of 
this  plaintiff  to  interpose  An  answer 
on  his  behalf  to  the  complaint  therein, 

on     or     about    the    day     of 

,  18 — ,  but  he  wholly  neglected 

so  to  do,  and  by  reason  thereof,  and 
through  his  neglect,  judgment  by  de- 
fault was  obtained  against  the  plain- 
tiff in  said  action,  and  by  reason  there- 
of this  plaintiff  was  compelled   to   pay 

to  the  said  M.  X.  dollars,  the 

sum  so  recovered  by  him,  and  was  put 
to  costs  and  charges  in  his  endeavor 
to    defend    such    action,    amounting    to 

the   sum    of  dollars,   and   lost 

the  means  of  recovering  the  same  back 
from  said  M.  N.     1  Abb.  Forms  360. 

Note. — It  is  advisable  to  state  facts 
showing  that  the  plaintiff  had  a  mer- 
itorious  defense. 

3.  Complaint  Against  Attorney  for 
Negligence  in  Examining  Ti- 
tle. 

I.  That  at  a  time  hereafter  men- 
tioned, the  plaintiff  made  a  contract 
■with  one  M.  N.  for  the  purchase  from 
him  of  certain  real  property  (very 
briefly  designate  the  premises)  for  the 
sum  of dollars,  which  prop- 
erty said  M.  N.  assumed  to  have  power 
to  convey  in  fee,  and  clear  of  all  in- 
cumbrances. 

II.  That    the    defendant    being    an 

attorney,   the   pjlaintiff   at  ,   in 

the  month  of  ,  18 — ,  employed 

him  as  such  to  examine  the  title  of 
M.  N.  to  said  property,  and  to  ascer- 
tain if  the  title  were  good,  and  if  any 
incumbrances  existed  thereon,  and  to 
cause    and    procure    an    estate    therein 


in  fee  simple  and  clear  of  all  incum- 
brances, to  be  convoyed  to  the  plain- 
titT;  which  the  defendant  for  compen- 
sation to  be  paid  to  hinn  undertook 
to  do. 

III.  That  tlio  di'fcndaiit  did  Tiot  so 
do,  but  nogiigently  and  unskilfully 
conducted  in  respect  to  such  examina- 
tion, and  did  not  use  endeavors  to 
oauso  or  i)rocure  a  good  and  sudicient 
title  in  foe,  clear  of  incumbrances  to 
be  conveyed  to  the  plaintilT;  but  wrong- 
fully advised  and  induced  the  plaintiff 

to  pay  said  M.  N.  the  sum  of  

dollars,  being  said  purchase  money  of 
tlie  premises,  when  in  fact  said  M.  N. 
had  no  title  thereto  (or  when  said  pro])- 
erty    was    subject    to    incumbrances    to 

the  sum  of dollars,  as  follows: 

[specifying  them],  and  tho  ])laintiff, 
in  order  to  release  the  premises  from 
said  incumbrances,  was  compelled  to 
pay    the    holders    thereof    the    sum    of 

dollars);  to  the  damage  of  the 

plaintiff dollars.       1     Abb. 

Forms  3G0. 

III.    Affidavit     for     Order     Requiring 
Plaintiff's  Attorney   To  Produce 
His  Authority  To  Sue  in  Eject- 
ment. 
C.    D.,    the    defendant    in    this    suit, 
being    duly    sworn,    deposes    and    says, 
that  he  has  not  been  served  with  proof, 
in  any  way,  of  the  authority  of  E.   F., 
whose  name  appears  in  the  declaration 
in    this    suit,    as    the    attorney    for    the 
plaintiff  therein,  to  use  the  name  of  the 
plaintiff  named  in  the  said  declaration. 
And  further  deponent  says  not.    Sworn, 
etc.      1^.11  rr.    A  pp.    004,    S  T'l  7. 
rV.     Order  That  Plaintiff's  Attorney  in 
Ejectment  Produce   His  Author- 
ity. 
Ordered,   that    E.   F.,   esquire,   acting 
as    attorney    for    the    plaintiff    in    this 
cause,  produce   before   me,  at  my  ofhce 

(or   "chambers")    in   the  ,   on 

the —   day   of  instant 

(or  -'next''),  his  authority  for  com- 
mencing this  action  in  the  name  of  the 
plaintiff;  and  until  such  authority  be 
produced,  all  proceedings  on  the  part, 
or  in  the  name  of  the  said  plaintiff,  aro 
hereby  stayed.     Dated,  etc. 

(Officer's  signature.) 
Burr.  App.  54.5,  §1076. 
V.     Affidavit    of    Plaintiff's   Attorney 
That  He  is  Authorized. 
E.     F.,     attorney     for     tlie     plaintiff' 
named  in  the  declaration  in  this  cause, 
being    duly    sworn,    deposes    and    says, 
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that  he  has  received  (or  "that  he  did, 
on  the  day  of ,  re- 
ceive") from  the  said  A.  B.,  the  said 
plaintiff,  a  written  request  of  him  the 
said  plaintiff,  desiring  this  deponent  to 
commonce  this  suit  (or  "a  written  rec- 
ognition of  this  deponent's  authority  to 
commence  this  suit"),  a  copy  whereof 
is  hereto  annexed.  And  further  this 
deponent  says  not. 

E.  F. 

Sworn,   etc.     Burr.   App.   504,   §1018. 
VI.     Order  Against  Attorney  Charged 
With  Malpractice. 

E.  F.  having  been  charged  with  mis- 
conduct and  malpractice,  as  one  of  the 
attorneys  of  this  court,  it  is  ordered 
that  a  copy  of  the  charges  against  him, 
and  of  this  rule,  be  delivered  to  the  said 
E.  F.,  and  that  he  answer  the  same 
at  tlie  next  special  term  of  this  court, 

on  the  first  Tuesdav  of next. 

Burr.  App.  581,  §1137a. 


AUDITA  QUERELA. 

Writ   of   Audita    Querela. 
The  people  of  the  state  of  New  York, 

to  our  justices  of  our  supreme  court 

of  judicature,  greeting: 

We  have  received  information  from 
the  grievous  complaint  of  A.  L.,  widow, 
administratrix  of  the  goods  and  chat- 
tels which  were  of  E.  L.,  esquire,  de- 
ceased, that  whereas  (here  state  tlio 
judgment  or  execution  complained  of, 
and  the  circumstances  under  which 
judgment  was  rendered,  the  party's 
death,  etc.  And  he  the  said  B.  D.,  the 
plaintiff  named  in  the  said  judgment, 
proposes  and  threatens  to  sue  out  (or 
"has  wrongfully  sued  out")  execution  1 
against  her  the  said  A.,  of  tiie  (debt 
and)  damages  aforesaid,  altliough  the 
Baid  A.  (here  state  the  facts  which 
ought  to  prevent  or  set  aside  such  exe- 
cution, etc.),  and  tlie  said  A.  ouglit 
of  right  to  be  discliarged  thereof,  to 
the  grievous  damage  and  hardship  ot 
her  the  said  A.,  and  against  tlic  law 
and  custom  of  our  said  state:  Where- 
upon the  said  A.  hath  besought  of  us 
a  fitting  remedy,  to  be  provided  for  her 
by  us  in  this  belialf:  We  being  un- 
willing that  the  said  A.  should  be  in 
any  wise  injured,  and  willing  tliat  wliat 
is  just  in  this  behalf  should  be  done, 
do  command  you,  that  having  heard  the 
complaint  of  the  said  A.,  and  having 
called  before  you  the  parties  aforesaid, 
and  others  whom  you  sliall  see  fit  to 
be   called    in    this  'belialf,    and    having 


heard  their  reasons  thereupon,  you 
cause  to  be  done  to  the  parties  afore- 
said full  and  speedy  justice,  as  of  right, 
and  according  to  the  law  and  custom 
of  our  said  state  shall  be  meet  to  be 
done. 

Witness,  etc.  (teste  in  usual  form). 
E.    F.,    attorney.  Clerks. 

Burr.  App.  509,  §1025;  Yates'  Forms 
602^     See   2  Saund.   137  1. 

Note. — A  common-law  writ,  in  the 
nature  of  an  equitable  remedy,  directed 
to  a  court  of  law,  used  where  a  judg- 
ment which  had  been  obtained  by  fraud 
or  which  had  been  satisfied,  was  sought 
to  be  enforced.  It  was  the  beginning 
of  a  new  action.  Fitzh.  Kat.  Brev.  233. 
BAIL. — See  Recognizance. 
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SUPREME  CXDURT  RULES. 
(Form  No.  1.) 

I.     Petitions. 

A.     Debtor's    Petition    and    Schedules, 

To    the    honorable , 

jiuif^o  of  the  district  court  of  the 
United  States,  for  the  dis- 
trict of  : 

The  petition  of 

in  the  county  of  ■ 

and  state  of 


— ,of , 

— ,  and  district 
(state 


occupation),    respectfully    represents: 

That  he  has  had  his  principal  place 
of  business  (or  has  resided,  or  has  had 
his  doniicil)  for  the  greater  portion  of 
six  months  next  immediately  preceding 

the   filing  of   this   petition   at  , 

within  said  judicial  district;  that  he 
owes  debts  which  he  is  unable  to  pay 
in  full;  that  he  is  willing  to  surrender 
all  his  property  for  the  benefit  of  his 
creditors  except  such  as  is  exempt  by 
law,  and  desires  to  obtain  the  benefit 
of  the  acts  of  congress  relating  to 
bankruptcy. 

That  the  schedule  hereto  annexed, 
marked  A,  and  verified  by  your  peti- 
tioner's oath,  contains  a  full  and  true 
statement  of  all  his  debts,  and  (so  far 
as  it  is  possible  to  ascertain)  the  names 
and  places  of  residence  of  his  creditors, 
and  such  further  statements  concern- 
ing said  debts  as  are  required  by  the 
piovisions  of  said  acts. 

That  the  schedule  hereto  annexed, 
marked  B,  and  verified  by  your  peti- 
tioner's oath,  contains  an  accurate  in- 
ventory of  all  his  property,  both  real 
and  personal,  and  such  further  state- 
ments concerning  said  property  as  are 
required  by  the  provisions  of  said  acts: 

Wherefore  your  petitioner  prays  that 
he  may  be  adjudged  by  the  court  to  be 
a  bankrupt  within  the  purview  of  said 
acts.  . 


-,  attorney. 


United   States    of   America,   district    of 


I, ,  the  petitioning 

debtor  mentioned  and  described  in  the 
foregoing  petition,  do  hereby  make  sol- 
emn oath  that  the  statements  contained 
therein  are  true  according  to  the  best 
of  my  knowledge,  information  and  be- 
lief. 

,  petitioner. 

Subscribed    and   sworn   to   before    me 

this  day   of   ,   A.    D. 

18—. 


(official  character). 
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Schedule  B.  (6) 

Books,  Papers,  Deeds,  and  Writings  Belating  to  Bankrupt's  Business  and  Estate. 

The  following  is  a  true  list  of  all  books,  papers,  deeds,  and  writings  relating 
to  my  trade,  business,  dealings,  estate,  and  ettects,  or  any  part  thereof,  which, 
at  the  date  of  this  petition,  are  in  my  possession  or  under  my  custody  and  con- 
trol, or  which  are  in  the  possession  or  custody  of  any  person  in  trust  for  me,  or 
for  my  use,  benefit,  or  advantage;  and  also  of  all  others  which  have  been 
heretofore,  at  any  time,  in  my  possession,  or  under  my  custody  or  control, 
and  which  are  now  held  by  the  parties  whose  names  are  hereinafter  set  forth, 
with  the  reason  for  their  custody  of  the  same. 


Books. 


Deeds. 


Papers. 


petitioner. 


Oath  To  Schedule  B. 


United  States  of  America,  district  of 


On    this 


day   of 


-,A.   D.    18 — ,   before   me    personally    came 


,  the  person  mentioned  in  and  who  subscribed  to  tlio  foregoing 

schedule,  and  wlio,  l)i'ing  })y  nie  first  duly  sworn,  did  declare  the  said  schedule 
to  be  a  statement  of  all  his  estate,  both  real  and  personal,  in  accordance  with 
the  acts  of  congress  relating  to  bankruptcy. 


(ollicial  character). 
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(Form  No.  2.) 

B.     Partnership   Petition. 

To    the    honorable 


judge  of  the  district  court  of  the 
United  States  for  the  dis- 
trict of  : 


The    petition    of 


respectfully  represents: 

That   your   petitioners   and  

have  been  partners  under  the 

firm  name  of ,  hav- 
ing their  principal  place  of  business  »t 

,    in    the    county    of   , 

and   district   and   state   of ,   for 

the  greater  portion  of  the  six  months 
next  immediately  preceding  the  filing 
of  this  petition;  that  the  said  partners 
owe  debts  which  they  are  unable  to 
pay  in  full;  that  your  petitioners  are 
willing  to  surrender  all  their  property 
for  the  benefit  of  their  creditors,  ex- 
cept such  as  is  exempt  by  law,  and  de- 
sire to  obtain  the  benefit  of  the  acts 
of  congress  relating  to  bankruptcy. 

That    the    schedule    hereto    annexed, 

marked    A,    and    verified    by 

oath,  contains  a  full  and  true  statement 
of  all  the  debts  of  said  partners,  and, 
as  far  as  possible,  the  names  and  places 
of  residence  of  their  creditors,  and 
such  further  statements  concerning 
said  debts  as  are  required  by  the  pro- 
visions of  said  acts. 

That    the    schedule    hereto    annexed, 

marked   B,    verified    by   oath, 

contains  an  accurate  inventory  of  all 
the  property,  real  and  personal,  of  said 
partners,  and  such  further  statements 
concerning  said  property  as  are  re- 
quired  by  the   provisions   of   said   acts. 

And    said    further     states 

that  the  schedule  hereto  annexed, 
marked  C,  verified  by  his  oath,  con- 
tains a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as 
possible,  the  names  and  places  of  resi- 
dence of  his  creditors,  and  such  fur- 
ther statements  concerning  said  debts 
as  are  required  by  the  provisions  of 
said  acts;  and  that  the  schedule  liereto 
annexed,  marked  D,  verified  by  his 
oath,  contains  an  accurate  inventory  of 
all  his  individual  projierty,  real  and 
personal,  and  such  further  statements 
concerning  said  property  as  arc  re- 
quired  by   the   provisions   of   said   acts. 

And    said further 

states  that  the  schedule  hereto  an- 
nexed, marked  E,  verified  by  his  oath, 
contains  a  full  and   true  statement  of 


all  his  individual  debts,  and,  as  far  as 
possible,  the  names  and  places  of  resi- 
dence of  his  creditors,  and  such  further 
statements  concerning  said  debts  as 
are  required  by  the  provisions  of  said 
acts;  and  that  the  schedule  hereto  an- 
nexed, marked  F,  verified  by  his  oath, 
contains  an  accurate  inventory  of  all 
his  individual  property,  real  and  per- 
sonal, and  such  further  statements  con- 
cerning said  property  as  are  required 
by  the  provisions  of  said  acts. 

And   said  further 

states  that  the  schedule  hereto  an- 
nexed, marked  G,  verified  by  his  oath, 
contains  a  full  and  true  statement  of 
all  his  individual  debts,  and,  as  far  as 
possible,  the  names  and  places  of  resi- 
dence of  his  creditors,  and  such  further 
etatements  concerning  said  debts  as 
are  required  by  the  provisions  of  said 
acts;  and  that  the  schedule  hereto  an- 
nexed, marked  II,  verified  by  his  oath, 
contains  an  accurate  inventory  of  all 
his  individual  property,  real  and  per- 
sonal, and  such  further  statements  con- 
cerning said  property  as  are  required 
by  the  provisions  of  said  acts. 

And   said further 

states  that  the  schedule  hereto  an- 
nexed, marked  J,  verified  by  his  oath, 
contains  a  full  and  true  statement  of 
all  his  individual  debts,  and,  as  far  as 
possible,  the  names  and  places  of  resi- 
dence of  his  creditors,  and  such  further 
statements  concerning  said  debts  as 
are  required  by  the  provisions  of  said 
acts,  and  that  the  schedule  hereto  an- 
nexed, marked  K,  verified  by  his  oath, 
contains  an  accurate  inventory  of  all 
his  individual  property,  real  and  per- 
sonal, and  such  furtlier  statements  con- 
cerning said  property  as  are  required 
by  the  provisions  of  said  acts. 

Wherefore  your  petitioners  pray  that 
the  said  firm  may  be  adjudged  by  a 
decree  of  the  court  to  be  i>ankrupt8 
within  the  purview  of  said  acts. 


Petitioners. 

,  attorney. 

,     the    petitioning 

delators  mentioned  and  described  in 
the  foregoing  jx-tition,  do  hereby  make 
solemn  oath  that  the  statements  con- 
tained   therein    arc    true    according    to 
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the   best    of    tlioir    knowlodj^c,    informa- 
tion and  bfliof. 


Petitioners. 
Subscribed    nnd    sworn    to   before   me 

this   day   of   ,    A.    D. 

18—. 


(official   character). 


(Schedules  to  be  annexed  correspond- 
ing with  schedules  under  Form  No.  !•.) 

(Form  No.  3.) 
C.     Creditors'  Petition. 
To    the    honorable    — 


.iudjie  of  the  district  court  of  the 
United  States  for  the  -dis- 
trict of • 


The    petition    of 

of ,  and  — 

and 


-,  of 
-.   of 


-,  respectfully  shows: 
That ,  of 


has  for  the  greater  portion  of  six 
months  next  preceding  the  date  of  fil- 
ing this  petition,  had  his  principal  place 
of    business     (or    resided,    or     had     his 

domicil)   at  ,  in  the  county  of 

and  state  and  district  afore- 
said, and  owes  debts  to  the  anionut 
of  $1,000. 

That  your  petitioners  are  creditors 
of  said ,  having  prov- 
able claims  amounting  in  the  aggregate 
in  excess  of  securities  held  by  them,  to 
the  sum  of  $500.  That  the  nature  and 
amount  of  your  petitioners'  claims  are 
as  follows: 


And   your   petitioners   further   repre- 
sent that  said is  in 

solvent,  and  that  within  four  months 
next  preceding  the  date  of  this  peti- 
tion the  said  com- 
mitted an  act  of  bankruptcy,  in  that 
he  did  heretofore,  towit,  on  the 
day   of ,   


Wherefore  your  petitioners  pray  that 
service  of  this  petition,  with  a  sub- 
poena,   may    be    made    upon 


as    provided    in    the    acts    of 


congress  relating  to  bankruptcy,  and 
that  lie  may  be  adjudged  by  the  court 
to  be  a  bankrupt  within  the  purview 
of  said  acts. 


Petitioners. 
^    attorney. 

United    States    of   America,    district    of 
,  ss.: 


,   being   three   of   the 

petitioners  above  named,  do  hereby 
make  solemn  oath  that  the  statements 
contained  in  the  foregoing  petition, 
subscribed  by  them,  are  true. 

Before    me, ,    this 


day  of 


-,  189—. 


(official  character). 


(Schedules  to  be  annexed  correspond- 
ing with  schedules  under  Form  No.  1.) 


(Form  No.  4.) 

D.     Order  To  Show  Cause  Upon  Debt- 
or's Petition. 

In    the    district    court    of    the    United 
States    for    the district    of 


1 


In  the  matter  of      | 


I 

}■    In  Bankruptcy. 


Upon    consideration    of    the    petition 

of that     

be   declared  a  bankrupt,  it  is 

ordered  that  the  said 


do  appear  at  this  court,  as  a  court  of 

bankruptcy,   to  be   holden   at  , 

in  the  district  aforesaid,  on  the 

day    of    ,    at o'clock 

in  the  noon,   and  show  cause, 

if  any  there  be,  why  the  prayer  of  said 
petition   should   not  be  granted;   and 

It  is  further  ordered  that  a  copy  of 
said   petition,   together  with   a   writ   of 

subpoena,    be    served    on    said   ■ 

,  by  delivering  the  same  to  him 

personally  or  by  leaving  the  same  at 
his  last  usual  place  of  abode  in  said 
district,  at  least  five  days  before  the 
day   aforesaid. 

Witness      the      honorable      • 
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,  judge  of  the  said  court,  and 

the   seal   thereof,   at ,    in   said 

district,      on      the     day      of 

,  A.  D.  18 . 

(Seal  of  the  court.) 

,    clerk. 


(FoKM  No.  5.) 

n.    Subpoena  to  Alleged  Bankrupt. 

United  States  of  America  ,  dis- 
trict   of .      To    ,    in 

said  district,  greeting: 

For  certain  causes  offered  before  the 
district   court   of  the   United   States  of 

America   within    and   for   the   

district    of    ,    as    a     court     of 

bankruptcy,  we  command  and  strictly 
enjoin  you,  laying  all  other  matters 
aside  and  notwithstanding  any  excuse, 
that  you  personally  appear  before  our 
said    district    court    to    be    holden     at 

,     in     said     district,      on      the 

day  of  ,  A.  D.  189—, 

to  answer,  to  a  peti- 
tion filed  by ,  in  our 

said  court,  praying  that  you  may  be 
adjudged  a  bankrupt;  and  to  do  fur- 
ther and  receive  that  which  our  said 
district  court  shall  consider  in  this  be- 
half. And  this  you  are  in  no  wise  to 
omit,  under  the  pains  and  penalties  of 
what  may  befall  thereon. 

Witness      the      honorable 

,  judge   of  said  court,  and  the 

seal  thereof,  at  ,  this  


day  of 


A.  D.  189- 


(Seal  of  the  court.) 


clerk. 


(FOEM   No.   6.) 

IIL    Denial  of  Bankruptcy. 

In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of 


In  Bankruptcy. 


At 


,  in  said  district,  on  the 

day  of ,  A.  D.  18 . 


And  now  the  said 


appears,  and  denies  that  he  has  com- 
mitted the  act  of  bankruptcy  set  forth 
in  said  petition,   or   that  he  is  insolv- 


ent, and  avers  that  he  should  not  be 
declared  bankrupt  for  any  cause  in 
said  petition  alleged;  and  this  he  prays 
may  be  inquired  of  by  the  court  (or, 
he  demands  that  the  same  may  be  in- 
quired of  by  a  jury). 

Subscribed   and   sworn  to  before  me 
this  day   of  ,  A.  D. 

18 . 


(oflScial  character). 


(Form  No.  7.) 

rv.    Order  for  Jury  Trial. 

In    the    district    court    of    the    United 
States    for   the   district    of 


-1 

In  the  matter  of      | 


}   In  Bankruptcy. 


At 


,  in  said  district,  on  the 

day  of  ,   18 . 

Upon  the  demand  in  writing  filed  by 

,    alleged     to     be     a 


bankrupt,  that  the  fact  of  the  com- 
mission by  him  of  an  act  of  bankrupt- 
cy, and  the  fact  of  his  insolvency  may 
be  inquired  of  by  a  jury,  it  is  ordered, 
that  said  issue  be  submitted  to  a  jury. 
(Seal  of  the  court.) 

,  clerk. 


(Form  No.  8.) 

V.    Special  Warrant  to  Marshal. 

In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of 


\   In  Bankruptcy. 


To   the   marshal    of   said    district    or   to 
either  of  his  deputies,  greeting: 
Whereas   a   petition    for   adjudication 

of   bankruptcy    was,   on     the    ■ 

day    of    ,    A.    D.    18 ,    filed 

against ,  of  the  coun* 

ty  of  and   state  of  ^ 

in    said    district,    and    said    petition    is 
etill  pending;  and  whereas  it  satisfac- 
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torily    appears    that    said has 

coininittod  an  act  of  bankruptcy  (or 
bas  no^jleotod  or  is  ncfjlcctinjT,  or  is 
about  to  so  iioKloct  his  i)roporty  tliat 
it  bas  thereby  deteriorated  or  is  there- 
by deteriorating  or  is  about  thereby 
to  deteriorate  in  value),  you  are  there 
fore  authori7,ed  and  required  to  seize 
and    take   possession   of   all    the   estate, 

real    and    personal,     of     said     

,   and    of   all    his   deeds,   books 

of  account,  and  papers,  and  to  hold  and 
keep  the  same  safely  subject  to  the 
further  order  of  the  court. 

Witness      the       honorable 

,  judge  of  the  said  court,  and 

the    seal    thereof,   at   .   in    said 


district,    on   the 
A.   D.   189—. 
(Seal  of  court.) 


of 


-,  clerk. 


Eeturn  by  Marshal  Tuereon. 

By  virtue   of   the   within   warrant,   1 
have  taken  possession   of  the  estate  of 

the    within-named    , 

and  of  all  his  deeds,  books  of  ac- 
count, and  papers  which  have  come  to 
my  knowledge. 

— ,    marshal    (or    deputy    mar- 
shal). 

Fees  and  Expenses. 

1.  Service   of   warrant    

2.  Necessary     travel,    at     the| 

rate  of  six  cents  a  mile 
each    way    

3.  Actual  expenses  in  custody 

of     property     and     other 
services  as  follows 


(Here  state  the  particulars.) 


,    marshal     (or    deputy    mar- 
shal). 
District   of .   A.   D.   18 . 

Personally    appeared    before    me    the 

said ,  and  made  oath 

that  the  above  exi)enses  returned  by 
him  have  been  actually  incurred  and 
paid  by  him,  and  are  just  and  reason- 
able. 

,  referee   in   bankruptcy. 


(FoKM    No.   9.) 
VI.     Bonds. 

A.     Bond   of  rctitioning   Creditor. 

Know   all    men    by     these     presents: 

that    we, ,    as    prin- 

cij)al,      and ,      as 

sureties,  arc  held  and  firmly  bound  unto 

,  in  the  full  and  just 

sum    of    dollars,    to    be    paid 

to  the  said  ,  execu- 
tors, administrators,  or  assigns,  to  which 
payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  jointly  and  sever- 
ally,  by   the.^   presents. 

Signed  and  sealed  this day 

of  ,  A,  D.   189—. 

The  condition  of  this  obligation  is 
such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district 
court    of    the    United    States    for    the 

district    of against 

the  said ,  and  the  said 

has  aj)plied  to  that  court  for  a  war- 
rant to  the  marshal  of  said  district 
directing    him    to    seize    and    hold    the 

property    of     said , 

subject  to  the  further  orders  of  said 
district  court. 

Now,  therefore,  if  such  a  warrant 
shall  issue  for  the  seizure  of  said  prop- 
erty, and  if  the  said  • 

shall     indemnify     the      said 


for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall 
prove  to  have  been  wrongfully  ob- 
tained, then  the  above  obligation  to 
be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

Sealed   and   delivered  in  presence   of 


Approved      this 
.  A.  D.   189- 


(Seal). 
(Seal). 
(Seal), 
day     of 


district  judge. 


(Form   No.    10.) 
B.     Bond  to  Marshal. 
Know    all    men    by    these     presents: 
That   we, ,  as  princi- 


pal, and 


are  held  and  firmly  bound  unto 


-,  as  sureties, 


,  marshal  of  the  United  States 

for   the   district   of  , 

in    the    full   and   just   sum   of 

dollars,  to  be  paid  to  the  said 

,   his  executors,  adminstrators, 
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or  assigns,  to  wticli  (pajment,  well 
and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  by  these 
presents. 

Signed  and  sealed  this  day 

of  ,  A.  D.  189-. 

The  condition  of  this  obligation  is 
such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district 
court    of    the    United    States     for     the 

district    of   ,   against 

the    said    ,    and    the 

said  court  has  issued  a  warrant  to  the 
marshal  of  the  United  States  for  said 
district,  directing  him  to  seize  and  hold 

property  of  the  said , 

subject  to  the  further  order  of  the 
court,  and  the  said  property  has  been 
seized  by  said  marshal  as  directed,  and 
the   said  district  court  upon  a  petition 

of  said bas  ordered 

the  said  property  to  be  released  to 
him. 

Xow,  therefore,  if  the  said  property 
shall    be    released    accordingly    to    the 

said ,    and    the    said 

,    being    adjudged    a 

bankrupt,  shall  turn  over  said  property 
or  pay  the  value  thereof  in  money  to 
the  trustee,  then  the  above  obligation 
to  be  void;  otherwise  to  remain  in 
full   force  and  virtue. 

Sealed  and  delivered  in  the  presence 
of: 


Approved      this 


-,   A.   D.   189—. 


(Seal). 

(Seal). 

(Seal). 

(lay      of 

district  judge. 


(Form    Xo.    11.) 

VII.     Adjudication. 

A.     Adjudirntum   Thai    Dfhtor  T.<t  Not 
Bankrupt. 

In    the    district    court    of    the    United 
States    for    the district    of 


1 


In  the  matter  of      | 


I 

\    In  Bankruptcy. 


AJt 


18- 


day 


in 
of 


said    district, 
,     A. 


on 
D. 


trict  of 
This 


before   the   honorable  — 
judge    of    the    


dis- 


tion  of 


cause  came   on  to  be  heard   at 
in  said  court,  upon  the  peti- 


that 


be  adjudged  a  bankrupt  with- 
in the  true  intent  and  meaning  of  the 
acts  of  congress  relating  to  bankruptcy, 
and  (here  state  the  proceedings,  whether 
there  was  no  opposition,  or,  if  opposed, 
state  what  proceedings  were  had). 

And  thereupon,  and  upon  considera- 
tion of  the  proofs  in  said  cause  (and 
the  arguments  of  counsel  thereon,  if 
any),  it  was  found  that  the  facts  set 
forth  in  said  petition  were  not  proved; 
and  it  is  therefore  adjudged  that  said 
was  not  a  bank- 
rupt, and  that  said  petition  be  dis- 
missed,  with   costs. 

"Witness      the      honorable      —  ' 


,  judge  of  said  court,  and  the 

seal   thereof,   at   ,   in    said   dis- 


trict, on  the 

A.  D.   18 . 

(Seal  of  court.) 


day  of 


— ,   clerk. 


(Form   No.   12.) 
B.     Adjudicatio7i   of   Bankruptcy. 
In    the    district    court    of    the    United 


States    for    the    — 


district    of 


In  the  matter  of 


Bankrupt. 


\    In  Bankruptcy. 
I 


At 


,  in   said  district,  on  the 

day  of  ,  A.  D.  18 , 

before    the    honorable    ,    judge 

of  said  court  in  bankruptcy,  the  peti- 
tion of that 

be  adjudged  a  bankrupt,  with- 


in the  true  intent  and  meaning  of  the 
acts  of  congress  relating  to  bankruptcy, 
having  been  heard  and  duly  considered, 

tlie    said is    hereby 

declared  and  adjudged  bankrujit  ac- 
cordingly. 

Witness     the       honorable      
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,  j"(^ge  of  said   court,  nnd   the 

seal   thereof,   at ,   in    said   dis 

trict.  on  the  day  of  , 

A.  D.  18 . 

(Seal  of  the  court.) 

-,  clerk. 


VIII. 


^FoRJi   No.    13.) 
Appointment,  Oath,  and  Report 
of  Appraisers. 


In    the    district    court 
States   for    the   


of    the    United 
district    of 


1 

In  the  matter  of      | 


}■    In  Bankruptcy. 


Bankrupt.       j 
J 


It  is  ordered  that 


of 


'     "J 

,    and ,     of 

,    three     disinterested     persons 

be,  and  they  are  hereby,  appointed  ap- 
praisers to  appraise  the  real  and  per- 
sonal property  belonging  to  the  estate 
of  the  said  bankrupt  set  out  in  the 
schedules  now  on  file  in  this  court,  and 
report  their  appraisal  to  the  court,  said 
appraisal  to  be  made  as  soon  as  may 
be,  and  the  appraisers  to  be  duly 
sworn. 

Witness  my  hand  this day 

of  ,  A.  D.  18 . 

,  referee  in  bankruptcy. 


district  of 


Personally  appeared  the  within  named 
and   severally  made 


oath  that  they  will  fully  and  fairly  ap 
praise  the  aforesaid  real  and  personal 
property  according  to  their  best  skill 
and  judgment. 


Subscribed  and   sworn  to   before   me 

this  day  of  ,  A.   D. 

189—. 


(official  character). 


"Wte,  the  undersigned,  having  been 
notified  that  we  were  appointed  to  es- 
timate and  appraise  the  real  and  per- 
sonal property  aforesaid,  bave  attended 
to  the  duties  assigned  us,  and  after  a 
strict  examination  and  careful  inquiry, 


we  do  cstiinato  and  appraise  the  same 
as   follows:  


In   witness  whereof   we   hereunto  set 

our   hands,   at ,   this   — 

day  of  ,  A.  D.  18 . 


(Form  No.  14.) 
IX-    Reference. 

A.     Order  of  Beference. 
In    the    distfict    court    of    the 

States   for    the   — 


United 
—    district    of 


In  the  matter  of 


1 


\    In  Bankruptcy. 


Bankrupt.       | 
J 


of 


Whereas,      

,   in  the   county    of    

and   district  aforesaid,  on  the  

day    of    ,    A.    D.    18 ,    was 

duly  adjudged  a  bankrupt  upon  a  peti- 
tion filed  in  this  court  by  (or  against) 

him   on   the  day  of  , 

A.  D.  189 ,  according  to  the  pro- 
visions of  the  acts  of  congress  relating 
to  bankruptcy, 

It    is    thereupon    ordered,    that    said 

matter      be       referred       to ■ 

,  one  of  the  referees  in  bank 


ruptcy  of  this  court,  to  take  such  fur- 
ther proceedings  therein  as  are  required 

by  said  acts;  and  that  the  said 

shall    attend   before   said   ref- 
eree on  the  day  of  , 

,  and  thenceforth  shall  sub- 


at  

mit  to  such  orders  as  may  be  made  by 
said    referee   or   by   this   court    relating 

to    said bankruptcy. 

Witness      the      honorable      
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• ,  judge   of  the  said  court,  and 

the    seal    thereof,    at ,    in   said 

district,      on      the      day      of 

,  A.  D.  18 . 

(Seal  of  court.) 


clerk. 


(Form   No.    15.) 

B.     Order    of    Reference     in     Judge's 
Absence. 

In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of 


1 


}■    In  Bankruptcy. 


Whereas    on    the 

,  A.  D.  18- 

filed   to    have    


day     of 

-,  a  petition  was 

-    .     of 


-,    in    the    county    of 


and  district  aforesaid,  adjudged  a  bank- 
rupt according'  to  the  provisions  of  the 
acts  of  congress  relating  to  bankrupt- 
cy; and  whereas  the  judge  of  said 
court  was  absent  from  said  district  at 
the  time  of  filing  said  petition  (or, 
in  case  of  involuntary  bankruptcy,  on 
the  next  day  after  the  last  day  on 
which  pleadings  might  have  been  filed, 
and  none  have  been  filed  by  the  bank- 
rupt or  any  of  his  creditors),  it  is 
thereupon  ordered  that  the  said  matter 

be   referred   to  ,   one 

of  the  referees  in  bankruptcy  of  this 
court,  to  consider  said  petition  and  take 
such  proceedings  therein  as  are  re- 
quired by  said  acts;   and  that  the  said 

— ; shall   attend    before 

Raid    referee    on    the     day     of 


-,  A.  D.  189- 


at 


Witness   my   hand   and   the   seal   of 

the    said    court,    at    ,    in    said 

district,      on     the day     of 

,  A.  D.   189—. 

(Seal  of  the  court.) 


-,  clerk. 


(Form   No.   16.) 

C.     Referee's  Oath  of  Office. 

^1 ,    do     Holemnly 

swear    that    I    will     administer     justice 
without    respect   to    persons,     and     do 


equal  right  to  the  poor  and  to  the  rich, 
and  that  I  will  faithfully  and  im- 
partially discharge  and  perform  all  the 
duties  incumbent  on  me  as  referee  in 
bankruptcy,  according  to  the  best  of 
my  abilities  and  understanding,  agree- 
ably to  the  constitution  and  laws  of 
the   United  States.     So   help  me  God. 


Subscribed   and   sworn   to   before   me 

this day   of   ,   A.    D. 

18 . 

,   district   judge. 


(Form    No.   17.) 

D.     Bond  of  Beferee. 

Know    all    men    by    these     presents: 

That  we ,  of , 

as  principal,  and ,  of 

and ,     of 


,  as  sureties  are  held  and  firm- 
ly bound  to  the  United  States  of 
America  in  the  sum  of  dol- 
lars, lawful  money  of  the  United 
States,  to  be  paid  to  the  said  United 
States,  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  by  these 
presents. 

"Signed  and  sealed  this day 

of ,  A.  D.  189—. 

The    condition    of    this    obligation    is 

such    that    whereas    the    said 

has  been  on  the day 

of   ,    A.    D.    18 ,    appointed 

by    the    honorable , 

judge  of  the  district  court  of  the  United 
Slates    for    the     district     of 


,   a    referee   in   bankruptcy,    in 

and  for  the  county  of ,  in  said 

district,  under  the  acts  of  congress  re- 
lating to   bankruptcy. 

Now,  therefore,  if  the  said  

shall   well  and  faithfully  dis- 


charge and  perform  all  the  duties  per- 
taining to  the  said  ofTiee  of  referee 
in  bankruptcy,  then  this  obligation  to 
bo  void;  otherwise  to  remain  in  full 
force  and  virtue. 
Signed  and  sealed  in  the  presence  of 

(L.   S.). 

(U  S.). 

(L.  S.). 

(lay      of 


Approved      this 
.  A.  D.  189- 


-,  district   judge. 
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(Form    \o.    IS.) 
X.     Creditors'  Meeting. 

A.     Notu-e  of  Ftr.st  Mciting  of  Cred- 
itors. 

In    the    district    court    of    the    United 
States    for    the district    of 


III   Hiuikruptcy. 
1 


In  the  matter  of     | 


I 

}    In   Bankruptcy. 


Bankrupt.       | 
J 


To  the  creditors  of 
of     ,      in 


the      county      of 

,    and    district    aforesaid,     a 

bankrupt. 

Notice   is   hereby  given   that   on    the 

day  of ,  A.  D.  18 , 

the    said    •    wag    duly 

ad.judicated    bankrupt;     and     that     the 
first    meeting    of    his   creditors   will    be 

held   at   in ,   on    the 

day  of ,  A.  D.  18 •, 


at 


o  'clock     in     the 


noon,  at  whicli  time  the  said  cred- 
itors may  attend,  prove  tlieir  claims, 
api)oint  a  trustee,  examine  the  bank- 
rupt, and  transact  such  other  business^ 
as  may  properly  come  before  said  meet- 
ing. 

,  18 . 

,  referee  in  bankruptcy. 


(Form    No.    ]9.) 
B.     List    of    Debts    Proved     at     First 
Meeting. 

In    the    district    court    of    the    United 
States    for    the district    ol 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At 


before 


in   said   district,   on   the 

day  of ,  A.  I).  18 , 

,  referee  in  bankruptcy. 


The    following    is    a    list    of    creditors 
K-ho  have  this  day  proved  their  debts: 


Names  of 

(^roditors. 

Residence. 

Debts 
Proved. 

t 

Dols. 

Cts. 

,  referee  in  bankru|)tcy. 


(Form   No.  20.) 

C.  General  Letter  of  Attorney  in 
Fart  When  Creditor  Is  Not 
Represented  by  Attorney  at 
Law. 

In    the     district    court    of    the    United 
StTitos    for    the district    of 


In  the  matter  of 


}-    In  Bankruptcy. 


Bankrupt.       | 


To 


of 


in    the    county    of and    state 

of  ,   do    hereby   authorize   you, 

or  any  one  of  you,  to  attend  the  meet- 
ing or  meetings  of  creditors  of  the 
bankrupt  aforesaid  at  a  court  of  bank- 
ruptcy, wherever  advertised  or  directed 
to  be  holden,  on  the  day  and  at  tlie 
hour  appointed  and  notified  by  said 
court  in  said  matter,  or  at  such  other 
place  and  time  as  may  be  appointed  by 
the  court  for  holding  such  meeting  or 
meetings,  or  at  which  such  meeting  or 
meetings,  or  any  ad.journment  or  ad- 
.iournments  thereof  may  be  held,  and 
then  and  there  from  time  to  time,  and 
as  often  as  there  may  be  occasion,  for 
me  and  in  my  name  to  vote  for  or 
against  any  proposal  or  resolution  that 
may  be  then  submitted  under  the  acts 
of  congress  relating  to  bankruptcy;  and 
in  the  choice  of  trustee  or  trustees  of 
the  estate  of  the  said  bankrupt,  and 
for   me   to   assent  to   such   appointment 
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of  trustee;  and  with  like  powers  to  at- 
tend and  vote  at  any  other  meeting  or 
meetings  of  creditors,  or  sitting  or  sit 
tings  of  the  court,  which  may  be  held 
therein  for  any  of  the  purposes  afore- 
said; also  to  accept  any  composition 
proposed  by  said  bankrupt  in  satisfac- 
tion of  his  debts,  and  to  receive  pay- 
ment of  dividends  and  of  money  due 
me  under  any  composition,  and  for 
any  other  purpose  in  my  interest  what- 
soever, with  full  power  of  substitu- 
tion. 

In  witness  whereof  I  have  hereunto 
signed  my  name  and  affixed  mj^  seal 
the    day    of ,    A.    D. 


189—. 


(L.    S.). 


Signed,  sealed,  and  delivered  in  pres- 
ence of . 

Acknowledged        before        me        this 

day  of  — ,  A.  D.  189—. 

— (official  character). 


(Form    No.    21.) 

D.     Special     Letter     of     Attorney     in 
Fact. 


In  the  matter  of 


Bankrupt.       | 


\    In  Bankrux)tcy. 
I 


To 


I  hereby  authorize  you,  or  any  one 
of  you,  to  attend  the  meeting  of  cred- 
itors  in    thifl   matter,   advertised   or   di 

rected    to    be    holden    at    ,    on 

the   day    of   ,    before 

,   or   any   adjournment   thereof, 

and     then      and      there for 

and  in  name  to  vote 

for  or  against  any  proposal  or  resolu- 
tion that  may  be  lawfully  made  or 
passed  at  such  meeting  or  adjourned 
meeting,  and  in  the  choice  of  trustee 
or  trustees  of  the  estate  of  the  said 
bankrupt. 

(L.  S.). 

In  witness  whereof  I  have  hereunto 
signed    my    name    and    affixed    my    seal 

the    day    of   ,    A.    D. 

189—. 

Signed,  scaled,  and  delivered  in  pres- 
ence of  -^ . 


Acknowledged 
day  of 


before 


me        this 
A.  D.  189— 


(official  character). 


XI. 


(Form   No.   22.) 
Trustee. 


A.     Appointment  of  Trustees  by  Cred- 
itors. 
In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of     | 
I 


J-    In  Bankruptcy. 


Bankrupt. 


At 


before 


,  in  said  district,  on  the 

day  of ,  A.  D.  18 , 

-    ,    referee     in 


bankruptcy. 

This  being  the  day  appointed  by  the 
court  for  the  first  meeting  of  creditors 
in  the  above  bankruptcy,  and  of  which 
due  notice  has  been  given  in  the  (here 
insert  the  names  of  the  newspapers  in 
which  notice  was  published),  we,  whose 
names  are  hereunder  written,  being  the 
majority  in  number  and  in  amount  of 
claims  of  the  creditors  of  the  said  bank 
rupt,  whose  claims  have  been  allowed 
and   who   are   present   at   this   meeting 

do    hereby   appoint   

of  ,  in  the  county  of 


and   state  of ,  to   be   the   trus 

,tce —    of    the    said    bankrupt's    estate 
and   effects. 


Signature   of   |  Residences  |  Amt.  of 
Creditors.        of  the  same.  I     debt. 


Ordered  that  the  above  appointment 
of  trustee —  be,  and  the  same  is  hereby 
approved. 

— ,  referee  in  bankruptcy. 
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(Form    No.    L13.) 

B.     Appointment    of    Trustfc   by   Ref- 
tree. 

In    the    district    court    of    tlio    United 
States    for    the district    of 


1 

In  the  matter  of      | 

I 


\    In  Bankruptcy. 


Bankrupt.       | 


At 


,  in  said   district,  on  the 

day  of ,  A.  D.  IS , 

,  referee  in  bankruptcy, 


before 

This  being  the  day  appointed  by  the 
court  for  the  first  meeting  of  creditors 
under  the  said  bankruptcy,  and  of 
which  due  notice  has  been  given  in  the 
(here  insert  the  names  of  the  news- 
papers in  which  notice  was  putilished), 
I,  the  undersigned  referee  of  the  said 
court  in  bankruptcy,  sat  at  the  time 
and  place  above  mentioned,  pursuant  to 
such  notice,  to  take  the  proof  of  debts 
and  for  the  choice  of  trustee  under 
the  said  bankruptcy;  and  I  do  hereby 
certify  that  the  creditors  whose  claims 
had  been  allowed  and  were  present,  or 
duly  represented,  failed  to  make  choice 
of  a  trustee  of  said  bankrupt's  estate, 
and    therefore    I     do     hereby     appoint 

,  of  ,  in  the 

county     of     and     state      of 

■ ,   as   trustee   of  the   same. 

,   referee  in  bankruptcy. 


(FoEM    No.    24.) 

C.     Notice  to  Trustee  of  His  Appoint 
ment. 
In    the    district    court    of    the    United 
States    for    the district    of 


1 

In  the  matter  of      | 


J-    In  Bankruptcy. 


Bankrupt. 


To 


of 


the   county   of 
aforesaid : 


and    district 


I  hereby  notify  you  that  you  were 
duly  appointed  trustee  (or  one  of  the 
trustees)    of    the    estate    of    the    above 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


named    bankrupt    at    the    first    meeting 

of   the   creditors,   on   the   day 

of ,  A.  D.   18 ,  and  I  have 

approved  the  said  appointment.  The 
penal  sum  of  your  bond  as  such  trus- 
tee has  been   fixed  at  dollars. 

You  are  required  to  notify  me  forth- 
with of  your  acceptance  or  rejection 
of  the  trust. 

Dated  at  ,  the day 

of  ,  A.   D.   18 . 


-,   referee  in  bankruptcy. 


D. 


(Form    No.    25.) 
Bond  of  Trustee. 


Know    all    men    by    these     presents: 
That       we, of 


as    principal,    and 

of    ,    and 

of 


,  as  sureties,  are 

held  and  firmly  bound  unto  the  United 
States    of     America     in     the     sum     of 

dollars,    in    lawful    money    ot 

the  United  States,  to  be  paid  to  the 
said  United  States,  for  which  payment, 
well  and  truly  to  be  made,  we  bind 
ourselves  and  our  heirs,  executors,  and 
administrators,  jointly  and  severally, 
by  these  presents. 

Signed  and  sealed  this  day 

of ,  A.   D.   189—. 

The  condition  of  this  obligation  is 
such,    that    whereas     the     above-named 

,  was,  on  the  

(lay  of  A.  D.  189—,  appointed 

trustee  in  the  case  pending  in  bank- 
ruptcy, in  said  court,  wherein 


said   — 


is  the   bankrupt,   and   he,   the 

,    has     accepted 

said  trust  with  all  the  duties  and  obli- 
gations pertaining  thereunto: 

Now,  therefore,  if  the  said  

trustee    as     aforesaid,     shall 


obey  such  orders  as  said  court  may 
make  in  relation  to  said  trust,  and 
shall  faithfully  and  truly  account  for 
all  the  moneys,  assets  and  effects  of 
the  estate  of  said  bankrupt  which  shall 
come  into  his  hands  and  possession,  and 
shall  in  all  respects  faithfully  perform 
all  his  official  duties  as  said  trustee, 
then  this  obligation  to  be  void;  other- 
wise, to  remain  in  full  force  and  virtue. 
Signed  and  sealed  in  presence  of 


(Seal). 
(Seal). 
(Seal). 
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(Form    No.   26.) 
E.     Order  Approving   Trustee's  Bond. 

At  a  court  of  bankruptcy,  held  in  and 

for  the  district  of , 

at  ,  ,   this  

day       of ,       189—.       Before 

,  referee  in  bank- 
ruptcy, in  the  district  court  of  the 
United  States  for  the dis- 
trict of  . 

1 


In  the  matter  of 


}•    In  Bankruptcy. 


Bankrupt.      | 


It    appearing   to    the    court 

-,  of  ,  and  in  said  dis- 


trict, has  been  duly  appointed  trustee 
of  the  estate  of  the  above-named  bank- 
rupt, and  has  given  a  bond  with 
sureties  for  the  faithful  performance 
of  his  official  duties,  in  the  amount 
fixed  by  the  creditors  (or  by  order 
of    the    court),   to-wit,    in    the    sum    of 

dollars,  it  is  ordered  that  the 

said  bond  be,  rand  the  same  is  hereby, 
approved. 

,  referee  in  bankruptcy. 


(Form    No.   27.) 

P.     Order    That    No    Trustee    Be    Ap- 
pointed. 

In    the    district    court    of    the    United 
States    for    the district    ol 


In  the  matter  of      | 
I 


}■    In  Bankruptcy. 


Bankrupt.      | 
J 


It  appearing  that  the  schedule  of  the 
bankrupt  discloses  no  assets,  and  that 
no  creditor  has  appeared  at  the  first 
meeting,  and  that  the  appointment  of 
a  trustee  of  the  bankrupt's  estate  is 
not  now  desirable,  it  is  hereby  or- 
dered that,  until  further  order  of  the 
court,  no  trustee  be  appointod  and  no 
other  meeting  of  the  creditors  be 
called. 

,  referee  in  bankruptcy. 


(Form  No.  28.) 

XII.     Examination  of  Bankrupt. 

A.     Order  for  Examination  of  BanJc- 
Tupt. 

In    the    district    court    of    the    United 
States    for   the  district    of 


V 

In  the  matter  of     | 
I 


}■    In  Bankruptcy. 


Bankrupt.       | 


At 


-,  on  the 


day  of 


,  A.  D.  18- 

Upon     the     application     of    • 

— ,  trustee  of  said  bankrupt   (or 

creditor  of  said  bankrupt),  it  is  or- 
dered that  said  bankrupt  attend  before 
,  one  of  the  referees 


in  bankruptcy  of  this  court,  at 
on    the   day    of 


at 


o'clock  in  the 


to  submit  to  examination  under  the 
acts  of  congress  relating  to  bank- 
ruptcy, and  that  a  copy  of  this  order 
be  delivered  to  him,  the  said  bank- 
rupt,   forthwith. 

,  referee  in  bankruptcy. 


(Form   No.   29.) 
B.     Examination  of  Bankrupt  or  Wit- 


In    the    district    court 
States    for    the   


of    the    United 
district    of 


1 

In  the  matter  of     | 
I 


In  Bankruptcy. 


Bankrupt. 


-J 


At 


,  in  said  district,  on  the 

clay  of ,  A.  D,  18 ^, 

before ,   one    of    the 

referees    in    bankruptcy    of    said    court. 
,   of    ,    in 


the   county   of 


and    state    of 


being  duly  sworn  and  ex- 
amined at  the  time  and  place  above 
mentioned,  upon  his  oath  says  (here 
insert  substance  of  examination  o| 
party). 

,  referee  in  bankruptcy, 
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(i\iKM  No.  ;ui.) 

C.     Suiuwoiis    to    'H'itiicss. 


To 


"Whereas 


of 


^ ,    in    the   county   of , 

and   state  of  ,   lias   been   duly 

adjudged  bankrupt,  and  the  proceedings 
in  bankruptcy  is  pending  in  the  dis- 
trict   court    of    the    United    States    for 

the  district   of . 

These   are   to    require   you,   to    whom 
this    summons    is    directed,    personally 

to    bo    and     appear     before     

,  one  of  the  referees  in  bank- 
ruptcy  of   the   said   court,  at  , 

on    the   day    of ,    at 


(Form    No.    31.) 
Xin.     Proof  of  Debts, 

A.     I'ruof   of    U lisccured   Debt. 
In    the    district    court    of    the    United 
States    for    the district    of 


1 

In  the  matter  of      | 


)■    In  Bankruptcy. 


o'clock  in  the 


noon, 


then  and  there  to  be  examined  in  rela- 
tion  to   said  bankruptcy. 

Witness      the      honorable ■ 

— ■ ,  judge  of  said  court,  and  the 

seal  thereof  at  ,  this  


Bankrupt. 


At 


,    in     said     district     of 

-,     on     the     day     of 

-,   A.   D.    189—,   came 

-,  of  ,  in  the  county  of 

-,   in   said    district    of   , 


and  made  oath,  and  says  that 


day  of 


A.  D.  189- 


clerk. 


Eeturn  of  Summons  to  Witness. 

In    the    district    court    of    the    United 
States    for    the district    of 


1 

In  the  matter  of     | 


\    In  Bankruptcy. 


Bankrupt.       | 


On   this 


day    of 


A.  D.  18 ,  before  me  came 

,  of  ,  in  the  county  of 

,   and   state   of ,    ana 


,  the  person  by  (or  against) 
whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and 
still    is,    justly    and    truly    indebted    to 

said   deponent   in   the   sum   of  ■ 

dollars;   that   the   consideration   of   said 
debt  is  as  follows: • 


that    no    part    of    said    debt    has     been 
paid   (except ■ 


that   there   are    no   set-offs    or    counter- 
claims to  the  same   (except • 

-); 


and  that  deponent  has  not,  nor  has 
any  person  by  his  order,  or  to  his 
knowledge  or  belief,  for  his  use,  had 
or  received  any  manner  of  security  for 
said  debt  whatever. 

,   creditor. 

Subscribed   and   sworn    to   before    me 
this  day   of  ,   A.   D. 


makes  oath,  and  says  that  he  did,  on 
-,  the day  of 


A.  D.   189 — ,  personally  serve  

,    of ,    in    the    county 

,    and    state    of     , 


of    - 

with  a  true  copy  of  the  summons  here- 
to annexed,  by  delivering  the  same  to 
him;  and  he  further  makes  oath,  and 
says  that  he  is  not  interested  in  the 
proceeding  in  bankruptcy  named  in 
said   summons. 


18 . 


(official  character). 


(Form   No.   32.) 
B.     Proof  of  Secured  Debt. 
In    the    district    court    of    the    United 
States    for    the district    of 


Subscribed   and   sworn    to   before    me 

this day   of   ,    A.    D. 

18 . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At 


in     said     district     of 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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-,     on     the day     ol 

-,   A.   D.   189 — ,   came 

-,    of    ,    in    the    county 


of ,  in  said  district  of 

and  made  oath,  and  says  that  • 

,    the    person    by    (or    against) 

whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and 
still    is,    justly    and    truly    indebted    to 

said  deponent,  in   the  sum  of  ■ 

dollars;  that  the  consideration  of  said 
debt  is  as  follows: • 


that    no    part    of    said    debt    has    been 
paid   (except ■ 


that   there   are    no   set-offs   or   counter- 
claims to  the  same   (except  ■ 

-)  ;  and  that  the  only  se- 


curities held  by  this  deponent  for  said 
debt  are  the  following: • 


creditor. 


Subscribed   and   sworn   to   before   me 

this   day    of A.    D. 

18 . 

(official   character). 


(Form   No.   33.) 

C.     Proof  of  Debt  Due  Corporation. 

In    the    district    court    of    the    United 
States    for    the district    ot 


1 

In  the  matter  of      | 
I 


\    In  Bankruptcy. 


Bankrupt.       | 


At 


of 


,     in     said     district     ol 

-,     on     the     day     of 

-,   A.   D.    189—,   came   

-,    of   ,    in    the    county 


-,  and  state  of 


-,  and 


ntade  oath  and  says  that  he  is 
of   the  ,  a  corporation   incorpo- 
rated   by    and    under    the    laws    of    the 

state    of ,    and     carrying     on 

business  at  ,  in  the  county  of 

,   and    state    of   ,    and 

that  he  is  duly  authorized  to  make  this 

proof,  and  says  that  the  said 

,   the   person    by     (or    against) 

whom    a    petition    for    adjudication    of 


bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  the  said  petition, 
and  still  is  justly  and  truly  indebted 
to  said  corporation  in  the  sum  oi 
dollars;  that  the  consideration 


of  said  debt  is  as  follows: 


that    no    part    of    said    debt    has    been 
paid   (except  ■ 


that   there   are   no    set-offs   or   counter- 
claims to  the  same   (except 


and  that  said  corporation  has  not,  nor 
has  any  person  by  its  order,  or  to  the 
knowledge   or   belief   of   said   deponent, 
for  its  use,   had   or   received  any   man 
ner  of  security  for  said  debt  whatever 

,  of   said 

corporation. 

Subscribed   and   sworn   to   before    me 

this   day    of A.    D. 

18 . 


(official   character). 


(Form   jS'o.   34.) 

D.     Proof  of  Debt  by  Partnership, 

In    the    district    court    of    the    United 
States    for    the district    ot 


In  the  matter  of      | 


\    In  Bankruptcy. 


Bankrupt. 


At 


,     in     said     district     of 

,     on     the     clay     ot 

,   A.   D.   189 — ,   came   

,    of   ,    in    the    county 

of ,  in  said  district  of , 

and  made  oath  and  says  that  he  is  one 
of  the  firm  of ,  con- 
sisting     of       himself       and      


of    — 


and    state    of 


-,    in    the    county 


the 


of    

that  the  said 
person  by  (or  against)  whom  a  peti- 
tion for  adjudication  of  bankruptcy 
has  been  filed,  was  at  and  before  the 
filing  of  said  petition,  and  still  is, 
justly  and  truly  indebted  to  this  de- 
ponent's said  firm  in  the  sum  of 
dollars;  that  the  considera- 
tion of  said  debt  is  as  follows: 
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that    no    part    of    said    debt    has    been 

paid   (except  ^ —  ~~ 

)  5 


that  there  are  no  setoffs  or  counter- 
claims to  the  same  (except 

)  t 

and  this  deponent  has  not,  nor  has  his 
said  linn,  nor  has  any  person  by  their 
order,  or  to  this  deponent's  knowledge 
or  belief,  for  their  use,  had  or  received 
any  manner  of  security  for  said  debt 
whatever. 

,  creditor. 

Subscribed   and    sworn   to   before    me 

this   day    of A.    D. 

IS . 


(oflicial    character). 


(Form    No.   35.) 

E.     Proof  of  Debt  by  Agent  or  Attor- 
ney. 

In    the    district    court    of    the    United 
States    for    the district    of 


1 

In  the  matter  of      | 


I 

[.    In  Bankruptcy. 


Bankrupt.       | 

J 

At    ia    said     district     of 

,    on    the     day     of 


-,   A.   D.    189 — ,   came 

-,  of  ,  in  the  county  of 


,  and  state  of ,  attor- 
ney (or  authorized  agent)   of  , 

in  the  county  of ,  and  state  of 

,  and  made  oath  and  says  that 

,    the   person    by    (or 

against)  whom  a  petition  for  adjudica- 
tion of  bankruptcy  has  been  filed,  was 
at  and  before  the  filing  of  said  peti- 
tion, and  still  is,  justly  and  truly  in- 
debted to  the   said  , 

in    the    sum    of   dollars;    that 

the  consideration  of  said  debt  is  as 
follows:    


that    no    part    of    said    debt    has    been 
paid   (except  


); 

and  that  this  deponent  has  not,  nor 
has  any  person  by  his  order,  or  to  this 
deponent's  knowledge  or  belief,  for  his 
use  had  or  received  any  manner  of 
security  for  said  debt  whatever.  And 
this  deponent  further  says,  that  this 
deposition  cannot  be  made  by  the  claim- 
See  "How  To  Use  Tliis  Volume,"  Introduction,  page  r. 


ant  in  person  because 


and  that  he  is  duly  authorized  by  his 
principal  to  make  this  allidavit,  and 
that  it  is  within  his  knowledge  that 
the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated,  and 
that  such  debt,  to  the  best  of  his 
knowledge  and  belief,  still  remains  un- 
paid  and    unsatisfied. 

Subscribed   and    sworn   to   before   me 

this  day    of ,    A.    D. 

18—. 

(official  character). 


(Form   No.   36.) 
F.     Proof  of  Secured  Debt  by  Agent. 

In    the    district    court    of    the    United 
States    for    the district    of 


1 

In  the  matter  of     | 
I 


\    In  Bankruptcy. 


Bankrupt.       | 


At  ,  in  said  district  of 

on  the day  of 

189 — .     came 


A.  D. 
-.     of 


,    in    the    county    of   — 

and    state    of    ,    attorney    (or, 


authorized   agent)    of 
county    of 


and 


in   the 
state     of 


— ,  and  made  oath,  and  says  that 
•,   the    person    by    (or 


against)  whom  a  petition  for  adjudica- 
tion of  bankruptcy  has  been  filed,  was, 
at  and  before  the  filing  of  said  petition, 
and   still   is,  justly   and   truly   indebted 

to    the   said in  the 

sum  of  dollars;  that  the  con- 
sideration  of   said   debt  is   as   follows: 


that    no    part    of    said    debt    has    been 
paid   (except  


that   there   are    no   set-offs   or    counter- 
claims to  the  same   (except  


and    that    the    only    securities    held    by 

said for    said    debt 

are    the   following:   


and  this  deponent  further  says  that 
this  deposition  cannot  be  made  by  the 
claimant   in   person   because  
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and  that  he  is  duly  authorized  by  his 
principal  to  make  this  deposition,  and 
that  it  is  within  his  knowledge  that 
the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated. 


Subscribed   and    sworn    to   before   me 

this  dav   of ,    A.   D. 

18 . 

(official  character). 


(Form    No.    37.) 
G.     Affidavit  of  Lost  Bill  or  Note. 
In    the    district    court    of    the    United 
States    for    the district    of 


1 

In  the  matter  of     [ 
,1 


'f    In  Bankruptcy. 


Bankrupt.       j 

J 

On    this   day    of 


D.      18- 


countv     of 


at 
-,  of 


,     came 

,  in  the 

and     state     of 


,  and  makes  oath  and  says  that 

the  bill  of  exchange  (or  note),  the 
particulars  whereof  are  underwritten, 
has  been  lost  under  the  following  cir- 
cumstances, to-wit:  


and  that  he,  this  deponent,  has  not 
been  able  to  find  the  same;  and  this 
deponent  further  says  that  he  has  not, 

nor  has  the  said ,  or 

any  person  or  persons  to  their  use,  to 
this  deponent's  knowledge  or  belief, 
negotiated  the  said  bill  (or  note),  nor 
in  any  manner  parted  with  or  assigned 
the  legal  or  beneficial  interest  therein, 
or  any  part  thereof;  and  that  he,  this 
deponent,  is  the  person  now  legally  and 
beneficially  interested  in  the  same. 

Bill  or  Note  Above  Be f erred  To. 


Date. 


Drawer  or  | 
maker.      [Acceptor. 


Sum. 


Subscribed   and   sworn   to   before   me 

this day   of   ,   A.   D. 

IS—. 

(official  character). 


(Form  No.  38.) 
XIV.     Orders  on  Claims, 

A.     Order  Seducing   Claim. 
In    the    district    court    of    the    United 

States   for    the district    of 


1 

In  the  matter  of     | 


Bankrupt. 


}■    In  Bankruptcy. 

I 


At 


,  in  said  district,  on  the 

day  of  ,  A.  D.  18—. 

Upon  the  evidence  submitted  to  this 

court     upon     the     claim     of     

against  said  estate  (and,  if  the  fact  be 
so,  upon  hearing  counsel  thereon),  it 
is  ordered,  that  the  amount  of  said 
claim  be  reduced  from  the  sum  of 
,   as   set   forth  in   the   affidavit 


in  proof  of  claim  filed  by  said  creditor 

in    said   case,   to    the   sum   of  , 

and  that  the  latter  named  sum  be  en- 
tered upon  the  books  of  the  trustee 
as  the  true  sum  upon  which  a  dividend 
shall    be    computed     (if    with    interest, 

with  interest  thereon  from  the 

day  of  ,  A.  D.  18—). 

,   referee  in   bankruptcy. 


(Form  No.  39.) 

B.     Order  Expunging   Claim. 

In    the     district    court    of    the    United 
States    for    the district    of 


1 

Tn  the  matter  of      | 


Bankrupt.       | 


\    In  Bankruptcy. 
I 


At  ,  in   said  district,  on  the 

day  of ,   A.   D.   18—. 

Upon   the   evidence   submitted   to   the 

court     upon     the     claim     of 

against  said  estate  (and,  if  the  fact 
be  so,  upon  hearing  counsel  tliorcon), 
it  is  ordered,  that  said  claim  be  dis- 
allowed and  cx[)unged  from  the  list  of 
claims  upon  the  trustee's  record  in 
said   case. 

^  referee  in  bankruptcy. 
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liAMxhTI'TCY  l'li'<)CI':i':i)l\GS 


(Form  No.  40.) 

XV.     List  of  Claims  aiid  Dividends  To  Be  Recorded  by  Referee  and  by  Him 

Delivered  to   Trustee, 


lu    the    district    court    of    the    United     States   for    tlie 


district    of 


1 


In  the  matter  of     | 


I 

\-     In  H;iiikru{)tcy. 


Bankrupt. 


At 


in   sail!   district,   on  the- 


dav   of 


-,  A.   T).    18- 


A    list    of    debts    proved   and    claimed  loulcr     the     hankrHptry     of     

-,  ii'ith dividend  at  the  rate  of  per  cent  this  day  de- 


clared thereon  ty 


-,  a  referee  in  banlruptcy. 


I  Creditors 

I  (To  be   placed   alphabetically,   and   the 

No.  names  of  all  the  parties  to  the  proof  to 

1  he    carefully    set    forth.) 


Sum  proved    |       Dividend 


Dollars  Cents  |  DollarsjCents 


-,  referee  in  bankruptcy. 


(Form  Xo.  41.) 
XVI.     Notice  of  Dividend. 

In    the    district    court    of    the  '  United 
States    for    the district    of 


•1 


In  the  matter  of     | 


Bankrupt.       | 


I 

}■    In  Bankruptcy'. 

I 


At 


-,   on   the 


— ,   A.    D.    18—.     To 
-,  creditor  of  -■ 


day    of 


bankrupt: 

I   hereby   inform    you   that   you    may, 


on    application    at   my  oflRce,   , 

on    the day    of ,    or 

on    any    day    thereafter,    between    the 

hours    of ,    receive   a    warrant 

for   the  dividend   due   to   you 

out  of  the  above  estate.     If  you  cannot 
personally  attend,  the   warrant   will   be 
delivered   to   your  order   on   your  filing 
up  and  signing  the  subjoined  letter. 
,  trustee. 

Creditor's  Letter  to   Trustee. 


To ,  trustee  in  bank- 

the     estate    of  


ruptcy     of 

,   bankrupt: 

Please   deliver   to  — 


the    warrant    for  dividend   payable   out 
of  the  said  estate  to  me. 

,  creditor. 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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(Form  No.  42.) 

XVn.     Petition  and  Orders  Concerning 
Property. 

A.     Petition    and    Order    for    Sale    by 
Auction  of  Eeal  Estate. 

In    the    district    court    of    the    United 

States    for    the district    of  I 


(Form  No.  43.) 

B.     Petition    and    Order   for   Bedemp- 
tion  of  Property  From  Lien. 

In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of      | 


Bankrupt.       | 


[■    In  Bankruptcy. 
I 


Respectfully     represents 


trustee  of  the  estate  of  said 
bankrupt,  that  it  would  be  for  the 
benefit  of  said  estate  that  a  certain 
portion  of  the  real  estate  of  said  bank- 
rupt, to-wit  (here  describe  it  and  its 
estimated  value),  should  be  sold  by 
auction,  in  lots  or  parcels,  and  upon 
terms  and  conditions,  as  follows: 

Wherefore  he  prays  that  he  may  be 
authorized  to  make  sale  by  auction  of 
said  real  estate  as  aforesaid. 


Dated  this 
A.  D.  18—. 


—  day  of  


,  trustee. 

The  foregoing  petition  having  bees 
duly  filed,  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing 
ten  days'  notice  was  given  by  mail 
to  creditors  of  said  bankrupt,  now, 
after  due  hearing,  no  adverse  interest 
being    represented    thereat     (or     after 

hearing in  favor  of 

said    petition    and    — 


in  opposition  thereto),  it  is  ordered 
that  the  said  trustee  be  authorized  to 
sell  the  portion  of  the  bankrupt 's  real 
estate  specified  in  the  foregoing  peti- 
tion, by  auction,  keeping  an  accurate 
account  of  each  lot  or  parcel  sold  and 
the  price  received  therefor  and  to  whom 
sold;  which  said  account  he  shall  file 
at  once  with  the  referee. 


Witness   my   hand   this   - 
of  ■ ,   A.   D.   1H9— . 


day 


,  referee   in   bankruptcy. 


In  the  matter  of 


}.    In  Bankruptcy. 


Bankrupt.       j 


Respectfully     represents    , 

,  trustee  of  the  estate  of  said 

bankrupt,  that  a  certain  portion  of  said 
bankrupt's  estate,  to-wit  (here  describe 
the  estate  or  property  and  its  esti- 
mated value)  is  subject  to  a  mortgage 
(describe  the  mortgage),  or  to  a  condi- 
tional contract  (describing  it),  or  to  a 
lien  (describe  the  origin  and  nature  of 
the  lien),  (or  if  the  property  be  personal 
property,  has  been  pledged  or  depos- 
ited and  is  subject  to  a  lien)  for  (de- 
scribe the  nature  of  the  lien),  and  that 
it  would  be  for  the  benefit  of  the  estate 
that  said  property  should  be  redeemed 
and  discharged  from  the  lien  thereon. 
Wherefore  he  prays  that  he  may  be 
empowered  to  pay  out  of  the  assets  of 
said  estate  in  his  hands  the  sum  of 
,  being  the  amount  of  said  lien, 


in  order  to  redeem  said  property  there 
from. 

Dated  this day  of , 

A.  D.  18—. 

,  trustee. 

The  foregoing  petition  having  been 
duly  filed  and  having  come  on  for  a 
licaring  before  me,  of  which  hearing 
ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after 
due  hearing,  no  adverse  interest  being 
represented  thereat  (or  after  hearing 
in  favor  of  said  peti- 
tion and in  opposi- 
tion thereto),  it  is  ordered  that  the 
said  trustee  be  authorized  to  pay  out 
of  the  assets  of  the  bankrupt's  estate 
sj)pcified    in    the   foregoing   petition    the 

sum   of  ,  being  the  amount  of 

the   lien,  in   order  to   redeem   the   prop- 
erty therefrom. 

Witness  my  hand  this day 

of  ,  A.  D.  189  —  . 


— , referee    in    bankruptcy. 
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(Form  No.  44.) 
C.     Petition   and  Ordtr  for  Sale  Sub- 
ject to  Lien. 

In    the    district,    court    of    the    I'nitcd 
States    for    the district    ot 


■1 


In  the  matter  of      | 


[    In  Baukruptcy. 


Bankrupt. 


(Form  No.  45.) 

D.     Petition    and    Order    for    Private 
Sale. 

In    the    district    court    of    the    United 
States    for    the district    of 


1 

In  the  matter  of      | 


In  Bankruptcy. 


Eespectfullv     represents — 

,  trustee  of  the   estate  of  said 

bankrupt,  that  a  certain  portion  ot 
said  bankrupt's  estate,  to-wit  (here 
describe  the  estate  or  property  and  its 
estimated  value)  is  subject  to  a  mort- 
gage (describe  mortgage),  or  to  a  con- 
ditional contract  (describe  it),  or  to  a 
lien  (describe  the  origin  and  nature  ot 
the  lien),  or  (if  the  property  be  per- 
sonal property)  has  been  pledged  or  de- 
posited and  is  subject  to  a  hen  tor 
(describe  the  nature  of  the  lien),  and 
that  it  would  be  for  the  benefit  of  the 
said  estate  that  said  property  should  be 
sold,  subject  to  said  mortgage,  hen,  or 
other  incumbrance.  Wherefore  he  prays 
that  he  may  be  authorized  to  make 
sale  of  said  property,  subject  to  the 
incumbrance  thereon. 

Dated  this day  of , 

A.  D.  189—. 

. ,  trustee. 

The  foregoing  petition  having  been 
dulv  filed,  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing 
ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after 
due  hearing,  no  adverse  interest  being 
represented  thereat  (or  after  hearing 
in  favor  of  said  peti- 
tion and in  opposi- 
tion thereto),  it  is  ordered  that  the 
said  trustee  be  authorized  to  sell  the 
portion  of  the  bankrupt's  estate  speci- 
fied in  the  foregoing  petition,  by  auc- 
tion (or  at  private  sale),  keeping  an 
accurate  account  of  the  property  sold 
and  the  price  received  therefor,  and  to 
whom  sold;  which  said  account  he  shall 
file  at  once  with  the  referee. 

Witness  my  hand   this  day 

of ,  A.  D.  189—. 

,   referee   in  bankruptcy. 


Bankrupt.       j 

Respectfully     represents • 

— ,  duly  appointed  trustee  of  the 

estate  of  the  aforesaid  bankrupt. 

That    for   the    following    reasons,    to- 
wit: 


it  is  desirable  and  for  the  best  interest 
of  the  estate  to  sell  at  private  sale  a 
certain  portion  of  the  said  estate,  to- 
wit: 


Wherefore  he  prays  that  he  may  be 
authorized  to  sell  the  said  property  at 
private  sale. 

Dated  this day  of , 

A.  D.  189—. 

,  trustee. 

The  foregoing  petition  having  been 
duly  filed,  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing 
ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after 
due  hearing,  no  adverse  interest  being 
represented    thereat    (or    after    hearing 

.  in  favor  of  said  petition 

and in  opposition  there- 
to), it  is  ordered  that  the  said  trustee 
be  authorized  to  sell  the  portion  of  the 
bankrupt's  estate  specified  in  the  fore- 
going petition,  at  private  sale,  keeping 
an  accurate  account  of  each  article  sold 
and  the  price  received  therefor  and 
to  whom  sold;  which  said  account  ho 
shall  file  at  once  with  the  referee. 

Witness   my   hand   this day 

of  ,  A.  D.  189—. 

_ ,  referee  in  bankruptcy. 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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(I*OBM  No.  46.) 

B.     Petition    and    Order    for   Sale    of 
Perishable  Property. 

In    the    district    court    of    the    United 
States   for    the district    of 


1 


In  the  matter  of      | 


I 

}■    In  Bankruptcy. 


Bankrupt.       j 
Eespectfully       represents' 


,  the  said  bankrupt  (or  a  cred- 
itor, or  the  receiver,  or  the  trustee  of 
the   said   bankrupt's   estate). 

That   a  part   of   the   said   estate,   to- 
wit: 


now  in  ,  is  perishable,  and  that 

there  will  be  loss  if  the  same  is  not 
sold  immediately. 

Wherefore  he  prays  the  court  to  or- 
der that  the  same  be  sold  immediately 
as  aforesaid. 

Dated  this day  of , 

A.  D.  189—. 


The  foregoing  petition  having  been 
duly  filed,  and  having  come  on  for  a 
hearing  before  me,  of  wliich  hearing 
ten  days'  notice  was  given  by  mail  to 
the  creditors  of  the  said  bankrupt  (or 
without  notice  to  the  creditors),  now, 
after   due   hearing,   no  adverse   interest 


being    represented    thereat     (or     after 

hearing in  favor  of 

said  petition  and 


opposition  thereto),  I  find  that  the 
facts  are  as  above  stated,  and  that  the 
same  is  required  in  the  interest  of  the 
estate,  and  it  is  therefore  ordered  that 
the  same  be  sold  forthwith  and  the 
proceeds  thereof  deposited  in  court. 

Witness   my   hand  this day 

of ,  A.  D.   189—. 


-,  referee  in  bankruptcy. 


XVIII. 


(Form  No.  47.) 
Trustee's  Accounts. 


A.     Trustee's     Report     of     Exempted 
Property. 

In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of 


■1 


}■    In  Bankruptcy. 


Bankrupt.       j 


At 


on  the  


18- 


day  of 


The  following  is  a  schedule  of  prop- 
erty designated  and  set  apart  to  be 
retained  by  the  bankrupt  aforesaid,  as 
his  own  property,  under  the  provisions 
of  the  acts  of  congress  relating  to 
bankruptcy: 


General   head.                    |         Particular    description. 

Value. 

1 

Dollars 

Cents 

Military     uniforms,     arms,     and 
pquij)ment9     

. 

Property      exempted      by      state 
laws     

/ 

trustee. 
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nAXKh'rrTcY  rh'ochJi'WiNGs 


(Form  No.  4S.) 
B.      Truatft's    Kcturn    of    Xa    Assets. 

In     tl»o     ilistrict     court     of    the     United 
States    for    the district    of 


In  the  matter  of      | 


Baiikrujit. 


J-     In  liankruptcy. 


At ,  in  said  district,  on  the 

day  of ,  A.   D.   18—. 

On    the    day    aforesaid,     before     mo 

comes ,   of , 

in  the  county  of  — 


and  state  of 
-,  and  makes  oath,  and  says 
that  he,  as  trustee  of  the  estate  and 
oiTects  of  the  above  named  bankrupt, 
neither  received  nor  paid  any  moneys 
on  account  of  the  estate. 

Subscribed   and    sworn   to    before   mo 

•it ,     this day     of 

,  A.  D.  18—. 

,  referee  in  bankruptcy. 


(Form  No.  49.) 
Account  ov  Trustee. 


The  estate  of 
Dr. 


—,  ba)ilcrupt,  in  account  with 
trustee. 


Cr. 


Dolls.    Cts.    Dolls.    Cts 


Dolls.    Cts.  I  Dolls,  i  Cts. 


(Form  No.  50.) 

C.     Oath  to  Final  Account  of  Trustee. 

In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of      | 


Bankrupt. 


On    this 


5-    In  Bankruptcy. 


day    of 


A.   D.   18 — ,  before  me  comes 

. J    of ,    in    the    county 

of  and  state  of  ,  and 

makes  oath,  and  says  that  he  was,  on 

the day    of ,   A.,  D. 

18 — ,  appointed  trustee  of  the  estate 
and  effects  of  the  above  named  bank- 
rupt, and  that  as  such  trustee  he  has 


conducted  the  settlement  of  the  said 
estate.  That  the  account  hereto  an- 
nexed   containing sheets     of 

paper,  the  first  sheet  whereof  is  marked 

with    the    letter     (reference 

may  here  also  be  made  to  any  prior 
account  filed  by  said  trustee)  is  true, 
and  such  account  contains  entries  of 
every  sum  of  money  received  by  said 
trustee  on  account  of  the  estate  and 
efTects  of  the  above  named  bankrupt, 
and  that  the  payments  purporting  in 
such  account  to  have  been  made  by 
said  trustee  have  been  so  made  by  him. 
And  he  asks  to  be  allowed  for  said 
payments  and  for  commissions  and  ex- 
penses as  charged  in   said  accounts. 

,  trustee. 

Subscribed    and   sworn   to   before   me 

at ,    in    said district 

of ,     this     day     of 

,  A.  D.  18—. 

(official  character). 


See  ' '  How  To  Use  This  Volume, ' '  Introduction,  paee  Vx 
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(Form  No.  51.) 

D.     Order  Allowing  Account  and  Dis- 
charging   Trustee. 

In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of     | 
I 


Bankrupt. 


J-    In  Bankruptcy. 
I 


The  foregoing  account  having  been 
presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is 
ordered  that  the  same  be  allowed,  and 
that  the  said  trustee  be  discharged  of 
his  trust. 

,  referee   in  bankruptcy. 


(Form  Xo.  52.) 

XIX.     Removal  of  Trustee. 

A.     Petition  for  Bemoval  of  Trustee. 

In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of      | 


\    In  Bankruptcy. 


To    the    honorable , 

judge   of    the    district    court    for    the 

district   of  : 

The    petition    of 


one  of  the  creditors  of  said  bankrupt, 
respectfully  represents  that  it  is  for 
the  interest  of  the  estate  of  said  bank- 
rupt that ,  hereto- 
fore apfiointed  trustee  of  said  bank- 
rupt's estate,  should  be  removed  from 
his  trust,  for  the  causes  following,  to- 
wit  (here  .set  forth  the  particular  cause 
or  causes  for  which  such  removal  is 
requested). 

Wherefore prays 

that  notice  may  be  served  upon  said 
~; ,  trustee  as  afore- 
said, to  show  cause,  at  such  time  as 
may  be  fixed  by  the  court,  why  an 
order  should  not  be  made  removing  him 
from  said  trust. 


(Form  No.  53.) 

B,     Notice    of    Petition    for    Bemoval 
of  Trustee. 

In    the    district    court    of    the    United 
States   for    the district    of 


1 

In  the  matter  of      | 


}■    In  Bankruptcy. 


Bankrupt.       | 


At 


,  on  the 

,    A.    D.    18—.      To   

trustee     of     the     estate 


—  day  of 
of 


,   bankrupt: 

You    are    hereby    notified    to    appear 

before   this   court,   at ,   on   the 

day  of ,  A.  D.  18—, 

at o'clock    —    m.,    to    show 

cause  (if  any  you  have)  why  you 
should  not  be  removed  from  your  trust 
as    trustee    as    aforesaid,    according    to 

the  prayer  of  the  petition   of  

,   one   of   the   creditors   of  said 


bankrupt,    filed    in    this    court    on    the 

day  of ,  A.  D.   18—, 

in  which  it  is  alleged   (here  insert   the 
allegation   of  the  petition). 

-, ,  clerk. 


(Form  No.  54.) 

C.     Order   for   Removal   of    Trustee. 

In    the    district    court    of    the    United 
States    for    the district    of 


1 


In  the  matter  of     | 


Bankrupt. 

Whereas 

did,   on   the   — 


I 

)■    In  Bankruptcy. 

I 


of  — 


-  day   of  , 

A.   D.  18 — ,  present  his  petition  to  this 
court,    praying    that    for     the     reasons 

tiierein    set    forth, , 

the    trustee     of     the     estate     of     said 

,  bankrupt,  might   be 

removed: 

Now,    therefore,    upon      reading     the 
said     petition     of     the     said 
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nnd    the    ovidonco    submitted 

therewith,  and  upon  hearinji  counsel 
on  behalf  of  said  petitioner  and  coun- 
sel for  the  trustee,  and  upon  the  evi- 
dence submitted  on  behalf  of  said 
trustee, 

Tt  is  ordered   that  the  said  

be    removed    from    the    trust 

as  trustee  of  the  estate  of  said  bank- 
rupt, and  that  the  costs  of  the  said 
petitioner    incidental    to    said    petition 

be    paid    by    said . 

trustee    (or    out    of    the    estate    of    the 

gaid ,  subject  to  prior 

charges). 

"Witness      the      honorable 

,  .iudge  of  the   said  court,  and 

the    seal   thereof,   at ,   in   said 

district,     on     the day     of 

,  A.  D.  18—. 


(Form   No.  r)^.) 

XX.     Certificate   by   Referee  to  Judge. 

In    the    district    court    of    the    United 
States    for    the district    of 


^ 
In  the  matter  of      | 


Bankrupt. 


In  Bankruptcy. 


-,  one  of  the  ref- 


(Seal  of  the  court.) 


clerk. 


(Form  No.  55.) 

D.     Order  for  Choice  of  New  'Irustee. 

In    the    district    court    of    the    United 
States    for    the district    of 


erees  of  said  court  in  bankruptcy,  do 
hereby  certify  that  in  the  course  of 
the  proceedings  in  said  cause  before 
me  the  following  question  arose  per 
tinent  to  the  said  proceedings  (here 
state  the  question,  a  summary  of  the 
evidence  relating  thereto,  and  the  find- 
ing   and   order   of   the   referee   thereon. 

And  the   said  question   is  certified  to 
the  judge  for  his  opinion  thereon. 

Dated  at ,  the  day 

of ,  A.  D.  18—. 

,   referee  in  bankruptcy. 


In  the  matter  of      | 


}.    In  Bankruptcy. 


Bankrupt.       j 


At .  on  the 

,  A.  D.  18—. 


—  day  of 


"Whereas  by  reason  of  the  removal 
(or  the  death  or  resignation)  of 
,  heretofore  appoint- 
ed trustee  of  the  estate  of  said  bank- 
rupt, a  vacancy  exists  in  the  office  of 
said  trustee, 

It  is  ordered  that  a  meeting  of  the 
creditors   of   said   bankrupt   be   held   at 

,   in ,  in   said  district, 

on  the  day  of ,  A.  D. 

18 — .  for  the  choice  of  a  new  trustee 
of  said  estate. 

And  it  is  further  ordered  that  notice 
be  given  to  said  creditors  of  the  time, 
place  and  purpose  of  said  meeting,  by 
letter  to  each,  to  be  deposited  in  the 
mail  at  least  ten  days  before  that  day. 
,  referee  in  bankruptcy. 


(Form  No.  57.) 
XXI.    Discharge  of  Bankrupt. 

A.    Bankrupt's  Petition  for  Discharge. 

In  the  matter  of      | 


Bankrupt. 


J.    In  Bankruptcy. 


■J 


-    judge    of 

the     United 


—   and    state    of 


To    the    honorable 

the    district     court     of 

States    for   the    district    of 

,    of 

the    county    of   

,   in    said   district,   respectfully 

represents  that  on  the day  of 

,  last  past,  he  was  duly  ad- 
judged bankrupt  under  the  acts  of  con- 
gress relating  to  bankruptcy;  that  he 
has  duly  surrendered  all  his  property 
and  rights  of  property,  and  has  fully 
complied  with  all  the  requirements  ot 
said  acts  and  of  the  orders  of  the 
court  touching   his  bankruptcy. 

"W.herefore  he  prays  that  he  may  be 
decreed  by  the  court  to  have  a  full 
discharge  from  all  debts  provable 
against  his  estate  under  said  bankrupt 
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acts,  except  such  debts  as  are  excepted 
by  law  from  such  discharge. 

Dated  this  day  of  -, 

A.  D.  189—. 


— ,  bankrupt. 


Order  of  Notice  Thereon. 


District   of 
On    this 


day    of 


A.  D.  189—,  on  reading  the  foregoing 
petition,  it  is 

Ordered  by  the  court,  that  a  hearing 

be  had  upon  the  same  on  the 

day   of  ,   A.    D.    189—,   before 

said  court,  at ,  in  said  district, 

at    o'clock    in    the 

noon;  and  that  notice  thereof  be  pub- 
lished in ,  a  news- 
paper printed  in  said  district,  and  that 
all  known  creditors  and  other  persons 
in  interest  may  appear  at  the  said  time 
and  place  and  show  cause,  if  any  they 
have,  why  the  prayer  of  the  said  peti- 
tioner should  not  be  granted. 

And .  it  is  further  ordered  by  the 
court  that  the  clerk  shall  send  by  mail 
to  all  known  creditors  copies  of  said 
petition  and  this  order,  addressed  to 
them  at  their  places  of  residence  as 
stated. 

Witness      the       honorable 

,  judge  of  the  said  court,   and 

the   seal    thereof,    at   ,    in    said 

district,      on      the      day      ot 

,  A.  D.  189—. 


(Seal   of   the   court.) 


clerk. 


hereby  depose,  on  oath,  that 

the   foregoing    order    was    published    in 

the on  the  following 

days,  viz.: 


On  the 
on    the 


the  year  189—. 
District    of   


—  day  of 
day    of 


and 
,    in 


189- 


Personally  appeared , 

and  made  oath  that  the  foregoing  state- 
ment  by   him   subscribed  is  true. 

Before  me, 

(official  character). 

I  hereby  certify  that  I  have  on  this 
day  of  ,  A.  D.  189  —  , 


Bent  by  mail  coi)ies  of  the  above  order, 
as  therein  directed. 

,  clerk, 


(Form  No.  58.) 
B.     Specification  of  Grounds  of  Oppo- 
sition to  Bankrupt's  Discharge. 
In    the    district    court    of    the    United 
States    for    the district    of 


In  the  matter  of 


Bankrupt. 


1 


}-    In  Bankruptcy. 


m 


,    of    . 

the    county    of and    state    of 

,    a    party    interested     in     the 

estate    of    said    ,     a 

bankrupt,  do  hereby  oppose  the  grant- 
ing to  him  of  a  discharge  from  his 
debts,  and  for  the  grounds  of  such  op- 
position do  file  the  following  specifica- 
tion (here  specify  the  grounds  of  oppo- 
sition). 

,    creditor. 


(Form  No.  59.) 
C.     Discharge  of  Bankrupt. 
District    court    of    the    United    States, 

district   of . 

Whereas ,      of 

-,  in  said  district,  has  been  duly 


adjudged  a  bankrupt,  under  the  acts 
of  congress  relating  to  bankruptcy,  and 
appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it 
is  therefore  ordered  by  this  court  that 

said be    discharged 

from  all  debts  and  claims  which  are 
made  provable  by  said  acts  against  his 
estate,  and  which  existed  on  the 
day  of ,  A.  D.  189—, 


on  which  day  the  petition  for  adjudi- 
cation was  filed  him;  except- 
ing such  debts  as  are  by  law  excepted 
from  the  operation  of  a  discharge  in 
bankruptcy. 

Witness      the      honorable 

,  judge   of   said   district   court, 

and  the  seal  thereof  this day 

of  ,  A.  D,  189—. 


(Seal  of  the  court.) 


-,  clerk. 


(Form  No.  CO.) 
XXn.     Composition. 

A.     rdition    frrr  Meeting   to  Consider 
Composition. 
In    the    district    court    of    the    United 

Vol.  IX 


180 


liAXKhTl'TCV  I'h'OCEEDINGS 


States    for    fho 


district    of 


1^     In  Hankniptcy. 


Bankrupt. 


To    the    honorable    • > 

judjie  of  the  district  court  of  the 
I'ni'ted  States  for  the  dis- 
trict of : 

The   above   named   bankrupt   respect- 
fully  represents   that   a  composition   of 

1 per   cent,   upon   all   unsecured 

debts,      not      entitled      to      a      priority 

— in    satisfaction    of 

debts    has   been    i)roposed   by 

to creditors,  as  pro- 
vided bv  the  acts  of  congress  relating 
to  bankruptcy,  and  verily  be- 
lieve that  the  said  composition  will  be 
accepted  by  a  majority  in  number  and 

in    value    of    ^ —     creditors     whose 

claims  are  allowed. 

Wherefore    he    prays   that   a   meeting 

of    creditors     may     be     duly 

called  to  act  upon  said  proposal  for  a 
composition,  according  to  the  provi- 
sions   of    said    acts    and    the    rules    of 

court. 

,  bankrupt. 


filed  in  court  a  schedule  of  his  prop- 
erty and  a  list  of  his  credit ois,  as  re- 
quired by  law,  he  oflered  terms  of  com- 
position to  his  creditors,  whicii  terms 
have  been  accepted  in  writing  by  a 
majority  in  number  of  all  creditors 
whose  claims  have  been  allowed,  which 
number  represents  a  majority  in 
amount  of  such  claims;  that  the  con- 
sideration to  be  paid  by  the  bankrupt 
to  his  creditors,  the  money  necessary 
to  pay  all  debts  wiiich  have  priority, 
and     the     costs     of     the     proceedings, 

amounting  in  all  to  the  sum  of • 

dollars,   has   been   deposited,   subject   to 

the  order  of  the  judge,  in  the ■ 

National  Bank,  of  ,  a  desig- 
nated depository  of  money  in  bank- 
ruptcy cases. 

Wherefore  the  said respect- 
fully asks  that  the  said  composition 
may  be  confirmed  by  the  court. 

,  bankrupt. 


(Form  No.  61.) 

B.     Application    for    Confirmation     of 
Composition. 

In    the    district    court    of    the    United 
States    for    the district    of 


(Form  No.  62.) 
Order    Confirming    Composition. 


In    the    district    court 
States   for    the   


of 


the    United 
district    of 


In  the  matter  of       j 


[    In  Bankruptcy. 


1 

In  the  matter  of      | 

I 
j-    In  Bankruptcy. 

I 
Bankrupt.       | 

J 

To    the    honorable    , 

judge  of  the  district  court  of  the 
United  States  for  the dis- 
trict  of  . 

At  ,  in  said  district,  on  the 

day  of  ,  A.  D.  189— 

now     comes ,     the 

above  named  bankrupt  and  respectfully 
represents  to  the  court  that,  after  he 
had  been  examined  in  open  court  (or 
at  a  meeting  of  his  creditors),  and  had 


I 

An  application  for  the  confirmation 
of  the  composition  offered  by  the  bank- 
rupt having  been  filed  in  court,  and 
it  appearing  that  the  composition  has 
been  accepted  by  a  majority  in  num- 
ber of  creditors  whose  claims  have 
been  allowed  and  of  such  allowed 
claims;  and  the  consideration  and  the 
money  required  by  law  to  be  deposited 
having  been  deposited  as  ordered,  in 
such  place  as  was  designated  by  the 
judge  of  said  court,  and  subject  to  his 
"order;  and  it  also  appearing  that  it  is 
for  the  best  interests  of  the  creditors; 
and  that  the  bankrupt  has  not  been 
guilty  of  any  of  the  acts  or  failed  to 
I)erform  any  of  the  duties  which  would 
be  a  bar  to  his  discliarge,  and  that 
the  offer  and  its  acceptance  are  in  good 
faith  and  have  not  been  made  or  pro- 
cured by  any  means,  promises,  or  acts 
contrary  to  the  acts  of  congress  relat- 
ing   to    bankruptcy:      It    is     therefore 
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hereby  ordered   that   the   said   composi- 
tion be,  and  it   hereby  is,   confirmed. 
Witness      the      honorable      


,  judge  of  said   court,  and  the 

seal    thereof,     this day     of 

,  A.  D.   189—. 

(Seal  of  the  court.) 

.  clerk. 


(Form  No.  63.) 

D.     Order  of  Distribution  on  Compo- 
sition. 
United  States  of  America. 
In    the    district    court    of    the    United 

States   for    the   district    of 


In  the  matter  of      | 


Bankrupt. 


—  }■    In  Bankruptcy. 


The  composition  ofifered  by  the  above 
named  bankrupt  in  this  case  having 
been  duly  confirmed  by  the  judge  of 
said  court,  it  is  hereby  ordered  and 
decreed  that  the  distribution  of  the 
deposit  shall  be  made  by  the  clerk  of 
the  court  as  follows,  to-wit:  1st,  to 
pay  the  several  claims  which  have  pri- 
ority; 2d,  to  pay  the  costs  of  proceed- 
ings; 3d,  to  pay,  according  to  the  terms 
of  the  composition,  the  several  claims 
of  general  creditors  which  have  been 
allowed,  and  appear  upon  a  list  of  al- 
lowed claims,  on  the  files  in  this  case, 
which  list  is  made  a  part  of  this  order. 

Witness      the      honorable 

,  judge  of  said  court,  and  the 

seal     thereof,    this day     of 

,  A.  D.  189—. 


(Seal  of  the  court.) 


clerk. 


BANKS  AND  BANKING. 

I.     Complaints,   181 

A.  AcjaiuKl  Bank  Neglecting  To  Pre- 

sent  Note,   181 

B.  Against    Hunk    Not     Giving     Due 

Notiee,   181 
C     Against     Bank     Having     Certified 
Check,    181 

D.  By    or    Against    Individual    Bank- 

er,  182 

E.  Banking    Association,    in    Its    As- 

sociate  Name,   182 

F.  Banking    Association    in   Name   of 

Its   President,   182 


I.     Complaints. 

A.  Complaint      Against      Bank,      for 

Neglecting   To   Present  Note. 

I.  (Allegation  of  defendant's  incor- 
poration.) 

II.  That  the  defendants,  on  or  about 

the  day  of  ,   18 , 

received  from  the  plaintiff,  he  then  be- 
ing a  depositor  at  their  bank,  a  nego- 
tiable promissory  note  (or  bill  of  ex- 
change), of  which  the  following  is  a 
copy:   (copy  of  note). 

III.  That  the  defendants,  in  con- 
sideration thereof,  undertook  and  prom- 
ised the  plaintiff  to  use  due  diligence 
in  presenting  said  note,  and  demanding 
payment  thereof,  from  the  makers  (or, 
if  it  is  a  bill  of  exchange,  from  the 
acceptors;  *  and  in  case  of  default  in 
payment  thereof,  according  to  its  tenor 
(to  cause  the  same  to  be  duly  pro- 
tested for  non-payment,  and)  to  cause 
due  notice  thereof  to  be  given  to  M.  N., 
the  indorser  (or  drawer)  thereof,  where- 
by to  render  him  liable  thereon. 

IV.  That  the  defendants  *  did  not 
present  said  (note)  for  payment  on  the 
day  of  its  maturity,  but  negligently 
omitted  to  do  so,  by  reason  whereof 
the  plaintiffs  have  wholly  lost  the 
monevs  due  on  said  not*.  1  Abb.  Forms 
400. 

B.  Complaint  Against  Bank,  for  Not 

Giving  Due  Notice. 
As  in  preceding  form  to  the  *  and 
continue,  presented  said  (note)  on  the 
day  of  its  maturity,  and  the  same  was  not 
paid,  but  that  they  did  not  give  due 
notice  thereof  to  the  said  (indorser), 
but  negligently  omitted  so  to  do,  by  rea- 
son whereof  the  plaintiffs  have  wholly 
lost  the  moneys  due  on  said  note.  1 
Abb.  Forms  401. 

C.  Complaint  Against  Bank,  Drawee, 

Having  Certified  Check. 

I.  That  the  defendants  are  a  Cor- 
poration, created  by  and  under  the 
laws  of  this  state,  organized  pursuant 
to  an  act  of  the  legislature  entitled 
("An  Act  to  authorize  the  business 
of  Ranking")  (or  if  the  bank  was  or- 
ganized   under   a   special    charter,   state 

title    of    its    charter),    passed    , 

and  the  acts  amending  the  same. 

II.  That     on     the    day    of 

,  18 ,  at ,  one  M.  Is. 

made  his  check  (or  certain  persona,  un- 
der their  firm  name  of  M.  N.  &  Co., 
made  their  check)  in  writing,  bearing 
date  on  that  day,  and  directed  it  to 
the    defendants,    and    thereby    required 
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them   to   pay  to   this  plaiiitilV   or   ordor 

(or  boaror),  dollars,  for  value 

roooivod;  and  dolivorpd  the  .samo  to  this 
plaintiff  (or  if  payable  to  a  third  partv. 
state  it). 

III.  That  then  and  tlipro   (or  on  the 

day    of   ,    18 ,   at 

— )     tha     defendants,     by     their 

apent  dniy  authorized  thereto  in  writ- 
ing, accepted  and  certified  the  same  to 
be  good. 

IV,  That  thereafter  the  same  was 
duly  presented  for  payment,  but  no  part 
thereof  has  been  paid.  1  Abb.  Forms 
261. 

D.     Complaint,  Action   by  or  Against 

an  Individual  Banker. 
The  plaintiff  complaining  of   the   de- 
fendant, alleges: 

I.  That  the  plaintiff  is  an  individual 
banker,  carrying  on  the  business  of 
banking  at ,  in  this  state,  un- 
der   the    designation    of    the    bank    of 

pursuant    to   authority    of   an 

act  of  the  legislature,  entitled  ("An 
Act  to  authorize  the  Business  of  Bank- 
ing"),   passed   ,    and    the   acts 

amending  the  same.     I  Abb.  Forms  134. 

B.  Complaint,  Banhing  Association 
Suing  or  Sued  in  Its  Associate 
Name. 

The  A.  B.  Bank,  plaintiff,  against 
W.   X.   and   Y.  Z.,   defendants. 

The  plaintiffs  complaining  of  the  de- 
fendants,  allege: 

I.  That  the  plaintiffs  (or  defend- 
ants) are  a  banking  association  created 
by  and  under  the  laws  of  this  state,  or- 
ganized pursuant  to  an  act  of  the  legis 
lature,  entitled  ("An  Act  to  authorize 
the    Business    of     Banking"),     passed 

-,    and    the    acts    amending    the 

same.     1  Abb.  Forms  133. 

F.  Complaint,  Banking  Association 
Suing  or  Sued  in  Name  of  Its 
President. 

A.  B.,  as  president  of  the  bank  of 
C.  D.,  plaintiff,  against  W.  X.  and  Y.  Z., 
defendants. 

The  plaintiff,  complaining  as  presi- 
dent of  the  Bank  of  C.  D.,  alleges: 

I.  That  the  plaintiff  is  the  president 
of  said  bank,  an  association  created  by 
and  under  the  laws  of  this  state,  organ- 
ized pursuant  to  an  act  of  the  legis- 
lature, entitled  ("An  Act  to  authorize 
the    Business    of     Banking"),     passed 

,    and    the    acts    amending    the 

same.     1   Abb.   Forms  134. 


BASTARDY   PROCEEDINGS. 

I.  Complaints,    IS2 
A.      /.'//    F<male,   182 
H.      /.'.I/    S,l,rtmrn,    183 

II.  Indictment,    I  S3 

III.  Warrant  for  Arrest,   183    • 

IV.  Commitment,    1  ,S3 

V.  Bond   for   Compliance   With  Judg- 
ment,  1S3 

VI.  Bond  To  Indemnify  Town,  184 

VII.  Order  of  Dismissal,  184 
For    other    forms,    see    4     Standard 

Proc.  63,  67. 

I.     Complaints. 

A.     Affidavit      for     Bastardy      (^Com- 
plaint)  by  Female   (a). 
State  of  Florida,  county  of  Madison. 
"Before    the    subscriber,    Robert    M. 
Witherspoon,   county  judge   and   ex-otti- 
cio  justice  of  the  peace  in  and  for  said 
county,    personally     came     Maggie     C. 
.     .     who,    being    duly    sworn,    says 
that    on   the    19th   day   of   May,  A.   D. 
1880,    in    the    county    and    state    afore- 
said,   the    deponent,      being     a     single 
woman,    she    was    delivered    of    a    girl 
child,    wliich    by    law    is    deemed     and 
held  a  bastard,  and  that  William  11.  T. 
.     .     .    is   the    father    of   said    bastard 
child. 

Maggie  C.   .    .    . 
Sworn   to   and   subscribed   before   me 
this   20th   day   of  October,   A.   D.   1880. 

Robt.   M.   Witherspoon, 
County  judge   and   ex-officio  justice    of 

the  peace." 
W.  H.  T.  r.  State,  18  Fla.  883. 
_  Note. — Each  complaint  under  this 
title  must  be  tested  by  the  statutes 
of  the  state  where  made.  There  is  a 
great  diversity  of  legislation  upon  this 
subject  in  those  states  where  the  ac- 
tion exists.  In  some  states  it  is  of 
a  criminal  nature;  in  other  states  it  is 
a  civjl  action,  and  in  others  it  is  termed 
a  quasi  criminal  action. 
Complaint  for  Bastardy  by  Female  (b). 
"Martha  Roberts  being  first  duly 
sworn  deposes  and  says  that  she  is  a 
single  woman,  and  is  now  pregnant 
with  child  within  the  said  sixth  justice 
district  of  the  county  of  Hillsborough, 
in  the  state  of  Florida,  which  said  child 
when  born  will  in  law  be  deemed  and 
held  to  be  a  bastard,  and  that  Franklin 
C.  Thomas,  of  the  said  county  of 
Hillsborough  and  state  of  Florida  is 
the  father  of  said  child."  Thomas  v. 
State,  37  Fla.  378,  20  So.  259. 
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Complaint  for  Bastardy  by  Female   (c). 
"State  of  Indiana,  Tippecanoe  county, 
ss.     Before  Noah  Justice,  justice   of 
the  peace  in  and  for  Fairfield  town- 
ship.    The   State  of  Indiana,   on  the 
relation      of     Mary     E.     Packer,     v. 
Asher    Arnold.      Complaint. 
"Mary  E.  Packer  complains  of  Ash- 
er Arnold,   and   says  that   she  is  preg- 
nant   with    a    bastard    child,    and    that 
Asher    Arnold    is    the    father    of     said 
child. 

Mary  E.  Packer. 
Subscribed  and  sworn  to  before  me  this 
11th  day  of  October,  1889. 

William  C.  Mitchell. 
Notary  Public.     (Seal.)" 
Smith  V.  State,  125  Ind.  440,  25  N.  E. 
598. 

Note. — This  complaint  would  be  in- 
sufficient in  many  jurisdictions  for  the 
reason  that  it  does  not  state  that  de- 
fendant is  an  unmarried  woman,  and 
for  the  further  reason  that  it  is  sworn 
to  before  a  notary  public. 
B.  Complaint  by  Selectmen. 
"Th^t  one  Clarissa  Neff,  a  legal  in- 
habitant of  the  town  of  Hampton,  a 
single  and  unmarried  woman,  was,  on 
the  23rd  of  October,  1819,  at  said 
Hampton,  delivered  of  a  bastard  child; 
that  she  is  poor  and  needy,  and  unable 
to  support  said  child;  that  said  child 
is  now  living,  and  likely  to  become 
expensive  and  chargeable  to  said 
town;  and  that  no  sufficient  security 
has  ever  been  offered  to  indemnify  said 
town  against  all  charge  and  expense, 
for  the  support  of  said  bastard  child; 
and  that  said  town  has  already  actually 
been  compelled  to  contribute  toward 
the  expense  of  maintaining  said  bas- 
tard child;  that  said  child  was  be- 
gotten on  the  body  of  the  said  Clarissa, 
by  Jesse  Fuller,  on  or  about  the  21st 
day  of  January,  1819,  and  that  he  is 
the  father  of  said  child;  and  the  said 
Clarissa  Neff,  the  mother  of  said  child, 
has,  at  all  times,  neglected  and 
omitted  to  bring  forward,  in  her  own 
name,  and  prosecute  to  final  judgment, 
her  suit  for  the  maintenance  of  said 
child."  Fuller  r.  Hampton,  5  Conn. 
416. 

n.     Indictment  for  Bastardy. 

"The  jurors,  etc.,  present  that  Wal- 
ter Wynne,  on  the  4tli  of  October, 
1893,  and  in  upon  the  body  of  one 
Mary  Neal  did  wilfully  and  unlawfully 
beget  a  bastard  child,  she  the  said 
Mary    Neal    being    then    and    there    an 


unmarried  woman,  and  the  said  bastard 
child,  as  begotten  by  said  Walter 
Wynne,  having  been  born  alive  on  the 
fourth  day  of  July,  1894,  still  lives 
and  is  likely  to  become  a  county 
charge,  and  he  the  said  Walter  Wynne 
then  and  there  refused  to  provide  for 
the  maintenance  of  said  child,  against 
the  form  of  the  statute,"  etc.  State 
r.  Wynne,  116  N.  C.  981,  21  S.  E.  35, 
IIL    Warrant  for  Arrest. 

"The  People  of  the  State  of  Illinois, 
to  the  sheriff  or  any  constable  of  said 
county:  Whereas  Clara  J.  Lee  of  Law- 
rence county,  Ills.,  an  unmarried 
woman,  has  this  day  made  complaint 
under  oath  before  H.  W.  Bunn,  a  jus- 
tice of  the  peace  in  and  for  said  coun- 
ty, that  she  is  pregnant  with  child, 
which  is  liable  to  be  born  a  bastard, 
and  Thomas  E.  Palmer  is  the  father 
of  said  child.  We  therefore  command 
you  to  arrest  the  said  Thomas  E.  Palm- 
er, and  bring  him  before  said  justice 
to  answer  unto  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 
Given  under  my  hand  and  seal  of  said 
justice  this  26th  day  of  Dec,  1SS9. 
H.  W.  Bunn." 

Palmer  v.  People,  138  111.  356,  365, 
28  N.  E.  130. 

IV.     Commitment  in  Bastardy. 

"Whereas  Walter  L.  Myers,  the 
prisoner  herewith  sent  you,  has  this 
day  been  convicted  before  me,  an  act- 
ing justice  of  the  peace  for  Boon  Sta- 
tion township  in  said  county,  on  the 
charge  of  bastardy,  and  sentenced  for 
a  fine  of  ten  dollars  for  state  and  to 
forty  dollars  for  mother  of  child  and 
four  dollars  and  fifty-five  cents  costs, 
total,  $64.55:  you  are  therefore  com- 
manded to  receive  the  said  Walter  L. 
Myers  into  the  common  jail  of  the 
county  of  Alamance,  there  to  remain 
until  the  expiration  of  the  time  afore- 
said, and  that  he  shall  remain  in 
prison  until  the  costs  and  fine  are 
paid,  or  he  shall  otherwise  be  dis- 
charged according  to  law. 

H.  F.   Tickle, 
Justice   of  the   peace." 

Myers  v.  Stafford,  114  N.  C.  234,  19 
S.  E.  764. 

V.  Bond  for  Compliance  With  Judg- 
ment in  Bastardy. 
"Know  all  men  by  these  presents, 
that  we,  Thomas  Carpenter  and  (Joorge 
Such  are  held  and  firmly  bound  unto 
the  state  of  New  Jersey,  in  the  sum 
of  one  thousand  dollars  to  be  paid  to 
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the  said,  the  atatt*  of  Now  Jersey,  to 
which  payment,  well  and  truly  to  be 
made,  wcbind  ourselves,  and  eaeh  and 
eaeh  of  us,  jointly  and  severally,  and 
our  and  oaiMi  and  every  of  our  heirs, 
executors  and  administrators  firmly  by 
these  presents.  Sealed  with  our  seals 
and  dated  the  twenty-fifth  day  of  June, 
ISSl.  The  condition  of  this  obligation 
is  such  that  whereas  Thomas  Carpen- 
ter, at  the  April  term  of  the  Middle- 
sex county  court  of  quarter  sessions, 
was  convicted  of  bcint:  the  father  of  a 
bastard  child  born  in  the  township  of 
Woodbridge.  Middlesex  county,  New 
Jersev,  of  the  body  of  Joanna  Jordon, 
and  that  the  said' child  is  chargeable 
to  the  said  township  of  Woodbridge. 
Now,  therefore,  if  the  said  Thomas 
Carpenter  shall  obey  and  comply  with 
the  order  of  filiation  heretofore  made 
against  him  and  indemnify  the  town- 
ship of  Woodbridge  and  each  and 
every  of  the  townships  of  this  state 
which  may  have  incurred  or  which 
may  hereafter  incur  any  costs  or  ex- 
pense by  reason  of  the  birth,  educa- 
tion and  maintenance  of  the  said  bas- 
tard child  or  of  its  mother  during  her 
confinement,  or  from  all  actions,  suits, 
troubles  and  other  charges  and  demands 
whatsoever,  touching  or  concerning  the 
same,  then  this  present  obligation  to 
be  void,  otherwise  to  be  and  remain  in 
full  force   and  virtue. 

T.  D.  Carpenter  (L.  S.) 
Geo.    Such    (L.    S.) 

Sealed   and   delivered   in   presence   of 
Howard  Wosner, 
New  Brunswick,  N.  J." 

Such  r.  State,  55  N.  J.  L.  289,  26 
Atl.   S96. 

VI.      Bond    To     Indemnify     Town     in 
Bastardy. 

"The  condition  of  the  foregoing  bond 
is  such,  that  whereas  the  said  Samuel 
Hunn,  Jr.,  is  the  father  of  James 
Hunn,  an  illegitimate  child,  and  is 
liable  for  his  support,  and  whereas  the 
legal  place  of  settlement  of  said  child 
is  in  said  town  of  East  Hartford,  and 
in  the  event  that  he  should  at  any 
time  be  unable  to  support  himself  said 
town  is  in  the  first  place  legally  charge- 
able for  his  support,  against  which 
liability  it  is  the  duty  of  said  Samuel 
Hunn,  Jr.,  to  indemnify  said  town; 
Now  if  we,  the  said  obligors,  shall  at 
all  times  see  that  said  James  Hunn 
is  supported  without  expense  to  said 
town,    and    fully    indemnify    and    save 


harmless  said  town  from  nil  losa,  cost 
and  exjienses  of  every  kind  wliich  said 
town  may  incur  by  reason  of  hi;;  be- 
coming chargeable  thereunto,  tlien  this 
bond  is  to  be  void,  otherwise  to  re- 
main in  full  force."  Town  of  East 
Hartford  r.  Hunn,  29  Conn.  500. 
VII.  Order  of  Dismissal  on  Provision 
for  Support  in  Bastardy. 
"Comes  now  the  relator  in  person, 
and  by  A.  F.  Shirts,  her  attorney,  and 
comes  also  the  defendant,  by  Thomas 
J.  Kane,  his  attorney;  and  the  relator 
Roxana  Hines,  in  person,  comes  into 
open  court  and  acknowledges  that  pro- 
vision has  been  made  by  the  defendant 
to  her  satisfaction  for  tlie  maintenance 
of  the  bastard  child  named  in  the  re- 
lator's complaint.  It  is  therefore  con- 
sidered by  the  court  that  this  cause 
be  dismissed  at  defendant's  costs.  It 
is  therefore  considered  by  the  court 
that  the  relator  recovered  of  the  de- 
fendant all  her  costs  and  charges  in 
this   before   by   her   paid,   laid   out   and 

expended,  taxed  at dollars  and 

cents."     Noble  v.  State  ex  rel. 


Hines,  39  Ind.  352. 


BIGAMY. 

CROSS-EEFERENCE : 
Indictment   and    Information: 

(For   general   forms   of.) 

Indictment  for  Bigamy  (a). 

That  D.  G.,  late  of,  etc.,  on,  etc., 
at,  etc.,  did  marry  one  F.  C,  spinster, 
and  the  said  F.  C.  then  and  there  had 
for  his  wife,  and  that  the  said  D.  G. 
afterwards,  to-wit,  on,  etc.,  with  force 
and  arms,  at,  etc.,  aforesaid,  feloniously 
did  marry  and  take  to  wife  one  H.  M. 
R.,  widow,  and  to  the  said  H.  M.  R. 
was  then  and  there  married,  the  said 
F.  C,  his  former  wife,  being  then  and 
there  living,  and  in  full  life,  against 
the  form  of  the  statute,  etc.,  and 
against  the  peace,  etc.  3  Chit.  Cr.  L. 
721. 

Indictment  for  Bigamy  (b). 

That  Elizabeth,  the  wife  of  Augustus 
John  Hervey,  late  of,  etc.,  on,  etc.,  be- 
ing then  married,  and  then  the  wife  of 
the  said  Augustus  John  Hervey,  with 
force  and  arms,  at  the  said  parish  of 
Saint  George  Hanover  Square,  in  the 
said  county  of  Middlesex,  feloniously 
did  marry  and  take  to  husband  Evlyn 
Pierrepont,  duke  of  Kingston  (the  said 
Augustus  John  Hervey,  her  husband, 
being  then  alive),  against  the  form  of 
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the  statute,  etc.,  and  against  the  peace, 
etc.     And  the  said  jurors,  etc.,  further 
present   that   the   said    Elizabeth,    here- 
tofore, to-wit,  on,  etc.,  at,  etc.,  by  the 
name  of  Elizabeth  Chudleigh,  did  marry 
the    said    Augustus    John    Hervey,    and 
him    the    said    Augustus    John    Hervey 
then    and   there    had    for   her    husband, 
and  that  the  said  Elizabeth  being  mar- 
ried, and  the  wife  of  the  said  Augustus 
John    Hervey,    afterwards,    to-wit,    on, 
etc.,  with  force  and  arms,  at  the  parish 
of  St.   George   Hanover  Square,   in   the 
Baid    county    of    Middlesex,    feloniously 
did  marry  and  take  to  husband  the  said 
Eviyn    Pierrepont,    duke    of    Kingston 
(the   said   Augustus   John    Hervey,   her 
former    husband,    being     then      alive), 
against  the  form,  etc.,  and  against  the 
peace,  etc.     3  Chit.  Cr.  L.  718. 
Indictment  for  Bigamy  (c). 
That  Charles  H.  Fleming,  late  of  the 
first  ward  of  the  city  of  New  York,  in 
the  county  of  New  York  aforesaid,  on 
the   eleventh  day  of  November,  in   the 
year   of   our   Lord   one    thousand    eight 
hundred   and    fifty-five,    did   marry   one 
Rowena  Baldwin,  and  her  the  said  Eow- 
ena  did  then  and  there  have  for  wife; 
and    the    said    Charles,    afterwards,    to- 
wit,  on   the  thirty-first   day   of   Decem- 
ber, in  the  year  of  our  Lord  one  thou- 
sand   eight    hundred    and    sixty-one,    at 
the    ward,    city    and    county    aforesaid, 
with    force    and    arms,    did    feloniously 
marry   and   take   as   his   wife   one  Jane 
A.  Butt,  and  to  the  said  Jane  was  then 
and    there    married,    the    said    Rowena 
being  then  and  there  living,  and  in  full 
life,    against    the    form    of    the    statute 
in    such   case   made   and    provided,   and 
against  the  peace  of  the  people  of  the 
state  of  New  York  and  their  dignity. 
A.  Oakley  Hall,  district  attorney. 
Fleming    v.    People,    5    Park.     Crim. 
(N.  Y.)  3.13. 

Notr. — Held  not  necessary  to  nega- 
tive all  statutory  exceptions  though  in 
enacting  clause. 

Indictment  for  Bigamy  (d). 
"Chasteen  Hughes,  at  the  county  of 
Shawnee,  in  the  state  of  Kansas  afore- 
said, and  within  the  jurisdiction  of  this 
court,  on  the  twenty-first  day  of  iMarcli, 
188.";,  did  then  and  there  unlawfully 
and  feloniously  marry  one  Loretta  Cav- 
ender,  hnd  her,  the  said  Loretta  Cav- 
ender,  then  and  there  had  for  his  wife, 
and  the  said  Chasteen  Hughes  then  and 
there  being  a  married  person,  Ix'ing 
then  and   there   married   to  one   Mary 


Hughes,  she,  the  said  Mary  Hughes, 
being  then  and  there  alive,  and  the 
bond  of  matrimony  between  the  said 
Chasteen  Hughes  and  Mary  Hughes 
then  being  still  undissolved."  State 
V.  Hughes,  8  Crim.  L.  Mag.  735,  736. 
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A.  Address,    188 

B.  Introductory   Part,    188 

1.  Common  Form,   188 

2.  On  Behalf  of  Crown,  188 

3.  By  Attorney-General,  188 

4.  By    Attorney-General     on     Rela- 
tion,   188 

5.  By    Married    Woman     by     Next 
Friend,  188 

6.  By  Husband  and   Wife,   188 

7.  By   Feme    Covert,   Husband   De- 
fendant,   189 

8.  By   Feme   Covert,   Husband   Ab- 
jured Realm,  189 

On  Behalf  of  Infant,  189i 

By   Corporation,   189 

By  Lunatics,   189 

By    Creditors,    Etc.,    189 
Stating  Part,   189 
Charge  of  Confederacy,  189 
Charging   Part    of   Bill,   189 
Jurisdiction    Clause,    190 
Interrogatory  Part,   190 
Prayer   for  Relief,   190 

Introductory    Words,    190 

For  Account  of  Rents  and  Prof- 
its,   190 

For    Account,   Money   Had    and 
Received,    190 

Fcrr  Account  of  Personal  Estate, 
190 

5.  For   Production   of   Deeds,   Etc., 

190 

6.  General  Prayer   for  Relief,   191 
L     Prayer   for  Process,   191 

1.  For  Subpoena,  191 

2.  Injunction    To   Stay    Waste,    191 

3.  Injunction    Against    Proceeding 

at  Law,  191 

4.  For  Ne  Exeat   Regno,   191 

5.  For  Ne  Exeat  Rcspublica,  192 
G.     For  Certiorari,  192 

IL     Answers,  192 

A.     Title  to  Answers,   192 

1.  One  Defendant,  192 

2.  By  Attorney-General,   192 
.1.     By   Infant,    192 

4.  One  of   Several   Defendants,    192 

5.  Joint  and  Several  Answer,  192 
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0.  Joint    (iiii!    Siitnil,    Infaitt    and 

AiluJt,    IJC' 
7.      JI7i(/r  liill  Mis.'itotts  Name,   19li 
S.     To    Amcndtil    Hill,    HVJ 
9.     To   Orioinal   and    Atnoidtil   JiiU, 

192  " 

10.  To  Bill  of  Jicvivor,   .192 

11.  By  Adult  and  Infant,   192 

12.  /Supplemental    Answer,    192 

13.  After  Insnffieicnt  Answer,   19.3 

B.  Introduetory   Sfatemcnt.i,   193 

C.  Common    Fortns    in    Framing    An- 

swers, 193 

1.  Admission,  193 

2.  Admission    of  Instrument,   193 

3.  Belief  Without  Personal  Knowl- 

edge,  193 

4.  Makimj  Deed  and  Payment,  193 

5.  Ljnorant    as    to     Statement     in 

Bill,   193 
C.     Where    One    Defendant     Knows, 
193 

7.  Admit  Event,  No  Knowledge  of 

Time,   193 

8.  Ignorant  of  Allegations  of  Bill, 

194 

9.  Denial    by    One,     Belief     in     hy 

Other,' 194. 

10.  Joint    and    Several    Denial,    194 

11.  Sehedule   of   Deeds,    194 

12.  Account  Set  Forth,  194 

D.  Conclusions  to  Answers,  194 

1.  Common   Form,   194 

2.  Claim   of  Defense  as  in  Demur- 

rer, 194 
For    other    forms,    see     4     Standard 
Proc.  108-110,  144,  145,  148,  181. 

CEOSS-REFERENCES: 
Account  and  Accounting: 

Bill  by  Administrator  Against   rrus- 

tee; 
Bill  for  Accounting  Against  Broker; 
Praj'er    for    an     Account     of     Rents, 
Profits     and     Sums     Received     by 
Mortgagee. 

Annuities: 

Bill  for  Dower  and  Annuity  Against 
Executors,    Devisees   in    Trust. 
Bills  of  Review: 

Bill  of  Review  on  Discovery  of  New 

Matter; 
Supplemental   Bill   in   Xature   of  Bill 

of   Review; 
Bill    of    Review,    Error    Apparent    in 
Bill. 

Bills    To    Impeach    Judgments    and 
Decrees : 
Bill  To  Set  Aside  Decree  for  Fraud. 


Ckktioraiu: 

Bill  for  Writ  of  Certiorari  To  Re- 
move   Proceedings. 

CoNTRIlMiTlON  : 

Hill  for  (out  ril)u(ioii  on  General 
Average. 

CorYKKillT    I'ROOKKDINGS: 

liill     To     Kestrain      Infringomoiit     of 
Copyright,   and   for  Accounting. 
CUEDiToits'  Suits: 

Bill  in  Behalf  of  Themselves  and  All 
Other  Creditors,   etc.; 

Bill  by  Creditors  Against  Executors; 

Bill    Against    a    Corporation    and   Its 
Stockholders. 
Cross-Bili,: 

Cross  Bill  by  Administrator  De  Bonis 
Non    To    Have    Release    Executed; 

Cross-Bill    in     Nature    of    Plea    Puis 
Darrein    Continuance. 
Demijrreu: 

Demurrer    in    Equity;    Demurrer   and 
Answer. 
Disclaimer: 

Answer  and   Disclaimer. 
Discovery : 

Bill   for   Discovery; 

Objections  in  Answer  Particular  In- 
terrogatories; 

Statement  in  Answer  To  Prevent  Pro- 
duction of  Confidential  Communica- 
tion; 

Statement  To  Prevent  Production  of 
Certain  Documents. 
Divorce : 

Bill  To  Dissolve  Marriage. 
Dower,   Proceedings   To  Recover: 

Bill  for  Dower,  Setting  Aside  Release 
for  Fraud. 
Equity    Jurisdiction    and    Procedure: 

Petition  To  Amend  Bill  Requiring 
Further   Answer; 

Petition  To  Amend  Bill  Not  Requir- 
ing Further  Answer; 

Petition  for  Leave  To  Withdraw 
Replication  and  Amend  Bill; 

Petition  To  Amend  Bill  by  Adding 
Defendant; 

Affidavit  in  Support  of  Application 
To  Amend  Bill  Before  Replication; 

Order  for  Leave  To  Withdraw  and 
Amend; 

Order  for  Leave  To  Amend  an  In- 
junction   Bill; 

Order  for  Leave  To  Amend  Bill  After 
General  Demurrer; 

Order  for  Leave  To  Amend  Bill  After 
Plea   to   Part   Is  Allowed; 

Exceptions   to    Answers     for    InsuflB.- 
ciency    (a,   b). 
Estoppel : 

Substance    of    Bill     Setting     Up     an 
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lEquitable  Estoppel  Against  Suit  at 
Law. 

Frauds,  Statute  of: 

Answer,  Claiming  Benefit  of  Statute 
of  Frauds  (a,  b,  c). 
Fraudulent  Conveyances: 

Bill  Requiring  Grantee  To  Pay  Over 
Unpaid  Purchase  Price. 
Hearing  : 

Order  on   Hearing  of  Exceptions   for 
Insufficiency. 
Husband  and  Wife: 

Bill  Relating  to  Estate  of  Married 
Woman,  To  Enforce  Payment  Out 
of  Separate  Property  for  Land 
Conveyed  to  Separate  Use; 

Answer,  Statement  by  Wife  Sep- 
arated From  Husband  Claiming 
Costs; 

Answer,   Statement  by  Husband  Dis- 
claiming   Interest    by     Reason     of 
Separation. 
Inheritance  : 

Bill  by  Next  of  Kin  for  Share  (a,  b). 
Injunctions  : 

Prayer  for  Injunction  and  for  Sub- 
poena; 

Prayer  To  Restrain  Proceedings  at 
Law    for   Injunction; 

Prayer  for  Injunction  Against  Trans- 
fer   of   Property; 

Prayer  for  Injunction  Against  Work- 
ing   Quarry; 

Prayer    for    Injunction    Against    Re- 
ceiving   Partnersliip    Debts    (a,    b). 
Insan'e  Persons: 

Answer   in    Equitv   by   a   Lunatic   or 
Idiot,    Etc. 
Interplf.ader  : 

Statements  in  Bill  by  Purchaser 
Against  Different  Persons  Claiming 
Payment; 

Bill  of  Interpleader  (Modern  English 
Form) ; 

Bill  by  Executor,  in  Nature  of  In- 
terpleader To  Obtain  Instructions 
of   Court; 

Bill  of  Interpleader,  Prayer  That 
Defendants    Interplead; 

AfTidavit  To  Be  Annexed  to  Bill  of 
Interpleader; 

Aflidavit  of  Secretary  to  Public 
Company  To  Be  Annexed  to  Bill 
of    Interj)leader. 

LiMrTATION    OK    .'VCTIONS: 

Answer    of    Statutes    of   Limitations; 
Answer,    Statement    Raising    Defense 
of  Statute   of  Limitations. 
Marshaling  Assets  : 

Bill    for   Marshaling   Assets. 


Mortgages  : 

Praver  in  Bill  for  Foreclosure  and 
Sale; 

Bill  for  Foreclosure,  Mortgagor  in 
Possession; 

Bill  for  Foreclosure  Against  Sur- 
viving Mortgagor,  Etc. 

Bill  for  Redemption  by  Purchaser; 

Bill   for  Redemption  by   Heir; 

Statements    in    Bill    for    Redemption 
of    Absolute    Deed    Taken    as    Se- 
curity. 
Nuisance  : 

Bill   To  Prevent  Nuisance  Where  Ir- 
reparable  Injury  Would   Ensue. 
Partition  : 

Bill   for  Partition   by  Co-heiresses. 
Partnership  : 

Bill  for  Dissolution  and  To  Restrain 
Collecting    of   Debts; 

Pra3'er  in  Bill  for  Accounting,  Re- 
ceiver   and    Injunction; 

Prayer  in  Bill  After  Dissolution,  for 
Accounting,   Lien   on   Stock,   etc. 
Patents  : 

Bill    To     Restrain     Infringement     of 
Patent   Right. 
Perpetuation   of   Testimony: 

Bill    To   Perpetuate    Testimony. 
Pledges : 

Bill      for      Redemption      of      Goods 
Pledged. 
Prayer  for  Relief: 

Prayer  of  Bill  To  Carry  Trusts   into 
Execution  and  To  Ascertain  Rights 
of  Parties. 
Quia  Timet: 

Bill   by   Surety   on   Bond   To   Compel 
Debtor  To  Pay  Debt. 
Reformation  : 

Bill  for   Reformation   of  Conveyance 
Correcting    Boundary. 
Rescission  and  Cancellation: 

Bill  To  Cancel  or  To  Rectify  and 
Reform  Agreements,  Bonds  and 
Other   Instruments; 

Bill  for  Cancellation  of  Contract  for 
Fraud; 

Bill  for  Cancellation  of  Bond  Given 
To  Secure  Payment  for  Supposed 
Interest  of  Testator,   Etc.; 

Substance  of  Bill  for  Cancellation  of 
Deed   Obtained   by   Fraud. 
Revivor: 

Answer  to  Original  Bill  and  liill  of 
Revivor,   and    Siip|ilement ; 

Bill  of  Rovivor  and  Supplement; 
Death  of  Plaintiff  and  Birth  of 
Heir  of    Defendant; 

Bill  of  Revivor  on  Marriage  of  Fe- 
male; 
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Bill    of    Revivor     by     Atlininistrator, 

Executor   Keiiounoiiifx; 
Answer   to   Original   Bill   anil    Hill   of 

Revivor   and    Supplonient; 
Bill    in    Nature    of    Bill    of    Revivor, 
Devisee    Against    Vendee    for    Spe- 
cific Performance. 
Service  of  Process  and  Papers: 

Ailidavit  of  Personal  Service  of  Bill; 
Order    for    Service    of    Bill     Out     of 
Jurisdiction. 
Specific  Performance. 

Bill    for    Specific    Performance,    Gen- 
eral   Form; 
Bill  Praying  Specific  Performance  by 

Vendee  Against  Vendor; 
Bill    for     Specific     Performance     by 
Vendor  Against   Vendee,    Title    in 
Question; 
Bill     for     Specific     Performance     by 
Vendee   Against   Vendor   and    Sub- 
sequent  Purchaser; 
Bill  for  Specific  Performance,  Lessee 

Against  Lessor  of  House; 
Bill     for     Specific      Performance      of 
Parol  Agreement,  Relying  on  Part 
Performance; 
Bill     for    Specific      Performance      of 

Agreement   of   Compromise; 
Bill   by   Vendor  Against   Administra- 
tor  and    Minor    Children    for    Spe- 
cific  Performance; 
Prayer    for    Specific    Performance; 
Prayer  by  Surety  To  Compel  Specific 
Performance    by     Principal     With 
Obligee,  and  for  Writ  of  Ne  Exeat. 
Stockholders'  Suits: 

Statements  of  Bill  by  Minority 
Stockholders  of  Unfair  Manage- 
ment, and  To  Enjoin  Pooling  in 
Interest  of  ^rajority; 
Statement  of  Allegations  by  Minority 
of  Gross  Mismanagement. 
Supplemental  Pleading: 

Supplemental      Bill,      Extension      of 

Patent; 
Supplemental    Bill    To    Restrain    Ac- 
tion  at   Law. 
Trusts  akd  Trustees: 

Bill   Praying   for   Discharge  as   Trus- 
tee; 
Bill     Praying    for     Appointment     of 

New   Trustee; 
Bill  for  Payment  of  Legacy  and  Ac- 
counting; 
Bill    for    Payment    of    Legacies     and 

Execution   of   Trust; 
Statement   in   Answer   of   Trustee   of 
Acquiescence  of  Cestui  Que  Trust. 
Verification  : 

Jurat  to  Bill,  Answer  or  Affidavit. 


Waste: 

Bill   To    Restrain    Waste. 
Wills: 

Bill  by  Husbuiid   of   Legatee  Against 
Executor. 

I.     Several  Parts  of  Bill. 

A.  Add  re  us. 

(In  Chancery.)  To  the  Right  Hon- 
orable Joliii  Singleton  Lord  Lyndliurst 
Baron  Lyndliurst  of  Lyndhurst,  in  the 
county  of  Southampton,  Lord  High 
Chancellor  of  Great  Britain.  Van 
Heyth.   Eq.   Dr.   1. 

Address. — To    the   chancellor     of    the 

state    of    .      2    Barb.    Ch.    Pr. 

353. 

B.  Introductory  Part   of  Bill. 
1.     Common  Form. 

Humbly  complaining  showeth  unto 
your  lordship  your  orator  (or  oratrix) 
A.    B.    of ,    in    the    county    of 


-,    that,    etc.      Van    Heyth.    Eq. 


Dr.  2. 

2.  Introductory    Part    of     Bill     on 

Behalf  of  the  Crown. 
Informing  showeth  untO'  your  lord- 
ship Sir  J.  S.  C.  Knt.,  his  majesty's 
attorney  (or  solicitor)  general  on  be- 
half of  his  majesty,  that,  etc.  (or  at- 
torney-general of  her  majesty  the  queen 
consort),  that,  etc.  Van  Heyth.  Eq. 
Dr.  4. 

3.  Introductory  Part  of  Bill  hy  At- 

torney-General. 
Complaining  showeth  unto  your  hon- 
or your  orator  G.  P.  B.,  attorney-gen- 
eral of  the  state  of  New  York,  in  be- 
half of  the  people  of  said  state.  2 
Barb.  Ch.  Pr.  358. 

4.  Introductory  Part  of  Bill  by  At- 

torney-General on  Relation  of 

Others. 
Complaining  showeth  unto  your  honor 
your  orators,  G.  P.  B.,  attorney-general 
of  the  state  of  New  York,  at  and  by 
the  relation  of  A.  V.  2  Barb.  Ch.  Pr. 
358. 

5.  Introductory    Part    of    Bill    by 

Married  Woman  Suing  by  Her 

Next  Friend. 
Complaining  showeth  unto  your  honor 
your   oratrix  J.   B.,   the   wife   of  A.   B., 
of,  etc.,  by  C.  D.,  her  next  friend.  That, 
etc.     2  Barb.  Ch.  Pr.   357. 

6.  Introductory    Part    of    Bill    by 

Husband  and  Wife. 
Complaining    show    unto    your    honor 
your  orator  and  oratrix  A.  B.,  of,  etc., 
and  E.,  his  wife.     2  Barb.  Ch.  Pr.  357. 
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7.     Introductory   Fart    of    Bill    hy 

Feme  Covert  Whose  Husband 

Is  Defendant. 

Humblj'    complaining     showeth     unto 

your    lordship    your    oratrix    A.    B.,    of 

,  in  the  county  of ,  the 

wife  of  L.  B.,  of  the  same  place,  Esq. 
(a  defendant  hereinafter  named)  by 
C.    D.,    of   ,   in    the    county   of 


Esq.,    her   next   friend,   that, 
etc.     Van  Heyth.  Eq.  Dr.  3. 

8.  Introductory    Fart    of     Bill     by 

Feme  Covert  Whose  Husband 
Has  Abjured  Bealm. 
Humbly    complaining    showeth    unto 
your    lordship    your    oratrix    A.    B.,    of 

,  in  the  county  of ,  the 

wife  of  D.  B.,  late  of  the  same  place 
who  hath  abjured  the  realm  (or  who 
hath  by  due  course  of  law  been  sen- 
tenced to  transportation  to  parts  beyond 
the  sea  where  he  now  is  (or  who  is 
an  alien  enemy)  that,  etc.  Van  Heyth. 
Eq.  Dr.  3. 

9.  Introductorry    Fart    of    Bill    on 

Behalf  of  Infant. 
Humbly  complaining  showeth  unto 
your  lordship  your  oratrix  S.  N.,  spin- 
ster, an  infant  under  the  age  of  twenty- 
one  years  (that  is  to  say)  of  the  age 
of  six  years  and  ten  months  (the 
daughter  and  only  child  of  J.  N.,  late 
of,  etc.,  deceased)  by  J.  M.,  of,  etc., 
gentleman,  her  next  friend,  that,  etc. 
Van  Heyth.  Eq.  Dr.  3. 

10.  Introductory    Fart    of    Bill    by 

Corporation. 
Complaining   showeth  unto  your  hon- 
or,  your   orators,   the   mayor,   aldermen 
and   commonalty   of  the   city   of  A.      2 
Barb.  Ch.   Pr.  358. 

11.  Introductory    Fart    of    Bill    by 

Idiots  and  Lunatics  Suing  by 
Their  Committee, 
Complaining  show  unto  your  honor 
your  orators  A.  B.,  of,  etc.,  and  C.  D., 
of,  etc.  (against  whom  a  commission 
of  lunacy  has  lately  been  awarded  and 
issued,  which  is  now  in  force,  and  un- 
der which  said  commission  the  said  C. 
D.  was  duly  found  and  declared  to  be 
a  lunatic;  and  your  orator,  A.  B.,  ap- 
pointed committee  of  his  person  and 
estate).  That,  etc.  2  Barb.  Ch.  Pr 
358;  Van  Heyth.  Eq.  Dr.  4. 

12.  Introductf/ry    Fart    of    Bill    by 

Creditors,    Lepatecs,    etc.,     on 
Behalf     of     Themselves     and 
Others  of  Same  Class. 
Complaining    show    unto    your    honor 

your  orators  and  oratrixes,  A.  B.,  E.  F. 

and  G.  II.,  of,  etc.,  on  behalf  of  them- 


selves and  all  other  the  bond  and  sim- 
ple contract  creditors  (or  legatees  and 
next  of  kin)  of  C.  D.  (late  of  S.  P., 
deceased),  who  shall  come  in  and  con- 
tribute to  the  expenses  of  this  suit.  2 
Barb.  Ch.  Pr.  358. 

C.  Stating  Fart  of  Bill. 

That,  etc.  (setting  out  cause  of  ac- 
tion). 

(Sometimes  concluding)  "And  j'our 
orator  well  hoped  that  the  said  defend- 
ant would  have  complied  with  such 
of  your  orator's  reasonable  requests  as 
in  justice  and  equity  he  ought  to  have 
done."  Followed  by  the  words:  "But 
now  so  it  is,"  etc.)  Van  Heyth.  Eq. 
Dr.    26. 

D.  Charge  of  Confederacy  in  Bill. 
But  now  so  it  is  may  it  please  your 

lordship  that  the  said  E.  H.  combining 
and  confederating  with  divers  persons 
(or — if  there  are  several  defendants, 
then  thus:  combining  and  confederating 
with  the  said  C.  H.  and  M.  H.  and 
with  divers  other  persons,  or — the  said 
E.  H.,  L.  M.  and  N.  M.  combining  and 
confederating  together  and  with  divers 
persons)  at  present  unknown  to  your 
orator  whose  names  when  discovered 
your  orator  prays  he  may  be  at  liberty 
to  insert  herein  with  apt  words  to 
charge  them  as  parties  defendants 
hereto,  and  contriving  how  to  wrong 
and  injure  your  orators  in  the  prem- 
ises he  the  said  E.  H.  absolutely  re- 
fuses to  comply  with  such  requests,  and 
he  at  times  pretends  that,  etc.  Van 
Heyth.    Eq.    Dr.    5. 

Charge  of  Confederacy  in  Bill.  (An- 
other form.) 

But  now  so  it  is  may  it  please  your 
lordship  that  the  said  E.  H.,  L.  M. 
and  N.  M.  in  concert  with  each  other 
allege  that,  etc.  (or  colluding  and  con- 
federating with  each  other  refuse  to 
comply  with  such  requests,  and  pretend 
that,  etc.)     Van  Heyth.  Eq.  Dr.  5. 

E.  Charging   Fart   of   Bill. 

"And  the  said  defendant  W.  P.  pre- 
tends  that,"   etc. 

' '  Whereas  your  orator  charges  the 
contrary  thereof  to  be  the  truth,  and 
that,"  etc.     Van  Heyth.  Eq.  Dr.  294. 

"And  the  said  J.  J.  further  pre- 
tends,"  etc. 

"Whereas  your  orator  charges  the 
contrary  of  all  such  pretenses  to  be  the 
truth  and  particularly  that,"  etc. 
"And  your  orator  further  charges," 
etc.      Van    Heyth.    Eq.    Dr.    31. 

(Concluding.)     All  which  actings,  do- 
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ing9,  protonsos  jiiul  rofusnls  arc  con- 
trary to  equity  and  pooil  oonscioncc  and 
tend  to  the  nianifost  wronjj  and  injury 
of  vour  orators  in  the  promises.  Van 
Heyth.    Kq.   Dr.   5. 

F.  JttristhctioH  CUiusi: 

In  consideration  whereof  and  foras- 
much as  your  orators  can  only  have 
adequate  relief  in  the  promises  in  a 
court  of  equity  where  matters  of  this 
nature  are  properly  cognizable  and  re- 
lievable.     Van  Ileyth.  Eq.  Dr,  5. 

G.  Interrooatory   Part    (Introductory 

Jrorj.s). 

To  the  end  therefore  that  the  said 
R.  H.  and  C.  H.  and  their  confederates 
when  discovered  may  upon  their  sev- 
eral and  respective  corporal  oaths  to 
the  best  and  utmost  of  their  several 
and  respective  knowlodfje,  remembrance, 
information  and  belief  full,  true,  direct 
and  perfect  answer  make  to  all  and 
sinpular  the  matters  aforesaid,  and 
that  as  fully  and  particularly  as  if  the 
same  were  here  repeated,  and  they  and 
every  of  them  distinctly  interrogated 
thereto,  and  more  especially  that  the 
said  confederates  may  in  manner  afore- 
said answer  and  set  forth  whether,  etc. 
Van  Heyth.  Eq.  Dr.  5. 

H.     Prayer  for  Belief. 
1.     Introductonry  Words. 

And  that  (the  said  defendants  may 
answer  the  premises;  and  that  the  said 
agreement  so  made  between  your  ora- 
tor and  the  said  J.  D.  as  aforesaid  may 
be  specificallv  performed),  etc.  Van 
Heyth.  Eq.  Dr.  16. 

•  2.  Prayer  for  an  Account  of  Bents 
and  Profits  of  Testator's  Beal 
Estate. 

And  that  the  said  defendants  may 
Bet  forth  a  full,  true,  and  just  rental 
and  particular  of  the  real  estates, 
•whereof  or  whereto  the  said  testator 
was  seized  or  entitled  in  fee  simple, 
at  the  time  of  his  death;  and  also  a 
full,  true,  and  particular  account  of  all 
and  every  sum  and  sums  of  money  which 
hath  or  have  been  received  by  them,  or 
either  of  them,  or  any  other  person  or 
person.s,  by  their  or  either  of  their  or- 
der, or  for  their  or  either  of  their 
use,  for,  or  in  respect  of  the  rents  and 
profits  of  the  said  estates,  or  any  part 
thereof;  and  whether  any,  and  which 
of  the  said'  estates,  or  any  part  or 
parts  thereof,  have  or  hath  not  been 
sold  or  disposed  of,  and  at  what  price 
or  prices  respectively,  and  when  and 
to   whom;    and    whether   such    price    or 


prices  respectively  have  or  hath  not 
been  paid,  and  to  whom;  and  if  not, 
why  not?     2  Barb.  Ch.  Pr.  359. 

3.  Prayer  for  an  Account  of  Money 

Had  and  Bcccifcd. 
And  that  the  said  defendants  may  set 
forth  an  account  of  all  and  every  sum 
and  sums  of  money  received  by  them 
or  either  of  them,  or  by  any  person 
or  persons  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their 
use,  for  or  in  respect  of  the  said  (as 
the  case  stated  in  the  bill  may  be), 
and  when  and  from  whom,  and  from 
what  in  particular  all  and  every  such 
sums  were  respectively  received,  and 
how  the  same  respectively  have  been 
applied  or  disposed  of.  2  Barb.  Ch, 
Pr.   359. 

4.  Prayer  for  an  Account  of  Per- 

sonal Estate. 
And  that  the  said  defendants  may 
discover  and  set  forth  a  full,  true,  and 
particular  account  of  all  and  singular 
the  personal  estate  and  effects  of  the 
said  testator,  and  of  every  part  thereof, 
which  hath  been  possessed  by,  or  come 
to  the  hands  of,  the  said  defendants, 
or  either  of  them,  or  to  the  hands  ot 
any  other  person  or  persons  by  their 
or  either  of  their  order,  or  for  their 
or  either  of  their  use;  with  the  par- 
ticular nature,  quantities,  qualities,  and 
true  and  utmost  values  thereof,  and 
of  every  part  thereof  respectively;  and 
how  the  same  and  every  part  thereof, 
hath  been  applied  and  disposed  of;  and 
whether  any,  and  what  part  thereof, 
now  remains  una]iplied  and  undisj)osed 
of;  and  why;  and  whether  any,  and 
what  part  of  such  personal  estate  re- 
mains outstanding  to  any  and  what 
amount,  and  why;  and  that  the  said 
defendants  may  also  set  forth  an  ac- 
count of  the  debts  due  from  the  said 
testator,  and  of  his  funeral  expenses 
and  legacies;  and  whether  any,  and 
which,  of  such  debts  are  outstanding, 
and  why.     2  Barb.  Ch.  Pr.  360. 

5.  Prayer  for  Production  of  Deeds 

and  Papers. 
And  that  the  said  defendants  may 
set  forth  a  list  or  schedule,  and  de- 
scription of  every  deed,  book,  account, 
letter,  paper,  or  writing  relating  to  the 
matters  aforesaid,  or  any  of  them;  or 
wherein,  or  whereupon  there  is  any 
note,  memorandum,  or  writing,  relating 
in  any  manner  thereto,  which  now  are, 
or  ever  were  in  their  or  either,  and 
which,  of  their  possession  or  power; 
and    may    particularly    describe     which 
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thereof  now  are  in  their,  or  either,  and 
which  of  their  possession  or  power,  and 
may  deposit  the  same  in  the  office  of 
the  register  of  this  court  (or  the  clerk 
in  chancery  for  the  fourth  circuit),  for 
the  usual  purposes;  and  otherwise  that 
the  said  defendants  may  account  for 
such  as  are  not  in  their  possession 
or  power.     2   Barb.   Ch.  Pr.   359. 

6.  General  Prayer  for  Belief  {al- 
ways concluding  prayer). 
And  that  your  orator  may  have  such 
further  or  other  relief  in  the  premises 
as  the  nature  of  the  circumstances  of 
this  case  may  require  and  to  your  lord- 
ship shall  seem  meet.  Van  Heyth.  Eq. 
Dr.  5,  6. 

I.     Prayer  for  Process. 

1.  Prayer  for  Subpckna. 
May  it  please  your  lordship  to  grant 
unto  your  orator  his  majesty's  most 
gracious  writ  of  subpoena  to  be  directed 
to  the  said  A.  B.,  thereby  commanding 
him  at  a  certain  day  and  under  a  cer- 
tain pain  therein  to  be  limited  per- 
sonally to  be  and  appear  before  your 
lordship  in  this  honorable  court,  and 
then  and  there  full,  true,  direct  and 
perfect  answer  make  to  all  and  singular 
the  premises,  and  further  to  stand  to 
perform  and  abide  such  further  or- 
der, direction  and  decree  therein  as  to 
your  lordship  shall  seem  meet.  And  your 
orator  shall  ever  pray,  etc.  Van  Heyth. 
Eq.   Dr.    6. 

Prayer  in  Suits  Against   United  States, 
or  State. 
And   may   it   please  your   honor   that 
the    district    attorney    of     the     United 

States  for  the  district  of  New 

York  (or  the  attorney-general  of  the 
state  of  New  York),  on  being  at- 
tended with  a  copy  of  this  bill,  may 
appear  and  put  in  an  answer  thereto, 
and  may  stand  to,  and  abide  such  order 
and  decree  in  the  premises  as  to  your 
honor  shall  seem  meet.  2  Barb.  Ch.  Pr. 
360. 
Prayer  in  Suits  Against  Corporation. 
And  that  the  said  the  president,  di- 
rectors and  company  of  the  Schenec- 
tady bank  may  appear  according  to 
law,  and  the  course  and  pr.'icticc  of 
this  court.     2  Barb.  Ch.  Pr.  360. 

2.  Prayer  for  Injunction  To  Stay 
Waste. 
May  it  pleasp  your  lordship  to  grant 
unto  your  orator  not  only  liis  majesty's 
most  gracious  writ  of  injnnftion  issuing 
out  of  and  under  tlie  seal  of  tliis  hon- 
orable  court,    to   be   directed   unto    the 


said  A.  B.  to  restrain  him,  his  servants, 
workmen,  and  agents  from  committing 
waste,  spoil  or  destruction  in  the  man- 
sion or  other  houses  upon  the  estates 
in  question,  and  from  cutting  down  any 
timber  or  other  trees  growing  upon  the 
said  estates,  which  are  planted  or  grow- 
ing there  for  the  protection  of  the  said 
mansion  and  other  houses  belonging  to 
the  said  estates,  or  for  the  ornament 
of  the  said  house,  or  which  grow  in 
lines,  walks,  vistas  or  otherwise  for  the 
ornament  of  the  said  houses,  or  of  the 
gardens,  parks,  or  pleasure  grounds 
thereunto  belonging,  and  also  to  re- 
strain him,  his  servants,  workmen  and 
agents,  from  cutting  down  any  timber 
or  other  trees,  except  at  seasonable 
times,  and  in  husband-like  manner,  and 
likewise  from  cutting  saplings,  and 
young  trees  not  fit  to  be  cut,  as  and 
for  the  purposes  of  timber,  but  also 
his  majesty's  most  gracious  writ  of 
subpoena,  etc.  (proceeding  as  in  form, 
I,  I,  1).     Van  Heyth,  Eq.  Dr.  7. 

3.  Prayer  for  Injunction  To  Be- 
strain  Defendant  From  Pro- 
ceeding at  Law. 
May  it  please  your  lordship  to  grant 
unto  your  orator  not  only  his  majesty's 
most  gracious  writ  of  injunction  is- 
suing out  of  and  under  the  seal  of 
this  honorable  court  to  be  directed  to 
the  said  A.  B.  to  restrain  him  from 
proceeding  at  law  against  your  orator 
touching  any  of  the  matters  in  ques- 
tion, but  also  his  majesty's  most  gra- 
cious writ  of  subpoena  to  be  directed, 
to  the  said  A.  B.,  thereby  command- 
ing him  at  a  certain  day  and  under  a 
certain  pain  therein  to  be  limited  per- 
sonally to  be  and  appear  before  your 
lordship  in  this  honorable  court,  and 
then  and  there  full,  true,  direct  and  per- 
fect answer  make  to  all  and  singular  the 
premises,  and  furtlier  to  stand  to  per- 
form and  abide  such  further  order,  di- 
rection and  decree  therein  as  to  your 
lordship  shall  seem  meet.  And  your 
orator  shall  ever  pray,  etc.  Van  Heyth. 
Eq.  Dr.  6. 

4.  Prayer  for  Writ  of  Nc  Exeat 
Ecgno. 
May  it  please  your  lordship  the  prem- 
ises considered  to  grant  unto  your  ora- 
tor not  only  his  majesty 's  most  gracious 
writ  of  ne  exeat  regno  issuing  out  of 
and  under  tlie  seal  of  this  honorable 
court,  to  restrain  tlie  said  defendant 
('.  1)  .  from  departing  out  of  tlie  juris- 
diction of  this  court,  but  also  his 
majesty's    most    gracious    writ    of    sub- 
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pooiia.  etc.   (proooodinjj  as  in  fi)rin,  No. 

I,  I.   n.     Van  lloyth,  Eq.  Dr.  7. 

5.  Fnu/ir  for  a  Nc  Kxcat  Erspub- 

I'uui. 
•-And  that  tlio  said  dofondants  may  bo 
stayed  by  the  pooplo's  writ  of  ue  exeat 
respublioa  from  depart injj  out  of  the 
jurisdiction  of  this  court.  And  that 
your  orator  (prayer  for  generel  relief). 
May  it  jdease  your  honor  to  grant  unto 
your  orator  the  people's  writ  of  ne 
exeat  respublica  staying  the  said  C.  D. 
and  E.  F.,  or  either  of  them,  from  de- 
parting into  parts  beyond  this  state,  and 
out  of  the  jurisdiction  of  this  court, 
without  leave  first  had.  2  Barb.  Ch. 
Pr.  360. 

6.  Prayer  for  Writ  of  Certiorari. 
May  it  please  your  lordship  there- 
fore to  grant  unto  your  orator  a  writ 
of  certiorari  to  be  directed  to  the  said 
lord  mayor  of  the  city  of  London  and 
his  brethren  the  aldermen  of  the  said 
city,  thereby  commanding  them  upon 
the  receipt  of  the  said  writ  to  certify 
and  remove  the  record  of  the  said  cause 
and  all  proceedings  thereon  into  this 
honorable  court,  and  to  stand  to  and 
abide  such  order  and  direction  as  to 
your  lordship  shall  seem  meet  and  the 
circumstances  of  the  case  may  require. 
And  vour  orator  shall  ever  pray,  etc. 
Van  Heyth.  Eq.  Dr.  7. 

II.  Answers. 

A.     Title  to  Answers. 

1.  Title  to  Answer,  One  Defendant. 
The   answer   of   A.   B.,   defendant,   to 

the    bill    of    complaint    of    C.    D.,    com- 
plainant.    Van  Heyth.  Eq.  Dr.  563. 

2.  Title   to   Answer    by    Attor7iey- 

Gcncral. 
The  answer  of  Sir  J.  S.  C,  knt.,  his 
majesty's  attorney-general,  one  of  the 
defendants  to  the  bill  of  complaint  of 
E,  C.  and  R.  his  wife  (late  R.  A.  spin- 
ster), complainants.  Van  Heyth.  Eq. 
Dr.  563. 

3.  Title  to  Answer,  Infant. 

The  answer  of  A.  R.,  an  infant  under 
the  age  of  twenty-one  3'ears  by 
,  her  guardian,  one  of  the  de- 
fendants to  the  bill  of  complaint  of 
J.  C.  and  T.  R.,  J.  F.  and  J.  L.,  com- 
plainants.    Van  Heyth.  Eq.  Dr.  563. 

4.  Title  to  Ansv;er,  One  of  Several 

Defendants. 
The   answer  of  S.  B.,  widow,   one   of 
the    defendants    to    the    (orignal    and) 
amended  bill  of  complaint  of  N.  P.,  com- 
plainant.    Van  Heyth.  Eq.  Dr.  563. 


5.  Title    to   Joint   and   Several   An- 

swer. 
The  joint  and  several  answer  of  J.  L. 
and  T.  K.,  two  of  the  defendants  to 
the  hill  of  complaint  of  A.  B.  and 
('.  D.,  complainants.  Van  Heyth.  Eq. 
Dr.   564. 

6.  Title   to  Joint  and  Several  An- 

sieer,  Infant  and  Adult. 
The  joint  and  several  answer  of  A.  B. 
and  C  D.,  and  of  E.  F.  and  G.  H., 
infants,  the  above  named  defendants 
(or  four  of  the  above-named  defend- 
ants),  by  ,   their  guardian.     3 

Dan.  Ch.  PI.  and  Pr.  (Perkin's  ed.) 
2140. 

7.  Title  to  Anstver  Where  Bill  Mis- 

states Name  of  Defendant. 
The  -joint  and  several  answer  of  L. 
M.,  R.  P.,  in  the  bill  called  E.  P.,  J.  R. 
in  the  bill  called  R.  R.,  and  R.  T.,  de- 
fendants to  the  bill  of  complaint  of 
R.  M.,  complainant.  Van  Heyth.  Eq. 
Dr.  564. 

8.  Title    to    Answer    to    Amended 

Bill. 
The  further  answer  of  S.  J.,  one  of 
the  defendants  to  the  original  bill,  and 
her  answer  to  the  amended  bill  of  com- 
plaint of  S.  T.  and  R.  D.,  complainants. 
Van   Heyth.   Eq.   Dr.   564. 

9.  Title     to     Frtrther     Answer     to 

Original  Bill,  and  Answer  to 
Amended  Bill. 

The  further  answer  of  ,  one, 

etc.,  to  the  original  bill  of  complaint 
of  the  above-named  plaintiff,  and  the 
answer  of  the  said  defendant  to  the 
amended  bill  of  complaint  of  the 
plaintiff.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kin's ed.)   2141. 

10.  Title  of  Answer  to  Bill  of  Re- 

vivor. 
The  joint  and  several  answer  of  A. 
B.,  C.  D.  and  E.  F.,  three  of  the  de- 
fendants to  the  original  and  amended 
bill  of  complaint  of  N.  P.,  deceased, 
and  also  their  answer  to  the  bill  of 
revivor  and  amended  bill  of  A.  P., 
complainant.     Van  Heyth.  Eq.  Dr.  564. 

11.  Title  to  Answer  by  Adult  and 

In  fan  t. 
The  joint  and  several  answer  of  J.  B. 
and  M.,  his  wife,  H.  F.,  E.  F.,  W.  F., 
.1.  P.  and  T.  P.,  and  of  W.  P.  and  J.  P., 
infants  under  the  age  of  twenty-one 
years,  by  their  guardian,  nine 


of  the  defendants  to  the  bill  of  com- 
plaint of  T.  G.,  complainant.  Van 
Heyth.  Eq.  Dr.  564. 

12.     Title  to  Supplemental  Answer. 
The  supplemental  answer  to  W.  P.  T.^ 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


BILLS  AND  ANSWERS 


193 


J.  S.  and  R.  U.,  three  of  the  defend- 
ants to  the  bill  of  complaint  of  the 
Rev.  F.  W.  B.  and  C.  E.,  complainants. 
Van  Heyth.  Eq.  Dr.  564. 

13.     Title   to  Answer  After  Insuffi- 
cient Answer. 

The  further  answer  of  ,  one 

of  the  above-named  defendants,  to  the 
bill  of  complaint  of  the  above-named 
plaintiff.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kin's  ed.)   2140, 

B.  Answer,    Introductory    Statements 

(a). 

This  defendant  (or  these  defendants 
respectively),  now  and  at  all  times 
hereafter  saving  to  himself  (or  them- 
selves) all  and  all  manner  of  benefit 
or  advantage  of  exception  or  otherwise 
that  can  or  may  be  had  or  taken  to 
the  many  errors,  uncertainties,  and  im- 
perfection in  the  said  bill  contained, 
for  answer  thereto  or  to  so  much  there- 
of as  this  defendant  is  (or  these  de- 
fendants are)  advised  it  is  material  or 
necessary  for  him  (or  them)  to  make 
answer  to,  answering  saith  (or  several- 
ly answering  say).  3  Dan.  Ch.  PI.  & 
Pr.  (Perkin's  ed.)  2138;  Van  Heyth. 
Eq.  Dr.  565. 
Answer,    Introductory    Statements     (b). 

This  defendant  (these  defendants) 
reserving  to  himself  (or  themselves)  all 
right  of  exception  to  the  said  bill  of 
complaint,  for  answer  thereto,  saith  (or 
say),   etc.     Van   Heyth.   Eq.   Dr.   565. 

C.  Common  Forms  in    Framing    An- 

swers. 

1.  Statement  in  Answer,  Admission. 
And  this  defendant  further  answer- 
ing, saith  he  hath  been  informed  and 
believes  it  to  be  true  that,  etc.  Or, 
this  defendant  admits,  that,  etc.  Van 
Heyth.  Eq.  Dr.  566. 

2.  Statement  in  Answer,  Admission 

of  Instrument. 

And  this  defendant   further  saith  he 

hath   been    informed   and   believes   it   to 

be   true   that,   etc.,   but   this   defendant 

for    greater    certainty    therein     craves 

leave    to    refer    to    the    said    , 

when  the  same  shall  be  produced.  Van 
Heyth.  Eq.  Dr.  .566. 

3.  Statement     in     Answer,     Belief 

Without  Personal  Knoxvlcdge. 
And  this  defendant  further  answer- 
ing saith  he  believes  it  to  be  true  that 
at  the  time  of  his  said  testator's  mak- 
ing his  said  will  and  at  the  time  of 
his  death  the  said  testator's  sister  .lane, 

the   wife   of  ,   in    the   said    will 

had    such    children    as    therein    in    that 


behalf  named,  but  this  defendant  does 
not  know  the  same  of  his  own  knowl- 
edge, nor  can  this  defendant  state  as 
to  his  belief  or  otherwise  whether  she 
had  or  had  not  any  other  children  or 
child  at  such  times,  or  either  of  them. 
Or: 

And  this  defendant  further  saith 
that  he  has  never  heard  or  been  in- 
formed save  by  the  said  complainant's 
said  bill  whether,  etc.,  but  this  defend- 
ant believes  that,  etc.,  as  in  the  said 
bill  is  alleged.  Van  Heyth.  Eq.  Dr. 
566. 

4.  Statement  in  Answer  of  Making 

Deed  and  of  Payment. 
And  this  defendant   saith   tiiat  by  a 
certain  deed-poll  or  instrument  in  writ- 
ing under  the  hands  and  seals,  of,  etc., 

and  bearing  date,  etc.,  the  said ■ 

(lid  in  consideration  of  the  sum  of 
•  I,  to  them  paid  by  this  de- 
fondant,  the  receipt,  etc.,  and  which 
said  sum  was  in  fact  so  paid,  remise, 
release,  etc.  As  by  such  deed  or  in- 
strument, to  which  this  defendant 
craves  leave  to  refer  when  the  same 
shall  be  produced,  will  appear.  Van 
Heyth.  Eq.  Dr.  566. 

5.  Statement  in  Answer  Where  Ig- 

norant With  Regard  to  State- 
ment in  Bill. 

And  this  defendant  further  answer- 
ing saith  he  knows  not,  and  has  not 
been  informed  save  by  the  said  com- 
plainant's said  bill,  and  cannot  set 
forth  as  to  his  belief  or  otherwise 
whether  the  said  complainant  has  or 
not  applied  for  or  procured  letters  of 
administration  of  the  goods,  chattels, 
rights  and  credits  of  the  said  A.  B.,  to 
be  granted  to  her  by  and  out  of  the 
proper  or  any  or  what  ecclesiastical 
court,  nor  whether,  etc.    Or: 

And  this  defendant  further  answer- 
ing saith  it  may  be  true  for  anything 
this  defendant  knows  to  the  contrary 
that,  etc.,  but  this  defendant  is  an  utter 
stranger  to  all  and  every  such  matters, 
and  cannot  form  any  belief  concerning 
the  same.     Van  Heyth.  Eq.  Dr.  567. 

6.  Statement  in  Answer  Where  One 

Defendant  Knows. 
And  this  defendant  M.  M.  further 
severally  answering  saith,  and  this  de- 
fendant E.  R.  believes  it  to  be  true, 
that  the  said  testator  was  not,  etc.  Van 
Heyth.  Eq.  Dr.  567. 

7.  Statement     in     Answer,     Admit 

Event,     No      Knowledge     of 
Time. 
And    these    defendants    severally    ad- 
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nut,  etc.,  but  when  in  particular  these 
dofoiulants  or  either  of  tliem  to  the 
kiiowloilijo  or  belief  of  tlie  other  of 
thoin  do  not  know,  and  cannot  set  forth 
as  to  their  information  and  belief  or 
otherwise.  Van  Ileyth.  Eq.  Dr.  TiC)?. 
S.  Stahiiuiit  ill  Answer,  Ignorant 
of  AUfdations  in  Bill. 
And  these  defendants  further  sev- 
erally say  that  they  or  any  or  either 
of  them  to  the  knowledge  or  belief  of 
the  others  or  other  of  them  do  not 
know,  and  have  never  been  informed 
save  by  the  said  complainant's  bill,  and 
cannot  set  forth  as  to  their  belief  or 
otherwise  whether,  etc.  Van  Heyth. 
Eq.  Dr.  567. 

9.  Statement  in  Answer,  Denial  by 

One,     Belief    in     Denial     by 

Other.  *■ 

And  this  defendant  M.  M.  further 
severally  answering  saith  she  denies, 
and  this  defendant  E.  E.  believes  such 
denial  to  be  true,  that  the  said  J.  S.  M. 
was  then  incapable  of  understanding 
the  said  codicil,  but  saith  that  he  fully 
knew,  etc.     Van  Heyth.  Eq.  Dr.  568. 

10.  Statement  in  Answer,  Joint  De- 

nial, 
And  these  defendants  further  sev- 
erally say  that  they,  these  defendants, 
did  not  nor  did  either  of  them  to  the 
knowledge  or  belief  of  the  other  of 
them,  nor  did  the  said  J.  and  H.  or 
several  or  any  or  either  of  the  mem- 
bers of  the  said  firm  to  the  knowledge 
or  belief  of  these  defendants,  a  short 
time  or  at  any  time  before,  etc.  Van 
Heyth.  Eq.  Dr.  568. 

11.  Statement  in  Answer,  Schedule 

of  Deeds  Set  Forth. 
And  this  defendant  further  saith  he 
hath  in  the  schedule  to  this  his  answer 
annexed  or  underwritten,  and  which  he 
prays  may  be  taken  as  part  thereof, 
set  forth  according  to  the  best  and  ut- 
most of  his  knowledge,  remembrance, 
information  and  belief,  a  full,  true  and 
particular  list  or  schedule  of  all  deeds, 
etc.,  and  this  defendant  is  read}'  and 
willing  to  produce  and  leave  the  same 
in  the  hands  of  his  clerk  in  court  for 
the  usual  purposes.  Van  Heyth.  Eq. 
Dr.  568. 

12.  Statements  in  Answer,  Account 

Set  Forth. 
And  these  defendants  further  sev- 
erally answering  say,  they  have  in  the 
(first)  schedule  to  this  their  answer 
annexed  or  underwriten,  and  which 
they  pray  may  be  taken  as  part  there- 
of, set  forth  according  to  the  best  and 


utmost  of  their  several  and  respective 
knowledge,  remembrance,  information 
and  belief,  a  full,  true  and  particular 
account  of  all  and  every  sum  and  sums 
of  money,  etc.  (Or,  if  an  account  re- 
quired as  to  the  real  estates,  lluis:  a 
full,  true  and  just  rental  and  particular 
of  all  and  singular  the  real  estates, 
etc.)      Van  Heyth.   Eq.  Dr.  568. 

D.     Conclusions   to   Answer. 

1.  Conclusion  of  Answer,     Common 

Form. 
And  this  defendant  denies  all  and  all 
manner  of  unlawful  combination  and 
confederacy  wherewith  he  is  by  the 
said  bill  charged,  without  this,  that 
tiiere  is  any  other  matter,  cause,  or 
thing,  in  the  said  complainant's  said 
bill  of  complaint  contained,  material  or 
necessary  for  this  defendant  to  make 
answer  unto,  and  not  herein  and  here- 
by well  and  sufficiently  answered,  con- 
fessed, traversed,  and  avoided,  or  de- 
nied, is  true  to  the  knowledge  or  belief 
of  this  defendant;  all  which  matters 
and  things  this  defendant  is  willing  and 
ready  to  aver,  maintain,  and  prove,  as 
this  honorable  court  shall  direct;  and 
humbly  prays  to  be  hence  dismissed 
with  his  reasonable  costs  and  charges, 
in  this  behalf  most  wrongfully  sus- 
tained. Dan.  Ch.  PI.  &  Pr.  (Perkin's 
ed.)   2139;  Van  Heyth.  Eq.  Dr.  569. 

2.  Conclusion  of  Answer,  Claim  of 

Defense  as  in  Demurrer. 
And  this  defendant  submits  to  this 
honorable  court,  that  all  and  every  of 
the  matters  in  said  plaintiff's  bill  men- 
tioned and  comi)lained  of  are  matters 
which  may  be  tiied  and  determined  at 
law,  and  with  respect  to  which  the  said 
plaintiff  is  not  entitled  to  any  relief 
from  a  court  of  equity,  and  this  defend- 
ant hopes  he  shall  have  the  same  ben- 
efit of  this  defense  as  if  he  had  de- 
murred to  the  said  plaintiff's  bill.  And 
this  defendant  denies,  etc.  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2139. 
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Complaint   by   Treasurer   of   Unincor- 
porated Company  on  Note  Payable 
to   Former   Treasurer. 
Assumpsit: 

Declaration   on   Contingent   Note; 
Declaration    on    Chattel    Note. 
Bankruptcy: 

Affidavit  of  Cost  Bill  or  Note; 
Bond   of  Petitioning  Creditor; 
Bond  of  Referee; 
Bond  of  Trustee. 
Banks  and  Banking: 

Complaint  Against  Bank  for  Neglect- 
ing To   Present   Note; 
Complaint    Against    Bank     for     Not 
Giving  Due   Notice. 
Corporations  : 

Complaint     by     Corporation     Formed 
Cnder  General  Act,  Payee,  Against 
Foreign    Corporation,    5laker. 
Declaration  and  Complaint: 

Complaint    Against     Buyer    for    Not 

Delivering  Note; 
Complaint   by   Assignee   of   Bill  Pay- 
able   Out    of   Particular   Fund; 
Complaint  on   Note   Payable   in  Cha- 

tels; 
Complaint   on   Non-Negotiable   Condi- 
tional   Note; 
Complaint    Against    Buyer     for     Not 
Delivering   Note   for   Goods. 
Injunctions  : 

Complaint    To    Restrain    Negotiation 

of  Bill  or  Note; 
Complaint    on    Note    Against    Maker 


and  Tndorser,  and  To  Enjoin  With- 
drawal of  ("ollatoral  Securiti<'S 
Held   by   Indorser; 

Injunction    Against   Transferring   Ne- 
gotiable   Paper. 
Lost    I  n stru  m k n ts  : 

Decree    for    liulemnity    Against    Lost 
Bill   of  Exchange. 
Mortgages: 

Complaint    on    Note    and     Mortgage 
(Short   Form). 
Principal  and  Surety: 

Answer,  That  Signing  of  Note  by 
Surety  Was  on  Condition  That  Co- 
surety Sign; 

Answer,    That    Note    Was     Extended 
Without  Consent  of  Surety. 
Trover  and  Conversion  : 

Declaration  in  Case  in  Trover  for 
Promissory    Note; 

Complaint  for  Conversion  of  a  Prom- 
issory Note. 
Usury: 

Answer,  Usury  in  Making  Note  (a), 
(b); 

Answer,  Bill  Was  Given  To  Secure 
Usurious    Contract; 

Answer,    Usury    in    Transfer    of    Ac- 
commodation Note. 
Warranty: 

Complaint  on  Warranty  of  Genuine- 
ness of  Note  Sold. 

I.     BiUs. 

A.     Declarations. 

1.     Declaration  on  Bill  of  Exchange, 
Payee  Against  Acceptor. 
Supreme    court    of    (.lanuary)    term,   in 

the  year  one  thousand  eight  hundred 

and    (forty-six). 
(City  and)  county  (of  New  York),  ss.: 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case 
upon  promises:  For  that  whereas  one 
J.  K.,  heretofore,  to-wit,  on  the  (tenth 
day  of  September),  in  the  year  one 
thousand  eight  hundred  and-  (forty- 
five),  at  (the  place  of  the  date),  to-wit, 
at  (the  city  and  in  the  county  of  New 
York)  aforesaid  (the  venue),  made  a 
certain  bill  of  exchange  in  writing, 
bearing  date  the  day  and  year  afore- 
said, and  then  and  there  directed  the 
said  bill  of  exchange  to  the  said  de- 
fendant (by  the  name  of  Mr.  C.  D.), 
by  which  said  bill  of  exchange  the  said 
.t'  K.  then  and  there  requested  the  said 
defendant  (sixty  days)  after  the  date 
thereof,  to  pay  to  the  said  plaintiff,  or 
order,   the   sum   of    (five   hundred)    doi- 
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lars,  for  value  received,  and  then  and 
there  delivered  the  said  bill  of  ex- 
change to  the  said  plaintiff:  which 
said  bill  of  exchange  the  said  de- 
fendant afterwards,  to-wit,  on  (the 
same  day  and  year  last  aforesaid), 
at  (the  city  and)  in  the  county  afore- 
said, upon  sight  thereof  accepted.  By 
reason  whereof,  and  according  to  the 
usage  and  custom  of  merchants,  the 
said  defendant  then  and  there  became 
liable  to  pay  to  the  said  plaintiff,  the 
said  sum  of  money  in  the  said  bill  of 
exchange  specified,  according  to  the 
tenor  and  effect  of  the  said  bill  of 
exchange,  and  of  the  acceptance  there- 
of; and  being  so  liable,  the  said  de- 
fendant, in  consideration  thereof,  after- 
wards, to-wit,  on  the  same  day  and 
year  last  aforesaid,  and  at  the  place 
aforesaid,  undertook  and  then  and  there 
faithfully  promised  the  said  plaintiff 
to  pay  unto  the  said  plaintiff  the  said 
sum  of  money  in  the  said  bill  of  ex- 
change specified,  according  to  the  tenor 
and  effect  of  the  said  bill  of  exchange, 
and  of  the  said  acceptance  thereof. 

And  whereas,  also,  etc.  (add  the 
money   counts,   see  Assumpsit). 

Nevertheless,  the  said  defendant  (al- 
though often  requested,  etc.)  has  not 
yet  paid  the  several  sums  of  money 
abo\H!  mentioned,  or  any  or  either  of 
them,  or  any  part  thereof,  to  the  said 
plaintiff,  but  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  the 
said  defendant  has  hitherto  wholly  re- 
fused, and  still  does  refuse,  to  the 
damage  of  the  said  plaintiff  of  (one 
thousand)  dollars,  and  therefore  the 
said  plaintiff  brings  suit,  etc.  2  Chit. 
PI.  149;   Burr.  App.  2.57,  §519. 

2.  Declaration  on  Bill  of  Exchange, 
First  Endorsee  Against  Ac- 
ceptor. 

For  that  whereas,  one  J.  K.,  hereto- 
fore, to-wit,  on,  etc.,  at,  etc.  (as  in  last 
form),  made  a  certain  bill  of  exchange 
in  writing,  bearing  date  the  day  and 
year  aforesaid;  and  then  and  there  di- 
rected the  said  bill  of  exchange  to  the 
said  defendant  (by  the  name  of  Mr. 
C.  D.),  by  which  said  bill  of  exchange 
the  said  J.  K.  then  and  there  requested 
the  said  defendant  (four  months)  after 
the  date  thereof  to  pay  to  one  L.  M., 
or  order,  the  sum  of  (five  hundred) 
dollars,  for  value  received,  and  then 
and  there  delivered  the  said  bill  of  ex- 
change to  the  said  L.  M.;  which  said 
bill  of  exchange  the  said  defendant 
afterwards,    to-wit,    on    the    same    day 


and  year  last  aforesaid,  at  (the  city 
and)  in  the  county  aforesaid,  upon 
sight  thereof,  accepted.  And  the  said 
L.  M.,  to  whom,  or  to  whose  order,  the 
payment  of  the  said  sum  of  money  in 
the  said  bill  of  exchange  specified,  was 
to  be  made  as  aforesaid,  afterwards, 
and  before  the  payment  of  the  said 
sum  of  money  therein  specified,  to-wit, 
on  (the  same  day  and  year,  and)  at 
(the  place  aforesaid)  endorsed  the  said 
bill  of  exchange  in  writing,  and  by 
that  endorsement  ordered  and  appoint- 
ed the  said  sum  of  money  in  the  said 
bill  of  exchange  specified  to  be  paid 
to  the  said  plaintiff,  and  then  and 
there  delivered  the  said  bill  of  ex- 
change, so  endorsed,  to  the  said  plain- 
tiff. By  reason  whereof,  etc.  (as  in 
last  form  to  the  end).  2  Chit.  PI.  152; 
Burr.  App.  258,  §520. 

B.     Complaints. 

1.  Complaint  by  Payee  Against 
Acceptor,  Short  Form,  Set- 
ting Out  Copy. 

I.      That    on    the   day    of 

18—,    at    ,    the    de- 


fendant (or  the  defendants,  under  their 
firm  name  of  Y.  Z.  &  Co.)  accepted  and 
delivered  to  the  plaintiff  a  bill  of  ex- 
change, of  which  the  following  is  a 
copy:  (Copy  of  the  bill  and  accept- 
ance.) 

II.      Thatt   there   is    now   due   to    the 
plaintiff    thereon    from    the    defendant 

the     sum     of     dollars,     with 

( dollars  damages  and)  interest 

from,   etc.      1    Abb.   Forms   245. 

Note. — This  form  is  approved  in  Levy 
V.  Ley,  6  Abb.  Pr.    (N.   Y.)   89. 

2.     Complaint,    Pleading    the   Legal 
Effect. 

I.      That    on    the day     of 

•,  18—,  at ,  one  M.  N 


' .         '  J  —  — •  -■■ 

(or  certain  persons  under  their  firm 
name  of  M.  N.  &  Co.)  made  his  (or 
their)  bill  of  exchange  in  writing,  dated 
on  that  day,  directed  to  the  defendant 
(or  to  the  defendants  under  their  firm 

name    of    Y.    Z.    &    Co.),    at    ; 

and  thereby  required  the  defendants 
to  pay  to  the  order  of  the  plaintiff 
(or  of  these  plaintiffs,  under  their  firm 
name  of  A.  B.  &  Co.), dol- 
lars,    days  after  said  date  (or 

otherwise),   for   value   received. 

II.       That     thereupon      (or     on     the 
day    of ,     18—.     at 


)  the  defendant  (or  the  de- 
fendants under  said  firm  name),  upon 
sight  thereof  accepted  said   bill. 
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HI.     That   no   part   of   the  same   has, 
been    paid    (oxooiit    the    sum    of,    etc.)- 
1   Abh.   Forms   '24(\. 

3.  CompUiint  on   Acccptanci',   Vary- 

ing as   to   Time  From   Bill. 

I.  (As   in   the    proi-eding   form.) 

II.  That     thereupon     (or     on     the 

. day    of ,     18—,     at 

. )  tlic  defendant  (or  the  de- 
fendants, under  said  firm  name),  upon 
sight  thereof,  accepted  the  same,  pay- 
able   at   days    (or    otherwise) 

after  date  of  said  bill  (or  after  said 
date  of  acceptance). 

III.  (As    in    the    preceding    form.) 
1   Abb.   Forms   247. 

4.  Complaint  Against  Acceptor  for 

Honor. 

I.  That    on    the day     of 

,  18—,  at  ,  one  M.  N. 

(or  certain  persons  under  their  firm 
name  of  M.  N.  &  Co.),  made  and  de- 
livered to  the  plaintiff  his  (or  their) 
bill  of  exchange  in  writing,  dated  on 
that  day,  and  directed  the  same  to  one 
O.  P.  (or  to  certain  persons  under  their 
firm  name  of,  etc.),  and  thereby  re- 
quired said  O.  P.  to  pay  to  the  order 
of  this  plaintiff  (or  of  these  plaintiffs 
under  their  firm  name  of  A.  B.  &  Co.) 

the   sum   of dollars,  • 

days  after  date  thereof  (or  otherwise), 
for  value  received. 

II.  That  then  and  there   (or  on  the 

.    day    of ,     18—,     at 

)  it  was  duly  presented  to  said 

O.  P.  for  acceptance,  but  was  not  ac- 
cepted (if  a  foreign  bill,  add,  and  was 
thereupon  duly  protested  for  non-ac- 
ceptance), of  all  which  due  notice  was 
given  to  said  (drawers). 

III.  That  then  and  there   (or  on  the 
day    of    ,     18—,     at 

-),    the    defendant    (or    the    de- 


18—,    at 


.    the    de- 


fendants under  their  firm  name  of  Y 
Z.  &  Co.),  upon  sight  thereof,  accepted 
said  bill  for  the  honor  of  said  (drawer). 

IV.  That  at  maturity  the  same  was 
duly  presented  for  paj-ment  to  said  O. 
P.  (the  drawee),  but  was  not  paid  (it 
a  foreign  bill,  add,  and  was  thereupon 
duly  protested  for  non-payment),  of  all 
which  due  notice  was  given  to  the 
defendant  (acceptor  for  honor)  and  to 
said  M.  N.  (drawer). 

V.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  247. 

5.     Complaint  on  Bill  by  Drawer  to 
Himself     and     Accepted     by 
Him. 
I.      That    on    the day     of 


fendant  (or  the  defendants  under  their 
firm  name  of  Y.  Z.  &  Co.)  made  and 
accei)ted,  and  delivered  to  the  plaintiff, 
his  (or  tlieir  bill  of  exchange  in  writ- 
ing, (if  which  the  following  is  a  copy: 
(Copy  of  the  bill  and  acceptance.) 

II.      That    there    is    now    due    to    the 
plaintiff    thereon,    from    the    defendant, 

the     sum     of dollars,     with 

( dollars  damages  and)  inter- 
est from,  etc.     1  Abb.  Forms  248. 

6.     Complaint     by     Payee     Against 
Drawer    for    N on- Acceptance. 

I.      That    on    the    day     ot 

18 — ,    at    ,    the    de- 


fendants (drawers),  under  their  firm 
name  of  Y.  Z.  &  Co.,  made  and  de- 
livered to  the  plaintiff  tlu-ir  bill  of 
exchange  in  writing,  dated  on  tiiat  day, 
and  directed  the  same  to  one  M.  N 
(or  to  certain  persons  under  the  firm 
name  of  M.  N.  &  Co.),  and  thereby 
required  said  (drawee)  to  pay  to  the 
order  of  this  plaintiff  (or  of  these 
plaintiffs  under  their  firm   name   of  A. 

B.    &    Co.)    dollars, 

days  (or  weeks  or  months)  after  the 
date  (or  sight)  thereof,  for  value  re- 
ceived. 

II.  That  the  same  was  duly  pre- 
sented to  (the  drawee)  for  acceptance, 
but  was  not  accepted  (if  a  foreign  bill, 
add,  and  was  thereupon  duly  protested 
for  non-acceptance),  of  all  which  due 
notice  was  given  to  the  defendant 
(drawer). 

III.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1    Abb.   Forms   249. 

7.     Complaint   on   Bill   Setting   Out 
Copy. 

1.      That    on    the day     of 

.    18—,    at    ,    the    de- 


fendants (drawers),  (under  their  firm 
name  of  Y.  Z.  &  Co.),  made  and  de- 
livered to  the  plaintiff  their  bill  of 
exchange  in  writing,  of  which  the  fol- 
lowing is  a  copy:      (Copy  of  the  bill.) 

II.  That  the  same  was  duly  pre- 
sented to  (the  drawee)  therein  named 
for  acceptance,  but  was  not  accepted 
(if  a  foreign  bill,  add:  and  was  there- 
upon duly  protested  for  non-accept- 
ance), of  all  which  due  notice  was 
given  to  the  defendant  (drawer). 

III.  That   there   is   now   due   to   the 

plaintiff   thereon    the   sum    of 

dollars  with  dollars  damages) 

and  interest  from,  etc.  1  Abb.  Forms 
250. 
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8.  Complaint    on    BiU    for     Non- 

Payment. 

I.  That    on    the    day     of 

,  18—,  at  ,  the  de- 
fendants (drawers),  (under  their  firm 
name  of,  etc.),  made  and  delivered 
to  the  plaintiff  their  bill  of  exchange 
in  writing,  dated  on  that  day,  and  di 
rected  the  same  to  one  M.  N.  (or  to 
certain  persons  under  their  firm  name 
of,  etc.),  and  thereby  required  said 
(drawee)  to  pay  to  the  order  of  this 
plaintiff  (or  of  these  plaintiffs  under 
their  firm  name  of,  etc.)  dol- 
lars on  the  day  of , 

18 —    (or    at    sight,    or    days 

after  the  date  thereof,  or  otherwise), 
for  value  received. 

II.  That  the  same  was  duly  present- 
ed to  (the  drawee)  for  payment,  but 
was  not  paid  (if  a  foreign  bill,  add: 
and  was  thereupon  duly  protested  for 
non-payment),  of  all  which  due  notice 
was  given   to   the   defendant    (drawer). 

III.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,,  etc.).  1 
Abb.  Forms  2.50. 

9.  Complaint    on     Bill     for     Non- 

Payment    After    Acceptance. 

I.  That    on    the    day     of 

,  IS — ,  at  ,  the  de- 
fendants (under  their  firm  name  of 
Y.  Z.  &  Co.)  made  and  delivered  to 
the  plaintiff  their  bill  of  exchange  in 
writing,  dated  on  that  day,  and  di- 
rected the  same  to  one  M.  N.  (or  to 
certain  persons  under  their  firm  name 
of  M.  N.  &  Co.),  and  thereby  required 
said  (drawee)  to  pay  to  the  order  ot 
this  plaintiff  (or  of  these  plaintiffs, 
under  their  firm  name  of  A.  B.  &  Co.) 

dollars,    days   after 

the  date  thereof  (or  otherwise),  for 
value  received. 

II.  That  then  and  there   (or  on  the 

day    of    ,     18—,    at 

),    the    said     (drawee),     upon 

sight    thereof,   accepted    said   bill. 

TIT.  That  at  maturity  the  same  was 
duly  presented  to  said  (drawee)  for 
payment,  but  was  not  paid  (if  a  for- 
eign bill,  add:  and  was  thereupon  duly 
protested  for  non-payment),  of  all 
which  due  notice  was  given  to  the  de- 
fendant (drawer). 

IV.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.).  1 
Abb.  Forms  251. 

10.  Complnint,      Averment,       Non- 

Prrsenfmrnt  ExcMUicd,  Drawee 
Not  Found. 
I.     (As  in  6  or  8  above). 


II.     That   on   the  day    of 

18 — ,  due  search  and  inquiry 


was  made  for  said  drawee  at  (the  place 
of  address),  in  order  that  the  same 
might  be  presented  to  him  for  accept- 
ance, but  he  could  not  be  found,  and 
the  same  was  not  accepted  (and  if  a 
foreign  bill,  add:  and  was  thereupon 
duly  protested  for  non-acceptance),  of 
all  which  due  notice  was  given  to  the 
defendant  (drawer).  1  Abb.  i'ornis 
252. 

11.  Complaint  on  BiU,  Demand  and 

Notice  Excused  by  Waiver. 

I.  (As  in  preceding  forms.) 

II.  That  the  defendant  at  the  time 
said  bill  was  transferred  by  him, 
waived  as  well  the  presentation  of  the 
same  to  said  W.  X.  for  payment,  as 
notice  of  the  non-payment  thereof,  and 
no  part  thereof  has  been  paid.  1  Abb. 
Forms  252. 

12.  Complaint     on    Bill,    Non-Pre- 

sentment     Excused,      Drawer 
Having    Countermanded    Bill. 

I.  (State  the  making  and  delivery 
of  the  bill.) 

II.  That   on  or  about   the 

day    of    ,    18 — ,    said    bill    not 

then  having  been  for  acceptance  (or 
for  payment),  the  defendant  counter- 
manded the  same  by  instructions  to 
the  said  (drawee)  not  to  accept  or  pay 
(or  if  payable  at  sight,  not  to  pay) 
the  same;  wherefore  it  was  not  pre- 
sented. 

III.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1   Abb.  Forms  252. 

13.  Complaint,  Payee  Against 
Draicee  and  Acceptor,  BiU 
Accepted  by  Drawee. 

I.      That    on    the day     of 

.    18—.    at    ,    the    de- 


fendants (drawers),  (under  their  firm 
name  of  Y.  Z.  &  Co.),  made  and  de- 
livered to  the  plaintiff  their  bill  of  ex- 
change in  writing,  dated  on  that  day, 
and  directed  the  same  to  the  defend- 
ant (acceptor;  or  to  the  defendants, 
acceptors,  under  their  firm  name  W.  X. 
&  Co.),  and  thereby  required  said  (ac- 
ceptor) to  pay  to  the  order  of  the 
plaintiff  (or  of  the  plaintiffs,  under 
tlieir  firm  name  of  A.  B.  &  Co.) 
—    dollars,   days    after 


the    date    thereof    (or    otherwise),    for 
'value  received. 

IT.     That  then  and  there   (or  on   the 

day     of     ,     18—,     at 

■),     the     defendant     (acceptor), 


upon   sight   thereof,   accepted    said   bill. 
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ni.  That  at  maturity  the  same  was 
duly  prostMiti'ii  to  tlie  iloftMulant  (ac- 
ceptor) for  payment,  but  was  not  paid 
(if  a  foreifin  bill,  add:  and  was  there- 
upon duly  jirotested  for  non-payment), 
of  all  wliii-h  due  notice  was  given  to 
the   defendant    (drawer). 

IV.  That  no  part  of  the  same  has 
been  paid.     1   Abb.  Forms  2.')3. 

14.     Cumphiint  on  BUI  Accepted  for 
Honor. 

I.  That    on    the     day    of 

,  IS—,  at ,  the  de- 
fendants (drawers),  (under  their  firm 
nanne  of  Y.  Z.  &  Co.),  made  and  de- 
livered to  the  plaintiff  their  bill  of 
exchange  in  writing,  dated  on  that 
day,  and  directed  the  same  to  one  M. 
N.  (or  to  certain  persons,  under  their 
firm  name  of  M.  N.  &  Co.),  and  there- 
by required  said  (drawee)  to  pay  to 
the  order  of  this  plaintiff  (or  of  these 
plaintiffs  under  their   firm   name   of  A. 

B.    &    Co.)    dollars,    

days  after  the  date  thereof  (or  other- 
wise),  for   value   received. 

II.  That  then  and  there  (or  on  the 
day    of    ,     18—,     at 

-)  it  was  duly  presented  to  said 


(drawee)  for  acceptance,  but  was  not 
accepted  (if  a  foreign  bill,  add:  and 
was  thereupon  duly  protested  for  non- 
acceptance),  of  all  which  due  notice 
was  given  to  the  defendant  (drawer). 
III.     That  then  and  there  (or  on  the 

• day    of ,    18 — ,     at 

-),  the  defendant   (acceptor  for 


honor),  upon  sight  thereof,  accepted 
said  bill  for  the  honor  of  said  (drawer). 

IV.  That  at  maturity  the  same  was 
duly  presented  for  payment  to  said 
(drawee),  but  was  not  paid  (if  a  for- 
eign bill,  add:  and  was  thereupon  duly 
protested  for  non-pa^yment),  of  all 
which  due  notice  was  given  to  the 
defendants   (drawers). 

V.  That  thereupon  the  same  was 
duly  presented  to  the  defendant  (ac- 
ceptor for  honor)  for  payment,  but  was 
not  paid  (and  was  thereupon  duly  pro- 
tested for  non-payment),  of  all  which 
due  notice  was  given  to  the  defend- 
ant  (drawer). 

VI.  That  no  part  of  the  same  has 
been    paid.      1    Abb.    Forms    2.53. 

15.     Complaint  by  Eemote  Indorsee 
Against  Acceptor. 

I.     That    on    the    day    of 

,  18 — ,  at  ,  the  de- 
fendant (or  the  defendants  under  their 
firm  name  of  Y.  Z.  &  Co.)  accepted 
and    delivered    to    the     payee     therein 


named  a  bill  of  exchange,  of  which 
the  following  is  a  copy:  (Copy  of  the 
bill   and   acceptance.) 

II.  That  said  (payees),  (under  their 
firm  name  of  M.  N.  &  Co.),  tluTcaftor 
indorsed  said  bill  and  delivered  it  so 
indorsed,  and  thereafter  (and  before 
maturity)  the  same  came  lawfully  into 
the  possession  of  these  plaintiffs  for 
value. 

III.  That  there  is  now  due  to  this 
plaintiff  thereon  from  the  defendant 
the  sum  of dollars  with  (dam- 
ages and)  interest  from,  etc.  1  Abb. 
Forms  2.54. 

Note. — Approved  in  Levy  v.  Ely,  13 
How.  Pr.   (N.  Y.)    395. 

16.     Complaint  Against  Drawer  and 
Indorser,    N on- Acceptance. 

I.      That    on    the    day    of 

— ,  18 — ,  at ,  the  defend- 


ants (drawers),  (under  their  firm  name 
of  Y.  Z.  &  Co.),  made  their  bill  of  ex- 
change in  writing,  dated  on  that  day, 
and  directed  it  to  one  M.  N.  (or  to 
certain  persons  under  the  firm  name  of 
M.  N.  &  Co.),  and  thereby  required 
said  (drawee)  to  pay  to  the  order  of 
the   defendant    (indorser,   or   of   one   O. 

P.)     dollars, days 

after  the  date  thereof  (or  otherwise), 
for  value   received. 

II.  That  the  saidi  (drawers)  then 
and  there  delivered  the  same  to  the 
defendant  (indorser,  or  to  said  O.  P., 
who  then  and  there  indorsed  it  to  the 
defendant,    indorser). 

III.  That  then  and  there  (or  on  the 
day    of    ,     18—,     at 


-),  the  defendant  (indorser) 
indorsed  the  same  to  the  plaintiff  (or 
indorsed  the  same  and  delivered  it  so 
indorsed,  and  thereafter  [and  before 
maturity]  the  same  came  lawfully  into 
the  possession  of  the  plaintiff  for 
value). 

IV.  That  the  same  was  duly  pre- 
sented to  (the  drawee)  for  acceptance, 
but  was  not  accepted  (if  a  foreign  bill, 
add:  and  was  thereupon  duly  protested 
for  non-acceptance),  of  all  which  due 
notice   was  given  to   the  defendants. 

V.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  254. 

17.  Complaint  Against  Drawer,  In- 
dorser Before  Acceptance,  and 
Acceptor  for  Non-Payment. 

I.      That    on    the    day     of 

,    18' — ,    at    ,    the    de- 


fendant (drawer)  made  his  (or  the  de- 
fendants,   drawers,    under     their     firm 
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name  of,  etc.,  made  their)  bill  of  ex- 
change in  writing,  dated  on  that  day, 
and  directed  it  to  the  defendants  (ac- 
ceptors, under  their  firm  name  of,  etc.), 
and  thereby  required  the  defendants 
(acceptors)  to  pay  to  the  order  of  the 
defendant   (indorser,  or  of  one  M.   N.) 

;    dollars, days     (or 

weeks,  or  months)  after  the  date  (or 
sight)    thereof,  for  value   received. 

II.  That  the  said  (drawer)  then 
and  there  delivered  the  same  to  the 
defendant  (indorser,  or  to  the  said  M. 
N.,  who  thereupon  indorsed  it  to  the 
defendant,  indorser). 

III.  That  then  and  there  (or  on  the 
day    of    ,     IS — ,     at 

-)   the  defendant   (indorser)   in- 


dorsed the  same  to  this  plaintiff  (or 
indorsed  the  same  and  delivered  it  so 
indorsed,  and  thereafter  [and  before 
maturity]  the  same  came  lawfully  into 
the  possession  of  this  plaintiff  foi 
value). 

IV.     That  then  and  there   (or  on  the 

day    of    ,     18—,     at 

-)    the    defendants    (acceptors), 


(under  their  firm  name  of,  etc.),  upon 
sight  thereof,  accepted  said  bill. 

V.  That  at  maturity  the  same  was 
duly  presented  to  the  defendant  (ac- 
ceptor) for  payment,  but  was  not  paid 
(if  a  foreign  bill,  add:  and  was  there- 
upon duly  protested  for  non-payment), 
of  all  which  due  notice  was  given  to 
the   defendants   (drawer   and   indorser). 

VI.  That  no  part  of  the  same  has 
been  paid.     1  Abb.  Forms  2.5o. 

18.  Complaint  Against  Drawer, 
Acceptor  and  Indorser  After 
Acceptance  for  Non-Payment. 

I.  That    on    the day     of 

,  18 — ,  at ,  the  de- 
fendants (drawers),  (under  their  firm 
name  of,  etc.),  made  their  bill  of  ex- 
change in  writing,  dated  on  that  day, 
and  directed  it  to  the  defendants  (ac- 
ceptors), (under  their  firm  name  of, 
etc.),  and  thereby  required  said  de- 
fendants (acceptors)  to  pay  to  the 
order  of  the  defendant  (indorser,  or 
of    one    M.    N.,    or    of    certain    persons 

under  their  firm  name  of,  etc.) 

dollars,   days    after    the    date 

thereof   (or  otherwise),  for  vaiup. 

II.  That  then  and  there  the  defend- 
ants (drawers)  dfiivered  the  same  to 
the  defendant  (indorser,  or  to  said  M. 
N,,  who  thereupon  indorsed  it  to  the 
defendant,  indorser). 

III.  That  then  and  there  (or  on  the 
day    of    ,     18 — ,     at 


)     the   defendants    (acceptors), 

(under  their  firm  name  of,   etc.),  upon 
sight  thereof,  accepted  said  bill. 

IV.     That  then  and  there   (or  on  the 

day    of ,     18 — ,     at 

)   the   defendant   (indorser)   in- 


Against 
Be  turned 

dav    of 


dorsed  the  same  to  this  plaintiff  (or 
indorsed  the  same  and  delivered  it  so 
indorsed,  and  thereafter  [and  before 
maturity]  the  same  came  lawfully  into 
the  possession  of  this  plaintiff  for 
value). 

V.    and    VI.      (As    in    the    preceding 
form).     1  Abb.  Forms  256. 
19.      Complaint,      Drawer 

Acceptor     on     Bill 

and  Tal-en  Up. 

I.  That     on     the    

,  18 — ,  at  ,  the  plain- 
tiffs (under  their  firm  name  of,  etc.) 
made  and  delivered  to  the  payee  there- 
in named  their  bill  of  exchange  in 
writing,  dated  on  that  day,  and  directed 
it  to  the  defendants  (under  their  firm 
name  of.  etc.),  and  thereby  required 
the  defendant  to  pay  to  the  order  of 
one  M.  N.  (or  of  certain  persons  under 
their  firm  name  of,  etc.)  dol- 
lars,        days     after     the     date 

thereof   (or  otherwise). 

II.  That  then  and  there   (or  on  the 

day    of    ,     18 — ,     at 

)    the   defendants    (under  their 

said  firm  name),  upon  sight  thereof,  ac- 
cepted said  bill  for  value  received. 

III.  That  at  maturity  the  same  was 
duly  presented  for  payment,  but  was 
not  paid. 

IV.  That    on    the   day    of 

18 — ,   at  ,    the   same 


was  returned  to  the  plaintiff  for  non- 
payment, and  the  plaintiff,  as  dra%ver 
thereof,  was  then  and  there  compelled 
to  take  up  the  same  and  to  pay  to  said 
(payee,   or   to   the    holder   thereof)    the 

sum    of    dollars,     being     the 

amount  of said  bill  with  dam- 
ages' (or  with  costs  of  protest)  and 
interest. 

V.  That  no  part  of  the  same  has 
been  repaid  (except  the  sum  of,  etc.). 
1   Abb.   Forms  256. 

20.      Compldint   on    Bill   Payable   to 

Dratrcr's     Own     Order,     Not 

Negotiated. 
I.      That    on    the    day     of 


18—,  at  — 


-,  the   plain- 


tiffs (under  their  firm  name  of  A.  B. 
&  Co.)  made  their  bill  of  exchange  in 
writing,  dated  on  that  day,  and  directed 
it  to  the  defendants  (under  their  firm 
aame    of,    etc.),    and    thereby    required 
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the   dofoiulant    to   pay   to   the   order   ot 

the  plaint itTs dollars, 

davs  after  date  thereof  (or  otherwise). 

il.      That    the    defendant    thereupon 

(or   on    the  day   of ;, 

is — ,  at  ),  upon  sifjht  thereof, 

accepted  said  bill,  for  value  received, 
and    delivered    it    to    the    plaintiff. 

111.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1   Abb.   Forms  2.37. 

ill.        Complaiut,      Payee      Against 
Drawer. 

I.  That    on    the day     of 

— '■ ,  IS — ,  at  ,  the  de- 
fendant (or  the  defendants,  under  their 
firm  name  of  Y.  Z.  &  Co.)  made  and 
delivered  to  the  plaintiff  his  (their) 
check  in  writing,  dated  on  that  day, 
and  directed  the  same  to  the  bank  of 
M.  X.  (or  to  certain  persons  under 
their  firm  name  of,  etc.),  and  thereby 
required   said    (drawee)    to   pay   to   the 

plaintiff  or  order   (or  bearer)   

dollars,  for  value  received. 

II.  That  the  same  was  duly  pre- 
sented to  the  said  (drawee)  for  pay- 
ment, but  was  not  paid;  of  all  which 
due  notice  was  given  to  the  defendant 
(drawer). 

III.  That  no  part  of  the  same  has 
been  paid.     1   Abb.   Forms  258. 

22.  Complaint,  Indorsee  or  Bearer 

Against  Drawer. 

I.  That    on    the day     of 

,  18 — ,  at  ,  the  de- 
fendant made  his  check  (or  the  defend- 
ants, under  their  firm  name  of,  etc., 
made  their  check)  in  writing,  dated  on 
that  day,  and  directed  the  same  to  the 
bank  of  M.  N.  (or  to  certain  persons 
under  their  firm  name  of,  etc.),  and 
thereby  required  said  (drawees)  to  pay 
to  one  O.  P.  or  order  (or  bearer) 
dollars,   for  value   received. 

II.  That  the  defendant  then  and 
there  delivered  the  same  to  said 
(payee),  (if  payable  to  order,  add:  who 
indorsed  the  same  and  delivered  it  so 
indorsed),  and  the  same  thereafter  came 
lawfully  to  the  possession  of  this  plain- 
tiff. 

III.  That  thereafter  the  same  was 
duly  presented  to  said  (drawee)  for 
payment,  but  was  not  paid,  of  all  which 
due  notice  was  given  to  the  defendant. 

IV.  That  no  part  of  the  same  has 
been   paid.     1    Abb.   Forms  2.59. 

23.  Complaint,  Omission  of  Notice 

of      Non-Payment      Excused, 
Drawer  Had  no  Funds. 
I.     (As  in  preceding  forms.) 


11.  That  thereafter  the  same  was 
duly  presented  to  said  (drawee)  for 
payment,  buti  the  defendant  had  no 
funds  with  said  (drawee),  and  no  i)art 
of  the  same  has  been  paid.  1  Abb. 
Forms  260. 

24.   Complaint,  Non-Presentment  Ex- 
cused, Insolvency  of  Drawee. 

I.  (As  in    preceding   forms.) 

II.  That   on  the day    of 

,      18 — ,     at     ,      said 


(drawee)  was  insolvent  (or  had  stopped 
l)ayment),  and  no  part  of  the  same  has 
been   paid.     1   Abb.  Forms  260. 

2.5.     Complaint  Against  Drawer,  In- 
dorser  and  Drawee. 

T.      That    on    the     day     of 

,  18 — ,  at  ,  the  defend- 
ant (drawer),  (or  the  defendants  under 
their  firm  name  of,  etc.),  made  his 
(their)  check  in  writing,  dated  on  that 
day,  and  directed  the  same  to  the  bank 
of  M.  N.  (or  to  certain  persons  under, 
etc.),  and  thereby  required  said 
(drawee)   to  pay  to  the  defendant   (in- 

dorser),  or  order   (or  bearer),  • 

dollars,  for  value  received,  and  deliv- 
ered  it  to   the   defendant    (indorser). 

II.  That  thereupon  said  defendant 
(indorser,  or  the  defendants,  indorsers, 
under  their  firm  name  of,  etc.),  in- 
dorsed the  same  to  this  plaintiff  (or 
indorsed  the  same  and  delivered  it  so 
indorsed;  and  thereafter  it  came  law- 
fully into  the  possession  of  this  plain- 
tiff), for  value. 

III.  That  said  check  was  duly  pre- 
sented for  payment,  but  was  not  paid, 
of  all  which  due  notice  was  given  to 
the  defendants. 

IV.  That  no  part  of  the  same  has 
been  paid.     1  Abb.  Forms  260. 

II.     Notes. 

A.     Declarations. 

1.     Declaration  on  Promissory  Note, 
Payee  Against  Maker. 

For  that  whereas  the  said  defendant, 
heretofore,  to-wit,  on  the  (fourteenth) 
day  of  (June),  in  the  year  one  thou- 
sand eight  hundred  and  (forty-five),  at 
(New  York),  to-wit,  at  (the  city  and) 
in  the  county  of  (New  York),  afore- 
said, made  a  certain  note  in  writing 
commonly  called  a  promissory  note, 
bearing  date  the  day  and  year  last 
aforesaid,  and  then  and  there  delivered 
the  said  note  to  the  said  plaintiff.  By 
which  said  note  the  said  defendant 
promised  to  pay  the  said  plaintiff,  by 
the  name  and  addition  of  (Mr.  A.  B.), 
1  (thirty)    days    (or     "four     months"), 
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after  the  date  thereof,  the  sum  of  (five 
hundred)  dollars,  for  value  received. 
Bv  reason  whereof,  and  by  force  of  the 
statute  in  such  case  made  and  provided, 
the  said  defendant  then  and  there  be- 
came liable  to  pay  to  the  said  plaintiff, 
the  said  sum  of  money  in  the  said 
promissory  note  specified,  according  to 
the  tenorand  effect  of  the  saia  promis- 
sory note:  And  being  so  liable,  he  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  and  at  the  place  aforesaid  un- 
dertook, and  then  and  there  faithfully 
promised  the  said  plaintiff  well  and  truly 
to  pay  unto  the  said  plaintiff  the  said 
sum  of  money  in  the  said  promissory 
note  specified,  according  to  the  tenor  and 
effect  of  the  said  promissory  note.  And 
whereas  also  the  said  defendant,  after- 
wards, to-wit,  on  the  (first  day  of  Jan- 
uary, in  the  year  one  thousand  eight 
hundred  and  forty-six),  (some  day  after 
the  note  was  due,  and  before  suit 
brought,  and  generally  very  recently), 
at  (New  York),  to-wit,  at  (the  city, 
and)  in  the  county  of  (New  York) 
aforesaid,  was  indebted  to  the  said 
plaintiff  in  the  sum  of  (one  thousand) 
dollars,  lawful  money  of  the  United 
States  of  America,  for  (here  add  the 
money  counts  for  money  lent  and  ad- 
vanced, paid,  laid  out  and  expended, 
and  had  and  received,  in  a  condensed 
form  thus):  Money  before  that  time 
lent  and  advanced  by  the  said  plaintiff' 
to  the  said  defendant,  and  at  the  spe- 
cial request  of  the  said  defendant.  And 
for  other  money  by  the  said  jilaintiff 
before  that  time  paid,  laid  out  and 
expended  for  the  said  defendant,  and 
at  the  like  request  of  the  said  defend- 
ant. And  for  other  money  by  the  said 
defendant  before  that  time  had  and 
received  to  and  for  the  use  of  the  said 
plaintiff.  And  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the  place 
aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said 
plaintiff  well  and  truly  to  pay  unto 
the  said  plaintiff  the  said  sum  of  money 
in  this  count  mentioned,  when  he  the 
said  defendant  should  be  thereunto  aft- 
erwards requested.  And  whoreas  also 
the  said  defendant  afterwards,  to-wit, 
on,  etc.  (here  add  the  insimul  cnmpiitas 
sent  count.  See  Assumpsit).  Never- 
theless the  said  defrndant  (altliough 
often  requested,  etc.,  to-wit,  on  the 
day  when  the  said  note  became  due  and 


payable,  according  to  the  tenor  and 
effect  thereof,  and  oftentimes  since,  to- 
wit,  at  the  place  aforesaid),  has  not 
yet  paid  the  said  several  sums  of  money 
above  mentioned,  or  any,  or  either  of 
them,  or  any  part  thereof,  to  the  said 
plaintiff;  but  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff  the 
said  defendant  has  hitherto  altogether 
refused,  and  still  does  refuse;  to  the 
damage  of  the  said  plaintiff  of  (one 
thousand)  dollars,  and  therefore  he 
brings  suit,  etc. 

E.  F.,  attorney  for  plaintiff. 
Burr.  App.   254,   §516. 

2.  Declaration  on  Promissory  Note, 
Indorsee  Against  Maker. 
For  that  whereas  the  said  defendant, 
on  the  (fifteenth  day  of  November), 
in  the  year  one  thousand  eight  hundred 
and  (forty-five),  at  (New  York),  to- 
wit,  at  (the  city  and)  in  the  county 
(of  New  York),  aforesaid,  made  a  cer- 
tain note  in  writing,  commonly  called 
a  promissory  note,  bearing  date  the 
day  and  year  last  aforesaid,  and  then 
and  there  delivered  the  said  note  to 
one  K.  L.;  by  which  said  note  the 
said  defendant  promised  to  pay  the  said 
K.  L.  (by  the  name  and  addition  of  Mr. 
K.  L.)  or  order  (four  months),  after 
the  date  thereof,  the  sum  of  (six  hun- 
dred) dollars,  for  value  received.  And 
the  said  K.  L.,  to  whom,  or  to  whose 
order,  the  payment  of  the  said  sum  ot 
money  in  the  said  note  specified  was  to 
be  made  as  aforesaid,  afterwards,  and 
before  the  payment  of  the  said  sum 
of  money  mentioned  in  the  said  note, 
or  any  part  thereof,  and  also  before 
the  time  limited  and  appointed  by  the 
said  note  for  the  payment  thereof,  to- 
wit,  on  the  same  day  and  year,  and 
at  the  place  aforesaid,  indorsed  the 
said  note  in  writing,  and  by  that  in- 
dorsement ordered  and  appointed  the 
contents  of  the  said  note  to  be  paid  to 
the  said  plaintiff  or  order,  and  then 
and  there  delivered  the  said  note,  so 
indorsed,  to  the  said  plaintiff;  of  which 
said  indorsement  so  made  thereon  as 
aforesaid,  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and 
year,  and  at  the  place  aforesaid,  had 
notice.  By  reason  whereof,  and  by 
force  of  the  statute  in  such  case  made 
and  provided,  the  said  defendant  be- 
came liable  to  pay  to  the  said  plaint  ill 
the  said  sum  of  money  in  the  said  note 
specified,  according  to  the  tenor  and 
effect  of  the  said  note,  and  of  the  said 
indorsement  so  thereon  made  as  afore- 
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said;  auil  being  so  liable,  tlio  saitl  do- 
fondant,  in  consideration  thereof,  after- 
wards, to-wit,  on  the  same  day  and 
year,  and  at  the  place  aforesaid,  under- 
took, and  faithfully  i>ronnsed  the  said 
plaintiff,  well  and  truly  to  i>ay  unto 
the  said  jilaintiff  the  said  sum  of  money 
in  the  said  note  specified,  according  to 
the  tenor  and  effect  of  the  said  note, 
and  of  the  said  indorsement  so  thereon 
made  as  aforesaid.  And  whereas  also 
the  said  defendant  afterwards,  to-wit, 
etc.  (here  add  the  money  counts  as  in 
last    form). 

Nevertheless  the  said  defendant  (al- 
though often  requested,  etc.,  to-wit,  at 
the  time  when  the  said  note  became  due 
and  payable,  according  to  the  tenor  and 
effect  thereof,  and  oftentimes  since, 
to-wit,  at  the  place  aforesaid),  has  not 
yet  paid  the  said  several  sums  of  money 
"above  mentioned,  or  any  or  either  ol 
them,  or  any  part  thereof,  to  the  said 
plaintiff,  but  to  pay  the  same  or 
any  part  thereof  to  the  said  plain- 
tiff, the  said  defendant  has  hith- 
erto altogether  refused,  and  still  does 
refuse;  to  the  damage  of  the  said  plain- 
tiff of  (twelve  hundred)  dollars,  and 
thereof  the  said  plaintiff  brings  suit, 
etc. 

E.  F.,  plaintiff's  attorney. 
Burr.  App.   2.55,   §517. 

3.     Declaration  on  Promissory  Note, 
Indorsee  Against   Indorser. 

For  that  whereas  one  J.  K.  (the 
maker)      heretofore,     to-wit,     on     the 

day  of ,  in  the  year, 

etc.,  at,  etc.  (as  in  last  form),  made  a 
certain  note  in  writing,  commonly  called 
a  promissory  note,  bearing  date  the 
day  and  year  last  aforesaid,  and  then 
and  there  delivered  the  said  note  to  the 
said  defendant.  By  which  said  note 
the  said  J.  K.  promised  to  pay  to  the 
said  defendant,  by  the  name  of  C.  D., 
or  order  (four  months),  after  the  date 
thereof,  the  sum  of  (three  hundred) 
dollars,  for  value  received.  And  the 
said  defendant  to  whom  or  to  whose 
order  the  payment  of  the  said  sum  of 
money  in  the  said  note  specified  was 
to  be  made  as  aforesaid,  afterwards, 
and  before  the  payment  of  the  said 
sum  of  money  mentioned  in  the  said 
note,  or  any  part  thereof,  and  also  be- 
fore the  time  limited  and  appointed  by 
the  .said  note  for  the  payment  thereof, 
to-wit,  on  the  same  day  and  year,  and 
at  the  place  aforesaid,  indorsed  the 
said  note  in  writing,  and  by  that  in- 
dorsement   ordered    and    appointed    the 


cont(Mits  of  tlio  said  note  to  bo  paid  to 
the  said  plaintiff,  and  then  and  there 
delivered  the  said  note  so  indorsed  to 
the  said  plaintiff.  And  the  said  plain- 
tiff avers,  and  in  fact  says,  that  after- 
wards, when  the  said  note  became  duo 
and  payable,  according  to  the  tenor 
and  effect  thereof,  to-wit,  on  tlio 
day  of ,  in  the  year 


of  our  Lord  one  thousand  eight  hun- 
dred and  ,  at  the  place  afore- 
said, the  said  note  with  the  said  in- 
dorsement so  thereon  made  as  afore- 
said, was  presented  and  shown  to  tho 
said  J.  K.,  the  maker  thereof,  for  pay- 
ment thereof,  who  then  and  there  had 
notice  of  the  said  indorsement,  and  who 
then  and  there  was  requested  to  pay 
the  said  sum  of  money  in  the  said  note 
specified,  according  to  the  tenor  and 
effect  of  the  said  note,  and  of  the  said 
indorsement  so  thereon  made  as  afore- 
said. But  that  neither  the  said  J.  K., 
nor  any  person  or  persons  on  behalf  of 
the  said  J.  K.,  did  or  would,  at  the 
said  time  when  the  said  note  was  so 
presented  and  shown  as  aforesaid,  or  at 
any  time  before  or  afterwards,  pay  the 
said  sum  of  money  therein  specified,  or 
any  part  thereof,  but  wholly  neglected 
and  refused  so  to  do;  of  all  which  said 
several  premises  the  said  defendant  aft- 
erwards, to-wit,  on  the  same  day  and 
year  last  aforesaid,  at  the  place  afore- 
said, had  notice.  By  reason  whereof, 
and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  said  de- 
fendant became  liable  to  pay  to  the 
said  plaintiff  the  said  sum  of  money 
in  the  said  note  specified;  and  being 
so  liable,  the  said  defendant,  in  con- 
sideration thereof,  afterwards,  to-wit, 
on  the  same  day  and  year,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff"  to  pay  him  the  said  sum  of 
money  in  the  said  note  specified,  when 
the  said  defendant  should  be  thereunto 
afterwards  requested. 

And  whereas  also,  etc.  (add  money 
counts  and  conclude  as  in  preceding 
forms).     Burr.    App.  256,   §518. 

B.     Complaints. 

1.     Complaint,  Payee  Against  Mak- 
er; Ordinary  Form,  Pleading 
the   Legal   Effect   of  Note. 
I.      That    heretofore    the    defendant 
made  his  promissory  note  in  writing,  * 

dated  on  the day  of , 

18 — ,  at ,  and  thereby  promised 

to  pay  to  the   plaintiff   (or  his  order) 
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dollars, 


months  after 
day  of 


said   date   (or  on  the 

). 

II.      That   no   part   of   said   note   has 
been    paid    (except    the   sum    of,    etc.). 
1  Abb.  Forms  219. 
Note. — 4  Standard  Pboc.  244,  et  seq. 
2.     Complaint   on    Two   Notes,   One 
Partly  Paid. 
First.     For  a  first  cause  of  action. 

I.  That  heretofore  the  defendant 
made  his  promissory  note  in  writing 
(continue  as  in  last  form,  from  the  *). 

II.  That  no  part  thereof  has  been 
paid,  except  the  sum  of  dol- 
lars. 

Second.    For  a  second  cause  of  action. 

I.  That  heretofore  the  defendant 
made  his  other  promissory  note  in  writ- 
ing  (continue   as  above). 

II.  That  no  part  thereof  has  been 
paid. 

Wherefore  the  plaintifif  demands  judg- 
ment against  the  defendant  for  the 
sum  of  (aggregate  principal),  with  in- 
terest on dollars  thereof  from 

the day  of ,  and  with 

interest    on    dollars     thereof 

from    the day    of    . 

1  Abb.  Forms  220. 

3.  Complaint  on  Several  Notes 
Given  on  Agreement  To  Pay 
All  on  Default  in  Any. 

I.     That   upon   the  day  of 

,  18 — ,  the  defendants  were  in- 
debted to  the  plaintiffs  in  the  sum  of 
dollars. 

ir.  That  to  secure  the  payment  of 
that  sum  the  defendants  agreed  to  de- 
liver, and  did  make  and  deliver  to  the 
plaintiffs  their  promissory  notes  In  writ- 
ing, of  which  copies  are  hereto  annexed. 

III.  That  at  the  same  time  the  de- 
fendants agreed  with  the  plaintiffs  in 
writing  that  in  case  of  any  default  of 
the  f)aymcnt  of  any  of  the  said  notes 
at  any  time  when  the  same  should  be- 
come due  and  payable,  the  whole 
amount    of    the    said    sum    of 


and  interest,  then  remaining  unpaid, 
should  forthwith,  at  the  option  of  the 
plaintiff.s,  become  at  once  duo  and  pay- 
able. 

IV.  That  the  defendant  has  made 
default  in  the  payment  of  the  first  of 
said   notes  which   became  due  and   i)ay- 

ahle  on  the  day  of , 

and  no  part  thereof  has  been  paid.  1 
Abb.  Forms  221. 

Note. — Better  ineorporato  copies  as 
exhibits. 


4.     Complaint    on    Note    Signed    by 
Agent. 
I.      That    heretofore    the    defendant, 
by  one  M.  N.,  his  agent   (or  his  attor- 
ney  in   fact),   duly  authorized   thereto, 
made    his    promissory    note    in    writing, 

dated  on  the day  of , 

at  ;    and  thereby  promised  to 

pay    to    the    plaintiff     (or     his     order) 


dollars, 


said  date   (or  on  the 
). 


months  after 
day  of 


II.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  221. 

5.  Complaint    on     Note    Made     by 

Partners. 
L      That    heretofore    the   defendants, 
under  their  firm   name  of  Y.  Z.  &  Co., 
made  their  promissory  note  in  writing, 

dated  on  the day  of , 

at   ;   and   thereby  promised   to 

pay    ta    the    plaintiff    (or     his     order) 

dollars, months  after 

said  date    (or   on  the day   of 

)• 

II.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  222. 

Note. — Some  jurisdictions  require  an 
allegation  that  the  defendants  were 
partners  doing  business  under  the  firm 

name    of   .      Reins    v.   Bolin,   6 

Ind.  App.   181,  33   N.   E.  218. 

6.  Complaint    on    Note     Made     by 

Partners     Averring     Partner- 
ship. 

I.  That  at  the  time  of  the  making  of 
the  note  hereinafter  mentioned  the  de- 
fendants  were   partners  doing  business 

at   ,   under   the   firm    name   of 

Y.  Z.  &  Co. 

II.  That   on   the  day    of 

the    defendants     under    said 


firm  name,  made  their  promissory  note 
in  writing,  dated  on  that  day,  at 
— ;   and  thereby  promised  to  pay 


the    plaintiff    (or    his    order) 

dollars, months     after     said 

date     (or     on     the     day     of 

). 


III.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  223. 

7.     Complaint  by  Partners  on  Note 

Pdj/tihle    to    Order    of    Firm 

Name. 

T.      That     heretofore    the    defendant 

made    his    promissory    note    in    writing, 

dated  on  the  day  of , 

at ;    and    thereby   j)rnmised    to 

pay  to   these   plaintiffs  under  tlieir   firm 
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name   of  A.   B.   &   Co.    (or  tlioir   oihKm) 

ilitllars. nioiitiis  after 

sail!   ilato    (or  oil   the  <lay   of 

). 

11.  That  no  part  tlioroof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  '2-'i. 

Note. — Thoiijih  it  may  not  be  essen- 
tial in  some  jurisdictions,  it  is  ad- 
visable to  allege  tlie  partnership  of 
plaint itVs.  !Seo  paragraph  1  of  preced- 
ing form. 

S.  Complaint  by  Surviving  Partner 
on  Note  Vayable  to  Order  of 
Late  Firm. 

I.  That  at  the  time  of  the  making 
of  the  note  hereinafter  mentioned,  the 
plaintiff  and  one  C.  D.  were  partners, 
doing  business  under  the  firm  name  ot 
A.  B.  &  Co. 

II.  That    on    the    daj-    of 

,  IS—,  at ,  the  defend- 
ant made  his  promissory  note  in  writ- 
ing, dated  on  that  day,  and  thereby 
promised  to  pay  to  them,  under  their 
said     firm      name      (or     their     order), 

dollars, months  after 

said   date    (or   on   the  day  of 

)• 

III.  That  no  part  thereof  has  been 
paid   (except   the  sum   of,  etc.). 

IV.  That    on    the day    of 

,  IS — ,  at  ,  said  C.  D. 

died,  leaving  the  plaintiff  the  sole  sur- 
viving partner  of  said  firm.  1  Abb. 
Forms  224. 

9.  Complaint     by     Payee     Against 

Surviving  Maker. 

I.  That  at  the  time  of  the  making 
of  the  note  hereinafter  mentioned  the 
defendant  and  one  W.  X.  were  part- 
ners, doing  business  under  the  firm 
name  of  Y.  Z.  &  Co. 

II.  That    on    the day    of 

,  18 — ,  at  ,  they  made, 

•under  their  said  firm  name,  their  prom- 
issory note  in  writing,  dated  on  that 
day;    and   thereby   promised    to   pay   to 

the    plaintiff    (or    his    order)    

dollars, mouths  after  said  date 

(or  on  the  day  of ). 

Iir.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.). 

IV.      That    on    the   day   of 

■ ,  18—,  at ,  said  W.  X. 

died,  leaving  the  defendant  the  sole 
surviving  partner  of  said  firm.  1  Abb. 
Forms  224. 

10.  Complaint   by   Receiver,  Payee, 

Against  Partners,  Makers. 
I.      That    heretofore    the    defendants, 
under  their  firm   name  of  Y.  Z.   &  Co., 


made  their  proinissory  note  in  wridng, 
dated  on  that  day;  and  thereby  prom- 
ised to  ])ay  to  the  plaintiff,  as  such  re- 
ceiver   (or  liis  order), dollars, 

monliis  after  said  date  (or  on 

the  day  of  ). 

II.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1   Abb.   Forms  225. 

11.     Cam  plaint      by     an     Insurance 
Company   on   Deposit   Note. 

I.  That  the  plaint ilTs  are  a  mutual 
insurance  company,  duly  organized  un- 
der and  pursuant  to  an  act  of  the  legis- 
lature of  this  state,  entitled  , 

and    passed    on    the day     of 

,   and    the    acts    amending    the 

same. 

II.  That    on    the    

.    at    ,    the    defendant 


day    ot 


made  his  promissory  note  in  writing, 
dated  on  that  day;  and  thereby  prom- 
ised  to    pay   to   the   plaintiffs   the   sum 

of dollars,  in  such  portions  or 

at  such  time  or  times  as  the  directors 
should,  agreeably  to  their  charter  and 
by-laws,  require. 

III.  That  the  plaintiffs  by  their  di- 
rectors, agreeably  to  the  said  charter 
and  to  the  by-laws  of  the  corporation, 

on    the   day    of ,    at 

,  required  the  defendant  to  pay 

the  sum  of  dollars,   a  portion 

of   said   note,   on  the flay  of 


(Or  III.  That  the  plaintiffs  have 
duly  performed  all  the  conditions  there- 
of on  their  part,  by  requiring  the  de- 
fendant   to    pay    the    sum    of   ' 

dollars,      on      the      day      of 

) 


IV.  Tliat  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  226. 

12,  Complaint  on  a  Note  Payable 
at  a  Certain  Time  After 
Sight. 

I.  (Allege  the  note  as  in  preceding 
forms.) 

II,  That    on    the day    of 

.   18 — ,   at ,   said   note 


was  duly  presented  to  the  defendant 
(maker),  with  notice  that  payment  was 
required  according  to  the  terms  thereof. 

III.     (Allege  non-payment,  as  in  pre- 
ceding forms.)     1  Abb.  Forms  227. 

13.     Complaint     on     Note     Wrongly 
Dated. 

1.      That    on    the day     of 

,  18 — ,  the  defendant  made  his 

promissory  note  in  writing,  bearing 
date,  by  mistake,  on  the  day 
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-,  18 — ,  whereas,  in  truth,  it 


of 

was    intended    to    bear     date     on     said 

day    of   ,    18 — ,    and 

thereby   promised   to   pay   the    plaintiff 
(or  his  order) dollars, 


days  after  said   (intended  date). 

H.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Fonns  227. 

Note. — "Mistake"  is  required  to  be 
alleged,  though  failure  to  do  so  may 
be  cured  by  amendment.  Drake  V. 
Rogers,  32  Me.  524;  Almieh  v.  Downey, 
45  Minn.  460,  48   K  W.   197. 

14.  Complaint     by    First    Indorsee 

Against  Maker.  —  Ordinary 
Form,  Pleading  Legal  Effect. 

I.  That  heretofore  the  defendant 
(maker)    made   his   promissory   note   in 

writing,  dated  on  the  day  of 

,    at    ;     and     thereby 

promised  to  pay  to  the  order  of  one  M. 

N. dollars,   months 

after  said  date  (or  on  the day 

of  ). 

IT.  That  said  M.  X.  thereafter  (and 
before  its  maturity)  indorsed  it  to  the 
plaintiff  (for  value). 

HI.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  228. 

15.  Complaint  by  Second  or  Later 

Indorsee  Against  Maker. 

I.  That  heretofore  the  defendant 
(maker)    made    his   promissory   note    in 

writing,  dated  on  the  day  of 

,    at    ;     and     thereby 

promised  to  pay  to  the  order  of  Isl.  N. 

&   Co.   dollars,  days 

after  said  date  (or  on  the day 

of ). 

IT.  That  said  (payee)  thereafter  in- 
dorso-d  it  and  delivered  it  so  indorsed; 
and  thereafter  (and  before  maturity) 
the  same  was  indorsed  (or  passed)  to 
the   plaintiff    (for  value). 

Or  II.  That  said  (payee)  thereafter 
indorsed  it.  and  delivered  it  so  indorsed, 
and  the  plaintiff  thereafter  (and  before 
maturity)  became,  and  now  is,  the 
owner  thereof  for  value. 

III.  That  no  [tart  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  229. 

16.  Complaint   on  a  Note  Payable 

to  Bearer,  or  to  a  Fictitious 

Person,    or    to    the     Maker's 

Own  Order. 

I.      That    heretofore    the     defendant 

(maker)  made  and  delivered  (to  M.  N.) 

his    promissory    note    in    writing,    dated 

on    the   day   of  ,   at 


;  and  thereby  promised  to  pay 

to   the   bearer    (said    M.    N.) , 

dollars, months  after  said  date 

(or  on,  etc.). 

II.  That  the  same  thereafter  (and 
before  maturity)  came  lawfully  to  the 
possession   of  the  plaintiff   (for  value). 

III.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  231. 

17.     Complaint    by    First    Indorsee 
Against  Payee,  Indorser,   Or- 
dinary Form,  Pleading  Legal 
Effect. 
I.      That    heretofore    one   M.    N.    (or 
M.  N.  &  Co.)  made  his  (their)   promis- 
sory   note    in    writing,     dated     on     the 
day  of ,  at 


and  thereby  promised  to  pay  to  the  de- 
fendant (or  to  the  defendants  under 
their   firm   name   of   Y.   Z.    «fc   Co.),    (or 

order), dollars,  daj'S 

after  said  date  (or  on,  etc.). 

II.  That  the  defendant  (indorser) 
(or  the  defendants,  indorsers,  under 
their  said  firm  name)  then  and  there 
(or  thereafter  and  before  this  action) 
indorsed  the  same  to  the  plaintiff  (for 
value). 

III.  That  (at  maturity)  said  note 
was  duly  presented  for  payment,  but 
was  not  paid,  of  all  which  due  notice 
was  given  to  the  defendant   (indorser). 

(Or  III.  That  the  plaintiffs  have 
duly  performed  all  the  conditions  there- 
of on  their  part.) 

IV.  That  the  cost  of  protest  thereof 
was . 

V.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  231. 

18.  Complaint  by  Bemote  Indorsee 

Against  Payee. 
As  in  preceding  form,  substituting  for 
paragraph  II:  That  the  defendant  (or 
the  defendants,  under  their  firm  name 
of  Y.  Z.  &  Co.)  then  and  there  vor  there- 
after) indorsed  the  same,  and  delivered 
it  so  indorsed;  and  thereafter,  and  be- 
fore (this  action)  it  lawfully  came  to 
the  possession  of  the  plaintiff  for  value. 
1   Abb.   Forms  233. 

19.  Complaint  by  Remote  Indorsee 

Against    II is    Immediate    In- 
dorser. 
I.      That    lieretofore    M.    N.    (&    Co.) 
made  their  promissory  note  in   writing, 

dated  on  the  day  of , 

at ;    and   thereby   promised   to 

pay    to    the    order    of    O.    P.    (&    Co.) 

dollars,   days   after 

said  date  (or  on,  etc.). 
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TT.  Tli:if  tlio  said  paypps  then  and 
flioro  (or  tluToaftor)  indorsed  tlio  samp 
to  tlip  dofpiidant  (or  indorsod  tlip  samp, 
and   dplivorod   it  so  imlorsod). 

HI.  That  thorpaftpr,  and  bpforp  (this 
action),  thp  dpfpndants  imlorsed  tho 
samp  to  thp  plaintiff  for  valnp. 

(Continup  as  in  I,  B,  17,  IV  and  V.) 
1  Abb.  Forms  234. 

'20.  Complitiiit,  Special  Avo-iurnt  of 
l-Jxi'iisc  for  Noii-Prcscnt incnt, 
]l')itrc  Iiulorftcr  l{(is  Waived 
Notice. 

HI.  That  at  maturity  said  note  was 
duly  prespnted  for  payment,  but  was 
not   paid. 

IV.  That  the  dpfondant  (indorser) 
therpafter  waivpd  the  lachps  of  the 
plaintiff  in  not  giving  him  due  notice 
thereof,  and  promised  to  pay  said  note. 
1   Abb.   Forms   234. 

21.  Complaint,  Special  Averment  of 

Excnxe  for  Non-Presentment, 

Where  the  Maker  Could  Not 

Be  Found. 

TIT.      That    at    the    maturity   of   said 

note,  due  search  and  inquiry  was  made 

for  said  (maker)  at  (the  place  of  date), 

in   order  that  the  same  might  be   duly 

presented   to  him   for  payment,  but   he 

could  not  be  found,  and  the  same  was 

not   paid;   of  all  which  due  notice  was 

given  to  the  defendant.     1  Abb.  Forms 

234. 

Note. — Facts  excusing  the  delay  are 
an  essential  part  of  the  complaint  and 
must  be  alleged.  Daley  v.  Russ,  86 
Cal.  114,  24  Pac.  867;  Jerome  v.  Steb- 
bins,  14  Cal.  457. 

22.  Complaint    hy    First    Indorsee 

Against   Maker,    and    Payee, 

Indorser. 

I.      That    heretofore    the     defendant 

(maker),    (or    the    defendants,    makers, 

under  their  firm  name  of  W.  X.  &  Co.), 

made    his    (their)    promissory    note    in 

writing,  dated  on  the day  of 

,    at    ;      and     thereby 

promised  to  pay  to  the  order  of  the 
defendant  (indorser),  (or  to  the  order 
of  the  defendants,  indorsers,  under  their 

firm    name    of   Y.   Z.    &   Co.),   

dollars,   days   after  said   date 

(or  on,  etc.).  (Continue  as  in  I,  B,  17.) 
1   Abb.  Forms  23.5. 

23.  Complaint   on  Note  Not  Valid 

as  Against  Maker. 
I.      That    the   defendant    indorsed   to 
plaintiff   a   promissory   note,    made    (or 
purporting  to  have  been  made)   by  one 

M.  X.  on  the day  of , 

18 — ,    at    ,     for     the     sum     of 


dollars,   pay.able   to   the   order 


of  di^ftMidant  (or  one  ().  P.), 
days  after  date  (and  indorsed  by  the 
said  O.  P.  to  the  defendant).  (Continue 
as  in  I,  R,  17,  paragraphs  III,  IV,  and 
V.)      1  Abb.  Forms   235. 

24.     Complaint  hy  Ucmote  Indorsee 

Against  Maker,  First  Indorser 

and  T.atir  Indmser. 

I.  (As  in  22  above.) 

II.  That  the  defondants  (naming 
the  payees),  (under  their  said  firm 
name),  indorsed  the  same,  and  deliv- 
ered it  so  indorsed. 

III.  That  thereafter  the  defendants 
(naming  the  later  indorsers),  (under 
their  firm  name  of  U.  V.  &  Co.),  in- 
dorsed the  same,  and  delivered  it  so 
indorsed,  and  thereafter  and  before  its 
maturity,  it  lawfully  came  to  the  pos- 
session of  the  plaintiff  for  value.  (Con- 
tinue as  in  form  I,  B,  17,  from  be- 
ginning of  paragraph  III.)  1  Abb. 
Forms  236. 

2o.  Complaint  hy  Payee  Against 
Maker  and  Indorser,  Payee 
Having  Parted  With  Full 
Value. 

I.      That    on    the day     of 

,    18 — ,    at    .    the    de- 


fendant W.  X.  made  his  promissory 
note  in  writing,  dated  on  that  day,  and 
thereby  promised  to  pay  to  the  order 

of  the  plaintiff,   at  ,  the   sum 

of dollars,   months 

after  said  date  (or  on,  etc.). 

II.  That  the  defendant  Y.  Z.  in- 
dorsed said  note,  when  said  W.  X,  de- 
livered  the   same   to   the   plaintiff. 

III.  That  said  note  at  maturity  was 
duly  presented  for  payment,  but  was 
not  paid;  of  all  which  due  notice  was 
given  to  the  defendant  Y.  Z. 

IV.  That  said  note  was  made  by  the 
defendant  W.  X.,  and  indorsed  by  the 
defendant  Y.  Z.,  for  the  purpose  of 
paying  for  (coal  sold  and  delivered  by 
this  plaintiff  to  the  defendant  W.  X.), 
on  the  credit  of  such  indorsement; 
that  the  defendant  Y.  Z.  indorsed 
the  same  for  the  purpose  of  procuring 
for  the  said  maker  a  credit  with  the 
plaintiff,  knowing  that  it  would  be  so 
applied,  and  that  said  note  was  so 
passed  and  so  indorsed  by  the  defend- 
ant with  his  privity,  to  the  plaintiff, 
in  payment  for  (coal  then  sold  and  de- 
livered). 

V.  That  no  part  thereof  has  been 
paid.     1    Abb.  Forms  23fi. 

Note. — The  better  practice  is  to  al- 
lege that  the  indorsement  was  prior  to 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


BILLS  AXD  NOTES 


209 


the  delivery  to  plaintiff,  and  also  that 
plaintiff  has  ever  since  been  the  owner 
thereof.  Gfroehner  v.  McCarty,  2  Abb. 
N.  C.   (N.  y.)   76. 

26.  Complaint  hy  Assignee  of  Note. 

I.  (Plead  the  instrument,  as  in  any 
other  case.) 

II.  That  M.  N".  (the  payee)  sold  and 
delivered  said  note  to  the  plaintiff  (for 
a  valuable  consideration,  before  it  was 
payable). 

III.  (Aver  breach,  as  in  other  cases.) 
1  Abb.  Forms  237. 

27.  Complaint  on  Negotiable  Bond 

Payable  to  Bearer. 

I.  That    on    the    •     day     of 

,  IS—,  at ,  the  defend- 
ants, a  corporation  incorporated  by  the 
laws  of  this  state,  in  pursuance  of  a 
resolution   of   their  board   of   directors, 

passed  on  the day  of , 

IS — ,  made  and  delivered  their  note  or 
obligation,  partly  printed  and  partly 
in  writing,  which  they  signed  by  their 
president  and  treasurer,  and  affixed  the 
seal  of  the  company  thereto,  and  of 
which  note  or  obligation  the  following 
is  a  copy:     (Copy  of  bond.) 

II.  That  upon  receipt  of  the  sum 
therein  mentioned,  or  other  valuable 
consideration,  therefor,  from  some  per- 
son unknown  to  the  plaintiff,  the  de- 
fendants delivered  the  same  to  such 
porson  for  the  purpose  and  with  the 
intent  that  the  same  should  be  assign- 
able and  tr'ansferrable  by  delivery  from 
hand  to  hand,  without  other  writing. 

III.  That  before  the  maturity  of  said 
note  or  obligation,  it  came  lawfully  into 
the  possession  of  the  plaintiff  for  value 
received,  so  that  he  became  the  owner 
and  holder  thereof,  and  entitled  to  the 
money  therein  promised  to  be  paid. 

IV.  That  there  is  now  due  to  this 
plaintiff  thereon,  from  the  defendant, 
the  sum  of dollars,  with  inter- 
est  thereon   from   the   day   of 

-,  18—.     1   Abb.  Forms  238. 


Note. — In  some  jurisdictions  it  is  re- 
quired to  allege  that  no  part  of  the 
bill  or  note  has  been  paid,  in  addition 
to  an  allegation  as  to  what  is  now 
due. 

in.    Defenses. 

A.  Aiisurr,  Denial  of  Indorsement 
(a). 

The  defendant,  answering  the  com- 
plaint herein,  denies  that  he  ever  in- 
dorsed the  said  note.     2  Abb.  Forms  21. 

Anitwcr,  Denial  of  Indorsement   {h). 

The    defendant,    answering    the    com- 


plaint herein,  says  that  he  never  in- 
dorsed the  said  note.     2  Abb.  Forms  21. 

Answer,  Denial  of  Indorsement   (c). 

That  the  defendant  (or  M.  N.)  did 
not  indorse  (nor  deliver)  the  promis- 
sory note  (or  bill)  mentioned  therein. 
2  Abb.  Forms  68. 

Note. — These  denials  must  be  posi- 
tive. If  want  of  knowledge  or  infor- 
mation on  the  subject  is  set  up,  it 
must  appear  how  it  happens  that  the 
defendant  has  no  knowledge  or  infor- 
mation on  the  subject.  Fales  v.  Hicks, 
12  How.  Ft.    (N.  Y.)   153. 

B.  Answer,    Unauthorized  Aeceplance 

in  Name  of  Corporation. 

I.  That  the  said  bill  5vas,  without 
the  authority  or  consent  of  these  de- 
fendants, and  out  of  the  course  of  their 
regular  business,  and  without  consider- 
ation to  them,  accepted  in  their  name 
by  one  M.  N.,  fraudulently  pretending 
to  act  under  their  authority. 

II.  That  these  defendants  have  no 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  said 
bill  was  ever  indorsed  by  said  (payee), 
and  delivered  to  the  plaintiffs;  but 
these  defendants  aver  that  the  same 
was  not  so  indorsed  until  after  its  ma- 
turity (or  was  so  indorsed  and  trans- 
ferred without  consideration),  and  that 
prior  to  such  indorsement  the  plaintiffs 
had  full  notice  and  knowledge  of  all 
the  facts  hereinbefore  stated.  2  Abb. 
Forms   68. 

Note. — If  it  be  intended  to  deny 
that  the  genuineness  of  the  signature, 
the  allegation  should  be  that  defend- 
ant denies  that  he  signed  his  name  to 
a  promissory  note  of  the  tenor  and 
effect  of  the  copy  set  out.  Douglass 
f.  Matheny,  35  lo'wa  112. 

The  better  practice  is  to  deny  ac- 
ceptance of  the  draft  as  alleged  in  the 
complaint. 

C.  Answer,  Denial  of  Making  or  Ac- 

ceptance of  Note  or  Bill. 
That    the   defendant    (or   M.   N.)    did 
not  make  the  j)romissory  note  (or  accept 
the   bill)    alleged   in    the   complaint.     2 
Abb.  Forms  68. 

D.  Answer,   Mistahc   in    Amount    of 

Note. 
That  said  note  was  given  upon  a  sot- 
tlpinent  of  account  between  the  defend- 
ant and  the  plaintiff,  and  was  intended 
by   them   to   be   made   and  received   for 

the     sum     of     dollars,     then 

claimed  by  the  plaintiff  to  be  the 
amount   due    him   from   this   defendant; 
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but  that  when  it  was  iimdo,  if  was,  by 
mistake    of    tlic    paitios,    f;iv(Mi    lor    the 

sum    of dollars    iiu'iitioniHl    in 

the    coiuplaiut,    instead    of    the    sum    of 

dollars,  wlu<.'h  was  all  that  was 

due;    and     as    to     the     excess,     to-wit, 

dollars,    the    same   is   without 

consideration.     2  Abb.   Forms   69. 

E.  Ansiccr,  Defendant  Indorsed  as 
A(jent;  ll'lure  Complaint  Set 
Fcrth  Contraet  Untruly  in  This 
Ecapcet. 

I.  (Denial  of  making  indorsement, 
and  protest  of  note  such  as  alleged.) 

II.  This  defendant  says  that  the  fol- 
lowing is  a  true  copy  of  the  promissory 
note  made  by  the  said  firm  of  A.  &  Co., 
and  on  which  this  action  is  brought: 
(Cony  of  note  and  indorsement,  with 
addition  of  "treasurer"  to  defendant's 
signature.) 

III.  That  at  the  time  of  the  making 
and  indorsement  of  said  note  this  de- 
fendant    was     the     treasurer     of     the 

compan}-,  at  ,  a  for- 
eign corporation,  duly  incorporated  by 
and    under    the    laws    of    the    state    of 

;    and   tliat   he  was  authorized 

by  them  to  receive  the  said  note,  and 
to  indorse  the  same  to  the  plaintiffs, 
as  such  treasurer,  of  all  which  facts 
the  plaintiffs  liad  notice. 

IV.  That  said  corporation  was,  at 
the  time  of  said  indorsement  indebted 
to  the  plaintiffs  to  the  amount  of  about 

dollars   for   goods,   wares   and 

merchandise,  furnished  by  the  said 
plaintiffs  to  the  said  corporation;  and 
said  note  was  received  and  endorsed 
by  him  as  such  treasurer,  and  not  in 
his  individual  capacity,  and  was  re- 
ceived by  the  plaintiffs  as  an  obligation 
of  the  said  corporation,  on  account  of 
said  precedent  debt  due  to  them  from 
the  said  corporation,  and  for  and 
on  account  of  no  other  consideration 
whatever,  and  that  he  received  no  con- 
sideration therefor.     2  Abb.  Forms  69. 

Note. — Another  form  that  may  be 
used    is    as    follows,    "that    when    the 

note  for  $ was  made,  the  same 

was  by  mistake  given  for  a  greater 
sum  than  was  due  from  defendant  to 
the  payee,  to-wit,  a  sum  sufTicient  to 
cancel  the  balance  claimed  to  be  due 
on  said  note,  making  said  note  without 
consideration  and  therefore  the  de- 
fe  ndant  claims  a  deduction  from  the 
note  equal  to  the  balance  claimed  to 
be  due  thereon."  Seeley  v.  Engell,  13 
N.   Y.   542. 


Note.— Biihcock  r.  Beman,  11  N.  Y. 
200. 

F.     Answer,  Illegal  Interest  in  Note. 

As   to   the    sum    of   dollars, 

parcel  of  said  sum  of  dollars, 

in  said  complaint  demanded,  the  said 
defendant  admits  that  he  owes  the  said 

sum    of dollars    to    the     said 

plaintiff";      but     as     to      the      sum      of 

dollars,      the      residue      of 

the   said   sum    of  dollars,   the 

said  defendant  says  that  the  said  prom- 
issory note  in  the  conii)Iaint  mentioned 
was  given  by  the  said  defendant  to  the 

said   plaintitf  for  the   loan   of  

dollars  for years,  and  no  more; 


and  that  the  said  sum  of 


dol- 


lars was  included  in  said  note,  as  inter- 
est on  the  said  sum  of  dollars 

for    the    said    term    of years, 

at    the    rate   of per   cent   per 

annum.     2  Abb.  Forms  72. 

Note. — The  usurious  agreement  must 
be  set  out  (Dagal  v.  Simmons,  23  N.  Y. 
491).  Merely  alleging  "that  the  loan 
was  at  a  greater  rate  of  interest  than 

at   the   rate   of  per   cent,    per 

annum"  without  giving  the  particulars 
of  the  transaction  is  not  sufiicient. 
Dagal  V.  Simmons,  supra;  Manning  v. 
Tyler,  21   N.  Y.  567. 

G.  Ansirer,  Note  Was  for  Arcommo- 
dation,  and   Was  Misapplied. 

I.  That  the  note  mentioned  and  de- 
scribed in  the  complaint  was  given  by 
this  defendant  to  (the  payee)  therein 
named,  without  any  other  consideration 
than   is   hereinafter   stated. 

II.  That  theretofore,  this  defendant 
had    loaned    his     promissory     note     for 

dollars,  dated  on  the 

day  of  ,  18 — ,  to  said   (payee) 

W'ithout  consideration,  and  solely  for 
the  accommodation  of  said  (payee), 
and  upon  his  promise  to  take  up  and 
pay  the  same  at  maturity. 

III.  That  said  note  fell  due  on  the 

day   of   ,    18 — ,    and 

that,  at  the  request  of  said  (payee) 
this  defendant  then  gave  him  the  note 
in  suit,  for  the  special  purpose  of  en- 
abling him  therewith  to  take  up  and 
renew  said  first  note  of  dol- 
lars, he  paying  the  balance,  and  upon 
the  agreement  with  him  that  it  should 
be  so  used,  and  not  otherwise. 

TV.  That  the  plaintiff  having  a  claim 
then  overdue  against  the  said  (payee), 
he  the  said  (payee)  wrongfully  diverted 
said  note  from  the  purpose  for  which 
it  was  given,  and  fraudulently  misap- 
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plied  the  same  by  giving  it  to  the  plain- 
tiff as  collateral  to  secure  the  payment 
of  said  claim. 

V.  That  the  plaintiff  is  not  a  bona 
fide  holder  of  the  note  in  suit  for  a 
valuable  consideration;  but  received  the 
same  with  notice  of  the  foregoing  facts, 
and  as  collateral  to  secure  the  payment 
of  an  antecedent  debt,  and  without  pay- 
ing any  consideration  therefor. 

VI.  This  defendant  denies  each  and 
every  allegation  of  the  complaint,  in 
consistent  with  the  foregoing  statement. 
2  Abb.  Forms  75. 

H.  Answer,  Note  or  Acceptance  Was 
Given  for  Goods  Sold  But  Never 
Delivered. 

I.  That  the  bill  (or  note)  mentioned 
in  the  complaint  was  accepted  (or 
given)  by  the  defendant  for  the  price 
of  goods  to  be  sold  and  delivered  by 
the  plaintiff  to  the  defendant  before 
the  said  bill  (or  note)  should  become 
due. 

II.  That  defendant  has  always  been 
ready  and  willing  to  buy  and  accept 
said  goods  from  the  plaintiff,  and  has 
duly  performed  all  the  conditions  on  his 
part. 

III.  That  the  plaintiff  has  not  sold 
and  delivered  the  same  to  the  defend- 
ant   (though     the     defendant,     on     the 

day  of ,  at  , 

duly   requested   him   so   to   do). 

IV.  That  except  as  aforesaid  there 
never  was  any  consideration  for  the 
acceptance  or  payment  of  said  bill  (or 
giving  or  payment  of  said  note)  by  the 
defendant.     2  Abb.  Forms  76. 

I.  Ansiver,  Notes  Were  Given  for 
Purchase-Money,  and  Plaintiff 
Failed  To  Convey. 

I.  That  the  only  consideration  of  the 
said  three  several  notes  was  and  is  the 
sale  of  a  certain  piece  of  land,  situate 

in  the  county  of  and  slate  of 

,  and  known  and   described   as 

(description). 

II.  That  at  the  time  of  making  said 
several  promissory  notes,  the  said  plain- 
tiff agreed  to  convey  the  said  promises 
to  this  defendant,  at  the  time  when  the 
fium  named  in  the  note  described  in  the 
first  count  of  the  said  complaint  should 
become  due  and  payable,  to-wit,  on  the 

said   day' of   ,    18—; 

and  take  a  mortgage  from  this  defend- 
ant on  paid  premises  to  secure  the  pay 
mont  of  thp  sums  mentioned  in  the  two 
notes  described  in  the  second  and  third 
counts  of  the  said  complaint. 


III.  That  the  defendant  duly  per- 
formed all  the  conditions  of  said  agree- 
ment on  his  part,  and  on  said  day,  and 
ever  since,  been  ready  and  willing  to 
pay  the  first  named  sum,  and  execute 
and  deliver  said  mortgage,  on  the  de- 
livery by  the.  said  plaintiff  of  such 
deed  of  conveyance. 

IV.  That   said  plaintiff  did   not,   on 

the    said day     of     , 

18 — ,  nor  at  any  time  since,  offer  to 
convey  the  said  premises  to  the  said 
defendant,  on  the  payment  of  the  sum 
mentioned  in  the  said  first  note,  and  the 
execution  of  a  mortgage  by  the  said 
defendant  as  aforesaid,  to  secure  the 
sums  of  money  mentioned  in  the  two 
other  notes  (or,  if  by  agreement  it  was 
necessary,  allege  demand  and  refusal). 
2  Abb.  Forms  77. 

Note. — This  form  in  general  follows. 
Ellis  r.  Hubbard,  4  Ind.  206.  Allega- 
tion of  tender  is  necessary.  Lee  V. 
Dozier,   40   Aliss.   477. 

J.     Answer,  Fraud  in  the  Making. 

I.  That  the  plaintiff  induced  him  to 
make  the  note  mentioned  in  the  com- 
plaint, by  representing  that  he  was  au- 
thorized by  one  M.  N.,  to  whom  the 
defendant  owed  the  amount  of  the  same, 
to  take  a  note  to  himself  in  satisfac- 
tion of  such  debt. 

II.  That  the  said  representation  was' 
false,  and  made  with  intent  to  deceive 
and  defraud  this  defendant. 

in.  That  the  defendant  received  no 
consideration  for  the  said  note.  2  Abb. 
Forms  77. 

K.     Answer,  Note  Was  for  Goods  Sold 

With  False  Warranty. 

I.     That  the  defendant  gave  the  note 

mentioned  in  the  complaint  for  and  on 

account      of      certain       goods,       called 

theretofore  furnished  bv  the 


plaintiff  to  him,  the  defendant,  under  a 
representation  and  warranty  by  the 
plaintiff,  at  the  time  of  so  furnishing 
them,  made  to  the  defendant,  that  the 
said  goods  were  fit  and  proper  materials 

for (stating    the    warranty), 

and  suitalile  for  such  purpose;  and  for 
no  other  consideration  whatever. 

II.  That  the  defendant  then  accepted 
and   purchased  said  goods  for  the   pur- 

I>ose   of  ,   trusting  in  the   said 

representation  and  warranty  of  the 
plaintiff;  all  of  which  the  plaintiff  then 
well    knew. 

III.  That  the  same  were  not  fit  or 
profier  for  said  purpose,  l)ut  altogetiier 
unsuitable,   and   have   always   been   and 
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are  altopothor  usoloss  to  the  defendant. 
2  Abb.   Forms  78. 

L.  Answer  That  the  Note  IVos  for 
Goods  Sold  by  Means  of  Deecit. 

I.  (Allejje  sale  as  in  the  case  of  an 
action  for  damages  for  deceit,  omitting 
at  the  end  the  words:  whereby  the 
plaintiff  was  misled,  to  his  damage, 
etc.). 

II.  That  said  note  was  given  to  the 
plaintiff  without  any  other  considera- 
tion than  said  (sale). 

III.  That  immediately  on  discover- 
ing said  fraud,  the  defendant  rescinded 
said  (contract),  and  delivered  (or  ten- 
dered) to  the  plaintiff  all  that  the  de- 
fendant had  received  under  said  con- 
tract, upon  condition  of  his  returning 
said  note,  which  the  plaintiff  refused 
to  do.     2  Abb.  Forms  78. 

M.  Answer,  "Denial  of  Transfer  to  the 
Plaintiff. 

That  the  said  note  was  made  and  in- 
dorsed by  defendants,  and  by  them  de- 
livered to  one  M.  N.,  a  person  other 
than  the  plaintiff,  with  whom  defend- 
ants had  business  transactions;  and  de- 
fendant deny  that  they  have  any 
knowledge  or  information  sufficient  to 
form  a  belief  whether  or  not  said  note 
was  thereafter  duly  transferred  and  de- 
livered by  the  lawful,  or  other,  holders 
thereof  to  the  plaintiff;  and  the  defend- 
ants further  deny  that  they  have  any 
knowledge  or  information  sufficient  to 
form  a  belief  whether  or  not  the  plain- 
tiff is  the  lawful  owner  and  holder  of 
said  note.     2  Abb.  Forms  80. 

Note. — This  is  approved  in  Chadwick 
t:  Booth,  13  Abb.  Pr.  (N.  Y.)  249,  but 
is  disapproved  in  Kamlah  v.  Salter,  6 
Abb.   Pr.    (N.    Y.)    226. 

N.  Answer,  Wrongful  Transfer  hy 
Partner. 

That  the  note  alleged  was  not  in- 
dorsed by  M.  N.  &  Co.,  but  that  it  was 
indorsed  in  the  name  of  said  firm  by  B., 
and  by  him  transferred  to  the  plaintiff's 
in  payment  of  an  individual  debt  of 
said  B.,  and  without  the  knowledge  or 
consent  of  said  A.,  his  partner,  and  that 
the  plaintiffs  at  the  time  of  the  said 
transfer  had  full  knowledge  thereof. 
2  Abb.  Forms  81. 

Note. — Union  Nat.  Bank  V.  Under- 
bill, 21  Hun   (N.  Y.)    178. 

0.  Ansiver,    Qualified    Admission    of 

Note,  and  Denml  of  Plaintiff's 
Title. 

1,  Admit  that  heretofore  they  exe- 
cuted and  delivered  a  promissory  note 


to  the  j)laintiff;  but  the  defendants 
deny  that  the  description  of  said  note 
in  the  complaint  is  a  true  description 
of  said  note,  or  correctly  states  the 
terms  thereof. 

II.  Defendants  further  answering, 
deny  (knowledge  or  information  sufli- 
cicnt  to  form  a  belief)  that  the  plaintiff 
is  now,  or  was  at  the  commonconiont 
of  this  action,  the  lawful  and  bona  fide 
owner  and  holder  of  said  promissory 
note,  or  has  any  interest  whatever 
therein;  and  the  defendants  allege,  on 
information  and  belief,  tliat  before  this 
action  said  plaintiff  sold  and  delivered 
said  note  for  a  valuable  consideration 
to  one  John  Doe,  who  is,  and  at  tlie 
commencement  of  this  action  was,  the 
lawful  owner  and  holder  of  said  note. 
2  Abb,  Forms  81. 

P.  Ansicer,  hy  Aecommodation  In- 
dorsers,  Extension  Given  To 
Malcers. 

I.  That  the  said  note  was  indorsed 
by  these  defendants  without  considera- 
tion, and  for  the  accommodation  of  the 
defendant  Z.,  the  maker  thereof. 

II.  That  the  plaintiffs,  at  the  time 
they  received  said  note,  had  notice 
thereof. 

III.  That  about  the  time  of  its  ma- 
turity the  plaintiffs,  for  a  valuable  con- 
sideration, and  without  the  knowledge 
or  assent  of  these  defendants,  made  an 
agreement  with  said  (maker),  whereby 
they  agreed  to  extend  the  time  for  the 
payment  of  said  note  by  said  (maker) 
days.     2  Abb.  Forms  82. 

Note. — While  this  form  has  been  held 
to  be  sufficient  under  a  strict  rule  of 
pleading,  it  is  better  to  also  state  "the 
particular  time  for  which  the  exten- 
sion was  granted."  Huey  v.  Pinney, 
5  Minn.  310. 

Q.  Answer,  Defendant  Was  Surety, 
and  Plaintiff  Holds  Collateral 
Securities,  Defendant  Asks  To 
Be  Subrogated. 

I.  That  said  draft  was  accepted  by 
the  defendant  without  any  considera- 
tion, for  the  accommodation  of  said 
(drawers),  which  the  plaintiff  well 
knew. 

II.  That  the  same  was  made  under 
an  agreement  between  said  (drawers) 
and  the  plaintiff';  whereby  said  (draw- 
ers) executed  to  the  plaintiff  a  bond  for 

dollars,  together  with  a  mort- 


gage   on    house    and    lot    No. 
street 


as    security    for    the    payment    thereof, 
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which  securities  the  plaintiCF  still  holds, 
and  are  ample  to  secure  and  satisfy 
the  plaintiff 's  demand. 

III.  That  said  (drawers)  are  insol- 
vent and  unable  to  pay  said  acceptance, 
and  the  defendant  has  no  recourse  for 
the  pajTnent  or  security  of  the  sum 
for  which  he  is  liable  to  the  plaintiti', 
except  the  said  mortgages  and  securities 
held  by  the  plaintiff. 

IV.  That  the  defendant  has  offered 
to  pay  the  said  draft,  with  interest  and 
costs,  if  the  plaintiff  will  surrender  and 
transfer  to  the  defendant  upon  such 
payment  the  mortgages  and  securities 
held  by  the  plaintiff;  which  the  plain- 
tiff refuses  to  do,  but  claims  to  hold 
said  securities  for  some  other  demand 
due  to  the  plaintiff  from  said  (draw- 
ers). 

V.  That  the  plaintiff  is  a  foreign 
corporation,  created  and  doing  business 
in  the  province  of  Canada,  and  the  de- 
fendant will  be  remediless  under  the 
laws  of  the  state  of  New  York,  where 
the  defendant  resides,  except  by  the  aid 
and  interposition  of  this  court. 

Wherefore  the  defendant  demands 
that  upon  his  paying  said  draft,  with 
interest  and  costs,  the  plaintiff  be  ad- 
judged to  transfer  said  bond  and  mort- 
gage to  the  defendant  (and  that  he 
may  hold  and  enforce  them  for  his  re- 
imbursement, with  interest).  2  Abb. 
Forms   82. 

Note. — Bank  of  Toronto  v.  Hunter,  4 
Bosw.   (N.  Y.)   646. 

R.  Answer,  Denial  of  Acceptance, 
Presentment  and  Protest. 

Deny  that  (they  have  any  knowl- 
edge or  information  sufficient  to  form 
a  belief  as  to  whether)  the  bill  of  ex- 
change mentioned  in  plaintiff's  first 
cause  of  action  was  presented  for  ac- 
ceptance, or  was  accepted  as  alleged, 
or  was  presented  for  payment,  or  was 
protested  for  non-payment,  or  whether 
payment  was  refused.  2  Abb.  Forms 
83. 

Note. — If  the  protest  of  the  notary 
is  attached  to  the  1)111.  a  denial  on 
information  and  Vjelief  will  be  stricken 
out.  Gridler  r.  Farmers'  &  Drovers' 
Bank,   75   Ky.  333. 

S.  Answer,  Denial  of  Notice  of  Dun- 
honor. 

That  due  notice  of  the  dishonor  of 
the  said  promissory  note  (or  bill)  was 
not  given  to  defendant.  2  Abb.  Forms 
83. 


T.     Answer,  Denial  of  Presentment. 

That  the  promissory  note  (or  bill  of 
exchange)  mentioned  therein  was  never 
presented  for  payment  (or  for  accept- 
ance) to  him  (or  to  M.  N.),  as  alleged. 
2   Abb.   Forms   84. 

U.  Answer,  Denial  of  Excuse  for 
Nan  -Presen  t  ment. 

That  due  search  was  not  made  when 
the  said  bill  of  exchange  (or  promis- 
sory note)  became  due  and  payable,  to 
discover  the  residence  and  person  ot 
the  said  ,  at ,  or  else- 
where, in  order  that  the  said  bill  might 

be   presented  to   the   said  for 

payment,  as  alleged.     2  Abb.  Forms  84. 

Note. — It  is  also  proper  to  allege: 
"Defendant  denies  that  due  or  any 
search  was  made,"  etc. 

V.  Answer,  Breach  of  Special  Agree- 
ment as  to  Presenting  and  Giv- 
ing Notice. 

I.  That  the  bill  of  exchange  (or 
check)  in  the  said  complaint  men- 
tioned was  by  the  said  defendant  de- 
livered to  the  said  plaintiff,  and  by 
him  discounted  for  the  said  defendants, 
upon  the  express  condition  and  under- 
standing that  the  plaintiff  should  cause 
the  same  to  be  presented  to  the  respect- 
ive drawers  thereof  for  acceptance  or 
payment,  and  acceptance  or  payment 
thereof  to  be  demanded  as  soon  after 
the  delivery  thereof  as  the  same  could 
be  done  by  the  exercise  of  reasonable 
diligence  in  that  behalf;  and  that  in 
case  of  the  non-acceptance  or  non-pay- 
ment thereof  by  the  respective  draw- 
ees, on  presentation  or  demand,  imme- 
diate notice  of  such  non-acceptance  or 
non-payment  should  be  given  to  the 
said  defendants  by  telegraph,  or  that 
the  said  defendants  should  not  be  bound 
or  liable  to  pay  the  said  bill  of  ex- 
change. 

II.  That  the  said  plaintiff  failed  to 
comply  with  the  condition  or  under- 
standing aforesaid,  and  did  not  present 
the  same  for  acceptance  or  payment, 
or  demand  acceptance  or  payment  of 
the  same  within  a  reasonable  time  after 
tho  delivery  thereof  to  the  said  plain- 
tiff; nor  was  immediate  notice  of  the 
non-acceptance  or  non-payment  tlioreof 
given  to  the  defendants,  by  telegraph 
or  otherwise.     2   Abb.  Forms  84. 

Note. — If  defendant  seeks  to  recover 
sperial  damage  by  reason  of  the  breach, 
an  allegation  to  that  effect  should  be 
added. 
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\y.  Ati.twcr,  rai/mctit  of  Bill  to 
Dm  lit  r    lit- fore    Indorsrninit. 

T.  Tliat  after  tlio  bill  iiitMitiuned  in 
the  ooniplaint  was  duo,  and  while  said 
(drawer)  was  the  holder  thereof,  and 
before  this  action,  the  defendant  satis- 
fied and  discharjjed  the  principal  and 
interest  (and  damages)  due  on  said 
bill,  by  payment   to  the  said    (drawer). 

II.  That  said  (drawer)  first  indorsed 
said  bill  to  the  plaintiff  after  said  pay- 
ment.    2  Abb.  Forms  85. 

X.     Aiifiwer,  Denial  of  Guaranty. 

I.  That  the  defendant  never  guar- 
anteed the  payment  or  collection  of  the 
said  note,  but  the  plaintiff  bought  tlio 
same  at  his  own  risk  as  to  the  respon- 
sibility of  the  maker  and  the  payment 
thereof  by  him. 

II.  That  at  the  time  of  the  assign- 
ment by  the  defendant  to  the  plaintitf 
the  defendant  expressly  declined  to 
guarantee  the  payment  or  collection 
of  said  note,  and  that  the  words  "and 
agree  that  it  is  good"  were  inserted 
in  said  assignment  at  the  instance  of 
the  plaintiff,  and  only  for  tlie  purpose 
of  defendant's  agreeing  to  the  gen- 
uineness of  the  signature  of  the  maker 
of  said  note,  and  that  it  was  so  repre- 
sented at  the  time  by  the  plaintiff  to 
the  defendant.     2  Abb.  Forms  90. 

Y.  Answer  by  a  Surety,  Alleging  an 
Extension  of  Time. 

I,      That    on    the day     of 

,  18 — ,  at  (or  at  some 

time  and  place  unknown  to  the  defend- 
ant),   the    plaintiff    agreed    with     said 

(debtor),   in   consideration   of 

(or  for  a  valuable  consideration),  to 
forbear  and  extend  the  time  of  pay- 
ment   of    the    said    rent   guaranteed    by 

the  defendant  days   (or  from 

the  day  of ,  18 — ,  on 

which    the    same    was    due,    until     the 


day  of 


-,  18-). 


II.  That  the  defendant  had  no 
knowledge  of  (or  did  not  assent  to)  the 
said  agreement  to  extend  the  time.  2 
Abb.  Forms  99. 

BILLS  OF  DISCOVERY.— See  Discov- 
ery. 


BILLS    OF    EXCEPTIONS. 

I.  Defendant's   Exceptions   to   Charge 

to  Jury,   L'l  } 

II.  Plaintiff's   Exceptions   to     Charge 

to  Jury,   'l\'t 

III.  Exceptions  to  Decision  Rejecting 

Evidence,  I'lD 


IV.  Exceptions  to  Decision  Admitting 
Evidence,    li  1 U 

V.  Setting  Forth  Pleadings,  217 

VI.  Bill   of   Exceptions  Prepared   for 
Settlement,   '1 1 7 

VII.  Indorsement    on    Bill    of    Excep- 
tions,   L'L'II 

VIII.  Amendments  to   Bill   of  Excep- 
tions, 'J-i) 

IX.  Notice   of   Settlement,    221 

X.  Judge's  Certificate,  221 
For    other    forms,    sec     4     STANDARD 

Proc.  322,  353,  355. 

CROSS-REFERENCES: 
Case  on  Appeal  : 

Case     Containing     Exceptions     on     a 

Trial    by   the   Court   or  a   Referee; 

Case     Containing     Exceptions     Upon 

Trial    by    Jury; 
Indorsement   on   Case   or  Bill   of   Ex- 
ceptions; 
Amendments  Proposed  to  Case,  Etc.; 
Notice  of  Settlement  of  Case,  Etc. 
Mandamus: 

Alternative  Mandamus  to  Court  of 
Common  Pleas,  Commanding  Seal- 
ing  of   Bill   of   Exceptions. 

I.     Defendant's  Bill  of  Exceptions  To 
Charge  To  Jury. 
Afterwards,  to-wit,  at  a  circuit  court 
held  at   the    (court   house)   in  the  town 
of   (Richmond),  in  and  for  the   county 
of    (Richmond),    (or    at    a   circuit   court 
held    at    the    city    hall    in    the    city    of 
New    York,    in    and    for    the    city    and 
county    of    New    York),    on     the     (fif- 
teenth) day  of  (November),  in  the  year 
one  thousand  eight  hundred  and  (forty- 
five),    before    (John    W.    Edmonds),    es- 
quire,  circuit   .judge,  appointed   to   hold 
the  said  circuit  court,  according  to  the 
form  of  the  statute  in  such  case  made 
and    provided,    the    aforesaid    issue,    so 
ioined    between    the     said     parties     as 
aforesaid,    came    on    to    be    tried    by    a 
lurv  of  the  county  of  (Richmond),   (or 
eitv  and  county  of  New   YorU),   afore- 
said,  for  that   purpose   duly  empaneled, 
good  and  lawful  men  of  the  said  county 
(or   city   and    county).      At   which    day 
came    there    as    well    the    said    plaintiff 
as  the  said  defendant,  by  their  respect- 
ive attorneys  aforesaid;  and  the  jurors 
of    the    jury    aforesaid,    empaneled    to 
try    the    said    issue,    being    called,    also 
come,  and  were  then  and   there  in  due 
manner    chosen    and    sworn    to    try   the 
same  issue.     And  upon  the  trial  of  that 
issue  the  counsel   for  the  said  plaintiff, 
to    maintain    and    prove   the   said   issue 
'  on  his  part,  gave  in  evidence  that,  etc. 
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(here  set  out  the  evidence  on  the  part 
of  the  plaintiff,  and  then  proceed  as 
follows) :  And  thereupon  the  counsel 
for  the  said  defendant,  to  maintain  and 
prove  the  said  issue  on  his  part,  gave 
in  evidence  that,  etc.  (here  set  out  the 
evidence  on  the  part  of  the  defendant, 
and  then  proceed  as  follows):  Where- 
upon the  said  counsel  for  the  said  de- 
fendant did  then  and  there  insist  be- 
fore the  said  circuit  judge,  on  the  be- 
half of  the  said  defendant,  that  the 
said  several  matters,  so  produced  and 
given  in  evidence  on  the  part  of  the 
said  defendant  as  aforesaid,  were  suffi- 
cient, and  ought  to  be  admitted  and 
allowed  as  decisive  evidence  to  entitle 
the  said  defendant  to  a  verdict,  and 
to  bar  the  said  plaintiff  of  his  action 
aforesaid;  and  the  said  counsel  for  the 
said  defendant  did  then  and  there  pray 
the  said  circuit  judge  to  admit  and  al- 
low the  said  matters  so  produced,  and 
given  in  evidence  for  the  said  defend- 
ant, to  be  conclusive  evidence  in  favor 
of  the  said  defendant,  to  entitle  him 
to  a  verdict  in  this  cause,  and  to  bar 
the  said  plaintiff  of  his  action  afore- 
said. But  to  this,  counsel  for  the  said 
plaintiff  did  then  and  there  object, 
and  insist  before  the  said  circuit  judge, 
that  the  same  were  not  sufficient,  nor 
ought  to  be  admitted  or  allowed  to 
entitle  the  said  defendant  to  a  verdict; 
or  to  bar  the  said  plaintiff  of  his  action 
aforesaid.  And  the  said  circuit  judge 
did  then  and  there  declare,  and  delivei 
his  opinion  to  the  jury  aforesaid,  that 
the  said  several  matters,  so  produced 
and  given  in  evidence  on  the  part  of 
the  said  defendant,  were  not  sufficient 
to  bar  the  said  plaintiff  of  his  action 
aforesaid;  whereupon  the  said  counsel 
for  the  said  defendant  did  then  and 
there,  on  the  behalf  of  the  said  defend- 
ant, except  to  the  aforesaid  opinion  oi 
the  said  circuit  judge,  and  insisted  on 
the  said  several  matters  as  an  absoiuto 
bar  to  the  said  action.  And  the  said 
circuit  judge  did  also,  then  and  tliere, 
further  declare  and  deliver  his  opinion 
to  the  said  jury,  that,  etc.  (stating  par- 
ticularly and  separately  eacli  sj)ecif5c 
remark  which  is  excepted  to,  in  the 
charge  to  the  jury,  and  expressly  stat- 
ing, after  each  remark,  the  excei)tion 
thereto,  as  follows):  to  which  said  last 
mentioned  oi)inion  of  the  said  circuit 
judge,  the  said  counsel  for  the  said 
defendant  did  then  and  there,  on  the 
behalf  of  the  said  defendant,  except. 
And    the    said    circuit    judge,    under 


the  charge,  and  with  the  directions 
aforesaid,  left  the  aforesaid  issue,  and 
the  evidence  so  given  on  the  trial  there- 
of as  aforesaid,  to  the  said  jury;  and 
the  jury  aforesaid  then  and  there  gave 
their  verdict  for  the  said  plaintiff,  and 
dollars  damages:  And  inas- 
much as  the  said  several  matters,  so 
produced  and  given  in  evidence  on  the 
part  of  the  said  defendant,  and  by  his 
counsel  aforesaid  objected  and  insisted 
on,  as  a  bar  to  the  action  aforesaid, 
do  not  appear  by  the  record  of  the 
verdict  aforesaid,  the  said  counsel  for 
the  said  defendant  did  then  and  there 
propose  their  aforesaid  exceptions  to 
the  opinion  of  the  said  circuit  judge, 
and  requested  him  to  put  his  seal  to 
this  bill  of  exceptions,  containing  the 
said  several  matters  so  produced  and 
given  in  evidence  on  the  part  of  the 
said  defendant,  as  aforesaid,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided;  and  thereupon  the 
said  circuit  judge,  at  the  request  of 
the  said  counsel  for  the  said  defendant, 
did  put  his  seal  to  this  WU  of  excep- 
tions, pursuant  to  the  aforesaid  statute 
in  such  case  made  and  provided  on  the 
(fifteenth)  day  of  (November),  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and   (forty-five). 

,  circuit  judge  (L.  S.). 

Burr.   App.   48,   §91;    Till.   Forms   182. 

11.     Plaintiff's   Bill   of   Exceptions   To 
Charge  To  Jury. 

Whereupon  the  said  counsel  for  the 
said  plaintiff  did  then  and  there,  on 
the  behalf  of  tlie  said  plaintiff,  insist 
before  the  said  circuit  judge  that  the 
said  matters,  so  produced  and  given 
in  evidence  on  the  part  of  the  said 
plaintiff  as  aforesaid,  were  sufficient 
and  ought  to  be  admitted,  and  allowed 
as  decisive  evidence  to  entitle  the  said 
plaintiff  to  a  verdict  on  the  said  issue 
between  him  and  the  said  defendant  so 
joined  as  aforesaid:  And  the  said 
counsel  for  the  said  plaintiff  did  then 
and  there  pray  the  said  circuit  judge 
to  admit  and  allow  the  said  matters 
so  produced  and  given  in  evidence  for 
tlie  said  plaintiff  to  be  conclusive  in 
favor  of  the  said  plaintiff  to  entitle 
him  to  a  verdict  in  this  cause;  but 
to  this  the  counsel  for  the  said  defend 
ant  did  then  and  there  object,  and 
insist  before  the  said  circuit  judge  tliat 
the  same  matters  so  given  in  evidence 
on  the  part  of  the  said  plaintiff  were 
not  sufficient,  and  ought  not  to  be  ad- 

Vol.  IX 


21  (^ 


jiiij.s  oy  i:x('::i'Ti()XS 


nuUod  ami  allowod  to  bar  the  said 
plaintitT  to  a  vonlit't;  but  that  tlie  said 
mat  tors  so  produeod  and  givou  in  ovi- 
iltMu'O  on  the  part  of  the  said  dofiMidant 
woro  sulliciont.  and  oujjlit  to  be  ad- 
niittod  and  allowed  to  bar  the  said 
piaintilY  of  his  action  aforesaid.  And 
the  said  circuit  judge  did  then  and 
there  declare  and  deliver  his  o])inion 
to  the  jury  aforesaid,  that  the  several 
matters  so  produced  and  given  in  evi- 
dence, on  the  part  of  the  said  plaintiff, 
were  not  sullieient.  to  entitle  him  to 
a  verdict  in  this  cause;  but  that  the 
said  several  matters  so  produced  and 
given  in  evidence  on  the  part  of  the 
said  defendant  were  sut!icient  to  bar 
the  said  plaintiff  of  Lis  action  afore- 
said. Whereupon  the  said  counsel  for 
the  said  plaintiff  did  then  and  there, 
on  the  behalf  of  the  said  plaintiff",  ex- 
cept to  the  aforesaid  opinion  and  de- 
cision of  the  said  circuit  judge,  and  in- 
sisted on  the  said  several  matters  as 
sufficient  to  sustain  the  said  action  on 
the  part  of  the  said  plaintiff,  and  to 
entitle  him  to  a  verdict.  And  the  said 
circuit  judge,  etc.  (conclude  as  in  last 
form,  substituting  "plaintiff"  for  "de- 
fendant"). Burr.  App.  49,  §91  a;  Till. 
Forms  184. 

III.  Bill  of  Exceptions,  Decision  Re- 
jecting Evidence. 

Aftervi-ards,  to-wit,  at  a  circuit  court 
held   at  the   courthouse  in  the  town  of 

,    in    and    for    the    county    of 

,     on     the day      of 

,    in    the    year     one     thousand 

eight     hundred     and ,     before 

,   esquire,   one    of    the     circuit 

judges  appointed  to  hold  the  said  cir- 
cuit court,  according  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, the  aforesaid  issue,  so  joined 
between  the  said  parties  as  aforesaid, 
came  on  to  be  tried  by  a  jury  of  the 

county  of aforesaid,  for  that 

purpose  duly  empaneled,  good  and  law- 
ful men  of  the  said  county. 

At  which  day  there  came  there  as 
well  the  said  plaintiff  as  the  said  de- 
fendant, by  their  respective  attorneys 
aforesaid,  and  the  jurors  of  the  jury 
aforesaid,  empaneled  to  try  the  said 
issue,  being  called,  also  came  and  were 
then  and  there  in  due  manner  chosen 
and  sworn  to  try  the  said  issue.  And 
upon  the  trial  '  of  the  said  issue,  the 
counsel  for  the  said  plaintiff,  to  main- 
tain and  prove  the  said  issue  on  his 
part,  called  M.  P.,  who,    being    sworn, 


testified     that,    etc.     (state     the      testi- 
mony). 

The  counsel  for  the  plaintiff,  further 
to  maintain  and  prove  the  said  issue, 
called  D.  K.,  who,  being  sworn,  testi- 
fied  that,  etc.    (state  the  testimony). 

The  counsel  for  the  said  defendant, 
to  maintain  and  prove  the  said  issue 
on  his  part,  then  cross-examined  the 
said  1).  K.,  and  on  such  cross-examina- 
tion, ho  testified  that,  etc.  (state  the 
testimony). 

The  counsel  for  the  said  plaintiff, 
further  to  maintain  and  prove  the  said 
issue  on  his  part,  introduced,  etc.  (state 
the  documentary  evidence,  if  any,  and 
how   proved). 

The  counsel  for  the  plaintiff  here 
rested  his  cause. 

And  the  counsel  for  the  said  defend- 
ant, to  maintain  and  prove  the  said 
issue  on  his  part,  offered  to  prove  that, 
etc.   (state  the  evidence  offered). 

But  the  counsel  for  the  plaintiff  then 
and  there  objected  to  the  introduction 
of  such  evidence,  on  the  ground  that, 
etc.  (state  the  ground  of  objection). 
And  thereupon  the  said  circuit  judge 
declared  and  delivered  his  opinion  that, 
etc.  (state  the  opinion),  and  rejected 
the  said  evidence  as  inadmissible;  to 
which  opinion  and  decision  of  the  said 
circuit  judge,  the  said  counsel  for  the 
defendant  did  then  and  there  except. 

The  said  issue  was  then  submitted 
to  the  jury  (on  the  question  of  dam- 
ages), and  they  found  a  verdict  for 
the  plaintiff  for  six  cents  damages,  and 
six  cents  costs. 

And  because  none  of  the  said  excep- 
tions, so  ofl'ered  and  made  to  the  opin- 
ion and  decision  of  the  said  circuit 
judge,  do  appear  upon  the  record  of 
the  said  trial,  therefore,  on  the  prayer 
of  the  said  defendant  by  his  counsel, 
the  said  circuit  judge  hath  to  this  bill 
of  exceptions  put  his  seal,  according  to 
the  statute  in  such  case  made  and  pro- 
vided,  this  day   of  , 

in  the  year  one  thousand  eight  hundred 

and . 

,  circuit  judge   (L.  S.). 

Burr.   App.   50,   §92. 
Note. — Bills  of  Exceptions  in  present 
practice  are  not  usually  settled  at  trial, 
but  subsequently. 

rv.     Bill    of    Exceptions    To    Decision 
Admitting  Evidence. 

(As  in  the  preceding  form  to  the  *.) 
And  upon  the  trial  of  the  said  issue, 
the   counsel    for    the    said    plaintiff,    to 
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maintain  and  prove  the  said  issue  on 
his  part,  produced  and  offered  in  evi- 
dence a  certain  deed  of  bargain  and 
sale  (or  a  certain  writing  obligatory, 
or  a  certain  promissory  note;  or  other- 
wise, as  the  case  may  be,  setting  out 
the  instrument  offered  in  evidence,  and 
then  proceed  as  follows):  But  to  the 
reading  of  the  same  in  evidence  the 
said  counsel  for  the  said  defendant 
did  then  and  there  object,  because,  etc. 
(here  state  the  objections,  and  then 
add):  But  the  said  circuit  judge  did 
then  and  there  declare  and  deliver  his 
opinion  that  the  said  objection  so  taken 
by  the  said  counsel  for  the  said  de- 
fendant as  aforesaid  ought  not  to  be 
allowed,  but  that  the  said  deed  (or 
writing  obligatory,  or  promissory  note, 
etc.)  ought  to  be  admitted  in  evidence; 
and  did  accordingly  decide  that  the 
same  should  be  read  in  evidence  on  the 
part  of  the  said  plaintiff:  to  which 
said  opinion  and  decision  of  the  said 
circuit  judge,  the  said  counsel  for  the 
said  defendant  did  then  and  there  on 
the  behalf  of  the  said  defendant  ex- 
cept.    (Conclude  as  in  I  or  III.) 

And  upon  the  trial  of  the  said  issue, 
♦he  counsel  for  the  said  plaintiff,  to 
maintain  and  prove  the  said  issue  on 
his  part,  produced  as  a  witness  J.  K., 
and  offered  to  prove  by  the  said  J.  K., 
that,  etc.  (stating  what  was  intended 
to  be  proved  by  the  witness,  and  then 
proceed  as  follows):  But  to  the  ad- 
mission of  the  said  J.  K.  as  a  witness 
(or  to  the  admission  of  the  said  matters 
so  offered  to  be  given  in  evidence  on 
the  part  of  the  said  plaintiff  as  afore- 
said), the  said  counsel  for  the  said 
defendant  did  then  and  there  object 
because,  etc.  (here  state  the  objections 
and  then  add):  But  the  said  circuit 
judge  did  then  and  there  declare  and 
deliver  bis  opinion,  that  the  said  objec- 
tions, so  taken  by  the  said  counsel  for 
the  said  defendant,  ought  not  to  be 
allowed,  but  that  the  s;iid  J.  K.  ought 
to  be  admitted  to  testify  as  a  witness 
(or  that  the  matter  so  offered  to  be 
given  in  evidence  on  the  part  of  tlic 
said  plaintiff  ought  to  be  admitted  and 
received  in  evidence),  and  did  accord- 
ingly decide  that  the  said  J.  K.  should 
be  admitted  and  sworn  as  a  witness 
(or  that  the  matter  so  offered  as  afore- 
said should  be  given  in  evidence,  on 
the  part  of  the  said  plaintiff;  to  which 
said  opinion  and  decision  of  the  said 
circuit  judge  the  said  counsel  for  the 
Baid  defendant  did  then  and  there,  on 


the  behalf  of  the  said  defendant,  ex- 
cept. (Conclude  as  in  I  or  III.)  Burr, 
App.   51,   §&3;    Till.   Forms  185. 

V.     Bill   of   Exceptions   Setting   Forth 
Pleadings. 

Be  it  remembered  that  in  the  term 
of  (July),  in  the  year  of  our  Lord 
one      thousand      eight      hundred      and 

(the  term  of  the  declaration), 

came  A.  B.,  by  E.  F.,  his  attorney,  into 
the  supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York,  be- 
fore the  justices  thereof,  and  impleaded 
C.  D.,  in  a  certain  plea  of  trespass  on 
the  case  upon  promises  (or  as  the  ac- 
tion is),  on  which  the  said  plaintiff 
declared  against  the  said  defendant  in 
these  words  (here  set  out  the  declara- 
tion, omitting  the  signature):  To 
which  said  declaration  the  said  defend- 
ant, by  G.  H.,  his  attorney,  pleaded 
in  these  words  (here  set  out  the  plea 
or  pleas,  and  the  subsequent  pleadings, 
to  issue,  and  then  proceed  as  follows); 
And  thereupon  issue  was  joined  be- 
tween the  said  plaintiff  and  the  said 
defendant.  And  afterwards,  to-wit,  at 
a  circuit  court  held,  etc.  (the  rest  of 
the  bill  is  in  the  ordinary  form).  Burr. 
App.  52. 

Note. — The  pleadings  are  not  prop- 
erly a  part  of  the  bill  of  exceptions. 
They  are  a  part  of  the  record  proper 
without  being  incorporated,  but  for 
convenience  they  are  sometimes  set 
forth  within  the  bill. 

VI.     Bill    of   Exceptions   Prepared   for 
Settlement. 

1.  (Be    it    remembered    that)      The 

2.  issues  in   said   action   came   on   for 

3.  trial   before   the   lion.    M.    N.,   one 

4.  of  the  justices  of  this  court,  at  a 

5.  circuit    court    (or   special    term    of 

6.  this   court),   on    the day 

7.  of  ,   18—. 

8.  A    jury    was    called    and    sworn, 

9.  and    the    plaintiff,   by    his   counsel, 

10.  opened  the  case. 

11.  The   plaintiff,  then,  to  maintain 

12.  the    issues    uj>on    his    part,    offered 

13.  in    evidence,    as    an    ancient    deed, 

14.  the    following    instrument     (insert 

15.  the    instrument). 

16.  The  conrt  held  that  the  said  in- 

17.  strument  was  not  admissible  as  an 

18.  ancient     deed,     and     the    plaintiff 

19.  excepted. 

20.  The  plaintiff  thereupon  called  on 

21.  as   a   witness   J.    K.,   who    testified 

22.  that   he  was  a  brother  of  the  sub- 

23.  scribing  witness  to  said  deed;  and 
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'24.  that     said    witness    had    lelt     tins 

>5.  state     on     a     voyage     to     Europe 

26.  twenty-tivo    years    ago,    and    that 

27.  be  had  uot  siiu'e  beeu  heard  from, 

28.  uor  had  any  account  of  the  vessel 

29.  iu    which    lie    had    sailed    been    re- 

30.  ceived.      On    crossexainiuatiou    ho 

31.  testified  that   he  had  not  examined 

32.  the    shipjiing    lists    or    marine    ga- 

33.  zctte  at  the  time  of  the  supposed 

34.  loss  of  the  vessel. 

35.  The  defendant  objected  that  the 
86.  failure    to    call     the     subscribing 

37.  witness  was  uot  excused;  the  court 

38.  overruled    the    objection,    and    the 

39.  defendant    excepted.      The    witness 

40.  then    proved    the    genuineness    of 

41.  the   grantor's   signature,   and   that 

42.  of    the    subscribing    witness;    and 

43.  thereupon    the    court    allowed    the 

44.  deed   to  be   read  in  evidence,  and 

45.  defendant  excepted. 

46.  The    plaintiff    asked    the     same 

47.  witness,  "What,  if  you  know,  was 

48.  flie  consideration  of  the  said  deed 

49.  other    than    what    is    therein     ex- 

50.  pressed?"     The  defendant  object- 

51.  ed  that  this  evidence  was  not  ad- 

52.  missible    to    vary    the    deed;      the 

53.  court  sustained  the  objection,  and 

54.  plaintiff   excepted. 

55.  The    defendant    offered    to    show 

56.  that  the   said  deed  was  made  for 

57.  the    purpose     of     defrauding    the 

58.  grantor's    creditors;     he    did     not 

59.  claim    that   the   defendant,   or   any 

60.  one  through  whom  he  claimed,  was 

61.  a  creditor  of  the  said  grantor. 

62.  The  offer  was  allowed,  and  the 

63.  plaintiff   excepted. 

64.  The    court    directed   the   jury   to 

65.  find   a   verdict   for   the   defendant, 

66.  to    which    direction    the    plaintiff 

67.  excepted.     2  Abb.  Forms  484. 

Bills  of  Exceptions.  Florida  Supreme 
Court  Bules    (b). 

In  the  circuit  court  of  coun- 
ty,   Florida,   term,   189 . 

I, ,  judge  of  the  circuit  court 


of  the 


judicial  circuit  of  the 


state    of    Florida,    do     hereby     certify 

that   during   the   progress   of   the   cause  \  offered'     in      evidence      the 

pending   in    said    court,    wherein    A.    B. 

was  plaintiff,  and  C.  D.  was  defendant, 

the    following   proceedings     were     had, 

viz: 

On   the  day    of    , 

189 — ,  during  the  term  of  said  court 
(or  in  vacation,  as  the  case  may  be), 
the  defendant  filed  the  following  peti- 
tion for  a  change  of  venue: 


(Here  insert  i)etition  in  full  if  any 
error  is  assigned  thereon;  and  if  uot, 
the   same   to   be   omitted.) 

On   the   day    of    , 

1S9 — ,  during  a  term  of  said  court 
(or  in  vacation,  as  the  case  may  be), 
said  petition  came  on  to  be  heard,  and 
the  fallowing  evidence  was  introduced 
in  support  of  and  in  opposition  there- 
to: 

(Here  insert  the  evidence  introduced 
for  and  against  the  petition,  provided 
an  assignment  of  error  for  the  appel- 
late court  is  based  thereon;  and  if  not, 
the  same  to  be  omitted.) 

Thereupon  the  court  denied  said  pe- 
tition, to  which  ruling  the  defendant 
then  and  there  excepted. 

On    the    day    of    , 

189 — ,  during  a  term  of  said  court  the 
defendant  made  the  following  motion, 
and  filed  therewith  the  following  afifi- 
davit  for  a  continuance  of  said  cause: 

(Here  set  out  the  motion  and  alTi- 
davit   for   continuance.) 

Said   motion   coming   on  to  be   heard 

on  the day  of  ,  189 — , 

during  term  time,  the  following  evi- 
dence was  introduced  for  and  against 
the  same: 

(Here  insert  the  evidence  introduced 
for  and  against  the  motion,  provided  an 
asBignment  of  error  be  based  thereon; 
and  if  not,  the  same  to  be  omitted.) 

Upon  consideration  of  said  motion  by 
the  court,  the  same  was  overruled,  to 
which  ruling  the  defendant  then  and 
there    excepted. 

Note. — If  there  be  any  other  motion 
before  the  trial  of  the  cause,  the  rul- 
ing upon  which  has  been  excepted  to 
and  assigned  as  error  for  the  appel- 
late court,  it  should  be  inserted  in  the 
bill  of  exceptions  in  a  manner  similar 
to  that  above  stated  in  cases  of  ap- 
plications for  change  of  venue  or  mo- 
tion  for  continuance. 

On    the   day    of    , 

189 — ,  during  a  term  of  said  court,  the 
issues  joined  between  the  said  parties 
came  on  to  be  tried  before  a  jury,  and 
thereupon    the    plaintiff    produced     and 

following 
paper: 

(Here  set   out   the  paper   in   full.) 

But  to  the  reading  of  the  same  in 
evidence  the  defendant  then  and  there 
objected   on   the   grounds: 

(Here  state  the  grounds  of  the  ob- 
jection.) 

But  the  said  judge  overruled  said 
objections,  and  admitted  the  said  paper 
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in  evidence,  to  which  ruling  the  de- 
fendant then  and   there  excepted. 

And  the  said  plaintiff  further  to 
maintain  the  issues  on  his  behalf  then 
and  there  produced  as  a  witness  J.  K., 
and  offered  to  prove  by  him  that: 

(Here  state  in  substance  what  was 
intended  to  be  proven.) 

But  to  the  admission  of  the  said 
J.  K.  as  a  witness  (or  to  the  admis- 
sion of  the  said  matters  so  offered  to 
be  proven)  the  defendant  did  then  and 
there  object,  on  the  grounds  that: 

(Here  state  the  grounds  of  objec- 
tion.) 

But  the  said  judge  did  then  and  there 
overrule  said  objections,  and  admitted 
said  evidence,  to  which  ruling  defend- 
ant  then   and   there   excepted. 

Note. — All  rulings  of  the  court  ad- 
mitting or  rejecting  evidence  either  for 
or  against  the  plaintiff  or  defendant 
that  are  excepted  to  and  assigned  as 
error  for  the  appellate  court  must  be 
stated  in  similar  manner  to  the  above. 

The  said  parties  having  concluded 
and  submitted  their  evidence,  the  court 
thereupon  gave  the  following  instruc- 
tions to  the  jury  at  plaintiff's  request 
(or  on  its  own  motion,  as  the  case  may 
be). 

(Here  insert  the  charge  in  full  that 
is  excepted  to,  with  its  proper  num- 
ber.) 

To  the  giving  of  which  said  charge 
the    defendant   excepted. 

The  said  charge  was  predicated  upon 
the  following  state  of  facts,  or  facts 
that   the   testimony  tended  to   prove: 

(Here  give  briefly  and  concisely  the 
substance  of  such  portions  only  of  the 
proof  as  are  pertinent  to  the  charge, 
and   upon   which   it   was  predicated.) 

Thereupon  the  defendant  requested 
the  court  to  give  the  following  charge 
to  the  jury: 

(Here  give  the  charge  in  full,  with 
its  proper  number.) 

But  the  court  refused  to  give  said 
charge,  to  which  refusal  the  defendant 
excepted. 

The  said  charge  was  predicated  upon 
the  following  state  of  facts,  or  facts 
that  the  testimony  tended  to  prove: 

(Hero  give  briefly  and  concisely  the 
substance  of  such  portions  only  of  the 
proof  as  are  pertinent  to  tlie  charge, 
and  upon  which  it  was  predicated.) 

Note. — All  charges  given  or  refused, 
upon  which  exceptions  are  taken,  and 
upon  which  errors  arc  assigned  for  the 
appellate  court,  may  be  inserted  as  iu- 


dieated    above,    and    if    the    proof    or 

statement  of  what  the  evidence  tended 
to  prove  is  sought  to  be  given,  the 
same  must  follow  each  charge  predi- 
cated upon  it.  If  the  supposed  injury 
of  any  charge  given  or  refused  by  the 
court,  that  is  assigned  as  error,  is 
deemed  to  be  corrected  by  another 
charge  or  charges  not  excepted  to  and 
not  assigned  as  error,  the  judge,  in 
settling  the  bill  of  exceptions,  shall 
at  the  request  of  defendant  in  error, 
or  of  his  own  motion,  insert  such  charge 
or  charges  in  the  bill  of  exceptions 
immediately  following  the  charge  ex- 
cepted to,  unless  such  correcting  charge 
or  charges  were  given  in  writing  and 
made  a  part  of  the  record  as  provided 
by  statute.  In  the  event  the  exhibi- 
tion of  any  charge  or  charges  that  may 
have  been  given  orally,  and  not  ex- 
cepted to,  shall  be  necessary  to  the 
full  and  complete  presentation  of  any 
assignment  of  error  relied  on,  such 
charges  shall  be  inserted  here. 

The  said  cause  having  been  sub- 
mitted to  the  jury  by  the  court  under 
its  charges,  and  the  jury  having  ren- 
dered a  verdict  for  the  plaintiff  against 
the  defendant,  the  defendant  on  the 
day  of ,  189 — ,  at  the 


term  of  the  court  aforesaid,  made  and 
.submitted  the  following  motion  for  a 
new  trial: 

(Here  insert  the  motion  in  full.) 

On    the   day     of    , 

189 — ,  at  the  term  aforesaid  (or  at  a 
subsequent  term,  if  the  motion  be 
continued)  the  said  motion  coming  on 
to  be  heard,  the  following  evidence 
was  introduced  for  and  against  the 
same: 

(Here  insert  any  evidence  that  may 
have  been  introduced  after  the  trial 
ffor   and  against   the   motion.) 

Upon    consideration    of    said     motion 

the    court,    on    the     day     of 

,   189 — ,   during  the   said   term 

(or  at  a  subsequent  term,  if  the  mo- 
tion be  continued)  denied  the  same, 
to  which  ruling  the  defendant  ex- 
cepted. 

(Here  insert  assignment  of  errors 
presented  to  the  judge  at  the  time  of 
a]i|)lying  for  the  settlement  of  the  bill 
of  exceptions.) 

And  inasmuch  as  the  said  several 
matters  objected  to  or  insisted  upon 
and  considered  by  the  court  do  not  ap- 
pear by  the  record,  the  said  defendant 

did    on    the   day   of   , 

189 — ,    during    said    term    (or    on    tlie 
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<l:>v  of 


1  so- 


il f  tor 


the  expirntioii  of  said  term,  by  virtue 
of  a  spot'ial  order  lierein  made)  pro- 
pose this  liis  bill  of  exceptions  to  the 
said  rulings  of  said  .judjje  and  re(iuest 
hiui  to  sifjn  the  same,  wliieh,  after  duo 
notice  to  tlio  opposite  party  or  his  at- 
torney,   is    done    this    day   of 

'■ ,    ISO- 


Judge    of    the     circuit     court     of     the 

judicial    circuit    of   Florida. 

Xotc. — If  there  is  an  assiji;nment  of 
error  to  be  insisted  on  in  the  ai)pellate 
court  predicated  on  tlie  refusal  of  the 
court  to  grant  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to 
the  evidence,  or  not  supported  thereby, 
or  if  the  defendant  shall  have  de- 
manded in  writing  that  all  the  evidence 
adduced  at  the  trial  sha^l  be  submitted 
to  the  appellate  court,  then  an  "Evi- 
dentiary Bill  of  Exceptions"  will  be- 
come necessary,  to  be  settled  and 
signed  by  the  judge,  entirely  separate 
and  distinct  from  the  foregoing  bill 
of  exceptions,  and  sliall  contain  all  of 
the  evidence,  and  nothing  but  the  evi- 
dence adduced  at  the  trial  of  the 
cause,  and  to  be  inserted  here  im- 
mediately following  the  foregoing  bill 
of  exceptions.  Rules  of  Supreme  Court, 
38  Fla.  24. 

Evidentmry  Bill  of  Exceptions.    Florida 

Supreme  Court  Rules    (c). 
In     the     circuit     court     of     =— , 

county,  Florida. 

Evidentiary  bill  of  exceptions  con- 
taining the  evidence  adduced  on  the 
trial  of  the  cause  wherein  A.  B.  was 
plaintiff  and  C.  D.  was  defendant,  made 
up  and  settled  at  the  instance  of  the 
plaintiff  in  error  in  support  of  an  as- 
signment of  error  predicated  on  the  re- 
fusal of  the  court  to  grant  a  new 
trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  or  not 
supported  thereby  (or  on  the  written 
demand  of  the  defendant  in  error,  as 
the   case   may   be). 

Thereupon  the  plaintiff  produced  and 
caused    to    be    sworn (give 


name  of  witness),  who  testified  as  fol 
lows: 

(Here  give  testimony  of  witness  in 
narrative  form,  omitting  repetitions  and 
questions,  except  when  the  trial  judge 
Bhall  be  satisfied  that  the  questions,  to- 
gether with  the  answer,  are  indispen- 
sable for  a  proper  understanding  of  the 
case   by   the    appellate   court.) 

Thereupon     the     plaintiff     introduced 

See  "How  To  Use  This  Volume, 


and  read  in  evidence  the  following 
pajier: 

(Here    set    out    the    jtaper    in    Tull.) 

The  plaint ilV  olVtM-ed  ;uid  read  in  evi- 
dence  the   following   written   deposition 

of    (give    name    of    witness), 

taken    upon    commission    in    his   behalf: 

(llerc  give  deposition  of  witness  in 
narrative  form,  omitting  interroga- 
tories, unless  tlie  judge  shall  deem  thera 
indispensable  to  a  proper  understand- 
ing of  the  case  by  the  appellate  court, 
and  omitting  tlie  commissions,  instruc- 
tions, jurats,  signatures  or  certificates 
accompanying  such  depositions.  If  the 
interrogatories  are  given,  the  answer 
to  each  must  follow  immediately  after 
it.) 

Note. — Testimony  in  behalf  of  de- 
fendant to  be  set  forth  in  the  same 
way,  and  all  exceptions  to  evidence  of 
either  party,  or  the  rulings  thereon  by 
the  court,  to  be  omitted  from  this  evi- 
dentiary bill  of  exceptions.  If  the  evi- 
dentiary bill  of  exceptions  be  made 
up  and  settled  on  the  written  demand 
of  the  defendant  in  error,  such  de- 
mand shall  be  inserted  here  at  the 
close  of  the  evidence,  and  before  the 
certificate  of  the  judge. 

1,    ,    judge     of     the     circuit 

court    of   the   judicial   circuit 

of  Florida,  do  hereby  certify  that  the 
foregoing  evidentiary  bill  of  exceptions 
contains  all  the  evidence  adduced  at 
the  trial  in  the  above  stated  cause. 


Judge     of 


the     circuit     court    of    the 

judicial   circuit   of   Florida. 

Rules  of  Supreme  Court,  38  Fla.  27. 

VII.  Indorsement    on    Bill    of    Excep- 
tions. 

Take  notice  that  the  within  is  a  copy 
of  the  bill  of  exceptions  proposed  on 
behalf  of  the  plaintiff  (or  defendant) 
herein. 

,  plaintiff's  attorney. 

2  Abb.  Forms  484. 

Note. — Bills  of  exceptions  in  most 
jurisdictions  are  understood  to  include 
what  in  some  jurisdictions  are  desig- 
nated as  case,  or  case  on  appeal.  For 
such  jurisdictions  further  reference  is 
here  made  to  "Case  on  Appeal." 

VIII.  Amendments  To  Bill  of  Excep- 
tions. 

(Please  take  notice  that  the  plaintiff 
(defendant)  proposes  the  following 
amendments  to  the  bill  of  exceptions): 

Amendment  1.  On  page  (2),  line 
(21),  strike  out  the  words  (state  them 

Introduction,  page  v. 
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particularly),   and    insert    (state   what). 

Amendment  2.  On  page  (6),  line 
(7),  after  the  words  (state  them),  in- 
sert the  words   (insert  them). 

(And  so  throughout  as  the  case  may 
require.) 

,  attorney  for  plaintiff. 

Burr.   App.   36,   §70. 

IX.  Notice    of    Settlement    of    Bill    of 

Exceptions. 
Please  to  take  notice  that  the  bill 
of  exceptions  made  and  served  on  you 
in  this  cause,  together  with  the  amend- 
ments proposed  thereto,  will  be  settled 
before  his  honor  (name  the  judge),  at 
his   chambers   in    (name   the   place),   on 

the  day  of  next   (or 

instant).     Dated,   etc.     Burr.  App.   201. 

X.  Judge's  Certificate  To  Bill  of  Ex- 

ceptions. 

(The  foregoing  contains  all  the  evi- 
dence, objections  and  exceptions  given, 
made  and  taken  on  both  sides  at  the 
trial  of  said  action.)  And  because  the 
foregoing  does  not  appear  of  record,  1 
the  undersigned,  the  circuit  judge  who 
presided  at  said  trial,  have  on  due 
proof  that  the  foregoing  proposed  bill 
of  exceptions  was  duly  served  (or  that 
the  amendments  thereto  allowed  have 
been  duly  and  fully  incorporated  there- 
in), settled  and  signed  this  bill  of  ex- 
ceptions, to  the  end  that  the  same  may 
be   made  a  part   of   the  record   herein, 

this day  of ,  19—. 

,   circuit   judge. 

See  also  I  and  III. 

Note. — The  matter  in  parentheses 
should  be  incorporated  in  the  bill  or 
set  out  in  the  foregoing  certificate, 
according  to  the  practice  of  the  par- 
ticular jurisdiction. 


rv.      Proceedings    on    Failure    To    Fur- 
nish Particulars,  223 

A.  Notice    of    Motion     To    Preclude 

Evidence,   223 

B.  Order  Precluding  Evidence,  223 
('.     Notice  of  Motion  To  Dismiss,  223 
I).     Order  To  Serve  or  To  Dismiss,  223 

V.     Proceedings  To  Obtain  by  Plaintiff, 


A. 
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I.     Proceedings  To   Obtain  by  Defend- 
ant,  L'-'l 

A.  Affidavit,  221 

B.  Alternative   Order,   222 

C.  Proof    of    Service    of     Order     and 

Default,  222 

D.  Peremptorn   Ordtr,   222 

n.     BiU   of   Particulars    by    Plaintiff, 

222 

m.     Proceedings   for   Further   Partic- 
ulars, 222 

A.  Affidavit,  222 

B.  Order,  223 


B. 
C. 

VI. 


Affidavit  for  Particulars  of  Coun- 
terclaim, 223 
Alternative    Order,  224 
Peremptory    Order,    224 

Proceedings  To   Obtain    Copy    of 
Account,   224 

A.  Demand,  224 

B.  Affidavit  To  Stay  and  To  Extend 

Time,   224 

C.  Copy  of  Account,  224 

D.  Verification,    224 

CEOSS-REFERENCE : 
Judgments : 

Judgment        Dismissing        Complaint 
(Xon    Pibs.)     for    Failure    To    Fur- 
nish   Particulars. 

I.  Proceedings  To  Obtain  by  Defend- 
ant. 

A.  Affidavit  To  Obtain  Order  for  a 
Bill  of  Particulars. 

Y.  Z.,  the  defendant  in  this  action, 
being  duly  sworn,  says: 

I.  That  the  complaint  herein  was 
served  on  the  deponent  (or  on  the  at- 
torney of  this  deponent),  on  the 
day  of ,  and  that  the 


cause    of    action    alleged    in    the    com- 
plaint is   (here  state  it  briefly). 

II.  That  said  cause  of  action  is 
alleged  generally  in  the  complaint,  and 
without  stating  the  particulars  of  the 
claim  (or  the  particulars  of  the 
breaches  of  said  bond,  or  the  partic- 
ulars of  the  property  which  the  plain- 
tiff seeks  to  recover). 

III.  That  he  intends  in  good  faith 
to  defend  this  action,  and  that  he  is 
ignorant  of  the  particulars  of  the  claim 
(or  of  the  brcaclies,  etc.,  as  above)  al- 
leged by  the  plaintiff,  and  tbat  it  is 
necessary  and  material  to  his  defense 
in  this  cause  (and  to  enable  him  to 
answer  herein),  that  he  shall  have  ren- 
dered to  him  a  bill  of  the  particulars 
thereof;  as  ho  is  advised  by  Q.  R., 
his  counsel,  and  verily  believes." 

IV.  Deponent  further  says  that  he 
has  appeared  in  the  action,  but  has 
not    answered    (or   otherwise    show    the 

1  state  of  the  cause,  c.  g.),  that  the  cause 
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is  at  issue  by  the  service  of  his  answer 

heroin,      on'    the      ilay      of 

-;  and  that  tho  reason  why  this 


application  was  not  sooner  made  is  as 
follows:  (stating  the  excuse  for  delay). 

(If  an  extension  of  time  to  plead  is 
soujjht   for,  add): 

V.  That  tho  time  to  answer  or  de- 
mur   herein    will    expire    on , 

and  that  no  extension  thereof  has  been 
had  herein,  by  stipulation  or  consent 
(except,  stating  what,  if  any);  and  that 
this  defendant  has  fully  and  fairly 
stated   the  case   to  Q.   R.,   his  counsel, 

who    resides    at    (specifying 

his  residence) ;  and  that  he  has  a  good 
and  substantial  defense  on  the  merits 
to  the  action,  as  he  is  advised  by  his 
said  counsel,  after  such  statement,  aod 
verily  believes.     2  Abb.  Forms  183. 

B.  Alternative  Order  for  Plaintiff  To 

Furnish  Bill  of  Particulars. 
Upon  the  summons  and  complaint 
in  this  action,  and  the  annexed  affi- 
davit, let  the  plaintiffs  (or  their  at- 
torneys) deliver  to  the  defendant's  at- 
torney an  account  in  writing  of  the 
particulars  of  the  plaintiff's  demand, 
for  which  this  action  is  brought  (or 
of  the  breaches  of  the  bond  on  which 
this  action  is  brought,  or  of  the  prop- 
erty   to    recover    which    this    action    is 

brought),    on    or    before    the   

day  of ,  at  o'clock; 

or  show  cause  at  that  time,  before  me, 

at  ,  why  he  should  not  deliver 

such  account;  and  in  the  meantime  let 
all  further  proceedings  on  tlie  part  of 
the    plaintiff    be    stayed    (and    let    the 

defendant   have  days  further 

time  to  answer  after  the day 

of  ).     2   Abb.   Forms   184. 

C.  Proof   of    Service    of   Alternative 

Order  and  Default. 
M.   N.,  being   duly   sworn,   says  that 
he   is   managing   clerk   in   the   office   of 
the    defendant's   attorney   herein;    that 

on    the   day   of ,    at 

,  he  served  a  copy  of  the  an- 
nexed aflidavit  and  alternative  order 
for  a  bill  of  particulars  upon  the  plain- 
tiff's attorney  herein,  by  delivering 
the  same  personally  to  him  (or  other 
mode);  and  that  no  bill  of  particulars 
in  this  action  has  been  served  on  the 
defendant's  attorney  herein,  2  Abb. 
Forms   185. 

D.  Peremptory   Order    That    Plaintiff 

Serve  Bill  of  Particulars. 
On    the    foregoing    order    to    furnish 
a  bill  of  particulars,  or  to  show  cause, 


and  on  proof  of  service  thereof  (and 
default  therein),  and  on  motion  of  Q. 
K.,  counsel  for  Y.  Z.,  and  iiearing  S.  T. 
for  A.  B.  (or  and  no  one  appearing) 
in  opposition   thereto: 

Ordered,  *  that  the  plaintiff's  attor- 
ney deliver  to  the  defendant's  attor- 
ney an  account  in  writing  of  the  par- 
ticulars of  the  plaintiff's  demand  for 
which  this  action  is  brought  (or  of  the 
breaches  of  thei  bond  on  which  this 
action  is  brought,  or  of  the  property  to 
recover  which  this  action  is  brought), 
within  — • days;  and  in  the  mean- 
time let  all  further  proceedings  in  this 
action  on  the  part  of  the  plaintiff  be 
•stayed.      (And    it    is    further    ordered, 

that  the  defendant  have  days 

further  time  from  that  date,  or  from 
the  service  of  such  bill,  if  sooner 
served,  within  which  to  answer  the 
complaint).     2  Abb.  Forms  186. 

II.    Bill  of  Particulars  Furnished  by  fi 
Plaintiff. 
To  Q.  R.,  defendant's  attorney. 
This    action    is    brought    to    recover 
dollars,    being    (the    balance) 


due  to  the  plaintiff  for  work  and  ma- 
terials   at ,    as    follows    (here 

set  out  the  items  with  certainty  and 
precision). 

(Or,  that  this  action  is  brought  upon 
a  bond  given  by  the  defendant  for  the 
faithful  performance  of  duty  by  M.  N. 
as  a  clerk  of  the  plaintiff,  and  his  ac- 
counting for  moneys  intrusted  to  him, 
and  that  the  particulars  of  the  breaches 
of  said  obligation  are  as  follows,  etc.). 

Above  are  the  particulars  of  the 
plaintiff's  demand  in  this  action,  2 
Abb.  Forms  186. 

III.  Proceedings  for  Further  Particu- 
lars. 

A.  Affidavit  To  Obtain  Further  Bill 
of  Particulars. 

Y.  Z.,  the  defendant  herein,  being 
duly  sworn,  says  that  the  plaintiff  here- 
in, in  pursuance  of  an  order  requiring 
him  so  to  do  (or  voluntarily,  or  on  re- 
quest of  the  defendant's  attorney), 
served  upon  the  defendant's  attorney 
a  bill  of  particulars,  of  which  the  an- 
nexed is  a  copy;  and  that  said  bill  is 
defective,  and  insuflicient  to  enable  the 
defendant  to  answer  (or  to  proceed  to 
trial),  in  that  it  does  not  state  the 
dates  of  the  several  items  (or  other- 
wise specifying  the  defect);  and  that 
a  further  and  better  bill  of  particulars 
in  this  respect  is  essential  and  material 
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to  the  defense  of  the  defendant  in  this 
action.     2  Abb.  Forms  1S7. 

B.  Order  for  Further  Bill  of  Par- 
ticulars. 

On  the  annexed  affidavit,  let  the 
plaintiff's  attorney  deliver  to  the  de- 
fendant's attorney  a  further  account 
in  writing  of  the  particulars  of  the 
plaintiff's  demand  for  which  this  ac- 
tion is  brought,  within  days, 

specifying  the  dates  of  the  said  sev- 
eral items  (or  otherwise  pointing  out 
the  defect  to  be  supplied) ;  and  in  the 
meantime  let  all  further  proceedings  in 
this  action  on  the  part  of  the  plaintiff 
be  stayed.      (And  it  is  further  ordered 

that  the  defendant  have days 

further  time  from  that  date,  or  from 
the  service  of  such  bill,  if  sooner 
served,  within  which  to  answer  the 
complaint).     2  Abb.  Forms  188. 

IV.    Proceedings  on  Failure  to  Furnish 
Particulars. 
A.     Notice    of    Motion     to     Preclude 
Evidence  by  Reason  of  Defect- 
ive Bill. 
Please  take   notice   that   on   the  fur- 
ther account   heretofore  served  by  the 
plaintiff  upon   the   attorney   of  the   de- 
fendant, and  upon  the  affidavit  with  a 
copy  of  which  you  are  herewith  served, 
the  court,  at  a  special  term  to  be  held 

at   ,    on    the day    of 

,  18 — ,  at  o'clock  in 

the 


-noon,  or  as  soon  thereafter 
as  counsel  can  be  heard,  will  be  moved 
for  an  order  that  the  plaintiff  be  pre- 
cluded from  giving  evidence,  on  the 
trial  of  this  action,  of  the  following 
items  contained  in  the  further  account 
served  by  said  plaintiff  upon  the  at- 
torney of  the  defendant,  to-wit  (here 
specify  particularly  the  items  which 
are  defectively  stated  in  the  account); 
and  for  such  other  or  further  relief  as 
may  be  just  (and  for  the  costs  of  this 
motion).     2  Abb.  Forms  188. 

B.  Order  Trrrlnding  Evidence  by 
Etfison  of  Defective  Bill. 

At   a    s[)ccial    term    of    the   — 


court,   held   at   the  court   house   in  the 

city  of  ,  on  the  day 

of ,  18—.   Present,  Hon.  M.  N., 

Justice. 

On  reading  and  filing  the  annexed 
notice  of  iriotion  and  aHidavit  (;ui(l  o" 
proof  of  diip  service  thereof),  and  on 
motion  of  Q.  R.  for  the  defendant,  and 
after  hearing  S.  T.  for  the  [jlainfiff 
(or  no  one  appearing)  in  opjiosition 
thereto: 


Ordered,  that  the  plaintiff  be  pre- 
cluded from  giving  any  evidence,  on 
the  trial  of  this  action,  in  support  of 
said  account  (or  in  support  of  the  de- 
mand for ,  mentioned  in  said 

account).     2  Abb.  Forms  189. 

C.     Notice   of   Motion   for  Judgment 
of  Dismissal  for  Not  Furnish- 
ing Bill  of  Particulars. 
Upon    the    foregoing   peremptory   or- 
der for  a   bill   of   particulars,   and  the 
annexed  proof  that  none  has  been  fur- 
nished,  take   notice   that   I   shall    move 

the    court,    on    the    day     of 

— ,  at  a  special  term  to  be  held 
at    ■    o'clock    in 


at 

the  forenoon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order 
that  the  defendant  have  judgment  in 
this  action  dismissing  the  complaint 
(or  judgment  in  this  action  on  the 
first  cause  of  action  mentioned  in  the 
complaint);  and  for  such  other  relief 
as  may  be  just,  with  costs  of  this 
motion.     2  Abb.  Forms  189, 

D.     Order  to  Serve  Bill  of  Particulars 
or    TJiat    Defendant    May   Dis- 
miss Complaint. 
(As   in   Form   I,   D,   to  the    *),   that 
plaintiff's  attorney,  within   (ten)    days 
after   service   of  this   order,  deliver   to 
defendant's    attorney     an     account    in 
writing  of  the  particulars  of  said  plain- 
tiff's demand  (or  a  further  account  of, 
etc.,     as     in     III,     B;     and     that     in 
default    thereof    the     defendant     have 
leave  to  enter  judgment  dismissing  the 
plaintiff's    complaint,    with    costs    and 
disbursements    to   be   taxed    (and    with 

dollars  costs  of  this  motion). 

2  Abb.  Forms  190. 

V.    Proceedings  to  Obtain  by  Plaintiff. 

A.  Affidavit  on  the  Part  of  the  Plain- 
tiff to  Obtain  Particulars  of 
Defendant's  Counterclaim  or 
Set-Off. 

A.  B.,  plaintiff  in  this  action,  being 
duly   sworn,   says: 

I.  That  the  defendant  herein  has 
served  his  answer,  setting  up  a  counter- 
claim (or  a  set-off  against  the  plain- 
tiff's claim)  arising  upon  (here  state 
the  nature  of  tlie  cause  of  action  or 
set-off),  which  is  alleged  generally  in 
his  answer,  without  stating  the  par- 
ticulars   tliereof. 

II.  Doi)onent  further  says,  that  he 
intends  in  good  faith  to  resist  said 
counterclaim  or  set-off,  but  that  he  is 
ignorant  of  the  particulars  of  the  same, 
and    that    he    is    advised    and    believes 
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that  it  is  necessary  nnd  material  to  his 
resisting  tlie  same  (or  to  enable  him 
to  reply  thereto),  that  he  should  have 
reiuiiMod  to  him  a  bill  of  particulars 
thereof. 

III.  Deponent  further  says,  that  he 
has  not  replied  in  this  action  (or  that 
be  has  heretofore  replied  in  this  ac- 
tion), but  the  reason  that  this  applica- 
tion is  not  sooner  made  is  (here  state 
excuse;  and  also,  if  extension  of  time 
to  plead  is  desired,  oath  to  merits,  etc., 
as  in  I,  A).     2  Abb.  Forms  191. 

B.  Alternative  Order  far  Defendant 
To  Furnish  Bill  of  Particulars. 

On  the  pleadings  in  this  action  and 
the  annexed  allidavit,  let  the  defend- 
ant's attorney  deliver  to  the  plaintiff's 
attorney  an  account  in  writing  of  the 
particulars  of  the  defendant's  demand, 
which  he  has  pleaded  as  a  counterclaim 

(or  as  a  set-oif),  by  the day  of 

,  at 0  'clock,  or  show  cause 

at  that  time  before  me  (or,  before  one 
of    the     justices     of     this    court),     at 

,    why    he    should    not    deliver 

such  account;  or  in  default  of  doing 
so,  why  he  should  not  be  precluded 
from  giving  evidence  at  the  trial  in 
support  of  said  counterclaim  or  set-off; 
and  that  in  the  meantime  all  further 
prcrceedings  in  this  cause  be  stayed 
(and    let    the    plaintiff    have 


days  further  time  to  reply,  after  com- 
pliance with  this  order).  2  Abb.  Forms 
191. 

C.     Peremptory    Order    That    Defend- 
ant   Serve   Bill   of   Parliculars. 
(As   in   I,   D,   to   the   *,   continuing): 
Ordered,  that   the   defendant's  attor- 
ney deliver  to  the  plaintiff's  attorney 
an    account    in    writing    of    the    partic- 
ulars of  the  defendant's  demand  which 
he   has   pleaded   as   a   counterclaim    (or 

as    a    set-off),    within    days; 

or  in  default  thereof,  that  the  defend- 
ant be  precluded  from  giving  evidence 
at  the  trial  in  support  of  said  counter- 
claim or  set-off.     2  Abb.  Forms  192. 

VI.     Proceedings   To    Obtain    Copy   of 
Account. 
A.     Demand  of  Copy. 
(Address  to  plaintiff's  attorney.) 

1  hereby  demand  that  you  deliver  to 
me  a  (verified)  copy  of  the  account 
referred  to  in  the  complaint  (or  the 
answer)    in   this   action. 

(Signature  and  address  of  the  attor- 
ney.) 

2  Abb.  Forms  192. 


B.  Affidavit   To  Oh  tain   Stay  of  Pro- 

ceedinffn  aiid  Extension  of  Time 
on    Demanding    Copy     of     Ac- 
eoun  t. 
Y.  Z.,  defendant  above  named,  being 
duly   sworn,   says  that   this   action   was 
commenced    by    the    service    of    a   sum- 
mons and  complaint  on  this  defendant, 

on  the day  of ;   that 

the    action    is   brought    to    recover    the 

sum  of  — '■ dollars  on  an   alleged 

account  (here  state  cause  of  action, 
e.  g.,  thus),  for  goods  alleged  to  have 
been  sold  and  delivered  l)y  the  [dain- 
tiff  to  this  defendant;  that  the  par 
tieulars  respecting  such  sale  and  de- 
livery do  not  appear  in  the  plaintiff's 
complaint,  and  that  this  defendant  has 
demanded  a  copy  of  said  account,  of 
which  demand  a  copy  is  annexed;  and 
that  this  defendant  is  advised  by  his 
counsel,  Q.  E.,  who  resides  at,  etc.,  and 
verily  believes  that  he  will  not  be  able 
to  answer  the  same  properly  without  a 
copy  of  said  account  (continue  as  in 
I,  A,  from  the  *).     2  Abb.  Forms  193. 

C.  Copy  of  Account. 

(Here  set  forth  the  account  referred 
to  in  the  pleading.) 

(Address  to  the  attorney.) 

Please  take  notice,  that  the  above 
is  a  copy  of  the  account  demanded  by 
you  (or  referred  to  in  the  complaint,  or 
answer)  in  this  action.  2  Abb.  Forms 
193. 

D.  Verification. 

A.  B.,  the  said  plaintiff,  being  duly 
sworn,  says  that  the  above  account  is 
a  true  copy  of  the  account  referred  to 
in  the  complaint  (or  answer)  in  this 
action.  2  Abb.  Forms  194. 
BILLS    OF   QUIA    TIMET.— See    Quia 

Timet. 


BILLS  OF  REVIEW. 

I.  Bills  of  Review,  225 

A.  On    Error   Apparent   in    Bill,    225 

B.  On  Discovery  of  New  Matter,  225 

II.  Bills  in  Nature  of  Bill  of  Review, 

22  G 
For    other    forms,    see     4     Standard 
Proc.  448,  449,  465. 

CROSS-REFERENCES: 
Demurrer: 

Demurrer  to  Bill  of  Review  and  Sup- 
plemental Bill. 
Equity    .Turisdictiom    and    Procedure: 
Petition    for    Leave    To    File    a    Bill 
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of  Review  on  Ground  of  Discovery 
of  Xew  Matter; 
Affidavit   of  Xew  Matter  Discovered 
for  Bill  of  Review. 

I.    Bills  of  Review. 

A.     Bill   of   Beiiew,  Error  Apparent. 

Humbly  complaining,  showeth  unto 
your  honors  your  orator  A.  B.,  of,  etc., 

that  on  the  day  of , 

W.  S.,  of,  etc.,  the  defendant,  herein- 
after named,  exhibited  his  bill  of  com- 
plaint in  this  honorable  court  against 
your  orator,  and  thereby  set  forth  that, 
etc.  (here  insert  the  original  bill).  And 
your  orator  being  served  with  the 
proper  process  for  that  purpose,  ap- 
peared and  put  in  his  answer  to  the 
said  bill,  to  the  effect  following  (here 
recite  the  substance  of  answer).  And 
the  said  "W.  S.  replied  to  the  said 
answer,  and  issue  having  been  joined, 
and  witnesses  examined,  and  the  proofs 
closed  (or  the  said  W.  S.  joined  issue 
on  the  answer  and),  the  said  cause 
was  set  down  to  be  heard,  and  was 
heard,    before     your     honors,     on     the 

day  of ,  when  a  de- 
cree was  pronounced,  which  was  after- 
wards passed  and  entered,  in  which  it 
was  set  forth  and  recited  that  it  was 
at  the  hearing  on  your  orator's  behalf, 
insisted  that  your  orator  had.  by  his 
answer,  set  forth  that,  etc.  (here  insert 
the  recital  and  decree).  And  the  said 
decree  has  since,  and  on  or  about  the 

day    of ,    been    duly 

signed  and  enrolled,  which  said  decree 
your  orator  insists  is  erroneous,  and 
ought  to  be  reviewed,  reversed,  and  set 
aside  for  many  apparent  errors  and 
imperfections,  inasmuch  as  it  appears 
by  your  orator's  answer,  set  forth  in 
the  body  of  said  decree  (here  insert 
the  apparent  errors).  And  no  proof 
being  made  thereof,  no  decree  ought 
to  have  been  made  or  grounded  there- 
on, but  the  said  bill  ought  to  have 
been  dismissed  for  the  reasons  afore- 
said. In  consideration  whereof,  and  in- 
asmuch as  such  errors  and  imperfec- 
tions appear  in  the  body  of  the  said 
decree,  and  there  is  no  proof  on  which 
to  ground  any  decree  to  set  aside  the 
said  rent-charge,  your  orator  hopes  that 
the  said  decree  will  be  reversed  and 
set  aside,  and  no  further  proceedings 
had  thereon.  To  the  end,  therefore, 
that  the  said  W.  8.,  etc.;  and  that 
for  the  reasons  and  under  the  circum- 
stances aforesaid,  the  said  decree  may 
be    reviewed,   reversed,   set    aside,   and 


no  further  proceedings  taken  thereon, 
and  your  orator  permitted  to  remain  in 
the  undisturbed  possession  and  enjoy- 
ment of  the  said  rent-charge. 

May  it  please,  etc.  (Prayer  for  sub- 
poena, in  usual  form.)  3  Dan.  Ch.  PL 
(Perkin's   ed.)    2095. 

B.  Bill  of  Bevieiv  on  Discovery  o/ 
Neiv  Matter. 

Humbly  complaining,  showeth  unto 
your    honors    your    orator,    A.    B.,    of, 

etc.,  that  on  or  about  ,  C.  D., 

of,  etc.,  the  defendant  hereinafter 
named,  exhibited  his  bill  of  complaint 
iru  this  honorable  court  against  your 
orator,  and  thereby  set  forth  that,  etc. 
(Here  insert  the  original  bill.)  And 
your  orator  being  duly  served  with 
process  for  that  purpose,  appeared  and 
put  in  his  answer  to  the  said  bill,  to 
the  effect  following:  (Here  state  the 
substance  of  the  answer.)  And  the  said 
C.  D.  replied  to  the  said  answer,  and 
issue  having  been  joined  and  witnesses 
examined,  and  the  proofs  closed  (or, 
the  said  C.  D.  joined  issue  on  the  an- 
swer, and)  the  said  cause  was  set  down 
to    be    heard,    and    was    heard    before 

your  honors,  on  the  day  ot 

,  when  a  decree  was  pro- 
nounced, whereby  your  honors  decreed 
that  your  orator's  title  to  the  premises 
was  valid  and  effectual,  after  which 
the  said  C.  D.  petitioned  your  honors 
for  a  rehearing,  and  the  said  cause  was 
accordingly  reheard,  and  a  decree  of 
reversal  made  by  your  honors  on  the 
ground  of  the  said  C.  D.  being  the 
heir-at-law  of  the  said  E.  F.,  deceased, 
and  which  said  decree  of  reversal  was 
afterwards  duly  signed  and  enrolled, 
as  by  the  said  decree  and  other  proceed- 
ings now  refliaining  filed  as  of  record 
in  this  honorable  court,  reference  be- 
ing thereto  had,  will  appear.  And  your 
orator  showeth  unto  your  honors,  by 
leave  of  this  honorable  court  first  had 
and  obtained  for  that  purpose,  by  way 
of  supplement,  that  since  the  signing  of 
the  said  decree  of  reversal,  your  orator 
has  discovered,  as  the  fact  is,  that  the 
said  E.  F.  was,  in  his  lifetime,  seized 
in  his  demesne  as  of  fee,  of  and  in 
the  hereditaments  and  premises  in 
question  in  the  said  cause,  and  that  the 
said  E.  F.,  while  so  seized,  and  when 
of  sound  mind,  duly  made  and  pub- 
lished   his    last    will    and    testament    in 

writing,   bearing   date   on   the   • 

day   of  ,    which    was   executed 

by  him,  and  attested  according  to  law, 

Vol.  IX 


226 


BiLL^  OF  h'i:vii:\v 


niul  thoroby  gave  ami  dovisod  unto  tbo 
said  J.  W.',  his  hoirs  and  assigns  far- 
over,  to  and  lor  his  and  thoir  own  ab- 
solute uso  and  biMiolit,  the  said  hereilita- 
nionts  and  jnoinisos  in  quostiou  iu  tlie 
said  cause  (to  which  your  orator  claims 
to  be  entitled  as  purchaser  thereof 
from  the  said  J.  W.)  And  your  orator 
further  showetb  unto  your  honors,  that 
siuce  the  said  decree  of  reversal  was 
so  made,  signed,  and  enrolled,  as  afore- 
said, and  on  or  about ,  the  said 

C.  D.  departed  this  life,  intestate,  leav- 
ing G.  11.,  of,  etc.  (the  defendant  here- 
inafter named)  his  heir-at-law,  who,  as 
such,  claims  to  be  entitled  to  the  said 
hereditaments  and  premises,  in  exclu- 
sion of  your  orator.  And  your  orator 
is  advised  and  insists  that,  under  the 
aforesaid  circumstances,  the  said  last- 
mentioned  decree,  in  consequence  of 
the  discovery  of  such  new  matter  as 
aforesaid,  ought  to  be  reviewed  and 
reversed;  and  that  the  first  decree,  de- 
claring your  orator  entitled  to  the  said 
hereditaments  and  premises,  should 
stand,  and  be  established  and  con- 
firmed; and  for  effectuating  the  same, 
the  said  several  proceedings,  which  be- 
came abated  by  the  death  of  the  said 
C.  D.,  should  stand  and  be  revived 
against  the  said  G.  H.,  as  his  heir-at- 
law. 

To  the  end,  therefore,  etc.  And  that 
the  said  suit  may  be  revived  against 
the  said  G.  H.,  or  that  he  may  show 
good  cause  to  the  contrary,  and  that 
the  said  last  decree,  and  all  proceed- 
ings thereon,  may  be  reviewed  and  re- 
versed, and  that  the  said  first-mentioned 
decree  may  stand  and  be  established 
and  confirmed,  and  be  added  to,  by  the 
said  will  being  declared  a  good  and 
effectual  devise  of  such  hereditaments 
and  premises,  as  aforesaid;  and  that 
the  said  G.  H.  may  be  decreed  to  put 
your  orator  into  possession  of  the  said 
hereditaments  and  premises,  and  in  the 
same  situation,  in  every  respect,  as  far 
as  circumstances  will  now  permit,  as 
your  orator  would  have  been  in  case 
such  last  decree  had  never  been  pro- 
nounced and  executed;  and  that  your 
orator  may  have  such  other,  etc.  May 
it  please,  etc.  (Pray  subpoena  to  re- 
vive and  answer  against  the  said 
G.  H.)  3  Dan.  Ch.  PI.  &  Pr.  (Perkin's 
ed.)   2096. 

II.     Supplemental   Bill  in   Nature    of 
Bill  of  Review. 

(Commence  as  in  last  form.)  Where- 
by your  honors  decreed  that,  etc.  (state 


the  effect  of  the  decree),  as  by  the  said 
proceedings  and  decree  now  remaining 
as  of  record,  in  this  honorable  court, 
reference  being  thereunto  had,  will  ap- 
pear. And  your  orator  further  show- 
eth  unto  your  honors  (state  the  sup- 
plemental matter,  by  leave  of  the  court, 
etc.),  that  the  said  decree  has  never 
hitherto  be'en  signed  and  enrolled,  and 
iu  consequence  of  the  discovery  of  such 
new  matter  as  aforesaid,  your  orator 
is  entitled,  as  he  is  advised,  to  have 
the  said  cause  heard  thereon  by  your 
honors,  when  reheard  on  the  said  orig- 
inal bills  (a  petition  for  that  purpose 
having  been  presented  by  your  orator, 
and  acceded  to  by  your  lordships)  in 
the  same  manner  as  if  such  new  matter 
had  been  put  in  issue  in  the  said  orig- 
inal suit.  To  the  end,  therefore,  etc. 
(Interrogate  as  to  supplemental  mat- 
ters.) 

And  that  the  said  will  may  be  es- 
tablished, and  declared  a  valid  and 
effectual  devise  of  the  said  heredita- 
ments and  premises,  and  that  the  said 
cause  may  be  heard  on  such  new  and 
supplemental  matter  as  aforesaid,  at  the 
same  time  that  it  is  reheard  on  the 
said  original  bill;  and  that  your  orator 
may  have  such  further  and  other  relief 
as,  under  the  circumstances  hereinbe- 
fore particularly  mentioned  to  your 
honors,  shall  seem  meet,  and  the  nature 
of  this  case,  as  it  hereby  appears,  may 
require.  May  it  please,  etc.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkin's  ed.)    2097. 

Note. — In   nature   of   bill     of    review- 
where  decree  is  not  signed  and  enrolled. 
2  Dan.  Ch.  PI.  &  Pr.  1627. 
BILLS  OF  KEVIVOE.— See  Kevivor. 


BILLS  TO  ENTORCE  DECREES. 

Plea  to  Bill  To  Carry  Decree  Into  Execu- 
tion. 
This  defendant  by  protestation  not 
confessing  or  acknowledging  all,  or  any, 
of  the  matters  and  things  in  the  said 
complainant's  bill  of  complaint  men- 
tioned and  contained  to  be  trVie,  in 
such  sort,  manner  and  form  as  the 
same  are  therein  set  forth  and  alleged 
for  plea  to  the  whole  of  the  said  bill 
says  that  he  is  advised  that  the  com- 
plainant by  his  bill,  claims  to  be  en- 
titled to  divers  land  in  his  said  bill 
mentioned,  for  the  term  of  his  life,  by 
virtue  of  the  last  will  and  testament 
of   A.    B.,   in    the    said    bill   mentioned, 

to    bear     date     the     aay     of 

,  and  prays  that  he  may  have 
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the  benefit  of  a  certain  decree  of  this 
honorable  court,  made  in  a  cause  where- 
in the  said  A.  B.  was  complainant,  and 
this  defendant  was  defendant,  and  that 
such  decree  may  be  carried  into  execu- 
tion; to  which  bill  this  defendant  doth 
plead,  and  for  plea  says,  that  the  will 
of  the  said  A.  B.,  in  the  complainant's 
bill  mentioned,  was  not  duly  executed 
and  attested,  so  as  to  pass  real  es- 
tates, and  therefore  the  lands  therein, 
and  in  the  said  complainant's  said  bill 
mentioned,  descended  to  E.  D.,  of,  etc., 
as  the  heir  at  law  of  the  said  A.  B.; 
wherefore  this  defendant  is  advised 
that  the  complainant  is  not  entitled  to 
have  the  benefit  of  the  decree,  or  to 
have  the  same  carried  into  execution; 
and.  this  defendant  demands  the  judg- 
ment of  this  honorabde  court,  whether 
he  shall  be  compelled  to  make  any  fur- 
ther or  other  answer  to  the  said  bill, 
or  any  of  the  matters  and  things  there- 
in contained,  and  prays  to  be  hence 
dismissed,  with  his  reasonable  costs  in 
this  behalf  sustained.  2  Barb.  Ch.  Pr, 
558. 

Note. — For  bill  see  4  Standard  Proc. 
465. 


BILLS    TO    IMPEACH    JUDGMENTS 
AND   DECREES. 

For    other    forms,    see     4     SStaxdard 
Pkoc.   480. 
Bills    To   Set   Aside   Decree   for   Fraud. 

Humbly  complaining,  slioweth  unto 
your  honors  your  orator  A.  B.,  of,  etc., 
that  T.  B.,  of,  etc.,  deceased,  your 
orator's  late  father,  during  his  life, 
and   on   or   about   the  day   of 


,    was    seized    in    his    demesne, 

as  of  fee,  of  and  in  the  real  estate 
hereinafter  particularly  described;  and 
by  indenture  of  that  date,  made  between 
the  said  T.  B.,  of  the  one  part,  and 
C.  D.,  of,  etc.,  the  defendant  herein- 
after named,  of  the  other  part,  the  said 

T.    B.,   in    consideration     of    $ , 

bargained,  sold  and  conveyed  unto  the 
said  T.  B.,  his  heirs  and  assigns,  all, 
etc.  (describe  the  mortgaged  premises), 
subject  to  redemption  on  payment  of 
the  said  principal  money  and  lawful 
interest  at  the  time  therein  mentioned, 
and  long  since  past;  as  by  the  said  in- 
denture, reference  being  thereto  liad, 
will  more  fully  appear.  And  your 
orator  further  slioweth  that  the  said 
T.    B.    departed    this    life    on    or    aliout 

,    leaving   your   orator    his    heir 

at  law,  and  only  child,  then  an  infant 


under  twent}'-one  years  of  age,  that  is 
to  say,  of  the  age  of  seven  years,  or 
thereabouts,  him  surviving.  And  your 
orator  further  showeth,  that  during 
your  orator's  minority,  on  or  about 
,   the   said   C.   D.   filed   his   bill 


of  complaint  in  this  honorable  court, 
against  your  orator,  for  a  foreclosure 
of  your  orator's  right  and  equity  of 
redemption  in  the  said  mortgaged  prem- 
ises; but  your  orator  was  not  repre- 
sented in  such  bill  to  be  then  an  in- 
fant; and  the  said  C.  D.  caused  and 
procured  one  L.  M.,  since  deceased,  who 
acted  in  the  management  of  the  affairs 
of  your  orator's  said  father,  to  put  in 
an  answer  in  the  name  of  your  orator, 
and  without  ever  acquainting  your 
orator,  or  any  of  his  friends  or  rela- 
tions, therewith;  in  which  said  answer 
a  much  greater  sum  was  stated  to  be 
due  from  your  orator,  on  the  said  mort- 
gage security,  to  the  said  C.  D.,  than 
in  fact  was  really  owing  to  him,  and 
for  which  it  was  untruly  stated  that 
the  said  mortgaged  premises  were  an 
insufficient  security;  and  in  conse- 
quence of  such  answer  being  put  in, 
the  said  C.  D.  afterwards,  in  conjunc- 
tion with  the  said  L.  M.,  on  or  about 
,    obtained   an    absolute    decree 


of  foreclosure  against  your  orator, 
which  your  orator  has  only  lately  dis- 
covered, and  of  which  your  orator  had 
no  notice,  and  in  which  said  decree 
no  day  is  given  to  your  orator,  who 
was  an  infant  when  the  same  was  pro- 
nounced, to  show  cause  against  it  when 
he  came  of  age;  as  by  the  said  pro- 
ceedings now  remaining  as  of  record 
in  this  honorable  court,  reference  there- 
to being  had,  will  more  fully  appear. 
And    your    orator    further    show^    that 

your    orator,    on    the   day    of 

last,    attained     the     age     of 


twenty-one  years,  and  shortly  after- 
wards, having  discovered  that  such 
transactions  had  taken  jilace  during  his 
minority  as  aforesaid,  by  himself  and 
his  agents,  represented  the  same  to  the 
said  C.  D.,  and  requested  him  to  de 
liver  up  possession  of  the  said  mort- 
gaged premises  to  your  orator,  on  being 
paid  the  principal  money  and  interest, 
if  any,  actuallj*  and  fairly  due  there- 
on, which  your  orator  offered,  and  has 
at  all  times  been  ready  to  pay,  and 
which  would  have  been  paid  by  the 
jicrsonal  representatives  of  the  said  F. 
H.,  out  of  his  personal  assets,  during 
your  orator's  minority,  hail  any  applica- 
tion been  mado  for  that  purpose.     And 
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yolir  orator  hopes  tlmt  tlio  said  C.  D. 
would  not  have  insisted  on  tlie  said 
decree  of  foreolosure,  so  frauiluiontly 
olitained  as  aforesaid,  but  would  liave 
permitted  your  orator  to  redeem  the 
said  mortijajied  inemises.  as  he  ought 
to  have  done.  But  now  so  it  is,  etc., 
the  said  C.  D.,  etc.,  protends  tiiat 
tlie  said  decree  of  foreclosure  was  fair- 
ly and  properly  obtaineil,  and  that  a  day 
was  therein  given  to  your  orator,  wlien 
of  age,  to  show  cause  against  the  same, 
but  your  orator  has  neglected  to  do 
so,  and  that  your  orator  is  neither  en- 
titled to  redeem,  or  to  travel  into  the 
said  accounts;  whereas  your  orator 
charges  the  contrary  thereof  to  be  true, 
that  your  orator  only  attained  the  age 
of      twenty-one      years      on      the      said 

day  of  ,  and  that   he 

has  now  since  discovered  the  several 
matters  aforesaid  by  searching  in  the 
proper  offices  of  this  honorable  court; 
and  your  orator  expressly  charges  that, 
under  the  circumstances  aforesaid,  the 
said  decree,  so  fraudulently  obtained, 
as  hereinbefore  mentioned,  ought  to  be 
set  aside,  and  your  orator  ought  not 
to  be  precluded  thereby,  or  in  any  other 
manner,  from  redeeming  the  said 
mortgaged  premises,  of  which  the  said 
C.  D.  has  possessed  himself,  by  such 
means  as  aforesaid.  All  which  actings, 
etc.  In  consideration  whereof,  etc. 
To  the  end,  etc.;  and  that  the  said 
decree  of  foreclosure  may,  for  the  rea- 
sons and  under  the  circumstances  afore- 
said, be  set  aside  by  this  honorable 
court,  and  declared  to  be  fraudulent 
and  void;  and  that  an  account  may  be 
taken  of  what,  if  anything,  is  now 
due  to  the  said  C,  D.  for  principal  and 
interest  op  the  said  mortgage;  and  that 
an  account  may  also  be  taken  of  the 
rents  and  profits  of  the  said  mortgaged 
premises,  which  have,  or  without  his 
wilful  default,  might  have  been  re- 
ceived by  or  on  behalf  of  the  said 
C.  D.,  and  if  the  same  shall  apyiear  to 
have  been  more  than  the  principal  and 
interest  due  on  the  said  mortgage,  then 
that  the  residue  thereof  may  be  paid 
ever  to  your  orator,  and  that  your 
orator  may  be  at  liberty  to  redeem  the 
said  mortgaged  premises,  on  payment 
of  the  principal  and  interest,  if  any. 
remaining  due  on  the  said  security;  and 
that  the  said  C.  D.  may  be  decreed  on 
being  paid  such  principal  money  and 
interest,  to  deliver  up  jiossession  of  the 
said  mortgaged  premises  free  from  all 
incumbrances,   to  your  orator,  or  as   ho 


shall  appoint,  and  tQ  deliver  up  all  title 

deeds    and    writings     relating     tiiereto. 

((General    relief.)      May    it    please,    etc. 

(Praver    for    subpoena    against    C.    D., 

etc.)'    3   Dan.   Ch.   PI.   &  Pr.    (Perkins' 

ed.)   2099. 

BILLS  TO  PERPETUATK  TESTI- 
MONY.— See  Perpktu.\ti()n'  of  Testi- 
mony. 


BLASPHEMY. 


Indictment  at  Common  Law  for  Verhai 
Blaaphcmy. 
Middlesex.  The  jurors  for  our  lord 
the  king  ujion  their  oath  present,  that 
T.  D.,  late  of,  etc.,  not  having  the 
fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation 
of  the  devil,  and  contriving  and  in- 
tending to  scandalize  and  vilify  the 
true  and  Christian  religion,  as  received 
and  publicly  professed  within  this 
realm  of  England;  and  to  blaspheme 
God  and  our  Lord  Jesus  Christ  the 
Savior  of  the  world,  on,  etc.,  at,  etc., 
aforesaid,  having  and  holding  in  bis 
hand  a  certain  cup  of  wine,  unlaw- 
fully, wickedly,  and  blasphemously,  in 
the  presence  and  hearing  of  divers 
lioge  subjects  of  our  said  lord  the  king, 
spoke,  pronounced,  and  with  a  loud 
voice  published  these  profane  and  blas- 
phemous words  following,  that  is  to 
say,  "Here's  a  health  to  Father,  Son, 
and  Holy  Ghost"  (meaning  Almighty 
God,  Jesus  Christ  the  Savior  of  the 
world,  and  the  Holy  Spirit),  and  im- 
mediately thereupon,  then  and  there 
drank  the  wine  from  the  said  cup.  to 
the  great  dishonor  of  Almighty  God, 
in  contempt  and  disgrace  of  the  Holy 
Trinity,  to  the  great  scandal  of  the 
profession  of  the  Christian  religion,  to 
the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the 
peace  of  our  said  lord  the  king,  his 
crown  and  dignity.     2  Chit.  Cr.  L.  13. 
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B.  For  Money,  Pleading  Legal  Effect, 
232 

C.  By  Surviving  Obligee,  232 

D.  Pleading  Substance,  232 

E.  Other      Than      for     Payment      of 

Money,    232 

F.  For  Sent,   Against   Principal   and 

Sureti/,  232 

G.  For  Fidelity  of  Cleric,  233 

H.  For  Accounting  of  Subscription 
Agent,   233 

I.  For  Bcfuml  To  Comply  With 
Award,  234 

J.  For  Eevoking  Arbitrator's  Pow- 
ers, 234 

K.     For  Costs,  235 

L.  To  Discharge  Attachment  Against 
Vessel,  235 

M.     To   Stay  Proceedings,  236 

X.     Administration    Bond,    236 

III.  Plea  of  Non  Est  Factum,  237 

IV.  Answers,  237 

A.  Failure   of   Consideration,   237 

B.  Condition  Fulfilled,  237 

C.  Failure  of  Consideration,  238 

For    other    forms,    see     4     ■Standard 
Proc.  496,  497,  505. 

CEOSS-REFERENCES : 
Admiralty  : 

See  Stipulations  in  Admiralty. 
Arrest  ix  Civil  Cases: 

Bail  Bond. — See  Undertakings  in  Ar- 
rest in  Civil  Cases. 
Attachment: 

Bond  on  Attachment  (a,  b,  c) ; 
Claim   Bond  by  Third  Person   in   At- 
tachment; 
Bond    To    Discharge    Attachment. 
Bastardy  Proceedings: 

Bond     for     Compliance     With     Judg- 
ment  in   Bastardy;  | 
Bond     To    Indemnify    Town    in    Bas- 
tardy. 
Bills  and  Notes: 

Complaint   on    Negotiable   Bond   Pay- 
able to  Bearer. 
Declaration  and  Complaint: 

Complaint    on    Undertaking    To    Dis- 
charge   Attachment; 
Complaint   on    Undertaking   in    Claim 
and  Delivery  To  Secure  Return   of 
Property,  Etc. 
Default: 

Judgment    Record     on      Default     for 
Not   Pleading   in   Debt,  on   Writ  of 
Inquiry. 
Eminent  Domain: 

Bond  for  Payment  of  Assessed  Dam- 
ages in  Condemnation  Proceedings. 


Forthcoming  Bonds : 

Forthcoming  Bond,  Condition  of. 
Guardian  and  Ward: 

Bond    of   General   Guardian; 
Bond   of   Guardian   on   Sale   of   Land 
of   Minor. 
Habeas  Corpus: 

Bond  on  Habeas  Corpus  to  Sheritf  tor 
Transportation  of  Prisoner. 
Infants  : 

Bond  by  Prochein  Ami  to  Infant  for 
Moneys  Which  May  Be  Recovered. 
Inheritance: 

Declaration  Against  Heir  on  Bond  of 
His  Ancestor. 
Injunctions: 

Bond    on    Obtaining     Injunction     To 
Stay  Proceedings. 
Inquiry,  Writ  of: 

Writ  of  Inquiry  in  Debt  on  Bond. 
Judicial  Sales  : 

Bond    Required    as   Condition    of   Or- 
dering Resale. 
Xe  Exeat: 

Bond   on   Arrest. 
Officers: 

Complaint,  Assignment   of  Breach  in 
Sheriff '&    Bond     for      Neglect      To 
Levy; 
Complaint,  Assignment  of  Breach   in 

Sheriff's  Bond,   Neglect   To  Sell; 
Complaint,   Assignment   of  Breach   of 

Bond  of  County  Treasurer; 
Complaint.   Assignment   of   Breach   in 
Sheriff's  Bond,  Neglect  To  Return; 
Complaint,   Allegation     of    Judgment 
Against    Sheriff. 
Partition  : 

Bond   of   Guardian    in   Partition. 
Performance  : 

Plea    of    Performance     in     Debt     on 

Bond; 
Plea    in    Excuse    of    Performance    in 
Debt  on  Bond,  Non-performance  of 
Condition   Precedent. 
Receivers: 

Receiver's  Bond. 
Removal  of  Causes: 

Security    Offered     by     Petitioner     on 
Removal. 
Replevin: 

I'laintiff's   Bond   in   Replevin; 
Plaintiff's  Second  Bond  in  Replevin; 
Defendant's    Bond    in    Replevin; 
Exceptions    to    Sureties    in    Replevin 
Bond. 
Security  for  Co.sts: 

Bond   for   Defendant's  Costs; 
Bond   for  Costs   by   Foreign   Corpora- 
tion; 
Bond      for      Costs      on      Attachment 
Against    Foreign    Corporation. 
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Sheriffs  and  roNSTAm,F.s: 

Bond    of    Indomnify    f..    Sheriff,   Title 
of  Property  in   I^ispiitc. 
Trovk.r  ano  Convkrsion: 

Ooinplaiiit   for  Conversion   of   a   Boud 
by   Assignee  Aftor  Conversion. 
Writ  of  Krror: 
Bond  in   Error. 

I.    Declarations. 

A.  Declaration  on  Bond  (com- 
menced by  capia/i). 
A.  B.,  plaintiff  in"  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  "this  snit,  being  in  custody, 
etc..  of  a  plea,  that  he  render  to  the 
said  plaintiff  the  sum  of  (five  thousand) 
dollars  (the  penalty  of  the  bond),  ot 
lawful  money  of  the  United  States  of 
America,  wliich  he  owns  to,  and  un- 
justly detains  from  him: 

For  that  whereas  the  said  defendant 
heretofore,  to-wit,  on  the  (first)  day  of 
(January),  in  the  year  one  thousand 
eight  hundred  and  (forty-five),  date  of 
the  bond),  to-wit,  at  (the  city  and 
county  of  New  York),  aforesaid,  by  his 
certain  writing  obligatory,  sealed  with 
his  seal,  and  io  the  court  here  now 
shown,  the  date  whereof  is  the  same 
day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound 
unto  said  plaintiff,  in  the  sum  of  (five 
thousand)  dollars  above  demanded,  to 
be  paid  to  tne  said  plaintiff.*  Yet  the 
said  defendant  (although  often  re- 
quested so  to  do),  hath  not  as.  yet 
paid  the  said  sum  of  (five  thousand) 
dollars  above  demanded,  or  any  part 
thereof,  to  the  said  plaintiff,  but  hath 
hitherto  w^holly  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do. 
To  the  damage  of  the  said  plaintiff,  of 
(one  thousand)  dollars  (a  nominal 
sum),  and  therefore  he  brings  his  suit, 
etc.     Burr.   App.    270,    §539. 

B.  Declaration  on  Several  Bonds. 
(First  count  on  first  bond,  as  in  last 
form  to  the  *.  the  sum  named  in  the 
commencement  being  the  amount  of  the 
penalties  of  both  bonds;  second  count 
as  follows) :  And  whereas  also,  the  said 
defendant,  heretofore,  to-wit,  on,  etc. 
(date  of  the  other  bond)  at,  etc.,  by 
his  certain  other  writing  obligatory, 
sealed,  etc.  (as  in  the  first  count  (stat- 
ing the  penalty  of  the  second  bond),  to 
the  *.  and  then  as  follows):  which  said 
several  sums  of  money,  in  the  said  first 
and    second    counts   mentioned,    amount 

together   to    the   said    sum    of 

dollars,   above    demanded    (the   amount 


named  in  the  coninioncomont  of  the 
declaration).  Yet  the  said  defendant, 
etc.  (proceed  with  flic  brcacli  as  in  last 
form  to  the  end).  Burr.  App.  1271,  gniO; 
2  Chit.  ri.  439. 

C.     Declaration  on  Bond  With  Condi- 
tion, Assigning  Breaches. 

A.  B..  plaintiff  in  this  suit,  by  E.  F., 
his    attornev,    complains    of   C.    D.,    de- 
fendant  in  "this   suit,  being  in   custody, 
etc.,    of   a    plea    that   he   render   to    the 
said  plaintiff  the  sum  of  (one  thousand) 
dollars  (the  penalty  of  the  bond),  which 
he  owes  to,  and  unjustly  detains  from 
him:    For    that    whereas    the     said     de- 
fendant, heretofore,  to-wit,  on  the  (first 
day    of   January),   in    the    year   of   our 
Lord   one   thousand   eight   hundred   and 
(forty-five),    (the    date    of    the    l)oiMn, 
at   (Kingston  in  the  county),  aforesaid 
(the    venue),    by    his     certain     writing 
obligatory,  sealed  with  his  seal,  and  to 
the    court    here    now    shown,    the    date 
whereof  is  the  same  day  and  year  afore- 
said,  acknowledged   himself  to  be   held 
and  firmly  bound  unto  the  said  plaintiff, 
in   the   sum   of    (one   thousand)    dollars, 
above  demanded,  to  be  paid  to  the  said 
plaintiff.      And    the    said    plaintiff,    ac- 
cording to  the  form   of  the   statute   in 
such  case  made  and  provided,  says  that 
the  said  writing  obligatory  was  and  is 
subject    to    a    certain    condition    there- 
under   written,    whereby    (if    there    be 
any   recital   in   the  bond,   add:    "after 
reciting  to  the  effect  following,  to-wi_t, 
that,"   etc.,    stating   the   recital),   it   i3 
provided  that,  etc.   (here  state  the  con- 
dition of  the  bond),  then  the  said  obli- 
gation to  be  void,  otherwise  to  remain 
in  full  force  and  virtue.     And  the  said 
plaintiff,  for  assigning  a  breach  of  the 
condition    of    the    said    writing    obliga- 
tory, according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  in 
fact  says,  that  after  the  making  of  the 
said  writing  obligatory,  to-wit,  on,  etc., 
at.    etc.     (the    venue),    aforesaid,    the 
said    defendant,    etc.     (here    state    the 
breach,  and,  if  more  than  one,  proceed 
as  follows):  And  the  said  plaintiff,  for 
assigning  a  further  breach  of  the  con- 
dition   of   the    said    writing   obligatory, 
according  to  the  form  of  the  statute  m 
such    case   made   and   provided,   further 
says  that,  etc.    (here  state   the   further 
breach).     By  means  of  which  said  sev- 
eral  premises,   the   said   writing   obliga- 
tory   became    forfeited,    and     the     said 
pla"intiff   hath    sustained    damages   to   a 
large    amount,   to-wit,   to    the     amount 
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(five  hundred)  dollars,  and  thereby  an 
action  hath  accrued  to  the  said  plaintiff 
to  demand  and  have,  of  and  from  the 
said  defendant,  the  said  sum  of  (one 
thousand)  dollars  (the  penalty),  above 
demanded.  Yet  the  said  defendant  (al- 
though often  requested,  so  to  do),  hath 
not  as  yet  paid  the  said  sum  of  (one 
thousand)  dollars,  above  demanded,  or 
any  part  thereof,  to  the  said  plaintiff, 
but  hath  hitherto  wholly  neglected  and 
refused  and  still  neglects  and  refuses 
so  to  do.  To  the  damage  of  the  said 
plaintiff"  of  (one  hundred)  dollars,  and 
therefore  he  brings  his  suit,  etc.  Burr. 
App.  271,  §541;  Till.  Forms  385;  2 
Chit.  PI.  444;  Yeates'  Forms  459,  471. 
D.  Declaration  on  Bond  To  Perform 
Covenants  of  Another  Instru- 
ment. 
(As  in  I,  A,  to.  the  *,  and  then  as 
follows):  And  the  said  plaintiff',  accord- 
ing to  the  from  of  the  statute  in  that 
case  made  and  provided,  says,  that  the 
said  writing  obligatory  was  made  with 
a  condition  thereunder  written,  that  if 
(here  set  out  the  condition  verbatim, 
as  thus):  the  above  bounden  C.  D.,  did 
well  and  truly  observe,  etc.,  all  and  sin- 
gular the  covenants,  etc.,  which,  on  th» 
part  of  the  s'aid  C.  D.,  were  or  ought 
to  be  observed,  etc.,  in  a  certain  in- 
denture bearing  even  date  with  the  said 
writing  obligatory,  and  made  between 
the  said  A.  B.  of  the  one  part,  and 
the  said  C.  D.  of  the  other  part,  ac- 
cording to  the  true  intent  and  meaning 
of  the  said  indenture,  then  the  said 
obligation  was  to  be  void,  etc.  And 
the  said  plaintiff  further  says,  that  by 
the  said  indenture  in  the  condition  of 
the  said  writing  obligatory  mentioned, 
which  he,  the  said  plaintiff,  now  brings 
here  into  court,  he  did  demise  unto  the 
said  defendant,  all  that,  etc.  (here  eet 
out  the  demise,  and  such  of  the  cove- 
nants as  have  been  broken,  and  assign 
breaches  of  them,  as  in  a  declaration 
in  covenant,  infra,  and  conclude  thus): 
By  reason  of  wliich  said  breaches  the 
said  writing  obligatory  became  for- 
feited, and  thereby  an  action  hath  ac- 
crued to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend- 
ant, the  said  sum  of  (one  thousand) 
dollars  (the  penalty),  above  demanded. 
Yet  the  said  defendant  (although  often 
requested  so  to  do)  hath  not  as  yet 
paid  the  said  sum  of  (one  thousand) 
dollars,  above  demanded,  or  any  part 
thoreof,  to  the  said  plaintiff,  hut  hath 
hitherto  wholly  neglected  and  refused, 


and  still  neglects  and  refuses  so  to  do. 
To  the  damage,  etc.  (conclude  as  in 
I,  A).  Burr.  App.  272,  §542;  2  Chit. 
PI.  444. 

E.     Declaration  on  Bond  for  Costs. 
Supreme  Court.     Of  (July)  term,  in  the 
year  one  thousand  eight;  hundred  and 

(forty-six).     county,  ss: 

C.  D.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  comes  into  this  court  ac- 
cording to  the  form  of  the  statute 
authorizing  the  commencement  of  suits 
by  declaration,  and  complains  of  (A. 
B.)  I.  N.  and  I.  S.,  defendants  in  this 
suit,  of  a  plea  that  they  render  to  the 
said  plaintiff  the  sum  of  two  hundred 
and  fifty  dollars,  lawful  money,  etc., 
which  they  owe  to,  and  unjustly  detain 
from  him.  For  that  whereas  the  said 
defendants  heretofore,  to-wit,  on  the 
(fourth  day  of  October),  in  the  year 
of  our  Lord  one  thousand  eigiit  hun- 
dred and    (forty-five),  at  ,   in 

the  county  aforesaid,  by  their  certain 
writing  obligatory,  sealed  with  their 
seals,  and  to  the  court  here  now  shown, 
the  date  whereof  is  the  same  day  and 
year  aforesaid,  acknowledged  them- 
selves to  be  held  and  firmly  bound  unto 
the  said  plaintiff,  in  the  sum  of  two 
hundred  and  fifty  dollars,  above  de- 
manded, to  be  paid  to  the  said  plaintiff. 
And  the  said  plaintiff,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  says,  that  the  said  writing 
obligatory  was  and  is  subject  to  a  cer- 
tain condition  thereunder  written, 
whereby  after  reciting  to  the  effect 
following,  to-wit,  that  the  said  (or 
"one")  A.  B.  has  commenced  a  cer- 
tain suit  in  the  supreme  court  of 
judicature  against  the  said  C.  D.  (the 
plaintiff  in  this  suit)  it  is  provided  that 
if  the  above  bounden  (A.  B.)  shall  pay 
on  demand  all  costs  that  may  be 
awarded  to  the  defendant  in  the  said 
suit,  then  the  said  obligation  to  be 
void,  otherwise  to  remain  in  full  force 
and  virtue.  And  the  said  plaintiff  for 
assigning  a  breach  of  the  condit  ion  of  tlie 
said  writing  obligatory,  according  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  in  fact  says,  that  after 
the  making  of  the  said  writing  obliga- 
tory, to-wit,  on,  etc.,  at,  etc.,  aforesaid, 
the  .sum  of  (sixty)  dollars  was  awarded 
to  the  defendant  in  the  suit  mentioned 
in  the  condition  of  the  said  writing 
obligatory,  for  his  costs  in  and  about 
the  defense  of  the  said  suit.  And  the 
said  plaintiff  in  fact  further  says  that 
afterwards,    to-wit,    on,    etc.,    at,    etc., 
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the  said  sum  of  (sixty)  dollars  was 
duly  di'niaudod  of  tlio  said  (A.  B.) 
l)ut  that  tlio  said  A.  B.  did  not  nor 
■would  thou  jiay  the  said  last  mentioned 
sum,  nor  hath' he  since  paid  the  same, 
or  any  part  thereof;  and  that  the  said 
costs,"  so  awarded  as  aforesaid,  still  re- 
main wholly  unpaid.  liy  means  of 
•which  said  several  premises,  the  said 
writinor  obligatory  became  forfeited, 
and  thereby  an  action  hath  accrued  to 
the  said  iilaintilT,  to  demand  and  have 
of  and  from  the  said  defendants  the 
said  sum  of  two  hundred  and  fifty  dol- 
lars, above  demanded.  Yet  the  said 
defendants  (although  often  requested 
so  to  do),  have  not  as  yet  paid  the 
said  sum  of  two  hundred  and  fifty 
dollars  above  demanded,  or  any  part 
thereof  to  the  said  plaintitf,  but  have 
hitherto  wholly  neglected  and  refused, 
and  still  neglect  and  refuse  so  to  do. 
To  the  damage  of  the  said  plaintiff, 
on  one  hundred  dollars,  and  therefore 
he  brings  suit,  etc.  Burr.  App.  277, 
§545;  5  Hill  (N.  Y.)  37,  41,  1  How. 
(U.  S.)   100. 

E.  F.,  plaintiff's  attorney. 

II.    Complaints  on  Bonds. 

A.  Complaint  on  Bond  for  Payment 
of  Money  Only. 

I.      That    on    the     day     of 

,    at    ,    the    defendant 


covenanted  with  the  plaintiff,  under  his 
hand  and  seal,  to  pay  to  the  plaintiff' 
the  sum  of  (state  the  penalty). 

II.  That  no  part  thereof  has  been 
paid. 

Wherefore  the  plaintiff  demands 
judgment  against  the  defendant  for 
(the   penalty).     1   Abb.   Forms  268. 

B.  Complaint  on  Bond  for  Payment 
of  Money  Only,  Pleading  Legal 
Effect. 

I.     That    on     the    day    of 

,  18 ,  at  ,  the  de- 
fendant covenanted  with  the  plaintiff, 
under  his  liand  and  seal,  to  pay  to  the 
plaintiff  the  sum  of  (state,  not  the  pen- 
alty, but  the  actual  debt),  on  the 
flay  of  ,  with  interest 


mont  against  the  defendant  for  the  snra 
of  (state  the  amount  due).  1  Abb. 
Forms  208. 

C.  Complaint  by  Surviving  Obligee  in 
Joint  Bond. 

I.      Tliat    on     the    day     of 

,    at    ,    the    defendant 


covenanted  with  the  jilaintiff  and  one 
C.  D.,  under  his  hand  and  seal,  to  pay 
to  the  plaintiff  and  said  C.  D.  (pro- 
ceed as  in  other  forms). 

II.      Tliat    on    the    day    of 

at  ,  said  C.  D.  died. 


from,    etc.    (or,    as    follows:     

dollars  thereof  on  the  day  of 

,  and  dollars  thereof 


on  the 


day  of 


with 


interest  on  each  of  said  sums  from,  etc., 
or  otherwise,  according  to  the  condi- 
tion). 

II.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.) 
"Wherefore  the  plaintiff  demands  judg- 


III.  (Allege  breach  as  in  other 
cases.)      1  Abb.  Forms  268. 

D.  Complaint  on  Bond  Pleading  Sub- 

stance of  Condition. 

I.  That  'on  the ,  at , 

the  defendant  covenanted  with  the 
plaintiff,  under  his  hand  and  seal,  to 
l)ay  to  the  plaintiff  the  sum  of  (state 
the   penalty). 

II.  Tliat  said  obligation  was  upon 
the  express  condition  tliereundcr  writ- 
ten (whereby  after  reciting  that,  etc., 
it  was  provided),  that  if,  etc.  (set  forth 
the  substance  or  words  of  the  condi- 
tion), the  said  obligation  was  to  be 
void,  otherwise  to  remain  in  full  force. 

III.  (Allege  breaches,  as  in  other 
cases.)     1  Abb.  Forms  269, 

E.  Complaint   on   Bonds   Other   Than 

for  Payment  of  Money. 
I.        That     the     defendant,     on     the 
day  of ,  18 ,  made 


his  bond  or  writing  obligatory,  sealed 
with  his  seal,  of  which  the  following 
is  a  copy:  (set  forth  copy  of  bond,  in- 
cluding  condition). 

II.  (Set  forth  a  breach:  see  follow- 
ing forms.) 

III.  For  a  further  breach  the  plaint- 
iff alleges,  etc.     1  Abb.  Forms  269. 

F.  Complaint  on  Bond  for  licnt ; 
Against  Principal  and  Sureties. 

I.  That  the  plaintiff's  were,  at  the 
time  next  hereinafter  mentioned,  pos- 
sessed of  certain  issues  and  profits  aris- 
ing and  accruing  from  certain  wharves 
in  the  city  of  New  York,  hereinafter 
mentioned — viz.,  the  right  to  collect 
wharfage  from  such  vessels  as  should 
lie  against  or  touch  at  the  said 
wharves;  and  being  so  possessed,  on 
the  day  of ,  by  an  in- 
strument in  writing,  bearing  date  on 
that  day,  and  one  part  whereof  was 
duly  executed  under  the  common  seal 
of  the  city  of  New  York,  and  the 
other  part  whereof  was  duly  executed 
under   the    hand    and    seal    of    the    de- 
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fendant  (lessee),  the  plaintiffs  demised 
and  leased  to  the  said  (lessee),  in  con- 
sideration of  certain  rents  and  cove- 
nants therein  reserved  and  contained, 
the  right  to  levy  and  collect  to  his  own 
use  all  the  wharfage  which  should  or 
might  arise,  accrue,  or  become  due  be- 
tween the flay  of ,  and 

the  day  of  ,  from  the 

use  or  occupation  by  vessels  of  more 
than  five  tons  burden,  of  any  of  the 
wharves  belonging  to  the  plaintiffs, 
from  and  including  the  easterly  side 
and  end  of  the  middle  pier  at  Coenties 
Slip,  or  Pier  No.  7,  to  and  including 
the  westerly  half  of  Pier  No.  8,  or  the 
pier  on  the  easterly  side  of  Coenties 
Slip,  together  with  the  bulkhead  be- 
tween said  piers,  and  which  were  known 
as  "District  No.  5  of  Public  Docks  and 
Slips,"  except  certain  docks,  slips, 
wharves,  piers,  and  places  therein  men- 
tioned and  excepted.  And  the  plaintiffs 
further  thereby  authorized  the  said 
(lessee)  to  demand  and  receive  all  law- 
ful sums  of  money  due  for  wharfage 
thereon. 

II.  And  the  said  (lessee)  on  his  part 
covenanted  to  pay  to  the  said  (plaint- 
iffs)   the    sum    of   dollars,    in 

four  equal  quarterly  payments,  on  the 
first  days  of  August,  November,  Feb- 
ruary, and  May  next  thereafter. 

III.  That  the  said  (lessee)  on  that 
day,  in  order  to  secure  the  payment 
of  the  said  rent,  in  and  by  the  said 
lease  agreed  to  be  paid,  duly  executed, 
together  with  the  defendants  (sureties), 
under  their  respective  hands  and  seals, 
a  joint  and  several  bond,  in  the  penalty 

of  dollars,  conditioned  for  the 

payment  of  the  rents  in  said  lease  re- 
served unto  the  said  (plaintiff's)  at  the 
times  at  which  they  should  respectively 
fall  due. 

IV.  That  the  said  (lessee)  entered 
upon  the  said  premises,  and  collected 
and  retained  for  his  own  use  and  ben- 
efit and  behoof,  of  the  wharfage  there- 
of, under  and  in  pursuance  of  the  said 
lease  for  the  full  term  thereof,  but  has 
neglected  and  failed  to  pay  the  full 
amount  due  to  the  (plaintiffs)  under 
the  said  lease,  but  that  thero  is  still 
due  and  unpaid  for  rent  thereon  from 
the  said    (lessee),  the  sum   of 


dollars,  with   interest   upon    the   sum   of 

dollars    from,    etc.,    upon    the 

8um  of,  etc. 

V.      (State  the   demand   on    principal, 
notice  to  surety,  and  demand  on  surety, 


where  these  facts  are  necessary.)  1  Abb. 
Forms  269. 

G.     Complaint    on    Bond    for   Fidelity 
of  ClerTc,  or  Cashier. 


That 
-.    18- 


on     the 
-,   at   — 


day    of 

the  plaintiffs 
being  then  about  to  employ  one  M.  N. 
as  a  clerk  (or,  to  appoint  one  M.  N. 
as  their  cashier),  the  defendants,  under 
their  hands  and  seals,  covenanted  with 
the  plaintiffs  that  if  the  said  M.  N. 
should  not  faithfully  perform  his  duties 
as  such  clerk  (or  cashier")  to  the  plaint- 
iffs, or  should  fail  to  account  to  the 
plaintiff's  for  all  moneys,  evidences  of 
debt,  or  other  property  received  by  him 
for  the  use  of  the  plaintiffs,  the  de- 
fendants would  pay  to  the  plaintiffs 
whatever    loss   they    might    sustain    by 

reason  thereof,  not  exceeding  

dollars   (or  otherwise,  according  to  the 

condition;  or  say:  That  on  the 

day  of ,  18 — ,  at ,  the 

plaintiffs  being  then  about  to  employ 
one  M.  N.  as  a  clerk  (or  to  appoint 
one  M.  N.  as  their  cashier),  the  de- 
fendants executed  to  the  plaintiff's  a 
bond,  a  copy  of  which  is  annexed). 

II.     That  between  the  day 

of  ,  18 ,  and  the  

day  of ,  IS ,  the  said  M.  N. 

as  such  clerk  (or  cashier),  received 
money   and   other   property,   amounting 

to  the  value  of  dollars,  to  the 

use  of  the  plaintiffs,  for  which  he  has 
not  accounted  to  them.  1  Abb.  Forms 
271. 

H.     Complaint  on   Bond  for  Account- 

ing  of  Subscription  Agent. 
I.      That     on     the   day    of 

,    18— — ,   at  ,   it    was 


mutually  agreed  between  this  plaintiff' 
and    one    M.    N.,    that    the    said    M.    N. 

sliould   canvass   the   cities   of  , 

for  subscribers  to  certain  books  then 
in  course  of  jjublication  in  numbers  by 
the  plaintiff,  and  had  for  sale  by  him 
to    subscribers    (or.    for    subscribers   to 

the ,  a  magazine  or  periodical 

then  published  by  this  plaintiff);  that 
the  said  M.  N.  should  collect  for  ac- 
count of  the  plaintiff  the  moneys  which 
should  grow  due  upon  the  subscriptions 
procured  by  him;  that  the  plaintiff" 
sliould  pay  to  said  M.  N.  dol- 
lars upon  each  order  or  subscription 
obtained  by  him,  the  same  to  be  pay- 
able whenever  numbers  of  the 

w'lrk  subscribed  for  should  have  been 
paid  for  by  the  subscriber  thereof;  and 
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that  tho  said  M.  N.  should  faithfully 
auMUint  to  this  plaintitT  for  ail  bool^s 
and  parts  of  books  intrusted  to  him, 
and  should  faithfully  pay  over  to  the 
plaintitT  all  tho  money  that  he  should 
from  time  to  time  collect  under  tho 
authority  piven  him  by  the  said  agree- 
ment, exceeding  his  commission  of 
dollars  for  each  order  or  sub- 
scription. 

II.     That  then  and  there   (or,  on  the 
dav    of ,    l'^ •    !^t 


),  the  defendant  made  and  de- 
livered to  the  plaintiff  his  bond  under 
his  hand   and   se^al,  and   thereby  bound 

himself   in   the   penal   sum   of  ■ 

dollars  to  this  plaintiff,  the  condition 
of  which  bound  was.  that  if  the  said 
M.  N.  should  faithfully  render  up,  or 
account  for,  to  this  plaintiff,  all  books 
and  parts  of  books  and  other  publica- 
tions and  specimens,  and  all  sums  of 
money,  evidences  of  debt,  and  things 
in  action  which  should  be  intrusted  to 
him  bv  or  on  behalf  of  this  plaintiff, 
or  by  or  on  behalf  of  others  to  the  use 
of  this  plaintiff,  in  the  course  of  the 
employment  of  said  M.  N.  as  a  can- 
vasser as  aforesaid,  up  to  and  not  ex- 
ceeding the  amount  of dollars 

at  any  one  time,  then  said  bond  should 
be  void,  otherwise  it  should  be  of  full 
force  and  effect. 

III.  That  the  plaintiff  did  thereafter 
intrust  and  deliver  to  said  M.  N.  in 
the  course  of  his  employment  under  the 
agreement  aforesaid,  certain  books  and 

parts  of  books  of  the  value  of  — 

dollars,  for  which  he  has  failed  to  ac- 
count to  the  plaintiff  (or  that  there- 
after said  M.  N.  did  collect  and  receive 
divers  sums  of  money  in  the  course  of 
his  employment  under  the  agreement 
aforesaid,  exceeding  his  commissions,  to- 

wit,    the    amount    of   dollars, 

which  sums  he  failed  to  render  up,  ac- 
count for,  or  pay  over  to  the  plaintiff). 

IV.     That  on    the    day    of 

,  18 ,  at  ,  the  said 

2^1.  N.  was  duly  requested  to  account 
to  this  plaintiff  for  said  books  and  parts 
of  books  (or  to  account  for  and  pay 
over  to  this  plaintiff  such  sums),  but 
he  has  not  done  so,  of  which  this 
plaintiff  gave  due  notice  to  the  defend- 
ant, and  thereupon   demanded  payment 

from   him  of  the  said  sum  of  ;- 

dollars,  according  to  the  terms  of  said 
bond,  but  the  same  has  not  been  paid, 
nor  any  part  thereof.  1  Abb.  Forms 
271. 


I.  Complaint  on  Arbitration  Bond 
for  h'rfnsal  To  Complii  II  ith 
Award. 

I,  That  certain  differences  having 
arisen  between  the  plaintiff  and  the  de- 
fendant, in  consideration  thereof,  and 
in  consideration  of  a  like  bond  executed 
by  this  plaintiff  to  tho  defendant,  the 
defendant  heretofore  made  and  deliv- 
ered to  the  plaintiff  a  bond  of  arbitra- 
tion, conditioned  to  abide  the  award 
of  M.  N.  U]ion  said  differences,  of  which 
bond  a  copy  is  hereto  annexed,  as  a 
part  of  this  complaint,  and  marked  Ex- 
hibit A. 

(II.      That    on    the   day   of 


_  (or  thereafter,  and  within  the 

time  limited  for  making  the  award),  by 
agreement  of  plaintiff  and  the  defend- 
ant,   the    time    for   the   making   of   the 

award    was    extended   to    the 

day  of  ••) 

in.     That  the  said  arbitrator  having 
undertaken     the     arbitration     on     the 


day   of 


dulv   made 


and  published  his  award  in  writing  upon 
the  matter  submitted,  ready  to  be  de- 
livered to  the  parties,  or  to  such  of 
them  as  should  desire  the  same,  and 
thereby  awarded  that  the  defendant 
should'  (here  indicate  briefly  the  provi- 
sion which  the  defendant  has  disre- 
garded) ;  of  which  award  a  copy  is 
hereto  annexed,  as  a  part  of  this  com- 
plaint, and  marked  Exhibit  B. 

IV.  That  the  plaintiff  duly  per- 
formed all  the  conditions  of  said  bond 

on  his  part   (and   on   the  day 

of ,  gave  notice  of  said  award 

to  the  defendant,  and  tendered  to  him, 
etc.,  and  demanded  of  him,  etc. 

V.  That  the  defendant  has  not  (here 
allege  breach,  specifying  the  particular 
act  or  omission).     1  Abb.  Forms  273. 

I      J.     Complaint    on     Arbitration    Bond 
for  Revoking  Arbitrator's  Pow- 
ers. 
(Allege  submission,  as    in    preceding 

form.)  ,    .        .. 

III.     That  thereafter,  and  before  the 

matters  aforesaid  were  finally  submitted 
to  said  arbitrator,  the  defendants  by 
writing  under  their  hands  and  seals, 
delivered  to ,  revoked  the  pow- 
ers of  the  arbitrators.  1  Abb.  Forms 
274. 

2vrofe.— Add  paragraph  alleging  dam- 

This   form    is   approved   substantially 
in  Williams  v.  Maden,  9  Wend.  (N.  5f.) 
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240;  Frets  i\  Frets,  1  Cow.  (N.  Y.) 
335. 

K.     Complaint  on   Bond    of    Security 
for  Costs.  I 

I.  That   heretofore   one   M.   X.   com- 
menced an  action   in  this   court   (or  in 

Ijje      . court)      against      this 

plaintiff,  wherein  such  proceedings  were 

had,   as  that,   on   the   day   of 

,  the  defendants  above  named 

executed  under  their  hands  and  seals, 
and  duly  filed  with  a  clerk  of  said  court, 
for  the^  benefit  of  this  plaintiff  (or 
where  the  bond  was  directed  to  be 
given  under  section  — ,  and  where  it 
is  directed  to  be  delivered  to  plaintiff 
instead  of  being  filed  under  section  — , 
duly  executed,  pursuant  to  an  order  of 

said  court,  made  on  the day 

of  ,  18 ,  and  de- 
livered to  the  plaintiff  a  bond),  where- 
by they  bound  themselves,  their  heirs, 
executors,    and    administrators,    in    the 

penal   sum   of  dollars,  to  this 

plaintiff;  the  condition  of  which  bond 
was  such,  that  if  the  said  M.  N.  should 
pay  on  demand  all  costs  that  might  be 
awarded  to  this  plaintiff  in  the  action 
aforesaid,  then  the  above  obligation 
should  be  void,  otherwise  it  should  re- 
main in  full  force  and  virtue  (or  other- 
wise, according  to  the  condition;  or,  re- 
fer to  a  copy  annexed). 

II.  That  such  proceedings  were  there- 
after  had   in   said   action,   as  that   this 

plaintiff,     on     the     day     of 

,    18 ,    recovered    judgment 

therein    against    the     said     M.     N.     for 

dollars,  his  costs  and  expenses 


day  of 
this 


of  defending  said  action 

III.     That  on    the  - 

,     18 ,     at 

plaintiff  duly  demanded  payment  of  the 
said  judgment  from  the  said  M.  N.,  but 
no  part  thereof  has  been  paid.  1  Abb. 
Forms  274. 

L.     Complaint  on  Bond  To  Discharge 
Attachment  Against   Vessel. 

I.      That    on    the    day    of 

,  IS ,  M.  N.  and  O.  P.,  who 


-,    contracted    a    debt    with    the 


said  plaintiff,  amounting  to  the  sum  of 
dollars,   for   certain   materials 


wore  then  copartners  in  the  trade  and 
business   of   shij)huilders,    in    the   city   of 

,  under  the   name  and    firm   of, 

etc.,  and  who  were  then,  as  the  plaintiff 
is  informed  and  believes,  the  owners 
of  a  certain  unfinished  and  unnamed 
ship  or  vessel,  then,  and  at  the  time 
of  the  application  hereinafter  men- 
tioned, lying  upon  the  stocks  in  the 
course  of  construction  in  the  shipyard 
occupied    by    t\>p    said     N.     &     P.,     at 


or  articles  furnished  by  the  said 
plaintiff,  in  this  state,  towards  the 
building  of  the  said  vessel. 

11.      That    afterwards,    and     on     the 
day  of  ,  18 ,  the 


said  N.  &  P.,  who  then,  also,  as  the 
plaintiff  is  informed  and  believes,  were 
such  copartners  as  aforesaid,  and  such 
owners  of  the  said  unfinished  and  un- 
named ship  or  vessel,  contracted  a  cer- 
tain other  debt  with  the  said  plaintiff', 
amounting  to  the  sum  of  • dol- 
lars, for  other  materials  or  articles  fur- 
nished by  the  said  plaintiff,  in  this 
state,  towards  the  building  of  the  said 
ship    or    vessel. 

III.  That  the  said  materials  or  ar- 
ticles for  which  said  debts  were  so 
contracted  were  certain  cedar  logs,  fur- 
nished by  the  said  plaintiff,  to  and  at 
the  request  of  the  said  N.  &  P.,  at 
-,     at     the     times     respectively 


hereinbefore  stated,  towards  the  build- 
ing of  the  said  vessel;  and  that  the 
amount   of   such   debts,   that   is  to   say, 

the    sum    of   dollars,   together 

with  interest  thereon,  was  justly  due  to 
the  plaintiff,  at  the  time  of  the  applica- 
tion hereinafter  mentioned. 

IV.      That    having    a    lien    upon    the 
said    ship    or    vessel    for    the     sum     of 
dollars,  and  interest  thereon, 


he  did  heretofore,  and  on  the 
day  of  ,  18 ,  make  applica- 
tion to  Hon. ,  one  of  the  jus- 
tices of  this  court,  pursuant  to  the  sta- 
ute,  that  such  lien  might  be  enforced, 
and  that  a  warrant  might  be  issued  to 
the  sheriff  of,  etc. 

V.  That  thereupon  such  warrant  was 
issued  by  the  said  justice  to  the  said 
sheriff,  whereby  he  was,  among  other 
things,  commanded  to  attach,  seize,  and 
safely  keep  the  said  ship  or  vessel,  her 
tackle,  apparel,  and  furniture,  to  an- 
swer the  said  plaintiff's  lien,  and  all 
other  liens  that  should  be  established 
against  her,  according  to  law. 

VI.  That  the  said  sheriff,  in  pur- 
suance of  the  said  warrant,  attached 
and  seized  the  said  vessel,  and  that 
afterwards,      and      on      or     about     the 

day  of  ,  18 ,  the 


above-named  defendants  applied  to  the 
said  justice  for,  and  obtained,  an  or- 
der to  discharge  the  said  warrant,  and 
that  thereupon  the  defendants  executed 
and  delivered,  and  tlie  said  justice  re- 
ceived ag  a  sufiicicnt  security   therefor, 
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a  boml  to  the  saiil  plaintilT,  of  \vhich 
the    follow  injr  is  a   copy:    (t'opy   bond). 

VII.  That  the  plaintiiVs'  afore- 
said claims  were  a  subsisting  lion  ou 
the  said  ship  or  vessel,  at  the  time 
of  the  exhibition  thereof,  as  hereinbe- 
fore mentioned. 

VI II.  That  no  part  of  the  sainc  has 
been  paid.     1  Abb.  Forms  278. 

M.  Complaint  on  Bond  for  Stay  of 
rroi-cedinf)s,  for  Ecformalion, 
and  for  Judgment  on  Bond. 

I.  That    on    the    day     of 

,  18, ,  the  plaintiffs  recov- 
ered a   jutlgment   against   one   M.   N.   in 

the court  of  this  state,  in  and 

for  the  county  of  ,  for  the  sum 

of  dollars,  in  an  action  where- 
in these  plaintiffs  were  plaintiffs  and 
said  M.  N.  was  defendant. 

II.  That    on    the    day    of 

,  18 ,  pending  the  proceed- 
ings of  the  plaintiffs,  supplementary  to 
execution  on  said  judgment,  to  collect 
the  same  from  said  M.  N.,  he  the  said 
M.  N.,  moved  said  court  to  have  the 
judgment  satisfied  of  record. 

III.  That  thereupon,  and  at  the  re- 
quest of  said  M.  N.,  the  plaintiffs,  by 
their  attorneys,  stipulated  with  him 
that  if  lie  would  give  them  security  for 
the  payment  of  said  judgment,  to-wit, 
the  bond  of  some  third  person,  con- 
ditioned for  the  payment  by  M.  N., 
upon  demand,  if  his  said  motion  was  de- 
nied, of  the  amount  due  on  said  judg- 
ment, they  would  stay  such  proceedings 
to  collect  the  judgment  until  the  de- 
termination of  the  court  upon  such  mo- 
tion. 

IV.  That  in  pursuance  of  such  stip- 
ulation said  M.  N.  thereupon  caused  to 
be  drawn  a  bond,  of  which  a  copy  is 
hereinafter  set  forth,  which  he  rep- 
resented to  the  plaintiffs  that  he  in- 
tended to  have  executed  by  one  O.  P., 
in  the  body  thereof  named  as  the 
obligor  therein. 

V.  That  on  the  day  limited  by  said 
stipulation  for  the  delivery  of  said 
bond,  said  M.  N.  represented  to  the 
plaintiffs  that  said  O.  P.  was  out  of 
town,  and  that  access  could  not  be  had 
to  him  to  obtain  the  execution  by  him 
of  said  bond,  and  the  said  M.  N.  there- 
upon offered  to  procure  such  a  bond  to 
be  executed  by  the  defendant  Y.  Z., 
instead  of  by  said  O.  P.,  which  these 
plaintiffs  thereupon  consented  to  re- 
ceive. 

VI.  That   on   or  about   the   


day  of ,  18 ,  in  con- 
sideration of  the  premises  and  of  the 
stipiilalion  of  these  plaintiffs  to  stay 
proceedings  as  aforesaid,  the  defendant 
Y.  Z.,  at  the  city  of  New  York,  executed 
and  delivered  to  these  plaintiffs  his 
bond  in  writing,  under  his  hand  and 
seal,  of  which  the  following  is  a  copy: 
(cojiy  of  the  bond,  with  name  of  O.  P. 
in  tlie  title,  but  signed  by  Y.  Z.,  the  de- 
fendant). 

Vll.  That  the  striking  out  of  the 
name  of  said  O.  P.  from  the  bond  as 
prepared  for  execution,  and  the  inser- 
tion instead  thereof  of  the  name  of  said 
Y.  Z.,  were  accidentally  oiniited,  by 
mistake  of  the  parties  to  said  bond,  and 
that  the  name  of  O.  P.  remained  there- 
in contrary  to  their  intention. 

A'iri.  That  thereupon  the  plaintiffs 
stayed  proceedings,  as  agreed,  ujitil  the 
determination  of  the  court  upon  said 
motion. 

IX.  That  thereafter  the  determina- 
tion of  said  court  was  duly  made,  that 
the  said  motion  be  denied,  and  that 
the  whole  amount  of  said  judgment  was 
still  due  and  owing  to  the  plaintiffs 
from  the  said  M.  N. 

X.  That   on    the    day    of 

.      18 ,     payment      of      the 


amount  due  on  said  judgment  was  duly 
demanded  of  said  M.  N.;  but  no  part 
thereof  has  been  paid,  and  there  is  now 
justly  due  to  these  plaintiffs  from  said 

M.    N.    thereon    the    sum     of    • 

dollars,  with  interest  from  said  22d  of 
November,  IS."),},  of  all  which  the  de- 
fendant had  due  notice. 

XL    That  thereafter,  and  on  or  about 

the day   of  ,   18 -, 

said  bond  was  duly  presented  to  said 
Y.  Z.,  and  payment  thereof  demanded; 
but  no  part  thereof  has  been  paid,  and 
there  is  now  due  thereon  from  the  de- 
fendant to  these  plaintiffs  the  sum  of 
dollars,    with'  interest     from, 


etc. 

Wherefore  the  plaintiffs  demand  judg- 
ment that  said  bond  be  reformed  by 
striking  out  therefrom  the  name  of  said 
O.  P.,  and  inserting  in  the  place  there- 
of the  name  of  the  defendant,  Y.  Z., 
as  the  obligor  therein;  and  that  the  said 
defendant  pay  to  the  plaintiffs  the  sum 

of  dollars,  with  interest  from, 

etc.      1   Abb.   Forms   279. 

N.  Complaint  on  Administratio7i  Bond. 

I.     That    on    the day    ot 


-,  the  defendants,  together  with 
(the    administrators),   made   and    deliv- 
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ered  to  the  surrogate  of 


their 


bond  in  writing,  under  their  hands  and 
seals,  and  thereby  bound  themselves  to 
the  people  of  this  state,  in  the  penal 
sum  of dollars,  with  a  condi- 
tion that  if  said  (administrators)  should 
faithfully  execute  the  trust  reposed  in 
them,  as  administrators  of  all  and  sin- 
gular  the    goods,    chattels,    and    credits 

of  M.  N.,  late  of  ,  in  the  state 

of ,  deceased,  and  should  obey 

all  orders  of  the  surrogate  of  the  coun- 
ty of touching  the  administra- 
tion of  the  estate  committed  to  them, 
then  the  obligation  was  to  be  void; 
otherwise  in  full  force. 

II.     That  after  the  execution   of  the 
bond,  and  on  the  same  date,  letters  of  j 
administration  were   issued  accordingly 
to    said    (administrators),   by   an    order  j 
duly  made  by  the  surrogate  of,  etc. 

m.  That  said  administrators  (or  one 
of  them),  converted  to  their  own  use, 
assets  of  the  estate  of  the  intestate, 
which  came  to  their  hands  as  such  ad- 
ministrators, to  the  amount  of 


dollars,  in  violation  of  the  trust  so  re- 
posed in  them. 

IV.  For  a  further  breach.  That 
after  the  execution  of  the  bond,  and 
after  the  expiration  of  eighteen  months, 
the  said  administrators  were  required  to 
render  an   account  of  their  proceedings 

by  an  order  duly  made  on  the 

day   of  ,   by   the   surrogate   of 


the  county  of 


and  that  there- 


upon they  did  account  before  such  sur- 
rogate,  on,  etc. 

V.  That  such  proceedings  were  had 
upon  such  accounting,  that  the  surro- 
gate adjudged  and  decreed,  by  an  or- 
der duly  made  on  the  day  of 

; ,  18 ,  that  Y.  Z.,  one  of  the 

administrators,  had  in  his  hands,  of 
the    assets    of    the   estate    of    M.    N.,    a 

balance  of dollars,  and  by  the 

same  decree  the  said  surrogate  ordered 
said  Y.  Z.  to  pay  one-third  of  such  bal- 
ance, being  dollars,   to   F.   R., 

the  widow  of  the  intestate,  as  and  for 
her  distributive  share  of  the  estate; 
but  that  said  Y.  Z.  has  not  obeyed  the 
order,  and  no  part  of  said  sum  has  been 
paid. 

VI.  For  a  third  broach  tlin  plaintiff 
alleges,  tliat  the  surrogate,  at  the  same 
date,  duly  made  another  decree,  by 
which  lie  ordtrfd  said  Y.  Z.  to  pay  to 
J.  R.  two  thirds  of  the  balance  so  de- 
creed against  him,  being dol- 
lars, as  and  for  (etc.),  but  that  he  has 


not  obej'ed  said  order,  and  no  part  of 
said  sum  has  been  paid. 

VII.  That  said  F.  R.  and  J.  R.  were 
adults,  and  entitled  to  receive  the  same 

(except  ,  who  was  a  minor  and 

had  a  guardian,  who  was  entitled  to 
receive  the  same). 

VIII.  That      thereupon,      on      the 

day  of ,  IS ,  the 

surrogate  of  the  county  of ,  by 

an  order  then  duly  made,  directed  the 
bond  to  be  prosecuted;  and  according 
to  the  provisions  of  the  statute,  an  ac- 
tion has  accrued  to  the  plaintiffs.  1 
Abb.  Forms  281. 

Note. — Special  regard  must  be  had  to 
the  particular  state  statutes,  for  it  is 
sometimes  required  that  the  decree 
must  be  docketed  as  a  judgment  and 
that    execution   be   issued. 

III.     Plea  of  Non  Est  Factum. 

And  the  said  defendant,  by  , 

liis  attorney,  says  that  the  said  sup- 
posed writing  obligatory  (or  "inden- 
ture," or  "articles  of  agreement," 
according  to  the  subject  of  the  action), 
is  not  his  deed.  And  of  this  he  puts 
liimsclf  upon  the  country.  Steph,  PI. 
156. 

rV.     Answers. 

A.  Failure  of   Consideration. 

I.  That  he  gave  said  bond  (with  a 
mortgage  collateral  thereto)  to  said 
(obligee)  solely  in  consideration  of 
the  performance  by  said  (obligee)  of 
tlie  covenants  and  conditions,  upon 
his  part,  in  an  agreement  then  made 
between  them,  of  which  agreement  a 
copy  is  annexed  as  a  part  of  this  an- 
swer. 

II.  That  this  defendant  duly  per- 
formed all  the  conditions  thereof  on 
his  part. 

III.  That  the  said  (obligee,  here 
allege  breach  as  in  an  action  upon  the 
contract).      2   Abb.   Forms   88. 

B.  An/firer   That   Bond   Was  on   Con- 

dition, and  Defendant  Has  Ful- 
filled. 

I.  That  the  bond  mentioned  in  the 
complaint  was,  and  is,  subject  to  a 
condition  thereunder  written,  to  make 
void  the  same  upon  payment  by  the 
defendant     to     the     plaintiff,     on     the 

day  of  ,  of  the  sum 

of    dollars,    with    interest    at 

the  rate  of  

condition). 

IT.  Tliat  the  defendant  on  that  day 
(or  after  that  day,  and  before  the  com- 
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inonotMuont  of  this  action)  paid  to  tlio 
plaintitT  the  saiil  sum  of dol- 
lars, with  all  iiitorost  due  thereon,  ii 
Abb.  Forms  88. 

C.  Answer,  Failure  of  Consideration 
of   Bond    for   Purchase    Money. 

I,  II,  III  and  IV.  (.MIege  convey- 
ance by  the  plaintitT  to  the  defendant, 
with  covenant,  and  breach  thereof,  iu 
a  similar  manner  as  in  a  complaint  in 
au   action   for   breach   of  covenant.) 

V.  That  at  the  same  time  when  the 
said  conveyance  was  executed  by  the 
plaintiflf  (and  his  said  wife),  to-wit,  on 

the     said     dav    of   , 

IS—,  at 


the  defendant,  simul- 
taneously with  the  execution  of  the 
said  conveyance,  executed  and  deliv- 
ered to  the  plaintiff  the  bond  mentioned 
in  the  complaint,  as  a  security  for  the 
payment  of  the  purchase  money  in  the 
said  conveyance  mentioned,  and  for  no 
other  purpose  or  intent  whatever;  and 
the  same,  respectively,  were  so  then  and 
there  accepted  and  received  by  the  said 
plaintiff  from  the  said  defendant  as 
such  security  as  aforesaid.  2  Abb. 
Forms   89. 


BREACH   OF   PROMISE. 

on    Promise     of 


Mar- 


B. 

(". 

III. 
A. 
B. 
C. 


Readiness, 


Standard 


I.  Declaration 

riage,   l'^s 

II.  Complaint,   239 
A.     Il(fu.sul    To    Marry,   239 

Marriage    With   Another,   239 
Married     at     Time     of     Promise, 
2;?9 

Defenses,  239 

Plaintiff  of  Bad  Character,  239 
Denial  of  Promise,  239 
Denial    of    Plaintiff 's 
240 
D.     Denial  of  Breach,  240 
For    other    forms,    see     4 
F'Roc.   549,  550. 

cross-eefp:rence  : 

Arrest  in  Civil  Cases: 

Capias,    Promise    of    Marriafje. 
I.    Declaration  on  Promise  of  Marriage. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  in  consideration  that 
the  said  plaintiff,  being  then  and  there 
sole  and  unmarried,  at  the  special  in- 
stance and  request  of  the  said  defend- 
ant, had  then  and  there  undertaken, 
and  faithfully  promised  the  said  defend- 
ant, to  marry  him,  the  said  defendant, 
when  she,  the  said  plaintiff,  should  be    lowing, 


thereunto  afterwards  requested,  he,  tho 
said  defendant,  undertook,  and  then  and 
tliere  faithfully  promised  the  said 
])laintiff,  to  marry  her,  the  said  plaintiff, 
when  he,  the  said  defendant,  should  be 
thereunto  afterwards  requested.  And 
tlie  said  plaintiff  avers,  that  she,  con- 
fiding in  the  said  promise  and  under- 
taking of  the  said  defendant,  hath  al- 
ways from  tluMiee  liitheito  remained  and 
continued,  and  still  is,  sole  and  unmar- 
ried, and  hath  been,  for  and  during 
all  the  time  aforesaid,  and  still  is  ready 
and  willing  to  marry  him,  the  said  de- 
fendant, to-wit,  at,  etc.,  aforesaid.  And 
although  the  said  plaintiff,  after  the 
making  of  the  said  promise  and  under- 
taking of  the  said  defendant,  to-wit,  on, 
etc.,  at,  etc.,  aforesaid,  requested  the 
said  defendant  to  marry  her,  the  said 
piaintiif;  j^et  the  said  defendant,  not 
regarding  his  said  promise  and  under- 
taking, did  not,  nor  would,  at  the  said 
time  when  be  was  so  requested  as  afore- 
said, or  at  any  time  before  or  after- 
wards, marry  her,  the  said  plaintiff,  but 
hath  hitherto  wholly  neglected  and  re- 
fused, and  still  doth  neglect  and  refuse 
so  to  do. 

(Second  count  for  marrying  another 
woman.)  (If  the  defendant  have  mar- 
ried another  woman,  no  request  need 
be  averred,  but  tlie  count  is  as  the  last 
as  far  as  the  words,  "and  although  he, 
the  said  plaintiff,"  except  in  the  state- 
ment that  the  plaintiff  "still  is  ready 
to  marry  the  defendant,"  and  then  con- 
clude with  the  following  allegation): 
Yet  the  said  defendant,  not  regarding, 
etc.,  after  the  making  of  his  said  prom- 
ise and  undertaking,  to-wit,  on,  etc., 
at,  etc.,  aforesaid,  wrongfully  and  in- 
juriously married  a  certain  other  per- 
son, to-wit,  one  M.  N.,  contrary  to  his 
said  last  mentioned  promise  and  under- 
taking, so  by  him  made  as  aforesaid, 
to-wit,  at,   etc.,   aforesaid. 

(Third  count,  to  marry  in  a  reason- 
able time.)  And  whereas  also  hereto- 
fore, to-wit,  on,  etc.,  aforesaid,  at,  etc., 
aforesaid,  in  consideration  that  the  said 
plaintiff  being  then  and  there  unmar- 
ried, at  the  like  special  instance  and  re- 
quest of  the  said  defendant,  had  then 
and  there  undertaken,  and  faithfully 
promised  the  said  defendant  to  marry 
him,  the  said  defendant,  he,  the  said 
defendant,  undertook,  and  then  and 
there  faithfully  promised  the  said 
plaintiff,  to  marry  her,  the  said  plaintiff, 
a  reasonable  time  then  next  fol- 
And  the  said  plaintiff  avers, 
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that  she,  confiding  in  the  said  last  men- 
tioned promise  and  undertaking  of  the 
said  defendant,  hath  always  hitherto 
remained  and  continued,  and  still  is, 
sole  and  unmarried,  and  hath  been,  for 
and  during  all  the  time  last  aforesaid, 
and  still  is  ready  and  willing  to  marry 
the  said  defendant,  to-wit,  at,  etc., 
aforesaid;  and  although  a  reasonable 
time  for  the  said  defendant  to  marry 
tier,  the  said  plaintiff,  hath  elapsed  since 
the  making  of  the  last  mentioned  prom- 
ise and  undertaking  of  the  said  defend- 
ant; yet  the  said  defendant,  not  regard- 
ing his  said  last  mentioned  promise 
and  undertaking,  did  not,  nor  would, 
within  such  reasonable  time  as  afore- 
said, or  at  any  time  afterwards,  marry 
her,  the  said  plaintiff,  but  hath  hitherto 
wholly  neglected  and  refused  so  to  do, 
to-wit,  at,  etc.,  aforesaid,  in  the  county 
aforesaid. 

(Fourth  count  to  marry  generally.) 
And  whereas  also  heretofore,  to-wit,  on, 
etc.,  at,  etc.,  aforesaid,  in  consideration 
that  the  said  plaintiff,  being  then  and 
there  sole  and  unmarried,  at  the  like 
special  instance,  etc.,  had  tlien  and 
there  undertaken,  and  faithfully  prom- 
ised the  said  defendant  to  marry  him, 
the  said  defendant,  he,  the  said  de- 
fendant, undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff, 
to  marry  her,  the  said  plaintiff'.  And 
the  said  plaintiff  avers,  that  she,  con- 
fiding in  the  said  last  mentioned  prom- 
ise and  undertaking  of  the  said  defend- 
ant, hath  always  from  thence  hitherto 
remained  and  continued,  and  still  is, 
sole  and  unmarried,  and  hath  been,  for 
and  during  all  the  time  last  aforesaid, 
and  still  is  ready  and  willing  to  marry 
him,  the  said  defendant,  to-wit,  at,  etc., 
aforesaid;  and  although  a  reasonable 
time  for  the  said  defendant  to  marry 
the  said  plaintiff  hath  elapsed,  since 
the  making  of  the  said  last  mentioned 
promise  and  undertaking  of  the  said 
defendant;  and  although  the  said 
plaintiff,  after  the  making  of  the  said 
last  mentioned  promise  and  undertak- 
ing of  the  said  defendant,  to-wit,  on, 
etc.,  at,  etc.,  aforesaid,  requested  the 
said  defendant  to  marry  her,  the  said 
plaintiff;  yet  the  said  defendant,  not 
regarding  his  said  last  mentioned  prom- 
ise and  undertaking,  did  not,  nor  would, 
at  the  said  time  when-  he  was  so  re- 
quested, as  last  aforesaid,  or  at  any 
time  before  or  afterwards,  marry  the 
said  plaintiff,  bnt  on  the  contrary 
thereof,  he,  the  said  defendant,  at  the 


said  time  when  he  was  so  requested  as 
last  aforesaid,  wholly  refused  then  or 
ever  to  marry  her,  the  said  plaintiff, 
to-wit,  at,  etc.,  aforesaid.  To  the  dam- 
age, etc.  Burr.  App.  261,  §524;  2  Chit. 
PI.  321. 

II.     Complaints. 

A.     Complaint  for  Befusal  To  Marry. 

I.      That    on    the    day    of 

.   18 ,   at  in    con- 


sideration that  the  plaintiff,  who  was 
then  unmarried,  would,  at  the  request 
of  the  defendant,  marry  him  on  re- 
quest, the  defendant  promised  to  marry 
the   plaintiff   within   a  reasonable   time 

(or,  on  the  day  of ; 

or,  on  request). 

II.  That  the  plaintiff,  confiding  in 
said  promise,  has  always  since  remained, 
and  now  is  ready  and  willing  to  marry 
the    defendant. 

III.  That  the  defendant  refuses  to 
marry  the  plaintiff",  although  a  reason- 
able   time    elapsed    before    this    action 

(or,  although  she,  on  the  • day 

of   ,   18 ,   requested   him   so 

dollars. 


to  do),  to  her  damage 
1  Abb.  Forms  369. 

B.  Complaint  on  Marriage  With  An- 

other. 
(I  and  II  as  in  preceding  form.) 
III.     That   the   defendant   afterwards 
married  a  certain   other  person,  to-wit, 
one  M.   N.,  contrary  to   his  said   prom- 
ise to  the  plaintiff.     1  Abb.  Forms  370 

C.  Complaint,  Defendant  Married  at 

Time  of  Promise. 
III.  Tliat  at  the  time  of  making 
said  promise  the  defendant  represented 
to  the  plaintiff  that  he  was  unmarried, 
whereas,  in  fact,  he  was  then  married 
to  another  person,  of  which  fact  the 
plaintiff  had  no  notice.  1  Abb.  Forms 
370. 
III.    Defenses. 

A.  Answer    That    Plaintiff    Was    of 

Bad    Character. 

I.  That  at  the  time  mentioned  as 
the  time  of  said  supposed  promise,  the 
filaintiff  was  unchaste  (or,  habitually 
intPi7ipcrate)  and  generally  reputed 
among   her   neighbors  so   to   be. 

II.  That  defendant  was  wholly  ig- 
norant thereof  at   that   time. 

III.  That  upon  being  informed 
thereof,  he  refused  to  marry  the 
plaintiff.     2  Abb.  Forms  105. 

B.  Answer,    Drnitd  of  Promise. 
That  he  never  i)runiis(>d  to  marry  the 

plaintiff.     2   Abb.    Forms    lO.'j. 
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C.  Answer,      Denial      of      riaintiff's 

lutuliiuss. 
That  tlio  plaiiitiir  has  not  boon  roady 
and    ^YilliIlJ;    to    marry    tlie   -dofoudant, 
nor   did    she   ovor   otVor    to    marry    him, 
as    alloged.      2   Abb.   Forms    lOo. 

D.  Answer,  Denial  of  Breach. 

That   the   defendant    has   not   refused 
to    marry    the    phiintiff,    but     on     the 

day  of  ,  IS ,  and 

ever  since,  has  been  ready  and  willing 
to  marry  her,  which  she  well  knew. 
2  Abb.  Forms  lOo. 


BREACH  OF  THE  PEACE. 

I.  Indictment  for  Using  Profane  and 

Abusive  Language,  liKi 

II.  Indictment  for  Breach  of  the  Peace 

by  Noise  and  Disturbance,  2lo 

I.  Indictment  for  Using  Profane  and 

Abusive  Language. 

"The  Giaiul  Jury  of  Izard  county, 
etc.,  etc.,  accuse  Kubort  Moser  of  the 
crime  of  using  profane  and  abusive 
language^  calculated  to  cause  a  breach 
of  the  peace,  committed  as  follows, 
to-wit:  The  said  Kobert  Moser,  on  the 
20th  day  of  September,  1877,  in  the 
county,  etc.,  aforesaid,  unlawfully  and 
violently  did  make  use  of  profane  and 
abusive  language  toward  and  about 
and  in  the  presence  and  hearing  of  one 
W.  T.  Moser,  then  and  there  being,  by 
then  and  there  saying  to  the  said  W.  T. 
Moser,  go  to  hell,  God  damn  you,  which 
language  was  then  and  there  calculated 
to  arouse  to  anger  the  said  W.  T. 
Moser  and  then  and  there  cause  a 
breach  of  peace;  against  the  peace  and 
dignjtv  of  the  State,"  etc.  State  V. 
Moser!;   33   Ark.    140. 

II.  Indictment  for  Breach  of  Peace  by 

Noise  and  Disturbance. 

"That  he,  on  tlie  24th  of  August, 
1809,  about  the  hour  of  ten  of  the 
clock  in  the  night  of  the  same  day, 
with  force  and  arms  at  Lurgan  town- 
ship, in  the  county  aforesaid,  the  dwell- 
ing house  of  James  Strain  there  sit- 
uate, unlawfully,  maliciously  and  secret- 
ly did  break  and  enter,  with  intent  to 
disturb  the  peace  of  the  commonwealth; 
and  so  being  in  the  said  dwelling 
house,  unlawfully,  vehemently,  and 
turbulently  did  make  a  great  noise,  in 
disturbance  of  the  j>eace  of  the  com- 
monwealth, and  greatly  misbehaved 
himself,  in  the  said  dwelling  house;  and 
Elizabeth  Strain,  the  wife  of  the  said 


Jamos,  greatly  did  frighten  and  alarm, 
by  means  of  which  said  frijrlit  and 
alarm  she  the  said  Elizaboth,  being 
then  and  there  pregnant,  did  on  the 
7th  day  of  September,  in  the  year 
aforesaid,  at  the  county  aforesaid  mis- 
carry, and  other  wrongs  to  tiie  said 
i:iiiai)eth  then  and  there  did,  to  the 
ovil  "xamplo,  etc."  Com.  r.  Taylor, 
,■)   Binn.    (I'a.)    277. 
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L     Indictments. 

A.  Indictment  for  Attempting  To 
Bribe. 

That  heretofore,  to-wit,  on,  etc.,  at, 
etc.,  W.  P.  and  R.  B.  being  then  and 
there  officers  of  the  cUstoms  of  our 
said  lord  the  king,  did  in  due  man- 
ner take  and  seize  as  forfeited,  cer- 
tain goods  and  merchandises  (to-wit), 
divers,  etc.,  which  said  goods  and  mer- 
chandises might  then  and  there  law- 
fully be  seized  by  the  said  W.  P.  and 
R.  B.  as  such  officers  as  aforesaid,  and 
were  then  and  there  proceeding  to  se- 
cure the  same  as  forfeited  as  aforesaid: 
and  the  said  attorney-general,  etc.,  that 
W.  M.,  late  of,  etc.,  linen  draper,  well 
knowing  the  premises,  but  having  no 
regard  for  the  laws  and  statutes  of  tliis 
realm,  nor  for  the  penalties  and  for- 
feitures therein  and  thereby  mentioned 
and  provided,  and  unlawfully  devising, 
contriving  and  intending  to  cheat  and 
defraud  our  said  lord  the  king  in  his 
said  revenue  of  the  customs,  afterwards 
and  whilst  the  said  goods  and  mer- 
chandizes remained  in  the  custody  and 
possession  of  the  said  W.  P.  and  R.  B. 
as  such  officers  as  aforesaid  (that  is 
to  say);  on  the  said,  etc.,  at,  etc.,  did 
unlawfully  and  corruptly  offer  to  the 
said  W.  P.  and  R.  B.  being  then  and 
there  such  officers  of  the  customs  as 
aforesaid,  a  bribe,  recompence,  and  re- 
ward, of  a  sum  of  money  (to-wit)  the 
sum  of,  etc.,  for  them  the  said  W.  P. 
and  R.  B.  unlawfully,  unjustly,  and 
contrary  to  the  duty  of  their  said  sev- 
eral and  respective  offices,  to-wit,  re- 
linquish, and  give  up  the  possession  of 
the  said,  etc.,  so  seized  as  aforesaid,  in 
order  that  the  same  might  not  be  se- 
cured as  forfeited  as  aforesaid,  where- 
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by  our  said  lord  the  king  might  and 
would  be  then  and  there  defrauded  in 
his  said  revenue  of  the  customs,  in  con- 
tempt of.,  etc.,  to  the  evil  and  per- 
nicious example  of,  etc.,  and  against 
thq  peace  of,  etc.,  and  also  against 
the  form  of  the  statute  in  such  case 
made  and  provided.  By  reason  where- 
of, and  bv  force  of  the  same  statute, 
he  the  said  W.  M.  hath  forfeited  and 
lost  the  sum  of  501  of  lawful,  etc. 

And  the  said  attorney-general,  of, 
etc.,  that  heretofore  (to-wit),  on  the 
said,  etc.,  in,  etc.,  at,  etc.,  aforesaid, 
in  London  aforesaid,  the  said  W.  P. 
and  E.  B.  being  then  and  there  such 
ofificers  of  the  customs  of  our  said  lord 
the  king  as  aforesaid,  did  in  due  man- 
ner take  and  seize  as  forfeited,  certain 
other  goods  and  merchandizes  (to-wit), 
divers  other,  etc.,  which  said  last-men- 
tioned, etc.,  might  then  and  there  law- 
fully be  seized  by  the  said  W.  P.  and 
R.  B.  as  such  officers  as  aforesaid,  and 
were  then  and  there  proceeding  to  se- 
cure the  same  as  forfeited  as  aforesaid. 
And  the  said  attorney-general  of,  etc., 
that  the  said  W.  M.  well  knowing  the 
premises,  but  having  no  regard  for  the 
laws  and  statutes  of  this  realm,  nor  for 
the  penalties  and  forfeitures  therein 
and  thereby  mentioned  and  provided, 
and  unlawfully  contriving,  devising, 
and  intending  to  cheat  and  defraud  our 
said  lord  the  king,  in  his  said  revenue 
of  the  customs,  afterwards  and  whilst 
the  said  last-mentioned  goods  and  mer- 
chandizes remaining  in  the  custody  and 
possession  of  the  said  W.  P.  and  R.  B. 
as  such  officers  as  aforesaid  (that  is 
to  say),  on  the  said,  etc.,  in,  etc.,  at, 
etc.,  in  London  aforesaid,  did  unlaw- 
fully and  corruptly  offer  to  the  said 
E.  B.  being  then  and  there  such  officer 
of  the  customs  as  aforesaid,  a  bribe, 
recompence,  and  reward,  of  a  sum  of 
money  (to-wit),  the  sum  of,  etc.,  for  the 
use  of  himself  and  the  said  E.  B.  and 
of  fhe  said  W.  P.  for  them  then  the 
said  R.  B.  and  W.  P,  unlawfully,  un- 
justly, and  contrary  to  the  duty  of 
their  said  several  and  respective  of- 
fices to  quit,  relinquish,  and  give  up 
the  possession  of  the  said  last-men- 
tioned goods  and  merchandizes  so  seized 
a»  aforesaid,  in  ordor  that  the  same 
might  not  be  secured  as  forfeited  as 
aforesaid,  whereby  our  said  lord  tlie 
king  might  and  would  be  thf-n  and 
there  d.^frauded  in  his  said  revenue  of 
the  customs,  in  contempt,  etc  3  Chit. 
Cr.  L.  695. 


B.  Indictment    for    Giving    Bribe    at 

Election. 

"State  of  Me.  Knox  ss:  At  the 
supreme  judicial  court,  begun  and  hold- 
en  at  Eoekland,  within  and  for  the 
county  of  Knox,  on  the  second  Tuesday 
of  March,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  eighty-one. 

"The  jurors  for  said  state,  upon 
their  oath  present,  that  a  meeting  of 
the  inhabitants  qualified  to  vote,  of 
ward  one,  in  Rockland,  in  the  county 
of  Knox,  for  the  election  of  one  alder- 
man, three  common  councilmen,  on  the 
eighth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  eighty-one,  at  said  Eoekland,  was 
then  and  there  duly  holden. 

"And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that 
Charles  A.  Jackson,  of  Rockland,  in 
said  county  of  Knox,  did  then  and 
there  at  the  said  election,  unlawfully 
and  wilfully  attempt  to  influence  the" 
said  Augustus  ]\Iontgomery,  so  being 
a  qualified  voter  in  tliis  state  as  afore- 
said, to  give  his,  the  said  Augustus 
Montgomery's  ballot,  in  said  election 
then  and  there  duly  holden,  by  then 
and  there  offering  and  paying  him,  the 
said  Augustus  Montgomery,  the  sum 
of  two  dollars  in  lawful  money,  against 
the  peace  of  said  state. 

"A    true  bill. 
"Eobert  Long,  foreman,  pro  tem. 

"J.  O.  Eobinson,  county  attorney. 
State  v.  Jackson,  73  Me.  91. 

C.  Indictment    for    Accepting    Bribe. 
"That  the  said  Eoger  C.  Guthrie,  in 

the  city  of  Omaha,"  ^tc,  "being  then 
and  there  a  ministerial  officer,  to-wit, 
the  city  marshal  of  the  city  of  Omaha, 
duly  and  legally  appointed,  confirmed, 
qualified,  and  sworn  to  discharge  the 
duties  of  that  office,  it  being  an  office 
of  importance  and  trust  concerning  the 
administration  of  public  justice,  law, 
and  order  within  said  city,  county  and 
state,  contriving  and  intending  the 
powers  and  duties  of  his  said  office  and 
the  trust  and  confidence  thereby  re- 
posed in  him  to  violate,  prosecute  and 
betray,  and  contriving  and  intending 
then  and  there  the  powers  and  duties 
of  his  said  office  to  discharge  and  per- 
form with  jiartiality  and  favor  and 
contrary  to  law.  and  then  and  there 
with  tiie  intent  aforesaid  unlawfully, 
knowingly,  corruptly,  and  feloniously 
take,  accept,  and  receive  from  (Miarles 
Branch    and    others,    whose    names    arc 
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to  the  inrors  unknown,  the  sum  of 
throe  hundrod  dollars  in  nionoy  of  the 
value  of  three  hundred  dollars,  as  a 
bribe  and  pecuniary  reward,  offered 
and  pivon  by  the  said  Cliarles  Branch 
and  olhers.  and  by  the  said  Roger  C, 
Guthrie  taken,  accepted,  and  received, 
with  the  intent  and  purpose  to  induce 
him  the  said  Roger  C.  Guthrie,  in  his 
oflice  aforesaid,  to  permit,  authorize, 
and  allow  certain  gamblers,  to -wit, 
Chas.  S.  Higgins.  Seth  C.  Baldwin, 
Hiram  B.  Kennedy,  Goodley  Brocker, 
James  Morrison,  William.  Spderstron, 
Chas.  Branch,  and  others  to  the  grand 
jurors  unknown,  to  keep,  use,  and  oc- 
cupy buildings  and  rooms  for  the  pur- 
pose of  and  devoted  to  gambling,  to 
exhibit  gaming  tables,  gaming  estab- 
lishments, gaming  devices,  and  other 
ap[>aratus  to  win  and  gain  money  and 
to  carry  on,  conduct,  and  prosecute  the 
habit,  practice,  and  profession  of  gam 
bling,  and  in  the  corporate  limits  of 
the  city  of  Omaha,  and  to  induce  and 
influence  him  the  said  Eoger  C.  Guthrie, 
then  and  there  and  thereafter  not  to 
arrest  nor  cause  to  be  arrested  the  said 
gamblers,  and  to  keep  and  protect  them 
from  arrest  and  punishment,  and  free, 
clear,  and  exempt  from  municipal  or 
police  molestation,  interference,  or  at- 
tack while  engaged  in  the  business, 
practice  and  profession  of  gambling  as 
aforesaid,  in  violation  of  law,"  etc, 
Guthrie  v.  State,  16  Neb.  667,  21  N.  W. 
455. 

D.  Indictment  for  Agreement  To 
Bribe. 

That  before,  and  at  the  time  of  the 
committing  the  offense  hereinafter  next 
mentioned,  one  W.  W.,  since  deceased, 
was  an  officer  and  person  duly  ap- 
pointed and  authorized  by  our  sover- 
eign lord  the  now  king,  to  manage  th« 
duties  on  stamped  vellum,  parchment, 
and  paper,  in  a.  certain  office,  to-wit,  in 
a  certain  office  relating  to  the  revenue 
of  our  said  lord  the  king,  that  is  to 
say,  as  a  distributor  of  such  stamped 
vellum,  parchment,  and  paper,  in  and 
for  the  county  of  D.,  and  a  receiver 
of  the  revenue  of  our  said  lord  the 
king,  arising  from  his  the  said  W.  W. '3 
distributing  such  stamps  as  aforesaid, 
to-wit,  for  certain  reward  to  him  the 
said  W.  W.  in  that  behalf,  at,  etc.  And 
the  jurors,  etc.,  do  further  present,  that 
heretofore,  to-wit,  on,  etc.,  it  was  cor- 
ruptly, and  against  the  form  of  the 
statute    in    such,    etc.,    agreed    by    and 


between  the  said  W.  W.,  sineo  deceased, 
and  J.  W.,  late  of,  etc.,  yeoman,  as  fol- 
lows,   that    is    to    say,    that    tlie    said 
W.    W.    should,    for    the    considerations 
hereinafter  next  mentioned,  resign  and 
relinquish    his    said    office    and    employ- 
ment  in   favor  of   the   said  J.   W.,  and 
should   cause   and   procure   the   said   W. 
W.  to  be  retained  and  employed  by  the 
said    commissioners,    ajipoiiitod    and    au- 
tiiorized  by  his  majesty  to  manage  the 
duties    on    stamped    vellum,    for    parch- 
ment  and   paper,   in   and    for   the   said 
county  of  D.,  and  as  such   received  as 
aforesaid,  in  lieu  and  stead  of  him  the 
said    W.    W.,   and   that   the   said   J.   W. 
should,  for  and  in  consideration  of  the 
premises,  permit  and  suffer  the  said  W. 
W.  for  and  during  his  natural  life,  not- 
withstanding such  his  relinquislunent  of 
such    his    said    office    as    aforesaid,    and 
such    retainer   and   employment    of   the 
said   J.    W.,   in    the    same,    in    lieu   and 
stead  of  the  said  W.  W.  as  aforesaid, 
to  continue  to  exercise  the  same,  and 
to  receive  and  take  to  his  own  proper 
use  and  benefit  all  the  emoluments  and 
reward    which    should    and    might   arise 
therefrom.       And    the    jurors,    etc.,    do 
further    present,    that    in    pursuance    of 
the    said    corrupt    and    unlawful    agree- 
ment,   and   on    the    terms,    and    in    pur- 
suance  thereof,   afterwards,   to-wit,   on, 
etc.,    aforesaid,   at,    etc.,   aforesaid,   the 
said  W.  W.,  at  the  special,  etc.,  of  the 
said    J.    W.,   did   resign    and    relinquish 
his  said  office  and  employment  in  favor 
of   the    said   J.   W.,    and    did   then   and 
there   at   the   like   special   instance  and 
request   of   the    said   J.    W.,   cause   and 
procure  him  the  said  J.  W.  to  be  duly 
retained    and    employed,    and    the    said 
J.    W.    was    accordingly    duly  ,  retained 
and     employed    by    certain    then    com- 
missioners,   appointed    and    authorized 
by    his   majesty    to   manage    the    duties 
on    stamped    vellum,     parchment     and 
j)aper,    in    the    said    office    of   such    dis- 
tributor of  such  stamped  vellum,  parch- 
ment   and    paper   as    aforesaid,   in    and 
for  the  said  county  of  D.,  and  as  such 
receiver  as  aforesaid,  in  lieu  and  stead 
of   him   the   said   W.   W.,   and   that  the 
said    J.    W.,    in    further    pursuance    of 
the    said    corrupt    and    unlawful    agree- 
ment,   and     in     consideration     of     the 
premises,  afterwards,  and  for  and  dur- 
ing   the    natural    life    of    him    the    said 
W.   W.,  to-wit,  from  the  day  and  year 
aforesaid,  until   afterwards,   to-wit,  on, 
etc.,    when    the    said    W.    W.    died,    to- 
wit,  at,  etc.,  aforesaid,  did  permit  and 
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suffer  the  said  "W.  W.,  notwithstanding 
his  said  relinquishment  of  his  said  of- 
fice as  aforesaid,  and  the  said  retainer 
and  employment  of  the  said  J.  W.  in 
the  same,  in  lieu  and  stead  of  the 
said  W.  W.  as  aforesaid,  to  continue 
to  exercise  the  same,  and  to  receive 
and  take  to  his  own  proper  use  and 
benefit,  and  the  said  W.  W.  did  accord- 
ingly, during  that  time,  continue  to 
exercise  the  said  office,  and  to  take  to 
his  ow^n  proper  use  and  benefit  all  the 
emoluments  and  reward  which  did  dur- 
ing that  time  arise  therefrom,  to-wit, 
at,  etc.,  aforesaid,  in  contempt,  etc.,  to 
the  evil  and  pernicious  example,  etc., 
and  against  the  form  of  the  statute, 
etc.    3  Chit.  Cr.  L.  6S2. 
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I.     Indictment. 

A.  Indictment  for  Burglary  With  In- 

tent To  Steal. 
That  J.  v.,  late  of,  etc.,  and  J.  A., 
late  of,  etc.,  on,  etc.,  about  the  hour 
of  six  in  the  night  of  the  same  day, 
with  force  and  arms,  at,  etc.,  afore- 
said, the  dwelling  house  of  M.  N.,  spin- 
ster, and  A.  N.,  spinster,  there  situate, 
feloniously  and  burglariously  did  break 
and  enter,  with  intent  the  goods  and 
chattels  of  the  said  M.  N.  and  A.  N., 
in  the  said  dwelling  house  then  and 
there  being  found,  then  and  there  felon- 
iously and  burglariously  to  steal,  take 
and  carry  away,  against  the  peace,  etc. 
3   Chit.  Cr.  L.  1118. 

B.  Indictment  for  Burglary  and  Act- 

ual Stealing. 
Tha*  A.  B.,  late  of,  etc.,  on,  etc., 
about  the  hour  of  twelve  in  flic  night 
of  the  same  day,  with  force  and  arms, 
at,  etc.,  aforesaid,  the  dwelling  house 
of  one  0.  D.  there  situate,  feloniously 
and  burglariously  did  break  and  enter, 
with  intent  tho  goods  and  chattels  of 
the  said  C.  D.  in  the  said  dwelling 
house  then  and  there  being,  (hen  and 
there  feloniously  and  burglariously  to 
steal,  take  and  carry  away,  and  tiien  and 
there,  with  force  and  arms,  one  silver 
watch,  of  the  value  of  forty  shillings, 
of   the  goods   and   chattels  of  the   said 


C.  D.  in  the  same  dwelling  house  then 
and  there  being  found,  then  and  there 
feloniously  and  burglariously  did  steal, 
take  and  carry  away  against  the  peace 
of    our   said    lord    the    king,    his   crown, 
and -dignity.      3    Chit.    Cr.   L.    1119. 
C.     Indictment  for  Burglary  With  In- 
tent,  and   Actual   Stealing. 
"The   grand   jurors   of   the    state   of 
West  Virginia  in  and  for  the  body  of 
the  county  of  Clay,  and  now  attending 
the   said    court,    upon    their    oaths   pre- 
sent  that   Frank   McClung,  alias  Frank 
McAllister,  alias  Frank  McClintock,  ou 

the day   of  1890—, 

about    the    hour    o'clock,    in    the 

night-time  of  that  day,  feloniously  and 
burglariously  did  break  and  enter  into 
the  dwelling  house  of  one  Lewis  Kyer, 
situated  in  said  county,  with  intent 
the  goods  and  chattels  of  him  the  said 
Lewis  K3'er,  in  the  said  dwelling  house 
then  and  there  being,  then  and  there 
feloniously  and  burglariously  to  steal, 
take  and  carry  away,  and  one 
pair  of  pants  or  pantaloons,  and 
other  goods  and  chattels,  of  the  value 
of  $24.00,  of  the  goods  and  chattels  of 
the  said  Lewis  Kyer,  in  the  said  dwell- 
ing house  in  the  county  aforesaid,  then 
and  there  being  found,  then  and  there 
feloniously  and  burglariously  did  steal, 
take  and  carry  away.  And  the  grand 
jurors  aforesaid,  upon  their  oaths  afore- 
said, present  that  the  said  Frank  Mc- 
Clung,   alias    Frank    McAllister,     alias 

Frank  McClintock,  on  the day 

of ,  1890,  in  the  county  afore- 
said, did  feloniously  and  burglariously 
take,  steal,  and  carry  away  the  goods 
and  chattels  belonging  to  one  Lewis 
Kyer  of  the  value  of  .$24.00,  and  on©  ' 
pair  of  pants  of  the  value  of  $5.00,  and 
he  the  said  McClung,  alias  McAllister, 
alias  McClintock,  did  then  and  there 
break  and  enter  the  dwelling  house  of 
the  said  Lewis  Kyer  in  the  night-time, 
with  intent  to  commit  larceny  and 
burglary,  and  did  then  and  there  felon- 
iously and  burglariously  take,  steal  and 
carry  away  household  goods  of  tho 
value  of  $24.00  against  the  peace  and 
dignity  of  the  state."  State  v.  Mc- 
Clung, 14  Crim.  L.  Mag.  84,  85. 
D.     Indictment  for  Breaking  Out  of  a 

IIousc. 
That  A.  B.,  late  of,  etc.,  on,  etc., 
about  the  hour  of  three  in  the  night 
of  the  same  day,  at,  etc.,  aforesaid, 
being  in  the  dwelling  house  of  C.  D., 
esquire,    there    situate,    one   silk   purse, 
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of  the  value  of  sixpence,  ami  forty 
pouiuls  ill  inonios  luimbiTcd,  of  tlit» 
goods,  chattels  aiul  nionii-s  of  the  said 
C  D..  in  the  said  dwelliug  house  thoii 
and  there  being,  with  force  and  arms, 
feloniously  did  steal,  take  and  carry 
away;  and  that  the  said  A.  B.  being 
so  as  aforesaid  in  the  said  dwelling 
house,  and  having  comrnitted  the  fel- 
ony aforesaid,  in  manner  and  form 
aforesaid,  he  the  said  A.  B.  afterwards, 
to-wit,  on  the  same  day  and  year  afore- 
said, about  the  hour  of  three  in  the 
night  of  the  same  day,  with  force  and 
arms,  at,  etc.,  aforesaid,  the  sanu' 
dwelling  house  of  the  said  C.  D.  then 
and  there  feloniously  and  burglariously 
did  break  to  get  out  of  the  same,  and 
then  and  there  feloniously  did  break 
and  get  out  of  the  same,  against  the 
form  of  the  statute,  etc.,  and  against 
the  peace,  etc.     3  Chit.  Cr.  L.  1120. 

n.     Infonnation  for  Burglary. 

"I,  George  P.  Kossman,  district  at- 
torney for  said  county,  hereby  inform 
the  court  that  on  the  16th  day  of  Jan- 
uary, in  the  year  1889,  at  said  county, 
B.  G.  Martin,  at  the  store  building  ot 
B.  W.  French,  situated  in  the  city  oi 
Ashland,  in  said  county,  in  the  night- 
time of  the  same  day,  then  and  there 
unlawfully,  feloniously,  and  burglar- 
iously did  break  and  enter,  with  intent 
then  and  there  the  goods,  chattels,  and 
property  of  said  R.  W.  French,  then 
and  there  in  said  store  building  being 
found,  then  and  there  felonious!}'  and 
burglariously  to  steal,  take  and  carry 
away,  against  the  peace  and  dignity  ot 
the  state  of  Wisconsin."  Martin  V, 
State,  79  Wis.  165,  48  N.  W.  119. 
CALEXDARS.-See  Trial. 
CANCELLATION  OF  INHTRU -MEM'S. 
See  Equity  Jurisdiction  and  Pro- 
cedure; Re.scission  and  Cancella- 
tion. 


CASE    (THE  ACTION  OF   TRESPASS 
ON  THE). 

For  other  forms,  see  4  Standard 
Proc.  628,  633,  637,  641,  642,  644,  648, 
650-652,  65.5. 

CROSS-R  EFERBNCES : 
Accord  and  Satisfaction: 

Plea    of   Accord    and    Satisfaction    in 
Case. 
Animals: 

Declaration     for     Keeping     Dog     Ac- 
customed  To   Bite  ^lankind; 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


Declaration     for    Keeping     Dog     Ac- 
customed To  Bite  Sheep  and  Other 
Animals. 
Attoknkys : 

Declaration     Against     Attorney     for 
-Negligence. 
Criminal  (Conversation: 

Declaration    for    Criminal    Conversa- 
tion. 
General   Issue  and   General  Denial: 
J 'lea    of    Not    Guilty     in     Case     and 

Trover; 
Plea    of    Not    Guilty     in     Case    and 
Trover,   Several    Defendants. 
Judgments  and  Decrees,  Enforcement 
OF: 

Fieri  Facias  for  Plaint  iff  in   Case; 
Fieri   Facias,   Testatum   in  Case; 
Fieri   Faeias   on   Case   as   of  Nonsuit; 
Capias  Ad  Satisfaciendum  in  Case; 
Capias    Ad    Satisfaciendum    on    Judg- 
ment as  in  Case-  of  Nonsuit. 
Negligence: 

Declaration  Against  Owner  of  Coach 
for  Negligence  of  Servant  in  Driv- 
ing  Against   Chaise; 
Declaration  Against  Bailee   for  Neg- 
ligence; 
Declaration  Against  Common  Carrier 
for   Losing   Box. 
Parent  and  Child: 

Declaration    for  "Debauching    Daugh- 
ter. 
Scire  Facias: 

Scire  Facias  To  Revive  Judgment   in 
Case. 
Ships  and  Shipping: 

Declaration  Against  Owner  of  Steam- 
boat  for   Negligence; 
Declaration    Against    Owner    of   Ves- 
sel for  Negligence  in  Navigation. 
Trover  and  Conversion: 

Declaration    in    Case    in    Trover    for 

Goods,  Etc.; 
Declaration    in    Case    in    Trover    for 
Promissory  Note. 
Verdict  : 

Postea   for  Defendant   on    a   Plea   of 
Not  Guilty  in  Case. 

WlARRANTY: 

Deelaration    for    False    Warranty    of 
Horse. 
Veclaration  Afjainst   Occupier   of  TTouse 
For  Laying  Eubhish  in  Street,  Where- 
by Carridfic  Was  Overturned. 
A.  B.,  jilaintifT  in  this  suit,  by  E.  F., 
his    attorney,    complains    of    C.    D.,    de- 
fendant  in  this  suit,   being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case: 
For    that    whereas    the    said    defendant 
before    and    at    the    time    of    the    com- 
mitting   of    the    grievance    hereinafter 
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next  mentioned,  was  possessed  of  a  cer- 
tain messuage  with  the  appurtenances, 
situate   and   being   in   a   certain    street 

called     ,     in     the     town      (or 

"city")   of ,  in  the  county  of 

aforesaid,   which    said   street, 


at  the  time  of  the  committing  of  such 
grievance,  and  from  thence  hitherto 
hath  been,  and  still  is,  a  common  pub- 
lic street  and  highway,  for  all  persons 
to  go,  return,  pass,  and  repass,  in,  by, 
and  with  coaches;  chariots,  and  other 
carriages,  at  their  free  will  and  pleas- 
ure, to-wit,  at,  etc.  (the  venue),  yet 
the  said  defendant,  well  knowing  the 
premises,  whilst  he  was  so  possessed 
of  the  said  messuage  with  the  appur- 
tenances,   as    aforesaid,    to-wit,    on    the 

• day  of ,  in  the  year 

one      thousand      eight      hundred      and 

(the    day    of    the    injury,    or 

about    it),    at    the    town    (or    "city") 

of ,  in  the  county  of  ■ 

aforesaid,  wrongfully  and  unjustly  put 
and  placed  divers  large  quantities  of 
materials,  dirt  and  rubbish  in  the  said 
street,  near  to  the  said  messuage,  and 
wrongfully  and  injuriously  kept,  anil 
continued  the  same  therein,  and  during 
the  night-time  of  that  day,  without 
fixing  or  placing,  or  causing  to  be  fixed 
or  placed,  any  light,  or  signal  at  or 
near  such  dirt  or  rubbish,  to  denote  or 
show  that  the  same  were  so  there  as 
aforesaid;  by  means,  and  in  conse- 
quence of  which  said  negligence  and 
improper  conduct  of  the  said  defendant, 
in  that  respect,  afterwards,  to-wit,  in 
the    night-time    of    the    said 


day  of ,  in  the  year  aforesaid, 

to-wit,  at,  etc.  (the  venue),  aforesaid, 
a  certain  carriage  of  the  said  plaintiff, 
of  great  value,  to-wit,  of  the  value 
of dollars,  with  the  said  plain- 
tiff therein,  then  and  there  going  and 
passing  in  and  through  the  said  street, 
was  accidentally  driven  upon  and 
against  the  said  dirt  and  rubbish,  and 
was  thereby,  then  and  there,  over- 
turned; by  means  whereof  the  said 
plaintiff  then  and  there  became,  and 
was,  greatly  hurt,  bruised,  cut  and 
wounded,  and  sick,  sore,  lame  and  dis- 
ordered, and  so  remained  and  contin- 
ued, for  a  long  space  of  time,  to-wit, 
for  the  space  of  (six)  montiis  tlienco 
next  following,  during  all  of  wiiicli 
time  he  the  said  plaintiff  thereby  suf- 
fered and  underwent  great  pain, 
and  was  thereby,  then  and  there, 
hindered  and  prevented  from  per- 
forming    and      transacting     bis     law- 


ful affairs  and  business,  by  him  dur- 
ing that  time,  to  be  performed  and 
transacted;  and  also,  by  means  of  the 
premises,  he  the  said  plaintiff  was 
thereby  then  and  there  put  to  great 
expense,  costs  and  charges,  in  the  whole 
amounting    to    a    large    sum    of   money, 

to-wit,    the    sum    of dollars, 

in  and  about  endeavoring  to  be  cured 
of  the  said  wounds,  sickness,  lameness 
and  disorder,  so  occasioned  as  afore- 
said (and  also,  by  means  of  the  prem- 
ises, he  the  said  plaintiff  hath  been  put 
to  great  expense,  costs  and  charges,  in 
the  whole  amounting  to  a  large  sum  of 

money,     to-wit,    the    sum    of    

dollars,  in  and  about  the  repairing  of 
the  said  carriage,  so  damaged  as  afore- 
said), to-wit,  at,  etc.  (the  venue), 
aforesaid.     To  the  damage  of  the  said 

plaintiff  of dollars  (enough  to 

cover  the  real  damage),  and  therefore 
he  brings  his  suit,  etc.  Burr.  App.  308, 
§578;   2  Chit.  PI.  598;   Till.  Forms  409. 


CASE  AND  QUESTION  CERTIFIED, 
RESERVED  OR  REPORTED. 

I.  Question    of   Jurisdiction    Certified, 

245 

II.  Several  Questions  Certified,   246 

For  other  forms,  see  4  Standard 
Proc.  707,  712,  714. 

I,     Question  of  Jurisdiction  Certified. 

"The  plaintiff,  considering  itself  ag- 
grieved by  the  rulings  of  said  court  in 
the  said  case,  in  which  final  judgment 
was  rendered  at  the  May  term,  1894, 
to-wit,  on  May  30,  1894,  of  said  cir- 
cuit court  held  at  this  place,  dismissing 
the  said  case  because  the  said  court, 
in  its  opinion,  did  not  have  jurisdiction 
thereof,  and  having  on  the  Thirtieth 
day  of  May,  1894,  filed  its  bill  of  ex- 
ceptions, and  having  on  this  day  filed 
its  assignment  of  errors  and  its  peti- 
tion praying  for  a  writ  of  error  to 
said  judgment  and  proceedings  to  the 
Suj/reme  Court  of  the  United  States 
ujion  the  said  question  of  jurisdiction, 
and  praying  that  said  writ  of  error 
be  allowed  it  to  the  said  Supreme 
Court  of  the  United  States,  and  that 
a  full  transcript  of  the  record  and 
I)roceedings  in  said  cause,  duly  authen- 
ticated, be  sent  to  said  Supreme  Court. 

Now  on  this  day,  to-wit,  May  30, 
1894,  it  is  ordered  and  considered  by 
this  court  that  said  writ  of  error  be 
allowed  ami  awarded  as  prayed  for, 
.    ,    ."     In   re   Lehigh    MJn.    &    Man. 
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II.     Several  Questions  Certified. 

First.  Wliothor  tlio  si-coiui  count  in 
said  indietiiiont,  in  niaimi-r  and  form 
as  tliorein  stated,  is  in  itsolf  repugnant. 

Second.  ^Vhctlu<r  tlio  Gtli  section  ot 
the  said  Act  of  ConKross.  entitled  "An 
Act  To  Authorize  the  Issue  of  United 
States  Notes,  and  for  the  Redemi>tion 
or  Funding  Thereof,  and  for  Funding 
the  Floating  Debt  of  the  United 
States,"  approved  Feb.  25,  1S62,  is  re- 
pugnant; and  whetlier  any  person  could, 
under  said  act,  be  legally  convicted  of 
and  punished  for  any  offense  what- 
ever, other  than  that  of  altering,  and 
causing  and  procuring  to  be  altered, 
and  willingly  aiding  and  assisting  in 
altering  a  note,  bond,  coupon,  or  other 
security  issued  under  authority  of  said 
act. 

Third.  Whether  the  4th  paragraph 
or  clause  of  said  tith  section  of  the  act 
aforesaid,  which  is  in  the  words  fol- 
lowing, to-wit:  "Or  shall  pass,  utter, 
publish  or  sell,  or  attempt  to  pass, 
utter,  publish  or  sell,  or  bring  into  the 
United  States  from  any  foreign  place 
with  intent  to  pass,  utter,  publish  or 
sell,  or  shall  have  or  keep  in  posses- 
sion or  conceal,  with  intent  to  utter, 
publish  or  sell,  any  such  false,  forged, 
counterfeited  or  altered  note,  bond, 
coupon,  or  other  security  with  intent 
to  defraud,  etc.,  is  repugnant. 

Fourth.  Whether  the  defendant 
could,  under  said  4th  paragraph  »r 
clause  of  said  section,  be  legally  con- 
victed of  and  punished  for  uttering  or 
passing  a  forged  or  counterfeit  note, 
purporting  to  be  a  United  States  treas- 
ury note,  issued  under  authority  of 
said   act. 

Fifth.  _  Whether  the  defendant  could, 
under  said  4th  paragraph  or  clause  of 
said  6th  section  be  legally  convicted 
of  and  punished  for  any  offense  what- 
ever, other  than  passing,  uttering, 
publishing  or  selling,  etc.,  an  "altered 
note,  bond,  coupon  or  other  securitv, " 
etc.  United  States  r.  Howell,  11  Wall, 
(U.  S.)  432,  20  L.  ed.  195. 


CASE   ON  APPEAL. 


I.     Case,  240 

A.     Settinfj  Out  Evidence,  246 
Indorsement  on,  247 


B. 


C.     Containinff   Exceptions,  247 

1.  Trial  by  Jury,  247 

2.  Trial   hy   Court   or  Eeferee,   248 

See 


II.  Amendments  Proposed,  248 

III.  Notice   of  Settlement,   249 

IV.  Certificate  of  Judge,  249 

V.  Order  for  Time  To  Prepare,  2^9 

VI.  Transcript  of  Record  Under  Flor- 

ida Rules,   219 

VII.  Caption     of    Transcript,     Texas 
Rules,  231 

VIII.  Caption  and  Commencement  of 
Transcript,  Nebraska,  25 1 

IX.  Certificate  of  Clerk,  California,  251 

X.  Certificate  of  Justice  of  Peace  to 

Record,  Mississippi,  252 

CROSS-REFERENCE : 
Findings  and  Conclusions: 

Findings  in   an  Action  on  a  Promis- 
sory Note; 
Findings  in  an  Action  Upon  an  Inn- 
keeper's Liability; 
Notice   of   E.xceptions   to  Conclusions 

of  Court   or   Referee; 
Notice  of  Exceptions  to  Findings  of 
Fact. 
I.     Case. 

A.     Case  Setting  Out  Evidence. 

1.  The   issues   in    this   actioq    came 

2.  on    for   trial    before    the    Hon.    M. 

3.  N.,    one    of    the    justices    of    this 

4.  court,   at    a   circuit    court    held    at 
5. ,    in    and    for    the    county 

6.  of ,  on   the  day 

7.  of  ,   18 . 

A   jury    was    called    and    sworn, 

and  the  plaintiff  by  his  counsel 
opened  the   case. 

The  plaintiff  then,  to  maintain 
the  issues  upon  his  part,  called 
as  a  witness  J.  K.,  who  testified 
as  follows  (give  direct  examina- 
tion  in   full). 

Being  cross-examined,  he  testi- 
fied (give  cross-examination  in 
full). 

On  a  further  direct  examina- 
tion he  testified  (give  re-direct  ex- 
amination in  full). 

The  plaintiff  then  called  as  a 
witness  L.  M.,  who  testified  (give 
the    testimony   of   the   second    wit- 


9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
IS. 
19. 
20. 
21. 
22. 
23." 
24. 

25.  ness,  as  above  indicated). 

26.  The    plaintiff    then    read    in    evi- 

27.  dence  the  following  writing,  mark- 

28.  ed  Exhibit  A   (insert  the  exhibit). 

29.  And   the  plaintiff  then   rested. 

30.  The    defendant,    by    his    counsel, 

31.  then   opened   his  case   to   the  .jury 

32.  The    defendant    then,    to    main 
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33.  tain    the     issues     upon     his     part, 

34.  called  as  a  witness  N.  O.,  who  tes- 

35.  tified    (give   the    testimony   of   de- 
Se.     fendants's  witnesses,  as  above  iu- 

37.  dicated). 

38.  The  defendant  then  read  in  evi- 

39.  dence     the    deposition    of    P.    Q., 

40.  taken     conditionally    before     Hon. 

41.  M.  N.,  justice  at  the  city  of  New 

42.  York,    on    the day     of 

43. ,  18 — ,  which  was  as  fol- 

44.  lows  (insert  the  deposition). 

45.  The   cause  was  then  summed  up 

46.  by     the     respective     counsel,     and 

47.  submitted    to>  the   jury   under   the 

48.  charge  of  the  court. 

49.  The  jury  found  a  verdict   (here 

50.  state  the  verdict).     2  Abb.  Forms 

51.  483. 

Statement  That  Case  Contains  All  the 
Evidence. 

The  foregoing  is  all  the  evidence  re- 
ceived  at   the   trial   of  said  action. 

Note. — The  foregoing  should  be  era- 
bodied  in  case  or  bill  of  exceptions,  or. 
in  some  jurisdictions,  in  the  certificate 
of  the  trial  judge. 

B.  Indorsement    on   Case   or   Bill   of 

Exceptions. 
Take  notice,  that  the  within  is  a 
eopy  of  the  case  (or,  exceptions,  or, 
case  containing  exceptions)  proposed  on 
behalf  of  the  plaintiff  (or  defendant) 
herein.     2   Abb.  Forms  484. 

C.  Containing  Exceptions. 

1.     Ca.se    Containing    Exceptions    on 
Trial  by  Jury. 

(Page  1.) 

1.  The  issues  in   said  action   eame 

2.  on  for  trial  before  the  Hon.  M.  JN., 

3.  one   of   the   justices   of   this   court, 

4.  at  a  circuit  court   (or  special  term 

5.  of   this    court),    on     the    

6.  day  of ,  18 . 

7.  A   jury    was    called    and    sworn. 

8.  The      plaintiff,      by      his      counsel, 

9.  opened    the   case   to   the   jury. 

10.  The   plaintiff,   then,   to   maintain 

11.  the    issues    upon     liis    part,    called 

12.  as  a   witrifss   .1.   K.,   who  tostifiod: 

13.  (insert    the    testimony    in    full,    as 

14.  in    I,   A). 

15.  The   plaintiff  then   called   L.   M., 

16.  who    testified    (insert     the     testi- 

17.  mony). 

18.  On     hia     cross-examination      the 

19.  witness    testified:    "1    :un    not    un- 

20.  friendly  to  tlie  pl.-iintifT;  "  "1   did 

21.  not  say  at  any  time  that  the  de- 


22.  fendant  should  be  beaten  if  swear- 

23.  ing  could  do  it,  and  that  I   hoped 

24.  to    see    him    a    beggar;    I    did    not 

25.  say-  so.  in  presence  of  my  family 
261  in    my    own    house    on    last    new 

27.  year's  day." 

28.  The  plaintiff  here  rested,  and 
29-.  the  defendant  moved  for  a  non- 
30,  suit  on  the  grounds: 

•31.  1.     That   the   plaintiff    was    not 

32.  the   real  party  in  interest. 

33.  2.     That   the   contract   relied   on 

34.  by    the    plaintiff    was    invalid,    as 

35.  not,   being   in    writing,    subscribed 

36.  by  the  party  to  be  charged. 

37.  The  court  denied  the  nonsuit, 
3'8.  and  the  defendant  excepted. 

39.  The   defendant,   to  maintain   the 

40.  issues'    on    his    part,    then    offered 

41.  himself  as  a  witness,  and  testified 

42.  as  follows:   (insert  his  testimony). 

43.  The    defendant    then    offered    to 

44.  show,    that    on    the    first     day     of 

45.  January    last,    the    witness    L.    M, 

46.  stated    in    his    own    house,    in    the 

47.  presence    of    his    family,    tliat    the 

48.  defendant    was    to    be     beaten     if 

49.  swearing  could  do  it;   and  that  he 

50.  hoped  to  see  the  defendant  a  beg- 

51.  gar. 

52.  The  plaintiff   objected   that   this 

53.  matter  was  merely   collateral;    the 

54.  court  held  the   objection   well  tak 

55.  en,  and  excluded  the  eviden'^e:  to 

56.  which  the  defendant  excepted. 

(Page  2.) 

1.  Tlie  court  charged  the  jury  (state 

2.  the, substance  of  the  whole  charge, 

3.  indicating  exceptions  taken   to  any 

4.  portions,  as  follows) :  that  the  tes- 

5.  timony    of    the    defendant     as     a 

6.  party  to  action  was  liable  to  sus- 

7.  picion  from  his  interest  in  the  re- 

8.  suit;    to    which   the   defendant    ex- 

9.  cepted. 

10.  The   court   further   charged   that 

11.  if   they  believed   the   statouient   of 

12.  the  witness  J.  K.,  the  plaintiff  was 

13.  entitled  to  a  verdict;  to  which  the 

14.  defendant  excei)tod. 

15.  The   court   further   charged   that 

16.  the    measure    of    damages    in    case 

17.  the    plaintiff    was    entitled    to    re- 

18.  cover,    was    the    profits    he    might 

19.  have    reasonably     calculated     upon 

20.  receiving,    if    the     defendant     had 

21.  performed  the  alleged  contract;  to 

22.  which  the  defendant  excepted. 

23.  The  jury  found  a  verdict  for  the 

24.  plaintiir     for    .     (Indorse- 

25.  ment  as  I,  B.)     2  Abb.  Forms  486. 
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2.     Case    Coniainiufi    Exceptions    on 
Trial    hy    Court    or    Scferee. 
(Title  of  the  cause.) 
(Page  1.) 


1. 
2 

i. 

4. 
5. 
6. 
7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33.' 

1. 

2. 

i! 

4. 
5. 

6. 


9. 
10. 
11. 
12. 
13. 
14, 
lo. 
16. 
17. 
IS. 
19. 
20. 


21. 


This  action  c:\uio  on  for  trial 
before  tlu^  court  at  a  special  term 
(or,  circuit  court),  held  in  and  for 

the    county    of   ,     at     the 

court    house    in    (or    be 

fore  M.  N.,  the  referee  appointed 
by  this  court  to  hear  and  deter- 
mine the  same,  at  his  oflice  at  the 

citv  of ),  on  the 

day   of  : — ,   18 , 

The    plaintiff,     by     his     counsel, 
haviufj    opened    his    case,    read    in 
evidence    the    note     mentioned     in 
the    pleadinojs,   which    was   marked 
Exhibit  A,  and  is  as  follows:    (in- 
sert  the  exhibit),  and  then   called 
as  a   witness  J.   K.,   who   testified 
(here   insert   the   testimony). 
The   plaintiff  then   rested. 
The   defendant   then   called   as  a 
witness    L.    :\r..    who    testified,    "1 
am  the  maker  of  the  note.  Exhibit 
A.     On  the  day  the  same  matured 
I  handed  to  plaintiff  a  new  note." 
The    defendant    then     called     on 
plaintiff  to   produce   this   note,  no- 
tice   to    produce    it     having     been 
given;    the    plaintiff    declined    to 
.     produce    it. 

Q.  State  the  contents  of  this 
.     new  note? 

This  question  was  objected  to 
.  by  the  plaintiff  as  immaterial  and 
(Page  2.) 

irrelevant.  The  objection  was 
overruled,  and  the  plaintiff  ex- 
cepted. 

A.  The  new  note  was  made  by 
me  to  the  order  of  the  plaintiff,  was 
dated  on  the  day  of  the  maturity 
of  the  previous  note,  and  was  pay- 
able ten  days  after  date,  for 
dollars. 

The   witness   further  testified: 

The  plaintiff  agreed  to  withdraw 
the  previous  note  from  the  bank, 
and  wait  for  the  money  till  the 
second  note  came  due. 

Being  cross-examined  he  testi- 
fied   (insert   testimony). 

The  court  (or  referee)  made 
and  filed  the  following  find- 
ings of  fact  and  conclusions  of 
law: 

Findinfi   of   Fart. 

1.      The   defendant    indorsed    the 


See  "How  To  Use -This  Volume,"  Introduction,  page  v. 


2'2.  nolo   referred   to   in    the   pleadings. 

2',\.  2.      At    maturity    the    said    note 

LM.  was  duly  protesteii,  and  notice  duly 

2.1.  given  to  the  defendant. 

-'i.  3.      The    jjlaintifT,   by   agreement 

117.  with   the   maker  of   said   note,   ex- 

LIS.  tended    the    time    for   payment    by 

29.  the    maker,    thirteen   days,   includ- 

30.  ing  grace. 
Conchmons  of  Law. 

31.  1.  The    defendant    is     liable     to 

32.  plaintiff    for    the    amount    of    said 

33.  note,    unless    the    plaintiff    by    his 

34.  dealing    with   the    maker    has    dis- 
3.1.  charged     the     defendant     as     in- 

36.  dorser. 

37.  2.     The  extension  of  time  given 

38.  by  the  plaintiff  to  the  maker,  for 

39.  the    payment    of    note,    discharged 

40.  the  defendant  as  indorser. 

41.  To  these  conclusions  the  plaintiff 

42.  excepted. 

43.  Judgment   was   directed   for  the 

44.  defendant,    with    costs.      (Indorse- 

45.  ment  as  I,  B.)     2  Abb.  Forms  487. 
Note. — In     some    jurisdictions     it     is 

necessary  to  except  to  findings  of  fact 
specifically. 

II.      Amendments    Proposed    to    Czzt, 
Etc. 

Take  notice,  that  the  (plaintiff)  pro- 
poses the  following  amendments  to  the 
case  (or  exceptions,  or,  case  containing 
exceptions)  proposed  on  behalf  of  the 
(defendant) : 

First  amendment.  On  the  first  page, 
seventh  line,  strike  out  the  words,  "1 
never  asked  for  the  money." 

Second  amendment.  On  the  third 
page,  twenty-fourth  line,  after  the  word 
"Rochester,"  insert  "where  the  de- 
fendant then   resided." 

Third  amendment.  On  the  fifth  page, 
strike  out  the  tenth,  eleventh,  and 
twelfth  lines,  and  substitute  as  fol- 
lows: 

"The  defendant  offered  to  show  that 
in  a  letter  received  from  plaintiff,  the 
latter  had  extended  the  time  of  per- 
formance; and  that  the  original  letter 
was  lost.  The  plaintiff  objected  that 
no  notice  to  produce  had  been  given. 
The  court  overruled  the  objection,  and 
plaintiff  excepted." 

Fourth  amcTidment.  On  the  seventh 
page,  at  the  end  of  the  eleventh  line, 
insert:  "I  have  never  seen  him  write." 

Fifth  amendment.  On  the  tenth 
page,  fourteenth  line,  insert,  "defend- 
ant's counsel  asserted  that  the  said 
note    was    entirely     without     considera- 
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tion,    and    plaintiff's    counsel    admitted 
this  fact." 

Sixth  amendment.  On  twelfth  page, 
nineteenth  line,  strike  out  the  words 
"Defendant    excepted." 

Seventh  amendment.  On  fifteenth 
page,  sixth  line,  insert  "plaintiff's  Ex- 
hibit  B." 

Eighth  amendment.  On  fifteenth 
page,  twenty-second  line,  after  the 
words  "was  read,"  insert  "by  consent 
of  parties."  2  Abb.  Forms  4SS. 
in.  Notice  of  Settlement  of  Case, 
Etc. 

Take  notice,  that  the  proposed  case 
(or  exceptions,  or  case  containing  ex- 
ceptions) in  this  action,  together  with 
the  proposed  amendments,  will  be  pre- 
sented for  settlement  to  the  Hon. 
M.  N.,  the  judge  (or  referee)  before 
whom  this  cause  was  tried,  at  cham- 
bers (or,  at  his  office  at ),  on 

the day  of  ,  18 , 

at    o'clock.      2    Abb.    Forms 

490. 

rv.  Certificate  of  Judge  to  Case  on 
Appeal. 

(The  foregoing  ease  contains  all  the 
evidence  given  and  received  at  the  trial 
of  said  action.)  And  inasmuch  as  the 
several  matters  so  produced  and  given 
in  evidence  and  objected  to  and  in- 
sisted on  as  aforesaid  do  not  appear 
by  the  record,  the  undersigned,  the  cir- 
cuit judge,  before  whom  said  action 
was  tried,  upon  due  notice,  at  the  re- 
quest of  the  said  counsel  for  the  said 
defendant  (plaintiff),  has  settled  and 
signed  this  case  to  the  end  that  the 
same  may  be  made  a  part  of  the  rec- 
ord     herein      this     day      of 

,   19 . 

(Signature    of    judge.) 

Adapted   from   Burr.   App.   48,   §91. 

V.  Order  for  Time  To  Prepare  Case 
or  Exceptions,  With  Stay. 

(On  reading  and  filing  the  affidavit 
of  J.  K.,  and)  on  motion  of  Q.  R., 
plaintiff's    attorney: 

Ordered,    that    the     defendant     have 

from    the   date   of   this    order 

to  make  and  serve  a  case  or  exceptions, 
and  serve  a  notice  of  motion  for  a 
new  trial  herein;  and  that  in  the 
meantime,  and  until  the  settlemont  of 
Buch  case  or  exceptions,  if  snrvod,  and 
until  the  hearing  and  determination  of 
such  motion,  if  made,  the  entry  of 
judgment  herein  be  stayed.  2  Abb. 
Forms   482. 


VI.       Transcript     of     Record     Under 
Florida  Rules, 
Transcript    of    record    of   proceedings 

in  the  circuit  court  of county, 

Florida,  in  the  suit  of  A.  B.,  plaintiff', 
vs.    C.   D.,   defendant,   therein   pending. 

On    the    day    of   , 

189 — ,  the  plaintiff  filed  his  praecipe 
for  summons  ad  respondendum  to  de- 
fendant. 

Note. — Praecipe  to  be  omitted  unless 
some  assignment  of  error  in  appellate 
court   is  based  thereon. 

On    the   day    of    , 

189 — ,  summons  ad  respondendum  is- 
sued. 

Note. — Summons  to  be  omitted  unless 
some  error  in  appellate  court  is  assigned 
thereon. 

On    the   day    of    , 

189 — ,  service  of  summons  was  made 
on   defendant. 

Note. — Endorsements  on  summons  to 
be  omitted  unless  called  in  question  by 
some  assignment  of  error  in  appellate 
court. 

On  the  day  of  , 

189 — ,  defendant  appeared. 

On    the    day    of     , 

189 — ,  plaintiff  filed  his  declaration  in 
the  words  and  figures  following: 

(Here  insert  the  declaration  in  full, 
including  cause  of  action,  omitting  en- 
dorsements thereon.) 

On    the    day    of , 

189—,  defendant  filed  the  following 
demurrer   to  the   declaration: 

(Here  insert  demurrer  in  full  if  any 
assignment  of  error  for  the  appellate 
court  is  based  upon  the  ruling  of  the 
court  thereon;  and  if  not,  omit  the 
same.) 

On    the   day    of , 

189 — ,  the  plaintiff  joined  issue  upon 
the  demurrer  of  defendant. 

On    the   day    of    , 

189 — ,  the  court,  after  due  notice  giv- 
en of  the  hearing,  made  the  following 
ruling   upon   said   demurrer: 

(Here  insert  the  ruling  in  full  if  any 
assignment  of  error  for  the  appellate 
court  is  based  thereon;  and  if  not,  the 
ruling  to  be  omitted.) 

On    the   day   of    , 

189 — ,  the  plaintiff  by  leave  of  the 
court,  filed  the  following  amended 
declaration: 

(Here  insert  amended  declaration  in 
full,  omitting  endorsements  thereon.) 

On    the   day    of , 

189—,  defendant  filed  the  following 
plea   (or  pleas): 
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(Hero  iuaort  ploa  or  pleas  in  full, 
oinittiiifj  omiorsemonts  thereon.) 

Ou    the   ilay    of    , 

ISO—,  phiintilV  filed  the  following  de- 
murrer to  defendant 's  plea   (or  pleas) : 

(Here  insert  the  demurrer  in  full  if 
any  assiguuient  of  error  for  the  appel- 
late court  is  based  thereon;  and  if  not, 
the   same   to  be  omitted.) 

On    the   day   of    , 

ISi) — ,  defendant  joined  issue  upon  the 
plaintiff's  demurrer  to  bis  plea  (or 
pleas). 

On   the   day   of    , 

1S9 — ,  the  court,  after  due  notice  giv- 
en, made  the  following  ruling  upon 
the  plaintitf's  demurrer  to  defendant's 
plea    (or  pleas): 

(Here  insert  ruling  in  full  if  any  as- 
signment of  error  for  the  appellate 
court  is  based  on  such  ruling;  and  if 
not,  the  same  to  be  omitted.) 

On    the   day    of    , 

1S9 — ,  defendant,  by  leave  of  the 
court,  filed  the  following  amended 
plea: 

(Here  insert  the  amended  plea  in 
full.) 

Ou    the   day    of    , 

1S9_,  plaintiff  filed  the  following 
replication  to  defendant's  plea  (or 
pleas) : 

(Here  insert  the  replication  in  full, 
omitting   endorsements   thereon.) 

On   the   day   of    , 

189 — ,  the  defendant  filed  the  follow- 
ing demurrer  to  plaintiff's  replication: 

(Here  insert  the  demurrer  in  full  if 
any  assignment  of  error  for  the  ap- 
pellate court  is  based  thereon;  and  if 
not,  the  same  is  to  be  omitted.) 

On   the   day   of    , 

1S9 — ,  plaintiff  joined  issue  upon  the 
defendant's  demurrer  to  his  replica- 
tion. 

On    the   day  -of    , 

189 — ,  the  court,  after  due  notice  giv- 
en, made  the  following  ruling  on  such 
demurrer: 

(Here  insert  the  ruling  in  full  if  any 
assignment  of  error  for  the  appellate 
court  is  based  thereon;  and  if  not,  the 
Bame  to  be  omitted.) 

On    the   day    of    , 

189 — ,  defendant  joined  issue  upon  the 
replication   of   plaintiff. 

Note. — In  making  up  the  transcript, 
tlie  foregoing  forms  should  be  varied 
to  conform  to  the  pleadings  and  pro- 
ceedings had  thereon  in  each  particular 
case,  guided  by  the  assignments  of  er- 
ror  filed   for  the   appellate  court;    and 


all  pleadings  that  have  been  aban- 
doned or  eliminated  by  demurrer  or  mo- 
tion, upon  which  no  error  is  assigned 
for  the  appellate  court,  must  be  omitted 
from   the   transcript   of   the  record. 

Ou    tho   day    of    , 

189 — ,  at  a  term  of  said  court,  came 
the  respective  ])arties  by  their  attor- 
neys and  submitted  said  cause,  on  the 
issues  joined  between  them,  to  a  jury, 
who  were  duly  sworn  according  to  law, 
and  who,  having  heard  tiie  evidence,  the 
charge  of  the  court  and  argument  of 
counsel,  returned  the  following  ver- 
dict: 

(Here   insert   verdict   in   fuH.) 

On    the   day    of    , 

189 — ,  the  defendant  by  his  attorney 
made  the  following  motion  in  arrest 
of  judgment:   _ 

(Here  insert  motion  in  full  if  any 
assignment  of  error  for  the  appellate 
court  is  based  thereon;  and  if  not,  to 
be  omitted.) 

On    the   day    of    , 

189 — ,  the  court  made  the  following 
ruling  on   such  motion: 

(Here  insert  ruling  of  court  if  any 
assignment  of  error  for  the  appellate 
court  is  based  thereon;  and  if  not,  the 
same  to  be  omitted.) 

On    the   day    of    , 

189 — ,  the  following  judgment  upon  the 
verdict  of  the  jury  was  entered  by  the 
court: 

(Here  insert  judgment  in  full.) 

Note. — Here  insert  all  charges  that 
mav  have  been  given  to  the  jury  In 
writing  and  made  a  part  of  the  record 
in  accordance  with  section  1089  R.  S., 
as  amended  by  chapter  4388,  laws  of 
1895,  and  that  have  been  directed  by 
either  plaintiff  or  defendant  in  the 
written  demands  filed  with  the  clerk 
to  be  inserted  in  the  transcript  of  the 
record. 

On    the   day    of    -, 

189 — ,  during  the  same  term  (or  on  the 


day  of 


189- 


aftor 


the  adjournment  of  said  term,  by  virtue 
of  a  special  order  to  that  effect,  as  the 
case  may  be),  the  defendant  made  up 
and  tendered  his  bill  of  exceptions, 
which,  after  due  notice,  was  settled 
and  signed  by  the  judge;  which  said 
bill  of  exceptions  is  in  the  words  and 
figures   following,    to-wit: 

(Here  insert  bill  of  exception.)  See 
Bills   of    Exceptions. 

On    the   day   of , 

189 — ,  the  defendant  filed  his  praecipe 
with   the  clerk  of  the  circuit  court  for 
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county,  for  writ  of  error  and 

scire  facias  ad  audiendum  errores,  in 
tiie   words   and   figures   following: 

(Here  insert  praecipe  for  writ  of 
error  and  scire  facias  ad  audiendum  er- 
rores  in    common   law   actions.) 

On    the    day    of     , 

189 — ,  writ  of  error  and  scire  facias 
ad   audiendum   errores  issued. 

On    the   day    of    , 

1S9 — ,  the  defendant  filed  his  bond, 
which,  with  the  approval  thereof,  is 
in  the  words  and  figures  following: 

(Here  insert  bond  and  approval.) 

Note. — A  complete  assignment  of  er- 
rors filed  with  the  clerk  at  the  time 
of  applying  for  the  transcript  of  the 
record  for  the  appellate  court,  together 
with  the  written  demands  of  the  parties 
for  making  up  the  transcript,  shall  be 
inserted  here. 

Certificate  of  Clerk. 

I, ,  clerk  of  the  circuit  court 

in    and    for    the    county    of    , 

state  of  Florida,  do  hereby  certify  that 
the    foregoing    pages     numbered     from 

one    to   ,    inclusive,    contain    a 

correct  transcript  of  the  record  of  the 

judgment    in    the     case     of     , 

plaintiff,    against ,    defendant, 

and  a  true  and  correct  recital  and 
copy  of  all  such  papers  and  proceed- 
ings in  said  cause,  as  appears  upon  the 
records  and  files  of  my  olKee,  that  have 
been  directed  to  be  included  in  said 
transcript  by  the  written  demands  of 
the  said  parties. 

In  testimony  whereof  I  have  here- 
unto  set   my  hand  and  affixed  the  seal 

of    said    circuit    court,     this     

day  of ,  189—. 


Clerk  of  the  circuit  court  for  tlic  coun- 
ty of . 

Rules   of  Sujirenie   Court,   38  Fla.   21. 
VII.     Caption     of     Transcript,     Texas 
Bules. 

The  state  of  Texas,  county  of . 

At  a   term   of  the  district  court,   be- 
gun and  holden  at ,  within  and 

for  the  county  of  — ,  before  the 

Hon.    ,     and     ending     on     the 


dav  of 


-,  A.  B.  189—, 


tlie  following  case  came  on  for  trial, 
towit: 

A.    a,   plaintiflf,  v.   C.   D.,   defendant. 

Rules  for  District  Court,  2  Tex.  App. 
fi72. 

VIII.     Caption   and  Commencement  of 

Transcript  on  Appeal,  Nebraska. 

Pleas  before  the  district  court  of  the 


judicial  district  of  Nebraska, 

in   and  for  the   county   of  at 

a    term    thereof    begun    and    holden    in 

the  city  of in  said  county  and 

state,  on  the  day  of  , 

one  thousand  eight  hundred  and  ninety 


Present,  Honorable 


-,  judge. 
-,  clerk. 


Be    it    remembered,    that    heretofore, 

to-wit,  on  the day  of , 

18 ,  a  petition  was  filed  in  the  office 

of  the  clerk  of  said  court  in  the  words 
and    figures    following,    to-wit: 

And  afterwards,  on  the day 

of  ,  18 ,  there  was  filed  of 

entered   of  record  in  the   office   of  said 

clerk  a  certain  in  words  and 

figures    following,    to-wit: 

Instructions  for  Transcripts,  46  Neb. 
X. 
IX.     Certificate  of  Clerk,  California. 

"I,  William  Harney,  County  Clerk 
of  the  City  and  County  of  San  Fran- 
cisco, and  ex-officio  Clerk  of  the  Twelfth 
District  Court  in  and  for  said  city  and 
county,  do  hereby  certify  as  follows, 
viz:  That  judgment  and  dismissal  were 
rendered  and  entered  in  this  action  in 
favor  of  defendants,  together  with  de- 
fendants' costs  and  disbursements  in- 
curred in  said  cause,  amounting  to  the 
sum  of  nineteen  dollars  and  seventy- 
five  cents,  on  the  2Sth  day  of  July,  A. 
D.  1870.  That  on  the  19th  day  of  Janu- 
ary, A.  D.  1871,  plaintiffs  filed  a  no- 
tice of  appeal  in  said  cause,  wherein 
they  appealed  to  the  Supreme  Court  of 
tlfe  State  of  California,  from  the  said 
judgment  therein  made  and  entered  on 
the  28th  day  of  July,  A.  D.  1870,  in 
favor  of  defendants  and  against  plain- 
tiffs, and  from  the  whole  thereof,  and 
that  said  notice  of  appeal  was  served 
upon  the  respondent  on  the  19th  day 
of  January,  1871,  as  appears  from  the 
indorsement  thereon  in  the  following 
words  and  figures:  'Service  of  within 
made  on  plaintiff  this  19th  day  of 
January,  1871.  Pringle  &  Pringle,  at- 
torneys for  plaintiff.'  That  an  under- 
taking on  appeal,  in  due  form  of  law, 
was  filed  in  said  cause  on  the  19th 
day  of  January,  A.  D.  1871.  That  no 
statement  on  appeal  has  been  filed  in 
said  cause.  That  the  appellants  have 
not  requested  the  Clerk  of  said  Court 
to  make,  or  to  certify  to,  a  correct 
transcript  of  the  record  in  said  cause. 
Fn  witness  whereof,"  etc.  Gross  V. 
Cassin,  43  Cal.  27. 
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X.     Certificate  of  Justice  of  tlio  Peace 

to  Record,  Mississippi. 
State   of , county: 

••T,  ,  a  .iustico  of  the  jioaoe 

of  the  saiii  county,  certify  that  the 
fort^Soinjj  is  a  copy  of  tlio  record  of 
the  prococdinjis  before  iiie  in  the  case 
stated  therein,  as  appears  on  my 
docket. 

Given  under  mv  hand,  this  

day   of  /a.   D.  . 

,  J.  P." 

Mississippi  Code  (1906),  §84. 

CERTAINTY    IN    PLEADING. 

I.  Notice  of  Motion,  252 

II.  Order,    1.M2 

III.  Demurrer,  2.")2 

I.     Notice   of  Motion  To  Make  Plead- 
ings More  Definite  and  Certain. 

Please  take  notice  that  upon  (tlie 
affidavit  herewith  served,  and  upon) 
the  pleadings  in  this  action,  the  under- 
signed will  move  the  court,  at  a  special 

term    thereof   to   be    held    at   , 

on  ,  etc.,  to  require  the  com- 
plaint (or  answer)  herein  to  be  made 
more  definite  and  certain  (state  in  what 
respects,  e.  g.,  thus):  by  stating  at 
■what  time  the  agreement  mentioned 
therein  was  made  (or  by  describing 
particularly,  by  metes  and  bounds,  the 
premises  mentioned  therein);  and  for 
such  other  or  further  relief  as  may  be 
just  (and  for  the  costs  of  this  motion). 
2  Abb.  Forms  210. 

n.     Order   To    Make    Pleadings    More 
Definite  and  Certain. 

On  reading  and  filing  (describe  mo- 
tion papers),  and  on  motion  of  Q.  R. 
for  the  defendant,  after  hearing  S.  T. 
(or  no  one  appearing)   in  opposition: 

Ordered,    that    within days 

after  service  of  a  copy  of  this  order 
upon  the  plaintiff's  attorney,  the 
(plaintiff)  serve  upon  the  (defendant's) 
attorney  a  copy  of  the  complaint, 
amended  (here  state  in  what  respect, 
6.  g.,  thus):  in  the  third  and  fourth 
paragraphs,  by  showing  the  time  and 
place  at  which  every  occurrence  there- 
in  stated  took   place,   and  pay   to   the 

defendant's    attorney   dollars 

costs  of  motion.  And  that  in  default 
of  such  service  and  payment  the  com- 
plaint  be    stricken    out,    with   

dollars  costs  of-  motion  to  the  defend- 
ant. (And  meanwhile  let  all  further 
proceedings  by  the  plaintiff  be  stayed.) 
2  Abb.  Forms  211. 


III.     Demuner  to  Declaration  for  Mat- 
ter of  Fonn. 

And  the  said  defendant,  by , 

his  attorney,  says  that  the  declaration 
is  not  suilicient  in  law.  And  the  said 
defendant,  according  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, shows  to  the  court  here  the 
following  causes  of  demurrer  to  the 
s:nd  declaration;  that  is  to  say.  that 
no  day  or  time  is  alleged  in  the  said 
declaration,  at  which  the  said  causes 
of  action,  or  any  of  them,  are  supposed 
to  have  accrued.  And  also  that  the 
said  declaration  is  in  other  respects  un- 
certain, informal  and  insufficient,  etc. 
Steph.  PI.  45. 


CERTTTICATE   OF   PROBABLE 

CAUSE  AND  OF  REASONABLE 

DOUBT. 

See  4  Standard  Puoc.  87ff,  871,  880. 
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I,     Application. 

A.     Affidavit   To  Move  for  Certiorari. 

M.  N.,  being  duly  sworn,  says  (here 
set  forth  the  facts  showing  the  ground 
of  the  application,  e.  g.,  thus): 

I.  (That  a  writ  of  habeas  corpus, 
and  also  a  writ  of  certiorari,  were  is- 
sued   on    or    about    the    day 

of ,  18 — ,  by  Honorable  J.  J., 

one  of  the  justices  of  the  supreme 
court  of  the  state  of  New  York,  re- 
turnable before  him,  directed  respect- 
ively to  and  ,  requir- 
ing them  to  produce  before  said  justice 
the    body    of    M.    N.,    detained    by    him 

the    said ,   with   the   time    and 

cause  of  his  imprisonment,  and  to  cer- 
tify fully  and  at  large  the  records  and 
proceedings  had  and  taken  in  and  about 
such   imprisonment.) 

II.  That  returns  were  duly  made  to 
said  writs  by  which  it  appeared  that 
(etc.,  stating  briefly  their  substance); 
and  that  such  returns  were  traversed, 
and  such  proceedings  thereupon  had 
that   said  justice  remanded  said   M.   N. 

III.  That  the  order  and  direction 
of  said  justice  (remanding  said  pris- 
oner, was,  as  deponent  believes,  erro- 
neous, and  said  prisoner  should  have 
been  discharged,  inasmuch  as  (specify- 
ing error),  and  that  his  commitment 
was  wholly  without  jurisdiction  and 
void).     2  Abb.  Forms  712. 

B.     Notice   of   Motion   for   Certiorari. 

Take  notice  that  on  an  affidavit  of 
which  the  within  is  a  copy  (or  of 
which  a  copy  is  annexed),  the  under- 
signed will  move  the  supreme  court 
of  Xew  York,  at  a  special   term  to  bo 

held  at  ,  on  the  day 

of ,   18 — ,  at o'clock 


in   the 


-noon,  or  as  soon   there- 


after as  counsel  can  be  iieard,  for  the 
allowance  of  a  writ  of  certiorari  (here 
state  the  object,  e.  g.,  thus):  requiring 
you,  the  mayor,  aldermen  and  com- 
monalty of  the  city  of ,  to  certify 

and  return  all  papers,  petitions,  docu- 
ments and  j)r()ce('dings  under  your  con- 
trol, concerning  the  construction  of  a 
suspension    bridge   across   the 


river,  or  relating  to  any  assessment 
for  the  construction  of  such  bridge 
upon  which  any  action  has  been  had 
by  you.     2  Abb.  Forms  713. 

C.     rrfifion   for  Crrtinrnri  in  Aid  of 
Writ    of   Error,   Allrejing   Dimi- 
nution   of   Record. 
To    the    honorable    the    judges    of    the 


supreme    court    for    the    county     of 

The  petition  of  A.  B.,  the  plaintiflE 
above  and  defendant  below,  respect- 
fully shows  and  represents  to  the  said 
court: 

That  he  was  indicted  and  convicted 
in  the  court   of  oyer   and   terminer,   of 

the  county  of ,  for  the  murder 

of  one  S.  S.,  and  was  sentenced  by  the 
said    court    to     be     executed     on     the 

day    of ,   instant,   in 

the  said  city. 

That  an  application  was  made  on  his 
behalf  to  Honorable  J.  J.,  one  of  the 
justices  of  the  supreme  court  of  the 
state  of  New  York,  for  the  allowance 
of  a  writ  of  error,  to  review  the  rec- 
ord and  proceedings  of  the  said  court 
of  oyer  and  terminer,  which  were  had 
in  his  case,  also  for  a  stay  of  execu- 
tion under  the  provisions  of  the  stat- 
utes of  the  state  in  such  case  made 
and  provided,  and  that  the  said  judge 
did  stay  the  said  execution,  and  allow 
said  writ  of  error,  and  made  it  return- 
able   to    the    supreme    court     for     the 

county    of    ,    in    the 

judicial    district,    on    the flay 

of  ,   instant,    on   which   day   a 

return  was  made  to  the  same  by  H.  V., 
clerk  of  the  said  court  of  oyer  and 
terminer,  and  said  writ  and  return  was 
filed  in  the  office  of  the  clerk  of  said 
supreme  court. 

(And  your  petitioner  represents  that, 
before  said  return  was  made,  his  coun- 
sel served  a  notice  upon  H.  V.,  clerk 
of  the  said  court  of  oyer  and  terminer, 
a  copy  of  which  is  hereunto  annexed, 
marked  A,  and  which  he  prays  may 
be  considered  as  part  of  his  petition, 
in  which  he  requested  and  required 
the  clerk  of  said  court  of  oyer  and 
terminer  to  return,  in  obedience  to  said 
writ  of  error,  and  as  part  of  the  pro- 
ceeding in  the  said  court,  the  docket, 
entries  and  minutes  of  the  said  court, 
so  far  as  they  contained  entries  in  the 
cause  of  your  petitioner,  and  also  tho 
reasons  in  arrest  of  judgment,  and  for 
a  new  trial,  and  all  the  aflidavits  which 
were  filed  with  the  clerk  of  tiie  sai<i 
court  of  oyer  and  terminer  during  the 
progress  of  the  proceedings  in  the  said 
court.) 

And  your  jietitioner  further  states 
(that  none  of  tho  matters  specified  in 
the  said  notice  have  been  returned  with 
the  said  writ  of  error,  and)  that  there 
is  a  diminution  and  defect  in  the  re- 
turn   made    to   the    said    writ   of   error, 
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of  the  following  matters  and  things, 
all  of  wliioh  constitute  a  iiait  of  tlio 
record  of  the  said  court  of  oyer  and 
terminer,  in  the  case  of  your  petitioner, 
and  whioli  he  is  advised  slionid  be  re- 
turned according  to  law,  and  the  re- 
turn of  wliich  are  essential  and  nec- 
essary to  enable  this  court  to  correct 
and  "redress  the  errors  which  it  is  al- 
leged have  happened  in  the  said  court 
of  oyer  and  terminer,  in  the  trial  and 
proceedings  had  in  the  case  of  your 
petitioner. 

And  your  petitioner  specifies  the 
diminution  in  the  matters  returned  in 
obedience  to  the  requirements  of  the 
said  writ  of  error,  to  be  as  follows 
(designating   each    matter). 

Your  petitioner,  therefore,  asks  that 
a  writ  of  certiorari  may  be  issued  by 
this  court,  directed  to  the  said  clerk 
of  the  said  court  of  oyer  and  terminer, 
requiring  him  to  certify  to  the  said 
s\ipreme  court  the  diminution  in  the 
record  and  proceedings  of  all  the  mat- 
ters specified  and  enumerated  in  this 
petition,  and  that  the  said  clerk  be 
directed  to  return  the  same  to  this 
court,  according  to  the  command  ot 
the  writ.  (Verification  in  usual  form.) 
2  Abb.  Forms  719. 

n.  Bill  for  Writ  of  Certiorari  To  Re- 
move Proceedings. 
Humbly  complaining,  showeth  unto 
your  lordship  your  orator  A.  B.,  of 
,  that,  etc.  (stating  the  pro- 
ceedings in  the  lord  mayor's  court). 
And  your  orator  further  showeth  unto 
your  lordship  that  one  E.  F.,  a  ma- 
terial witness  for  your  orator  concern- 
ing the  premises,  did  at  the  commence- 
ment of  the  said  suit  live  and  reside 
and  still  lives  and  resides  at  W.,  out 
of  the  jurisdiction  of  the  said  lord 
mayor  and  his  brethren,  the  aldermen 
of  the  said  city  of  L.,  whereby  your 
orator  has  no  remedy  to  compel  the 
said  E.  F.  to  be  examined  or  to  give 
his  testimony  in  the  said  cause  in  the 
said  city  of  L.  concerning  the  prem- 
ises. In  consideration  wliereof  and 
forasmuch  as  for  want  of  jurisdiction 
in  the  said  lord  mayor  and  his  brethren 
the  aldermen  of  the  said  city  of  L. 
over  your  orator's  witnesses  3-our  ora- 
tor is  remediless  there.  May  it  please 
your  lordship  therefore  to  grant  unto 
your  orator  a  writ  of  certiorari  to  be 
directed  to  the  said  lord  mayor  of  the 
said  city  of  L.  and  his  brethren,  the 
aldermen  of  the  said  city,  thereby  com- 


manding them  to  certify  and  remove 
the  record  of  liie  said  bill  or  plaint 
with  the  process  and  all  pruceeiliiigs 
thereon  into  this  honorable  court;  and 
to  stand  to  observe  and  perform  such 
order  and  decree  therein  as  to  your 
lordshiji  shall  seem  meet  and  the  cir- 
cumstances of  the  case  may  require. 
And  vour  orator  shall  ever  pray,  etc. 
Van   ileyth.    Eq.    Dr.   109. 

III.     Writs  of  Certiorari. 

A.     Certiorari  To  Remove  Cause  From 
Inferior    Court,    Before    Judg- 
ment. 
The  people  of  the  state  of  New   York, 
to   the   (judges   of  the   court   of  com- 
mon   pleas    for    the    city   and    county 
of  New    York),  greeting: 
We   being   willing   for  certain   causea 
to    be   certified   of   a   certain    plaint   in 
our   said   court   before   you,   against    C. 
D.,   at   the   suit  of  A.  B.,   in  a   plea   of 
(trespass   on    the   case),    as   also   of   all 
the    pleadings    and    proceedings    in    the 
said    plea,    remaining    before    you    be- 
tween   the    parties    aforesaid,    do    com- 
mand you  that  without   delay  you   cer- 
tify and   distinctly  and  openly  send   to 
our    justices    of    our    supreme    court    of 
judicature,  at,  etc.,  on,  etc  (the  return), 
the    said'   plaint    with    the    said    plead- 
ings,   proceedings   and   all    other   things 
touching  the  same,  as  fully  and  amply 
as    the    same    remain    before    you,    by 
whatsoever  names  the  said  parties  may 
be    therein    called    or    known;    so    that 
our  said  court  may  cause  to  be  further 
done    thereupon,    what    of    right    ought 
to  be  done.     And   have  you  then   there 
this  writ.     Witness,  etc.   (teste  and  sig- 
natures as  in  III,  O).     Burr.  App.  515, 
§1034. 
B.     Certiorari     To     Beiiew     Criminal 
Proceedings. 
The  people   of  the  state   of  New  York, 
to    Richard    Kelly,    James    R.    Steers 
and  James  H.  Welsh,  esquires,  police 
justices    of    the    city    and    county    of 
New    York,    greeting: 
We  having  been  informed  that  John 
Riley,    of    said    city,    was    lately    in    a 
court   of  special   sessions  of   the   peace, 
held  before  you,  convicted  of  petit  lar- 
ceny,   and    being    willing    for     certain 
causes    to   be    certified    of   said    convic- 
tion, and  of  the  complaint,  proceedings 
and  judgment  against  said  John  Riley, 
do  command  you  that  the  original  com- 
plaint,  the   proceedings,   testimony   and 
judgment,  with   all  things  touching  the 
same,    by    whatsoever   name    the    party 
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may  be  called  therein,  you  send  to  the 
justices  of  our  supreme  court  in  and 
for  the  city  and  county  of  New  York, 
distinctly  and  plainly,  under  your 
hands  and  seals;  and  that  you  cause 
this  writ,  and  the  affidavit  delivered 
to  you  therewith,  and  your  return 
thereto,  to  be  filed  m  the  office  of  our 
supreme  court  of  _Tudicature,  at  the 
city  hall,  in  the  city  of  New  York,  on 
the  first  Monday  of  September,  1863, 

"Witness,  Honorable  George  G.  Bar- 
nard, one  of  the  justices  of  our  supreme 
court,  at  the  city  hall,  in  the  city  of 
New  York,  this  1st  day  of  August, 
1863. 

(Seal.)  H.  W.  Genet,  clerk. 

W.   F.    Howe,    attorney. 

(Indorsed.)  "I  hereby  allow  the 
within  writ.     1st  August,  1863. 

George   Gould." 

People  V.  Eilev,  5  Park.  Cr.  (N.  Y.) 
401. 

C.     Certiorari   To   County  Judges,  on 
Appeal  From  Commissioners  of 
Highways. 
The  people  of  the  state  of  New  York, 

to  A.  F.,  I.  "W.   and  N.   H.,   esquires, 

three   of  the  judges   of  the   court   of 

common    pleas,     of     the     county     of 

(Washington),  greeting: 

We  being  willing,  for  certain  causes, 
to  be  certified  of  a  certain  decision 
made  by  you  on  a  certain  appeal  of 
J.  M.  and  W.  M.,  from  the  determina- 
tion and  decision  of  the  commissioners 
of  highways  of  the  town  of  (Salem), 
in  the  county  of  (Washington)  afore- 
said, in  refusing  to  lay  out  a  road 
in  said  town,  and  also  in  refusing  to 
discontinue  a  certain  road  in  tlie  same 
town,  under  and  by  virtue  of  the  pro- 
visions of  the  fourth  article  of  title  I, 
chapter  XVI.  part  T,  of  the  revised 
statutes,  entitled  "Of  highways  and 
bridges:"  Do  command  you  that  the 
said  appeal,  together  with  the  testi- 
mony given,  and  offered  to  be  given 
on  the  hearing  thereof,  with  your  de- 
cision thereon,  with  all  things  touching 
and  concerning  tlie  same,  by  whatever 
names  the  parties  thereto  are  called, 
before  our  justices  of  our  sujireme  court 
of  judicature,  at  the  (city  hall  of  the 
city  of  New  York),  on  the  (first  Mon- 
day of  May)  next,  you  send,  under 
your  seals,  together  with  this  writ; 
that  our  said  court  may  further  there- 
upon cause  to  be  done  therein  what 
of  right  ought  to  be  done.  Witness, 
Greene  C.  Rronson,  esquire,  our  chief 
justice  of  our  supreme  court  of  judica- 


ture, at  the  (capitol  in  the  city  of 
Albany,  the  seventeenth  day  of  Jan- 
uary), in  the  year  one  thousand  eight 
hundred   and   forty-six. 

,  ,  clerks. 

C.  &  M.,  attorneys. 

Burr.  App.  514,  §1034;  1  Cow.  23. 
D.  Certiorari  To  Sevieiv  'Removal  of 
Officer. 
The  people  of  the  state  of  New  York, 
to  the  board  of  police  of  the  metro- 
politan police  district: 
Whereas,  we  have  understood  that 
lately  before  you,  or  a  majority  of 
j'ou,  composing  at  the  time  a  board  of 
police  of  the  metropolitan  police  dis- 
trict, pursuant  to  an  act  entitled  "An 
act  to  establish  a  metropolitan  police 
district,  and  to  provide  for  the  govern- 
ment thereof,"  passed  April  15,  1S57. 
such  proceedings  have  been  had  that 
you,  or  a  majority  of  you,  have  irregu- 
larly and  without  authority  or  jurisdic- 
tion in  the  premises,  discharged,  dis- 
missed, and  removed  from  office  R.  G., 
a  policeman  duly  appointed  and  hold- 
ing office  in  the  16th  patrol  district  or 
precinct,  in  the  city  of  New  York;  and 
whereas,  it  is  alleged  by  said  G.  that 
your  proceedings  have  been  irregular, 
without  authority,  and  in  violation  of 
the  provisions  of  the  act  aforesaid, 
and  expressly  in  violation  of  the  sev- 
enth section  thereof,  and  of  the  6th 
and  7th  rules,  entitled  rules  and  regula- 
tions for  the  government  of  the  board 
of  police,  adopted  and  established  by 
said  board  of  police,  pursuant  to  the 
provisions  of  said  act,  and  in  force 
and  being  at  the  time  of  said  removal 
of  said  R.  G.,  of  which  the  following 
are   copies,  namely   (copies  of  rules). 

And  we  being  willing  for  certain 
reasons  that  all  the  proceedings  con- 
cerning said  dismissal,  discharge,  and 
removal  from  office  of  said  R.  G.  before 
you  remaining,  with  all  the  proceed- 
ings thereto  appertaining,  should  be 
certified  and  returned  by  you,  into  our 
supreme  court,  before  our  justices 
thereof,  at  a  general  term  of  said  court, 

to   be    held    at ,    in   , 

on   the  (lay   of  next: 

Do  command  you  that  you  certify  and 
return  into  our  saiil  sujireme  court, 
before  our  said  justices  thereof,  at  a 
general  term  of  said  court,  to  be  held 
at  the  place,  and  on  the  day  last  afore- 
said, at  the  opening  of  the  court  on 
that  day,  all  the  proceedings  concern- 
ing the  said  dismissal,  discharge,  and 
removal  from  office  of  the  s.iid   R.  O., 
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had,  and  taken  by,  and  roniaining  bo- 
foro  YOU,  so  that  our  said  court  may 
further  act  thoroon  as  of  right  and 
according  to  law  ought  to  bo  done; 
and  have  yon  then  thoro  this  writ. 
Witness.  J.  J.,   Esq.,   chief  juslice   of 

our    said    supreme    court,    at    

in     ,     the     day     of 


-,    IS—. 


By    the    court. 
(Signature   of  clerk.) 
(Sipnature  of  attorney.) 
2  Abb.   Forms  714. 

E.     Certiorari  on  Allegation  of  Dimi- 
nution. 
The  people  of  the  state  of  New  York, 

to  our  justices  of  the  superior  court 

of  the  city  of  New  York    (the  court 

below),  greeting: 

We  being  willing,  for  certain  causes, 
to  be  certified  whether  any  (here  de- 
scribe the  process,  pleading  or  record 
intended    to    be    certified),    be    filed    in 

your  custody  of  term,  in  the 

year,  etc.,  do  command  you,  that  hav- 
ing searched  the  rolls,  files  and  other 
remembrances  in  your  custody,  of  the 
aforesaid  term,  you  do  certify,  with- 
out delay,  what  you  shall  find  therein, 
concerning  the  said  (pleading,  etc.),  to 
our  justices  of  our  supreme  court  of 
judicature,  at  the  capitol  in  the  city 
of  Albany,  on,  etc.,  together  with  this 
writ. 

Witness,  etc.  (teste  in  the  usual 
form.)  Burr.  App.  70.  §139;  Yates' 
Forms  618;   Till.  Forms  31. 

IV.    Indorsements. 

A.  Indorsement  of  Allowance  of  Writ 

of  Certiorari. 
On   the   application   of  M.  N.,  attor- 
ney for  A.   B.,   and  upon   his   affidavit, 

dated    the    day    of , 

18 — ,  I  allow  the  within  writ  of  cer- 
tiorari to  issue. 

(Signature  of  judge.) 
2  Abb.  Forms   715. 

B.  Indorsement  of  Alloxrance  of  Writ 

of    Certiorari    in    Aid    of    Writ 

of  Errcrr,  Issued  on  Allegation 

of  Diminution. 

The    foregoing   writ    of    certiorari    is 

allowed    according    to    its    terms,     but 

without  prejudice  to  any  questions,  and 

we  direct  that  the  same  be  sealed  and 

signed    by    the    clerk    of    the    supreme 

court. 

(Signature    of   judge.) 
2  Abb.  Forms  722. 


V.  Errors. 

A.  Assignment  of  Errors. 
Supremo     court,    county     of    . 

Tlio   people  on   the  relation'  of  A.  B. 

and  C.  D.  against  M.  N. 

At  a  general  term  of  the  said  court, 

held  at ,  county  of  , 

on  the  day  of  ,  18 — . 

Present  (naming  the  judges),  come  the 
said  A.  B.  and  C.  d'.,  by  O.  P.,  their 
attorney,  and  say  that  in  the  record 
and  proceedings  aforesaid,  and  also  in 
giving  the  judgment,  and  granting  tho 
discliarge  aforesaid,  there  are  manifest 
errors,  in  this,  to-wit,  that  by  the  rec- 
ord aforesaid  no  notice  of  said  order 
to  show  cause  was  ever  published  in 
(etc.,  specifying  in  order  the  various 
errors   relied   on). 

Wherefore  the  said  A.  B.  and  C.  D. 
pray  that  the  judgment  aforesaid,  for 
the  errors  aforesaid,  and  other  errors 
in  the  record  and  proceedings  afore- 
said may  be  reversed,  annulled  and 
altogether  held  for  naught,  and  said 
discliarge  in  insolvency  granted,  as 
aforesaid,  be  vacated  and  declared 
void;  and  that  they  may  be  restored 
to  all  things  which  they  have  lost,  by 
occasion  of  said  judgment  and  dis- 
charge. 
(Signature  of  attorney  for  relators.) 

2  Abb.  Forms  717. 

B.  Joinder  in  Error. 

And  hereupon  the  said  M.  N.,  by 
Q.  R.,  his  attorney,  freely  here  in  court 
comes,  and  says  that  there  is  no 
error,  either  in  the  record  and  proceed- 
ings aforesaid,  or  in  giving  the  judg- 
ment or  granting  the  discharge  afore- 
said. And  he  prays  that  the  court 
may  proceed  to  examine,  as  well  the 
record  and  proceedings  aforesaid  as 
the  matters  aforesaid  above  assigned 
for  error;  and  that  the  judgment  and 
discharge  aforesaid,  in  form  aforesaid 
given  and  granted,  may  be  in  all  things 
affirmed. 
(Signature  of  attorney  for  defendant.) 

2  Abb.  Forms  717. 

VI.  Return  To  Indorsement  of  Allow- 

ance of  writ  of  Certiorari  in 
Aid  of  Writ  of  Error,  Issued 
on    Allegation   of   Diminution. 

Pursuant  to  the  writ  of  certiorari 
hereunto  annexed,  the  undersigned, 
clerk  of  the  court  of  oyer  and  ter- 
miner,   hereby    returns   to   the   supreme 

court   of   the  judicial   district 

of  the  state  of  New  York  (here  desig- 
nate the  papers  annexed). 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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Given   under  my   hand,   and  attested 

by  the  seal  of  the  court,  this 

day  of  ,  18—. 

(Seal.)  (Signature  of  clerk.) 

2  Abb.  Forms  722. 
VII.    Notice   of   Filing   Certiorari    To 
Remove  Cause. 

Sir:  Please  to  take  notice  that  a 
writ  of  certiorari,  issuing  out  of  the 
supreme  court  of  judicature  of  the  peo- 
ple  of  the  state   of  New  York,  tested 

the day  of ,  etc.,  and 

returnable     on     the     day    of 

,  etc.    (inserting  the  teste  and 

return  day),  has  been  allowed  by  (give 
the  officer's  name  and  title),  directed  to 
the  judges  of  the  court  of  common  pleas 

of  the  county  of ;  and  by  which 

said  writ  the  plaint,  and  all  proceedings 
and  pleadings  thereon,  depending  in  the 
Baid  court  of  common  pleas,  between 
A.  B.,  plaintiff,  and  C.  D.,  defendant, 
in  a  plea  of  (trespass  on  the  case)  are 
removed  to  the  said  supreme  court; 
and  that  such  writ  of  certiorari  has 
been  duly  filed  this  day  with  the  clerk 
of  the  said  court  of  common  pleas. 
Dated,  etc. 

Yours,   etc., 
G.  H.,  attorney  for  said  C.  D. 
To  E.  F.,  esq.,  attornev  for  said  A.  B, 
Burr.  App.  536,  §1061;  Yates'  Forms 

VIII.  Judgment  Record  on  Certiorari. 
Pleas  before  the  justices  of  the  supreme 
court  of  judicature,  etc.  (placita  in 
the  usual  form,  of  the  term  in  which 
the  certiorari  is  returnable).  State 
of  New  York,  ss.: 

The  people  of  the  state  of  New  York 
sent  to  the  judges  (or  to  J.  L.,  one 
of  the  judges)  of  the  court  of  common 

pleas    of    the    county    of (or 

to  A.  B,,  esquire,  one  of  the  justices 
of    the    peace    in    and    for    the    county 

of  ,  according  to  the  direction 

of  the  writ),  their  writ  of  certiorari 
close,  in   these  words,  to-wit: 

The  people  of  the  state  of  New  York, 
to,  etc.  (here  insert  the  writ  of  cer- 
tiorari, including  tlic  signatures,  and 
then  proceed  as  follows):  At  which 
day  and  place,  in  the  return  of  the 
said  writ  mentioned,  before  the  just- 
ices aforesaid,  comes  the  said  C.  D. 
(the  party  suing  out  the  writ),  by  G. 
H.,  his  attorney,  and  the  said  judges 
of  the  said  court  of  common  pleas  (or 
tiie  said  A.  B.,  esquire,  the  justice 
aforesaid),  now  here,  make  (or  makes) 
return    to    the    said    writ    in    the   words 


and   figures    following,   that   is   to    say 

(here   copy  the   return  verbatim). 

Whereupon  all  and  singular  the  prem- 
ises being  seen,  and  by  the  aforesaid 
justices  of  the  said  supreme  court  now 
here,  being  fully  understood  and  ma- 
ture deliberation  being  thereupon  had, 
it  seemeth  to  the  said  court  now  here, 
before  the  said  justices,  that  the  afore- 
said decision  of  the  said  court  of  com- 
mon pleas  is  (or  that  the  order,  adjudi- 
cation and  warrant  of  removal  of  the 
said  J.  L.,  esquire,  judge,  etc.,  are) 
manifestly  erroneous  and  void  in  law 
(or  is  manifestly  good  and  valid  in  the 
law). 

Therefore  it  is  considered  that  the 
decision  (or  order,  adjudication  and 
removal)  aforesaid  (or  whatever  the 
proceedings  may  have  been)  be,  and 
the  same  is  (or  are)  hereby  reversed, 
annulled  and  altogether  held  for 
naught  (or  quashed,  as  the  ease  may 
be).  And  it  is  further  considered,  etc. 
(add  such  other  judgment  as  may  have 
been  given),  and  that  the  said'  C.  D. 
(the  party  suing  out  the  writ),  recover 
against  the  said  (the  other  party) 
■*    dollars     for     his     costs     and 


charges  by  him  laid  out  and  expended, 
in  and  about  the  prosecution  of  the 
aforesaid  writ  of  certiorari  by  the  court 
now  here  adjudged  to  the  said  C.  D., 
with  his  assent;  and  that  the  said  C. 
D.  have  execution  thereof,  etc.  (If 
the  decision,  order,  etc.,  be  affirmed, 
the  entry  of  judgment  is  as  follows): 
Therefore  it  is  considered  that  the 
said  decision  (or  order,  adjudication, 
or  whatever  the  proceeding  may  have 
been)  be,  and  the  same  hereby  is  (or 
are)  in  all  things  affirmed  (the  said 
writ  of  certiorari  to  the  contrary  there- 
of in  any  wise  notwithstanding).  And 
it  is  further  considered,  etc.  (judgment 
for  costs).  Burr.  App.  526,'  §1048a; 
Yates'  Forms  762,  769,  797. 

IX.     Procedendo   (on  Certiorari). 

The  people  of  the  state  of  New  York, 
to  the  judges  of  the  court  of  common 
pleas,    in    and     for     the     county     of 

,   greeting: 

Whereas,  we  being  willing  for  cer- 
tain causes,  to  be  certified  of  a  plaint 
in  our  court  before  you,  levied  or  af- 
firmed against  C.  D.,  at  the  suit  of 
A.    B.,    of   a   plea   of   debt   on    demand 

(or    as    the    action    is),    for 

dollars,  lately  by  our  writ  commanded 
you,  that  yon  should  send  the  said 
plaint,    with    all    things    touching     the 
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same,  as  fully  ami  outiroly  as  thoy 
/oiiiaineii  in  our  court  before  you,  by 
whatsoever  names  the  said  A.  B.  and 
C".  D.  might  be  called  in  the  same, 
before    our    justices     of     our     supreme 

court    of   judicature,   at    the   , 

in  the  city  of ,  on  the 

Monday  of  then  next,  to- 
gether with  that  writ,  that  we  might 
further  cause  to  be  done  what  of  right 
should  be  fit  to  be  done:  Nevertheless, 
for  certain  causes,  now  specially  mov- 
ing us  in  our  said  supreme  court,  be- 
fore our  aforesaid  justices  thereof,  we 
command  you,  that  in  the  plaint  afore- 
said, in  our  said  court  before  you,  levied 
or  affirmed  against  the  said  C.  D.,  at 
the  suit  of  the  said  A.  B.,  in  the  plea 
aforesaid,  you  proceed  with  what  speed 
you  can,  in  such  manner,  according  to 
"the  law  and  custom  of  our  state,  and 
the  usage  of  our  said  court  of  common 
pleas,  as  you  shall  see  jjroper,  our  writ 
of  certiorari  aforesaid,  to  you  there- 
upon before  directed,  to  the  contrary 
thereof,  in  any  wise  notwithstanding. 
Witness,  etc.  (teste  in  usual  form). 
Burr.  App.  573,  §1123;   Till.  Forms  35. 

CHANGE   OF   VENUE. 

I.  Demand  for  Change,  258 

II.  Affidavits,   258 

A.  For,  and   of   Service  of  Demand, 

258 

B.  Convenience  of  Witnesses,  258 

C.  Impartial    Trial    Cannot    Be    Had, 

259 

D.  To  Oppose  Change  of  Venue,  259 

III.  Notices  of  Motion,  259 

A.  Pursuant   to  Demand,  259 

B.  By  Defendant,  259 

C.  By  Plaintiff,  259 

IV.  Orders,  259 

A.  To  Show  Cause,  With  Stay,  259 

B.  Revoking  Stay,  260 

C.  Granting   Change,   260 

D.  Denying  Omnge,  260 

For  other  forms,  see  4  Standard 
Peoc.  987;   5  Standard  Proc.  28. 

I.     Demand  for  Change. 

I  hereby  demand  that  the  place  of 
trial  of  this  cause  be  changed  to  the 
proper    county,     viz.,     the     county     of 

(designating     it).       2    Abb. 

Forms  243. 

n.    Affidavits. 

A.     Affidavit    for    Change    of    Venue, 

and  Service  of  Demand. 
Y.    Z.,    the    defendant    above    named 


(or     attorney      for     defcMidants     above 
named),  being  duly  sworn,  says: 

1.  Tliat  the  summons  and  complaint 
in  this  action  were  served  on  this  de- 
fendant     on     the day     of 


-,    18 — ;    that   on   tht 


-,    18 — ,*    and     before 


(lay    of 

answering,  this  deponent  caused  the  an- 
nexed demand  in  writing  to  be  served 
on  the  attorneys  for  the  plaintiffs,  and 
that  the  plaint  iiTs'  attorneys  have  not 
consented  to  change  the  place  of  trial. 
li.  Deponent  further  says  (here 
state  the  ground  for  requiring  the 
change,  e.  g.),  that  all  the  parties  to 
this    action    reside    in    the     county     of 


III.  Deponent  further  says  that  de- 
ponent has  fully  and  fairly  stated  the 
case  to  Q.  R.,   his  counsel,  who  resides 

at  No.  ,  in  street,  in 

the   city   of ,  and   that   he   has 

a  good  and  substantial  defense  on  the 
merits  to  the  action,  as  he  is  advised 
by  his  said  counsel,  and  verily  believes 
to  be  true.     2  Abb.  Forms  244. 

B.  Affidavit  for  Change  of  Venue  on 
Account  of  Convenience  of  Wit- 
nesses. 

Y.  Z.,  the  defendant  above  named, 
being  duly  sworn,  says: 

I.  That  the  summons  and  complaint 
in  this  action  were  served  on  this  de- 
fendant     on      the     day      of 

,    18—;    and    that     issue     was 


joined  herein  by  the  service  of  this 
defendant's  answer  (or  by  the  service 
of  the  plaintiff's  reply),  on  the 
day   of ,    IS—. 


II.  That  (insert  oath  to  merits  as 
in  II,  A,  to  the  *).  That  this  defendant 
has  fully  and  fairly  stated  to  his  said 
counsel  the  facts  which  he  expects  to 
prove  by  each  and  every  of  the  follow- 
ing witnesses,  viz.,  E.  F.,  G.  H.  and 
J.  K.;  that  each  and  every  one  of 
them  are  material  and  necessary  wit- 
nesses for  his  defense  on  the  trial  ot 
this  cause,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes;  and 
that  without  the  testimony  of  each  and 
every  one  of  the  said  witnesses  this 
defendant  cannot  safely  proceed  to  tho 
trial  of  this  cause,  as  he  is  also  advised 
by  his  said  counsel,  and  verily  believes; 
and  that  each  and  every  one  of  said 
witnesses     reside     in     the     county     of 

,    viz.,    E.    F.    in    the    town    of 

,  G.  H.  in  the  town  of 

and  J.  K.   in  the  town  of  ,  in 

said  county. 
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ni.  That  the  facts  which  he  expects 
to  prove  by  said  witnesses  are  as  fol- 
lows: By  E.  F.  the  fact  that  the  note 
mentioned  in  the  complaint  was  made 
by  this  defendant  without  considera- 
tion, and  for  the  accommodation  of  the 
payee  therein  named,  and  that  that 
fact  was  known  to  the  plaintiff  at  the 
time  he  received  said  note.  By  G.  H. 
that  the  plaintiff  discounted  said  note 
at  a  usurious  rate  of  interest,  as  alleged 
in  the  answer  herein.  (And  so  on.) 
2  Abb.  Forms  248. 

C.  Affidavit    for     Change    of    Venue 

Because  Impartial  Trial  Cannot 
Be  Had  in  County. 
(As  in  II,  B,  to  the  *.) 

III.  That  the  action  is  brought  to 
recover  (here  state  the  nature  of  the 
cause  of  action,  e.  g.)  damages  for  an 
alleged  libel  upon  the  plaintiff,  pub- 
lished in  the ,  and  at , 

in  the  county  of  M.,  and  which  the 
defendant  is  charged  with  being  the 
author  of. 

IV.  That  an  impartial  trial  cannot 
be  had  in  the  county  of  M.,  the  county 
designated  in  the  complaint  as  the 
place  of  trial  of  this  action,  as  this 
deponent  verily  believes,  the  grounds 
of  which  belief  are  as  follows  (setting 
forth  the  circumstances).  2  Abb. 
Forms  247. 

D.  Affidavit   by  Plaintiff   To   Oppose 

Change  of   Venue. 

A.  B.,  plaintiff  above  named,  being 
duly  sworn,  says: 

I.  That  he  has  fully  and  fairly 
stated    to    M.    N.,    his    counsel    in    this 

cau.se,  who  resides  at ,  in  the 

county  pf  ,  the  facts  which  he 

expects  to  prove  by  eacli  and  every 
one    of    the    following    witnesses,    viz., 

C.   D.,  of  the  town  of ,   E.   F., 

of  the  town   of ,  G.   II.,  of  the 

town   of ;   all  of  wliom   reside 


in   said   county   of 


and   tliat 


they  are,  each  and  every  one  of  them, 
material  and  necessary  witnesses  for 
this  plaintiff  on  the  trial  of  tiiis  cause, 
as  he  is  advised  by  his  said  counsel, 
and  verily  believes;  and  that  without 
the  testimony  of  each  and  every  one 
of  said  witnesses,  this  plaintiff  cannot 
safely  proceed  to  the  trial  of  this  cause, 
as  he  is  also  advised  by  his  said  coun- 
Be',  anrl    verily  believes. 

II.  That  the  facts  which  this  plain- 
tiff expects  to  prove  by  said  witnesses 
are  as  follows  (state  in  detail  the 
facts    and      circumstances     which     the 


plaintiff  expects  to  prove  by  each  wit- 
ness, naming  him,  and  showing  their 
materiality,  as  in  II,  B).  2  Abb. 
Forms  250. 

ni.     Notices  of  Motion. 

A.  Notice     of     Motion     To     Change 

Venue  Pursuant  To  Demand. 
Please  take  notice  that  on  an  affi- 
davit of  which  a  copy  is  herewith 
served  on  you,  and  upon  the  complaint 
in  this  action,  and  the  demand  to 
change  the  place  of  trial  heretofore 
served  on  you,  the  undersigned  will 
move   the    court,   at    a   special   term   to 

be   held   at  ,   on   the 

day    of    ,    18—,     at 

o'clock,  that  the  place  of  trial  in  this 
action  be  changed   from  the  county  of 

to  the  proper  county,  viz.,  the 

county    of (designating    it). 

2  Abb.  Forms  246. 

B.  Notice    of   Motion    iy    Defendant 

To  Change  Venue. 
Sir:  Please  to  take  notice  that  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved  at  the  next  special  term,  to  be 
held  at  the  capitol  in  the  city  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  for  an  order,*  changing  the  venue 
in  this  cause  from  the  county  of  (West- 
chester) to  the  county  of  "(Sullivan), 
or  for  such  other  or  further  order  as 
the  court  mav  deem  proper  to  grant 
Burr.   App.  208,   §409. 

C.  Notice  of  Motion  by  Plaintiff  To 

Change   Venue. 

(As  in  III,  B,  to  the  *,  and  then  as 

follows):     that    the    plaintiff     in     this 

cause  may  be  allowed  to  amend  his  dee- 

laratioH    by    changing   the    venue    from 

the  county  of  to  the  county 

of  .     Burr.  App.  209,  §410. 

IV.     Orders. 

A.  Order  To  Show  Cause,  With  Stay 
of    Proceedings. 

On  the  foregoing  affidavit,  and  on 
the  pleadings,  and  demand  therein 
mentioned,  let  the  plaintiff  show  cause 

at  a  special  term  to  be  held  at 

on    the   day    of   ,   at 


o'clock   in    the 


-noon, 


or  as  soon  thereafter  as  counsel  can  bo 
heard,  wliy  the  place  of  trial  of  this 
action  should  not  be  changed  from   the 

county    of to    the    county    ot 

and     why     the      defendant 


should  not  have  the  costs  of  this  mo- 
tion, and  such  other  relief  as  may  be 
Just.      And    until    the    determination    ot 
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this  motion,  lot  all  inMooodiii^rs  on  tno 
part  of  tl»o  plaint  ill"  bo  stayod,  and 
particularly  tho  ontry  of  jiul'rnu'nt,  anil 
(statin):  any  other  procmnlings  desired 
to  bo  stayed).     2  Abb.   Forms  215. 

B.     OnUr  Eevoling  Stay  of  Proceed- 
intjs. 

The  plaintiff  in  the  above  cause  hav- 
ing presented  and  filed  with  me  an 
atlidavit  sliowiu);  such  facts  as  will 
entitle  him  to  retain  tlie  venue  in 
cause;  I  hereby  revoke  the  order  to 
stav  proceedings  granted  by  me  on  the 
(insert  the  date  of  the  order).  2  Abb. 
Forms  251. 

V.     Onhr  Granting  Chanrje  of  Venue. 

On  reading  and  filing  the  affidavits 
in  this  cause,  and  on  motion  of  Mr. 
H.,  of  counsel  for  the  defendant,  after 
hearing  counsel  in  opposition  thereto 
(or  no  one  appearing  to  oppose),  or- 
dered, that  the  venue  in  this  cause  be, 
and  the  same  hereby  is  changed  from 
the  county  of  (Westchester)  to  the 
county  of' (Sullivan).  Burr.  App.  457, 
§913. 

D.     Order  Denying  Motion  To  Change 
Venue. 

A  motion  having  been  made  on  the 
part  of  the  defendant,  to  change  the 
venue  in  this  cause,  and  after  hearing 
counsel  for  the  respective  parties,  or- 
dered, that  the  motion  be  denied,  that 

the     motion     (with     dollars 

costs).      Burr.    App.   458,    §914. 

Note. — Reference  to  the  statute  is 
essential  in  the  preparation  of  the  atH- 
davit,  these  forms  being  in  no  sense 
intended  to  cover  anything  but  the  gen- 
eral outline. 


CHATTEL  MORTGAGES. 

CROSS-REFEEENK7ES : 
Payment: 

Answer,    That    Plaintiff    Took    Mort- 
gaged Property. 
Sheriffs  .\xd  Constables: 

Complaint  by  Mortgagee  of  Chattels 
Against     Sheriff     for     Selling     on 
Execution  Against  Third  Person. 
Specific   Pf:RFORMANCE: 

Complaint   by   Creditor   for   Perform- 
ance of  Agreement  To  Give  a  Chat- 
tel Mortgage. 
Petition     (Complaint)    for    Foreclosure. 
"Plaintiff  states  that  on  the 


day  of  August,  1S92,  defendants  were 
justly  indebted  to  plaintiff  in  the  sum 
of  .$6,000,  being  the  amount  of  pur- 
chase price  of  the  northeast  quarter  of 


section  30  aiitl  the  northwest  quarter 
of  section  2i>,  in  township  40,  range 
number  4,  in  .Jefferson  county  and 
state  of  Missouri,  wliich  said  real 
estato  was  by  tlic  i>!aiiitiff  conveyed 
to  one  Owens,  of  Lyon  county,  state 
of  Kansas,  at  the  instance  and  re- 
quest of  the  defendants,  and  for  their 
use  and  benefit;  and  said  defendants 
then  and  there  agreed  to  pay  said  sum 
of  money  on  or  before  the  first  day 
of  May,  1893,  and  secured  the  plaintiff 
by  executing  and  delivering  to  plain- 
tiff a  chattel  mortgage  on  certain 
standard  bred  horses,  mares  and  colts, 
by  them  purchased  from  said  Owens, 
and  by  them  received  from  said  Owens 
in    exchange    for    said    land;    and    that 

afterwards,    on    the    day     ot 

August,  1892,  the  defendants,  in  pur- 
suance of  said  agreement  to  secure  said 
indebtedness,  executed  and  delivered 
to  plaintiff  their  certain  contract,  here- 
with filed,  by  which  they  acknowledged 
this  indebtedness  to  plaintiff  in  said' 
sum  of  $6,000,  and  agreed  to  pay  the 
same  on  or  before  May  1,  1893,  by 
which  they  agreed  that  plaintiff  should 
have  a  lien  on  all  of  the  personal  prop- 
erty, consisting  of  standard  bred  horses, 
mares  and  colts,  so  received  by  them 
from  said  Owens,  to  secure  the  pay- 
ment of  the  said  sum  of  $6,000,  to- 
gether with  interest  thereon,  by  which 
said  writing  and  lien  was  created  in 
favor  of  plaintiff  on  said  stock  of 
horses  to  secure  said  sum,  which  said 
stock  of  horses  are  now  on  the  farm 
of  E.  Siple,  in  Vernon  county,  Mis- 
souri, and  specifically  described  as  fol- 
lows, to- wit:  *     *     * 

Plaintiff  alleges  and  charges  that  the 
said  sum  of  $6,000  became  due  and  pay- 
able, together  with  six  per  cent,  inter- 
est  thereon   from   the  day   of 

August,  1892,  on  the  first  day  of  May, 
1893.  The  defendants  have  each  of 
them  failed  and  refused,  and  still  fail 
and  refuse,  to  pay  said  sum  of  money 
or  any  part  thereof,  and  the  same,  to- 
gether with  the  interest  thereon,  re- 
mains due   and   unpaid. 

"Wherefore  plaintiff  prays  that  plain- 
tiff have  and  recover  of  and  from  the 
defendants  the  said  sum  of  $6,000,  to- 
gether with  six  per  cent,  interest  from 

the day  of  August,  1892;   and 

that  plaintiff's  said  lien  on  above  de- 
scribed personal  property  be  enforced, 
and  that  the  said  judgment  be  decreed 
and  declared  by  the  court  to  be  a  lien 
on  all  of  said  property,  and  defendants' 
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equity  of  redemption  in  and  to  all  said 
property  be  foreclosed,  and  that  the 
same  be  ordered  sold  and  the  proceeds 
thereof  be  applied  in  satisfaction  of 
plaintiff's  debt  and  the  costs  herein, 
and  for  all  other  and  further  relief, 
and  for  costs."  Eobinson  v.  Siple,  129 
Mo.  20S,  31   S.  W.  788. 


CHOICE   AND   ELECTION   OF 
REMEDIES. 

I.  Afl&davit    To    Put    Complainant   to 

Election,   261 

II.  Notice  of  Motion  That  Complain- 

ant  Elect,    2(J1 

III.  Order    That    Complainant    Elect 
Between  Law  and  Equity,  261 

IV.  Order  To  Elect  Between  Several 

Actions,  261 

I.  Affidavit    To   Put   Complainant   to 

His   Election. 

C.  D.,  the  defendant  in  this  cause, 
being  duly  svrorn,  deposeth  and  saith, 
that  the  complainant  is  prosecuting 
tiiis  deponent  both  at  law  and  in  this 
court,  in  the  above  entitled  cause,  for 
the  same  matter  and  cause  of  action; 
whereby  this  deponent  is  doubly  vexed. 
And  this  deponent  further  saith,  that 
he    caused    his   answer    in   this    suit   to 

be    filed    and    served    on    the    

day  of  last,     2  Barb.  Ch.  Pr. 

434. 

Note. — 5  Standard  Proc.  119. 

II.  Notice  of  Motion  for  Order  That 

Complainant  Elect. 
Sir:     Take    notice,    that    I    intend    to 
move     this     honorable     court     on     the 

day  of  next   at  ten 

o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at 
the  Capitol  in  the  city  of  Albany,  for 
an  order  that  the  complainant  in  this 
cause  may  elect  whether  he  will  pro- 
ceed in  this  court,  in  the  above  en- 
titled suit,  or  in  the  suit  commenced 
against  the  defendant  in  tlie  supreme 
court;  and  that  if  he  shall  elect  to  pro- 
ceed in  this  court,  then  that  his  pro- 
ceedings in  the  said  suit  in  the  supreme 
court  may  be  stayed  by  injunction;  but 
that  in  default  of  such  election,  with- 
in the  time  limited  by  the  court,  or 
if  the  complainant  shall  elect  to  pro- 
ceed at  law,  then  that  the  bill  in  this 
cause  stand  dismissed  with  costs.  And 
for  such  other  order  or  relief  as  the 
court  may  think  proper  to  grant; 
which    motion    will   be   founded   on   the 


affidavits,  copies  whereof  are  hereto  an- 
nexed, and  on  the  pleadings  in  the 
causes  above  mentioned  respectively,  2 
Barb.    Ch.    Pr.    434. 

III.  Order  That  Complainant  Elect 
Between  Law  and  Equity. 
On  reading  and  filing  affidavits,  etc. 
(and  due  proof  of  service  of  uotice  of 
this  motion)  and  on  motion  of  W.  N., 
solicitor  for  the  defendant  C.  D.,  and 
on  hearing  Mr.  J.  E.,  solicitor  for  the 
complainant,  in  opposition  thereto,  it 
is  ordered  that  the  complainant  in  this 
cause  do  within  eight  days  from  the 
date  of  this  order,  elect  whether  he 
will  proceed  in  the  present  suit  in  this 
court,  or  in  the  suit  commenced  against 
the  defendant  in  the  supreme  court; 
and  that  if  he  shall  elect  to  proceed 
in  this  court,  then  that  his  proceedings 
in  the  said  suit  in  the  supreme  court 
may  be  stayed  by  injunction;  but  that 
in  default  of  such  election,  within  the 
time  limited  by  the  court,  or  if  the 
complainant  shall  elect  to  proceed  at 
law.  then  that  the  bill  in  this  cause 
stand  dismissed  with  costs.  2  Barb. 
Ch.   Pr.  435. 

IV,  Order  To  Elect  Between  Several 
Actions,  ♦ 

Upon  reading  and  filing  the  affi- 
davit of  M.  N.  that  the  plaintiff  is 
suing  the  defendant  in  another  action 
in  the  court,  and  in  this  ac- 
tion, for  one  and  the  same  matter,  and 
on  motion  of  said  M.  N.,  of  counsel 
for  defendant,  and  after  hearing  O,  P., 
of    counsel    for   plaintiff: 

Ordered,  that  the  plaintiff  do,  with- 
in    days   after  service   of  this 

order  on  his  attorney,  make  his  elec- 
tion in  which  action  he  will  proceed, 
and  notify  the  same  in  writing  to  the 
defendant;  and  if  he  shall  elect  to 
proceed  in  this  action,  then  his  pro- 
ceedings in  said  other  action  are 
stayed  by  injunction;  but  if  he  shall 
elect  to  proceed  in  said  other  action, 
or  in  default  of  such  election  within 
the  time  aforesaid,  then  this  action 
is  from  thenceforth  to  stand  absolutely 
dismissed  out  of  this  court,  with  costs. 
2  Abb.  Forms  .'504. 


CIVIL  RIGHTS. 

I.     Complaint,   261 
n.     Indictment,  262 
I.     Complaint   for   Refusing   Accommo- 
dation to  Colored  Person. 
That    the    defendants    are    the     pro- 
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priotors  of  a  certain  inn   (to-wit,  a  res- 
taurant),    in     the     city     of , 

county     of     ,     and     state     of 

;  that  on  the  <lay  of 

month,    IS—,   the   plaiutitf,   a 

colored  person,  and  a  citizen  of  the 
I'nited  States,  waa  refused  food  and 
refreshments  there  by  orders  of  the 
defendants  on  account  of  his  race  and 
color,  etc.  Lewis  r.  Hitchcocii,  10  I'\h1.  4. 
Note. — Adapted  to  meet  the  objec- 
tions raised  in  said  cause.  Held  that 
the  words  in  parentheses  did  not  mako 
the   complaint    insutlicieut. 

II.  Indictment  for  Refusing  Accommo- 
dations Under  State  Law. 
"Bo  it  remembered  that  R.  D 
Stearns,  county  attorney  in  and  for 
Lancaster  county,  and  in  the  2d  judi- 
cial district  of  the  state  of  Nebraska, 
comes  here  in  person  into  court  at  this, 
the  May  term,  A.  D.  1888,  thereof,  and 
for  tho  state  of  Nebraska  gives  the 
court  to  understand  and  be  informed 
that  George  Messenger,  late  of  the 
countv  aforesaid,  on  the  3d  day  of 
May.  "a.  D.  1888,  in  the  county  of  Lan- 
caster, and  the  state  of  Nebraska,  then 
and  there  being  one  of  the  proprietors 
of  fche  place  of  business  known  as  the 
Commercial  barber  shop,  in  the  city  of 
Lincoln  and  county  aforesaid,  unlaw- 
fully and  wilfully  refused  to  shave  one 
Arthur  L.  Warwick,  or  allow  him  to 
be  shaved  in  said  Commercial  barber 
shop,  on  account  of  his  said  Arthur 
L.  Warwick  color,  said  Warwick  being 
a  colored  man;  he  said  Warwick  being 
then  and  there  entitled  to  the  full  and 
equal  enjoyment  of  all  the  accommo- 
dations, facilities  and  privileges  of  said 
barber  shop  extended  by  its  said  pro- 
prietors to  any  of  the  customers  and 
patrons  of  said  shop,  and  said  refusal 
to  shave  said  Warwick  on  account  of 
his  said  color  being  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Nebraska." 
Messenger  v.  State,  2.5  Neb.  674,  41 
N.  W.  638. 

CLAIM    AND    DELIVERY.— See    Re- 
plevin. 
COGNOVIT. — See  Judgment  Records; 

JUDG-MENT.S. 


Admibalty 
Libel   In 


COLLISION. 
CROSS-REFERENCE: 


Rem   for   Collision. 


COM  HI  NATIONS.— Seo  Monopolies. 
COMMRNCEMENr  OF  ACTION.— See 
LiMiT.\TiON  OF  Actions. 

COMM"ER(^.E.— See     Interstate     Com- 

MKKCE  Commission. 
COMMTT.M  KNT.  —  See       I'kkuminauy 

E.XA.MINATION. 

iX)MMON    COUNTS.— See   Assumpsit. 
COMPLAINT    AND     I'ETITION.— Sve 
Declaration  and  Complaint. 


COMPOSITION  WITH  CREDITORS. 

C  KOSS-REFERENCE : 

Hankkuptcy: 

Petition    for    Meeting     To     Consider 

Composition; 
A]iplication  for  Conlinnation  of  Com- 
position; 
Order  of  Distribution  on  Composition. 
Answer,  Composition  Deed. 

I.  The  defendant  admits  that  on  the 

day  of ,  18 — ,  he  was 

indebted  to  the  plaintiff  as  alleged  in 
the  complaint. 

II.  Tlie  defendant  further  says  that 
afterwards,     and     on      or     about     the 

^ day    of    ,    18—,    the 

plaintiffs,  by  their  deed  under  seal, 
agreed    with    the    defendant    that    the 

plaintiffs  would  accept  dollars, 

then  and  there  paid  them  by  the  de- 
fendant, in  full  satisfaction  of  said 
indebtedness,  and  that  they  would  not 
sue  the  defendant  on  account  thereof, 
and  then  and  there  did  accept  the 
same;  and  divers  other  creditors  of 
the  defendant  then  and  there  also,  by 
the  same  deed,  agreed  to  accept,  and 
did  accept,  the  sum  currently  with  the 
said  plaintiffs,  in  full  satisfaction  of 
the  several  debts  to  such  creditors  re- 
spectively due  and  owing  from  the  de- 
fendant, and  covenanted  with  the  de- 
fendant not  to  sue  the  defendant  for 
such  respective  debts.  2  Abb.  Forms 
55. 


COMPOUNDING  CRIME. 

CROSS-REFERENCE: 
Illegality,  How  Pleaded: 

Answer,    That    Note    Was    Given    To 
Compound   Felony. 

Indictment  for  Compounding  Crime. 

That  heretofore,  to-wit,  on,  etc.,  at, 
etc.,  one  A.  B.,  with  force  and  arms, 
feloniously  did  steal,  take  and  carry 
away  one  lamp,  of  the  value  of  twenty 
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shillings,  of  the  goods  and  chattels  of 
one  C.  D.,  late  of,  etc.,  against  the 
peace  of  our  lord  the  king,  his  crown 
and  dignity.  And  that  the  said  C.  D., 
well  knowing  the  premises,  and  the  said 
felony  to  have  been  by  the  said  A.  B. 
so  as  aforesaid  done  and  committed, 
but  contriving  and  intending  unlaw- 
fully and  unjustly  to  pervert  the  due 
course  of  law,  in  this  behalf,  and  to 
cause  and  procure  the  said  A.  B.  for 
the  felony  aforesaid,  to  escape  with 
impunity,  afterwards,  to-wit,  on,  etc., 
with  force  and  arms,  at,  etc.,  unlaw- 
fully, and  for  wicked  gain's  sake,  did 
compound  the  said  felony  with  the  said 
A.  B.  and  did  then  and  there  exact, 
receive,  and  have  of  the  said  A.  B.  the 
sum  of  eighteen  shillings,  in  monies 
numbered,  for  and  as  a  reward  for 
compounding  the  said  felony,  and  de- 
sisting from  all  further  prosecution 
against  the  said  A.  B.  for  the  said 
felony;  and  that  the  said  C.  D.,  on, 
etc.,  last  aforesaid,  at,  etc.,  aforesaid, 
did  thereupon  desist,  and  from  that 
time  hitherto  hath  desisted,  from  all 
further  prosecution  of  the  said  A.  B 
for  the  said  felony;  to  the  great  hin- 
drance of  justice,  in  contempt,  etc., 
and  against  the  peace,  etc.  (Add  a 
count  omitting  the  statement  as  to  the 
party  having  desisted  from  prosecut- 
ing.)    2  Chit.  Cr.  L.  221. 


COMPROMISE    AND    SETTLEMENT. 

I.  Complaint,   2(i3 

A.  On  (Compromise  of  Suit,  263 

B.  On    Compromise    of    Opposition    to 

Probate  of   Jl'ill,  2(;:} 

II.  Answer,     Compromise     and     Pay- 

ment, 2G3 

CKOSS-KEFERENCES: 
Eeceivers  : 

Order   of   Court    on    Request    by    Kc- 
cciver    for    Authority     to     Compro- 
mise  Notes   and   Accounts. 
Specific   Performance: 

Bill     for     Specific      Performance      of 
A^^'rctTiicnt  of  Compromise. 

L     Complaint. 

A.  Complaint  Upon  Compromise  of 
Suit. 

L      That    on    the   day     of 

■  — ,    an    action    was    pending    be- 

tween the  purtifH  to  this  action,  brought 
by    the    plaintiff    to    recover    from    the 

defendant  tlio  sum  of  dollars, 

whicli  the  defendant  owed  the  plain- 
tiff, but   which  he  disputed. 


II.  That  in  consideration  that  the 
plaintiff  would  discontinue  his  said  ac- 
tion, and  would  accept dol- 
lars in  satisfaction  of  said  disputed 
claim,  the  defendant  promised  to  pay 
the  plaintiff  the  sum  of  dol- 
lars (on  the day  of ). 

III.  That  the  defendant  accordingly 
did  discontinue  said  action. 

(Or,  III.  That  the  plaintiff  has  duly 
performed  all  the  conditions  thereof  on 
his   part.) 

IV.  That  no  part  of  said  sum  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  209. 

B.  Complaint  Upon  Compromise  of 
Suit  for  Withdrawing  Opposi- 
tion to  Probate  of  Will. 

I.  That  heretofore  one  M.  N.  died, 
leaving  him  surviving  A.  B.,  this  plain- 
tiff, one  of  his  heirs-at-law  (or  next 
of  kin). 

II.  That  after  his  death  the  de- 
fendant (and  others)  produced  and  pro- 
pounded for  probate,  in  the  court  of 
the  surrogate  of  ,  an  instru- 
ment purporting  to  be  the  will  of  said 
M.  N.,  whereby  (a  part  of)  the  estate 
to  which  the  plaintiff  would  have  suc- 
ceeded if  said  M.  N.  had  died  intestate 
was  devised  and  bequeathed  to  the  de- 
fendant. 

III.  That  there  were  doubts  as  to 
the  validity  of  said  devises  and  be- 
quests (or  of  the  execution  of  said 
will,  or  both),  and  that  the  plaintiff' 
tlireatened  to  oppose  its  probate  on 
that  account. 

IV.  That  in  consideration  that  the 
plaintiff  would  withhold  all  opposition 
to  the  proving  of  the  will,  the  defend- 
ant, on  the day  of  , 

promised    that    he    would    pay    to    the 

])laintiff    the    sum    of   dollars 

(on,  etc.). 

V.  That  tlie  plaintiff  accordingly 
withdrew  all  opj)osition  to  the  probate 
of  the  will,  and  it  was  thereupon  duly 
proved  before  said  surrogate. 

(Or,  V.  That  the  plaintiff  has  duly 
performed  all  the  conditions  thereof 
on    his   part.) 

VI.  That  no  part  of  said  sum  has 
been  paid  (except  the  sum  of,  etc.). 
1    Abb.   Forms  210. 

II.    Answer,  Compromise  and  Payment. 

I.  That  before  this  action,  tlic  plain- 
tifT  having  demanded  said  sum  (or  said 
goods,  or  otherwise)  from  the  defend- 
ant, the  defendant  refused  to  pay  (he 
same,   because    (hero  state  facts  show- 
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inn  the  claim  a  doubtful  one). 

II.  That  the  parties  thereupon 
asroeil  to  comproiniso  said  claim,  and 
that  the  defendant  should  pay,  and  the 
plaint iflf  accept.  dollars  in  sat- 
isfaction  thereof. 

HI.      That    on    the day    of 

,  ]S — ,  the  defendant  did  pay, 

and  the  plaint ilT  so  accepted  said  sum. 

•J  Abb.  Forms  55. 

rONDHMXATIOX     rROCKKIM  NdS.- 

!See  Kminknt  Domain. 


I  ftMidant    is  readv   to   verify.     Steph.  PI. 
53. 
CONFESSION    OF    JUDGMENT.— See 

JUDOMKNTS. 


CONFESSION  AND  AVOIDANCE. 

I.     Plea  in  Justification,  2(14 
n.     Plea  of  Release,  2(U 

I.    Plea  in  Confession  and  Avoidance, 
Justification. 

And  for  further  plea  in  this  behalf, 
the  said  defendant  by  leave,  etc.,  says 
that  the  said  plaintiflt"  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof 
apainst  him,  because  he  says  that  he 
the  said  defendant  at  the  several  times 
when,  etc.,  by  the  leave  and  license  of 
the  said  plaintiff  to  him  for  that  pur- 
pose first  given  and  granted,  to-wit,  at, 
etc.  (venue),  aforesaid,  committed  the 
several  supposed  trespasses  in  said  dec- 
laration mentioned:  as  he  lawfully 
might  for  the  cause  aforesaid.  And 
this  the  said  defendant  is  ready  to  ver- 
ify, wherefore  he  prays  judgment,  if 
the  said  defendant  ought  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him,  etc.     3  Chit.  PI.  1106. 

n.     Plea  in  Confession  and  Avoidance, 
Release. 

And  the  said  defendant,  by — , 

his  attorney  (or  in  person),  says  that, 
after  the  said  breach  of  covenant,  and 
before  the  commencement  of  this  suit, 

to-wit,  on  the day  of , 

in  the  vear  of  our  Lord  .  the 


CONSOLIDATION   OF    ACTIONS. 

I.  Notice  of  Motion,  2()4 

II.  Order,    2G4 

I.  Notice   of   Motion   To    Consolidate 

Actions. 

(Title  of  all  the  causes.) 

Sir:  Please  to  take  notice,  that  upon 
the  afTidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
lield  at  the  capitol  in  the  city  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  that  all  the  above  entitled  actions 
be  consolidated  into  one,  upon  such 
terms  aud  conditions  as  the  said  court 
shall  direct.  Dated,  March  16th,  1846. 
Burr.  App.  208,  §408;  Yates'  Forms 
346. 

II.  Order     Consolidating    Actions    on 

Policy. 

(Titles   of   all   the   causes.) 

On  reading  and  filing  the  affidavits 
in  these  causes,  and  after  hearing  Mr. 
J.,  of  counsel  for  the  defendant,  and 
Mr.  S.,  of  counsel  for  the  plaintiff,  or- 
dered that  all  the  proceedings,  on  the 
part  of  the  plaintiff  in  these  causes 
respectively  (except  the  first),  be,  and 
the  same  are  hereby  stayed,  the  said 
defendants  hereby  undertaking  to  be 
bound  by  the  verdict  in  the  said  first 
suit,  and  to  pay  the  amount  of  their 
several  subscriptions  to  the  said  paper 
instrument  (or  "policy  of  insurance") 
in  case  the  said  plaintiff  shall  recover 
in  the  said  first  suit,  together  with 
the  costs  of  that  recovery  and  of  the 
other  suits  (adding  such  other  terms 
as  the  court  may  impose).  Burr.  App. 
457,  §912;  Yates'  Forms  346. 


said  plaintiff,  by  his  certain  deed  of 
release,  sealed  with  his  seal,  and  now 
shown  to  the  court  here  (the  date 
whereof  is  the  day  and  year  last  afore- 
said), did  remise,  release  and  forever 
quitclaim  to  the  said  defendant,  his 
heirs,  executors  and  administrators,  all 
damages,  cause  and  causes  of  action, 
breaches  of  covenant,  debts  and  de- 
mands whatsoever,  which  had  then  ac- 
crued to  the  said  plaintiff,  or  which  j  Indictment, 
the  said  plaintiff  then  had  against  the      '  ,   j •*        *    n^..^,.„i   Vr,-^^ 

said  defendant;  as  by  the  said  deed  of        A.     Indictment,  General  Form. 
release,  reference  being  thereto  had,  will  I      The  jurors  for  our  lord  the  king,  upon 
fully    appear.      And    this    the    said    de-  I  their  oath  present,  that  A.  B.,  late  of, 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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etc.  (here  state  the  names  and  addi- 
tions of  all  the  defendants),  being 
persons  of  evil  minds  and  dispositions, 
on,  etc.,  with  force  and  arms,  at,  etc. 
(the  venue),  unlawfully  and  -wickedly 
(or  if  the  conspiracy  be  malicious,  say 
"falsely  and  maliciously"),  did  con- 
spire, combine,  confederate  and  agree 
together  to  (here  state  the  object  of 
the  conspiracy,  as  in  the  following 
precedents).  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  A.  B.,  etc., 
in  pursuance  of  and  according  to  the 
said  conspiracy,  combination,  confeder- 
acy and  agreement,  between  them  the 
said  A.  B.,  etc.,  as  aforesaid  had,  did, 
on,  etc.,  at,  etc.  (the  place  where  the 
overt  act  took  place),  (here  set  out 
the  overt  acts  of  conspiracy  as  in  the 
following  precedents),  to  the  great 
damage  of,  etc.  (the  party  immedi- 
ately injured),  to  the  evil  example  of 
all  others,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.     3   Chit.  Cr.  L.  1145. 

B.  Indictment  for  Conspiring  To  De- 
fraud a  Bank. 

The  indictment  in  the  first  count 
averred  tliat  the  defendants  "falsely, 
unlawfully  and  wickedly  did  conspire, 
combine,  confederate  and  agree  to- 
gether to  defraud  the  Bank  of  the 
Northern  Liberties  of  its  moneys,  etc., 
and  that  in  pursuance  of,  and  accord- 
ing to  the  said  conspiracy,  combina- 
tion, confederacy  and  agreement  be- 
tween them  the  said  defendants  as 
aforesaid  did  wickedly  devise  and  agree 
together  that  the  said  Frederick  Foer- 
ing  would  and  should  from  time  to 
time  draw  certain  checks  upon  the  said 
bank,  without  having  any  funds  or 
moneys  therein,  and  that  the  said  Ben- 
jamin Williams,  then  and  there  being 
the  bookkeper  of  the  said  bank,  and 
having  as  such  the  care  and  custody 
of  the  ledger  of  the  said  bank,  would 
falsely  and  deceitfully  so  arrange  the 
entries  in  the  .said  ledger,  as  to  cause 
it  to  appear  that  the  said  Frederick 
Foering  was  a  creditor  of  the  said 
bank,  and  had  a  balance  of  moneys 
therein,  and  the  said  Frederick  Foer- 
ing in  pursuance  of,  and  according  to 
the  said  consjiiracj-,  combination,  con- 
federacy and  agreement  between  them 
the  said  Frederick  Foering  and  Ben- 
jamin Williams,  had  as  aforesaid,  did 
draw  a  check  on  the  said  bank  for  the 
sum  of  300  dollars."  Com.  v.  Foering, 
4  Clark  (Pa.)  281. 


C.  Indictment  for  Conspiring  To 
Charge  }rith  deceiving  Stolen 
Goods. 

That  W.  G.,  late  of,  etc.,  and  W.  B., 
late  of,  etc.,  being  evil-disposed  per- 
sons, and  wiekedlj'  devising  and  in- 
tending one  A,  L.,  not  only  of  his 
credit  and  good  reputation  unjustly  to 
deprive,  but  also  to  obtain  and  acquire 
to  themselves  of  and  from  the  said 
A.  L.,  divers  large  sums  of  money, 
on,  etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  did  amongst  themselves  con- 
spire, combine,  confederate  and  agree 
falsely  to  charge  and  accuse  the  said 
A.  L.  with  having  lately  before  re- 
ceived stolen  goods.  And  the  jurors, 
etc.,  do  further  present  that  the  said 
W.  G.,  and  W.  B.,  afterwards,  to-wit, 
on  the  said,  etc.,  at,  etc.,  aforesaid, 
according  to  the  said  conspiracy,  com- 
bination, confederacy  and  agreement 
between  themselves  before  had  as 
aforesaid,  falsely,  wickedly  and  for  the 
sake  of  unjust  lucre  and  gain,  did,  in 
the  presence  and  hearing  of  divers  per- 
sons, charge  and  accuse  him  the  said 
A.,  L.,  that  he  the  said  A.  L.  had 
bought  hats  that  were  stolen,  knowing 
them  to  be  stolen,  and  that  they  the 
said  W.  G.  and  W.  B.  did  then  and 
there  falsely  pretend  and  affirm  to  the 
said  A.  L.,  that  a  bill  of  indictment 
was  then  found  at  the  general  session 
of  the  peace,  holden  at  the  New  Ses- 
sions House  on  Clerkenwell  Green,  in 
and  for  the  said  county  of  M.,  on,  etc., 
then  last  past,  against  him  the  said 
A.  L.,  for  receiving  stolen  goods, 
knowing  the  same  to  have  been  stolen, 
whereas  in  truth  and  in  fact,  there 
was  not,  at  the  time  of  such  charge 
and  accusation,  nor  at  any  time  before 
or  since,  any  bill  or  bills  of  indict- 
ment whatsoever  in  any  manner  found 
against  the  said  A.  L.,  for  the  said 
supposed  offense  so  falsely  charged  on 
him,  or  for  any  such  like  crime,  and 
whereas  in  truth  and  in  fact  the  said 
A.  L.  was  never  guilty  of  the  said 
supposed  offense  or  any  other  offense 
of  that  kind,  and  the  jurors,  etc.,  do 
further  present,  that  by  the  said  false 
accusation  and  by  divers  threats,  men- 
aces and  allegations  of  them  the  said 
W.  G.  and  W.  B.,  that  he  the  said 
A.  L.  should  be  transi)orted  into  parts 
beyond  the  seas  for  the  said  pretended 
offense,  they  the  said  W.  G.  and  W.  B, 
did  afterwards,  to-wit,  on  the  said, 
etc.,  at,  etc.,  aforesaid,  demand,  re- 
ceive  and  take  of  the   said   A.   L.  one 
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pioco  of  gold  coin  of  tlio  proper  coiu 
of  this  realm,  ciiUeil  a  guinea,  for  and 
as  a  composition  of  the  said  i)retended 
otTense,  and  to  discharge  the  said  A.  L. 
from  all  further  prosecution  for  tho 
same,  and  they  tbo  said  W.  G.  and 
W.  B.  did  also  then  and  there  by  the 
false  and  \Yicked  pretenses  aforesaid, 
unlawfully  cause  and  procure  the  said 
A.  L.  to  "exi'oiid  and  lay  out,  and  the 
paid  A.  L.  did  then  and  there  expend 
and  lay  out  twenty-three  shillings  of 
lawful  money  of  Ureat  Britain,  at  the 
dwelling  house  of  the  said  W.  B.,  in 
wine  and  other  liquors  in  the  company 
and  for  the  entertainment  of  them  tho 
paid  \\\  G.  and  W.  B.,  to  the  great 
damage,  infamy  and  disgrace  of  the 
said  A.  L.,  to  the  evil  and  pernicious 
example,  etc.,  and  against  the  peace, 
etc.  3  Chit.  Cr.  L.  11S2. 
CONSTABLES.  —  See      Sheriffs     AND 

CONSTABLKS. 


CONTEMPT. 

I.  Judgments,   266 

A.  In    the  Presence  of  Court,  266 

B.  In     the     Immediate     Vicinity     of 

Court,  267 

II.  Proceedings  for  Contempt  for  Dis- 

obedience, 2GS 

A.  Notice  of  Motion  for  Attachment, 

268 

B.  Writ   of  Attachment,  268 

C.  Order  To  Iwrn  Over  Into  Prison, 

268 

D.  Affidavit   of   Tender    of   Perform- 

ance, 269 
For    other    forms,    see     5     Standard 
Pboc.  432-437. 

CKOSS-REFERENCBS : 
Depositions: 

Commitment    for    Contempt,    Refusal 
To  Testify  on  Letters  Rogatory. 
Habeas  Corpus: 

Attachment   for   Not   Returning   Ha- 
beas Corpus; 
Commitment     for     Disobedience     to 
Writ. 
Injunctions: 

Committal  for  Breach  of  Injunction. 
Sequestration  : 

Order     for    Sequestration;     Corpora- 
tions; 
Order  for  Sequestration  for  Not  An- 
swering; 
Order    for    Sequestration    on    Return 

of  Attachment    (English); 
Writ  of  Sequestration. 
Service  of  Process  and  Papers: 

AfiBdavit,   Where   the   Service   Is   the 


Foundation  for  I'roceeding  for  Con- 
tempt. 
SiiERif'rs  and  Constables: 

Notice  To  Return  Capias  Ad  Respon- 
dendum; 

Notice   To   Return   Fieri  Facias; 

Notice  To  Return  Capias  Ad  Satis- 
faciendum; 

Allldavit  of  Service  of  Notice  That 
Slieriir  Return  Capias  or  Execu- 
tion; 

Order  on  Sheriff's  Default  for  Not 
lieturning; 

Order  on  Appearance  on  Attachment; 

Attachment  Against  Sheriff  for  Con- 
tempt; 

Interrogatories  on  Attachment 
Against  Sheriff  for  Not  Returning 
Capias; 

Interrogatories  on  Attachment 
Against  Sheriff  for  Not  Returning 
Fieri    Facias; 

Order  of  the  Court  Imposing  Fine 
on  Sheriff  for  Contempt; 

Order  Discharging  Attachment 
Against   Sheriff    for    Contempt; 

Order   on  Default   of   Sheriff   To  Ap- 
pear  on  Attachment. 
Supplementary  Proceedings  : 

Notice  of  Motion  for  an  Attachment 
in    Supplementary    I'roceedings; 

Affidavit  of  Non-attendance  by  Judg- 
ment Debtor; 

Order  To  Show  Cause  in  Supple- 
mentary Proceedings  on  Contempt; 

Attachment  Against  Judgment  Debt- 
or or  Third  Person  for  Disobedi- 
ence of  Order; 

Order  for  Interrogatories  After  the 
Return  of  the  Attachment  Where 
the  Contempt  Is  Denied; 

Order  Adjudging  Offender  Guilty  of 
Contempt  in  Supplementary  Pro- 
ceedings; 

Commitment    for    Contempt    for    Dis- 
obedience  of   an   Order   in   Supple- 
mentary Proceedings. 
Witnesses  : 

Warrant  To  Apprehend  Witnesses; 

Interrogatories  on  Attachment  of 
Witness  for  Disobeying  Sub- 
poena. 

I.    Judgments. 

A.    Judgment  for  Contempt  in  Pres- 
ence of  Court. 

"In  the  Circuit  Court  of  the  United 
States  of  America  for  the  Northern 
District  of  California.  In  the  Mat- 
ter of  Contempt  of  David  S.  Terry. 
In  open  court. 
"Whereas,  on  this  third  day  of  Sep- 
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tember,  1S88,  in  open  court,  and  in  the 
presence  of  the  judges  thereof,  to-wit, 
Hon.  Stephen  J.  Field,  Circuit  Justice, 
presiding;  Hon.  Lorenzo  Sawyer,  Cir- 
cuit Judge,  and  Hon.  George  M.  Sabin, 
District  Judge,  during  the  session  of 
said  court,  and  while  said  court  was 
engaged  in  its  regular  business,  hear- 
ing and  determining  causes  pending  be- 
fore it,  one  Sarah  Althea  Terry  was 
guilty  of  misbehavior  in  the  presence 
and  hearing  of  said  court; 

"And  whereas,  said  court  thereupon 
duly  and  lawfully  ordered  the  United 
States  Marshal,  J.  C.  Franks,  who^  was 
then  present,  to  remove  the  said  Sarah 
Althea  Terry  from  the  court  room; 

"And  whereas,  the  said  United  States 
Marshal  then  and  there  attempted  to 
enforce  said  order,  and  then  and  there 
was  resisted  by  one  David  S.  Terry, 
an  attorney  of'  this  court,  who,  while 
the  said  marshal  was  attempting  to 
execute  said  order  in  the  presence  of 
the  court,  assaulted  the  said  United 
States  iiarshal,  and  then  and  there 
beat  him,  the  said  marshal,  and  then 
and  there  wrongfully  and  unlawfully 
assaulted  said  marshal  with  a  deadly 
weapon,  with  intent  to  obstruct  the 
administration  of  .justice,  and  to  resist 
such  United  States  Marshal  and  the 
execution    of   the   said    order; 

"And  whereas,  the  said  David  S. 
Terry  was  guilty  of  a  contempt  of 
this  court,  by  misbehavior  in  its  pres- 
ence, and  by  a  forcible  resistance  in 
the  presence  of  the  court  to  a  lawful 
order  thereof,  in  the  manner  aforesaid: 

"Now,  therefore,  be  it  ordered  and 
adjudged  by  this  court,  That  the  said 
David  S.  Terry,  by  reason  of  said  acts, 
was,  and  is,  guilty  of  contempt  of  tlie 
authority  of  this  court,  committed  in 
its  presence  on  this  third  day  of  Sep- 
tember, 1888; 

"And  it  is  further  ordered.  That 
the  said  David  S.  Perry  be  punished 
for  said  contempt  by  imprisonment  for 
the    term   of   six    months; 

"And  it  is  further  ordered.  That 
this  judgment  be  oxccuted  by  imprison- 
ment of  the  said  David  S.  Terry  in  the 
county  jail  of  the  County  of  Alameda, 
in  the  State  of  California,  until  the 
further  order  of  this  court,  but  not  to 
exceed   said   term   of   six   months; 

"And  it  is  further  ordered,  That  a 
certified  copy  of  this  order,  under  the 
seal  of  the  court,  be  process  and  war- 
rant   for    executing    this    order. ' '      Ex 


Parte  Terry,  128  U.  S.  289,  9  Sup,  Ct. 
77,    32    L.    ed.    405. 

Note. — "It  is  a  special  proceeding, 
criminal  in  character,  in  which  the 
state  is  the  real  plaintiff  or  prosecutor; 
and  is  wrongly  entitled  in  the  civil 
action  out  of  which  it  arose."  Haight 
r.  Lucia,  36  Wis.  355,  360. 

Note. — ' '  The  proceedings  on  the  at- 
tachment .  may  be,  and  they  usually 
are,  entitled  in  the  original  suit.  But 
it  is  strictly  regular  to  entitle  them, 
as  in  this  case,  in  the  name  of  the 
people  on  the  relation  of  the  person 
prosecuting  attachment  against  the  de- 
fendant. " '  People  ex  rel.  Young  v. 
Craft,  7  Paige   (N.  Y.)    325. 

Note. — "The  authorities  hold  that 
before  the  attachment  issues,  the  pro- 
ceedings are  entitled  in  the  name  of 
the  parties;  but  afterward  in  the  name 
of  the  state."  State  ex  rel.  Mason  v. 
Harper's  Ferry  Bridge  Co.,  16  W.  Va. 
864,   874. 

Note. — "It  cannot  have  escaped  the 
attention  of  the  reader,  that  this  meth- 
od of  making  the  defendant  answer 
upon  oath  to  a  criminal  charge,  is  not 
agreeable  to  the  genius  of  the  common 
law  in  any  other  instance."  4  Bl. 
Com.   *2S7. 

interrogatories  to  defendant,  see 
Sheriffs  and  Constables,- this  volume. 

B.  Judgment  for  Contempt  in  Im- 
mediate  Vicinity  of  Court. 

"Whereas,  during  the  progress  of 
the  trial  of  the  action  of  the  United 
States  of  America  v.  H.  Goujon,  in  this 
court,  on  the  27th  day  of  February, 
LSS9,  one  Bartolo  Flores,  a  witness  on 
the  part  of  the  Government  duly  sub- 
poenaed and  in  attendance  upon  the 
court,  testified,  in  substance,  that 
while  in  said  attendance,  on  said  27th 
day  of  February,  one  Alejandro  Savin, 
on  two  several  occasions,  once  in  the 
jury  room  of  said  court,  temporarily 
used  for  witnesses,  and  within  a  few 
feet  of  the  court  room,  and  once  in 
tiie  hallway  of  said  court  building,  im- 
mediately adjoining  said  court  room, 
did  approach  said  witness,  and  in  said 
jury  room  did  improperly  endeavor  to 
deter  the  said  witness  from  testifying 
in  behalf  of  the  Government  in  said 
cause,  and  in  the  said  hallway  he  of- 
fered the  said  witness  money  not  to 
testify  against  the  defendant  in  said 
action  of  the  United  States  r.  Goujon; 
and  whereas,  upon  such  '  testimony  of 
said  Flores,  this  court  then  and  there 
uiade  an  order  directing  the  said  Savin 
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boforo    (Ills    court,    at.  I  ajjaiiist    Iho    ahovo    ilcfoiulant,    for    vio- 
in.    on    the    2Stli    day     latinji     tlic     injunction     issued     in     this 


to    show    causo 

9:30    o'clock    a 

of    February,    ISSO,   at   tho    court    room  !  cause.      Dated,   etc.      3   Dan 

thereof,  why  he  sliouKl  not  be  adjudged    Pr.    (Perkins'  ed.)   21;")4 


jiuilty  of  a  contempt  of  this  court; 
and  whereas,  on  said  "IMh  day  of  Feb- 
ruary, the  said  Savin  appeared  with 
counsel  in  response  to  said  order; 
wliereupon,  tho  said  matter  was  heard 
in  open  court,  and  witnesses  for  and 
ajjainst  him  were  sworn,  and  their  tes- 
timony jjiven,  and  the  same  having 
been  duly  considered  by  the  court,  the 
court  now  finds  the  facts  to  be:  That 
during  the  progress  of  tlie  trial  of  the 
action  of  The  United  States  of  America 
r.  II.  Ooujon,  in  this  court,  on  tlie 
27th  day  of  February,  LSS9,  one  Bar- 
tolo  Flores,  a  witness  on  behalf  of  tlie 
Government,  duly  subpoenaed  and  in 
attendance  upon  the  court,  while  in 
such  attendance,  on  the  said  27th  day 
of  February,  was  on  two  several  oc- 
casions, once  in  the  jury  room  of  said 
court,  which  was  temporarily  used  for 
a  witness  room,  and  wiiich  is  located 
within  less  than  seven  feet  of  the  court 
room,  and  once  in  the  hallway  of  said 
court  building,  immediately  adjoining 
the  court  room,  was  approached  by  the 
respondent,  Alejandro  Savin,  and  said 
Savin  did  then  and  there,  in  said  jury 
room,  unlawfully  attempt  and  endeavor 
to  deter  said  witness,  Flores,  from 
testifying  for  the  Government  in  the 
aforesaid  action,  and  in  said  hallway 
the  said  Savin  did  at  the  time  stated 
unlawfully  offer  the  said  witness, 
Flores,  money  not  to  testify  against 
the  defendant  therein,  the  aforesaid 
Goujon;  from  which  facts  it  is  con- 
sidered and  adjudged  by  the  court  that 
the  said  respondent,  Alejandro  Savin, 
did  thereby  commit  a  contempt  of  this 
court,  for  which  contempt  it  is  by  the 
court  now  ordered  and  adjudged  that 
the  said  Alejandro  Savin  be  imprisoned 
in  the  county  jail  of  Los  Angeles 
County,  California,  for  the  period  of 
one   year. 

"The  marshal  will  execute  this  judg- 
ment forthwith. 

"February  28,  1889. 

"Ross,  District  Judge." 

Ex  Forte  Savin,  131  U.  S.  267,  9  Sup. 
Ct.   699.   33   L.   ed.   1.50. 

n.     Proceeding  for  Contempt  for  Dis- 
obedience. 
A.     Notice  of  Motion  for  Attachment 

for  Contempt. 
Take    notice,    etc.,    etc.,    that    an    at- 
tachment as  for  a  contempt  be  issued 


B. 


Ch.  ri.  & 
for    Con- 


Writ     of     Attachment 
tempt   (a). 
The  people  of  the  state  of  New  York, 
to    the    sherifT    (or    coroner)    of    the 
(city  and)  county  of  ,  greet- 
ing: 

Wo  command  you  that  you  attach 
C.  D.  so  that  you  may  have  him  before 
our  justices  of  our  supreme  court  of 
judicature,  at  the  (capitol)   in  the  city 

of ,   on   the    (first   Monday   of 

January)  next,  to  answer  to  our  said 
justices  for  certain  tres])asses  and  con- 
tempts done  and  committed  in  our  court 
before  our  justices  aforesaid.  And  have 
you   then   there  this  writ. 

Witness,  ,  esquire,  our  chief 

justice,    at    the    (court    house)    in    the 

city  of  ,  the  day  of 

-,  in  the  year  of  our  Lord  one 


thousand   eight   hundred   and 

Hallett,  and  others,  clerks. 
E.    F.,    attornev. 

Burr.    App.   "506,   §1020a. 
Writ  of  Attachment  for  Contempt  (6). 

State    of   Maine. 
To    the    sheriffs    of    our    counties    and 

their  deputies. 

We  command  you  to  attach  the  body 

of   A.   B.,    of   ,   in    our   countj 

of  ,  so  that  you   have  him  be- 
fore   our    supreme   judicial   court,    next 

to    be    holden   at  ■ ,   within   and 

for    our    county    of    ,     on     the 

Tuesday  of  next,  to 


answer  for  an  alleged  contempt  in  not 
(here  assert  the  cause),  and  you  may 
take  a  bond  with  sufficient  sureties, 
to  C.  D.,  the  party  injured,  in  the  sum 

of  ,  conditioned,   that   he   then 

and  there  appear  and  abide  the  order 
of  the  court.  Hereof  fail  not  and 
make  due  return  thereof  and  of  youl 
proceedings,  at  the  time  and  place 
aforesaid.      Witness    E.    S.,    justice    of 

our    said    court,    the    day    of 

,    in    the   year     of     our    Lord, 

18 . 


clerk. 


3  Dan.  Ch.  PI.  &  Pr.   (Perkins'  ed.) 
2169. 

C.     Order    To    Turn    Over    to     Prison 
Party    Brought    up    on    Attach- 
ment, or  hy  Habeas. 
The    defendant    A.    being    this    day 
brought    to    the    bar    of   this   court    by 
the,    etc.,    attending   this   court    (or   if 
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brought  up  by  habeas,  say,  by  virtue 
of  a  writ  of  habeas  corpus  cum  causis, 

directed  to  the  sheriff  of  ,  or 

the   keeper  of  the  prison),   to 

answer  his  contempt  in  not,  etc.  (state 
the  default  in  respect  of  which  the 
process  issued),  and  still  persisting  in 
his  said  contempt.  It  is  upon  motion, 
etc.,  ordered,  that  the  said  defendant 
A.  be  turned  over  to  the,  etc.,  prison, 
and  do  remain  there  until  he  shall,  etc. 
(state  what  he  is  required  to  do)  clear 
his  contempt,  and  this  court  make 
other  order  to  the  contrary.  3  Dan. 
Ch.  PI.  5-  Pr.  (Perkins'  ed.)  2357;  2 
Seton  Dec.  (Eng.  ed.  1862)  1223. 
D.  Afjidavit  of  Tender  of  Perform- 
ance Where  Defendant  Taken 
Under  Attachment. 

1,  That   by   an    order   made   in   this 

cause,    bearing   date   the   day 

of   ,    it    was   ordered    that   the 

said  defendant  T.  M.,  upon  his  paying 
or  tendering  the  costs  of  his  contempt 
in,  etc.,  be  discharged  out  of  the  cus- 
tody of  the  sheriff  of  (or  the 

messenger),  as  to  his  said  contempt. 

2.  I    did,    on    the day     of 

,  instant,  pursuant  to  such  or- 
der,   tender    to    Mr.    ,    who    is 

plaintiff's  solicitor  in  this  cause,  the 
sum  of  $ ,  for  the  costs  of  such 


contempt,  but  the  said  Mr. 
refused  to  accept  the  same  or  any 
other  sum  of  money  for  such  costs  as 
aforesaid. 

3.      I    did,    on    the    day    of 


-,   sen-e   the   said    Mr. 


with  the  said  order  by  delivering  to 
or  leaving  with  his  clerk,  at  the  office 

of  the  said ,  situate  at , 

a  true  copy  of  sucli  order  duly  passed 
and  entered.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2178. 
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CItOSS  REFERENCE: 
.IiT)O.MF,NT  Records: 

Continiiancp    Heforc     Suggestion,     or 
Special   Entry  on   the  Record. 


I.     Affidavits. 

A.  Affidavit  To  Move  for  Postpone- 
ment on  Account  of  Absence  or 
Sickness   of    Witness    (a.) 

A.  B.,  of ,  being  duly  sworn, 

eays: 

I.  That  he  is  the  plaintiff  (or  de- 
fendant) in  this  action. 

(II.  If  the  affidavit  is  by  defend- 
ant: That  deponent  has  fully  and 
fairly    stated    the    case    to    Q.    R.,    his 

counsel,    who    resides    at   ,    in 

the    county    of    (or    at     No. 

in  street,  in  the  city 

of  ),  and  that  he  has   a  good 

and  substantial  defense  on  the  merits 
to  the  action,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes  to  be 
true.) 

III.  That  L.  R.  is  a  material  wit- 
ness for  deponent,  without  the  benefit 
of  whose  testimony  deponent  cannot 
safely  proceed  to  the  trial  of  said  ac- 
tion, as  he  is  advised  by  his  counsel, 
after  fully  and  fairly  stating  to  him 
what  he  expects  to  prove  by  said  wit- 
ness,  and   as   deponent   verily  believes. 

IV.  That  the  said  witness  is  not 
in  attendance,  and  that,  two  weeks 
before  the  first  day  of  the  present  cir- 
cuit, deponent  went  to  the  residence 
of  said  witness,  in  the  town  of  Berlin, 
in  the  county  of  Rensselaer,  for  the 
purpose  of  subpoenaing  him  to  attend 
as  a  witness  in  said  action,  at  said 
circuit;  that  he  there  learned  that  said 
witness  had  unexpectedly  left  home  the 
day  before,  in  order  to  go  to  the  state 
of  Ohio,  and  intended  to  remain  there 
about  two  months;  and  deponent  fur- 
ther says  he  had  no  knowledge  that 
said  witness  was  going  to  be  absent 
from  home  until  he  learned  it  when 
he  went  to  subpoena  said  witness,  as 
aforesaid;  and  deponent  further  says 
he  exj)ects  to  be  able,  and  intends  to 
procure  the  attendance  of  said  L.  R. 
as  a  witness  in  this  action  at  the  next 
circuit  court,  appointed  to  be  held  at, 
etc. 

COr,  TV.     That  the  said  witness,  who 

resides    at   ,    was,    on    the    lOtli 

day  of  Marcli  last  past,  duly  sub- 
jioenaed  to  attend  the  trial  of  this 
action;  but  tliat  since  the  service  of 
the  said  subpoena  he  has  become  seri- 
ously ill,  and  is  now  wholly  unable  to 
attend  this  court,  or  be  ])resent  at  the 
trial  of  this  action  in  its  order  on  tho 
calendar.  But  deponent  has  been  in- 
formed by  R.  S.,  the  physician  attend- 
ing   the    said    witness,    and    verily    bo- 
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liovos,  that  tlie  said  witnoss  will  bo 
able  to  attend  this  court  liy  tlio  time 
of  the  next  circuit,  ap]iointed  to  be 
held  at.  etc.     2  Abb.  Forms  45;'). 

Affidavit    for    Continuance,    Absence    of 
Witnesses   (b). 

And  now  at  this  day  comes  the  de- 
fendaut  by  .lames  A.  Beal,  his  attor- 
ney appointed  by  the  court,  and  pre- 
sents his  allidavit  for  a  continuance  of 
the  above  cause  as  follows:  Burt  Mc- 
Kay being  duly  sworn,  upon  his  oath 
says,  that  he  cannot  safely  proceed  to 
trial  in  the  above  suit,  for  tlie  want 
of  four  material  witnesses;  that  he 
has  used  due  diligence  to  procure  the 
attendance  of  said  witnesses,  but  that 
they  are  absent  without  the  consent 
of  the  affiant;  that  he  caused  sub- 
poenas to  be  issued  for  said  witnesses 
in  time,  and  as  soon  as  he  could;  that 
said  subpoenas  have  not  been  returned; 
the  subpoenas  were  sent  to  Saint  Louis 
county,  where  the  witnesses  reside. 
This  case  was  continued  by  the  State 
at  last  term,  and  all  of  this  affiant's 
witnesses  were  not  present;  and  James 
Cams,  a  material  witness  for  defend- 
ant, has  gone  out  of  the  state  since  the 
cause  was  continued,  and  has  not  re- 
turned, and  consequently  did  not  know 
of  this  adjourned  term,  and  could  not 
be  subpoenaed  by  defendant.  This 
affiant  considers  all  of  aforesaid  wit- 
nesses material  to  his  defense,  without 
whose  testimony  he  cannot  safely  pro- 
ceed to  trial,  and  he  knows  of  no  other 
witnesses  by  whom  he  can  prove  the 
same  facts;  that  he  has  a  good  de- 
fense, and  this  application  for  a  con- 
tinuance is  not  made  for  delay  or  vex- 
ation, but  that  justice  may  be  done, 
and  if  a  continuance  be  allowed,  he 
will  be  able  to  procure  the  attendance 
of  said  witnesses  in  time  for  his  trial. 
B.    McKay. 

Sworn  to  and  subscribed  in  open 
court,  December   19th,   184S. 

J.  H.  Alford,  clerk, 

McKay  r.  State,  12  Mo.  492. 

Affidavit    for    Continuance,    Absence    of 
Witnesses   (c). 

"That  W.  J.  O'Dell  is  a  witness  in 
behalf  of  defendant  and  is  absent;  that 
he  has  been  subpoenaed;  that  he  re- 
sides in  the  county  where  the  above 
case  is  pending;  that  his  testimony 
is  material;  that  such  witness  is  not 
absent  by  the  permission,  directly  or 
indirectly,    of   this    applicant;    that    he 


expects  tliat  he  will  be  able  to  pro- 
cure the  testimony  of  such  witness  at 
the  next  term  of  the  court;  that  tho 
application  for  a  continuance  is  not 
made  for  the  purpose  of  delay,  but  to 
enable  him  to  procure  tho  testimony 
of  such  absent  witness;  that  there  is 
no  other  witness  by  whom  he  can 
prove  tlie  same  facts;  and  that  de- 
jtonent  exjiocts  to  j)rove  by  said  ab- 
sent witness  that  deponent  did  not 
keep,  maintain  or  carry  on  a  scheme 
for  the  hazarding  of  money  or  other 
valuable  thing,  called  a  policy-lottery. 
Deponent  further  says,  that  he  is  in- 
formed and  believes  that  the  reason  of 
the  absence  of  said  witness  is  on  ac- 
count of  illness,  and  appends,  as  part 
of  this  affidavit,  the  certificate  of  Dr. 
R.  J.  Nunn.  Deponent  does  swear  that 
said  witness  was  sick,  and  that  he  Is 
absent  from  the  city."  (Defendant 
amended  his  affidavit  as  follows): 
"That  the  said  witness  has  been  tried 
and  found  guilty  for  carrying  on  the 
self-same  scheme  or  device  for  which 
this  defendant  has  been  indicted  or 
accused;  that  said  O'Dell  has  full 
knowledge  of  the  fact  and  all  a  tend- 
ing circumstances;  that  he  knows  that 
the  said  scheme  is  not  kept,  main- 
tained or  carried  on  by  this  defendant; 
that  said  O  'Dell  has  full  knowledge  of 
the  fact  and  all  attending  circum- 
stances; that  he  knows  that  the  said 
scheme  is  not  kept,  maintained  or  car- 
ried on  by  this  defendant;  that  said 
O'Dell  is  expected  to  testify  that  this 
defendant  has  no  connection  with  the 
keeping,  carrying  on  or  maintaining 
said  scheme  or  device."  Cunneen  t?. 
State,  95  Ga.  330,  22  S.  E.  538. 

Order  for  Continuance  and  Remand  {d). 

Tuesday,  November  28,  1848. 
State  of  Missouri   v.  Burt  McKay  and 

Hugh    Gillespie. 

And  now  upon  the  motion  of  the  at- 
torney for  the  state,  this  cause  is  con- 
tinued to  the  next  term  of  this  court, 
and  upon  the  motion  of  the  attorney 
for  said  defendants,  it  is  ordered  by 
the  court,  that  said  defendants,  Burt 
McKay  and  Hugh  Gillespie  be  re- 
manded to  the  common  jail  of  St.  Louis 
county,  and  that  the  sheriff  of  Jeffer- 
son county,  convey  the  bodies  of  the 
said  "defendants  to  the  said  county 
of  St.  Louis,  and  there  deliver  them 
to  the  keeper  of  said  common  jail  of 
said  county  of  St.  Louis.  McKay  v. 
State,  12  Mo.  492. 
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B.     Affidavit    To    Move    for    a    Post- 
ponement   on    Account    of    Ab- 
sence of  Plaintiff. 
(Commencement   as  in  I,  A.) 
I.      That    the    plaintiff   is   a    resident 
of    this    state,    and    is    master    of    the 
ship    "Ocean    Queen,"    and    has    been 
absent   from   this   state   since   


last,  on  a  voyage  to  New  Orleans,  from 
which  he  ■will  probably  return  about 
the day  of next. 

II.  That,  in  the  opinion  of  this  de- 
ponent, he  cannot  safely  proceed  with 
the  trial  of  this  action  in  the  absence 
of  said  plaintiff,  who  is  thoroughly 
acquainted  with  all  the  facts  in  contro- 
versy in  this  action,  and  without  whose 
aid  and  assistance  it  will  be  impracti- 
cable for  deponent  to  properly  prepare 
for   trial   herein. 

III.  That  before  said  plaintiff's  de- 
parture from  this  state,  as  aforesaid, 
he  had  not  time  fully  to  apprise  de- 
ponent of  the  facts  of  the  case  and 
the  names  and  residence  of  his  wit- 
nesses.     2   Abb.   Forms   456. 

C.  Affidavit  by  Defendant  To  His 
Expected  Absence  in  Conse- 
quence of  Acts  of  the  Plaintiff. 

(I   and  II  as  in  I,  A.) 

IIL  That  deponent  further  says 
that  since  the  said  plaintiff  noticed 
this  action  for  trial,  and  while  this 
deponent  was  preparing  for  the  trial 
thereof,  the  plaintiff  in  this  action,  be- 
ing also  plaintiff  in  another  action,  in 
which  the  place  of  trial  is  the  county 
of  ,  has  subpoenaed  this  de- 
ponent, and  paid  him  his  fees  to  attend 
the  trial  of  said  last  mentioned  action; 
that  said  last  mentioned  action  is  no- 
ticed for  the  same  time  as  this  action, 
and  that  it  is  absolutely  necessary  that 
this  deponent  should  be  present  at  the 
trial  of  this  action;  but  that  he  will 
be  unable   to  be   present  at  the  circuit 

court  to  be  held  at  ,  and  also 

obey    the    said   subpoena   requiring    his 

presence  in   the  county  of .     2 

Abb.  Forms  4.'J7. 

Public  Prejudice,  Criminal  Cause. — 
.(oiii's  /'.  .state  Ci'cx.  (,'iv.  App.),  oG  S. 
\V.  !t7.",. 

11.    Order  Postponing  Trial. 

On  reading  and  filing  the  affidavit  of 

,   and    on    motion   of  , 

of  counsel   for ,  and  , 

of  counspj  for  (or  no  one  ap- 
pearing), in  opposition: 

Ordered  that  the  trial  of  this  action 


be  positponed  until  the 


instant, 


on    the    payment    of    ten    dollars    costs 

(or  to  the  circuit,  on  payment 

of  costs  of  the  present  circuit,  and, 
here  state  other  terms,  if  any,  imposed, 
such  as,  on  the  defendant's  consenting 
that  the  testimony  of  M.  N,  be  taken 
conditionally  before   S.   T.,  referee,   on 

days'  notice).     2  Abb.  Forms 

457. 

III.    Judgment  Records. 

A.     Judgment  liccord  on  Continuance 
Before   Trial. 

(After  the  usual  order  for  trial,  pro- 
ceed as  follows) : 

A  day  is  given  to  the  parties  afore- 
said, before  the  justices  aforesaid,  at 
the  (eapitol  in  the  city  of  Albany  on 
the  Third  Monday  of  October),  next 
(the   term    following   the   circuit). 

At  w^hich  day,  before  the  justices 
aforesaid,  at  the  eapitol  aforesaid, 
come  the  parties  aforesaid,  by  their  re- 
spective attorneys  aforesaid.  And  be- 
cause the  aforesaid  issue  so  as  above 
joined  in  this  cause  between  the  par- 
ties aforesaid  was  not  tried  at  the  said 
circuit  court,  held  at  the  time  and 
place  last  aforesaid,  in  and  for  the 
said  (city  and)  county  of  (New  York), 
therefore  the  process  between  the  par- 
tics  aforesaid  is  continued  until  the 
circuit  court,  appointed  to  be  held  at 
the  (city  hall),  in  the  (city  of  New 
York),  in  and  for  the  said  (city  and) 
county  of  (New  York),  on  the  (second 
Monday  of  November)  next  (or  "in 
the  year  of  our  lord  one  thousand  eight 
hundred  and  forty-six").  Burr.  App. 
85,  §162;  Grah.  Pr.  271. 
B.  Judgment  Bcrord,  Continuance 
After  Argument. 

And  because  the  said  court,  before 
tho  aforesaid  justices  thereof  now  here, 
arc  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  a  day 
is  given  to  the  parties  aforesaid,  before 
the  said  justices  of  tlie  supreme  court 
of  judicature  aforesaid,  on  the  (third 
Monday  of  October)  next,  at  the  (eap- 
itol in  the  city  of  Albany),  to  hear 
judgment  thereon,  for  tliat  the  said 
court,  before  the  aforesaid  justices 
thereof,  now  here,  arc  not  yet  advised 
thereof,  etc.  At  which  day,  before  the 
justices  aforesaid,  at  the  (eapitol) 
aforesaid,  come  the  parties  aforesaid, 
by  tlicir  respective  attorneys  aforesaid. 
And  hprcupon,  etc.  (procpcd  *'^  entei 
judgment).     Burr.  App.   Sifi,   §lfij<». 
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C.  Judijmciit  Rtt-ord  on  Continuance 
After  Trial. 

(Aft or  entering  the  jiostoa,  proceed 
as  follows):  Ami  beciuise  the  said 
court  of  the  peojile,  before  lao  afore- 
said justices  tiiereof.  now  here,  are  not 
yet  advised  what  jiuljfinent  to  ^ive  of 
and  upon  the  premises,  therefore  the 
process  thereof  is  continued  between 
the  parlies  aforesaid,  of  the  plea  afore- 
said, in  this  same  court,  before  the 
justices  thereof,  until  the  (first  Mon- 
day of  July)  of  the  term  of  (July), 
in  the  year  one  thousand  eight  hundred 
and  (forty-six),  at  the  (academy  in 
the  city  of  Utica);  and  the  same  day 
is  given  to  the  parties  aforesaid  at  the 
same  place,  to  hear  the  judgment  of 
the  said  court  thereupon.  At  which  said 
last  mentioned  day,  before  the  justices 
aforesaid,  at  the  place  last  aforesaid, 
come  the  parties  aforesaid,  by  their  re- 
spective attorneys  aforesaid.  And 
hereupon,  etc.  (proceed  to  enter  judg- 
ment, or  make  such  other  entry  as  the 
case  may  require).  Burr.  App.  85, 
§163. 


CONTRIBUTION. 

I.  Bill  for  Contribution,  272 

II.  Complaint  by  Co-surety,  273 

III.  Decrees,  274 

A.  Reference,  Plaintiff  as  Surety,  274 

B.  Between     Co-siireties     and     Pri)i- 

cipal,  274 

C.  Between   Co-defendants,  274 

D.  One  Co-surety  Unable  To  Pay,  274 

I.    Bill    for   Contribution    on    General 
Average. 

To  the  judges  of  the  circuit  court  of 
the  United  States  for  the  district  ol 
Massachusetts: 

L.  L.  >S.,  G.  M.  C.  and  G.  B.,  of  the 
city,  county  and  state  of  New  York, 
and  W.  B.,  of  S.,  in  the  state  of  C, 
merchants  and  citizens  of  the  said 
states,  and  of  the  United  States;  the 
Sun  Mutual  Ins.  Co.,  the  N.  Y.  Mut. 
Ins.  Co.,  and  the  General  Mut.  Ins. 
Co.,  corporations  established  within  and 
by  the  authority  of  the  state  of  N.  Y., 
and  doing  business  in  the  city  of  N.  Y., 
bring  this  their  bill  of  complaint 
against  T.  G.  C,  G.  H.,  O.  E.,  P.  C, 
W.  A.  and  against  D.  G.  and  J.  P., 
copartners;  S.  A.  E.,  C.  H.  M.,  I.  K.  M 
and  P.  T.  J.,  copartners,  under  the  firm 


of  C.  Jl.  M.  &  Co.,  all  of  n.,  in  tho 
commonwealth  of  Mass.,  and  citizens 
of  the  United  Htates  and  of  the  said 
commonwealth  of   Massachusetts. 

And  thereupon  your  orators  complain 

and  say,   that   on   the day   of 

,  the  said  S.  C,  G.  B.  and  VV. 

B.  were  owners  of  a  certain  vessel — 
a  barque  called  tho  Vernon — and  that 
the  said  several  corporations  were  in 
surers  thereon,  to  the  full  amount  of 
her  value,  against  the  perils  of  tho 
seas,  and  other  perils  in  the  policies 
of  insurance  mentioned;  that  on  the 
day   of ,   said    vessel 


was  laden  with  a  cargo  of  cotton  and 
merchandise,  owned  by,  and  consigned 
to,  the  said  several  defendants,  as  ap- 
pears by  the  said  several  bills  of  lad- 
ing,  here  in   court   produced,  and  made 

part  of  this  bill;  that  on  said 

day   of ,    said    vessel    set    sail 

and    departed    from    ,     in    the 

state    of    ,    bound    for     Boston 

aforesaid;    that    on    the    night    of    the 
day    of   ,    then    next 


ensuing,  said  vessel  was  in  Massachu- 
setts bay,  in  a  heavy  gale,  and,  etc. 
(Here  describe  the  circumstances  of  a 
voluntary  stranding  for  the  safety  of 
the  ship,  cargo,  and  lives  of  those  on 
board.) 

Your  orators  further  show  that,  aft- 
erwards, the  cargo  on  board  said  vessel 
was  safely  landed  and  delivered  to  the 
said  defendants  respectively,  and  that 
the  said  vessel  was  afterwards  got  off, 
and  the  damages  occasioned  by  her  be- 
ing so  voluntarily  stranded  repaired. 

Your  orators  further  show  that  said 
vessel,  her  freight  and  cargo,  were  in 
imminent  danger,  and  would  in  all 
probability  have  been  totally  lost,  if 
the  cables  had  not  been  slipped,  and 
said  vessel  run  ashore  as  aforesaid; 
and  that  by  the  said  voluntary  strand- 
ing the  same  were  saved  and  preserved 
to  the  respective  owners  thereof. 

Your  orators  further  allege  that  by 
the  said  voluntary  stranding  great 
damage  was  done  to  said  vessel,  and 
heavy  expenses  incurred  in  consequence 
thereof,  and  in  getting  her  off  and  re 
pairing  said  damages;  and  that  the 
owners  of  said  vessel  are  entitled  to 
demand  and  receive  of  the  owners  of 
her  cargo  their  respective  proportions 
of  the  damage,  loss  and  expenses  so 
incurred,  the  same  being  a  sacrifice 
made  and  incurred  by  the  owners  of 
said  vessel,  for  the  common  benefit  of 


See  ' '  How  To  Use  This  Volume, ' '  Introduction,  page  v. 


CONTRIBUTION 


273 


the  vessel,  cargo  and  freight,  and  alJ 
interested  therein. 

Your  orators  further  show  that,  in 
consequence  of  the  damage  suffered  by 
the  said  vessel  as  aforesaid,  the  own- 
ers thereof  abandoned  the  same  to  the 
said  corporations,  the  insurers  thereon, 
and  the  said  corporations  accepted  said 
abandonment,  and  paid  the  sums  by 
them  respectively'  insured,  and  thereby 
became  assignees  of,  and  subrogated  to, 
all  the  rights  of  the  owners  of  said 
vessel,  to  demand  and  receive  a  con- 
tribution from  the  owners  of  the  said 
cargo  for  the  damages,  losses  and  ex- 
penses incurred  for  the  general  benefit. 

Your    orators    further    show    that    on 

the    -: day    of ,     they 

caused  to  be  prepared  a  general  aver- 
age adjustment,  showing  the  amount 
of  the  losses,  damages  and  expenses 
incurred  by  reason  of  the  said  volun- 
tary stranding,  and  of  the  apportion- 
ment thereof  upon  the  said  vessel,  her 
cargo  and  freight,  and  the  several  own- 
ers thereof,  and  that  by  said  adjust- 
ment it  appeared  that  the  said  T.  G.  C 

ought    to    pay   the    sum    of   $ ; 

the  said  P.  C.,  the  sum  of  $ ; 

the  said  G.  M.  P.,  the  sum  of  $ ; 

the   said   C.  H.   M.   &   Co.,  the   sum   of 

$ ;    the  said   0.   E.   &   Co.,    the 

sum   of  $ ,  etc.,  etc.;   and  that 

the    said    W.   A.   is    entitled    to   receive 

the   sum    of   $ ,   as   will  appear 

by  reference  to  said  adjustment,  here 
in  court  to  be  produced,  and  said  sev- 
eral defendants  were  then  respectively 
requested  to  pay  the  sums  from  them 
due  as  aforesaid. 

And  j'our  orators  well  hoped  that 
said  defendants  would  have  paid  the 
sums   so   due   from    them   as   requested. 

But  now  so  it  is,  may  it  please  your 
honors  that  the  said  defendants  refuse 
to  pay  the  sum  from  them  respectively 
due  as  aforesaid,  and  pretend  that  the 
said  vessel  was  not  voluntarily  strand 
cd,  and  that  the  owners  thereof,  and 
their  insurers,  are  not  entitled  to  de- 
mand and  receive  any  contribution  for 
the  damage  sustained  by  the  stranding, 
and  expense  of  getting  off  and  repair- 
ing said  vessel,  the  contrary  whereof 
your  orators  charged   to  be  true. 

Pray  subpoena  to  the  said,  etc.  (the 
defendants),  and  that  they  may  be  or- 
dered and  decreed  to  pay  to  your  ora- 
tors the  sums  so  due  from  them  re- 
spectively, or  such  other  sums  as  may 
be  found  due  to  your  orators,  and  to 
stand   by,  etc.     3  Dan.   Ch.   PI.   &   Pr. 


(Perkins'   ed.)    1946;   Sturgess  v.  Cary, 
2  Curtis  C.  C.  59. 

II.     Complaint  for  Contribution  by  Co- 
Surety. 

William  M.  Stallworth  v.  Holden  Pres- 

lar. 

The  plaintiff  claims  of  the  defend- 
ant the  sum  of  five  hundred  dollars, 
being  one-half  the  sum  of  one  thousand 
dollars,  paid  by  said  plaintiff  in  satis- 
faction of  a  certain  judgment  ren- 
dered in  the  county  court  of  Monroe 
county,  Alabama,  at  its  January  term, 
1842,  for  the  sum  of  three  thousand 
four  hundred  and  sixty-six  31/100  dol- 
lars, together  with  the  costs,  in  favor 
of  Halsey,  Utter  &  Co.,  against  Thomas 
R.  Watts  and  said  plaintiff;  said  judg- 
ment being  founded  on  a  promissory 
note  for  the  sum  of  two  thousand  six 
hundred  and  forty-six  04/100  dollars, 
made  at  Sparta,  Alabama,  on  the  11th 
of  July,  1S37,  negotiable  and  payable 
at  the  Branch  Bank  at  Mobile,  due  on 
the  1st  day  of  March  next  after  the 
date  thereof,  signed  by  said  Thomas  R. 
Watts,  said  defendant  and  plaintiff', 
and  in  favor  of  Halsey,  Utter  &  Co. 
And  said  plaintiff  avers,  that  he,  to- 
gether with  said  defendant,  signed  said 
note  as  the  sureties  of  said  Watts; 
that  suit  was  brought  on  said  note  by 
Halsey,  Utter  &  Co.,  against  said 
Watts,  plaintiff  and  defendant;  that 
said  suit  was  discontinued  as  to  said 
defendant,  because  the  writ  was  not 
served  on  him;  that  the  judgment 
hereinabove  mentioned  was  rendered 
against  said  Watts,  who  then  was,  and 
continued  thereafter  to  be  insolvent, 
and  died  insolvent,  without  having  paid 
said  judgment,  which  was  also  ren- 
dered against  plaintiff;  which  said 
judgment  being  unreversed  and  in  full 
force,  plaintiff  has  paid  and  satisfied 
the  same  by  the  payment  of  one  thous- 
and dollars,  to-wit,  on  the  15th  of 
April,  1854.  By  means  whereof,  the 
defendant  became  liable  to  pay  and  re-, 
imburse  to  plaintiff  the  said  sum  of 
five  hundred  dollars,  with  interest 
thereon,  being  one-half  of  the  said  sum 
of  one  thousand  dollars.  The  plain- 
tiff claims  of  the  dofondant,  also,  the 
further  sum  of  five  hundred  dollars,  for 
moneys  paid,  laid  out  and  expended, 
bv  said  plaintiff,  for  said  defendant,  at 
his  request,  to-wit,  on  the  15th  of 
April,  1.S54.  Said  sums  of  money,  with 
the  interest  thereon,  remain  unpaid." 
Stallworth  v.   Preslar,   34    Ala.   505. 
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III.     Decrees. 

A.      Ihrrtf.   liiftrriirc   ftrr  Acronnt  of 
Paiimtiits    bu    I'Uiinti/f'   as    Siir- 

ftii. 
This  court  iloth  order  and  docroo  that 
it  be  roforrod  to  A.  B.,  esq.,  oiio  of, 
oto.,  to  take  the  aooount  and  make  the 
inqcirv  following,  that  is  to  say:  1. 
An  aoVount  of  all  and  every  sum  and 
sums  of  money  which  hath  or  have  been 
paid  by  the"  plaintiff,  as  one  of  the 
sureties  of  the  defendant  W.  G.,  as  col- 
lector    of     taxes     for     the     town     of 

,    in    the    county    of    —, 

as   in   the   bill   mentioned.      2.      An   in- 


quiry whether  the  defendant  J.,  an- 
other of  such  sureties,  is  in  such  pecu- 
niary circumstances  that  he  can  con- 
tribute towards  the  payment  of  the 
SUMS,  if  any,  which  have  been  paid  by, 
or  niav  be  "payable  to,  the  sureties  of 
the  said  defe'ndant  W.  G.,  or  either 
(any)  of  them;  but  the  said  inquiry 
is  to  be  without  prejudice  to  any  ques- 
tion between  the  plaintiff  and  the  de- 
fendant J.,  or  between  the  said  de- 
fendant and  all  or  any  of  his  co-de- 
fendants; and  the  defendants  S.  and  T. 
not  desiring  any  inquiry  whether  the 
defendant  F.  G.  can  contribute  towards 
the  payment  of  the  said  sums,  the 
court  doth  not  think  fit  to  direct  such 
inquiry.  Adjourn,  etc.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2253;  1  Seton  Dec. 
562,  563. 

B.     Decree    for   Contribution   Between 

Co-Sureties  and  Principal. 
This  court  doth  order  and  decree  that 
it    be    referred   to   A.   B.,   esq.,    one    of, 
etc.,    to    take    an   account    of   all    sums 
of  money  paid  by  T.  W.,  the  testator 
in  the  pleadings  named,  and  the  plain- 
tiffs,  his   executors,   or   either   of   them, 
agreeably    to    the    undertaking    in    the 
pleadings    mentioned,    dated,    etc.,    and 
compute     interest     on     such     sums     of 
money,    at   the   rate    of,   etc.,   from   the 
times"  the  several  payments  were  made, 
and  tax  the  plaintiffs'  costs  of  this  suit 
(cause);  and  it  is  further  ordered  that 
the*  defendant    G.    Wright    pay    to    the 
plaintiffs  one  moiety   of  what  shall   be 
found    due    for    principal    and    interest 
as   aforesaid,   together  with   their  costs 
of  this  suit  (cause)  when  so  taxed    (with- 
in, etc.).  And  it  is  further  ordered  that 
the  defendant  G.  Watson   (within,  etc.) 
pay   to  the   plaintiffs   the   other   moiety 
of'  what   shall   be   found   due   for   prin- 
cipal and  interest  as  aforesaid,  and  also 
pay    to    the    defendant    G.    Wright    the 


principal  and  interest  before  directed 
to  be  paid  by  him  to  the  pljiiiitill's, 
togetiier  with"  the  costs  of  the  said 
defendant  G.  Wright,  to  be  taxed,  etc., 
and  also  the  costs  which  he  shall  pay 
to  the  ])laintiffs  under  the  direction 
before  given.  Liberty  to  apply.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2253; 
1  Soton  Dec.  (Eng.  ed.,  1SG2)  562. 
C.     Decree  Bctirccn  Co-Defendants  in 

Slut  by  Crcditcrr. 
It  appearing  to  the  court  that  the 
defendants  W.  and  his  wife  have  paid 
to  the  plaintiffs  what  was  reported  due 
to  the  plaintiff's  by  the  master's  report, 
dated,  etc.,  for  their  demands  and 
costs  of  this  suit,  the  court  doth  de- 
clare that  the  defendant  G.  ought  to 
indemnify  the  said  defendants  W.  and 
wife,  in  respect  of  such  payment,  and 
to  reimburse  them  what  they  have  so 
paid;  and  the  court  doth  order  that 
the  said  defendants  W.  and  wife  be 
at  liberty  to  prosecute  the  said  decree 
against  the  said  defendant  G.,  in  the 
names  of  the  plaintiffs,  in  order  to 
recover  against  the  said  defendant  G. 
what  they  have  so  paid  to  the  plain- 
tiffs; and  the  defendants  W.  and  wife 
are  to  be  at  liberty  to  make  use  of 
the  names  of  the  plaintiffs  for  that 
purpose,  the  said  defendants  W.  and 
wife  indemnifying  the  plaintiffs  against 
any  costs  or  damages  they  may  be  liva- 
ble to  on  that  account.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2255;  1  Seton 
Dec.  563,  564. 

D.     Decree,  One  Co-S%irety  Unable  To 

Pay  His  Full  Share. 
This  court  doth  order  and  decree  that 
"the  defendants  S.  and  P.,  as  execu- 
tors of  F.  S.,  one  of  the  co-sureties 
with  the  late  plaintiff  H.,  for  the  de- 
fendant W.  G.,  as  the  collector,  .etc., 
under  the  several  bond,  dated,  etc.,  on 
or  before  the day  of 


pay  to  the  plaintiffs  T.  and  W.,  as  ex- 
ecutors   of    the    said    H.,    the    sum    of 

$ ,    being    one-fourth    part     of 

$ ,     which     is     the     aggregate 

amount  of  the  sums  amounting  to 
$ ,  paid  by  the  said  late  plain- 
tiff in  satisfaction  of  the  said  bonds, 
and  for  the  costs  in  the,  etc.,  men- 
tioned,  and   of  $ agreed  upon 

as  the  amount  of  the  interest  on  the 
same  at  the  rate  of,  etc.,  from  the 
respective  times  when  the  several  prin- 
cipal sums  were  paid  by  the  said  H.; 
and  that  the  defendant  Suter,  another 
of    such    co-sureties,    within    the     time 
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aforesaid,    pay    to    the    said    plaintiffs 

T.  and  W.  the  sum  of  $ ,  being 

one  other  fourth  part   of  the  said  sum 

of   $ ,    and   that    the    defendant 

J.,  another  of  such  co-sureties,  within 
the  time  aforesaid,  pav  to  the  plain- 
tiffs  T.   and   W.   the   sum   of  $ , 

agreed  to  be  paid  by  him;  and  that 
the  defendants  S.  and  P.,  within  the 
time    aforesaid,    pay    to    the    plaintiffs 

T.  and  W.  the  sura  of  $ ,  agreed 

to  be  paid  by  them  in  respect  of  the 
one-fourth  share  that  ought  to  have 
been  contributed  by  the  defendant  J. 
Like  direction  as  to  the  defendant 
Surer.  And  the  court  doth  further  or- 
der "that  the  defendant  W.  G.,  within 
the  time  aforesaid,  repaj'  to  the  plain- 
tiffs T.  and  W.  the  sum  of  $ , 

being  the  difference  between  the  said 
sum    of    $ and    the     sum     of 


$ ,    the    amount    of   the    several 

sums  so  to  be  paid  to  them  as  afore- 
said, and  also  repay  to  the  defendants 
S.  P.,  Suter  and  J.,  respectively,  the 
several  amounts  that  shall  be  paid  by 
them  to  the  plaintiffs,  under  the  direc- 
tions hereinbefore  contained;  and  the 
plaintiffs  and  the  last  named  defend- 
ants not  asking  any  directions  for  con- 
tribution against  the  defendant  F.  G., 
another  of  such  co-sureties,  this  court 
does  not  think  fit  to  direct  such  con- 
tribution. And  this  court  doth  further 
order  that  the  defendants  S.  and  P. 
and  Suter  pay  to  the  said  plaintiffs 
T.  and  W.  so  much  of  the  costs  of 
these  suits  (causes)  up  to  this  time 
as  have  been  occasioned  by  their  insist- 
ing that  they  were  not  liable  to  con- 
tribute   anything    towards    payment    of 

the    said    sum    of    .$ ;    but    this 

court  docs  not  think  fit,  under  the  cir- 
cumstances of  this  case,  to  give  any 
other  costs  on  either  side."  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2254. 
OONTRIBT'Tf)RY  NEGLIGENCE.  — 
See  Xegligk.nce. 

OONVERSIOX.— See  Trover  and  Cox- 

VER.SION. 
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I.     Bill  To  Restrain  Infringement,   IT.") 
n.     Order  for  Reference  as  to  Infringe- 
ment,   '_'7<» 

III.  Order  for  Injunction  Stajrlng  Par- 

tial Infringement,   l'77 

IV.  Decree   for  Perpetual   Injunction, 


CROSS-REFERENOE : 

Injunctions  : 

Injunction    Against    Publishing. 

I.  Bill  To  Restrain  Infringement  of 
Copyright,  and  for  Accounting. 
The  bill  of  complaint  of  C.  F.,  I.  G. 
W.,  L.  T.,  and  J.  S..  all  of  C,  in  the 
countv  of  M.,  in  said  district,  against 
B.  M.,  X.  C,  G.  P.  L.,  and  T.  H.  W., 
and  C.  W.  U. 

Respectfully  show  your  orators  C.  F., 
T.  G.  W.,  and  L.  T.,  printers  and  pub- 
lishers  and   copartners,    doing   business 
under  the  name  and  style  of  F.,  W.  & 
T.,    and    J.    S.,    gentleman,    all    of    C, 
in    the    county-   of   M.,    in   said    district 
of    Massachusetts,    and    all    being    cit- 
izens   of    the    United    States,    that    the 
said    J.    S.    is,    and    heretofore    at    the 
time    of   the    infringement    hereinafter- 
wards  mentioned  was,  proprietor  of  the 
copyright  of  a  work  of  which  the  said 
J.   S.    is    the    author   and   compiler,   en- 
titled, "The  "Writings  of  George  Wash- 
ington,  being   his   Correspondence,    Ad- 
dresses,   Messages,    and     other     Papers, 
official   and   private,   selected   and   pub- 
lished   from    the    original    Manuscripts, 
with  a  Life  of  the  Author,   Notes  and 
Illustrations,   by   J.    S.,"    consisting    of 
twelve   volumes,   of   all   which   volumes 
respectively    the    copyright    was    taken 
out  by  said  J.  S.,  previous  to  the  pub- 
lication   thereof    respectively,    and    se- 
cured according  to  law,  the 'said  J.   S., 
at    the    time    of    taking    out     and    se- 
curing said  copyrights  respectively,  and 
still    being    a    citizen    of     the     United 
States,   and    the   term   of   each   and   all 
of  which  eopyrigiits  has  still  more  than 
eight   years   to   run;   and   that   said   F., 
W.     &     T.,     before      the      infringement 
hereinaftcrwards    complained    of,    had, 
by   an   agreement    with   said   J.   S.,   un- 
dertaken  and  become  interested  in  and 
assumed    a    part    of    the    risk    and    re- 
siionsibility  of   the   publication   of  said 
work,    and     that     ever    since    -the    first 
I)ul)lication    of   tlie   several   volumes   of 
said  work,  the  public  has  been  supplied 
with   copies  of  the  same  by  said  J.  S. 
and  the  publisliers  of  the  same  at  rea- 
sonable prices;  and  tliat  said  J.  S.  and 
said    F..    \V.    &   T.,   liave   incurred    very 
large    expenses    upon    said    publication, 
and    have   been    and    are    in    the    receipt 
of    large   amounts,    the    proceeds   of   the 
snle    of    said    work,    to    reimburse    their 
expenses,    and    remunerate    tlioir    labor 
and   care   bestowed    on    the   same.      And 
your    orators    further    show    that    they, 
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your  orators,  boinjj  in  the  receipt  of 
larj;o  sums,  tlio  proeeoils  of  the  sale  of 
said  work  as  aforesiiiii,  under  said  copy- 
rights, H.  M..  N.  (,'.,  and  T.  II.  W., 
all  of  H.,  in  the  county  of  S.,  in  said 
district  of  Massachusetts,  and  G.  P.  L. 
of  C,  in  the  county  of  M.,  in  the  dis- 
trict of  N.  H.,  booksellers,  being  co- 
partners under  the  name,  style,  and 
firm  of  M..  C,  L.  &  W.  and  also  C. 
W.  U.  of  S.,  in  the  county  of  E.,  in 
said  district  of  ilassachusetts,  clerk, 
all  of  them  well  knowing  that  said 
J.  S.  held  such  copyrights  and  said 
F.,  W.  &  T.  were  interested  in  the 
said  publication,  and  deliberately  after 
due  notice,  intending  to  infringe  said 
copyright  at  said  B.  on  the  fifth  day 
of  August,  in  the  y«ar  of  our  Lord 
eighteen  hundred  and  forty,  and  at 
divers  times  before  and  since  the  said 
fifth  day  of  August,  without  the  al- 
lowance and  consent  of  your  orators, 
or  either  of  them,  published  and  ex- 
posed to  sale  and  sold  a  work  in  two 
volumes  entitled  "The  Life  of  Wash- 
ington," in  the  form  of  an  auto- 
biography, the  narrative  being,  to  a 
great  extent,  conducted  by  himself  in 
extracts  and  selections  from  his  own 
writings,  with  portraits  and  other  en- 
gravings,  consisting   of  pages 

in  the  whole,  which  they  still  continue 
to  expose  to  sale,  having  had  due  no- 
tice, and  well  knowing  that  the  same 
is  a  copy  from,  and  an  infringement 
and  piracy  of,  said  "Writings  of 
George  Washington,  etc.,  with  a  Life 
of  the  Author,"  so  published  by  your 
orators  as  aforesaid.  And  your  orators 
aver  that  three  hundred  and  eighty- 
eight  pages  of  said  piratical  work  are 
copied  verbatim  et  literatim  from  the 
said  work  so  edited  and  compiled  by 
said  J.  S.,  as  aforesaid,  and  so  pub- 
lished by  your  orators  as  aforesaid,  con- 
sisting of  matter  which  was  published 
originally  by  said  J.  S.  under  his  said 
copyright,  and  which  had  never  before 
been  published  or  printed,  and  which  he, 
the  said  J.  S.  and  his  assigns,  had  the 
exclusive  right  and  privilege  to  print, 
publish,  and  sell,  and  expose  to  sale; 
and  that  many  other  parts  of  said 
piratical  work  published  by  said  parties 
complained  of,  besides  three  hundred 
and  eighty-eight  pages,  are  infringe- 
ments upon  said  J.  S. 's  said  copyrights, 
whereby  your  orators  hath  sustained 
great  damage,  detriment,  and  injury. 
And  your  orators  further  show,  that 
said  M.,  C,  L.  &  W.  and  U.  still  con- 


tinue and  threaten  hereafter  to  con- 
tinue to  jirint,  publisli,  and  expose  to 
sale  and  sell  copies  of  the  said  piratical 
work,  the  protests,  expostulations,  ana 
warnings  of  your  orators  to  them  to 
the  contrary  notwithstanding.  All 
which  actings,  doings,  and  pretences 
are  contrarj'^  to  equity  and  good  con- 
science, and  tend  to  the  wrong  and  in- 
.iury  of  your  orators  in  the  premises. 
Jn  consideration  whereof  and  foras- 
much as  your  orators  are  remediless 
in  the  prvinises  at  law,  and  cannot 
have  adequate  relief,  save  in  a  Court 
of  Equity,  where  matters  of  this  and 
the  like  nature  are  properly  cogniz- 
able and  relievable,  and  to  the  end  that 
said  M.,  C,  L.  &  W.  and  U.  may  ap- 
pear and  answer  all  and  singular  the 
matters  and  things  hereinbefore  set 
forth  and  complained  of,  particularly 
how  many  copies  of  said  piratical  work 
they  have  sold,  what  number  they 
have  on  hand,  and  that  they  may  be 
restrained  by  injunction  issuing  from 
this  court  from  selling  or  exposing  to 
sale  or  causing  or  being  in  any  way 
concerned  in  the  selling  or  exposing  to 
sale,  or  otherwise  disposing  of  any 
copies  of  said  piratical  work,  and  that 
they  be  ordered  and  decreed  to  render 
an  account  of  tlie  copies  of  the  same 
that  they  have  sold,  and  to  pay  over 
the  profits  of  such  sales  to  the  plain- 
tiffs, and  that  they  be  ordered  to  sur- 
render and  deliver  up  the  copies  on 
hand  and  the  stereotype  plates  of  said 
piratical  work  to  an  officer  of  this 
court  to  be  canceled  and  destroyed,  and 
be  ordered  to  pay  the  plaintiffs  their 
costs;  and  that  your  orators  may  have 
such  other  and  further  relief  as  to  this 
honorable  court  may  seem  meet,  or  as 
equity  may  require.  May  it  please  this 
honorable  court  to  grant  to  your  ora- 
tors a  writ  of  subpoena  directed  to  the 
said  M.,  C,  L.  &  W.  and  U.,  com- 
manding them  at  a  day  certain,  and 
under  a  certain  penalty  to  be  therein 
inserted,  personally  to  be  and  appear 
before  this  honorable  court,  then  and 
there  to  answer  the  premises,  and  to 
stand  and  abide  such  order  and  decree 
therein  as  to  this  honorable  court  shall 
seem  agreeable  to  equity  and  good 
conscience.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.  1997-1999;  Folsom  v.  Marsh, 
2  Story  C.  C.  100,  9  Fed.  Cas.  No. 
4,901. 

II.    Order  for  Reference  as  to  Infringe- 
ment. 
(By    consent.)       It    is    ordered    that 
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it  be  referred  to,  etc.,  to  inquire  and 
report,  whether  the  copper-plate  pub- 
lished by  the  defendant,  entitled,  etc., 
is  of  the  same  size  and  scale,  and  has 
the  same  marginal  notes  and  directions 
or  instructions,  and  is  in  all  respects 
the  same  as  the  first  plate  published  by 
the  plaintiff,  entitled,  etc.,  save  an  af- 
fected variation  in  the  historical  and 
geographical  anecdotes  in  the  margin, 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2316;  2  Seton  Dec.  (Eng.  ed.  1862) 
905. 

m.    Order  for  Injunction  Staying  Par- 
tial Infringement. 

This  court  doth  order  that  an  in- 
junction be  awarded  to  restrain  the 
defendant,  his  servants,  agents,  or 
workmen,  from  printing,  publishing, 
selling,  or  otherwise  disposing  of,  such 
parts  of  the  book  in  the  bill  men- 
tioned to  have  been  published  by  the 
defendant  as  hereinafter  specified, 
viz.,  that  part  of  said  book  of  the 
defendant  which  is  entitled,  etc.,  and 
also  that  part  thereof  which  is  en- 
titled, etc.;  until,  etc.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2315;  2  Seton 
Dec.  (Eng.  ed.  1862)  905. 
IV.  Decree  for  Perpetual  Injunction 
Upon  Printing,   Publishing,    Etc. 

"This  cause  came  on  to  be  heard, 
at  this  term,  upon  the  bill  and  an- 
swer, and  the  master's  report,  and  was 
argued  by  counsel,  on  consideration 
whereof,  it  is  ordered,  adjudged,  and 
decreed,  that  the  master's  report  be, 
and  the  same  fereby  is,  approved  and 
confirmed;  And  thereupon  it  is  fur- 
ther ordered,  adjudged,  and  decreed 
by  the  court,  that  said  defendants  be, 
and  they  hereby  are,  severally  and 
perpetually  restrained  and  enjoined 
from  printing,  publishing,  selling  or 
exposing  to  sale,  or  causing  or  being 
in  any  way  concerned  in  the  printing, 
publishing,  selling,  or  exposing  to  sale, 
of  any  copy  or  copies  of  the  whole 
or  any  part  of  the  three  hundred  and 
fifty-three  pages  copied,  as  reported  by 
the  master  in  said  Life  of  Washington, 
mentioned  in  the  bill  and  answer,  puli- 
lished  by  the  defendants,  from  tlu' 
Life  and  Writings  of  Washington,  men- 
tioned in  the  bill  and  answer,  published 
by  the  plaintilTs;  and  that  the  plain- 
tiffs recover  their  costs  against  tlio 
defendants;  the  plaintiffs  waiving  the 
account  prayed  for  in  the  bill,  the 
court  does  not  order  such  account."  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  cd.)  2315; 


Folsom  V.  Marsh,  2   Story  C.  C.  100,  9 

Fed.    Cas.    No.    4,901. 
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I.     Subpoena  for  Witness. 

The  people  of  the  state  of  New  York, 


to 


We  command  you  and  each  of  you, 
that  all  business  and  excuses  being  laid 
aside,  you  be  and  appear  before  the 
undersigned,  one  of  the  coroners  of  the 

county    of ,    at    ,    on 

the  ,  at ,  in  the  fore- 
noon (or  forthwith),  to  testify  upon 
an    inquest   then    and   there   to   be    had 

upon    the    body    of   ,    deceased 

(or  upon  the  body  of  a  person  whose 
name  is  unknown),  and  hereof  fail  not 
at  your  peril. 

Witness    the    hand    of    said    coroner 

this day   of   ,    187 — . 

A.  B.,  coroner. 

Crocker  on   Sheriffs   (2d  ed.)    616. 

II.     Jury. 

A.     Oath  to  Foreman  of  Jury. 

You  do  swear  that  j'ou  will  well  and 
truly  inquire  how  and  in  what  manner 
and  when  and  where  the  person  lying 
hero  (or  whose  body  you  have  just 
viewed,  as  the  case  may  be)  came  to 
his  death  (or  was  wounded),  and  who 
such  person  was,  and  into  all  the  cir- 
cumstances attending  such  death  (or 
wounding),  and  by  whom  the  same  was 
produced;  and  that  you  will  make  a 
true  inquisition  thereof,  according  to 
tho  evidence  offered  to  you,  or  arising 
from  the  investigation  of  the  body:  so 
help  you  God.  Crocker  on  Sheriffs  (2d 
cd.)  617. 
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I>.     ()(i//i    to    the  Jurors. 

Tho  saino  o:Ul»  wliii-h  A.  H..  tlio  fore- 
man of  this  iiujiu'st.  hath  on  his  part 
taken,  you  and  oaoli  of  von  do  now 
take,  and  shall  woll  and  truly  observe 
and  keep  on  your  part:  so  help  you 
God.  Crocker  on  ShorilTs  (2d  ed.)  617. 
III.     Oath  to  Witness. 

The  evidonci'  you  shall  fjivo  upon 
tbe  inquest  touching  the  death  (or 
woundinjj)  of  (or  of  tiie  per- 
son whose  body  has  been  viewed)  shall 
be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth:  so  help  you  God. 
Crocker  on  SheritTs  (2d  ed.)  617. 
rv.     Inquisitions. 

A.  Ini]iti-'<ition  of  Murder  Against 
rriiiripal,  and  Aiders,  and 
Abettoi-s. 

Middlesex.  An  inquisition  indented, 
taken  for  our  sovereign   lord  the  king, 

at    the    parish     of ,     in     the 

county   of  ,   the  day 

of   ,   in   the   year    nt 

tbe    reign    of ,    before    A.    B., 

gentleman,  one  of  the  coroners  of  our 
said  lord  the  king,  for  the  county 
aforesaid,  upon  the  view  of  the  body 
of  0.  D.,  then  and  there  lying  dead, 
upon  the  oaths  of  E.  F.,  G.  11.,  I.  K., 
etc.  (stating  all  the  names),  good  and 
lawful  men  of  the  county  aforesaid, 
duly  chosen,  and  who  being  then  and 
there  duly  sworn,  and  charged  to  in- 
quire for  our  said  lord  the  king,  when, 
■where,  how,  and  after  what  manner, 
the  said  C.  D.  came  to  dis  death,  do 
say   upon    their    oath    that    one    L.    M., 

late  of ,  aforesaid,  gentleman. 

not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on  the, 
etc.,  with  force  and  arms,  at,  etc.,  in 
and  upon  the  aforesaid  C.  D.,  in  the 
peace  of  God  and  of  the  said  lord  tho 
king,  then  and  there  being  feloniously, 
wilfully,  and  of  his  malice  afore- 
thought, did  make  an  assault,  and  tliat 
the  aforesaid  L.  M.,  then  and  there, 
with  a  certain  drawn  sword,  made  of 
iron  and  steel,  of  the  value  of  os., 
which  he  the  said  L.  M.  then  and  there 
had,  and  held  in  his  right  hand;  the 
aforesaid  C.  D.,  in  and  upon  the  left 
part  of  the  belly  of  the  said  C.  D.,  a 
little  above  the  navel  of  the  said  C.  D., 
then  and  there  violently,  feloniously, 
wilfully  and  of  his  malice  aforethought, 
thrust,  stab  and  penetrate,  and  that 
the  said  C.  D.,  with  the  sword  afore- 
said,   by    the    thrusting,    stabbing    and 


penetrating  aforesaid,  did  then  and 
there  give  unto  him  the  said  C.  D.,  in 
and  ujion  the  aforesaiil  left  part  of  the 
belly  of  tho  said  C.  _D.,  a  little  above 
the  navel  of  the  said  C.  D.,  one  mortal 
wound,  of  the  breadth  of  half  an  inch, 
and  of  the  depth  of  three  inches,  of 
which  said  mortal  wound  the  afore- 
said C.  D.,  then  and  there  instantly 
died  and  so  the  said  L.  M.,  then  and 
tlifre,  in  manner  and  by  the  means 
aforesaid,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  kill  and 
murder  the  said  C.  D.,  against  the 
peace  of  our  said  lord  the  king,  his 
crown  and  dignity.  And  the  said 
jurors  further  say,  upon  their  oath 
aforesaid,  that  N.  O.,  of  ,  yeo- 
man,  and   P.   Q.,   of  ,   yeoman, 

were  feloniously  present  with  drawn 
swords,  at  the  time  of  the  felony  and 
murder  aforesaid,  in  form  aforesaid 
committed,  that  is  to  say,  on  the  said, 

etc.,    at aforesaid,     in     the 

county  aforesaid,  then  and  there  com- 
forting, abetting  and  aiding  the  said 
L.  M.  to  do  and  commit  the  felony  and 
murder  aforesaid,  in  manner  aforesaid, 
against  the  peace  of  our  said  lord  the 
king,   his   crown    and   dignity. 

In  witness  whereof,  as  well  the  afore- 
said coroner  as  the  jurors  aforesaid, 
have  to  this  inquisition  put  their  seals 
on  the  day  and  year  and  at  the  place 
first   above   mentioned. 

A.   B.   Coroner. 
C.  D.,  etc.,   jurors. 

2  Chit.  Cr.  L.  7. 

Inquisition.  ^ 
State  of  New  York,  county  of  , 

ss. : 

Inquisition    taken    at,    etc.,    on,    etc., 

before ,    one    of    the    coroners 

of    said    county,    upon    a    view    of    the 

body  of (or  person  unknown), 

then  and  there  lying  dead  (or  wound- 
ed), upon  the  oath  of  E.  F.,  G.  H., 
J.  K.,  etc.,  good  and  lawful  men  of  the 
said  county,  who  being  duly  summoned 
and  sworn  to  inquire  into  all  the  cir- 
cumstances    attending    the    death     (or 

wounding)    of    the    said >    (or 

person  unknown),  and  by  whom  the 
same  was  produced,  and  in  what  man- 
ner, and  when  and  where  the  said 
came    to    his    death    (or    was 


wounded),  do  say  upon  their  oaths, 
aforesaid,*  that  the  deceased  came  to 
his    death    from    a    wound    in    the    left 

lung   inflicted   by   one with    a 

knife    (pistol    shot,    blow    of     a     club. 


slung  shot,  etc.,  etc.),  at,  etc.,  on,  etc.; 
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which    wound   was    given    by    the    said 

with  the  premeditated  design 

of  effecting  the  death  of  the  deceased, 
and  so  the  said  jurors  say  that  the 
said  killing  of  the  deceased  by  the  said 

was  murder  (or  manslaugh- 
ter)   in   the  degree.* 

In  witness  whereof,  as  well  the  said 
coroner    as    the   jurors   aforesaid,    have 
to  this   inquisition   set  their   hands  aud 
seals,   on   the    dav   of   the   date   hereof. 
C'  D.    coroner    (L.   S.) 
E.  F.,  foreman  (L.  S.) 
Jurors. 

G.  H.,  etc.,  etc.  (L.  S.) 
Crocker  on  Sheriffs  (2d  ed.)   618. 

B.  Inquisition  Where  One  Has  Died 
a  Natural  Death. 

Insert  in  preceding  form  in  place  of 
part  between  **. 

The   said ,   on,   etc.,   at.   etc., 

was  found   lying   dead  in   the   highway 

near   the   house   of  ,   and   that 

he  had  no  mark  of  violence  appearing 
upon  his  body;  aud  so  the  said  jurors, 
upon  their  oaths  aforesaid,  say  that 
the  said  died  by  the  visita- 
tion of  God.  Crocker  on  Sheriffs  (2d 
ed.)    624. 

V.     Examination  of  Accused. 

County    of ,    ss.: 

Examination  of  C.  D.  before  the  un- 
dersigned, one  of  the  coroners  of  said 
count}',  who  is  charged  upon  inquest 
taken  before  me  with  the  murder  of 
E.    F.,   of  ,   at,   etc., , 


on,  etc.,  — 


the  said  C.  D.  hav- 


ing been  arrested  and  brought  before 
me  to  answer  to  said  charge.  And  the 
said  C.  D.,  after  having  been  first  duly 
informed  by  me  of  the  charge  against 
him  and  that  he  was  at  liberty  to  re- 
fuse to  answer  any  question  that  might 
be  put  to  him,  and  after  having  been 
allowed  a  reasonable  time  to  send  for 
and  advise  with  counsel,  to  the  in- 
quiry. What  is  your  name?  He  an- 
swered ('.  D.  Q.  What  is  your  age? 
Ans.  Twenty-five  years.  Q."  What  is 
your  occupation!  Ans.  A  farmer.  (J. 
Where     do     you     reside?       Ans.       In 

.      Q.      Did    you    know    E.    F., 

the  deceased?  Ans.  By  the  advice  of 
my  counsel  I  decline  to  answer  any 
furtlier   questions. 

The  foregoing  answers  of  C.  D.  to 
the  several  intcrrnj^atories  put  to  him 
on  such  examination  were  reduced  to 
writing  by  nie  and  were  read  by  me  to 
the  said  C.   D.,   and   were  corrected   by 


him  and  made  conformable  to  what  he 
declared  to  be  the  truth;  and  they 
contain  all  the  answers  so  made  by 
said  prisoner. 

A.  B.,  coroner. 
Crocker  on  Sheriffs  (2d  ed.)   626. 

VI.  Warrant  of  Coroner  for  Arrest 
of  Party  Charged  by  the  In- 
quisition With  the  Crime. 

To    the    sheriff,    or    any    constable     or 

marshal   of   the   county   of  : 

Whereas,      by      the      inquisition      of 


,  good  and  lawful  men  of  said 

county,  taken  upon  their  several  oaths 

before    ,    one    of    the    coroners 

of   said   county,  at   the   dwelling   house 

of  at   C.   D.,  is  charged   with 

having  feloniously  killed  and  murdered 
on  the  ,  at  ; 


you  are  therefore  hereby  commanded, 
in  the  name  of  the  people  of  the  state 
of  New  York,  forthwith  to  arrest  the 
said    C.    D.    and    bring    him    before    me 

at  ,  to  be  dealt  with  according 

to  law. 

Given   under  my  hand   this 

day  of  ,  18—. 

A.    B.,    coroner. 

Crocker  on   Sheriffs    (2d  ed.)    626. 

VII.     Warrant     of     Commitment      of 

Prisoner. 
To    the    sheriff,    or    any    constable     or 

marshal   of   the   county  of  ; 

and  to  the  keeper  of  the  common  jail 

of  said  county: 

Whereas,  C.  D.  having  been  charged 
upon  inquisition  taken  before  me,  one 
of    the    coroners    of    said     county,     on 

,    on    the    oaths    of     , 

with    having    on    killed    and 

murdered    one   ,    and    the    said 

C.  D.  having  been  brought  before  me 
as  such  coroner,  to  answer  to  the  said 
charge  (and  having  taken  the  examin- 
ation of  said  C.  D.). 

These  are  therefore,  to  command  you, 
the  said  sheriff,  constable  or  marshal, 
that  you  forthwith  convey  and  deliver 
to  the  said  keeper  of  the  said  jail  the 
body  of  the  said  C.  D.;  and  you,  the 
said  keeper,  are  hereby  required  to  re- 
ceive the  said  C.  D.  into  your  custody 
in  the  said  common  jail,  and  iiim  there 
safely  keep  until  he  sliall  ho  disciiarged 
by   due   course   of   law. 

Given    under    my    hand    and    seal    at 

the   of    the    said    county,    the 

day  of ,  187—. 

A.  B.,  coroner   (L.  S.) 

Crocker  on  Sheriffs  (2d  ed.)   627. 
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VIII.     Recoguizaaicos. 

A.     Ji'(('0(/)ii-(i«cf    by    Witiitss. 

Oouuty  of  ,   *=«•: 

Bo     it     romemberod,     that     ou     this 
-  dnv  of ,  IS'—    A.  B., 


C.    D.    aud  '  E.    F.,     of     the     town     ot 

_! ^    in    said    county,    personally 

came  before  me.  G.  11.,  one  of  the  cor- 
oners of  said  county,  and  severally 
acknowledged  themselves  to  be  in- 
debted to  the  people  of  the  state  o± 
New  York,  each  separately,  in  the  sum 

of dollars,    to    be    made    aud 

•levied  of  their  goods  and  chattels, 
lands  and  tenements  to  the  use  of  the 
said  people,  if  default  shall  be  made 
iu  the  condition  following: 

The  condition  of  this  recognizance  is 
such  that  if  the  above  bounden  A.  B., 
C.  D.  and  E.  F.,  shall  personally  be 
and  appear  at  the  next  court  of  ses- 
sions (or  at  the  next  court  of  oyer 
and   terminer)    to   be    held   in    and   for 

the    said   countv    of   .    to    give 

evidence   on   behalf   of   the   said   people 

against for  feloniously  killing 

and     murdering    as    well    to 

the  grand  jury,  as  the  petit  jury,  and 
do  not  depart  the  said  court,  without 
leave,  then  this  recognizance  to  be 
void  and  of  no  effect,  otherwise  to  re- 
main   in    full    force.      Subscribed    and 

acknowledged    the    day    and 

vear  first  above  written. 

G.   H.,   coroner. 

(Signed)    A.    B. 

C.    D. 

E.    F. 

Crocker  on  Sheriffs  (2d  ed.)   627. 

B.     Eecognizance     by     Witness    With 
Sureties. 

County   of ,    ss.: 

Be     it     remembered,     that     on    this 

day  of  ,  187—,  A.  B. 

and  C.  D.,  all  of  the  town  of  , 

in  said  county,  personally  came  before 
me,  G.  H.,  one  of  the  coroners  of  the 
said  county,  and  severally  acknowl- 
edged themselves  to  be  indebted  to  the 
people  of  the  state  of  New  York,  in 
the  manner  and  form  following,  that 
is   to   say:    the   said   A.   B.   in   the   sum 

of and  the  said  C.  D.  and  L. 

M.  in  the  sum  of  ,  each  to  be 

levied  of  their  respective  goods  ana 
chattels,  lands  and  tenements  to  the 
use  of  the  said  people,  if  default  shall 
be  made  in  the  condition  following: 

The  condition  of  the  above  recogni- 
zance is  such  that  if  the  above  bounden 


A.    B.    sliall    personally   be   anil   appear, 
etc.   (same  as  preceding  form). 

If  the  witness  is  a  married  woman 
or  an  infant,  the  recognizance  is  like 
tlie  last,  but  neither  the  female  nor 
the  infant  should  be  i)arties  to  it,  or 
sign  it.  Crocker  on  Sheriffs  (2d  ed.) 
G28. 
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VII.  Judgments,  2S6 
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CROSS-EEFEK  ENCES : 
Abatement,  Pleas  op: 

Answer  in  Abatement,  No  Such  Cor- 
poration. 
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Attachment: 

Attachment     Against     Foreign     Cor- 
poration. 
Bankruptcy  : 

Proof    of    Debt    Due    Corporation. 
Bills  and  Ansavers: 

Introductory    Part    of    Bill    by    Cor- 
poration. 
Bills   and    Notes  : 

Answer,  Unauthorized  Acceptance  in 
Xame   of  Corporation. 
Creditors'  Suits: 

Bill    Against    a   Corporation    and   Its 
Stockholders. 
Declaration  and  Complaint: 

Commencement  of  Declaration  Where 
Corporation   Is   Plaintiff; 

Commencement  of  Declaration,  Where 
Corporation   Is   Defendant; 

Commencement  of  Declaration  Where 
Banking  Association  Is  Plaintiff; 

Commencement  of  Declaration  Where 
Banking  Association  Is  Defend- 
ant; 

Commencement  of  Declaration  Where 
Town  Is  Plaintiff; 

Commencement  of  Declaration  Where 
Town    Is    Defendant; 

Commencement  of  Declaration  Where 
County  Is  Plaintiff; 

Commencement  of  Declaration  Where 
County  Is  Defendant. 
Decrees : 

I'sual  Directions,  Payment  of  Inter- 
est  to   Corporation   Aggregate; 

Usual  Directions  for  Payment  of  In- 
terest  to   Treasurer   of   a   Corpora- 
tion. 
Fraud  and  Deceit: 

Complaint    for    Fraudulently    Misrep- 
resenting  "Value    of   Stock    in    Cor- 
poration   Taken    in    Payment     for 
Services. 
Inju.n'Ctions: 

Injunction  Against  Reorganization  of 
Corporation; 

Decree  Restraining  Town  and  its 
Officers; 

Injunction  Against  Banking  Corpora- 
tion; 

With  Order  To  Show  Cause  Why 
Receiver  Should  Not  Bo  Appointed; 

Undertaking    on    Injunction    Against 
Corporation. 
Interpleader: 

Affidavit     of     Secretary     to     Public 
Company   To    Be    Annexed    to   Bill 
of    Interpleader. 
Jurisdiction  : 

Answer,  Xo  Jurisdiction  by  Foreign 
Corporation; 


Answer,     No     Jurisdiction     by     Do- 
mestic   Corporation    Sued    in   Local 
Court. 
Quo  Warranto: 

Information   in   Nature  of   Quo  War- 
ranto   Against    Corporation; 
Plea  to  an  Information  Against  Cor- 
poration. 
Recei\trs  : 

Complaint  by  Receiver  Alleging  Ap- 
pointment for  Dissolved  Oorpora- 
tior. 

Returns : 

Return  of  Summons  Against  Corpora- 
tion. 

Revivor  : 

Stipulation    in    Action    Against    Cor- 
poration,   on    Expiration    of    Char- 
ter,   To    Revive    in    Name   of   New 
Corporation. 
Sequestration  : 

Order  for  Sequestration;  Corpora- 
tions; 

Writ  of  Sequestration  To  Compel  Ap- 
pearance  of   a   Corporation. 
Service  of  Process  and  Papers: 

Affidavit  Where  Defendant  Is  a  For- 
eign  Corporation; 

Order    of   the    Court    for   Publication 
of    the    Summons,    Where    the    De- 
fendant  Is   a   Foreign   Corporation. 
Verification  : 

Verification  by  Officer  of  Corpora- 
tion; 

Verification  by  Attorney,  Where  Ab- 
sent  Defendant   Is   Corporation. 

I.     Process   for   Appearance. 

A.     Summons   To  Corporation. 
The  people  of  the  state  of  Now  York, 
to    the    sheriff    of     the      (city     and) 

county  of  ,   greeting: 

We  command  you  that  you  summon 
the  (here  state  the  name  and  siyle  of 
the  corporation),  to  be  and  appear  be- 
fore our  justices  of  our  supreme  court 
of  judicature,  at  the  (capitol  in  the 
city  of  Albany),  on  the  (first  Monday 
of  January)  next,  to  answer  A.  B., 
in  a  plea  of  (trespass  on  the  case),  to 
his  damage  of  (one  thousand)  dollars. 
And   have  you  then  there  this  writ. 

Witness, ,   esquire, 

our    chief    justice,    at    the    (courthouse 

in  the  city  of  Rochester),  the 

day  of  (October),  in  the  year  one  thou- 
sand   eight    hundred   and    (forty-six). 

,   clerk. 

E.  F.,  attorney. 

Burr.   App.   484,   §9S.'ib. 
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B.  Order   for   Distrintjas    To   Compel 

Appearance   of   Corporation. 

On  roatliiip  ami  filing  an  aflidavit  ot 
E.  F.,  proving  tlie  <lue  service  of  tho 
subpoena  iu  this  cause  upon  G.  11., 
president    of   the    Coniinorcial    Bank    of 

Albany,     on     the     day     of 

instant,  which   subpoena   was 

tested    the day    of • 

last,    and    returnable    on    the    

day  of ,  instant,  that  such  cor- 
poration is  located  in  the  city  of  Al- 
bany, and  transacts  its  business  there, 
and  that  the  said  G.  H.  resides  in  said 
city;  and  on  reading  and  filing  an  alii- 
davit  of  C.  M.  D.,  solicitor  for  the 
complainant,  showing  that  no  notice 
of  an  appearance  by  or  on  behalf  of 
the  said  defendants  has  been  received 
by  him,  and  that  no  such  appearance 
has  been  entered,  to  his  knowledge  or 
belief;  on  motion  of  Mr.  N.,  of  counsel 
for  the  complainant,  it  is  ordered  that 
a  writ  of  distringas  issue  out  of  and 
under  the  seal  of  this  court  to  compel 
the  appearance  of  the  defendants,  the 
Commercial  Bank  of  Albany,  in  this 
cause.     2  Barb.  Ch.  Pr.  385. 

C.  Distringas  (Writ)   To  Compel  Ap- 

pearance of  Corporation. 

The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of  Al- 
bany, greeting: 

"We  command  you  that  you  make  a 
distress  upon  the  lands  and  tenements, 
goods  and  chattels  of  the  Coniinercial 
Bank  of  Albany,  within  your  bailiwick, 
so  that  neither  the  said  Commercial 
Bank,  nor  any  other  person  or  persons 
for  them,  may  possess  them  until  our 
court  of  chancery  shall  make  other  or- 
der to  the  contrary;  and  that  in  the 
meantime  you  answer  to  us  for  what 
you  so  distrain,  so  that  the  said  Com- 
mercial Bank  of  Albany  may  be  com- 
pelled to  appear  before  us  in  our  court 
of  chancery,  to  answer  to  us  as  well 
touching  a  contempt  which  they,  as  it 
is  alleged,  have  committed  against  us, 
as  also  such  other  matters  as  shall  be 
laid  to  their  charge;  and  further  to 
perform  and  abide  such  order  as  our 
court   shall   make   in   this  behalf.     And 


thousand   eight    hundred   and 


register    (or   clerk). 


,  solicitor. 

Endorsed, 
Distringas, 

By  the  court,  for  the  want  of  an  ap- 
pearance (or  answer).  2  Barb.  Ch.  Fr.  386b 

D.     Order  Permitting   Appearance  of 
Foreign    Corporation. 

On  reading  and  filing  a  consent  on 
the  part  of  E.  F.,  esq.,  attorney  for 
the  plaintiff,  and  on  motion  of  G.  H., 
attorney  for  defendants,  ordered,  that 
the  said  defendants  be  permitted  to 
appear  by  their  said  attorney  in  this 
cause,  and  their  appearance  is  accord- 
ingly hereby  entered.  Burr.  App.  579, 
§1133. 
II.    Declarations. 

A.  Declaration    by    a    Domestic   Cor- 

pm-ation  {Commencement) . 
The  A.  B.  Company  (name  of  the 
corporation),  plaintiffs  in  this  suit,  by 
E.  P.,  their  attorney,  complain  of  C.  D., 
defendant  in  this  suit,  being  in  cus- 
tody, etc.  (if  the  suit  be  by  capias), 
of  a  plea  of  (trespass  on  the  case  upon 
promises) :  For  that  whereas,  by  an 
act   of  the   legislature   of   the   state   of 

New    York,    passed    the day 

of ,   entitled   an   act   to  incor- 

I)orate,  etc.  (here  give  the  title  of  the 
act  of  incorporation) J  the  plaintiffs 
were  constituted  a  body  corporate  and 
politic,  by  the  name  and  stylo  of  "the 
(name  of  tiie  corporation):  And  where- 
as (stating  the  cause  of  action  as  in 
ordinary  declarations  to  the  end). 
Burr.  App.  555,  §1090. 

B.  Declarations    by    a    Foreign    Cor- 

poration {Commencement) . 
The  A.  B.  Company  (name  of  the 
corporation),  plaintiffs  in  this  suit,  by 
K.  F.,  their  attorney,  complain  of  C. 
T).,  defendant  in  this  suit,  being  in  cus- 
tody, etc.,  of  a  plea  of  trespass  on  the 
case  upon  promises:  For  that  whereas, 
by  and  under  an  act  of  the  legislature 
of  the  state  of  (New  Jersey),  passed 
the day  of  ,  etc.,  en- 
titled (title  of  the  act  of  incorpora- 
tion), the  said  plaintiffs  were  created 
and  constituted  a  body  politic  and  cor- 
porate by  the  name  and  style  of  the 
(name  of  the  corporation),  and  by  that 


name   were  declared   to   have  perpetual 
that   you    make   return   of  your   doings  |  succession,  and  to  be  capable  of  suing 

in     the    premises.      Witness,    ,    and  being  sued,  etc.,  and  of  purchasing, 

chancellor    of    our    said    state,    at    the  I  holding  and  conveying  any  estate,  real 

town  of ,  the day  of    or  personal,  etc.  (setting  forth  the  sub- 

,  in  the  year  of  our  Lord  one  I  stance   of   the  act  of  incorporation,  or 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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such  of  its  provisions  as  go  to  establish 
the   right  of  action). 

And  whereas  also  (here  set  forth  the 
cause  of  action  as  in  ordinary  declara- 
tions).    Burr.   App.   556,   §1091. 

C.  Declaration     Against    a    Domestic 

Corporation    (Commencement) . 

The     Insurance     Company 

(name  of  defendants)  were  summoned 
to  answer  A.  B.,  of  a  plea  of  trespass 
on  the  case;  and  thereupon  the  said 
A.  B.,  by  E.  F.,  his  attorney,  complains: 
For  that  whereas  (stating  the  cause  of 
action,  as  in  ordinary  declarations). 
Burr.  App.  560,  §1094. 

D.  Declaration    Against     a     Foreign 

Corporation  (Commencement) . 
D.  L.,  plaintiff  in  this  suit,  by  H.  E. 
D.,  his  attorney,  complains  of  the  presi- 
dent, directors  and  company  of  the 
Bank  of  the  United  States,  a  foreign 
corporation  created  by  and  under  the 
laws  of  the  state  of  Pennsylvania,  de- 
fendants in  the  same  suit,  the  said  de- 
fendants having  been  attached  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  being 
now  here  present  in  court,  of  a  plea 
of  trespass  on  the  case  upon  promises: 
For  that  whereas  (stating  cause  of  ac- 
tion as  in  ordinary  declarations).  Burr. 
App.  566,  §1092. 

in.     Pleas. 

A.  Abatement,     Plea    in    Abatement, 

Misnomer  of  Corporation. 
Because  he  says  that  the  said  plain- 
tiffs are  named  and  called  the  (here 
Bet  forth  the  proper  style  of  the  plain' 
tiffs),  and  by  the  same  name  and  title 
were  always  named  and  called,  without 
this,  that  they  are  named  and  called 
tlie  (the  name  in  the  suit),  as  by  the 
Baid  bill  (or  writ,  etc.),  is  above  sup 
posed.  And  this  he  is  ready,  etc. 
Wlierefore  lie  prays  judgment,  etc.  (us- 
ual conclusion  and  aflidavit).  Burr. 
App.    334,    §603;    Lill.    Ent.   4. 

B.  Plea  of  Nul   Tiel  Corporation. 
Because    he    says    that    there   is    not, 

nor  on  the  day  of  the  (commencement 
of  this  suit),  nor  ever  since  was  there 
in      existence      any     such      corporation 

called      The Company      of 

as  by  the  said  (bill)  is  above 

supposed,  and  this  he  is  ready  to 
verify.       Wherefore,    etc.      Burr.    App. 


336 
IV 


§610a. 


Replication   by   Way  of  Traverse 
to  Plea  of  Nul  Tiel  Corporation. 
And  the  said  plaintiff,  as  to  the  said 


plea  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says,  that  the 
said  plaintiff,  by  reason  of  anything  by 
the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  there- 
of, against  the  said  defendant,  because 
they  say,  that  in  pursuance  of  an  act 
of  the  legislature  of  this  state,  en- 
titled "An  act  to  incorporate  the  presi- 
dent, directors  and  company  of  the 
O.  C.  Bank,"  passed  (April  loth,  1830), 
they,  the  said  plaintiffs,  became,  and  at 
the  time  of  the  commencement  of  this 
suit,  were  and  still  are  a  body  politic 
and  corporate,  and  have  a  right  as  such 
to  commence  and  prosecute  this  suit. 
And  this  they  are  ready  to  verify. 
Wherefore  they  pray  judgment,  and 
their  damages  by  them  sustained,  on 
occasion  of  the  non-performance  of  the 
said  several  promises  and  undertakings 
in  the  said  declaration  mentioned,  to 
be  adjudged  to  them,  etc.  Burr.  App. 
378,  §691a. 

V.    Complaints. 

A.  Complaint  Against  Domestic  Cor- 
poration Formed  Under  Gen- 
eral Act. 

I.  That  the  defendants  are  a  cor- 
poration created  by  and  under  the  laws 
of  this  state,  organized  pursuant  to 
an  act  of  the  legislature,  entitled  (an 
act  to  authorize  the  formation  of  cor- 
porations for  manufacturing,  mining, 
mechanical,  and  chemical  purposes), 
passed  February  17,  1848,  and  the  acts 
amending  the  same. 

II.  (Allege  cause  of  action.)  1  Abb. 
Forms  137. 

B.  Complaint  by  or  Against  Foreign 
Corporation. 

I.  That  the  plaintiffs  (or  defend- 
ants) are  a  corporation,  duly  chartered 
under  and  by  the   laws  of  the  state  of 

,    and    pursuant    to    an    act    of 

the  legislature  of  said  state,  entitled 
(title  of  the  act),  passed  (date  of  the 
enactment). 

II.  That  said  corporation,  being  en- 
titled, by  its  charter  and  the  laws  of 
said  state,  to  make  the  contract  herein- 
after   mentioned    (allege    cause    of    ac- 

1  Abb.  Forms  135. 
Complaint  by  Corporation  Formed 
Uiuhr  (Iciieral  Act,  Payee, 
Against  Foreign  Corporation, 
Maker. 
That  the  plaintiffs  are  a  corpora- 
tion created  by  and  under  the  laws  of 
this  state,  organized  pursuant  to  an  act 
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of  tho  legislature  entitled  (an  act  to 
authorize  the  formation  of  corpora- 
tions for  manufacturing,  mining,  me- 
chanical, and  chiMuical  imiposos), 
passed  Pobrnary  17th,  ISIS,  and  tho 
acts   auuMidiiig    tlie   same. 

II.  Tiiat  the  defendants  are  a  cor- 
poration duly  chartered  by  and  under 
the  laws  of  the  state  of  New  Jersey, 
and  pursuant  to  an  act  of  the  legis- 
lature of  said  state  entitled  (title  of 
the  act),   passed    (date   of  enactment). 

III.  That    on    the day    ol 

,  IS ,  at  ,  the  de- 
fendants, being  such  eor]ioration,  by 
their  agent  duly  authorized  thereto, 
made  their  promissory  note  in  writing, 
dated  on  that  day;  and  thereby  prom- 
ised to  paj'  to  the  plaintiff  (or  their 
order) dollars 


months    after    said    date    (or,    on    the 

day  of ),  etc.     1  Abl). 

Forms   225. 

D.     Complaint      by     Corporation,     on 
Stock  Stibscription.    (a.) 

I.  (Averment  of  incorporation.) 

II.  That    on    the day    of 

,  18 ,  at ,  the  said 


defendant  and  certain  other  persons, 
being  desirous  of  associating  themselves 
together  for  the  purpose  of  constructing 
a  plank-road  from  the  village  (now 
city)  of  P.  to  the  village  of  S.  P.,  in 
said  county,  and  in  consideration  there- 
of, and  of  the  mutual  promises  each 
to  the  other,  and  of  the  benefits  to  be 
derived  from  being  members  of  said 
associations,  made  and  subscribed  a 
certain  agreement  in  writing,  as  fol- 
lows, to-wit: 

(Copy  of  subscription  paper,  with 
defendants'  names,  and  adding),  and 
other  persons  whose  names  are  here 
omitted. 

III.  That  the  said  defendant  did,  at 
the  time  of  subscribing  said  agreement, 
set  opposite  to  his  name  thereto  sub- 
scribed the  number  of  ten  shares,  and 
that  the  amount  of  each  share  is  fifty 
dollars,  and  that  said  defendant  prom- 
ised and  agreed  to  take  and  pay  for 
the  same. 

IV,  That  although  notice  was  given 
in  at  least  one  newspa[)er  printed  in 
Dutchess  county,  of  the  time  and 
places  where  books  for  such  subscrip- 
tion to  the  stock  of  said  road  would 
be  opened,  and  although  after  such 
stock  to  the  amount  of  at  least  five 
hundred  dollars  for  every  mile  of  the 
road   so  intended  to  be  built  had  been 


in  good  faith  subscribed,  and  five  per 
cent  on  the  amount  liad  been  paid  in 
to  the  persons  named  in  the  articles 
of  association  as  directors,  and  the  sub- 
scribers had,  upon  due  notice,  elected 
directors  for  said  company,  and  had 
thereupon  severally  subscribed  articles 
of  association,  which  had  been  duly 
filed  in  the  ofTice  of  the  secretary  of 
state  of  the  state  of  New  York;  and 
although  these  plaintifl's,  relying  upon 
the  said  subscription  of  the  said  de- 
fendant and  of  other  persons,  did  ex- 
pend large  sums  of  money  in  the  con- 
struction of  said  road,  and  entered  into 
contracts  and  personal  liabilities  to  a 
large  amount,  to-wit,  the  sum  of 
dollars,  and  although  the  di- 
rectors     of      said      company,      on      the 

make  a  call  for  said  stock,  and  require 
the  said  defendant  and  the  other  stock 
subscribers  to  pay  upon  the  capital 
stock  by  him  and  them  subscribed,  to 
the  treasurer  of  said  company,  at  their 

office,    No.    ,    etc.,    five    dollars 

per   hundred   upon   each   share  of   stock 

so   subscribed,   on  the  day   of 

,    18 ;    yet     the    defendant 


wholly  neglected  and  refused  to  pay 
the  said  sum  of  five  dollars  per  hundred 
upon  each  share  of  stock  subscribed  by 
him  as  aforesaid. 

V.  That  although  the  directors  of 
said  company  afterwards,  to-wit,  on  the 

day  of -,  18 ,  made 

another  call  for  stock,  requiring  (con- 
tinue as   above). 

VI.  That  although  the  said  directors 

afterwards,  to  wit,  on  the day 

of  ,  18 ,  made  a  third   call 

for  stock,  requiring  (continue  as 
above). 

VII.  That  the  defendant  had  due  no- 
tice of  the  said  three  several  calls  for 
stock  made  by  the  directors  of  said 
company  as  aforesaid,  and  the  same 
were  duly  published  in  at  least  one 
newspaper  printed  in  Dutchess  county, 
at  least  thirty  days  previous  to  the 
time   specified   for  said   payments. 

VTII.  That  although  the  whole  ten 
shares  of  stock  subscribed  by  said  de- 
fendant became  dne  and  payable  to 
these  plaintiffs  in  the  sums  and  at  the 
times  specified  in  said  calls;  yet  the 
defendant  has  not  performed  his  agree- 
ment, and  has  wholly  neglected  and 
refused  to  pay  the  stock  by  him  sub- 
scribed, or  any  part  thereof;  and  is 
now  justly  indebted  to  these  plaintiffs 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


CORPORATIONS 


285 


fhereon  4n  the  sum  of.  etc.  1  Abb. 
Forms  318-320. 

Complaint     by     Corporation,     on     Stock 
Subscription    (b). 

I.  (Averment    of    incorporation.) 

II.  That  in  contemplation  of  the 
incorporation  of  these  plaintiffs,  and  for 
the    purpose    of    constructing,    owning, 

and  maintaining  the railroad, 

then  contemplated,  the  defendant  (with 

several  other  persons)   on  the  

day   of ,   IS ,   at  , 

became  a  subscriber  to  the  stock  ot 
the  said  railroad  by  (severally)  sign- 
ing and  delivering  an  agreement  in 
writing,  of  which  the  following  is  a 
copy  (copy  of  the  subscription  paper 
with  the  defendants'  names,  adding, 
and  other  persons  whose  names  are 
here  omitted). 

III.  That  among  other  persons  the 
defendant  signed  and  executed  the  said 
agreement,    and    set     opposite     to     his 

name    the    sum     of dollars, 

which  he  thereby  agreed  to  pa}'  to 
said  company;  and  said  subscription  of 
defendant  was,  immediately  after  the 
organization  of  said  company,  duly 
transferred  to  the  regular  books  of  the 
company. 

IV.  That  after  the  defendant  had 
thus   subscribed,   and   on    or   about   the 

day    of   ,    18 ,    he 

subscribed  to  the  articles  of  associa- 
tion of  said  company,  his  name  and  his 

place  of  residence,  to-wit, ,  and 

the  number  of  shares  of  stock  taken  by 

him,  to-wit, shares,  amounting 

to  dollars,  the  shares  of  stock 

being  dollars  each. 

V.  That  the  plaintiffs  by  their  di- 
rectors,    on     the day      of 

,  at  ,  required  the  de- 
fendant to  pay  tliercon  the  sum  of 
,  agreeably  to  said  subscrip- 
tion and  the  charter  and  by-laws  of 
the   company. 

VI.  That  the  plaintiffs  have  duly 
performed  all  the  conditions  thereof 
on   their  part. 

VIT.  That  there  is  due  to  the 
plaintiffs  thereon  from  the  defendant 
the  sum  of,  etc.,  and  no  j)art  thereof 
has  been  paid.     1   Abb.  Forms  321. 

E.  Complfiivt  Af/ainst  Stockholder  hy 
Creditor. 

I.      That    at    the     times     hereinafter 

mentioned,    the   company    was 

n  corporation  created  by  and  under  the 
laws   of   this  state,  organized   pursuant 


to  (here  designate  charter,  e.  g.,  thus,) 
an  act  entitled  (an  act  to  authorize  tne' 
formation  of  corporations  for  manufac- 
turing, mining,  mechanical,  and  chem- 
ical purposes),  passed  February  17, 
1S4S,  and  the  acts  amending  the  same. 

II.      That    on    the day     of 

.      18 ,      and      before      the 


whole  amount  of  capital  stock  fixed  and 
limited  by  said  company  had  been  paid 
in  (or,  before  a  certificate,  etc.,  had 
been  made  and  recorded  as  prescribed 
by  law),  said  company,  by  their  agent 
duly  authorized  thereto,  made  their 
promissory  note  in  writing,  dated  on 
that  day.  and  thereby  promised  to  pay 

to    the    plaintiff,     or    order,     

dollars, months  after  said  date, 

for  value  received;  and  delivered  it 
to  plaintiff,  which  remains  unpaid  (or 
state  other  cause  of  action  on  a  debt 
incurred  by  the  company  before  full 
payment  of  stock,  or  upon  a  contract 
made  before  full  payment  of  stock,  and 
sliow  that  it  was  to  be  paia  within 
the  year). 

III.     That    on   the day    of 

,   18 ,   in   an   action   in   the 

court     for     the     county     of 

(or,   before  M.   N.,   a  justice 


of  the  peace   in   and   for  the   town    of 

),    brought    by     this     plaintiff 

within  one  year  after  said  debt  be- 
came due,  to  recover  the  same  from 
said  company,  this  plaintiff  recovered 
judgment,  duly  given  by  said  court  (or, 
justice)  against  said  company,  for 
dollars,    being    dol- 


lars, the  amount  due  thereon  with  in- 
terest,   besides    dollars    costs. 

IV.  That  execution  thereon  was 
thereafter  duly  issued  against  said 
company,  and  returned  wholly  unsatis- 
fied  (or,  unsatisfied   except  as  to,  etc.) 

V.  That  at  the  time  said  debt  was 
contracted  (or  said  contract  was  made), 
the    defendant    was    a    stockholder    (or 

on     the     day     of , 

18 ,   and   before   the   whole    amount 

of  capital  stock  fixed  and  limited  by 
said  cniii})any  had  been  [laid  in,  or,  be- 
fore a  certificate,  etc.,  as  above,  the 
defendant  became  a  slock  holder)  of 
said  company,  holding  stock  therein 
to  the  amount  of dollars,  be- 
ing    shares   of  the   par  value 

of dollars   each;    and    that    he 

si  ill  is  such  stockholder  therein  for 
and  tliat  lie  continued  to  be  such  stock- 
holder until  within  (two  years)  before 
this  action].     1   Abb.   Forms  r)2(). 
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VI.     Answers. 

A.  .hiMcc,    Ihniul   of    Incorporation. 
Tliat   tlio  said  comiiany  -wore  not,  and 

nro    not,    n    corporation,    as    alloj^ol.      L. 
Abh.  Forms  "S. 

B.  Austvrr.    Ultra    Virc.t   of   Corpora- 

tion. 

I.  Tliat  tho  plaintiff  (or  said  coin- 
pauv)  was  not  authorized  by  law  to 
take,  hoKl,  and  convoy  real  property, 
except  for  the  following  purposes,  and 
in  the  following  manner  (here  set 
forth    the    power    of    the    corporation). 

II.  That  the  deed  allefjod  in  the 
complaint  was  executed  (and  accepted) 
on  the  part  of  said  corporation  for  the 
purpose  of  (here  state  purposes  and 
manner  not  within  the  power).  2  Abb. 
Forms   44. 

C.  Answer,  Denial  of  Holding  Stock. 
That    he    never    subscribed    for    any 

stock  of  the  corporation  mentioned  in 
the  complaint,  and  never  became  a 
stockholder  in,  or  the  owner  or  holder 
of  any  stock  of  the  said  corporation. 
2  Abb.  Forms  157. 
VII.     Judgments. 

A.  Order  for  Judgment  Against  Cor- 

poration. 
On  reading  and  filing  the  summons 
in  this  cause,  with  the  return  of  the 
sheriff  thereon  of  due  service  thereof, 
■and  also  an  affidavit  of  the  due  service 
of  a  copy  of  the  declaration  and  notice 
to  plead  thereto,  and  on  filing  the 
declaration,  on  motion  of  Mr.  J.,  of 
counsel  for  the  plaintiff,  ordered,  inter- 
locutory judgment,  and  that  the  clerk 
assess  'the  plaintiff's  damages.  Burr. 
App.   468,   §954. 

B.  Judgment  Record  Against  a   Cor- 

poration. 

The company    of    the    city 

of (or    as    the    style    of    the 

corporation  may  be),  were  summoned 
to  answer  A.  B.,  of  a  plea  of  trespass 
on  the  case  upon  promises;  and  there- 
upon the  said  A.  B.,  by  E.  F.,  his  at- 
torney, complains,  etc.  (setting  out  the 
declaration,  after  which  the  entries  are 
the  same  as  in  ordinary  cases).  Burr. 
App.  191,  §346. 
Vlll.     Dissolution. 

A.     Complaint      hy     Attorney-General 

To     Dissolve     Corporation     for 

Exerci-Hing     a     Franchise     Not 

Conferred  by  Lau 


space 


of    Tuonths     past     has 

exorcised,  without  any  warrant,  char- 
ter, or  grant,  tho  franchise  of  banking, 
and  has  issued  notes,  received  deposits, 
made  discounts,  and  transacted  other 
banking  business  to  wliich  it  was  not 
authorized,  and  has  exercised  franchises 
not   conferred  upon   it  by   law. 

Wherefore,  the  j^laintiffs  demand 
judgment,  that  the  defendants  (cor- 
poration) be  excluded  from  all  cor- 
porate rights,  privileges,  and  franchises, 
and  that  said  corporation  be  dissolved; 
and  for  the  costs  of  tliis  action.  1 
Abb.   Forms   618. 

B.  Complaint  Against  Trustees  of 
Dissolved  Corporation. 

The  plaintiff  complains,  on  behalf  of 
himself   and   all   other   creditors   of   the 

company    who    may    come    in 

and  contribute  to  the  expenses  of  this 
action,   and  alleges: 

I.      That   the  company   was 

duly  incorporated  on  the day 

of    ,    18 ,    under    the    "act 

relative  to  incorporations  for  manufac- 
turing purposes,"  passed  March  22, 
ISll,  and  the  acts  amending  the  same; 
and    thereafter   carried    on    business    at 

the    town     (or,    city)     of ,    in 

-   county. 


II.  State  a  cause  of  action  against 
the  company. 

TIT.     That    on    the day    of 

J    18 ,    the    trustees    of    the 

said  company  passed  a  resolution,  of 
which  a  copy  is  hereto  annexed,  pur- 
•uant  to  an  act  entitled  "an  act  to 
facilitate  the  dissolution  of  manufac- 
turing corporations  in  the  county  of 
Herkimer,  and  to  secure  the  payment 
of  their  debts  without  preference," 
passed  April  16,  1852  (or,  allege  other 
acts  amounting  to  a  dissolution  which 
vests  the  assets  in  the  officers  as  trus- 
tees). 

IV.  That  the  defendants  were  the 
trustees  of  the  said  coinpany  at  the 
time    of    passing    the    said    resolution. 

V.  That  the  defendants  have  re- 
ceived a  large  amount  of  money  and 
other  property  belonging  to  the  said 
company,  but  have  refused  to  pay  the 
claim    of   the    plaintiff. 

Wherefore,  the  plaintiff  demands 
judgment: 

1.     That  the  defendants  account,  un- 
v^u../^..vi*  ^y  ^«...  der  the  direction  of  the  court,  for  the 

T.      (Aver    incorporation    of     defend-  \  property    received    by    them    as    afore- 
ants.)  isaid; 

II.      That    said    corporation    for    the  |      2.      For    the    payment     to     bim     ol 
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dollars,    with    interest    from 

the  day  of ,   18 

(and  costs),  out  of  the  funds  in  pos- 
session of  the  defendants,  or  which 
they   mav   collect; 

3.  That  the  defendants  proceed, 
without  delay,  to  discharge  the  trusts 
devolved  upon  them  in  the  premises. 
1  Abb.  Forms  530. 

C.  Complaint  Against  Trustees,  Aver 

inent  Where  Debt  Is  Judgment 

for  Costs. 
That   at   the    city   of   New  York,   on 

or  about  the  day  of , 

18 ,  the  said  company,  by  a  resolu- 
tion of  its  trustees,  of  whom  the  de- 
fendant  was   one,   instituted   an   action 

in    the court     of     , 

against  the  plaintiff;  and  thereupon 
such    proceedings    were    had,    that    the 

said    court,    on    the day     ot 

. ,  in  the  year  18 ,  dismissed 

said  complaint,  with  costs;  and  that 
said    costs    were    afterwards,     on     the 

day  of ,  18 ,  duly 

adjusted    and    taxed,    at    the     sum     of 

— '■ dollars,    and     judgment     was 

then   entered  therefor  in   the   offices   of 

the    clerk    of    county;    which 

judgment  remains  unpaid.  1  Abb.  Forms 
531. 

D.  Complaint,  Averment  of  Indebted- 

ness Beyond  Capital. 

That    the   said   company   has   become 

indebted    to     various     persons     to     an 

amount    exceeding   the    amount    of    the 

capital    stock     of     said     company,     by 

dollars,   with    the    consent    of 

said  plaintiff,  as  a  trustee  of  said  com- 
pany.    1  Abb.  Forms  531. 

COSTS. 

I.  Statement  of  Costs,   2ss 

II.  Affidavit  of  Disbursements,  2SS 
in.     Notice  of  Taxation,   2Si) 

IV.  Affidavit  to  Payment  of  Witnesses' 

Fees,    2S!) 

V.  Affidavit    of   Disbursement    in    Su- 

preme Court,  L'^it 

VI.  Motion    in     Supreme     Court     for 

Costs,    2!H) 

VII.  Order  Allowing  Costs  in  Supreme 
Court,    Jim 

VIII.  Motion  To   Retax  Costs,   l!!in 

IX.  Order    Striking    Item    From    Bill, 

290 
For    other    forms,    sec     5     Htandaru 
Pkoc.   8.55. 


CROSS-EEFEEENCES : 
Account  axd  Accounting: 

Decree;  Balance  Found  Due  To  Be 
Paid,  Cost  of  Setting  Aside  Stated 
Account; 

Direction,  Eest  of  Costs  Eeserved. 
Admiralty: 

Stipulation    for    Costs; 

Stipulations  for  Costs  and  Damages; 

Stipulation    for    Costs    To    Be    Given 
by   the    Libelants    on    Filing   Libel 
for   Salvage. 
Appeal  Bonds: 

Complaint   on  Undertaking  for  Costs 
of  Appeal. 
Appeals  : 

Undertaking   for   Costs  Only  on   Ap- 
peal. 
Bonds: 

Declaration   on   Bond   for  Costs; 

Complaint    on   Bond    of   Security   for 
Costs. 
Decrees  : 

Usual  Directions,  Reservation  of 
Costs; 

Usual  Directions,  Taxation  and  Pay- 
ment of  Costs; 

Usual  Directions,  Costs  Partly  Dealt 
With  By  Decree; 

Order  That  Petition  Be  Dismissed 
With  Costs; 

Order  for  Taxation  and  Payment  of 
Costs,   One   Party  to   Another; 

Order  Allowing  No  Costs  to  Either 
Side; 

Order  Allowing  No  Costs  to  Either 
Side  as  to  Part  of  Proceedings; 

Order  To  Tax  Costs  Up  to  Particular 
rime; 

Order  That  Plaintiff  Pay  One  De- 
fendant's Costs,  and  Eecover  Them 
With  His  Own  From  a  Co-defend- 
ant; 

Order  That  Costs  of  Application  Be 
Costs  in  the  Cause; 

Order  To  Tax  Costs,  Except  So  Far 
as   Increased  by   Particular  ("laim; 

Order  To  Tax  Costs  and  Set-OfT 
Against  Sum   Due; 

Order  To  Tax  Costs  for  Plaintiff  and 
Defendant  Eespectivcly  for  Cer- 
tain  Times  and   Set-Off; 

Order  Directing  Master  To  Take  Ac- 
count of  Any  Unnecessary  Length 
of  Decree  and  To  Deduct  From 
Costs  Therefor; 

Order  for  Taxation  of  Costs  of  Ap- 
plication,   Payment    Out    of    Cash; 

Taxation  of  Costs  and  Payment  to 
Solicitors  Out  of  Funds  in  Court 
(English   Form); 
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Onlor  for  Taxation  of  riaint  ill's 
(.\i!«ts,  Kxoopt   Those  Occasioned  l>y, 

Kto.;  ^     , 

Order  To  Tax  Pefendant 's  Costa, 
Kxeept    Those  Oeeasioned  by,  Etc.; 

Order  for  Taxation  of  IMaintifV's  and 
Oefendaiifs  Respective  Costs  of 
Tarts   of   Suit.    iOtc.   With   tfet-Ofl"; 

Order  To   Tax   and   Pay   Costs   With- 
out   Prejudice.    Etc.,     Costs     Made 
Charge. 
Dismissal,  Discontinuance   and   Non- 
suit : 

Dismissal  of  Bill  With  Costs  as  to 
Some  Defendants,  and  Without 
Costs  as   to  Others; 

Order  for  Dismissal;  Reasons  Stated; 
Costs;   Without  Prejudice  to  Right 
To  Bring  Another  Suit. 
Secitrity  for  Costs: 

Atiidavit  To  Obtain  Security  for 
Costs,    Insolvency    of    Plaintiff; 

Aflidavit  To  Obtain  Security  for 
Costs,  Removal  Pending  Suit; 

Aflidavit  To  Obtain  Security  for 
Costs  From   Non-resident   Plaintiff; 

Notice  of  Motion  To  File  Security 
for   Costs; 

Notice  of  Filing  Security  for  Costs; 

Alternative  Order  To  File  Security 
for  Costs; 

Peremptory  Order  of  Court  To  File 
Security  for  Costs  i,After  Alter- 
native) ; 

Bond  for  Defendant's  Costs; 

Bond  for  Costs  by  Foreign  Corpora- 
tion; 

Bond  for  Costs  on  Attachment 
Against  Foreign   Corporation; 

Notice  of  Exception  to  Security  for 
Costs; 

Notice    of   Justification    of    Sureties 
for  Costs. 
Teu.sts  and  Trustees: 

Decree  for  Costs  in  Suit  by  Trustee 
To  Obtain  Instructions,  as  Be- 
tween Solicitor  and  Client,  Charg- 
ing It  on   Different   Funds. 

L     Statement   of   Costs   and  Disburse- 
ments. 

PlaintiflF's   (or  defendant's)   costs. 
(Here  set  out  an   itemized  statement 

of  the  taxable  costs  allowed  under  the 

code.) 

Disbursements. 

Sheriff's    fees    serving    summons 

witnesses 

days   each    $ 

Clerk 's    fees    on    trial    and    judg- 
ment        


(Other       disbursements 
under    the    code)     


allowed 


Total    disburscMiiiMits 
Total  costs    


Aggregate 


II.     Aflidavit  to  Disbursements   (a). 

]M.  N.  (managing  clerk  in  the  ofTice 
of)  plaintiff's  attorney,  being  duly 
sworn,  says:  That  the  above  disburse- 
ments have  been  actually  made,  or 
necessarily  incurred  in  this  action  (ex- 
cept those  hereafter  to  be  incurred, 
and  those  he  believes  to  be  correctly 
above  stated).     2  Abb.  Forms  589. 

Affidavit  of  Disbursements  (5). 
State   of   Minnesota,   county  of  Henne- 
pin,  ss.: 

Frank  R.  Hubachek  being  duly  sworn, 
says  that  he  is  one  of  the  attorneys 
of  the  plaintiffs  in  the  above  entitled 
action;  that  the  foregoing  is  a  true 
and  correct  statement  of  the  costs  and 
disbursements  of  said  plaintiffs  in  the 
above  entitled  action,  and  that  all  the 
items  thereof  have  been  actually  and 
necessarily  paid  or  incurred  therein,  by 
and  on  behalf  of  said  plaintiffs;  and 
that  each  of  the  above  named  wit- 
nesses was  a  material  witness  for 
the  plaintiffs  in  said  action  and 
was  sworn  and  testified,  and  that 
he  necessarily  traveled  the  number  of 
miles  set  opposite  his  name  going  from 
his  said  place  of  residence  to,  and  re- 
turning from  the  place  of  trial,  and 
necessarily  attended  the  number  of 
days  set  opposite  his  said  name. 

Frank  R.   Hubachek. 
Subscribed   and  sworn  to  before   me, 
this  26th  day  of  July,  1892. 

Edith  A.   Saxton, 
Notary  ■  Public,    Hennepin    Co.,    Minne- 
sota. 
(Notarial   Seal.) 

Geo.   R.   Robinson,   for   ajjpellant. 
Rea   &   Hubachek,   for   respondents. 

Dallcmand    /•.   Sweusen,   54   Minn.  32, 
55   N.   W.   815. 
Affidavit   of  Disbursements    (c). 

"State    of    California,    County    of    San 

Francisco. 

"G.  W.  Beck,  one  of  the  attorneys 
of  the  plaintiff  above  named,  being 
duly  sworn,  deposeth  and  saith,  that 
the  items  of  the  foregoing  bill  of 
costs  are  correct,  to  his  best  knowledge 
and  belief,  and  that  the  disbursements 
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have  necessarily  been  incurred  in  the 
action.     And  further  saith  not. 

"G.    W.    Beck. 
"Sworn  to  and  subscribed  before  me 
on  the  26th  of  ]\Eav,   1852. 

H.  Marshall,  clerk." 
Burnham   V.  Hays,  3  Cal.  115. 
Note. — Held   sufficient    under   statute. 

III.  Notice  of  Taxation. 

Take  notice,  that  the  within  bill  of 
costs  will  be  presented  to  the  clerk  of 

the  county  of for  adjustment 

(and  to  have  the  amount  inserted  in 
the    judgment    entered    herein),    at    his 

office,   in   the   city   of ,   on   the 

day     of    inst.,     at 

o'clock  in  the  noon. 

2   Abb.    Forms   589. 

Note. — Under  statute  in  some  juris- 
dictions a  party  objecting  to  any  item 
in  the  bill  must  specify  the  same  in 
writing,  and  each  ground  of  objection 
must  be  separately  specified.  No  spe- 
cial form  is  required,  and  the  mode  of 
stating  objections  is  regulated  so -far 
as  possible  by  the  court  within  which 
such  objections  originate.  Davidson  v. 
Lamprey,  17   Minn.  32. 

IV.  Affidavit  to  Payment  of  Witness' 

Fees, 
(Add   at   end   of  I):    That   the   cause 
was  brought  to  trial  before  said   court 

(or  referee)    at ,   on . 

That  each  of  the  persons  named  in 
Schedule  A*,  hereto  annexed,  which  is 
made  a  part  hereto,  attended  the  sev- 
eral circuits  (or  hearings)  therein 
named  pursuant  to  a  subpoena,  or  upon 
special  request  of  this  deponent,  as  a 
witness  for  the  plaintiff  (or  defendant) 
the  number  of  days  set  opposite  their 
respective  names  therein.  That  the 
residence  of  said  witnesses  respective- 
ly, the  distance  therefrom,  according  to 


the  usually  traveled  route,  to  the  said 
courthouse  (or,  place  of  hearing),  and 
the  number  of  miles  the}'  severally 
traveled  as  such  witnesses,  according  to 
the  usually  traveled  route,  for  the  pur- 
pose of  going  to  the  place  of  trial  and 
returning  therefrom,  at  said  circuit 
court  (or,  place  of  hearing)  respective- 
ly, are  correctly  stated  and  set  forth 
in  said  Schedule  A,  opposite  their  re- 
spective names.  That  each  and  every 
of  said  persons  named  in  said  Schedule 
A  was  a  necessary  and  material  wit- 
ness on  the  part  of  the  plaintiff  (or, 
defendant)    on  the  trial   of  this  action. 

V.  Affidavit  of  Disbursem.ents  in  Su- 
preme Court,  United  States. 
State  and  Eastern  district  of  Michigan, 
County  of  Wayne,  ss. 
Charles  F.  Burton,  duly  sworn,  de- 
poses and  says,  that  he  is  the  solicitor 
for  Nichols,  Shepard  &  Co.,  in  the 
above  entitled  appeal  and  cross-appeal, 
and  that  in  response  to  a  request  from 
the  clerk  of  this  court,  he  sent  to  said 
clerk,  on  the  16th  day  of  November, 
1887,  the  sum  of  two  hundred  and  sev- 
enty-five dollars,  which  the  said  clerk 
notified  him  was  the  amount  of  money 
required  to  defray  the  portion  of  the 
expense  properly  to  be  borne  in  the 
first  instance,  by  said  Nichols,  Shepard 
&  Co.,  as  one-half  the  cost  of  printing 
the  record  in  said  cases. 

Charles  F.  Burton. 
Subscribed   and  sworn   to  before  me, 
this  21st  day  of  January,  1889. 

Charles  H.   Fisk, 
Notary    Public,    Wayne   County,    Mich- 
igan. 
Mr.  Charles  F.  Burton  for  the  motion. 
Mr.    R.    A.   Parker    opposing. 

Nichols,  Shepard  &  Co.  v.  Marsh,  131 
U.  S.  401. 


"Schedule  A. 
Circuit  (or,  hearing)  commenced  on  the  — 


day  of 


IS . 


Names  of   | 
witnesses.    Residence. 


I  No.  days 

attended. 


2  Abb.  Forms  590. 
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VI.  Motion  in  Supremo  Court  for 
Costs. 
And  uow  conies  the  said  defendant, 
Xioliols,  Shepard  &  Co.,  by  Charles  F. 
liurton.  flioir  solicitor,  and  moves  the 
court  now  here,  that  they,  the  said 
Nichols,  Shepard  &  Co.,  do  recover 
ajjaiiist  the  said  Elon  A.  Marsh,  Minard 
Lefever  and  James  Scott,  as  costs  to 
be  taxed  in  their  favor,  one-half  of 
the  amount  required  for  printiiijr  the 
record  and  supervisinjj  the  printing  of 
the  record  in  said  causes,  in  addition 
to  the  amount,  taxable  and  to  be  taxed 
in  their  favor,  in  the  first  above  en- 
titled  cause. 

This  motion  is  based  on  the  records 
in  said  causes  and  on  the  aftidavit  of 
Charles  F.  Burton,  hereto  attached, 
and  will  be  brought  on  for  hearing  on 
Monday  the  S.lth  day  of  February,  at 
the  opening  of  said  court. 
To    K.    A.    Parker,    esq.,    solicitor    for 

Marsh.  Lefever  &  Scott. 
Charles  F.  Burton,  solicitor  for  Nichols, 
Shepard   &   Co. 

Nichols,  Shepard  &  Co.  v.  Marsh,  131 
U.  S.  401. 

Vn.  Order  Allowing  Costs  in  Supreme 
Court,  United  States. 
It  is  now  here  ordered  by  the  court 
that  the  amount  advanced  by  the  ap- 
pellants in  this  cause  towards  printing 
the  record  be  recoverable  by  them 
from  the  appellees  herein.  Nichols, 
Shepard  &  Co.  v.  Marsh,  131  U.  S.  401, 
Vm.     Motion  To  Retax  Costs. 

"Now  comes  the  defendant,  and  moves 
the  court  to  retax  the  costs  in  this  case 
and  tax  them  against  the  plaintiffs, 
instead  of  the  defendant,  and  render 
judgment  therefor  against  said  plaintiffs, 
for  the  reason  that  this  action  is  an  ap- 
peal from  the  decision  and  award  of 
the  county  commissioners  of  said  coun- 
ty granting  to  the  plaintiffs  $2.5  dam- 
ages for  the  location  and  establish- 
ment of  a  public  highway  over  and 
across  the  lands  of  said  plaintiffs;  that 
an  award  of  said  county,  duly  and 
legally  made  and  executed  by  said 
county,  was  tendered  to  said  plaintiffs, 
in  the  sum  of  .$2.5,  in  payment  of  said 
damages,  before  this  action  was  ap- 
pealed to  the  district  court,  and  said 
warrant  remained  in  the  office  of  the 
county  clerk  of  said  county,  subject  to 
the  order  of  said  plaintiffs;  that  the 
said  plaintiffs  refused  to  accept  the 
same  and  prosecuted  their  appeal  to  a 
final  judgment   in   this  court;   that   said 


\\ arrant  was  at  all  times  subject  to 
the  order  and  disposition  of  said  ])lain- 
tiffs,  from  the  time  of  its  execution 
and  tender  to  tlie  jdaintiffs  up  to  the 
verdict  and  jmlgment  upon  appeal  to 
this  court;  that  the  plaintilf,  upon  the 
trial  of  this  case  upon  appeal  to  this 
court,  recovered  a  judgment  for  $20 
and  no  more."  Teagarden  v.  Comrs. 
of  Linn  County,  49  Kan.  146,  30  Pac. 
171. 

IX.  Order  Striking  Item  From  Bill. 
"(Title  of  court  and  cause.) 
"It  is  ordered,  that  in  the  motion 
to  tax  costs,  tiie  item  of  eighty  dollars 
and  sixty-five  cents  for  transcribing 
testimony  be  stricken  out,  and  the  costs 
fixed  at  seventy-one  dollars  and  twenty 
cents."  Bank  of  Woodland  v.  Hiatt, 
59   Cal.   580. 

C  O  U  N  T  E  R  C  L  A  I  M.— See  Set-Ofk, 
Counterclaim  and  Recoupment. 


COUNTERFEITING. 

I.     Indictments,  290 

A.  Counterfeiting   Coin,  290 

B.  Having  in  Possession  Instruments, 

290 

C.  Passing  Coins,  291 

D.  Passing  Bank  Note,  291 

E.  Having     in    Possession,      National 

Bank  Note,  291 

F.  Having  in  Possession  Bank  Note, 

291 

G.  Having  in  Possession  United  States 

Note,   292 

I.     Indictments. 

A.  Indictment      for      Counterfeiting 
Coins. 

In  the  first  count  it  was  alleged,  that 
respondent,  "with  intent  the  good  peo- 
ple of  this  state  and  of  the  United 
States  to  deceive  and  defraud,  with 
force  and  arms,  on  the  10th  day  of 
April,  A.  D.  1845,  ten  pieces  of  false, 
forged  and  counterfeit  coin  and  money, 
of  pewter,  lead,  tin,  and  zinc,  and  other 
mixed  metals,  in  the  similitude  of  the 
good,  legal  and  current  money  and  sil- 
ver coins  of  the  United  States,  which 
are  current  by  law  and  usage  in  this 
state,  called  'half  dollars,'  then  and 
there  unlawfully  and  feloniously  did 
forge,  make  and  counterfeit,  contrary," 
etc.     State  v.  Griffin,  18  Vt.  198. 

B.  Indictment  for  Having  in  Posses- 

sion   Instruments    for    Counter- 
feiting. 
Tlie     said     William     White,      on      the 
fourteentli  day  of  February,  A.  D.  1866, 
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at  the  county  of  Sonoma,  did  know- 
ingly procure  and  have  in  his  posses- 
sion a  certain  mould  pattern,  die, 
puncheon,  tool  instrument  and  appara- 
tus, made  of  wood  and  iron,  made  use 
of  in  counterfeiting  the  gold  and  sil- 
ver coin  of  the  United  States,  now 
made  current  in  this  state,  to-wit:  a 
gold  coin  called  a  double  eagle,  of  the 
value  of  twenty  dollars,  and  a  silver 
coin  called  half  a  dollar,  contrary  to 
the  form  of  the  statute,  etc.  People 
V.  White,  34  Cal.  183. 

C.  Indictment    for   Passing    Counter- 

feit Coin. 

"The  indictment  charges  that  the 
plaintiff  in  error,  unlawfully,  felonious- 
ly, and  with  intent  to  defraud,  did 
sell  and  dispose  of  to  one  George  Mil- 
ler a  certain  false,  forged,  and  coun- 
terfeit coin,  made  in  the  likeness  and 
similitude  of  a  silver  Mexican  dollar, 
a  coin  currently  passing  as  money  in 
the  state  of  Ohio,  he,  the  said  Leonard, 
then  and  there  well  knowing  said  false, 
forged  and  counterfeit  coin  to  be  false, 
forged,  and  counterfeit."  Leonard  V. 
State,  29  Ohio  St.  408. 

D.  Indictment    for   Passing    Counter- 

feit Bank  Note. 

"The  grand  jurors  of  the  state  of 
Indiana,  good  and  lawful  men  of  Por- 
ter county,  impaneled,  charged  and 
sworn  in  the  said  circuit  court  at  the 
term  thereof  aforesaid,  to  inquire  with- 
in and  for  the  body  of  said  county, 
upon  their  oaths  present,  that  Frank 
Wilkinson,  late  of  said  count}',  on  the 
twentieth  day  of  March,  A.  D.  1857,  at 
Porter  county,  did  unlawfully,  talse!y, 
fraudulently  and  feloniously,  give,  bar- 
ter, sell,  utter,  publish,  and  put  away 
to  one  Joseph  .Tones,  a  certain  false, 
forgofl  and  counterfeit  bank  note, 
which  said  note  was  made  in  imitation 
of,  and  did  then  and  there  purport  to 
be  a  bank  note  for  tlie  sum  of  five  dol- 
lars, issued  by  the  Farmers'  Hank  of 
Kentucky,  made  payable  to  bearer  on 
dnmand  at  their  bank  in  Princeton, 
which  said  note  is  of  the  tenor  fol- 
lowing, to-wit:    (copy  of   note). 

'With  intent  to  defraud  the  said 
.Joseph  Jones,  and  with  intent  to  liave 
the  same  put  in  circulation;  the  said 
Frank  Wilkinson  then  and  tlicre  well 
knowing  the  said  note  to  be  false, 
forged  and  counterfeited:  against  the 
peace  and  dignity  of  the  state  f)f  In- 
diana, and  contrary  to  the  form  of  tho 


statute    in    such    cases    made    and    pro- 
vided. 

Mark  L.  De  Motte,  Pros.  Atty.'  " 
Wilkinson  r.  State,  10  Ind.  372. 

E.  Indictment,  Having  in  Possession 
Counterfeit  National  Bank  Note 
With  Intent  To  Pass  Same. 
"The  indictment  charges  that,  on 
the  30th  of  October,  1868,  in  the  dis- 
trict of  Indiana,  the  prisoner  'unlaw- 
fully, feloniously,  and  knowingly  did 
then  and  there  have  and  keep  in  his 
possession,  and  conceal,  with  intent 
then  and  there  to  pass,  utter,  and  pub- 
lish as  true  to  some  person  or  per- 
sons to  the  grand  jurors  aforesaid  un- 
known, one  certain  false,  forged  and 
counterfeit  national  bank  note;  which 
said  false,  forged,  and  counterfeit  bank 
note  is  as  follows,  to-wit: 
0  National  Currency  A.  20 

This   note  39,838 

is  secured  by  bonds  of  the 
United   States, 
deposited  with  the  United  States  Treas- 
urer at  Washington. 
L.   E.   Chittenden,   Register   of  the 
Treasury. 
F.  E.  Spinner,  Treasurer  of  the 
United   States. 
Philadelphia,  Pa.,  March  7th,  1864. 
The  National  Bank  of  Philadelphia  will 
pay  twenty 
dollars  to  Bearer  on  demand. 
Samuel  S.  MacMattox,  Cash  'r. 

Wm.  P.  Hamm,  Presd't. 
With  intent  then  and  there  thereby 
to  defraud  some  person  or  persons  to 
the  grand  jurors  aforesaid  unknown, 
he,  the  said  CTiarles  Williams,  then 
and  there  well  knowing  the  said  na- 
tional bank  note  to  be  false,  forged 
and  counterfeited,  contrary  to  the  form 
of  the  statute,"  etc.  United  States  v. 
Williams,  4  Biss.  302,  28  Fed.  Cas.  No. 
16,706. 

F.     Indictment,  Having  in  Possession 

Counterfeit    Note    With    Intent 

To  Pass  the  Same. 

City    and    county    of    New    York,    ss. : 

The  jurors  of  the  people  of  the  state 

of   New   York,   in    and    for   the   body 

of  the  city  and  county  of  New  York, 

upon   their  oath,   present: 

That  William  Smith,  late  of  tho  first 

ward  of  the  city  of  New  York,  in  the 

county    of    New    York,    aforesaid,    and 

.John    Fomlinson,  late  of  the  same  place, 

on    tho    thirteenth    day    of    August,    in 

the    year    of    our    Lord     one    thousand 

eight  hundred  and  sixty  one,  witli  force 
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and  arms  at  tho  ward,  city  and  I'ounty 
aforosaitl,  foUmiously  had  in  tlioir  pos- 
sossion  a  certain  forjied  and  countcr- 
foitod  nojiotiablo  promissory  note,  for 
the  payment  of  money,  to-wit,  the  sum 
of  five  dollars,  commonly  called  a 
bank  note,  i)urportinjj  to  have  been 
issued  bv  a  certain  corporation  or  com- 
pany, called  tho  .ludson  Hank,  duly 
authorized  for  that  purpose  by  the  laws 
of  the  state  of  New  York,  a  further 
description  of  which  said  last  men- 
tioned forjjed  and  counterfeited  nego- 
tiable promissory  note,  for  the  pay- 
ment of  money,  is  to  the  jurors  afore- 
said unknown,  with  intention  to  utter 
and  pass  the  same  as  true,  and  to  per- 
mit, cause,  and  procure  the  same  to 
be  so  uttered  and  passed,  with  the  in- 
tent to  injure  and  defraud  one  Charles 
Meyer,  and  divers  otlier  persons,  to 
the"  jurors  aforesaid  unknown,  he,  the 
said  William  Smith  and  John  Tomlin- 
son,  then  and  there  well  knowing  the 
said  last  mentioned  forged  and  counter- 
feited promissory  note,  for  the  payment 
of  money,  to  be  forged  and  counter- 
feited as  aforesaid,  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  the 
people  of  the  state  of  New  York  and 
their  dignity. 

.  , 

District    Attorney. 
Tomlinson  &  Smith  v.  People,  5  Park. 
Cr.    (X.   Y.)    313. 

G.  Indictment  for  Having  in  Posses- 
sion Counterfeit  United  States 
Note,  Excusing  Particular  De- 
scription. 

"That  Martin  D.  Howell  ...  on 
the  2oth  day  of  February,  1892,  at  the 
city  of  Stockton,  county  of  San  Joa- 
quin, .  .  .  did  then  and  there  know- 
ingly, wilfully,  and  fraudulently  and 
feloniously  keep  and  have  in  his  pos- 
session three  certain  false,  forged,  and 
counterfeit  notes  and  obligations  of  the 
United  States  of  America,  to-wit,  three 
certain  false,  forged,  and  counterfeit 
United  States  notes,  each  of  said  false, 
forged,  and  counterfeit  notes  purport- 
ing to  be  a  United  States  note  of  the 
denomination  of  five  dollars,  issued 
by  and  under  the  authority  of  the  laws 
of  the  United  States  (a  more  par- 
ticular description  of  which  said  false, 
forged,  and  counterfeit  notes  and  ob- 
ligations is  to  the  grand  jurors  afore- 
said unknown).  ,  .  .  (The  reasons 
for   not    setting   out   more    particularly 


a  (loscriptiiiii  of  tho  notes  are  given  as 
follows: 

"And  the  grand  jurors  aforesaid,  on 
their  oath  aforesaid,  do  further  pre- 
sent and  say  that  the  said  false,  forged, 
and  counterfeit  notes  and  obligations 
so  kojit  and  had  in  the  possession  of 
tho  said  Martin  D.  Howell  as  aforesaid 
are  not,  and  each  of  them  is  not,  more 
particularly  described  herein,  and 
co})ies  thereof,  and  the  tenors  thereof, 
respectively,  and  of  each  thereof,  are 
and  is  not  herein  set  forth,  for  tho 
reason  that  the  grand  jurors  aforesaid 
have  no  knowledge  or  information  as 
to  where,  in  whose  possession,  or  un- 
der whose  control  the  said  false,  forged, 
and  counterfeit  notes  and  oliligations, 
and  each  thereof,  now  are  and  is,  and 
have  and  has  been  since  the  same  were 
and  was  so  kept  and  had  in  the  pos- 
session of  the  said  Martin  D.  Howell, 
as  aforesaid,"  etc.  United  States  V. 
Howell,  64  Fed.  110. 

Note. — "While  it  is  a  stringent  rule 
of  criminal  pleading  that  forged  and 
counterfeited  instruments  or  writings, 
Svhich  form  the  gravamen  of  the  of- 
fense, must  be  set  out  in  an  indictment 
or  information  according  to  their  ten- 
or, yet  there  are  circumstances  con- 
stituting exceptions  which  compel  a 
relaxation  of  this  general  rule.  The 
authorities  and  text-books  segregate  the 
exceptions  into  the  following  general 
classes:  (1)  Where  the  prosecution  has 
not  in  its  possession,  and  is  unable  to 
procure,  the  instrument  or  writing; 
(2)  where  it  has  been  destroyed  or 
lost;  (3)  where  it  is  in  the  posses- 
sion of  the  defendant."  United  States 
V.  Howell,  64  Fed.  110. 
COUNTIES.  —  See  Declaration  and 
Complaint;  Municipal  Corporations. 


COURTS  MARTIAL. 

Forms  for  proceedings  are  furnished 
by  the  War  and  Navy  Departments  to 
the  service. 


COVENANT,   ACTION   OF. 

I.  Declaration  for  Not  Repairing,  293 

II.  Pleas,   294 

A.  Premises  Not  Out  of  Repair,  294 

B.  Release,  294 

For    other    forms,    soo     G     Standard 
Proc.  1o(5,  157. 
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CROSS-BEFEREXCES : 
Accord  and  Satisfaction: 

Plea  in  Covenant, 
GenerA,   Issue  and   General   Denial: 
Plea  of  Non  Est  Factum  in  Debt  and 
Covenant. 
Judgments  : 

Judgment  on  Verdict  for  Plaintiff  in 
Assumpsit,      Case,     Covenant      and 
Trespass. 
Judgments  and  Decrees,  Enforcement 
OF: 

Fieri    Facias    for    Plaintiff     in     Cov- 
enant. 
Landlord  and  Tenant: 

Declaration  for  Rent  on  Lease; 
Declaration  for  Rent  Due  on  Agree- 
ment To  Let; 
Plea   That   Defendant  Did   Repair; 
Plea,  Premises  Not  Out  of  Repair. 
Payment  : 

Plea    of   Payment    in    Covenant. 
Performance  : 

Plea  of  Performance  in  Covenant; 
Plea  in  Excuse  for  Non-perrormance 
in      Covenant,      Apprentice       Left 
Service. 
Scire  Facias: 

Scire  Facias  To  Revive  Judgment  in 
Covenant. 
Ships  and  Shipping: 

Declaration    on     Charter     Party    for 

Failure   To  Furnish   Cargo; 
Declaration    on     Charter     Party     for 
Freight  and   Demurrage. 
Verdict  : 

Postea    for    Plaintiff,    Plea     of     Non 
Pist   Factum    in   Covenant. 

I.  Declaration  for  Not  Repairing, 
Against  Lessee. 
Supreme  Court.  Of  (May)  term,  in 
the  year  one  thousand  eight  hundred 
and  (forty-six).  (City  and)  county  of 
(New  York),  ss.:  A.  B.,  plaintiff  in 
this  suit,  by  E.  F.,  his  attorney,  com- 
])lains  of  C.  D.,  defendant  in  this 
suit,  being  in  custody,  etc.,  of  a 
plea  of  breach  of  covenant:  For  that 
whereas,    heretofore,     to-wit,     on      the 

day  of ,  in   the  year 

of  our  Lord  one  thousand  eight  hun- 
dred and  (date  of  the  lease), 

at^  (the  city)  and  in  the  county  of 
(New  York)  aforesaid,  by  a  certain 
indenture  tlien  and  there  made  between 
the  said  plaintiff  of  the  one  part,  and 
the  said  defendant  of  the  other  part 
(one  part  of  which  said  indenture, 
scaled  with  the  seal  of  the  said  de- 
fendant, the  said  plaintiff  now  brings 
ho«e    into    court,    the    date    whereof    is 


the  same  day  and  year  aforesaid),  the 
said  plaintiff",  for  the  consideration 
therein  mentioned,  did  demise,  lease, 
and  to  farm  let  (as  in  the  lease),  unto 
the  said  defendant  a  certain  messuage 
or  tenement,  and  other  premises,  in  tne 
said  indenture  particularly  specified: 
to  hold  the  same,  with  the  appurte- 
nances, to  the  said  defendant,  his  exec- 
utors, administrators,  and  assigns,  from 
the  day  of  the  date  of  the  said  inden- 
ture (or  otherwise,  as  in  the  lease), 
for  and  during  and  unto  the  full  end 
and  term  of  (five)  years,  from  thence 
next  ensuing  and  fully  to  be  complete 
and  ended;  at  a  certain  rent  payable 
by  the  said  defendant  to  the  said  plain- 
tiff; as  in  the  said  indenture  is  men- 
tioned. And  the  said  defendant  did, 
in  and  by  the  said  indenture,  for  him- 
self, his  executors,  administrators  and 
assigns,  covenant,  promise  and  agree 
to  and  with  the  said  plaintiff,  his  heirs 
(executors,  administrators),  and  as- 
signs (among  other  things),  that  he 
the  said  defendant,  his  executors,  ad- 
ministrators and  assigns,  should  and 
would,  at  all  .times  during  the  con- 
tinuance of  the  said  demise,  at  his  and 
their  own  costs  and  charges,  support, 
uphold,  maintain  and  keep  the  said 
messuage  or  tenement,  and  premises, 
in  good  and  tenantable  repair,  order, 
and  condition;  and  the  said  messuage 
or  tenement,  and  premises,  and  every 
part  thereof,  should  and  would  leave 
in  such  good  repair,  order  and  condi- 
tion, at  the  end  or  other  sooner  deter- 
mination of  the  said  term;  as  by  the 
said  indenture,  reference  being  there- 
unto had,  will,  among  other  things, 
fully  appear.  By  virtue  of  which  said 
indenture  the  said  defendant  after- 
wards, to-wit,   on   the day   of 

,  in  the  year  aforesaid,  entered 

into  and  upon  the  said  demised  prem- 
ises, with  tiie  appurtenances,  and  be- 
came and  was  possessed  thereof,  and 
so  continued  until  the  end  of  tlie  said 
term.  And  although  the  said  plaintiff' 
hath  always  from  the  time  of  the  mak- 
ing of  the  said  indenture,  hitherto 
done,  performed,  fulfilled  and  kept  all 
things  in  the  said  indenture  contained 
on  his  part  to  be  done,  performed,  ful- 
filled and  kept,  yet  the  said  plaintiff 
saith  that  the  s'aid  defendant  did  not, 
during  the  continuance  of  the  said  de- 
mise, support,  uphold,  maintain  and 
keep  the  said  messuage  or  tenement, 
and  premises,  in  good  and  tenantable 
repair,  order  a«d  condition   (as  in  the 
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covenant),  and  loavo  tho  sanio  in  such 
ropair,  order  and  condition,  at  the  end 
of  the  said  term;  l>ut  for  a  long  time, 
to-wit.  for  the  (last  tliree  years)  ot 
the  snid  term,  did  permit  (all  the  win- 
dows of  the  said  mcssuajje  or  tenement) 
to  be.  and  tiie  same  during  all  that 
time  wore,  in  every  part  thereof,  ruin- 
ous, in  decay,  ami  out  of  repair,  for 
-want  of  necessary  reparation  and 
amendment.  And  the  said  defendant 
left  the  same,  being  so  ruinous,  in  de- 
cay, and  out  of  repair  as  aforesaid, 
at  the  end  of  the  said  term,  contrary 
to  the  form  and  effect  of  the  said 
covenant,  so  made  as  aforesaid.  And 
so  the  said  plaintiff  saith  that  the  said 
defendant  (although  often  requested) 
hath  not  kept  the  said  covenant  so 
made  by  him  as  aforesaid,  but  hath 
broken  the  same;  and  to  keep  the  same 
■with  the  said  plaintiff,  hath  hitherto 
■wholly  refused,  and  still  refuses;  to 
the  damage  of  the  said  plaintiff  of 
(two  hundred  and  fifty)  dollars 
(enough  to  cover  damages,  etc.),  and 
therefore  he  brings  his  suit,  etc.  Burr. 
App.  293,  §559;  Steph.  PI.  36;  2  Chit. 
PI.   552. 

II.     Pleas. 

A.  Pica  That  Premises  Are  Not  Qui 

of  Sepair. 

And  the  said  defendant,  by , 

his  attorney  (or  in  person),  says  that 
the  windows  of  the  said  messuage  or 
tenement  were  not  in  any  part  thereof 
ruinous,  in  decay,  or  out  of  repair,  in 
manner  and  form  as  the  said  plaintiff' 
hath  above  complained  against  him  the 
said  defendant.  And  of  this  he  puts 
himself  upon  the  country.  Steph.  PI. 
52. 

B.  Plea  of  Release. 
And  the  said  defendant,  by 


his  attorney  (or  in  person),  says  that, 
after  the  said  breach  of  covenant,  and 
before  the  commencement  of  this  suit, 

to-wit,      on      the day      of 

,    in    the    year     of    our     Lord 

,  the  said  plaintiff,  by  his  cer- 
tain deed  of  release,  sealed  with  his 
seal,  and  now  shown  to  the  court  here 
(the  date  whereof  is  the  day  and  year 
last  aforesaid),  did  remise,  release,  and 
forever  quitclaim  to  the  said  defend- 
ant, his  heirs,  executors,  and  adminis- 
trators, all  damages,  cause  and  causes 
of  action,  breaches  of  covenant,  debts, 
and  demands  whatsoever,  which  had 
them  accrued  to  the  said  plaintiff,  or 
•which     the     said     plaintiff     then     had 


against  the  said  defendant;  as  by  tho 
said  deed  of  release,  reference  being 
thereto  had,  will  fully  ajipear.  And 
this  the  said  defendant  is  r«ady  to 
verify.  Steph.  PI.  53. 
COVHRTURE.— See  Husband  and  Wii'k. 
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B.  Decree  Setting  Aside  Conveyance, 

Etc.,  311 
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ance, Etc.,  312 
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CBOSS-REFEEENCES: 
Bills  axd  ANS^vERS: 

Introductory    Part    of   Bill   by   Cred- 
itors, Legatees,  Etc.,  on  Behalf  of 
Themselves   and   Others    of     Same 
Class. 
Declaration  and  Complaint: 

Complaint  bv  One  Creditor  Suing  on 

Behalf  of  "All  Others; 
Complaint  by  One  Creditor  Suing  on 
Behalf    of   All    Others,    Particular 
Class  of  Creditors. 
Demurrer: 

Demurrer     in    Equity    ia    Creditor's 
Suit. 
Frai-dulent  Conveyances  : 

Bill  Requiring  Grantee  To  Pay  Over 

Balance  of  Purchase  Price; 
Complaint  by  Subsequent   Creditor; 
Decree,  Conveyance  in  Contemplation 
of  Insolvency  Set  Aside  as  Fraud- 
ulent. 

I.     BlUs. 

A.    Bill  Against  Corporation  and  Its 
Stockholders. 
To  the   honorable,   the   justices   of   the 
supreme    judicial    court,    next    to    be 
holden  at  Boston,  within  and  for  the 
county  of  Suffolk,  on  the  first  Tues- 
day of  April  next. 
Humbly  complaining,  show  your  ora- 
tors,   the    Essex    Company,    a    corpora- 
tion   duly    established    under    the    laws 
of  this  commonwealth,  having  its  place 
of  business  at  L.,  in  the  county  of  E., 
on    behalf    of    themselves    and    all    the 
other    unsatisfied    creditors    of    the    de- 
fendant corporation  hereinafter  named, 
who    shall    come    in    and    contribute    to 
the   expenses   of  this  suit,   that   by   an 
act  of  the  legislature  of  this  common- 
wealth, approved  the  twenty-sixth   day 
of   March,    in    the    year    eighteen    hun- 
dred and  fifty-two,  .1.  W.  E.  and  others, 
with   their   associates,   were    authorized 
to  organize  a  corporation  by  the  name 
of  lue  Lawrence  M.achinc  Shop,  for  the 
purpose  of  maniifactnring  maftiinrry  in 
said    L.,    with    a    capital    stork    not    ex- 
ceeding  seven    hnndrofl    and    fifty   thou- 
Hand    dollars;     that    thereupon    on    the 
day   of ,   under   and 


by  virtue  of  said  act,  the  said  Law- 
rence Machine  Shop  was  duly  organ- 
ized, and  then  became  and  was  a  manu- 
facturing corporation  under  the  laws 
of  this  commonwealth,  having  its  works 
established  at  L.  aforesaid. 

And  your  orators  further  show,  that 
the  capital  stock  of  said  corporation 
was  fixed  and  limited  by  said  corpora- 
tion at  seven  hundred  and  fifty  thou- 
sand dollars;  and  that  on  the  twenty- 
seventh  day  of  January,  in  the  year 
eighteen  hundred  and  fifty-three,  and 
before  the  whole  amount  of  the  capital 
stock  fixed  and  limited  by  said  corpor- 
ation had  been  fully  paid  in,  and  be- 
fore any  certificate  thereof  had  been 
made  and  recorded  as  prescribed  by 
law,  the  said  Lawrence  Machine  Shop, 
by  G.  McK.,  its  treasurer  duly  author- 
ized thereto,  made  and  delivered  to 
your  orators  three  several  promissory 
notes  in  writing,  dated  the  said  twenty- 
seventh  day  of  January,  one  for  the 
sum  of  fifty  thousand  dollars,  the  other 
two  for  fifteen  thousand  dollars  each, 
and  thereby,  for  value  received,  prom- 
ised your  orators  to  pay  to  them  or 
their  order  the  amount  of  said  notes, 
to-wit,  eighty  thousand  dollars,  on  the 
fifteenth  day  of  January,  in  the  year 
eighteen  hundred  and  fifty-eight,  with 
interest  from  the  fifteenth  day  of  Jan- 
uary, of  the  year  eighteen  hundred  and 
fifty-three,  copies  of  which  notes,  with 
the  indorsements  thereon,  are  sot  out 
in  the  copy  of  judgment  hereto  an- 
nexed. 

And  your  orators  further  show,  that, 
at  the  time  the  said  Lawrence  Machine 
Shop  made  and  delivered  said  notes 
to  your  orators,  and  from  the  time  of 
its  incorporation  and  organization  until 
the  twenty-first  day  of  February,  in 
the  year  eighteen  hundred  and  fifty- 
seven,  the  said  Lawrence  Machine  Shop 
had  not  given  notice  annually  as  re- 
quired by  the  laws  of  this  common- 
wealth, in  some  newspaper  printed  in 
the  county  where  the  works  of  said 
corporation  were  established,  to-wit, 
the  county  of  E.,  or  in  any  newspaper 
printed  in  any  other  county,  of  the 
amount  of  all  assessments  voted  by 
the  corporation  and  actually  paid  in; 
nor  had  it  given  notice  in  any  news- 
paper of  the  amount  of  all  existing 
debts  duo  from   said   corporation. 

And  your  orators  further  show,  that 
from  the  time  of  the  incorporation 
and  organization  of  said  Lawrence  Ma- 
chine Shop  to  the  time  said  corporation 
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m:\i\o  and  (lolivorod  said  iiotos  to  your 
\>rators,  and  for  a  lonjj  time  tlioroaltor, 
tho  capital  stock  fixod  and  liniitod  l\v 
faid  corporation  as  aforesaid  had  not 
been  fnlly  paid  in;  nor  lias  there,  from 
tho  time  of  its  orj,'anization  to  tho 
present  time,  boon  any  cortifieato  of 
the  payment  of  said  capital  stock  made 
and  recorded  by  said  corporation,  as 
by  the  law  provided. 

And  your  orators  further  show  that 
on,  to-wit,  the  fourth  day  of  August, 
in  the  year  eighteen  hundred  and  sixty- 
two,  they  commenced  a  suit  against  tho 
paid  Lawrence  Machine  Shop  upon  the 
aforesaid      notes      returnable      to     the 

court,  then  next  to  be  holdon 

at  N.,  ■within  and  for  the  said  county 
of  E.,  on  the  first  Monday  of  Septem- 
ber, in  the  year  eighteen  hundred  and 
sixty-two,  and  duly  entered  said  suit 
in  said  court,  and  there  prosecuted  the 
same  to  judgment.  And  at  said  term 
of  the  said  court,  on,  to-wit,  the 
twenty-first  day  of  October,  in  the  year 
eighteen  hundred  and  sixty-two,  by 
consideration    of    the   justice     of     said 

court,  judgment  was  rendered 

in  said  suit  against  said  Lawrence 
Machine  Shop  in  favor  of  your  orators 
for  the  sum  of  thirty-seven  thousand 
eeven  hundred  and  forty-seven  dollars 
and  sixty-two  cents  debt,  and  fifteen 
dollars  and  eighty-nine  cents  costs  of 
fniit;  and  execution  was  thereupon  is- 
sued by  said  court  on,  to-wit, 

the  twenty-fifth  day  of  said  October, 
against  said  Lawrence  Machine  Shop 
in  favor  of  your  orators  for  the  said 
sum  of  thirty-seven  thousand  seven 
hundred  and  forty-seven  dollars  and 
sixty-two  cents  debt,  and  fifteen  dol- 
lars and  eighty-nine  cents,  costs  of  suit; 
copies  of  which  judgment,  execution 
and  officer's  return  upon  said  execu- 
tion are  hereto  annexed. 

And  your  orators  further  show  that 
on,  to-wit,  the  said  twenty-fifth  day  of 
October,  A.  D.  1862,  the  day  of  issuing 
said  execution,  they  placed  for  collec- 
tion said  execution  in  the  hands  of 
one  A.  P.  N.,  a  deputy  sheriff,  qualified 
to  collect,  serve  and  return  said  execu- 
tion. And  the  said  deputy  sheriff  on, 
to-wit,  the  third  day  of  November,  A. 
D.  1862,  made  demand  upon  the  said 
Lawrence  Machine  Shop  for  the  pay- 
ment of  the  amruint  due  to  your  ora- 
tors; and  for  which  judgment  and  ex- 
ecution had  been  rendered  and  issued 
in  said  suit  as  aforesaid. 

And    your    orators    show     that     the 


Lawrence  Machine  Shop  did  neglect, 
for  the  space  of  thirty  days  after  said 
demand  by  said  deputy  sheriff,  holding 
said  execution,  to  exhibit  to  said  dep- 
uty sheriff  real  or  personal  estate  be- 
longing to  said  corporation,  subject  to 
bo  taken  on  execulioti,  sullicient  to  sat- 
isfy said  execution  or  any  part  thereof. 
And  the  said  corporation  has  never 
exhibited  to  said  deputy  sheriff  any 
estate,  real  or  personal,  from  which  he 
might  satisfy  said  execution  in  wholo 
or  in  part;  and  the  said  corporation 
has  ever  since  neglected  and  refused 
to  pay  the  same  or  any  part  thereof; 
and  the  said  deputy  sheriff  duly  re- 
turned  said   execution   into   the   clerk's 

office  of  said court,   at  S.,  in 

said  county  of  E.,  in  no  part  satisfied; 
and  there  is  now  due  to  your  orators 
upon  said  judgment,  rendered  upon 
said  notes,  the  said  sum  of  thirty-seven 
thousand  seven  hundred  and  forty- 
seven  dollars  and  sixty-two  cents  debt, 
and  fifteen  dollars  and  eighty-nine 
cents,  costs  of  suit,  making  in  all 
thirty-seven  thousand  seven  hundred 
and  sixty-three  dollars  and  fifty-one 
cents,  with  interest  from  the  said 
twenty-first  day  of  October,  A.  D.  1862, 
the  day  of  the  date  of  said  judgment. 
And  your  orators  further  show  that, 
at  the  time  when  said  judgment  debt 
was  contracted,  on.  to-wit,  the  twenty- 
seventh  day  of  January,  in  the  year 
eighteen  hundred  and  fifty-three,  the 
day  of  the  date  of  said  notes,  and 
during  the  time  from  and  after  the 
said  twenty-seventh  day  of  January, 
A.  D.  1853,  and  before  the  capital  stock 
of  said  corporation,  fixed  and  limited 
as  aforesaid,  was  fully  paid  in,  and 
before  any  certificate  that  said  capital 
stock  had  been  paid  in,  was  made  and 
recorded,  as  by  law  required,  and  from 
and  after  the  said  twenty-seventh  day 
of  January,  A.  D.  1853,  and  before  any 
notice  of  the  assessments,  voted  by 
said  corporation  and  actually  paid  in, 
had  been  given,  in  any  newspaper 
printed  in  said  county  of  E.,  or  printed 
in  any  other  county;  and  from  and 
after  said  twenty-seventh  day  of  Jan- 
uary, A.  D.  1853,  and  before  any  notice 
of  the  amount  of  all  existing  debts  due 
from  said  corporation  had  been  given 
in  any  such  newspaper,  as  by  law  re- 
quired, and  at  the  time  when  your 
orators  commenced  their  suit  aforesaid 
against  the  said  Lawrence  Machine 
Shop,  and  in  which  judgment  aforesaid 
was  rendered  the  foilowing  named  per- 
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sons  became  and  were  stockholders  in 
the  said  Lawrence  Machine  Shop,  each 
holding  stock  therein  of  the  amount 
and  number  of  shares  set  against  their 
respective  names: 

T.  A.,  of  L.,  county  of  M.,  holder  of 
— shares,    par   value   $ . 

E.  B.,  of  B.,  county  of  S.,  holder  of 
shares,   par  value   $ , 


etc.,  etc, 

Wherefore  your  orators,  in  behalf  of 
themselves  and  the  aforesaid  other 
creditors  of  the  said  Lawrence  Machine 
Shop,  bring  the  foregoing  bill  against 
said  Lawrence  Machine  Shop,  and  the 
aforesaid  stockholders  therein,  and  pray 
that  the  aforesaid  stockholders  may  be 
ordered  and  decreed  to  pay  to  your 
orators  the  amount  due  them  as  afore- 
said, as  fixed  and  determined  by  the 
judgment  aforesaid,  with  interest  from 
the  date  of  said  judgment,  and  to  pay 
such  other  creditors  of  the  said  cor- 
poration as  may  become  parties  to  this 
bill  such  sums  as  may  be  found  due 
to  said  creditors;  and  that  the  amount 
of  the  debt  due  as  aforesaid  to  your  ora- 
tors from  said  Lawrence  Machine  Shop, 
and  such  as  may  be  found  due  to  such 
other  creditors  as  may  become  parties 
hereto,  may  be  assessed  upon  said 
stockholders  as  law  and  equity  may 
require. 

And  that  your  orators  may  have  such 
orders,  decrees  and  process  as  may  be 
necessary  to  enforce  the  payment  of 
such  sums  as  ma}'  be  assessed  upon 
said  stockholders,  and  may  have  such 
further  and  other  relief  in  the  prem- 
ises as  the  nature  and  circumstances 
of  the  case  may  require  and  as  shall 
seem    meet   unto   this    honorable   court; 

May  it  please  your  honors  to  grant 
unto  your  orators  a  writ  of  subpoena 
to  be  directed  to  the  said  Lawrence 
Machine  Shop,  and  the  said  stockhold- 
ers in  this  bill  named,  thereby  com- 
manding them,  at  a  certain  day,  and 
under  certain  penalties  therein  ex- 
pressed, personally  to  appear  before 
this  honorable  court  then  and  there 
full,  true,  direct  and  perfect  answers 
make  to  all  and  singular  the  premises; 
and  further,  to  stand  to,  perform,  and 
abide  under  such  further  orders,  direc- 
tions, and  decrees  therein  as  to  this 
honorable  court  shall  seem  meet. 
The  Essex  Company,  by  its  treasurer, 

C.  S.  S. 
D.  8.,  Jun. 
J.  J.  S., 

Solicitors  and  of  counsel. 


3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
1957,   1960. 

B.  Bill  by  Creditors  Against  Execu- 
tors. 

Humbly  complaining,  show  unto  your 
honors  your  orators,  W.  B.,  of,  etc., 
and  C  D.,  of,  etc.,  creditors  by  simple 
contract  of  J.  F.,  late  of,  etc.,  deceased, 
on  behalf  of  themselves  and  all  other 
the  creditors  of  the  said  J.  F.,  who 
shall  come  in  and  seek  relief  by,  and 
contribute  to,  the  expense  of  this  suit, 
that  the  said  J.  F.,  at  the  time  of  his 
death,  was  justly  and  truly  indebted 
unto  your  orator,  W.  B.,  in  the  sum  of 

$ and  upwards,  for  goods  sold 

and  delivered,  and  moneys  paid,  laid 
out,  and  expended  to  and  for  his  use, 
and  that  the  said  J.  F.  was  also  justly 
and  truly  indebted  to  your  orator,  G. 
D.,  in  the  sum  of  $ and  up- 
wards, for,  etc.  And  your  orators  fur- 
ther show  unto  your  honors,  that  the 
said  J.  F.,  in  his  lifetime,  and  at  the 
time  of  his  death,  was  possessed  of, 
or  well  entitled  unto,  a  considerable 
personal  estate,  and  being  so  jjossessed, 

departed  this  life  on  or  about , 

having  first  duly  made  his  last  will, 
bearing  date,  etc.,  and  thereby  ap- 
pointed J.  M.  and  C.  S.  (the  defend- 
ants hereinafter  named)  the  executors 
thereof,  as  in  and.  by  the  said  will 
or  the  probate  thereof,  to  which  your 
orators  crave  leave  to  refer  when  pro- 
duced to  this  honorable  court,  will  ap- 
pear. And  your  orators  further  show 
unto  your  honors,  that  the  said  J.  M, 
and  J.  S.  duly  proved  the  said  will 
in  the  court,  etc.,  and  under- 
took the  executorship  thereof,  and  pos- 
sessed themselves  of  the  personal  estate 
and  effects  of  the  said  testator  to  a 
very  considerable  extent,  and  more 
than  suflicient  to  satisfy  his  just  debts 
and  funeral  expenses.  And  your  ora- 
tors further  show  unto  your  honors, 
that  the  said  .1.  M.  and  C.  S.,  having 
possessed  themselves  of  the  said  tes- 
tator's personal  estate  and  effects  as 
aforesaid,  your  orators  have  made  and 
caused  to  be  made  several  applications 
to  tliem  the  said  J.  M.  and  C.  S.,  and 
requested  them  to  pay  and  satisfy  unto 
your  orator!  their  respective  demands, 
with  wliich  just  and  reasonable  re(]ucst3 
your  orators  well  hoped  tliat  the  said 
.1.  M.  and  C.  S.  would  have  ooini)lied, 
as  in  justice  and  equity  they  onglit  to 
ha\i'  done.  But  now  so  it  is,  etc.  (See 
Bills  and  Answers,  several  parts.)  And 
the    said    defendants   pretend    that    the 
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said  testator's  personal  ostate  was 
small  ami  inconsiilorablo,  and  has  al- 
ready boon  oxliausted  in  the  payment 
of  his  funeral  expenses  and  just  debts. 
^Vlloroas  your  orators  oliarjjot  hat  tlic 
said  testator's  personal  ostate  and  ef- 
fects were  more  than  sullioiont  to  dis- 
charge all  his  just  debts  and  funeral 
expenses,  and  so  it  would  appear  if  the 
said  defendants  would  set  forth  a  full, 
true  and  particular  account  of  all  and 
every  the  personal  estate  and  effects 
of  the  said  testator  come  to  their  or 
either  of  their  hands  or  use,  and  also 
a  full,  true  and  particular  account  of 
the  manner  in  which  they  have  dis- 
posed of  or  applied  the  same,  but  which 
they  refuse  to  do.  All  which  act- 
ings, etc.  (see  Bills  and  Answers,  sev- 
eral parts),  and  that  an  account  may 
be  taken  of  the  moneys  due  to  your 
orators  in  respect  of  their  said  several 
demands,  and  of  other  the  debts  ow- 
ing by  the  said  J.  F.  at  the  time  of 
his  death;  and  that  if  the  said  defend- 
ant shall  not  admit  assets  of  the  said 
testator,  then  that  an  account  may  also 
be  taken  of  the  personal  estate  and 
effects  of  the  said  testator,  possessed 
or  received  by  or  by  the  order,  or  for 
the  use  of  the  said  defendants,  or  either 
of  them,  and  that  such  personal  estate 
may  be  applied  in  a  due  course  of  ad- 
ministration. And  that  your  orators 
and  the  said  other  unsatisfied  creditors, 
by  simple  contract  of  the  said  testator, 
may  have  such  further  or  other  relief 
in  the  premises  as  to  your  honors  shall 
seem  meet,  and  the  circumstances  of 
this  case  may  require.  May  it  please, 
etc.  (See  Bills  and  Answers,  several 
parts.) 

Pray  subpoena  against  J.  M.  and  C, 
S.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
1948,  1949. 

C.     Bill^  in  Behalf  of  Themselves  and 
All   Other   Creditors,  Etc. 

Humbly  complaining,  show  unto  your 
honors  your  orators,  W.  R.,  of,  etc., 
T.  B..  of,  etc.,  and  A.  C,  of,  etc.,  on 
behalf  of  themselves  and  all  other  the 
creditors  of  J.  S.  (a  defendant  herein- 
after named),  w^ho  are  uarties  to  the 
deed  of  trust  hereinaftir  mentioned, 
who  shall  come  in  and  contribute  to 
the  expenses  of  this  suit,  that  in  or 
about  the  month  of  October,  etc.,  the 
said  J.  S.  was  the  sole  owner  of  a 
certain  ship  or  vessel  called  the  G.  M., 
and  sailed  in  her  as  captain  or  master 
thereof,   on   or  about  the  day 


of ,  etc.,  from   Portsmouth  to 

the  island  of  A.  and  D.,  in,  etc.,  with 
a  considerable  cargo  on  board.  And 
your  oralors  furlhor  show  unto  your 
honors  that  the  said  J.  tS.,  previously 
to  his  sailing  on  board  the  said  ship, 
caused  two  jiolicies  of  insurance  on  the 
said  ship  and  cargo  to  be  underwritten 

by    the    insurance    company, 

wliercby  the  said  ship  and  cargo  were 
insured  at  and  from  L.  to  A.  &  D.,  for 
$1(),.")00.  And  your  orators  further  show 
unto  your  honors  that  in  the  said  voy- 
age from  L.  to  A.  &  L).,  the  said  ship 
and  cargo  received  damage  to  tho 
amount  of  $510,  whereby  the  said  .1.  S, 
by  virtue  of  the  said  two  policies  of 
insurance,    became    entitled    to    receive 

of  the  said insurance  company 

the  said  sum  of  $510.  And  your  ora- 
tors further  show  unto  your  honors 
that  M.  L.  (a  defendant  hereinafter 
named)  was  the  agent  of  the  said  J.  IS., 
who  was  indebted  to  the  said  M.  L., 
and  for  securing  the  said  debt  had 
given  a  mortgage  of  the  said  ship,  and 
also  assigned  to  him  the  said  two  poli- 
cies of  insurance  hereinbefore  men- 
tioned, which  said  mortgage  and  as- 
signment was  and  were  made  as  well 
for  securing  the  said  debt  as  such 
other  moneys  as  the  said  M.  L.  might 
afterwards  advance  as  such  agent  as 
aforesaid.  And  your  orators  further 
show  unto  your  honors  that  the  said 
J.  S.  having  arrived  in  his  said  ship 
at  the  island  of  D.,  and  having  taken 
a  cargo  for  the  London  market,  part 
thereof  on  his  own  account,  and  being 
about  to  return  home,  wrote  the  fol- 
lowing letter  to  his  said  agent  M.  L. 
(that  is  to  say):  (Informing  his  agent 
that  he  should  sail  a  full  ship  on  or 
before  the  30th  of  July,  and  enclosing 
the  bill  of  lading,  and  requesting  the 
agent  to  make  the  following  insurance 

at  the office,  viz.,  $5,000  upon 

goods,  and  $5,000   upon   freight.) 

And  your  orators  further  show  unto 
your  honors  that  the  said  J.  S.,  by  his 
agent  the  said  M.  L.,  also  caused  a 
policy  of  insurance  for  $11,000  to  be 
underwritten,  for  insuring  the  said 
ship  and  cargo  on  her  said  voyage 
from  D.  to  L.  And  your  orators  fur- 
ther show  unto  your  honors  that  the 
said  J.  S.  sailed  in  the  said  ship,  the 
G.  M.,  from  the  island  of  D.,  on  his 
homeward  bound  passage,  and  that  the 
said  ship  with  her  cargo  was  unfor- 
tunately lost  in  a  storm  off  the  coast 
of  ,  on  or  about  the  • 
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day  of,  etc.,  in  consequence  -n-hereof 
the  said  underwriters  became  liable  to 
pay  the  respective  sums  mentioned  in 
the  said  policies  of  insurance.  And 
your  orators  further  show  unto  your 
honors  that  the  said  J.  S.,  not  being 
able  to  pay  his  creditors  the  whole  of 
their  respective  debts,  and  such  inabil- 
ity arising  from  the  aforesaid  loss  of 
the   said   vessel,   the   said   J.   S.,   on   or 

about  the day  of,  etc.,  called 

a  meeting  of  his  creditors  and  proposed 
to  assign  the  said  policies  of  insur- 
ance and  the  moneys  due  thereon,  and 
the  said  sum  of  $510,  due  on  the  said 
policy  of  insurance  for  damage  done 
on  the  said  outward-bound  voj-age,  to- 
gether with  a  quantity  of  yellow  saun- 
ders  wood  and  fustic,  in  lieu  of  their 
respective  demands  upon  him,  to  which 
proposal  your  orators,  as  well  as  the 
rest  of  the  creditors  of  said  J.  S.,  ac- 
ceded, and  it  was,  at  the  same  time, 
agreed  that  the  said  M.  L.  should  be 
the  trustee  for  the  said  creditors  of 
said  J.  S.,  whereupon,  by  a  certain 
indenture  bearing  date,  etc.  (stating 
the  deed),  which  said  indenture  was 
duly  signed,  sealed  and  delivered  by 
the  said  J.  S.,  M.  L.,  your  orators,  and 
the  rest  of  the  creditors  of  the  said 
J.  S.  And  your  orators  further  show 
unto  your  honors  that  since  the  execu- 
tion of  the  said  indenture  the  said 
defendant  M.  L.  has  received  the  sum 
of  $10,500,  on  the  said  policy  of  insur- 
ance in  the  said  indenture  mentioned 
to  have  been  made  on  the  homeward- 
bound  voyage  of  the  said  ship  or  ves- 
sel G.  M.,  and  retains  the  said  sum  of 
$10,500  in  his  own  hands,  and  applies 
the  same  to  his  own  advantage,  and 
refuses  to  make  any  division  of  the 
said  sum  amongst  the  creditors  of  the 
Raid  J.  S.  And  your  orators  further 
show  unto  your  honors  that  the  said 
defendant  M.  L.  has  also  received  the 
sum  of  $510,  and  also  the  sum  of 
$5,000  on  the  said  policies  in  that  be- 
half, hereinbefore  mentioned  to  have 
been  made  and  assigned  to  him  in  trust 
for  the  creditors  of  the  said  J.  S.  And 
your  orators  further  show  unto  your 
honors  that  the  said  defendant  M.  L., 
neglecting  his  said  trust,  suffered  the 
said    quantity    of    saunders    wood    and 

fustic    to    remain    at   without 

ever  attemjjting  to  sell  or  dispose  of 
the  same,  whereby  the  said  saunders 
wood  and  fustic  have  been  totally 
spoiled  and  also  a  considerable  sum 
of    money,    and    more    than    the    value 


thereof,  has  become  due  for  warehouse 
room.  And  your  orators  submit  that 
the  said  defendant  M.  L.  ought  to  pay 
and  divide  between  your  orators  and 
the  other  creditors  of  said  J.  S.,  who 
have  signed  the  said  deed  of  trust, 
the  value  of  the  said  saunders  wood 
and  fustic,  and  take  upon  himself  the 
payment  of  the  said  warehouse  room. 
And  your  orators  further  show  that 
the  defendant  M.  L.,  after  paying  him- 
self his  said  debt  of  $5,970,  ought  to 
have  divided  the  said  several  sums 
equally  between  your  orators  and  the 
other  creditors  of  said  J.  S.,  who  are 
parties  to  the  said  indenture,  for 
which  purpose  your  orators,  on  be- 
half of  themselves,  and  such  other 
the  creditors  of  the  said  J.  S. 
have  frequently  applied  to  the  said 
M.  L.,  and  requested  him  to  make  such 
equal  distribution  as  aforesaid.  But 
the  said  M.  L.,  combining  and  confed- 
erating with  the  said  J.  S.,  and  with 
divers  other  persons,  etc.,  refuses  to 
comply  with  your  orator's  said  re- 
quests, and  sometimes  pretending  that 
he  has  not  received  the  said  sum  of 
$5,000,  insured  on  the  said  polic}'  on 
the  goods  on  board  the  said  ship  or 
vessel  from  D.  to  L.  Whereas  your 
orators  charge  that  the  said  confeder- 
ate has  received  the  said  sum  of  $5,000 
on  the  said  policy,  or  if  not,  that  he 
might  have  received  the  same  if  he 
had  used  due  diligence.  And  j-our  ora- 
tors charge  that  if  in  truth  any  obstacle 
arises  to  prevent  the  said  M.  L.  receiv- 
ing the  said  sum  due  on  the  said  policy, 
it  is  entirely  owing  to  his  own  miscon- 
duct in  not  obeying  the  directions  given 
by  the  said  J,  S.  to  make  the  said 
insurance  at  the office.  Where- 
as your  orators  have  lately  been  in- 
formed that  the  said  M.  L.  made  the 
said  insurance  on  the  said  goods  with 
j^rivate  underwriters,  and  procured  the 
policy  to  be  underwritten  in  his  own 
name,  in  which  case  your  orators  charge 
and  humbly  submit  that  the  said  de- 
fendant M.  L.,  by  such  misconduct  is 
himself  become  liable  to  answer  to  your 
orators  and  other  the  creditors  of  the 
said  J.  S.,  for  the  said  sum  of  $5,000  due 
on  the  said  policy.  And  at  other  times 
the  said  confederate  M.  L.  pretends 
that  the  several  persons,  who  have 
underwritten  tho  said  policies  re- 
spectively, refuse  to  pay  the  said  sum 
due  on  the  said  policy,  because  they 
allege  that  the  said  J.  S.  had  not  any 
goodb    on    board    the    said    ship   at    the 
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time  of  the  niaking  the  said  policy, 
or  at  the  time  of  tlio  hiss  of  thi*  siiiil 
ship.  Whoroas  your  orators  char^jo 
that  the  said  .1.  S.  liad  poods  on  board 
the  said  sliip  to  ti>e  value  of  $"),IHX) 
aud  upwards  at  the  time  of  the  niakiii}; 
of  the  said  policy,  aud  at  the  time 
of  her  loss.  And  at  other  times  the 
said  defendant  M.  L.  will  pretend  that 
he  never  had  the  said  policy  for  .$5,000 
on  the  goods  of  the  said  J.  S.,  shipped 
on  board  the  G.  M.  from  D,  to  L.  in 
his  possession.  Whereas  your  orators 
charge  that  it  was  generally  understood 
at  the  time  of  tlie  execution  of  the 
indenture  hereinbefore  mentioned,  and 
the  said  M.  L.  declared  to  tlie  said 
creditors  of  the  said  J.  S.  that  he  had 
at  that  time  the  said  policy  in  his  pos- 
session. And  your  orators  also  charge 
that  if  he  had  not  a  policy  made  in 
the  name  of  the  said  J.  S.  in  his  pos- 
session, but  that  the  same  was  made 
in  his  own  name,  then  that  he  deceived 
your  orators,  and  the  other  creditors 
of  the  said  J.  S.,  and  that  he  ought  to 
answer  the  value  of  the  said  polic.v, 
the  obstacle  (if  any)  to  the  recovery 
thereof  arising  from  the  said  confed- 
erate M.  L.  having  procured  the  said 
policy  to  be  made  out  in  his  own  name, 
and  to  be  executed  by  private  under- 
writers   instead    of    the    said 

insurance  company,  contrary  to  the  di- 
rection of  the  said  confederate  J.  S.  in 
that  behalf.  And  at  other  times  the 
said  confederate  pretends  that  he  did 
make  the  said  insurance  on  the  said 
goods  in  the   name   of  the   said  J.   S., 

and    with    the    (a    different) 

insurance  company;  but  that  they  re- 
fused to  pay  the  same,  and  therefore, 
as  he  has  not  collected  the  whole  of 
the  effects  assigned  by  the  indenture 
hereinbefore  mentioned,  he  is  not  bound 
to  divide  among  the  creditors  of  the 
said  J.  S.  any  part  of  what  he  has 
collected.  Whereas  your  orators  charge 
that  the  said  confederate  M.  L.,  after 
paying  himself  the  said  debt  and  ex- 
penses hereinbefore  mentioned,  is  bound 
from  time  to  time  to  divide  such  sums 
of  money  as  he  has  collected  or  shall 
collect  equally  between  the  creditors 
of  the  said  J.  S.,  who  are  parties  to 
the  said  indenture,  but  the  said  con- 
federate M.  L.  refuses  so  to  do,  or  to 
permit  your  orators  to  see  the  said  pol- 
icy on  the  said  goods,  or  in  any  man- 
ner to  account  for  what  he  has  col- 
lected or  might  have  collected  and  re- 
ceived by  virtue  of  said  indenture.    All 


wiiich  actings,  etc.  (see  Bills  and  An- 
swers, several  parts).  And  that  the 
said  defendant  M.  L.  may  be  decreed 
by  this  lionor.-ible  court  (after  ])ayiiig 
himself  his  said  debt  of  .$5,970,  and  his 
other  expenses)  to  account  witli  your 
orators  and  the  other  creditors  of  the 
said  J.  S.,  parties  to  the  said  indenture, 
wlio  shall  come  in  and  contribute  to 
the  expense  of  this  suit,  for  all  sum 
and  sums  of  money  received  by  him 
from  time  to  time  by  virtue  of  the  said 
indenture.  And  if  it  sliall  appear  that 
the  said  defendant  M.  L.,  as  the  agent 
of  the  said  J.  S.,  has  neglected  to  obey 
the  directions  given  him  by  the  said 
J.  S.  in  regard  to  the  making  of  the 
said  insurance  of  $5,000  on  the  goods 
of  the  said  J.  S.  on  board  of  the  said 
ship  the  G.  M.,  from  D.  to  L.,  then 
that  he  may  be  decreed  to  be  liable  to 
your  orators  and  the  rest  of  the  cred- 
itors of  the  said  J.  S.,  parties  to  the 
said  indenture,  for  the  same,  and  that 
tlie  said  defendant  LI.  L.  ma_v  be  also 
decreed  to  account  for  the  value  of  the 
quantity  of  sauuders  wood  and  fustic 
so  possessed  by  him  as  aforesaid  under 
the  said  deed  of  trust,  and  that  the 
said  defendant  M.  L.  may  be  decreed 
to  pay  to  your  orators  and  the  rest 
of  the  creditors  of  the  said  J.  S.,  par- 
ties to  the  said  indenture,  an  equal  divi- 
dend in  proportion  to  their  resjicctive 
debts,  of  all  and  every  the  sum  and 
sums  of  money  which  the  said  M.  L. 
has  received,  or  which  might  have  been 
received  by  him  by  virtue  of  the  said 
indenture,  as  well  as  of  such  sum  or 
sums  of  money  as  the  said  M.  L.  is 
become  liable  to  pay  by  reason  of  his 
said  neglect  of  the  orders  of  the  said 
confederate  J.  S.  respecting  the  said 
insurance   of  $5,000  on   the  said   goods. 

And  that  the  said  M.  L.  may  be 
removed  from  being  the  trustee  under 
tlie  said  trust  deed,  and  that  some  other 
trustee  may  be  appointed  under  the 
direction  and  decree  of  this  honorable 
court.  (And  for  further  relief;  see 
Bills  and  Answers,  several  parts).  May 
it  please,  etc.  (See  Bills  and  Answers, 
several  parts.) 

Pray  subpoena  against  M.  L.  and 
J.  S.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   1052,  1056. 

II.     Complaints. 

A.  Commencement  of  Complaint, 
Where  Plaintiff  Sues  on  Behalf 
of  Other  Creditors. 

The   plaintiff,  complaining  on  behalf 
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of  himself  and  all  other  judgment 
creditors  of  the  defendant  (whose  exe- 
cutions have  been  returned  unsatisfied, 
and),  who  shall  in  due  time  come  in 
and  seek  relief  by,  and  contribute  to, 
the  expenses  of  this  action,  alleges:  1 
Abb.  Forms  569. 

B.  Complaint  Against  Debtor  To 
Beach  Demands  Due  Him  From 
Third  Person. 


f  years    previous    thereto    had    been,    eq- 
I  gaged      in      mercantile      business      at 

j ,    and,    as    the    plaintiff    is    in- 

j  formed  and  believes,  various  persons 
became  indebted  to  him  to  a  large 
amount;  that,  although  the  said  defend- 
ant about  the  time  of,  or  soon  after, 
the  commencement  of  this  action,  to- 
wit,     about      the     day      of 


I. 

the 
at  - 


That    at 


dav    of 


-,  in  the 


term    (or    on 

,    18- 

court,  in 

— ),   the 


and   for  the   county   of  - 
plaintiff   recovered   a   judgment,    which 
was   duly  given   by   said   court   against 
the  defendant   (and  M.  N.  and  O.  P.), 

for    dollars,     in     an     action 

wherein  this  plaintiff  was  plaintiff  (or 
defendant),  and  the  defendant  herein 
was  (or  the  defendant  herein,  and  said 
M.  N.  and  O.  P.  were)  defendant  (or 
plaintiff) ;    and   that    on   the    same    day 

(or  the day  of ,18 — j, 

said  judgment  was  docketed  in  the 
office     of     the     clerk     of     said    county 

(and  on  the day  of , 

18 — ,  a  transcript  thereof  was  filed, 
and  the  judgment  docketed  in  the 
county   of   M.). 

II.  That    on    the   day    of 

,    18 — ,    an    execution    in    due 

form  was  issued  upon  the  said  judg- 
ment against  the  personal  and  real 
property  of  (all  said  debtors)  to  the 
sheriff  of  said  (last  mentioned)  county, 
in  which  county  the  defendant  then 
resided  (or  in  which  county  was  the 
defendant's  last  known  residence  with- 
in this  state,  his  residence  ''  at  the 
time  of  said  execution  being  unknown 
to  the  plaintiff,  and  not  ascertainable, 
though  the  plaintiff  made  diligent  in- 
quiry therefor;  (or  say:  in  which  county 
was  the  defendant's  residence  at  the 
time  of  bringing  said  action,  his  resi- 
dence, continuing  as  above  from  the  *). 

III.  That  the  said  execution  has 
been  duly  returned  by  said  sheriff 
wholly  unsatisfied  (or  unsatisfied,  ex- 
cept as  to  the  sum  of  dol- 
lars), and  there  is  now  due  to  the  plain- 
tiff on  said  judgment  dollars, 

and  interest  from  the day  of 

,  18-. 

IV.  That  a  short  time  before  the 
commencement  of  the  action  in  which 
the  said  judgment  was  obtained,  and 
after  the  indebtedness  iijion  which  said 
judgment  was  obtained  liad  accrued,  the 
said    defendant    was,    and    for    several 


-,  18 — ,  did  assign  and  transfer 
all  his  stock  in  trade  to  one  M.  N., 
yet  the  said  business  is  still  wholly 
unsettled;  and  that  the  defendant  had, 
at  the  time  of  the  commencement  of 
this  action,  debts  due  him  to  a  large 
amount,  to-wit,  to  an  amount  not  less, 
as   plaintiff    is    informed    and    believes, 

than    dollars,    a    considerable 

portion  of  which  are  evidenced  by 
charges  on  his  books  of  account,  which 
the  said  defendant  refuses  to  produce, 
or  allow  to  be  examined  by  or  on  be- 
half of  the  plaintiff;  and  the  plaintiff 
is  therefore  unable  to  specif}-,  and  can- 
not learn,  and  does  not  know,  the  par- 
ticular items  or  amounts  of  said  in- 
debtedness, or  the  names  o.f  the  sev- 
eral persons  from  whom  the  same  are 
due;  but  is  informed  and  believes  that 
several  of  them,  owing  defendant  in 
the  aggregate  a  sum  not  less  than 
dollars,    reside    at 


and  are  solvent  and  able  to  pay  the 
respective   demands   against    them. 

Where  a  debtor  in  the  judgment  la 
not  made  defendant  in  this  action  be- 
cause of  insolvency  or  absence,  add: 

v.  That  said  (insolvent  or  absentee) 
is  wholly  insolvent  and  destitute  of 
property    or    is    not    and  has  not  been 

for  the   space  of  ,  within  this 

state,   but   resides  at ,  in   the 

state  of  ,  and  has  no  property 

within  this  state. 

Where  a  debtor  in  the  judgment  is 
not  made  a  defendant  because  he  was 
merely  a  surety,  add: 

VI.  That  the  said  judgment  was  ro- 
covered  in  an  action  (describing  it, 
e.  g.,  thus)  brought  to  foreclose  a 
mortgage  made  by  the  defendant  to 
said  (surety),  with  a  bond  collateral 
thereto,  and  that  said  bond  and  mort- 
gage was  assigned  to  the  plaintiff  by 
the  said  (surety),  who  thereupon  guar- 
anteed the  payment  thereof;  but  the 
same  not  being  paid,  and  the  mortgaged 
premises  being  sold  upon  foreclosure 
in  said  action  for  less  than  the  sum 
due,  said  judgment  was  recovered  for 
tho    deficiency,    as    to    which    tlie    said 
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(suroty)  was  moroly  a  snroty,  .•uul  not 
liable  as  a  principal  debtor,  ami  wiiioh 
it  was,  by  a  provision  in  said  judgtiient, 
diroctod  "should  bo  loviod  of  the  prop- 
erty of  tho  dcfondant  (princijjal 
debtor),  if  it  could  be  so  collected; 
and  if  it  could  not,  then  to  be  levied 
of  the  property  of  said  (surety). 
Wherefore  the  plaint  ill"  demands: 

1.  That  the  said  defendant  be  ad- 
judj^jed  to  ajiply  to  the  payment  of  the 
amount  of  said  jud>j:ment  and  interest 
thereon,  toj^ether  with  the  costs  of  this 
action,  said  property,  debts,  choses  in 
action,  and  equitable  interests  belong- 
ing to  hijn,  or  held  iu  trust  for  him,  or 
in  which  he  is  in  any  way  or  manner 
beneficially  interested. 

2.  That  he  be  enjoined  from  selling, 
transferring  or  interfering  with  said 
property,  debts,  things  in  action  and 
equitable  interests. 

3.  That  he  be  prohibited  from  mak- 
ing an  assignment,  or  confessing  any 
judgment,  to  enable  other  creditors  or 
persons  to  obtain  a  preference  over 
plaintiff,  or  to  take  any  portion  of  de- 
fendant 's  property. 

4.  That  a  receiver  may  be  appointed 
of  all  said  property,  equitable  inter- 
ests, things  in  action,  and  effects  of 
the  said  defendant,  and  said  defend- 
ant directed  to  execute  to  him  an  as- 
signment thereof,  and  said  receiver 
sell  or  otherwise  dispose  of  the  same, 
and  convert  the  same  into  money,  as 
soon  as  may  be,  and  that  said  receiver 
apply  so  much  of  the  proceeds  thereof 
as  may  be -necessary  for  that  purpose, 
to  the  payment  of  the  plaintiff's  said 
debt,  with  interest  and  costs  of  this 
action.     1  Abb.  Forms  571. 

C.     Complaint    To   Set   Aside   an   As- 
signment Void  on  Its  Face. 

I,  II  and  III.  Allege  judgment  and 
issue,  and  return  of  execution,  as  in 
II,  B. 

IV.  Allege  making  of  assignment, 
setting  it  forth  or  annexing  it,  as  in 
the  following  form,  I  to  TV,  and  add- 
ing: And  the  plaintiff  alleges  and  sub- 
mits that  the  said  instrument  of  assign- 
ment is  fraudulent  and  void  upon  its 
face;  and  he  alleges  that  it  was  made 
and  executed  by  the  said  defendant 
(assignor),  (and  accepted  by  the  de- 
fendants, assignees),  with  the  intent 
to  hinder,  delay  and  defraud  the  cred- 
itors of  said   (assignor). 

(Continue  as  in  other  forms.)  1 
Abb.  Forms  574. 


D.     Complaint       Against       Judgment 
Debtor,     Assignee    and    a    Pre- 
tended  Creditor   Named   in   As- 
signment for  Kxtrinsie  Fraud. 
I,  II,  and  lir.     Allege  judgment  and 
issue,    and    return    of    execution,    as    iu 
II,    ii. 

IV.  That  after  the  contracting  of 
the  debt  on  whicii  the  aforesaid  judg- 
ment was  recovered,  the  said  (judg- 
ment debtor)  assigned  all  his  property 
to  the  defendant  (assignee),  in  trust 
for  the  payment  of  his  debts  (or,  made 
an  assignment,  of  which  a  copy  is  an- 
nexed as  a  part  of  this  complaint). 

V.  That  the  said  (assignee)  accepted 
the  said  trust,  and  has  collected  a  large 
sum  of  money  and  other  j)roperty  from 
the  assets  of  his  assignors,  amounting 
in  all  to  the  value  of  over dol- 
lars. 

VI.  That  the  property  so  assigned  is 
of  the  value  of  dollars. 

VII.  That  the  said  assignment  was 
made  by  the  said  (judgment  debtor) 
with  the  intent  to  delay,  hinder,  and 
defraud  his  creditors;  that  it  M-as  not 
accompanied  by  an  immediate  and  con- 
tinued change  of  possession  of  the 
property;  that  ever  since  the  same  was 
executed  and  delivered,  and  up  to  the 
present  time,  the  said  property  has  re- 
mained in  the  actual  possession  and  un- 
der the  control  of  said  (judgment 
debtor),  who  has  retained  possession 
and  control  thereof  under  the  false  and 
fraudulent  pretense  that  he  is  agent  of 
said   (assignee). 

VIII.  That  the  pretended  indebted- 
ness set  forth  in  said  assignment  as 
due  from  the  defendant  (judgment 
debtor)  to  the  defendant  (the  pre- 
ferred creditor)  is  fictitious;  that,  in 
fact,  no  such  indebtedness  exists,  but 
that  the  same  is  therein  inserted  for 
the  purpose  of  enabling  the  defendant 
(judgment  debtor)  to  distribute  the  pro- 
ceeds of  the  goods  passed  under  the 
assignment  among  his  friends,  and 
thereby  to  keep  the  possession,  and 
control  thereof   himself. 

TX.  That  the  defendant  (judgment 
debtor)  has  not  any  property  other 
than  that  embraced  in  the  assignment 
aforesaid,  out  of  which  the  execution 
aforesaid  could  be  satisfied  in  whole  ot 
in  part;  and  that  unless  the  said  prop- 
erty can  bo  reached  and  applied  to  the 
payment  of  said  judgment,  the  same 
must  remain  wholly   unpaid. 

Wherefore  the  plaintiff  demands  judg- 
ment: 
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1.  That  said  assignment  be  ad- 
judged fraudulent  and  void  as  against 
the  plaintiff  (and  such  other  judgment 
creditors  of  said  judgment  debtor  as 
shall  elect  to  come  in  and  share  the  ex- 
penses of  this  action). 

2.  That  a  receiver  of  all  the  prop- 
erty and  effects  of  said  (judgment 
debtor)  be  appointed. 

3.  That  the  defendants  be  adjudged 
to  account  for  all  the  property  re- 
ceived by  them  or  either  of  them  under 
said  assignment,  and  for  all  proceeds 
arising  from  sale  thereof,  and  deliver 
the  same  to  such  receiver. 

4.  That  the  defendants  be,  in  the 
meantime,  enjoined  from  dis[iosing  of 
any  of  said  property,  or  paying  away 
any  of  the  proceeds  thereof,  or  in  any 
"wise   interfering   therewith. 

5.  That  said  receiver  pay,  out  of  the 
proceeds  of  said  property,  the  judg- 
ment aforesaid,  and  the  costs  and  ex- 
penses of  this  action,  and  hold  the  bal- 
ance subject  to  the  further  order  oi 
this  court.     1   Abb.  Forms  575. 

E.     Complaint    Against   Debtors    Who 
Transferred    Assets     to     Third 
Person  for  His  Note,  and  As- 
signed   Note     for    Benefit     of 
Creditors,   To  Set  Aside  Trans- 
action  as   Fraudulent,   and   for 
Beceiver. 
I,  IT,  and  III.     Allege  judgment  and 
issue,    and    return    of    execution,    as    in 
U,  B. 

IV.      That    on    the day    of 

,  18 ,  said  judgment  debt- 
ors) were  booksellers  at  ,  do- 
ing Vjusiness  as  partners  under  the  firm 
name  of  Y.  Z.  &  Co.;  and  were  pos- 
sessed of  (designating  assets,  e.  g., 
thus),  a  large  stock  of  books,  station- 
ery, fancy  articles,  jewelry,  and  mu- 
sical publications,  a  valuable  lease  of 
their     store.     No, 


street,  having  five  years  to  run,  and 
sundry  demands  against  other  persons; 
but  wore  insolvent  and  unable  to  pay 
their  creditors   punctually  or  in   full. 

V.  That  on  that  day,  and  after  the 
indebtedness  for  which  the  plaintiff's 
judgment  was  recovered  had  accrvicd, 
the  said  defendants  (ju<lgment  debtors) 
in  contemplation  of,  and  with  full 
knowledge  of  their  inflolvoncy,  made  a 
pretende<l  sale  of  their  said  stock  to 
tho  defondant  (transferee),  then  a  clerk 
in  their  employ  in  their  said  store, 
and  took  in  payment  therefor  his  prom- 
issory  notes   having   several   months   to 


run,  but  for  what  exact  amounts  these 
plaintiffs  do  not  know  and  cannot 
state. 

VI.  That  the  defendant  (clerk)  was 
wholly  irresponsible  and  insolvent,  and 
has  no  means  of  paying  his  said  notes, 
except  such  moneys  as  he  may  derive 
from  the  sale  of  the  property  trans- 
ferred to  him  as  aforesaid. 

VII.  That  thereafter  and  on  the 
same  day  the  said  (judgment  debtors) 
executed  and  delivered  to  the  defend- 
ant (assignee)  an  instrument  in  writ- 
ing, of  which  the  following  is  a  copy; 
(copy  assignment;  or,  say,  of  which  a 
copy  is  annexed  as  a  part  of  this  com- 
plaint, and  annex  a  copy  at  the  end  of 
the  complaint). 

VIII.  That  the  property  so  assigned 
is  of  the  value  of  about  dol- 
lars and  upwards. 

IX.  That  the  said  note  to  the  said 
(clerk),  and  the  said  assignment  to 
(assignee),  were  intended  by  each  and 
all  of  the  aforesaid  defendants  to  be 
one  transaction,  and  were  in  fact  one 
transaction,  and  were  intended  and  com 
pleted  for  the  purpose  of  delaying,  hin- 
dering, and  defrauding  the  creditors 
of  said  (judgment  debtors),  by  putting 
it  out  of  the  power  of  such  creditors 
to  reach  by  execution,  or  other  due 
process  of  law,  the  stock  and  assets  of 
the  said  (judgment  debtors);  that  such 
sale  and  assignment  were  not,  nor  was 
either  of  them,  followed  by  immediate 
and  continued  change  of  possession; 
that  ever  since  the  said  sale  was  made, 
and  since  said  assignment  was  deliv- 
ered, and  up  to  the  present  time,  the 
said  property  has  remained  in  the  actual 
possession  and  under  the  control  of  the 
said  (judgment  debtors),  who  have  re- 
tained possession  and  control  thereof 
under  the  false  and  fraudulent  pre- 
tense that  they  are  agents  of  said 
(clerk). 

(X.  That  said  assignment  is  fraud- 
ulent and  void  upon   its  face.) 

XI.  That  the  defendants  (judgment 
debtors)  have  not,  nor  has  cither  of 
them,  any  property  other  than  that  em- 
braced in  the  sale  and  assignment 
aforesaid,  out  of  which  the  execution 
aforesaid  could  be  satisfied  in  whole  or 
in  part,  and  that  unless  the  said  prop- 
erty can  be  reached  and  applied  to  the 
7)ayment  of  said  judgment,  the  same 
must  remain  wholly  unpaid. 

Wherefore  these  {)laintiffs  demand 
judgment: 

1.     That  the  said  sale  by  the  defend- 
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ants  (jiuljimont  dohtors)  to  tho  said 
(dork),  and  said  assijinnient  by  tlio 
dofondants  (jiid^jiuoiit  debtors)  to  the 
dot'tMidant  (assi}jiuH')i  may  each  be  do- 
claiod  fraiuliilont  and  void  as  against 
those    plaintilYs. 

2.  That  a  receiver  of  all  the  prop- 
erty and  ofl'octs  of  the  said  (judfjniont 
debtors)  or  either  of  tliom,  which  they 
or  either  of  them  had  at  the  time  of 
the  said  sale  to  the  defendant  (clerk), 
or  at  any  time  thereafter,  be  appointed. 

3.  That  tho  defendants,  and  each  of 
them,  be  adjudjjed  to  account  for  all 
the  property  received  by  them,  or  either 
of  them,  under  either  the  sale  or  as- 
signment aforesaid,  and  for  all  pro- 
ceeds arising  from  the  sale  thereof,  and 
deliver  the  same  to  such  receiver. 

4.  That  the  defendants,  and  each  of 
them,  be  in  the  meantime  enjoined 
from  disposing  of  any  of  said  property, 
or  paying  away  any  of  the  proceeds 
thereof,  or  in  any  wise  interfering 
therewith. 

5.  That  the  said  receiver  be  directed 
to  sell  the  said  property,  or  so  mueli 
thereof  as  may  be  necessary,  and  to 
pay  out  of  the  proceeds  of  said  prop- 
erty the  judgment  aforesaid,  and  the 
costs  and  expenses  of  this  action,  and 
hold  the  balance  subject  to  the  order 
of  this  court.     1  Abb.  Forms  577. 

F.  Complaint  Against  Debtor  and  His 
Trustee,  To  Beach  Trust  Fund 
or  Its  Income. 

T,  IT.  and  III.  (Allege  judgment,  and 
execution  unsatisfied,  as  in  11,  B.) 

IV.  That  the  defendant  (judgment 
debtor)  is  the  beneficiary  under  a  trust 
created  by  deed  heretofore  executed  by 
him  (or,  created  by  the  will  of  one 
M.  X.,  deceased),  of  which  a  copy  is 
hereto  annexed  as  a  part  of  this  com- 
plaint. 

V.  That    the     fund,     consisting    of 

abopt   the   sum   of  dollars,    is 

now  in  the  hands  of  the  defendant 
(trustee)  as  trustee  (or,  executor),  and 
the  defendant  (judgment  debtor)  is  en- 
titled to  receive,  or  does  receive  an- 
nually,   the    sum    of dollars 

therefrom. 

VI.  (If  it  is  a  trust  under  which 
the  creditor  can  only  reach  surplus  in- 
come, state  facts  to  show  what  it  is, 
e.  g.),  that  the  defendant  (judgment 
debtor)    is  a   man  without  family,  and 

residing  at ,  where  he  has  been 

for   the   last   three   years,   and   still   is, 


boarding,  and  the  sum  of  dol- 
lars annually  is  a  reasonable  sum  for 
his  support,  and  tliat  the  sum  of 
dollars  annually  is  surplus  in- 
come; and  if  tho  crodilor  is  only  en- 
titled to  surjilus  accrued,  add  , 

of  which  surplus dollars  is  in 

the  hands  of  the  defendant  (trustee), 
already  accrued,  but   not  paid  over. 

Wherefore  the  plaintilV  asks  that  the 
defendants  be  enjoined  respectively 
from  paying  over  and  from  receiving 
said  fund  (or,  so  much  of  said  income 
[already  accrued]  as  is  not  necessary 
for  the  support  of  the  defendant,  judg- 
ment debtor,  and  his  family),  and  that 
tho  same  be  aiiplied  to  the  satisfaction 
of  the  plaintifl's  judgment  and  interest, 
and  the  costs  of  this  action.  1  Abb. 
Forms  579. 

G.  Complaint  hy  an  Assignee  of  a 
Judgment,  Etc. 

I.      That    on    or    about   the   • 

day  of ,  IS ,  at , 

in  tho court,  in  and  for  the 


county  of 


-,  one   (plaintiff's  as- 


signor) recovered  a  judgment  against 
(the  judgment  debtor)  for dol- 
lars, which  was  duly  given  by  said 
court,  in  an  action,  continue  as  in  II,  B, 
to  end  of  paragraph  III. 

IV.      That    on   the   day    of 

18 ,    the    said    (plaintiff's 


assignor)  duly  assigned  to  the  plaintiffs 
for  a  valuable  consideration  said  judg- 
ment, and  all  rights  arising  therefrom. 

V.  That  the  said  judgment  was  re- 
covered upon  debts  of  the  said  (judg- 
ment debtor),  contracted  previous  to 
the  making  of  the  transfer  hereinafter 
mentioned. 

VI.  That  the  defendant  (judgment 
debtor)    was   a   manufacturer   of   blank 

books   and   stationery  at  ,   and 

kept  a  store  there  stocked  with  blank- 
books  and  stationery,  and  a  factory 
stocked  with  machinery  and  stock;  the 
value  of  the  said  stock  in  the  store 
being dollars,  and  of  the  ma- 
chinery and  stock  in  the  factory  being 

dollars,    or    thereabouts,     the 


said  machinery  being  subject  to  a  chat- 
tel mortgage  for  dollars,  held 

by  the  defendants  (mortgagees)  under 
the  firm  name  of  S.  T.  &  Co.,  the  said 
W.  v.,  being  the  active  and  managing 
partner  of  said  firm. 

VTT.  That  subsequent  to  the  con- 
tracting of  said  debts,  and  about  the 
month    of ,    18 ,     the     said 
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(judgment    debtor)    failed   in     business 
and  stopped  payment,  and  in  anticipa- 
tion   of    the    said    failure,    and    shortly 
previous  thereto,  he  conspired  with  th« 
defendant    (managing  partner  of  mort- 
gagees), and  the  defendant   (assignee), 
to   dispose  of   his  property  in   fraud   of 
his   creditors,   and   to   conceal   or   cover 
up  the  same,  so  that  his  creditors  could 
not  reach  it;  and,  in  pursuance  of  this 
scheme,   and   with  intent   to   delay  and 
defraud    the    said    creditors,    the    said 
(mortgagee)    and    (assignee),    mutually 
arranged    and    agreed    that     after     the 
transfer   should    be   made    to    said    (as- 
signee),  as   hereinafter   mentioned,   the 
said  mortgage  should  be  foreclosed,  and 
the    property   sold   and    bid    in    by    the 
said  (mortgagee),  and  that  the  deficien- 
cy  then    existing   between    the    amount 
of    the    mortgage    and    the    price     bid 
should   be  paid   to   him   by  the   defend- 
ant    (assignee);     and     the     defendants 
(debtor,   mortgagee   and   assignee)    fur- 
ther arranged   and  agreed   that  all   the 
property  in   the  said  store  and  factory 
should  be  transferred  and  delivered  to 
the   defendant    (assignee)    at    the    nom- 
inal price  of  dollars,  or  there- 
abouts, which  the  said  (assignee)  should 
pay  in   notes,  and    (the   debtor)    should 
use  in  effecting  favorable  compromises 
with  his  creditors.     And  it  was  further 
arranged   and   agreed   between    the   de- 
fendants that  the  defendant   (assignee) 
should   go   on,   in    his   own   name,   with 
the    business    previously    conducted    by 
(the    debtor),   and    should    employ   said 
(debtor)  as  managing  agent,  at  a  nom- 
inal salary  of dollars  a  year; 

that  the  business  should  be  thus  con- 
tinued for  two  years,  to  give  said 
(debtor)  an  opportunity  to  buy  up  at 
a  low  rate  the  claims  against  him  held 
by  his  croditors,  and  at  the  end  of  that 
time  said  (assignee)  should  pay  over 
and  redeliver  to  the  debtor  all  the  resi- 
due of  said  property  and  efTocts,  and 
the  proceeds  and   profits  thereof,   after 

deducting dollars   a   year   for 

hi»  own  compensation  and  the  amount 
of  the  notes  given  by  iiim  as  aforc- 
Baid.  And  it  was  further  arranged  and 
agreed,  that  if  the  defendant  (debtor) 
could  procure  a  purchaser  of  said  prop- 
erty at  a  fair  price,  the  said  (assignee) 
should  sell  the  same  to  such  purchaser 
in  his  own  name,  and  after  making  the 
deduction  above  mentioned  should  pay 
over   the  balance   to  said    (debtor). 

VIII.     That,  in  pursuance  of  this  ar- 
rangement   the   defendant    (mortgagee) 

20 


foreclosed  the  mortgage  and  bought  in 

the    property   at dollars,   and 

immediately   transferred   the     same     to 
said  (assignee),  who  paid  him 


dollars  therefor,  that  being  the  amount 
of  said  mortgage;  which  amount  the 
said  (mortgagee)  received  for,  and 
paid  over  to.  the  said  firm  of  S  T  & 
Co. 

IX.  That  also,  in  pursuance  of  said 
arrangement,  the  other  property  of  said 
(debtor)  in  the  factory  and  store  was 
transferred   by   him   to   said    (assignee) 

^or  ; dollars,   paid  in   notes  as 

aforesaid,  who  continued  the  business, 
employing  said  (debtor)  as  managing 
agent,  and  the  said  (assignee)  has  made 
a    large    profit    thereon,    and    at    least 

■ dollars   a  year;    and   that   the 

said  (assignee)  still  continues  in  said 
business,  and  in  possession  of  the  said 
goods  and  property,  or  the  proceeds  and 
profits   thereof. 

Wherefore  the  plaintiffs  demand  judg- 
ment: 

1.  That  the  transfer  of  his  property 
by  the  defendant  (debtor)  to  the  de- 
fendant (assignee)  may  be  adjudged 
fraudulent  and  void  as  against  the 
plaintiffs. 

2.  That  the  said  defendant  (as- 
signee) be  enjoined  and  restrained 
from  selling,  assigning,  or  in  any  way 
disposing  of  the  machinery  and  stock 
in  said  blank-book  manufactory,  trans- 
ferred to  him  by  said  (debtor),  or  said 
(mortgagee),  and  the  goods  and  stock 
in  the  store  transferred  to  him  by  said 
(debtor),  or  the  proceeds  and  profits 
thereof. 

3.  That  a  receiver  may  be  appointed 
to  take  possession  of  the  said  property, 
and  the  proceeds  and  profits  thereof. 

4.  That  the  said  Y.  Z.,  may  be  com- 
pelled to  account  to  said  receiver  for 
the  profits  of  said  store  and  manufac- 
tory since  the  said  transfer. 

5.  That  the  said  (mortgagees)  be 
compelled  to  pay  over  to  said  receiver 
dollars,  being  the  sum  re- 
ceived   by    them    over    and    above    tho 


amount   that   the   mortgaged  machinery 
brought  at  the  sale. 

G.  That  the  property  taken  posses- 
sion of  by  said  receiver,  or  collected 
by  him,  may  be  sold  and  appropriated 
to  the  payment  of  the  judgment  held 
by  the   plaintiffs. 

7.  And  for  the  costs  of  this  action. 
1   Abb.   Forms  580. 
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II .  Coniploint  Atjainst  JmUjment 
Debtor,  and  Out-  to  U  lioin  llo 
FriiiKlitltiitly  Coiifcsatd  Judg- 
ment. 

I,  n,  aiul  111.  Alloge  jiuljjmont  and 
exooution,   as   in   11,   B. 

IV.  That,  ]>rior  to  tlio  entry  of  said 
jiuifjmont,  but  aitor  tlio  iiulcbtcdnosa 
upon  which  the  said  .judjiniont  was  rou- 
dorod  had  aocruod,  the  said  defendant 
(debtor)    authorized    a   .iudgmcut   to   bo 

entered,  on  confession,  in  the • 

court  for county,  against  him, 

in  favor  of  the  defendant  (fraudulent 
creditor),   the   father   of  said    (debtor), 

for     dollars     damages      and 

dollars  costs,  for  a  pretended 

indebtedness  for  so  much  money  al- 
leged to  have  been  theretofore  lent  hy 
said  defendant  (debtor)  to  said  de- 
fendant   (fraudulent    creditor). 

V.  That    thereafter,   and   about    the 

day  of ,  18 ,  ex- 
ecution having  been  issued  upon  the 
said  judgment,  personal  property  of 
said    (debtor),    consisting     of     (briefly 

describing  it),  of  the  value  of 

dollars,  was  thereunder  sold  b}--  public 
auction  by  the  sheriff  of  the  said  county 

of  ,  and  was  struck  off  to  said 

defendant      (fraudulent     creditor),     at 

about dollars,  a  sum   far  less 

than  its  real  value;  who  thereupon  took 
possession,  and  is  now  in  possession  of 
the  same,  claiming  to  be  the  owner 
thereof. 

VI.  That  afterwards,  and  about  the 

day  of ,  18 ,  real 

propert}'  of  said  (debtor),  consisting 
of  (briefly  describing  it),  was  sold  by 
auction  by  the  sheriff  of  said  county, 
under  an  execution  issued  upon  said 
judgment,  and  was  struck  off  to  the  said 
defendant  (fraudulent  creditor),  also 
at  a  price  much  below  its  real  value, 
his  being  the  highest  bid  for  the  same; 
and  the  said  sheriff  thereupon  made  his 
certificate  of  sale  of  the  said  real  es- 
tate,   to-wit,    on    the day    of 

,    18 ,    aforesaid     (and     no 

deed  or  conveyance  has  yet  been  given 
by  him,  the  time  for  such  conveyance 
Laving  not   yet   expired). 

VII.  That  the  said  last-mentioned 
judgment  was  fraudulently  confessed 
by  the  said  (debtor)  to  the  said  (fraud- 
ulent creditor),  and  for  the  purpose  of 
covering  up  his  said  property,  and  de- 
frauding the  plaintiff  in  the  collection 
of  his  demand.  That  said  defendant 
(debtor)  was  not  indebted  to  the  de- 
fendant  (fraudulent  creditor);  but  said 


judgment  was  confessed  without  any 
consideration,  and  tiie  sale  of  said  proji 
erty  was  made  witli  the  intention,  on 
the  part  of  both,  of  defrauding  tlie 
lilaiiitiir  out  of  his  demand,  and  of 
traiist'orring  tiie  ostensible  owncrsliip 
and  possession  of  the  property  of  said 
(debtor),  liable  to  execution,  to  the 
said  defendant  (fraudulent  creditor), 
so  as  to  prevent  the  plaintiff,  or  any 
other  creditor,  from  levying  upon  and 
selling  any  part  thereof. 

(Vlll.  That  said  real  estate  cannot 
be  sold  for  more  than  about  one-half 
the  amount  of  the  plaintiff's  said  judg- 
ment; and  that  the  said  defendant 
[fraudulent  creditor]  is  of  no  pecun- 
iary responsibility,  and  is  possessed  of 
little  or  no  property  other  than  that 
so  bid  in  by  him  as  aforesaid,  and  is 
in  embarrassed  circumstances  and  in- 
volved in   debt.) 

Wherefore  the  plaintiff  demands  judg- 
ment  against   the   defendants: 

1.  That  the  said  judgment  in  favor 
of  the  defendant  (fraudulei;t  creditor), 
and  the  proceedings  and  sale  under  it, 
and  the  sheriff's  certificate  of  sale,  bo 
set  aside,  and  declared  void. 

2.  That  the  said  defendants,  and 
each  of  them,  be  enjoined  from  dispos- 
ing of,  transferring,  incumbering,  or 
in  any  way  interfering  with  the  said 
property,  or  any  part  thereof;  and  that 
a  receiver  be  appointed,  with  the  usual 
powers  and  duties,  to  whom  the  said 
defendants  shall  be  directed  to  assign 
the  said  property,  real  and  personal 
(and  all  other  estate,  property,  and 
effects  of  said  defendant,  debtor);  and 
vvho  shall  be  authorized  and  directed 
to  sell  the  same,  or  so  much  thereof 
as  shall  be  necessary  for  that  purpose, 
and  apply  the  proceeds,  or  so  much 
thereof  as  may  be  necessary,  to  the 
payment  of  the  plaintiff's  said  judg- 
ment, and  interest  thereon. 

3.  And  for  the  costs  of  this  action, 
and  for  such  other  or  further  relief 
as  may  be  just.     1  Abb.  Forms  582. 

III.     Answers  (Code). 

A.  Anforcr   in    Creditors'    Suits,    De- 

nial of  Judgment. 
That   there   is   no   record   of  the   said 
judgment.     2  Abb.  Forms  161. 

B.  Answer  in  Creditor's  Suit,  Denial 

of  Execution. 
That  no  execution  upon  the  said  judg- 
ment  w\'is   ever   returned   unsatisfied   in 
whole  or  in  part   (or,  was  ever  issued 
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to  the  said  county)   before  this  action. 
2  Abb.  Forms  161. 

C.  Ansxcer,  Denial  of  Residence  Where 

Execution   Issued. 
That  the  defendant  was  not,  at  the 
time    mentioned    in    the    complaint,     a 
resident    of    the    county    to    which    ex- 
ecution is  alleged  to  have  been  issued; 

but  was  a  resident  of county, 

to  which  no  execution  was  issued  before 
this  action.     2  Abb.  Forms  161. 

D.  Defendant  Has  Assets. 

That  the  defendant  (judgment  debt- 
or) has,  at  the  commencement  of  this 
action  had,  real  property  (or,  personal 
property,  or  both)  in  the  county  of 
,  in  this  state,  liable  to  execu- 
tion, and  sufficient  in  value  to  satisfy 
said  judgment;  to-wit  (designating 
what).     2  Abb.  Forms  161. 

E.  Denial    of    Possession    of    Assets 

Belonging  to  Judgment  Debtor. 
That  he  had  not,  at  the  commence- 
ment of  this  action,  nor  has  he  had 
at  any  time  since,  property  of  the  de- 
fendant (debtor)  in  his  possession  or 
under  his  control,  as  alleged.  2  Abb. 
Forms   161. 

F.  Denial      That     Conveyance      Was 

Fraudulent. 
That  upon  the  making  of  the  alleged 
assignment  (or,  mortgage)  there  was  an 
actual  and  continued  change  of  the 
possession  of  the  assigned  (or,  mort- 
gaged) property  from  the  said  (debtor) 
to  the  (transferees),  who,  immediately 
after  the  execution  of  tlie  assignment 
(or,  mortgage),  took  actual  and  exclu- 
sive possession  of  the  property;  and 
that  it  has  at  all  times  since  the  as- 
Bignment  (or,  mortgage)  remained  in 
their  exclusive  possession  and  control. 
2  Abb.  Forms  161. 

IV.    Eeference. 

A.  Order  of  Eeference  To  Determine 
Priority  Among  Creditors. 

This  cause  coming  on  to  be  tried  at 
a   special    term    of   this   court,   held   on 

the  day  of ,   18 , 

before  J.  J.,  one  of  the  justices  there- 
of, and  it  appearing  that  (a  reference 
to  determine  priority  among  creditors) 
is  necessary  for  the  information  of  tlio 
court  before  judgment;  therou[)on.  on 
hearing  counsel  for  the  respective 
parties, 

Ordered,  that  it  be  referred  to  R.  P., 
Esq.,  as  sole  referee,  to  ascertain  and 
report  who  are  the  creditors  of  the  said 


firm  of  ,  and  the  amounts  due 

to  said  creditors  respectively,  and  the 
order  in  which  they  are  entitled  to  pay- 
ment out  of  the  assets  of  the  said  firm 

of ,    (in    conformity    with    the 

provisions  of  the  statute  of  limited 
partnerships). 

That  any  party  to  this  action,  or  any 
person  claiming  to  be  a  creditor  of  said 
firm,  and  presenting  to  the  said  referee 
prima  facie  evidence  of  his  claim, 
shall  have  the  right  to  contest  any 
claim  preferred  by  any  other  creditor, 
and  that  testimony  may  be  taken  be- 
fore said  referee  on  the  part  of  the 
claimants  and  contestants.  That  the 
said  referee  report  to  this  court  the 
names  of  the  creditors,  and  the  amounts, 
found  by  him  to  be  due  to  each  re- 
spectively, and  the  order  in  which  they 
are  entitled  to  payment;  and  that  in 
case  any  of  said  claims  be  contested, 
the  said  referee  do  report  the  facts 
relative  to  the  claim  so  contested,  and 
the  grounds  of  objection  alleged  by  the 
contestant,  and  the  decision  of  the  said 
referee  thereupon. 

And  it  is  further  ordered,  that  on 
the  coming  in  of  the  referee's  report, 
any  party  to  this  action,  or  any  cred- 
itor whose  claim  is  allowed  by  the 
referee,  may  apply  to  This  court  for 
an  order  for  the  final  distribution  of  the 
balance  of  the  funds  in  the  hands  of 
the  receiver  herein,  among  the  cred- 
itors of  said  firm  as  ascertained  by  said 
report,  or  by  the  order  of  the  court 
thereupon. 

And  it  is  further  ordered,  that  either 
party,  or  any  creditor,  may  apply  to 
this  court,  from  time  to  time,  for  fur- 
ther directions  in  the  premises.  2  Abb. 
Forms  673. 

B.     Bcfercc's  Ecport  as  to  Priority  of 
Creditors. 


To  the 


court  of 


Pursuant   to   an    order   of   this   court, 

in   this  action,  dated   the day 

of ,  18 ;  I,  the  undersigned 

referee  report:  That  I  have  been  at- 
tended upon  such  reference  by  counsel 
for  the  plaintiff  and  for  the  defend- 
ants, and  for  M.  N.  and  O.  P.,  cred- 
itors of  said  firm  of  Y.  Z.  &  Co. 

That  ujion  being  served  with  a  copy 
of  the  said  order,  I  caused  notice  to 
be  published  (twice  a  week,  for  three 
weeks,  in  two  daily  nevvspajtrrs  of  the 
city  of  New  York,  one  yinldished  in 
the  morning  and  one   published    in  the 
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afternoon"),  rcqiiirin^j  all  persons  hav- 
ing any  claim  against  the  said  firm  to 
produce  and  prove  the  same  boforo 
me  at  a  place  in  said  city,  and  by  a 
time  therein  specified;  cojiies  of  which 
notice,  with  aflidavits  of  the  publication 
thereof,  are  hereto  annexed,  marked 
Schedule  No.  1  and  Schedule  No.  2. 

That  I  also  obtained  from  the  de- 
fendant \V.  X.,  a  list  of  the  outstand- 
ing  creditors  of  the  said  firm,  made  up 
by  him  while  acting  as  assignee  there- 
of, and  which  he  testified  was  correct, 
to  the  best  of  his  knowledge,  informa- 
tion, and  belief;  and  I  caused  dupli- 
cates of  the  said  notice  to  be  served 
upon  all  of  such  creditors,  either  per- 
sonally or  by  being  left  at  their  places 
of  business,  or  when  such  creditors  were 
a  firm  now  dissolved,  to  be  served  as 
aforesaid  upon  one  of  the  members  of 
such  creditor  firm. 

II.  I  further  report,  that  the  cred- 
itors of  the  said  firm  of  Y.  Z.  &  Co., 
and  the  amounts  at  the  date  of  this 
my  report,  found   due   to  them,  respec- 

.  tively,     are     as     follows:     (designating 
names  and  amounts). 

III.  I  further  report,  that  of  the 
said  creditors,  M.  N.  above  mentioned, 
is  entitled  to  be  preferred  to  all  the 
others  to  the  extent  of  dol- 
lars, being  the  amount  (specifying  na- 
ture of  claim  and  grounds  of  prefer- 
ence). That  except  as  to  the  said  sum 
of  dollars,  all  the  said  cred- 
itors, including  the  said  M.  N.,  are 
entitled  to  be  paid  ratably  and  pro- 
portionately out  of  the  assets  of  the 
firm  of  Y.  Z.  &  Co.,  and  that  neither 
ought  to  be  postponed  to  any  other 
in  whole  or  in  part,  except  as  afore- 
said. 

IV.  I  further  report,  that  one  and 
one  only  of  the  said  claims  is  con- 
tested by  either  party,  or  by  any  cred- 
itor, namely,  the  said  claim  of  O.  P.; 
that  the  facts  relative  to  the  said 
claim  are  as  follows:  (stating  the  facts, 
and  continuing);  and  that  I  found  the 
facts  in  respect  thereto  to  be  as  above 
stated  and  decided,  and  do  report  that 
by  virtue  of  the  facts  above  stated, 
the  said  O.  P.  has  a  valid  claim  against 
the  said  Y.  Z.  &  Co.,  for  the  amount 
above  seventhly  mentioned  in  the  sec- 
ond article  of  this  my  report,  being  the 

sum   of dollars,  with  interest 

thereon  from  the  said  day  of 


C.     Order   of   liefcrcncc     To    Appoint 
Receiver  in  Creditor's  Suit. 

(Commencement    and    recitals    as    in 
other    forms,    continuing): 

Ordered,  that  it  be  referred  to  R.  F., 
of ,  counsellor-at-law,  to  ap- 
point a  receiver  of  the  estate  and 
property,  real  and  personal,  things  in 
action,  debts,  equitable  interests,  and 
other  ciTects  of  the  said  defendant 
Y.  Z.,  and  which  belonged  to  or  were 
held  in  trust  for  him  at  the  time  of 
commencing  this  action,  or  in  which 
he  had  any  beneficial  interest,  except 
such  property  as  is  by  law  exempt  from 
execution;  and,  also,  except  where  such 
trust  has  been  created  by,  or  the  fund 
so  held  in  trust  has  proceeded  from, 
some  person  other  than  the  said  de- 
fendant (and  if  there  be  property 
which  plaintiff  seeks  to  subject  to  his 
execution,  after  removing  incumbrance, 
add),  and  of  the  property  hereinafter 
described,  and  the  rents,  issues,  income, 
and  profits  thereof,  to-wit  (describing 
specific  property). 

*And  it  is  further  ordered,  that  the 
said  referee  take  from  such  receiver 
security  for  the  faithful  performance 
of  his  trust,  to-wit,  a  bond  in  the  sum 

of  dollars,  with  two  or  more 

sufficient  sureties,  approved  by  said 
referee,  and  file  the  same  with  the  clerk 
of    this    court     (or,    of    the    county    of 


_^  18 — .     2  Abb.  Forms  676. 


And  it  is  further  ordered,  tha<-  upon 
the  filing  of  such  security,  and  of  the 
said  referee's  report,  such  receiver  shall 
be  vested  with  the  usual  rights  and 
powers  of  receivers  nnder  this  court. 
And,  further,  the  said  defendant  Y.  Z. 
is  hereby  ordered  to  appear  before  the 
said  referee,  and  assign,  convey,  trans- 
fer, and  deliver  over  to  such  I'^ceiver, 
on  oath  and  under  the  direction  of  the 
said  referee,  the  estate,  property, 
choses  in  action,  and  elTects  as  to  which 
such  receiver  is  appointed,  as  aforesaid, 
with  all  vouchers  and  papers  relating 
thereto;  as  well  as,  from  time  to  time, 
produce  such  books  and  papers,  and 
submit  to  such  examination  as  the  said 
referee  shall  direct,  in  relation  to  the 
property  or  effects  which  he  is  directed 
to  assign  and  deliver  over.  And,  also, 
that  the  plaintiff  be  at  liberty  to  ex- 
amine witnesses  before  the  said  referee 
in  relation  to  the  real  estate,  lease-hold, 
chattels— real  and  personal  and  equit- 
able interests,  tilings  in  action,  and 
effects  of  the  said  defendant  Y.  Z.;  and 
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also  as  to  any  matter  charged  in  the 
said  complaint  and  not  admitted  by  the 
said  defendant  on  such  examination,  so 
far  as  necessary  to  carry  out  the  ob- 
ject of  this  order.  And  it  is  also  or- 
dered, that  the  receiver,  when  so  ap- 
pointed, shall  have  general  power  and 
authority  to  sue  for  and  collect  any 
of  the  debts,  demands,  and  rents  be- 
longing to  the  said  defendant  Y.  Z, 
which  may  be  transferred  to  him,  and 
to  compromise  and  settle  such  as  are 
unsafe  or  of  a  doubtful  character.  (He 
may  also  sue  in  the  name  of  the  debtor 
where  it  is  necessary  or  proper  for  him 
to  do  so);  but  the  said  receiver  will 
not,  in  his  accounts,  be  allowed  for  the 
costs  of  any  suit  brought  by  him 
against  an  insolvent  from  whom  be  is 
unable  to  collect  his  costs,  unless  such 
suit  is  brought  by  order  of  the  court 
or  by  the  consent  of  all  persons  in- 
terested in  the  funds  in  his  hands.  And 
the  tenants  of  such  real  estate  of  the 
debtor  Y.  Z.  as  may  also  be  assigned 
or  transferred  to  the  said  receiver  are 
to  attorn  to  such  receiver;  or  the  said 
receiver  may,  when  necessary,  apply 
for  an  order  that  any  of  such  tenants 
attorn  and  pay  rents  to  him.  And  such 
receiver  is  hereby  permitted  to  make 
leases  from  time  to  time,  as  may  bo 
necessary,  of  any  such  real  estate,  tor 
a  term  not  exceeding  (one  year).  And 
it  is  also  hereby  made  the  duty  of  the 
said  receiver,  without  any  unreasonable 
delay,  to  convert  all  the  personal  es- 
tate and  effects  which  may  be  assigned 
or  delivered  over  to  him  into  money;  but 
he  is  not  to  sell  any  real  estate  with- 
out the  special  order  of  the  court,  al- 
though he  may  sell  desperate  debts  and 
all  other  doubtful  claims  to  personal 
property  by  public  auction,  giving  at 
least  ten  dajs'  public  notice  of  the 
time  and  place  of  such  sale.  Before 
making  such  appointment,  said  referee 
shall  ascertain  whether  a  receiver  be 
already  appointed  of  the  estate  and 
effects  of  the  said  defendant;  and  if 
there  should  be,  and  if  the  referee  ap- 
points him  to  be  the  receiver  herein 
also,  then  ail  the  rights  and  powers 
herein  provided  shall  attach  to  such 
present  receiver.     2  Abb.  Forms  380. 

D.  Befercc's  Order  That  Defendant 
Deliver  and  Convey  to  lieeeivcr. 

It  appearing  to  my  satisfaction,  by 
the  examination  of  the  defendant  Y.  Z. 
(and  of  O.  I',  and  Q.  ]{.,  i)roduced, 
Bworn,  and  examined  before  mo  as  wit- 


nesses), on  the  reference  before  me 
held  pursuant  to  the  order  appointing 
me  referee  herein,  bearing  date  on  the 

— day  of ^  IS that 

said  defendant  has  certain  goods  and 
chattels,  as  of  his  own  property,  and 
now  in  his  possession,  to-wit  (describ- 
ing them  generally) ;  also,  certain  bills, 
notes,  and  evidences  of  debt,  that  is  to 
say  (specifying  them)  in  his  possession; 
also,  certain  accounts,  the  books  of 
original  entries  of  which  are  in  pos- 
session or  under  the  control  of  said 
defendant  Y.  Z.  (etc.,  stating  as  par- 
ticularly as  may  be  the  kind  and  de- 
scription of  property  discovered  upon 
such  examination): 

I,  the  undersigned  referee,  do  hereby 
order  and  direct  that  the  said  defend- 
ant do,  within days  from  the 

date  hereof,  deliver  over  to  E.  C,  the 
receiver  in  this  action,  the  said  per- 
sonal property,  bills,  notes,  and  evi- 
dences of  debt,  and  books  of  account 
(each  of  said  defendants  delivering  to 
said  receiver  so  much  of  said  property, 
bills,  notes,  evidences  of  debt,  and  books 
of  account  as  may  be  in  his  separate 
possession);  and  also  all  other  property 
(not  exempt  from  execution),  evidences 
of  debt,  books  of  account,  etc.,  etc., 
owned  by  said  defendant  at  the  time 
of  the  commencement  of  this  action, 
and  which  are  susceptible  of  delivery, 
in  the  possession  of,  or  under  the  con- 
trol of  (either  of  the)  defendant  (s). 

And  I  further  order  and  direct  that 
said  defendant  Y.  Z.  execute  and  de- 
liver (a  general  assignment  to  said  re- 
ceiver, to  be  approved  by  me;  and  also 
execute,  acknowledge,  and  deliver  to 
said  receiver),  under  my  direction,  a 
conveyance  and  assignment  of  the  real 
estate  mentioned  in  said  complaint,  and 
of  the  rents,  issues,  and  profits  thereof. 
2  Abb.  Forms  3!(3. 

V.    Order  Appointing  Receiver  in  Cred- 
itor's Suit  Against  Foreign  Cor- 
poration and  Resident  Agent. 
Whereas,  it  lias  been  made  to  appear 
to  this  court  by  the  report  of  C.  S.  11., 
to  whom  this  cause  was  referred  as  mas- 
ter,   that   there    are   now    in    the    hands 
and  possession  of  H.  E.  one  of  said  re- 
spondent's    promissory    notes     to     the 

amount   of   $ ,    accounts   to   the 

amount    of    $ ,    and    money    to 

the  amount  of  $ ,  belonging  to 

the  said  Columbia  Insurance  Comjiany, 
over  and  above  all  claims  or  liens  which 
the  said   11.   E.    has   against   said    com- 
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pany  or  their  property  in  his  liaiuls. 
Ami  whoroas  it  has  boon  made  to  ap 
pear  tliat  it  is  necessary  tiiat  some 
fit  aiul  proper  person  shouhi  be  ap- 
pointed to  receive  and  hold  said  prom- 
issory notes,  accounts,  and  money,  until 
the  further  order  of  this  court,  with 
authority  also  to  collect  and  compro- 
mise said  notes  and  accounts,  accord- 
ing to  his  best  judgment  and  discre- 
tion. 

It  is  ordered  that  E.  M.  be,  and 
hereby  is,  appointed  a  receiver,  to  re- 
ceive and  liold  said  promissory  notes, 
accounts,  and  money;  and  the  said  E.  M. 
is  hereby  authorized  to  collect  salQ 
notes  and  accounts,  and  to  receive  less 
than  the  full  amounts  due  thereon 
whenever  the  full  amounts  in  his  best 
judgment  arc  not  collectible,  subject  in 
all  cases  to  the  approval  of  the  court; 
and  to  surrender  up  said  notes,  and  to 
give  receipts  for  the  payment  of  said 
accounts  upon  the  payment  thereof,  in 
whole  or  in  part  as  aforesaid. 

And  the  said  E.  M.  is  to  retain  said 
funds,  promissory  notes,  and  accounts, 
or  the  proceeds  thereof,  and  to  account 
for  and  pay  over  the  same  as  this  court 
shall  hereafter  order  and  direct. 

And  the  said  H.  E.  is  hereby  ordered 
and  directed  forthwith  to  deliver  and 
pay  to  said  E.  M.,  receiver  as  afore- 
said, the  promissory  notes,  accounts  and 
funds  aforesaid,  and  all  books  and 
papers  in  his  possession  or  under  his 
control  relating  thereto.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2343. 

VI.  Injunction  in  Creditors'  Actions 
Against  Selling,  Etc. 
From  selling,  assigning,  or  transfer- 
ring, receiving,  collecting,  discharging, 
or  incumbering,  or  in  any  manner  dis- 
po.=;ing  of  or  interfering  with  any  prop- 
erty, real  or  personal  (not  exempt  by 
law  from  execution),  things  in  action, 
or  other  equitable  property  or  inter- 
ests, of  any  kind  whatever,  held  or  con- 
trolled by  him,  or  by  any  other  person 
held  in  trust  for  him  or  for  his  use 
and  benefit,  or  in  which  he  has  any 
interest  whatever.  And  where  the  com- 
plaint seeks  to  reach  the  surplus  pro- 
ceeds of  a  trust  beyond  what  is  neces- 
sary for  the  debtor's  support,  except 
where  such  trust  has  been  created  by, 
or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  some  person  other  than  the 
said  defendant,  add:  And  said  defend- 
ant and  his  agents  are  further  enjoined 
from  receiving  or  using,  or  suffering  to 


be  applied  to  his  use,  any  more  of 
(here   designate  fund   or  income),  than 

the    (annual   sum   or    rate    of   

dollars). 

And  said  defendant  and  his  agents 
are  further  enjoined  from  making  any 
assignment  of  his  property,  and  from 
confessing  any  judgment,  for  the  pur- 
pose of  giving  preference  to  any  other 
creditor  over  the  plaintifT,  or  from  do- 
ing any  other  act  or  thing  to  enable 
other  creditors  or  persons  to  obtain 
any  jjortion  of  his  said  property.  2 
Abb.  Forms  346. 

VII.    Judgment  and  Decrees. 

A.  Decree  DiscJiarginff  One  Defendant 
on  Paying  Amount  Reported  to 
Beceivcr. 

Whereas  this  cause  was  referred  on 
the  27th  day  of  April,  A.  D.  1857,  to 
G.  S.  II.,  esq.,  as  master,  to  ascertain 
and  report  what  amount  of  funds,  prom- 
issory notes,  or  other  ehoses  in  action 
belonging  to  said  Columbia  Insurance 
Company  were  in  the  hands  of  II.  E., 
the  other  respondent,  and  what  liens, 
if  any,  the  said  H.  E.  had  upon  the 
same,  as  will  more  fully  appear  by  a 
reference  to  said  order;  and  whereas 
said  G.  S.  II.,  in  pursuance  of  said  or- 
der, has  now  made  his  report  to  this 
court,  wherein  and  whereby  it  a])pears 
that  there  are  now  in  the  hands  of 
said  II.  E.  promissory  notes  belonging 
to    said    Columbia    Insurance    Company 

to   the   amount   of   .$ ,   accounts 

to   the  amount   of  $ ,  and  cash 

to   the   amount  of   $ ,  and  that 

the  said  H.  E.  has  a  lien  thereon  for 
the  following  claims,  namely:  (stating 
them). 

Making  in  all  the  sum  of  .$ . 

Now  it  is  hereby  ordered  and  de- 
creed, that  the  said  H.  E.  deliver  to 
E.  M.,  Esq.,  who  has  been  appointed 
receiver  in  this  case,  the  said  promis- 
sory notes  and  accounts,  and  all  books, 
papers,  and  vouchers  relating  to  the 
same,  and  also  that  the  said  II.  E.  pay 

to  said  receiver  the  sum  of  .$ , 

being  the  balance  of  cash  in  his  hands, 
after  deducing  the  amount  of  his  claims 
and  liens  as  aforesaid;  and  also,  if  the 
said  H.  E.  is  not  held  to  pay  the  two 
said  notes  of  $120  and  $90  as  afore- 
said, then,  that  said  II.  E.  pay  to  said 
receiver  the  additional  sum  of  two 
hundred   and  ten  dollars    (.$210). 

And  after  compliance  by  the  said 
H.  E.  with  each  and  every  one  of  the 
terms  of  this  order,  it  is  ordered  and 
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decreed  that  the  said  H.  E.  be  forever 
discharged  from  all  liability  to  account 
to  the  plaintiflf,  or  to  said  Columbia 
Insurance  Company,  or  to  any  other 
person  or  corporation,  for  said  funds, 
promissory  notes,  or  accounts  as  afore- 
said; and  that  as  against  the  said  H.  E. 
this  bill  be  dismissed.  3  Dan.  Ch.  PL 
&   Pr.    (Perkins'   ed.)    2344. 

B.    Decree  Setting  Aside  Fraudulent 
Conveyance,  Charging  Beal  Es- 
tate With  Judgment  Debt,  and 
Not  Permitting  Conveyance  To 
Stand   as   Security   on   Account 
of  Intent  To  Defraud. 
This  cause  came   on  to  be   heard  at 
this  term,  and  was  argued  by  counsel, 
and  thereupon  upon  consideration  there- 
of. 

It  was  ordered,  adjudged,  and  decreed 
as  follows,  to-wit:  that  the  convej-ance 
made  by  the  said  S.  S.  mentioned  in 
the  bill  and  answers  in  this  cause,  bear- 
ing date  the  loth  day  of  September, 
A.  D.  1809,  to  the  said  Esther  Steene 
and  Elizabeth  Foster,  and  William 
Steene  and  the  said  William  Foster, 
for  two  certain  farms  lying  in  G.  and 
F.,  in  the  county  of  P.,  within  said 
district  of  R.  I.,  containing  three  hun- 
dred and  thirty-five  acres  of  land,  one 
called  the  Wells  farm  and  the  other 
called  the  Rounds  farm,  and  also  the 
conveyances  in  the  said  bill  and  an- 
swers mentioned,  made  by  the  said 
S.  S.  to  the  said  Z.  S.,  bearing  date 
the  15th  day  of  September,  A.  D.  1809, 
for  a  farm  or  lot  of  land,  situate  in 
Smithfield,  in  said  district,  and  known 
by  the  name  of  the  Waterman  lot,  con- 
taining fifty-four  acres,  and  also  the 
conveyances  in  the  said  bill  and  an- 
swers mentioned,  made  by  the  said  S.  S 
to  D.  S.,  and  to  D.  S.  and  the  said 
A.  S.,  bearing  date  the  15th  and  18th 
days  of  September,  A.  D.  1.S09,  for  the 
farm  on  which  the  said  D.  S.  then  lived, 
situate  in  G.  aforesaid,  called  the  D.  E. 
farm,  lying  on  both  sides  of  the  turn- 
pike road;  and  also  the  deed  in  the 
said  bill  and  answers  mentioned,  made 
by  the  said  S.  S.  to  the  said  Z.  S.,  bear- 
ing date  the  ISth  day  of  Spptember, 
A.  D.,  1809,  for  a  lot  of  land  situate 
in  said  G.,  containing  twenty-six  acres; 
and  also  the  deed,  in  the  said  bill  and 
answer  mentioned,  made  by  the  said  S. 
S.,  to  the  said  Z.  S.  and  S.  S.,  Jr.,  bear- 
ing date  the  22d  day  of  November,  A.  D. 
1809,  for  the  farm  whereon  the  said 
8.  S.  then  lived,  situate  io  the  said  G., 


it  being  all  the  land  he  purchased  of 
John  Eddy,  etc.,  and  is  about  three 
hundred  acres,  were  made  by  the  said 
S.  S.  with  the  intent  to  defraud  his 
creditors,  and  particularly  the  plaintiff, 
and  are,  therefore,  as  to  the  plaintiff, 
utterly  void. 

But  inasmuch  as  it  appears  to  the 
court,  that  the  real  estate  so  as  afore- 
said conveyed  to  the  said  D.  S.,  and 
to  the  said  D.  S.  and  A.  S.,  have,  with 
the  exception  of  a  life  estate  therein 
still  held  by  the  said  A.  S.,  been  con- 
veyed to  persons  who  are  not  parties 
to  the  present  bill,  and  the  plaintiff 
seeks  no  relief  against  them,  it  is  fur- 
ther ordered,  adjudged,  and  decreed, 
that  the  said  life  estate  of  said  A.  S. 
only  be  subject  to  the  debt  of  the 
plaintiff  in  this  suit,  in  manner  as 
hereinafter  stated,  without  prejudice 
to  the  rights  of  persons  not  parties  to 
this  bill. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  said  conveyance 
before  mentioned,  having  originated  in 
a  meditated  fraud  upon  the  creditors 
of  the  said  S.  S.,  cannot  be  permitted 
to  stand  as  a  security  for  any  debts 
then  due  to  the  grantees,  or  for  any 
subsequent  advances  by  them  made  in 
furtherance  of  the  original  intention  of 
the  parties  thereto. 

And  it  is  further  declared  and  decree, 
that  the  plaintiff  has  a  right  to  be  paid 
the  principal  debt  due  to  him,  with  in- 
terest up  to  the  time  of  this  decree, 
and  that  the  same  ought  to  be,  and  is 
decreed  to  be,  a  charge  on  the  same 
lands,  and  on  the  rents  and  profits 
(making  all  proper  allowances),  which 
have  accrued  to  the  respective  respond- 
ents, or  might  have  accrued  to  them 
without  wilful  default,  since  the  estates 
contained  in  the  same  conveyances  have 
com©  to  their  hands,  possession,  and 
use;  and  it  is  declared  and  decreed, 
that  the  said  lands,  rents,  and  profits, 
are  specifically  holden  for,  and  charged 
with  tlie  payment  of  the  plaintiff's 
said  debt. 

And  it  is  further  declared  and  de- 
creed, that  the  defendants  be  permitted 
to  pay  in  the  proportion  of  the  value 
of  the  estates  respectively  conveyed  to 
them,  to  be  ascertained  by  a  master, 
the  amount  due  to  the  plaintiff  for 
principal  and  interest,  with  costs,  if 
they  shall  elect  so  to  do,  within  sixty 
days  from  the  date  of  tliis  drcree,  and 
in  that  event  the  plaintiff  is  to  assign 
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to  tluM...  bv  oonveyancos  lo  bo  approved 
l,v  a   master,  all   his   rijiht  and  t.tle  to 
the    iud-..uM,ts   stated    in    bis   b.ll     an. 
to    the    dobts    duo.    and    bis    n^'bt    and 
title    luulor    this    dcorce;    and    the    de- 
fendants shall  bo  admitted  to  bold  the 
same   aocordinsly   as   ^-^/j^'^-f    °°   ;^\' 
same  lands;  but  if  the  dotendants  shall 
Tiot  pav  the  said  debt  and  costs  within 
the    period    aforesaid,    then     the     same 
master    is    to    ascertain    the    rents    and 
profits  of  the  said  estates  as  aforesaid, 
which    are   to    be    paid    by   the    dotend- 
ants respectively  towards  the  discharge 
of    the    plaintitr's    debt,    and     i*  /his 
fund  shall  not  be  sutlicient,  or  shall  not 
be    productive,    then    it   is    further    de- 
clared   and    decreed,    that    the    master 
■shall  sell  the  lands  so  conveyed  to  tlie 
defendants   bv   the    conveyances    afore- 
said    or    a    sutKciency    thereof    to    pay 
the 'plaintiff's   debt,  interest,   and  cost, 
at   public    auction    to   the    highest   bid- 
der,   in    manner    as   shall    hereafter    be 
decreed    bv    the    court,    and    make    due 
and   legal' conveyances   thereof    to    the 
purchaser  or  purchaser3  thereof  and  the 
defendants  S.  S,  Z.  S.,  A.  S.,  S.  S.,  Jr., 
E.  S.,  W.  F.,  and  E.  F3  shall  respective- 
ly jo'in  in   such  conveyance   or   convey- 
ances,  releasing   their   right,   title,    and 
interest  therein  and  thereto,  and  cove- 
nanting against  their  own  acts,  in  such 
manner    as    the    master    shall    approve, 
and  the   proceeds  of  sucb  sale  shall  be 
brought  into  this  court  to  discharge  the 
plaintifif-'s   debt   and   costs   of   suit. 

And   it    is    further    declared    and    de- 
creed,   that    it    be    further    referred    to 
the    same    master,    to    ascertain   by    an 
examination  of  the  plaintiff  on  oath  or 
otherwise,  what  was  the  value  at  which 
the   plaintiff   received  the   farmers'   ex- 
change  bills   for   which   the   drafts,   on 
which    his    judgments     were     founded, 
were    given,    at   the   time    when    he   re- 
ceived   or   bought    the    same,    and   that 
the  plaintiff  is  to  be  allowed  that  sum, 
the  damages  on  said  drafts  at  the  rate 
allowed  by  law,  on  the  bills  of  the  like 
nature,    and    his    costs    of    suit,    in    the 
state   courts   of  R.   I.,   as   his   principal 
debt,    and   the    interest    is    to    be    com- 
puted   thereon    as    aforesaid,    and     the 
same   master  is  to   make   his  report   as 
soon   as  may  be,   and  in  the   meantime 
all   further  proceedings  and   orders   are 
reserved    for    the    consideration    of   the 
court.     3  Dan.  Ch.  PI.  &  Pr.   (Perkins' 
ed.)    2277;    Bean    v.    Smith,    2    Mason 
(U.  S.)  299-303. 


C.     Judfimcnt  in  Creditor's  Suit,  Set- 

ting     Aside     Convcyancr     With 

Leave  To  Proeeed  on  Execution. 

It   is  adjudged,  that  the  conveyance 

(describing  it)   dated  the  day 

of ,    18 ,   executed   by   the 


defendant  Y.  Z.  to  the  defendant  W.  X., 
was  made  with  intent  to  defraud  the 
creditors  of  the  said  Y.  Z.,  and  is  void 
as  against  the  plaintiff  in  this  action; 
and  that  the  judgment  confessed  by 
the    defendant  *Y.    Z.    in    favor    of    the 

defendant  U.  V.  in  the  court, 

and   entered   in   the   office  of  the   clerk 

of ,   for dollars,  was 

made  with  intent  to  defraud  the  cred- 
itors of  said  Y.  Z.  (or,  is  insufficient, 
and,  in  law,  fraudulent  as  against  the 
creditors  of  said  Y.  Z.) ;  and  that  the 
same,  and  all  the  proceedings  thereon, 
the  execution,  and  the  sale  thereunder, 
and    the    sheriff's    certificate     of    sale, 

bearing     date     the day     of 

,  18 ,  and  his  deed,  bearing 

date    the   day    of , 

IS ,  to  the  defendant  S.  T.,  in  pur- 
suance thereof,  arc  each  and  all  void  as 
against  the  plaintiff  in  this  action  (and 
said  judgment  is  ordered  to  be  can- 
celled and  discharged  of  record  by  the 
clerk  of  this  court). 

And  it  is  further  adjudged,  that  the 
plaintiff    recover     of     the     defendants 

(naming  which)   dollars  costs 

of  this  action. 

And  it  is  further  adjudged,  that  the 
plaintiff  in  this  action  is  at  liberty  to 
procv'^ed  upon  his  execution  heretofore 
issued  upon  the  judgment  in  his  favor 
mentioned  in  the  complaint,  or  to  issue 
another  execution,  as  he  may  be  ad- 
vised;   and    that    the     said     defendant 

deliver    to    the    sheriff    upon 

anv   such   execution   said   property    (de- 
scribing   the    property   reached),   to   be 
sold   and   applied   to   satisfy   said   judg- 
ment,  and   interest,   and   also   the   costs 
of  this  action.    2  Abb.  Forms  5.58. 
D,     Judgment  Avoiding  Sale  and  Gen- 
eral Afmignment,  Directing  Sale 
ly  Sheriff. 
(After    declaring   incumbrance,    etc., 
void,  continue): 

And  it  is  further  adjudged,  that  the 
property  described  in  the  complaint  (or, 
in    said    assignment)    be    sold    by    the 

sheriff     of    county     (proceed 

with  directions  as  to  mode  of  sale,  and 
direct  payment  to  the  ydaintiff  of  the) 
net  proceeds,  or  so  much  thereof  as  will 
satisfy  the  amount  of  the  judgment  de- 
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scribed    in    the    complaint,     being     for 

dollars,  with  interest  from  the 

day  of  ,   18 ,  and 

dollars    costs    of    this    action. 

And  if  there  be  any  surplus  remaining 
after  such  payment,  the  sheriff  pay  the 
same  to  the  defendant  (debtor)  or  his 
attorney.     2  Abb.  Forms  561. 

E.  Avoiding  Sale  and  General  As- 
signment, and  Directing  Trans- 
fer to  Receiver. 

Therefore  it  is  adjudged,  that  the 
plaintiffs,  by  virtue  of  their  judgment 
and  execution,  and  the  commencement 
of  this  action,  have  a  lien  upon  all  the 
property  of  every  description  of  the 
said  defendants  (debtors),  and  all  that 
was  assigned  or  transferred  by  them  to 
the  defendant  (a  vendee  of  certain 
goods),  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  plaintiff's  judg- 
ment,   interest,    and    costs,    which    lien 

took    effect    on    the   day     of 

,    18 ,    when    the    summons 

and  complaint  herein  were  served;  and 
that  the  assignment  to  the  defendant 
(an  assignee  for  benefit  of  creditors), 
and  the  sale  to  the  said  (vendee)  in 
the  pleadings  mentioned,  was  made  with 
intent  to  hinder,  delay,  and  defraud  the 
plaintiffs  and  other  creditors  of  the 
said  (debtors),  was  and  is  void  as 
against   them. 

It  is  therefore  ordered  and  adjudged, 
that*  the  sale  made  by  the  defendants 
(debtors)  to  the  defendant  (vendee), 
and  the  assignment  made  by  said  de- 
fendants (debtors)  to  the  defendant 
(assignee),  be,  and  they  hereby  are  set 
aside  and  declared  void;  and  that  the 
said  (assignee)  do  forthwith  pay  and 
deliver  all  the  money  and  other  prop- 
erty assigned  to  him,  and  the  proceeds 
thereof,  to  R.  C.  (receiver  heretofore 
appointed  of  tlie  property  of  tlie  said 
[debtors]  and),  who  is  hereby  appointed 
receiver  in  this  action,  as  well  of  the 
property  belonging  to  the  said  (debtors) 
as  of  that  assigned  to  said  (assignee), 
and   that   sold   to   said    (vendee). 

And  it  is  further  ordered  and  ad- 
judged, that  tlie  defendant  (vendee) 
do  transfer  and  deliver  all  the  property 
sold  to  him,  and  the  proceeds  thereof, 
to  the  said   receiver. 

And  it  is  furtlier  ordered  and  ad- 
judged, that  tiie  said  receiver  do  pay 
to    the    said    7)lain1iffs    the    amount    of 

their    said     judgment,     being     

dollars  with  interest  from  the  • 

day  of  ,   IS ,  and  


dollars,  the  plaintiff' 's  costs  in  this  ac- 
tion, out  of  the  said  money  and  prop- 
erty (or  any  other  money  and  property 
received  by  him  as  such  receiver,  or  the 
proceeds  thereof,  or  so  much  thereof 
as  has  not  been  already  disposed  of 
by  the  order  of  a  competent  court,  bind- 
ing upon  the  said  receiver,  and  naviug 
priority  over  the  plaintilfs). 

And   it   is   hereby   referred   to   R.   F., 
Esq.,   counsellor-at-law,   of   the    city   of 
■,  to  examine  into  the  accounts 


and  doings  of  the  said  (assignee),  while 
acting  or  professing  to  act  as  assignee 
under  the  said  assignment,  and  also 
to  decide  upon  what  sums  are  proper- 
ly and  what  sums  are  improperly 
charged,  credited,  or  entered  by  said 
defendant  (assignee)  in  his  accounts  as 
such  assignee,  and  to  adjust  and  settle 
the  said  accounts,  and  to  direct  the  de- 
livery to  said  receiver,  and  the  pay- 
ment to  him  of  any  assets  or  moneys 
pertaining  to  said  assigned  estate  yet 
remaining  in  the  hands  of  said  defend- 
ant, or  for  which  he  is  or  ought  to  be 
chargeable. 

And  that  said  referee  do  also  ex- 
amine and  inquire,  so  far  as  is  prac- 
ticable, what  disposition  has  been  made 
of  the  property  sold  to  the  said  (ven- 
dee), and  where  the  same  now  is;  that 
he   charge   the   said    (vendee)    with   the 

sum   of dollars,    as   tne   price 

of  the  said  property,  and  credit  him 
with  any  portion  of  the  same  that  he 
may  deliver  to  the  receiver  at  its  value, 
based  upon  the  estimate  that  the  whole 

property   so    sold   was   worth    

dollars. 

And  it  is  further  ordered,  that  either 
party  be  at  liberty  to  apply  to  this 
court  at  any  time  for  further  directions 
upon  the  foot  of  this  judgment.  2  Abb. 
Forms  559. 


CRIMINAL    CONVERSATION. 

I.  Declaration,  313 

II.  Complaint,  314 

CROSS-REFERENCE : 
Arrest  in  Civii,  Cases: 

Cajiias,    Criminal    Conversation. 
I.    Declaration  for  Criminal  Conversa- 
tion. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F,, 
his  attorney,  comj)lains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case: 
For  that  wliereas  the  said  defendant, 
contriving,  and  wrongfully,  wickedly 
and    unjustly    intending    to    injure    the 
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faid  plnintiff,  and  to  deprive  bim  of 
the  comfort,  fi-llowship,  society,  aid 
and  assistance  of  K.  H.,  the  wife  of 
him  the  said  plaint itY.  and  to  alienate 
and  destroy  her  .-ifToction  for  him  the 
said  plaint  ilT.  heretofore,  to-wit,  on, 
etc.,  and  divers  other  days  and  times, 
between  that  day  and  the  day  of  ex- 
hibiting this  bill  (or  "the  commence- 
ment of  this  suit"),  at,  etc.,  , 

wroni;fully,  wickedly  and  unjustly  de- 
bauched, and  carnally  knew  the  said 
E.  B.,  then  and  there,  and  still  being 
the  wife  of  him  the  said  plaintiff,  and 
thereby  the  afl'ection  of  the  said  E.  B. 
for  him  the  said  plaintiff  was  then  and 
there  alienated  and  destroyed,  and  also, 
by  means  of  the  premises,  he  the  said 
plaintiff  hath  thence  hitherto  wholly 
lost  and  been  deprived  of  the  comfort, 
fellowship,  society,  aid  and  assistance 
of  the  said  E.  B.,  his  said  wife,  in 
his  domestic  ailairs,  which  he  the  said 
plaintiff  during  all  that  time  ought  to 
have  had,  and  otherwise  might  and 
would  have  had,  to-wit,  at,  etc.,  afore- 
said. To  the  damage  of  the  said  plain- 
tiff  of dollars,   and   therefore 

he  brings  his  suit,  etc.  Burr.  App.  307, 
§575;   2  Chit.  PI.  642,  643. 

n.    Complaint  for  Criminal  Conversa- 
tion. 

I.  That  M.  B.  is,  and  at  the  times 
hereinafter  mentioned  was,  the  wife  of 
the  plaintiff. 

II.  That  in  the   month  of  , 

18 — ,  while  the  plaintiff  was  living  and 
eohabitating  with  and  supporting  her, 
in  ,  and  while  they  were  liv- 
ing together  happily  as  man  and  wife, 
the  defendant,  wrongfully  contriving 
and  intending  to  injure  the  plaintiff' 
and  to  deprive  him  of  the  comfort, 
society,  aid  and  assistance  of  his  wife, 

on  the day  of  ,  18 — , 

at  (forcibly  and  without  the 

consent  of  the  said  M.  B.,  and),  wick- 
edly, wilfulh-  and  maliciously  debauched 
and  carnally  knew  the  said  M.  B., 
without  the  privity  or  consent  of  the 
plaintiff. 

III.  That  thereby  the  affection 
which  the  said  M.  B.,  theretofore  had 
for  the  plaintiff  was  alienated  and  de- 
stroyed, and  the  plaintiff  was  deprived 
of  the  comfort,  society,  aid  and  assist- 
ance which  he  otherwise  would  have 
had  from  the  said  M.  B.,  and  has  suf- 
fered great  distress  of  body  and  mind, 

to    his    damage    dollars.        1 

Abb.  Forms  504. 


CROSSBILL. 

I.  Cross-Bills,  311 

.\.     To  Have  Release  Executed,  314 
H.     7)1    Nature   of   Pica   Puis   Darrein 
Contiiniance,  316 

II.  Stay  of  Proceedings,  317 

.\.     Xolice  of  Motion.  ^^\7 
H.     Onlrr   To  Htuy,  317 

III.  Petition    To   Use   Depositions   in 
Cross-Cause,  317 

IV.  Order  That  Original  and  Cross-Bill 

Be  Heard  Together,  317 
I.     Cross-Bills. 

A.     Cross-Bill     by     Administrator    de 

Bonis    Non    To    Have    lielease 

Executed. 
Humbly  complaining  showeth  unto 
your  honors  your  orator  T.  B.,  of,  etc., 
administrator  of  the  goods  and  estate 
which  were  of  R.  H.,  late  of,  etc.,  de- 
ceased, at  the  time  of  his  death,  left 
unadministered  by  M.  H.,  late  of,  etc., 
in  her  lifetime,  now  deceased,  and 
which  said  M.  H.  in  her  lifetime,  and 
at  the  time  of  her  death,  was  adminis- 
tratrix of  the  goods  and  estate  which 
were  of  the  said  R.  H.,  deceased,  at 
the  time  of  his  death;  that  J.  M.,  late 
of,  etc.,  deceased,  when  of  sound  mind, 
duly  made  his  last  will  and  testament 
in  writing,  and  thereby  after  bequeath- 
ing several  pecuniary  legacies,  gave 
the  residue  of  his  goods  and  estate, 
subject  to  the  payment  of  his  debts, 
to  his  daughter  H.,  then  an  infant 
under  the  age  of  twenty-one  years,  but 
now  the  wife  of  J.  C,  of,  etc.  (and 
which  J.  C.  and  H.,  his  wife,  are  two 
of  the  defendants  hereinafter  named), 
and  thereby  appointed  R.  P.,  of,  etc. 
(another  defendant  hereinafter  named), 
and  the  said  R.  H.,  executors  of  his 
said  will;  as  by  the  said  will,  refer- 
ence! being  thereunto  had,  will  more 
fully  appear.  And  your  orator  further 
showeth  unto  your  honors,  that  the  said 

testator  died  on  or  about  the  • 

day    of   ,    without    altering    or 

revoking  his  said  will,  leaving  his  said 
daughter  H.  him  surviving;  and  upon, 
or  soon  after,  his  decease,  the  said  R. 
P.  and  R.  H.,  as  such  executors  as 
aforesaid,  duly  proved  the  said  will  in 
the  proper  court,  and  the  said  R.  P., 
who  principally'  acted  in  the  execution 
of  the  said  will  (the  said  R.  11.  having 
only  interfered  for  the  sake  of  con- 
formity), under  and  by  virtue  of  such 
probate,  possessed  himself  of  a  consid- 
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erable  part  of  the  said  testator's  goods 
and  effects. 

And    your    orator    further     showeth 
unto   your  honors,  that  the  said  R.  H. 

departed  this  life  on  or  about , 

and  shortly  after  his  decease  letters 
of  administration  were  duly  granted  to 
the  said  M.  H.,  his  wife,  who  died  on 
or  about  ;  and  after  her  de- 
cease such  letters  of  administration  of 
the  unadministered  goods  and  estate  of 
the  said  R.  H.,  deceased,  as  aforesaid, 
were  duly  granted  to  your  orator  by 
the  proper  court  of  probate,  as  by  such 
letters  of  administration,  reference  be- 
ing thereunto  had,  will  appear. 

And  your  orator  further  showeth 
unto  your  honors,  that  the  said  R.  H., 
previously  to  his  death,  accounted  for 
and  paid  to  the  said  R.  P.,  as  such 
co-executor  as  aforesaid,  all  such  part 
of  the  estate  of  the  said  testator  as 
had  been  received  by  him  the  said  R. 
H.,  as  such  executor  as  aforesaid,  and 
no  part  of  the  said  estate  remained  in 
the  hands  of  the  said  R.  H.,  at  the 
time  of  his  decease,  previously  where- 
to the  said  R.  H.  resided  in  the  coun- 
try, where  his  house  was  robbed,  and 
all  papers  relative  to  his  acts  as  such 
executor  as  aforesaid,  and  for  which 
he  had  accounted  as  hereinbefore  men- 
tioned, were  stolen,  and  have  never 
hitherto  been  recovered. 

And  your  orator  further  showeth 
unto  your  honors  that  the  said  J.  C. 
and  H.,  his  wife,  duly  intermarried 
previously  to  the  said  II.  attaining  the 
said  age  of  twenty-one  years,  which 
she  has  since  done,  and  after  that  pe- 
riod the  said  R.  P.  duly  accounted  for 
the  residue  of  the  said  testator's  estate 
with  the  said  J.  C.  (who  in  the  right 
of  said  H.,  his  wife,  became  entitled 
to  receive  the  same),  and  thereupon 
obtained  a  general  release  from  the 
said  J.  C.  and  IL,  his  wife,  of  all  de- 
mands in  respect  thereof,  as  by  the 
said  release,  reference  being  thereunto 
had,  will  appear.  And  your  orator 
hoped,  under  the  circumstances  afore- 
said, be  would  not  have  been  called 
upon  for  any  account  of  the  adminis- 
tration of  the  said  testator's  estate. 
But  now  so  it  is,  may  it  please  your 
honors,  etc.,  that  the  said  J.  C.  and  H, 
his  wife,  etc.,  have  lately  filed  their 
bill  in  this  honorable  court  against 
your  orator  as  such  representative  of 
the  said  R.  H.,  deceased,  as  aforesaid, 
for  an  account  of  the  estate  of  the 
said  testator  J.  M.  received  by  the  said 


R.  H.,  deceased,  in  his  lifetime,  as  such 
executor  as  aforesaid,  thereby  praying 
that    your    orator    may    be    decreed    to 
pay  the  said  J.  C,  in  right  of  his  wife, 
what,  upon  such  account,   shall  appear 
to   be   due   to  the   said  J.   C,  in   right 
of   the    said   H.,    his   wife,    out   of   the 
assets  of  the  said  R.  H.;  and  to  which 
said  bill  they  have  made  the  said  R.  P. 
a   defendant,   without   praying   any  ac- 
count or  relief  against  him.     And  they 
pretend  that  there  are  various  receipts 
and     accounts      (particularizing     those 
charged  in  the  original  bill)  of  the  said 
R.    H.,    deceased,    as    such   executor   as 
aforesaid,  as  to  the  estate  of  the  said 
testator,    which    remained    unaccounted 
for  by  the  said  R.  H.,  at  his  decease, 
and    which   ought   to   be   paid   by   your 
orator.      Whereas    your    orator    charges 
the  contrary  thereof  to  be  true   (nega- 
tiving    specifically    the     pretended     re- 
ceipts and  accounts);  and  that  an  ac- 
count  was   stated,   and  a  settlement   of 
accounts   took   place   between   the  said 
R.  H.,  previously  to  his  death,  and  the 
said   R.    P.,    and    that   an   account    has 
likewise  been  stated  and  settled  by  and 
between  the  said  R.  P.  as  such  surviv- 
ing executor  as  aforesaid,  and  the  said 
J.  C.  in  right  of  the  said  H.,  his  wife, 
since  she  attained  the   age   of  twenty- 
one   years    as    aforesaid;    and    that    no 
demand   was  ever  made   on   the  estate 
of  the  said  R.  11.  in  respect  of  his  ac- 
counts,  until   lately,   when   the    loss   of 
such    papers    as    aforesaid   was   discov- 
ered,   and    of    which    loss    your    orator 
charges  an  undue  advantage  is  intended 
and   attempted  to  be  taken;   and  your 
orator  also  charges  that  the  said  R.  P. 
abets  the  said   J.  C.   and  H.,   his  wife, 
in    their    proceedings,    and    refuses    to 
indemnify    the    personal    estate    of    the 
said  R.  H.,  in  respect  of  his  accounts 
in    the    execution    of    the    will    of    the 
said  testator  J.  M.  so  accounted  for  by 
him,    and   settled    with   the    said   R.    P. 
as   aforesaid;    and   the   said   R.    P.   also 
refuses  to  inform  your  orator  what   he 
knows  of  the  matters  aforesaid,  or  any 
of    them,    and    also    denies    such    state- 
ments as  have  been  made  by  him  rela- 
tive  thereto.      All    which    actings,    etc. 
In    tender    consideration    whereof,    etc. 
To   the   end,   therefore,   etc.     And   that 
the   said   J.   C.   and    H.,   his   wife,    may 
be   decreed   to  execute   to  your  orator, 
as  such  administrator  of  the  goods  and 
estate  of  the  said  R.  H.,  deceased,  left 
unadministered  by  the  said  M.  H.,  also 
deceased,  at  the  time  of  her  death,  a 
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general  release  of  all  claims  and  de- 
mands upon  such  una<lniiiiisterc(l  estate 
and  effects  of  the  said  K.  II.,  deceased, 
as  aforesaid,  in  respect  of  all  the  ac- 
counts of  the  said  K.  11.  in  the  execu- 
tion of  the  will  of  the  said  testator 
J.  M.;  or  that  an  account  may  be  taken 
of  the  said  estate  of  the  said  testator 
J.  M.,  received  by  the  said  R.  11.,  and 
of  bis  application  thereof;  your  orator 
being  willing  and  hereby  offering  to 
pay  what  (.if  anything)  shall  appear  to 
be" due  on  the  balance  of  such  account; 
and  that  the  said  K.  P.  may  be  de- 
creed to  indemnify  the  estate  of  the 
said  R.  11.,  and  your  orator,  as  such 
administrator  thereof  as  aforesaid,  in 
respect  of  such  part  thereof  as  the  said 
R.  H.  paid  to,  or  by  the  order,  or  for 
the  use  of  the  said  R.  P.,  or  otherwise 
to  account  for  and  pay  the  same  to 
your  orator.  And  that  the  said  J.  C. 
and  II.,  his  wife,  may  be  decreed  to 
pay  to  your  orator  his  costs  of  this 
suit.  And  that  your  orator  may  have 
such  other  and  further  relief,  etc.  May 
it  please,  etc.  3  Dan.  Ch.  PI.  &  Pr 
(Perkins'  ed.)   2103. 

B.  Cross-Bill  in  Nature  of  Pleas  Puis 
Darrein   Continuance. 

Complaining  showeth  unto  your  hon- 
or, your  orator  A.  B.,  of,  etc.  That 
C.  D.,  of,  etc.,  the  defendant  herein- 
after named,  on  or  about  the  • 

day  of  ,  filed  his  bill  of  com- 
plaint in  this  honorable  court  against 
your  orator,  thereby  praying  (state  the 
prayer  of  the  bill),  and  your  orator 
being  duly  served  with  process  of  sub- 
poena, appeared  and  put  in  his  answer 
thereto,  to  which  answer  the  said  C.  D. 
replied;  and  issue  being  thus  joined, 
witnesses  were  examined  on  both  sides, 
and  the  proofs  closed;  whereupon  the 
said  cause  was  noticed  for  hearing  by 
the  said  C.  D.,  before  your  honor,  as 
by  the  said  bill,  and  other  pleadings 
and  proceedings  in  the  said  cause,  now 
remaining  filed  as  of  record  in  this  hon- 
orable court,  reference  being  thereunto 
bad,  will  more  fully  appear. 

And  your  orator  further  showeth 
unto  your  honor,  that  the  said  cause 
has    not    yet    been    heard;    and    on    or 

about ,   the   said   C.   D.,  by  a 

certain  writing  of  release  bearing  date 
the  day  of  ,  did  re- 
mise, release,  and  forever  quit-claim 
unto  your  orator,  his  heirs,  executors, 
and  administrators,  the  several  matters 


and  things  complained  of  in  and  by  the 
said  bill  of  the  said  C.  D.,  and  in  quos- 
tiou  in  the  said  suit,  and  each  and 
every  of  them,  and  of  all  sums  of 
money  then  due  and  owing,  or  there- 
after to  become  due  and  owing,  to- 
gether with  all,  and  all  manner  of 
actions,  causes  of  action,  suits,  and  de- 
mands whatsoever,  both  at  law  and  in 
equity,  or  otherwise  howsoever,  which 
he  the  said  C.  D.  then  had,  or  which  he 
should,  or  might  at  any  time  or  times 
thereafter  have,  claim,  allege  or  de- 
mand, against  your  orator,  for,  or  by 
reason  or  means  of  any  matter,  cause, 
or  thing  whatsoever,  from  the  begin- 
ning of  the  world  to  the  day  of  the 
date  of  the  said  deed  or  writing  oi 
release;  as  by  the  said  release,  reference 
being  thereunto  had,  will  appear.  And 
your  orator  hoped  that  in  consequence 
of  the  said  release,  the  said  C.  D.  would 
not  have  proceeded  in  the  said  suit 
against  your  orator;  but  the  said  C.  D. 
combining  and  confederating  (confeder- 
ating part),  notwithstanding  the  !~aid 
release,  threatens  and  intends  to  pro- 
ceed in  the  said  suit,  and  to  bring  the 
said  cause  on  for  hearing  in  due  course; 
and  he  pretends  that  no  such  release 
was  ever  executed  by  him,  or  if  so,  that 
the  same  was  obtained  by  fraud  and 
surprise,  and  therefore  void.  Whereas 
your  orator  charges  that  the  same  was, 
in  every  respect,  fairly  and  properly 
obtained  by  your  orator,  and  duly  ex- 
ecuted  by  the  said  C.  D. 

And  your  orator  further  charges, 
that  under  the  circumstances  aforesaid, 
be  is  unable  to  put  the  said  release  in 
issue,  or  to  use  the  same  as  a  plea  in 
bar  in  the  said  suit.  All  which  actings 
and  pretenses,  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the 
injury   and    oppression   of   your   orator. 

Tn  tender  consideration  whereof,  and 
forasmuch  as  your  orator  has  no  rem- 
edy without  the  assistance  of  a  court 
of  equity. 

To  the  end  therefore  (interroga- 
tories), and  that  the  said  release 
may  be  established  and  declared 
by  this  honorable  court  a  sufficient  bar 
to  any  further  proceedings  by  the  said 
C.  D.  in  the  said  suit;  and  that  the 
bill  of  the  said  C.  D.  therein,  may, 
under  the  circumstances,  be  forthwith 
dismissed  with  costs  (and  for  general 
relief). 

May  it  please  (prayer  for  subpoena). 
2  Barb.  Cb.  Pr.   582. 
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n.     stay  of  Proceedings. 

A.  Notice  of  Motion  for  Order  To 
Stay  Proceedings  in  Original 
Suit    (Cross-Bill   Filed). 

A.  B.  V.  C.  D..  original  bill.     C.  D.  v. 

A.  B.^  cross-bill. 

Take  notice,  etc.,  etc.,  that  the  pro- 
ceedings in  the  original  suit  commenced 
by  the  above  A.  B.  be  staved,  until 
the  said  A.  B.  shall  have  put  in  his 
answer  to  the  cross-bill,  filed  against 
him  bv  C.  D.  Dated,  etc.  3  Dan.  Ch. 
PI.  &  Pr.   (Perkins'  ed.)   2154. 

B.  Order    To    Stay     Proceedings    in 

Original  Suit. 
On  reading  and  filing  the  cross-bill 
of  C.  D.,  to  the  bill  of  complaint  of 
A.  B.,  and  the  affidavits  and  certificate 
of  counsel  thereto  annexed,  and  on  mo- 
tion of  W.  H.,  solicitor  for  the  said 
C.  D.,  and  on  hearing  J.  E.,  of  counsel 
for  the  said  A.  B.  in  opposition  thereto. 
it  is  ordered,  that  all  further  proceed- 
ings in  the  original  suit  commenced 
by  the  said  A.  B.  against  the  said  C.  D. 
be  stayed  until  the  said  A.  B.  shall 
have  put  in  his  answer  to  the  cross- 
bill filed  against  him  by  the  said  C.  D. 
2  Barb.  Ch.  Pr.  .584. 

in.  Petition  To  Use  Depositions  in 
Cross-Cause. 

Showcth.  that  the  secondly  above- 
mentioned  cause  is  a  cross-cause  touch- 
ing the  same  matters  as  the  first-men- 
tioned cause,  and  that  your  petitioner 
is  advised  that  the  (affidavits  and) 
depositions  taken  in  each  cause  (or 
taken  in  the  original  cause)  will  be 
proper  to  be  read  in  the  other  (or  the 
cross-cause). 

Your  petitioner  therefore  humbly 
prays  that  the  affidavits  and  deposi- 
tions taken  in  either  of  these  causes 
(or  in  the  original  cause)  may  be  read 
and  made  use  of  in  the  other  (or  the 
cross-cause)  at  the  hearing  of  these 
causes,  saving  all  iust  exceptions.  3 
Dan.  Ch.  PI.  k  Pr.  (Perkins'  od.)  2162. 
IV.  Order  That  Original  and  Cross- 
Bill  be  Heard  Together, 

On  reading  and  filing  affidavits, 
showing  tliat  both  the  above  causes 
are  at  issue  and  ready  for  hearing,  and 
on  motion  of  .T.  E.,  solicitor  for  C.  D., 
the  complainant  in  the  cros.s-bill,  or- 
dered that  the  said  causes  be  brought 
on  for  hearing  together;  firnviiled  tliat 
the  hearing  upon  the  original  bill  shall 
not  be  delayed  by  any  delay  or  neglect 
to    proceed    on    the    part    of    the    com- 


plainant in  the  said  cross-bill.     2  Barb. 
Ch.  Pr.  584. 


CROSS-COMPLAINT. 

CEOSS-REFEEENCE : 
Quieting  Title: 

Cross-Complaint,  Setting  Up  Title  in 
Defendant. 
CEOSS-DEMAND.— See.  Set-Off,  Coun- 
terclaim AND  BECOUPMENT. 
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I,  Indictment  for   Overdriving  Team, 
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II,  Indictment,  Burning  a  Goose,  318 

III,  Indictment,  Turning  Fox  Loose  to 

Dogs,  318 
For    other    forms,    see     6     Standard 
Proc.  315-317, 

I.     Indictment  for  Overdriving  Team 
(a). 

"State    of   Missouri,    County    of    Mon- 
roe,  ss. 

"The  State  of  ISOssouri  v.  William 
Haley. 

"Before  E.  E.  L.  Sevier,  a  justice 
of  the  peace,  within  and  for  Monroe 
township,  Monroe  county,  Missouri. 

"William  T.  Eagland,  assistant 
prosecuting  attorney  within  and  for 
the  county  of  Monroe  in  the  state  of 
Missouri,  informs  the  justice  that  one 
William  Halev,  on  or  about  the  thirti- 
eth day  of  March,  A.  D.  1891,  at  the 
said  county  of  Monroe,  did  then  and 
there  unlawfully  torture  two  domestic 
animals,  to-wit,  two  black  mares,  the 
property  of  E.  P.  Nelson  and  D.  D. 
Nelson,  by  then  and  there  forcing  said 
animals  through  mud  and  over  miry 
roads  with  violent  speed,  by  cruelly 
whipping  and  beating  them,  the  said 
mares,  when  they  were  greatly  dis- 
tressed, fatigued  and  injured  by  rea- 
son of  having  been  previously  driven 
over  a  great  distance  of  muddy  roads, 
and  with  great  speed,  against  the  peace 
and  dignity  of  the  state. 

"William  T.  Eagland,  assistant 
prosecuting  attorney  within  and  for 
the  county  of  Monroe,  as  aforesaid,  fur- 
ther informs  the  justice  that  William 
Haley,  on  or  about  the  thirtieth  day 
of  March,  1891,  at  the  said  county  of 
Monroe,  did  tlien  and  there  unlawfully 
and  cruelly  overdrive  two  domestic 
animals,  to-wit,  two  black  marcs,  by 
then   (and  there)   driving  said  animals 
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through  nuul  and  ovor  miry  rojuls  with 
violent  spooii,  by  whippui^j  and  boat- 
inp  them,  the  siiid  niaros,  wlu-n  they 
were  proatlv  distrossod,  fatiK"*.>d  and 
injured  bv  reason  of  havinp;  heou  pre- 
viously driven,  with  great  speed,  a  long 
distance  over  muddy  roads,  against  the 
peace   and  dignitv   of   the   state. 

"Walliam    T.    Ragland, 
"Assistant   Prosecuting  Attorney." 

State  r.  Haley,  '-,'2  Mo.  App.  520. 
Indictment,  Ovvrdrivint)  Team  (h). 
"State    of   Indiana,    Randolph    county, 

ss.: 

"Before  me,  Jacob  Dick,  a  justice 
of  the  peace  for  said  county,  came 
Oliver  Y.  Sackman,  who,  being  duly 
sworn  according  to  law,  deposeth  and 
saveth:   that  on  or  about  the  2Gth  day 

of"  June,  ISSl,  at  the  county  of , 

and  state  of  Indiana,  one  Albert  Fried- 
line,  late  of  said  county,  did  then  and 
there  unlawfully  and  cruelly  beat,  tor- 
ture and  overdrive  a  team  of  horses, 
mares  or  geldings,  at  said  county,  said 
horses,    mares    or    geldings    being    then 

and  there  the  property  of  one , 

contrary  to  the  form  of  the  statute  in 
such  case  ttiade  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Indiana."  Friedline  v.  State, 
93  Ind.  366. 
II.     Indictment,   Burning  a  Goose, 

"Before  me,  John  M.  White,  a  jus- 
tice of  the  peace  for  said  county" 
(meaning  Pike  county),  "came  William 
Long  who,  being  duly  sworn  according 
to  law,  deposeth  and  sayeth  that  on 
or  about  the  21st  day  of  November,  in 
the  year  1885,  at  the  county  of  Pike 
and  "state  of  Indiana,  Ralph  Smith  and 
Edward  Bruner,  late  of  said  county, 
did  then  and  there  unlawfully  and 
cruelly  torture,  torment  and  needlessly 
mutilate  a  certain  animal,  to-wit,  a 
goose,  the  property  of  some  person  or 
persons  to  the  affiant  unknown,  by  then 
and  there  unlawfully  turpentining  and 
burning,  in  a  cruel  and  wanton  man- 
ner, the  said  goose."  State  v.  Bruner, 
111  Ind.  98.  12  N.  E.  103. 
m.  Indictment,  Turning  Fox  Loose 
to  Dogs. 
Complaint,  alleging  that  the  defend- 
ant, on  April  7,  1S87,  at  Rockland, 
"was  the  person  having  the  charge 
and  custody  of  a  certain  animal,  to-wit, 
a  fox,  and  did  then  and  there,  knovv- 
ingly  and  wilfully,  permit  the  said 
fox  to  be  subjected  to  unnecessary  suf- 
fering,  by   then    and    there,   knowingly 


and  wilfully,  turning  the  said  fox 
loose,  to  be  hunted  by  divers  liogs,  in 
consequence  of  wliieh  turning  loose  of 
tho  said  fox,  as  aforesaid,  the  said  fox 
was  hunted  by  divers  dogs,  and  there- 
by subjected  to  unnecessary  suilering 
as  aforesaid."  Com.  r.  Turner,  145 
Mass.  296,  14  N.  E.  130. 

Note. — Held    sufficiently    definite     on 
objection   after  judgment. 
DEATH. — See     Dkatii     by     WRONGFUL 

Act;    Negligence;    Railroads. 


I. 
II. 

III. 
IV. 
V. 
VI. 


DEATH  BY  WRONGFUL  ACT. 

Complaint  Against  Railroad,  318 

,    Complaint  Against  Ovmer  of  Buildr 
ing,  31!) 

Complaint  Setting  Out  Defect,  319 
Declaration  Against  Railroad,  320 
Notice  of  Injury,  321 

Notice    of    Injury    to    Railroad 
Company,  321 

VII.  Indictment  Against  Railroad  Com- 
pany, 321 

VIII.  Answer  Setting  Up  Contributory 
NegUgence,  322 

L    Complaint     Against     Railroad     by 
Personal  Representative  for  Neg- 
ligence Causing  Death. 
L     That    the    defendants   are    a   cor- 
poration created  by  and  under  the  laws 
of  this  state,  organized  pursuant  to  an 
act  of  the  legislature,  entitled  "An  Act 
to  Authorize  the  Formation  of  Railroad 
Corporations,     and      to     Regulate     the 

same,"  passed (or  state  title, 

etc.,  of  special  charter),  and  the  acts 
amending  the  same;  and  at  the  times 
hereinafter  mentioned,  being  such  cor- 
poration, were  common  carriers  of  pas- 
sengers for  hire  between  the  places 
hereinafter  mentioned. 

n.      That    on    the   ■   day    of 

,  18 — ,  said  defendants  re- 
ceived one  M.  N.  into  their  cars  for 
the   purpose   of   conveying   him   therein 

as     a     passenger     from to 

(for  dollars  paid  to 


them  by  said  M.  N.). 

III.  That  the  defendants  so  negli- 
gently and  unskilfully  conducted  them- 
selves in  the  management  of  said  train 
of  cars  that  through  the  negligence  of 
the  defendants  and  their  servants  in 
guiding  the  said  train  of  cars,  and  in 
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not  keeping  the  track  of  said  railroad 
in    proper    condition,    the     said     train, 

while     proceeding     from to 

-,  was  thrown   from  the  track, 


and  the  car  in  which  the  said  M.  N. 
then  was  was  thrown  down  an  em- 
bankment, and  the  said  M.  N.  was 
thereby  killed  (or  thereby  so  injured 
as  to  cause  his  death,  or  state  other 
accident,  according  to  the  fact). 

IV.  That  said  M.  N.  left  no  widow, 
and  that  his  only  next  of  kin  is  one 
O.  X.,  his  daughter,  a  child  of  the  age 

of  years,  who  was  dependent 

upon  the  deceased  for  her  support, 
nurture  and  education,  and  has  been 
otherwise  injured  by  his  death,  to  her 
damage  five  thousand  dollars. 

V.  Allege  plaintiff's  appointment  as 
administrator  or  executor,  as  in  fol- 
lowing form,  or  as  in  Executors,  I,  A, 
1  or  2.     1   Abb.   Forms  536. 

Note. — The  necessity  for  affirmative- 
ly alleging  the  want  of  contributory 
negligence  is  regulated  by  statute  and 
rule  in  the  various  jurisdictions,  and 
reference  thereto  is  essential  in  fram- 
ing the  complaint.  See  also  6  Stand- 
ard Proc.  418.  There  are  also  other 
statutory  requirements,  such  as  the 
necessity  for  alleging  in  an  action  for 
death  of  child  that  he  supported  or 
contributed  to  the  support  of  the  plain- 
tiff, to  which  attention  is  directed  in 
the  article  on  this  subject  in  6'  Stand- 
ard Proc.  404. 

n.  Complaint  Against  Owner  of  Ware- 
house, the  Walls  of  Which  Fell 
on  Deceased. 

I.  That  on  or  before  the . . 

day  of  ,   18—,   the  firm  of  K. 

Hoe  &  Co.  was  possessed  of  certain 
lots  or  parcels  of  lands,  with  the  build- 
ings thereon  erected,  situate  in  (desig- 
nating city,  street  and  number),  and 
which  were  used  by  said  firm  in  the 
prosecution  of  their  business  as  ma- 
chinists; that  upon  a  portion  of  said 
premises  was  situated  a  blacksmith's 
shop,  also  in  the  possession  and  occupa- 
tion of  and  used  by  said  firm  in  theil 
said  business,  all  as  aforesaid. 

II.  That  on  and  before  said  day 
the  defendants  were  brewers,  possessed 
of  certain  premises  lying  in  the  rear 
of  and  next  adjoining  the  said  premises 
of  R.  lloe  &  Co.;  and  u[)on  the  defend- 
ant's said  premises,  and  adjoining  said 
blacksmith's  shop,  was  a  building  used 
V)y  defendants  in  tlicir  said  brewing 
business;  which  building  last  mentioned 


had  been  negligently,  carelessly,  and 
improperly  constructed,  and  was  not 
sufficiently  strong  for  the  uses  to  which 
the  defendants  had  put  it;  the  upper 
part  of  the  wall  of  the  gable  end  of 
said  building  next  adjoining  said  shop 
not  being  fastened  with  anchors  as  is 
commonly  done,  and  the  said  wall  be- 
ing in  other  respects  weak  and  inse- 
cure; of  all  of  which  the  said  defend- 
ants then  and  there  had  notice. 

III.  That  the  defendants  carelessly, 
negligently,  and  wrongfully  placed,  or 
caused  to  be  placed,  in  the  upper  part 
of  said  building  last  aforementioned, 
and  next  adjoining  that  portion  of  the 
wall  of  the  gable  end  thereof  adjacent 
to  the  said  shop  as  aforesaid,  a  very 
large  quantity  of  barley,  much  more 
than  was  customarily  stowed  there,  and 
much  more  than  the  said  wall  was  able 
to  bear;  and  that  in  consequence  there- 
of, and  of  the  weak  and  insecure  state 
and  improper  construction  of  said  wall 
as  aforesaid,  the  upper  portion  of  the 
said    wall    of    the    gable    end    of    said 

building  was,   on   said  day  of 

,  forced  outward,  and  fell  upon 

said  blacksmith's  shop,  and  crushed  it, 
and  cast  into  the  said  shop  and  its 
yard  a  large  quantity  of  brick,  mortar, 
rubbish,  and  barley. 

IV.  That  on  that  day  E.  S.  B.,  be- 
ing then  engaged  in  the  employ  of  said 
R.  Hoe  &  Co.,  as  a  workman,  and  while 
in  their  said  blacksmith's  shop,  was, 
by  the  said  fall  of  tlie  wall  and  con- 
tents of  the  building,  struck  and  in- 
stantly killed. 

V.  That    said    E.    S.    B.,    so    killed, 

died  intestate;  and  that  on  the • 

day  of ,  IS — ,  letters  of  admin- 
istration on  his  estate,  dated  on  that 
day,  were  duly  issued  and  granted  to 
the    plaintiff   by    the    surrogate    of    the 

count}'   of -,   whereby   she    was 

duly  appointed  administratrix  as  afore- 
said, and  tliat  theroujjon  she  duly  quali- 
fied and  entered  upon  the  duties  of  her 
said  office. 

VI.  That  the  plaintiff  is  the  widow 
of  the  deceased,  and  that  she  was  de- 
pendent upon  him  for  subsistence,  and 
sustained  jiecuniary  injury  by  his  death 

to    her    damage    dollars.       1 

Abb.  Forms  538. 

III.     Complaint,    Death   by    Wrongful 

Act  Setting  Out  Defect. 

"  i'''irHt      I'aragrajil).         Florence      M. 

I'carry,     administratrix     of    the    estate 

of    David    L.    Pearcy,     docensed,     com- 


Vol.  IX 


:V20 


DF.ATH   in    WUOSCFUL  ACT 


plains  of  tlio  Ohio  ami  Mississippi 
Knihvay  Company,  ilofondant,  r.inl  says 
that  tiie  lU'fiMulaiit  is  a  corporation, 
orpanizi'd  umlor  the  laws  of  the  state 
of  Indiana,  ami  owns  ami  operates,  for 
hire,  a  railroad  running  through  the 
counties  of  .leanings,  IJipley  and  Dear- 
born, in  said  state,  commonly  known 
as  the  Oliio  and  Mississippi  Railroad; 
that,  on  the  1st  day  of  August,  1SS7, 
eaid  David  L.  Pearcy  was  employed 
by  the  defendant  to  work  for  it  in 
and  about  its  freight  trains,  in 
the  capacity  of  a  brakeinan  on 
said  railroad,  in  the  transportation  of 
freight  over  defendant's  said  railroad 
for  hire;  that  on  said  day,  wliile  said 
David  L.  Pearcy  "was  at  work  pursuant 
to  his  said  employment,  and  in  the 
proper  discharge  thereof,  in  the  capac- 
ity of  a  brakeman  on  a  certain  freight 
train,  then  being  transported  by  the 
defendant  over  its  said  railroad,  at 
or  near  a  place  known  as  'Moore's 
Hill'  grade,  in  Dearborn  county,  state 
of  Indiana,  he  was  killed  by  reason 
of  the  defectiveness  and  unsafe  con- 
dition of  a  brake  and  the  appliances 
thereof  on  one  of  the  defendant's  cars 
in  said  freight  train,  the  said  brake 
and  appliancess  being  unsafe,  defective 
and  out  of  repair,  in  this,  that  the 
threads  of  the  screw  on  top  of  the 
brake-staff  of  said  brake  had  become 
and  were  worn  out  and  battered  so 
that  said  threads  would  not  hold  a  nut 
securely  so  as  to  keep  the  brake  wheel 
on  said  brake-staff,  when  the  said 
wheel  was  grasped  to  let  off  brakes, 
as  said  Pearcy  was  required  in  his 
said  employment  to  do  by  the  defend- 
ant as  a  brakeman  on  said  freight 
train,  and  which  he  might  with  safety 
do  when  said  screw  and  nut  w-ere  in 
good  condition  and  repair,  which  un- 
safe and  defective  condition  of  said 
brake,  brake-staff  and  screw  was  un- 
known to  said  David  L.  Pearcy,  and 
which  brake,  brake-staff  and  screw  the 
defendant  negligently  and  carelessly 
used  in  its  said  business  on  said  day  and 
for  many  days  prior  thereto;  that, 
on  said  1st  day  of  August,  1887,  at 
or  near  the  foot  of  said  'Moore's  Hill' 
grade,  the  said  David  L.  Pearcy  was 
required    by    said    defendant,    pursuant 

to  said  employment,  to  let  off  the  said    jnd   proceeding   thus   a   short   distance, 
brake    while    said    train    was    in    rapid  .  to    a   point    on    said    road    about    three 


said  screw  were  in  the  condition  afore- 
said, and  did  not,  and  would  not,  by 
reason  of  its  unsafe  and  defective  con- 
dition, retain  the  nut  that  held  said 
brake  wheel  in  jiosition  on  said  brake- 
staff,  and  said  1)rake  wheel  coming  off 
suddenly  in  his  hands,  while  the  said 
l^avid  L.  Pearcy  was  apj)lying  only 
suflicient  force  thereto  to  let  off  said 
brake,  he  thereby  lost  his  balance  and 
was  thrown  forward  and  off  said  car 
onto  the  ground  below  and  killed,  with- 
out fault  or  negligence  on  his  i)art,  or 
on  the  part  of  tlie  plaintiff;  that  said 
David  L.  Pearcy  was  a  young  man 
about  21  years  of  age,  and  in  good 
health  and  splendid  [physical  condition, 
and  had  dependent  on  him  for  support 
a  young  wafe  and  unborn  child  at  the 
time  he  lost  his  life  as  aforesaid;  that, 

on   the    day    of     November, 

1887,  the  plaintiff  was  appointed  ad- 
ministratrix of  his  estate  by  the  cir- 
cuit court  of  Jackson  county,  in  the 
state  of  Indiana.  Wherefore  plaintiff' 
demands  judgment  for  ten  thousand 
dollars,  and  all  other  and  proper  re- 
lief." Ohio  &  M.  E.  Co.  V.  Pearcy, 
Admx.,  128  Ind.  197,  27  N.  E.  479. 

IV.  Declaration  Against  a  Railroad, 
Euruiing  Over  Intoxicated  Per- 
son. 

"And  for  this  also,  to-wit:  That  on 
the  24th  day  of  December,  in  the  year 
1890,  and  for  a  long  time  before  that 
day,  the  defendant  company  was  and 
had  been  operating  a  railroad  in  the 
said  county  of  Southampton,  over 
which  it  operates  steam  locomotives  to 
propel  cars  and  coaches  for  the  pur- 
poses of  transporting  passengers  and 
freight;  and  that  on  the  said  24th  day 
of  December,  1890,  said  defendant 
carried  said  Sinclair  Joyner,  contrary  to 
the  e:xpressed  wishes  and  requests  of 
his  wife,  from  Branchville,  a  station 
on  its  road  in  said  county,  to  some 
point  north,  and  on  the  same  day 
brought  him,  the  said  Sinclair  Joyner, 
back  to  said  Branchville  station  about 
noon,  under  the  influence  of  ardent 
spirits,  and,  when  thus  landed  at  said 
Branchville  station,  he,  the  said  Sin- 
clair Joyner,  proceeded  to  walk  from 
aid    station    down    the    said    railroad, 


motion,  and  when  he  was  grasping  said 
brake  wheel  to  let  off  said  brake,  the 
said  wheel  came  off  in  his  hands  by 
reason  of  the  fact  that  the  threads  of 


See 


hundred  yards  south  of  said  Branch- 
ville station,  stopped  and  sat  down  on 
said  railroad  track,  and  "while  he  "was 
thus  sitting  on  said  railroad  track  the 
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local  freight  train  of  said  defendant 
was  at  said  Branchville  station,  stand- 
ing still  on  said  railroad  track,  plain- 
ly within  sight  of  said  Sinclair  Joyner, 
then  and  there  being  on  said  track  as 
aforesaid;  the  said  defendant  careless- 
ly and  negligently,  and  with  great 
force  and  violence,  ran  its  said  engine 
in  and  upon  said  Sinclair  Joyner 's 
body,  being  then  and  there  constantly, 
from  the  time  the  said  engine  moved 
off  from  said  Branchville  station  till 
it  ran  in  and  upon  the  body  of  said 
Sinclair  Joyner,  clearly,  easily,  and 
plainly  within  seeing  distance  of  the 
employes  and  agents  of  said  defend- 
ant who  were  in  charge  of  said  engine, 
then  and  there  giving  to  said  Sinclair 
Joj'ner  several  fatal  and  mortal  w^ouuds, 
of  which  he  died,  and  that  his  death 
was  then  and  there  caused  by  said 
wrongful  act,  neglect,  and  default  of 
said  defendant.  Wherefore  the  said 
plaintiff,  administrator  of  said  Sinclair 
Joyner,  deceased,  says  he  is  entitled  to 
recover  damages  to  the  amount  of  $10,- 
000."  Seaboard  &  R.  Co.  f.  Joyner 's 
Admr.,  92  Va.  354,  23  S.  E.  773. 

V.  Notice  of  Injury. 

"You  are  hereby  notified  that  on 
the  eighth  day  of  November,  1892,  my 
husband,  Jeremiah  J.  Brick,  wnile  in 
your  employ,  was  instantly  killed  or 
died  without  conscious  suffering.  The 
place  where  my  said  husband  was  in- 
stantly killed  or  died  without  con- 
scious suffering  was  between  Cabot 
street  and  the  railroad  of  the  Con- 
necticut River  Railroad  Company,  near 
the  Connecticut  River  in  said  Holyoke, 
and  at  the  place  where  a  new  mill 
was  being  erected,  supposed  to  belong 
to  the  Riverside  Paper  Company  of  said 
Holyoke.  The  cause  of  the  death  of 
my  said  husband  was  the  falling  of  a 
derrick  upon  him  on  account  of  the 
same  being  improperly  or  insecurely 
fastened."  Brick  r.  Boswortli,  102 
Mass.   334,  39   X.   E.  30. 

VI.  Notice  of  Injury  to  Railroad  Com- 

pany. 

"To  the  Meriden  Electric  Railroad 
Company,  a  railway  corporation  oper- 
ating an  electric  railroad  running 
through  Pratt  street  in  the  town  of 
Meriden,   Connoctieiit : 

"Please  take  notice  that  Daniel  R. 
Budd,  of  said  Meriden,  administrator  of 
the  estate  of  Mizee  K.  Budd,  deceased, 
claims  damages  against  said  company 
for   injuries    inflicted    upon    the    person 


of  the  said  Mizee  E.  Budd,  caused  by 
the  negligence  of  said  corporation  and 
its  employes,  resulting  in  the  death  of 
the  said  Mizee  E.  Budd.  The  injuries 
were  inflicted  on  the  30th  day  of 
August,  A.  D.  1895,  at  about  quarter 
past  four  0  'clock  in  the  afternoon,  and 
at  a  place  upon  the  railroad  track  of 
said  corporation  on  Pratt  street,  about 
one  hundred  and  ten  feet  northerly  of 
the  crosswalk  at  the  intersection  of 
Pratt  and  Camp  streets  in  said  Meri- 
den. The  cause  of  the  injuries  was 
that  said  corporation  had  negligently 
omitted  and  refused  to  equip  and  pro- 
vide the  electric  car,  which  the  said 
company  was  operating  and  propelling 
at  said  time  and  place,  with  any 
fender  or  other  appliance  for  the 
safety  of  human  life  and  limb,  and 
the  negligence  and  carelessness  of  the 
motorman  in  charge  of  said  car  in  man- 
aging and  operating  said  car,  and  in 
his  allowing  and  causing  said  car  to 
strike,  throw  down,  and  run  over  and 
upon  said  Mizee  E.  Budd,  then  an  in- 
fant of  the  age  of  twenty-one  months, 
while  she  was  crossing  said  Pratt 
street,  thereby  injuring,  mutilating,  and 
crushing  her,  and  causing  her  death. 
By  said  injuries  both  legs  and  both 
feet  of  the  said  Mizee  E.  Budd  were 
crushed  and  broken,  her  right  hip  was 
crushed,  and  her  perineum  was  cut 
open  nearly  to  the  spine,  death  result- 
ing within  three  hours.  The  above 
claim  and  statement  is  made  as  nearly 
as  the  same  can  now  be  ascertained." 
Budd  r.  Meriden  Elec.  R.  Co.,  69  Conn. 
272,   277,   37  Atl.   6S3. 

VII.     Indictment  Against  Railroad  for 
Death  by  Negligence. 

The  second  count  alleges  that  tho 
defendants  "did  negligently  and  care- 
lessly omit  to  erect  gates,  or  to  plac9 
signals,  notices,  watchmen,  or  guards 
at  a  certain  dangerous  crossing  in  said 
Salem,  called  Ballard's  crossing,  where 
.'^aid  Manchester  &  Lawrence  Railroad 
crosses  a  certain  public  and  fre- 
quented highway  at  the  grade  or  level 
thereof"  (here  follows  a  description 
of  tho  highway),  "and  by  the  agents 
and  servants  of  the  said  Manchester 
&  Lawrence  Railroad  corporation  in 
this  state,  to  tlie  jurors  aforesaid  un- 
known, at  the  crossing  aforesaid,  in 
Salem  aforesaid,  on  the  seventeenth 
day  of  December  aforesaid,  did  with 
gross  negligence  and  carelessness  and 
unlawfully    run    a    certain     locomotiv* 
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steam  en{;;iiio  and  a  certain  train  of 
cars,  all  oi  tlio  pruiior  ^oiuls  niul  chat- 
tels of  said  Mancliostcr  &  Lawrence 
Kailroad  corporation,  upou  the  said 
Manchester  &  Lawrence  Kailroad, 
across  said  public  highway  at  said 
Ballard's  crossing,  at  the  grade  or 
level  of  said  public  highway,  at  a 
greater  speed  than  six  miles  per  hour. 
to-wit,  at  the  speed  of  twenty-five 
miles  per  hour,  and  did  then  and  there, 
by  the  gross  negligence  and  by  the 
carelessness  of  the  said  corporation  and 
of  their  agents  and  servants  aforesaid, 
in  this  state,  omit  to  give  suitable  and 
proper  notice  of  the  approach  of  said 
engine  and  train  to  said  crossing,  so 
that,  at  the  crossing  aforesaid,  the  said 
engine  and  cars  did  suddenly  surprise, 
overtake,  strike,  and  throw  down  one 
Benjamin  Woodbury,  of  iSalcm  aforesaid, 
yeoman,  who  was  then  and  there  not 
in  the  employment  of  said  corporation, 
and  was  then  and  there  peaceably  rid- 
ing and  passing  in  a  wagon,  drawn  by 
two  horses  along  the  said  public  high- 
way at  the  crossing  aforesaid,  and 
him,  the  said  Benjamin  Woodbury,  did 
then  and  there  mangle  and  kill,  by 
which  gross  negligence  and  careless- 
ness of  said  corporation,  and  of  its 
agents  and  servants  aforesaid,  the  life 
of  the  said  Benjamin  Woodbury  was 
then  and  there  lost  as  aforesaid." 
(Then  follows  a  statement  of  the  ad- 
ministrator, widow,  and  children  of 
the  deceased,  as  in  the  first  count). 
"And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the 
life  of  the  said  Benjamin  Woodbury, 
he  being  a  person  not  then  and  thcit 
in  the  employ  of  said  corporation,  was 
lost  as  aforesaid,  by  reason  of  the 
negligence  and  carelessness  aforesaid  of 
the  said  corporation,  proprietors  of  the 
railroad  aforesaid,  and  by  the  unfit- 
ness and  gross  negligence  and  by  the 
carelessness  of  the  agents  and  servants 
aforesaid  of  said  corporation,  in  this 
state,  contrarv,"  etc.  State  v.  Man- 
chester &  L.  k  Co.,  52  N,  H.  528. 

Vni.  Answer  Setting  Up  Contributory 
Negligence. 
"Defendant,  for  answer  to  plain- 
tiff's petition,  denies  each  and  every 
allegation  therein,  excepting  only,  the 
allegation  that  defendant  is  a  cor- 
poration. Defendant,  for  further  an- 
swer, says,  that  the  injury  sued  for 
was  not  occasioned  by  any  negligence 
or    default    of   the    defendant,     or    its 


servants,  or  agents,  but  by  the  careless- 
ness and  negligence  of  the  deceased, 
Edward  B.  Barker."  Barker  v.  Han- 
nibal &  St.  J.  K.  Co.,  yi  Mo.  86,  14 
S.   W.   280. 
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For    other    forms,    see      (?     STANDARD 
I'Koc.  478,  479. 

CROSS-REFEKENCES: 
Arbitration  : 

Declaration  on  Award  on  Bonds  of 
Submission. 
Bonds: 

Declaration  on  Bond 'With  Condition, 

Assigning   Breaches; 
Declaration    on     Bond     To     Perform 
Covenants   of  Another  Instrument; 
Declaration   on   Bond   for   Costs; 
Declaration    on    Several    Bonds; 
Declaration  on  Bond  (Commenced  by 
Capias). 
Default  : 

Judgment  Record  on  Default  for  Not 
Pleading  in  Debt. 
Duress: 

Plea  of  Duress  of  Imprisonment. 
Executors  and  Administrators: 

Declaration   Against   an   Executor   or 
Administrator   in   Debt. 
General   Issue   and   General  Denial: 
Plea  of  Non  Est  Factum  in  Debt  and 

Covenant; 
Plea  of  Nil  Debit. 
Inquiry,  Writ  op: 

Writ  of  Inquiry  in  Debt  on  Bond. 
Insurance: 

Declaration  on  Marine  Policy  of  In- 
surance. 
Judgment  Records: 

Judgment    Record     for     Plaintiff     in 

Debt; 
Judgment    Record     on     Cognovit    in 
Debt. 
Judgments : 

Judgment   for   Plaintiff  in   Debt. 
Judgments  and  Decrees,  Enforcement 
OF: 

Fieri  Facias  for  Plaintiff  in  Debt; 
Fieri  Facias  for  Residue  in  Debt; 
Fieri   Facias,   Testatum    in   Debt; 
Fieri    Facias    for    Plaintiff    in    Debt 

Qui    Tam; 
Capias   Ad    Satisfaciendum    in    Debt; 
Capias  Ad  Satisfaciendum,  Testatum 

in   Debt; 
Capias  Ad  Satisfaciendum  for  Plain- 
tiff in  Debt,  Qui  Tam; 
Capias    Ad   Satisfaciendum    on    Scire 
Facias   on  Judgment   in   Debt; 
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Declaration  on  a  Final  Judgment; 

Declaration   on   a   Judgment    for   De- 
fendant; 

Declaration    on    a     Justice's     Judg- 
ment. 
Landlord  and  Tenant: 

Declaration  for  Eent  on  Demise,  and 
Use  and  Occupation. 
Payment: 

Plea  of  Payment  in  Debt. 
Penalties,   Forfeitures  and   Fines: 

Declaration  by  a   Common  Informer; 

Declaration  in  Qui  Tarn  Action; 

Declaration  in  Debt  for  Violation  of 
Excise   Law; 

Declaration   for   Penalty    Given    by 
Statute. 
Performance  : 

Plea    of    Performance     in    Debt     on 
Bond; 

Plea    in    Excuse    of    Performance    in 
Debt  on  Bond,  Non-performance  of 
Condition  Precedent. 
Pleas : 

Eelicta  in  Debt. 
Eecognizances: 

Declaration     on     Recognizance     of 
Bail; 

Declaration    on    Bail    Bond     by     As- 
signee of  Sheriff. 
Scire  Facias: 

Scire  Facias  To  Revive  Judgment  in 
Debt. 
Verdict  : 

Post<?a    for    Plaintiff,    Plea    of    Non 
Est  Factum   in  Debt; 

Postea  for  Plaintiff,  Non  Est  Pactum 
in  Debt,  Breaches  Assigned; 

Postea    for   Defendant,    Plea    of   Nil 
Debit; 

Postea    for   Defendant,   Plea   of    Nul 
Tiel  Record  in  Debt. 

Declaration  in  Debt  on  Simple  Contract. 

In   the   king's  bench.     The 

day    of   ,    in    the    year    of    our 

Lord  ,  to-wit,  A.  B.  (the  plain- 
tiff in  this  suit),  by  E.  F.,  his  attorney 
(or  in  his  own  proper  person),  com- 
plains of  ('.  D.  (the  defendant  in  this 
suit),  who  has  been  .summoned  to  an- 
swer the  said  plaintiff  (or  who  has 
been  arrested  at  the  suit  of  the  said 
plaintiff),  in  an  action  of  debt.  And 
he   demands   of  the   said   defendant   the 

Bum  of pounds,  wliich  he  owes 

to  and  unjustly  detains  from  the  said 
plaintiff:  For  that  whereas  the  said 
defendant     heretofore,    to-wit,     on     the 

day  of  ,  in   the  year 

of  our  Lord ,  was  indebted   to 

the  said  plaintiff  in  the  sum  of  


pounds,  for  the  price  and  value  of 
goods  then  sold  and  delivered  by  the 
said  plaintiff  to  the  said  defendant, 
at  his  request,  to  be  paid  by  the  said 
defendant  to  the  said  plaintiff  on  re- 
quest; yet  the  said  defendant  (although 
often  requested)  hath  not  as  yet  paid 
the  sum  of  pounds  above  de- 
manded, or  any  part  thereof,  to  the 
said  plaintiff,  but  so  to  do  hath  hith- 
erto wholly  refused,  and  still  refuses, 
to  the  damage  of  the  said  plaintiff  of 

' pounds;    and     therefore     he 

brings  this  suit,  etc.     Steph.  PI.  35. 
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fully   Married    (in    England); 
Verdict    in   Bower; 
Judgment  After  Verdict  To  Recover 

Dower   and    Damages; 
Judgment  for  Demandant  for   Dower, 

Xo  Damages  Found; 
Writ   of   Habere   Facias   Seisinam    of 

Recovered  Dower; 
Declaration  in  Ejectment  for  Dower; 


Hill  for  Dowor  Setting  Aside  Release 
for   Fraud; 

Decree  fur  Dower,  Master  To  As- 
sign ; 

Decree  Assigning  Dower,  Commission- 
ers Ai)pointed; 

Report   of   (-Commissioners   on   Dower; 

Order  To  Confirm  Report  of  (Com- 
missioners on   Dower; 

Decree  Assigning  Dower  and  Order- 
ing Inquiry  as  to  Separate  Par- 
eels; 

Petition  for  Admeasurement  of 
Dower; 

Complaint  for  Admeasurement  of 
Dower; 

Notice  of  Petition  for  Admeasure- 
ment of  Dowor; 

Order  for  Admeasurement   of  Dower. 

Order  in  Final  Judgment  Confirming 
Report  of  Commissioners  Assigning 
Dower. 

Ejectment : 

Complaint      in      Ejectment      Setting 
Forth  Title  by  Descent. 
Guardian  and  Ward: 

Master's     Report,     on     Petition     for 

General   Guardian; 
Order  Appointing  General  Guardian; 
Bond   of  General  Guardian. 

Infants : 

Order  Appointing  Guardian  of  Per- 
son   and   Maintenance; 

Order    for    Increase    of    Maintenance 
of  Infant. 
Inheritance: 

Declaration  Against  Heir  on  Bond 
of   His  Ancestor; 

Declaration  Against  Heir  and  Devisee 
of   Obligor; 

Plea  of  Rien  Per  Descent  by  Heir; 

Replication  to  Plea  of  Rien  Per 
Descent,  That  Defendant  Had  As- 
sets at  Time  of  Commencement  of 
Suit; 

Declaration  to  Plea  of  Rien  I'or 
Descent  That  Defendant  Had  As- 
sets Before  Commencement  of  Suit; 

Complaint  Against  Heir  by  Creditor 
of  Deceased; 

Complaint  by  Creditor  of  Deceased 
Against  Next  of  Kin; 

Complaint  Against  Heir  or  Devisee 
Where  He   Has  Conveyed  Land; 

Answer  by  Heir  or  Devisee,  Nothing 
by   Descent   or   Devise; 

Bill  by  Next  of  Kin  for  Share  (a), 
(b); 

Decree  in  Favor  of  Heirs,  Declaring 
Void  Deed  Obtained  of  Their  An- 
cestor by  Imposition. 
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Judgments  and  Decrees,  Enforcement 
OF: 
Execution    Against    Heirs    and    Terre 

Tenants; 
Fieri  Facias  for  Executor  or  Admin- 
istrator  on   Judgment  for  Testator 
or  Intestate; 
Fieri    Facias    Against     Executor     or 
Administrator  on  Judgment  Against 
Testator  or  Intestate; 
Fieri    Facias    Against    Executor     for 
Damages  De  Bonis  Testatoris. 
Probate  of  Wills: 
Petition  To  Eevoke  Probate; 
Order  Admitting  Foreign  Will; 
Certificate    of    Probate     of     Foreign 

Will; 
Objection    to    Probate,    Nuncupative 
Will; 
Eecei\-ers  : 

Order  That  Receiver  and  Manager  of 
Testator's   Business   Be  Appointed. 
Scire  Faclvs: 

Eevival   of   Judgment   Against   Terre 
Tenants. 
Trusts  and  Trustees: 

Bill    for    Payment    of    Legacies    and 

Execution    of    Trust; 
Bill  for  Payment  of  Legacy  and  Ac- 
counting. 
Wills: 

Bill  by  Husband  of  Legatee  Against 

Executor; 
Complaint  Against   Devisee  by  Cred- 
itor of  Deceased; 
Complaint   by    Creditor   of    Deceased 

Against  Legatee; 
Plea    by   Devisee,   Rien    Per   Devise; 
Decree      Establishing      Will     Where 

Proved; 
Decree  Establishing  Will  Where  Ad- 
mitted; 
Decree,    Will    Established,   Except   as 

to  Legacies  Partly  Failing; 
Decree     Declaring     Construction     of 

Will. 
Decree,  Devise  Declared  Good; 
Decree,    Declaration    That    Real    Es- 

t;itp  Is  Charged  With   Debts; 
Decree,    I''orfeiture    Declared     Under 

Terms  of  Will; 
Decree   That   a   Devise   on  a   Double 

Contingency   Failed; 
Decree,  Directions  for  Inquiries  as  to 

Charities  and  Their  Treasurers; 
Decree  Declaring  Void  Testamentary 
Papers,  Not  Being  Executed  Ac- 
cording to  Law  of  Testator's  Dom- 
ieil; 
Decree,  Gifts  by  Deed  and  Will  in 
Charity  Declared  Void; 


Order  for  Inquiry  if  Executors  Have 
Recovered  Moneys; 

Inquiry  as  to  Employment  of  Bal- 
ances; 

Decree,  Direction  for  Inquiry  as  to 
Exercise  of  Power  To  Appoint; 

Decree,  Directions  to  Executor  To 
Pay  Money  Out  of  General  Assets, 
Costs; 

Decree,  Defect  of  Execution  of  Ap- 
pointment by  Will  Supplied. 

Note. — The  jurisdiction  now  general- 
ly exercised  by  probate  courts,  various- 
ly known  as  probate  courts,  county 
courts,  surrogate  courts,  orphans' 
courts,  etc.,  was  exercised  during  the 
common  law  period  by  the  ecclesiastical 
courts,  except  such  limited  equity  jur- 
isdiction as  has  been  conferred  by 
statutes  on  probate  courts,  exercised  in 
most  cases  concurrently  with  courts 
having  general  equity  jurisdiction. 
Some  proceedings  unknown  to  either 
ecclesiastical  or  equity  jurisdiction  in 
connection  with  the  administration  of 
estates   have   been    created   by   statute. 

The  forms  used  in  the  various  pro- 
bate courts  while  derived  in  most  in- 
stances from  similar  forms  in  the  ec- 
clesiastical courts  and  equity  courts  are 
of  such  varied  character,  and  so  mod- 
ified by  local  statutes,  that  it  is  im- 
practicable to  attempt  to  set  them  out 
in  a  general  form  book,  aside  from 
the  fact  that  they  are  fully  provided 
in  books  of  local  practice  on  probate 
law. 

The  forms  provided  below  are  here 
presented  as  having  passed  the  adjudi- 
cation of  the  court  and  should  be  con- 
sidered as  _  supplemental  to  the  local 
forms,  and  not  in  any  sense  as  a  sub- 
stitute therefor. 

Before  any  of  the  forms  are  used 
they  should  be  carefully  tested  by  com- 
parison with  the  requirements  of  local 
statutes. 

In  notes  below  is  stated,  in  general, 
the  derivation  of  forms  in  probate 
procedure. 

I.     Appointment  of  Administrator, 

A.     Application    for  Administration. 
State  of  Arkansas,   Pulaski   county.   In 
the    Matter   of   John    Desmond's    Es- 
tate. 

Standish  Acres  says,  that,  to  the  best 
of  his  knowledge  and  belief,  the  value 
nf  the  estate  of  the  said  John  Des- 
mond, who  died  in  said  county,  of 
which  he  was  a  resident,  on  or  about 
the  third  day  of  May,  1894,  is • 
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dollars;  that  the  heirs  of  said  John 
Desmond,  deceased,  arc  George  Des- 
mond, who  resides  in  the  county  of 
\Vashinntoii.  in  the  state  of  Arkansas; 
Caroline  Desmond,  who  resides  in  the 
county  of  Bourbon,  in  the  state  of  Ken- 
tucky; and  Ann  lirown,  formerly  Ann 
Desmond,  who  resides  in  the  county  of 
Callaway,  in  the  state  of  Missouri;  that 
said  John  Desmond  died  (witliout  a 
will;  that  he  will  make  a  perfect  in- 
ventory of  and  faitlifully  administer  all 
and  sinj^ular  the  {i;ouds  and  chattels, 
rights  and  credits,  of  the  said  de- 
ceased, and  pay  his  debts,  as  far  as 
the  assets  which  may  come  to  his 
hands  will  extend  and  the  law  direct; 
and  that  he  will  account  for  and  pay 
over,  according  to  law,  all  assets  which 
shall  come  to  his  hands  or  possession. 
Standish  Acres. 

Subscribed  and  sworn  to  before  me 
this  twentieth   day   of   May,   1894. 

Henry  Keeling,  clerk. 

Sand.  &  H.  Dig.  (Ark.  1894),  p.  1653, 
No.  135. 

Note. — The  application  or  petition  for 
administration,  the  order  for  notice 
thereof,  the  order  appointing  an  ad- 
ministrator, the  bond  of  the  adminis- 
trator, letters  of  administration,  and 
letters  of  administration  with  will  an- 
nexed were  used  in  the  ecclesiastical 
courts. 

B.  Citation    on    Application    for   Ad- 

ministration. 

In  the  matter  of  Joseph  Newton's  es- 
tate. 

John  Tippett  is  notified,  on  the  ap- 
plication of  Wm.  Barlow,  a  person  in- 
terested in  the  estate  aforesaid,  to 
take  letters  of  administration  on  said 
estate  within  ten  days  after  the  serv- 
ice of  this  citation,  or,  on  neglect  so 
to  do,  his  right  to  administration  upon 
said  estate  will  be  considered  a  re- 
nunciation  thereof. 

Witness  my  hand  and  seal  of  ofBce 
this  third   day   of   May,   1894. 

Joseph  Snow,  clerk. 
wSand.  &  H.  Dig.  (Ark.  1894),  p.  1654, 
No.   139. 

C.  Order    Appointing   Administrator. 

"Athens,  Limestone  county,  Ala.,  pro- 
bate court,  July  29,  1857.     Alexander 
T.   Jones,   adm 'r.   appointed. 
Came    W.   S.   Donnell,    and   made   ap- 
plication   to   this   court    to   grant   unto 
him    letters    of    administration    on    the 
estate  of  Alexander  T.  Jones,  deceased. 


And  it  appearing  to  th»  satisfaction  of 
the  court  that  tiie  next  of  kin  of  said 
deceased  have  had  notice  of  this  ap- 
plication, thereupon  the  said  James  W. 
S.  Donnell  entered  into  and  acknowl- 
edged his  bond,  that  John  II.  Jones 
and  John  T.  Tanner  as  his  sureties, 
in  the  penal  sum  of  eighty  thousand 
dollars,  conditioned  as  re(iuired  by  law 
in  the  case  of  executors  and  admin- 
istrators. It  is  ordered  by  the  court, 
tliat  the  said  bond  of  the  said  James 
W.  S.  Donnell,  with  the  sureties  there- 
to, be  and  the  same  is  hereby  ap- 
proved of  by  the  court.  It  is  further 
ordered,  that  letters  of  administration 
issue  to  the  said  James  W.  S.  Donnell, 
as  the  administrator  of  the  estate  of 
the  said  Alexander  T.  Jones,  deceased." 
Tanner  v.  Mills,  50  Ala.  356. 

IL     Termination  of  Authority. 

Note. — Proceedings  for  removal  of 
the  administrator  are  generally  pro- 
vided  by   statute. 

III.  Discovery  of  Assets. 

Note. — Summary  proceedings  for  the 
citation  and  examination  of  parties 
supposed  to  have  concealed  assets  of 
the  estate  are  also  provided  by  stat- 
ute. 

IV.  Inventory  and  Appraisement. 

A.     Inientory    by    Executor    and    Ad- 
ministrator. 
Inventory  of  the  estate  of  JcAin  Des- 
mond,  deceased: 
Cash   on    hand   at   death   of   de- 
cedent     $100  00 

A  note  of  J.  D.,  dated  January 

1,  18 ,  bearing  interest  at 

ten   per  centum   per  annum..   100  00 

Interest   due   thereon    10  00 

Account  against  T.  D.  for  corn 

sold   and   delivered    17  50 

One   horse    100  00 

One    silver   watch    20  OQ 

Forty  acres   of  land  in  Pulaski 
county   (sw  nw,  T  1  N,  E  12 

W)      500  00 

A  mortgage  deed  to  lot  1,  block 
49,  Little  Rock,  by  E.  F.,  to 

secure   payment   of    250  00 

Interest  due  on  above  debt,  rate 

ten   per  centum   per  annum..     50  00 
Standish  Acres,  administrator,  etc. 
Sand.  &  H.  Dig.  (Ark.  1894),  p.  1652, 
No.  130. 

Note. — The  inventory  and  appraise- 
ment of  the  assets  of  the  estate  were 
known  to  the  ecclesiastical  courts. 
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B.  Affidavit    To   Be   Annexed   to   In- 

ventory. 
State   of  Arkansas,  County  of  Pulaski, 

Standish  Acres,  administrator  of  the 
estate  of  John  Desmond,  deceased,  says 
that  the  foregoing  is  a  full  inventory 
and  description  of  all  the  moneys, 
goods,  chattels,  books,  papers  and  evi- 
dences of  debt  of  the  estate  of  said 
deceased,  and  of  all  debts  due  or  be- 
coming due  thereto,  as  far  as  he  has 
been  able  to  ascertain  them,  except  the 
property  reserved  as  the  absolute 
property  of  the  widow;  and  that  he 
was  not  indebted  or  bound  in  any 
contract  to  the  deceased  at  the  time  of 
his  death,  except  as  stated  in  the  in- 
ventor}'. 

Standish  Acres,  administrator,   etc. 

Subscribed  and  sworn  to  before  me 
this  third  day  of  May,  1894. 

Henry  Keeling,  clerk. 

Sand.  &  H.  Dig.  rArk.  1894),  p.  1652, 
No.    131. 

C.  Oath  of  Appraisers. 

State  of  Arkansas,  County  of  Pulaski. 

John  Dean,  John  Doe  and  Richard 
Roe,  being  appointed  to  appraise  the 
personal  estate  of  John  Desmond,  de- 
ceased, before  entering  on  their  duties, 
severally  make  oath  and  say  that  they 
are  householders  of  said  county;  that 
they  are  not  interested  in  said  estate, 
nor  of  kin  to  any  person  interested 
therein  as  heir  or  legatee;  and  that 
they  will,  to  the  best  of  their  ability, 
view  and  appraise  the  personal  prop- 
erty  to  them   produced. 

(Signatures    of    appraisers.) 

Sand.  &  H.  Dig.  (Ark.  1894),  p.  1652, 
No.  132. 

D.  Notice  of  Application  of   Widow 

for   Allowance. 
"State    of    Georgia,    Quitman    County. 

To  all  whom  it  may  concern: 

"Mrs.  Nannie  J.  Johnson,  widow  of 
Neri  Johnson,  late  of  said  county,  de- 
ceased, having  in  due  form  made  ap- 
plication to  me  for  twelve  months'  sup- 
port out  of  the  estate  of  said  Neri 
Johnson,  for  herself  and  minor  chil- 
dren, I  will  pass  upon  the  same  the 
first  Monday  in   March  next. 

"Given  under  my  hand  and  official 
signature,  this  27th"  January,   1S87. 

M.   L.   Alhritton,   ordinary." 

Parks  V.  Johnson,  79  Oa.  567,  5  S.  E. 
243. 


V.    Claim  Against  Estate. 

A.  Notice  To  Present  Claims  Against 

Estate  of  Deceased  Person. 
Letters  of  administration  on  the  es- 
tate of  John  Desmond,  deceased,  were 
granted  to  the  undersigned,  dated  the 
twentieth  day  of  January,  1894,  by  the 
probate  court  of  Pulaski  county. 

All  persons  having  claims  against 
said  estate  are  required  to  exhibit 
them,  properly  authenticated  for  al- 
lowance, to  the  administrator,  within 
one  year  after  the  date  of  said  let- 
ter, or  they  may  be  precluded  from 
any  benefit  in  said  estate;  and  if  such 
claims  be  not  exhibited  within  two 
3^ears  from  the  date  of  said  letters,  they 
shall  be  forever  barred  and  precluded 
from  any  benefit  from  said  estate. 

Standish  Acres, 
Administrator   of   estate    of   John   Des- 
mond,  deceased. 

Little  Rock,  Pulaski  county,  Feb- 
ruary   1,    1894. 

Sand.  &  H.  Dig.  (Ark.  1894),  p.  1652, 
No.  134. 

Note. — Orders  for  notice  to  creditor, 
notice  to  creditors,  the  presentation  of 
claims,  the  order  allowing  claims,  and 
the  proceedings  by  reference  on  claims 
are  derived  from  equity  proceedings, 
and  pertain  to  functions  exercised  by 
courts    of   equity. 

B.  Proof  of  Claim  Against  Deceased 

Person  (a). 

"Exhibit  *A.' 
"State  of  Washington,  County  of  Spo- 
kane, ss.  In  the  Superior  Court, 
Probate  Department.  In  the  matter 
of  the  estate  of  11.  T.  Fairlamb,  de- 
ceased. 
"State  of  Pennsylvania,  County  of 
Chester,   ss. 

"D.  M.  McFarland,  trustee,  being 
first  duly  sworn,  on  oath  deposes  and 
says: 

"That  he  is  the  claimant  herein; 
that  there  is  .Justly  due  him  from  the 
estate  of  IT.  T.  Fairlamb,  deceased,  the 
sum  of  five  thousand  five  hundred  and 
eighty-seven  and  50-100  dollars 
($5587.50);  that  no  payments  have 
been  made  thereon,  and  that  there  are 
no  ofTsrts  to  the  same  to  his  knowl- 
edge; that  the  aforesaid  indebtedness 
is  evidenced  by  a  certain  promissory 
note,  a  true  copy  of  which  is  hereto 
attached  and  made  a  part  of  this  af- 
fidavit. 

"(Signed.)        D.  M.  McFarland, 

Trustee. 
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"Sulisi'iiboil  and  sworn  to  beforo 
me  this  Tth   day  of  .Inly,   ISDti. 

"  HtMijiiiiiin    \V.   Harvey, 
"Notary   J'lihlii*    in   and    for   the   State 

of    PtMinsylvania,    residing    at     West 

Chester. 

"Commission  expires  Aii<j.  1,  1S09. " 
(Sot   out   copy  of  note.) 

McFarland  r.  Fairlanib,  18  Wash. 
601,  1507.  52  Pac.  239. 

Note. — Tn  some  ,iurisdietions  the  stat- 
ute requires  the  allidavit  to  state  spe- 
cifically that  no  payments  have  been 
made  on  the  claim,  and  that  there  are 
no  offsets  thereto  except  such  as  are 
stated. 

Proof  of  Claim   Against  Deceased  Per- 
son   (b). 
"State  of  Alabama,  Montgomery  coun- 
ty. 

Before  me,  David  Campbell,  judge 
of  probate  court  of  said  county,  Joseph 
Shackleford,  who,  being  duly  sworn 
says,  "that  he  is  the  owner  and  hold- 
er of  an  original  bill  of  exchange 
drawn  by  J.  A.  Bozeman,  the  deceased, 
on  and  accepted  by  D.  H.  Lewis  and 
J.  W.  Payne,  and  endorsed  by  the 
said  J.  A.  Bozeman  and  John  H.  Stacey, 
of  which  bill  of  exchange  the  above 
copied  bill  is  a  true  and  correct  copy, 
•with  the  endorsements  thereon,  and 
that  said  bill  of  exchange  is  a  cor- 
rect claim  against  the  estate  of  the 
said  J.  A.  Bozeman,  and  is  due  and 
unpaid.  Subscribed  and  sworn  to," 
etc.     Plinn  r.  Shackleford,  42  Ala.  202. 

C.     Proof    of    Claim    by    Executor    of 
Creditor  Against  Deceased  Per- 
son. 
"State    of    California,    County    of    Co- 
lusa, ss. 

"Sebia  Davis,  being  first  duly  sworn, 
deposes  and  says  that  she  is  the  execu- 
trix of  the  estate  of  Howell  Davis,  de- 
ceased, whose  foregoing  claim  is  here- 
with presented  to  the  administrator  of 
the  estate  of  E.  S.  Browning,  deceased; 
and  Sebia  Davis,  being  duly  sworn, 
says  that  the  amount  thereof,  to-wit, 
the  sum  of  fifteen  hundred  and  four  and 
forty-seven  one  hundredths  dollars,  is 
justly  due  to  the  .said  Sebia  Davis,  as 
executrix  of  the  estate  of  Howell 
Davis,  deceased;  that  no  payments 
have  been  made  thereon  which  are 
not  credited,  and  that  there  are  no 
offsets  to  the  same,  to  the  knowledge 
of  said  afliant;  that  the  reason  said 
affiant  makes  this  affidavit  is  that  said 
Howell    Davis    is     dead,     and     she     is 


executrix    of    said     estate    of    IIowoll 
Davis,  deceased. 

Sebia  Davis. 
"Subscribed  and  sworn  to  before  me 
this    tvventy-fiftli    day    of   June,    A.    D. 
1S8S. 

"S.    M.   Bishop,   county   clerk. 
"By   S.   S.   Russell,   depy. " 
Davis   V.   Browning,   91   Cal.   603,    27 
Pac.   !)37. 

D.  Petition     To    Compromise    Claim 

Due  Estate. 
"To    II.    K.    Baker,   Judge   of    probate 

for  Kennebec  county: 

"We  have  a  suit  against  Wm.  11. 
Healy,  on  a  note  given  by  him  to  M' 
Oilman  &  Son,  for  .$1,945.38,  dated  Nov. 
1,  ISoo,  and  also  a  note  given  by  said 
Ilealy  to  N.  Oilman,  deceased  for  $900, 
dated  August  17,  1855,  and  said  Healy 
defends  said  suit  and  claims  to  have 
a  defense  to  said  notes,  but,  for  the 
purpose  of  a  settlement  and  by  way 
of  compromise,  said  Healy  offers  to  pay 
the  balance  on  said  notes,  deducting 
from  the  note  in  favor  of  N.  Oilman  & 
Son,  as  of  its  date,  the  sum  of  $500, 
claimed  as  paid  by  him,  and  from  the 
note  to  N.  Oilman,  $318,  claimed  as 
a  payment  by  him,  computing  the  in- 
terest on  the  balance  annually,  and 
said  Healy  to  pay  one-third  of  the  costs 
of  guit.  And  we  ask  the  authority  of 
the  court  to  compromise  said  suit  as 
above. 
"Joseph  Baker,  Atty.  for  Bxrs.  of  N. 

Oilman's    estate." 

Oilman  v.  Healy,  55  Me.  120. 

E.  Order  To  Compromise  Claim  Due 

Estate. 

"Augusta,  13,  1867." 

"Kennebec  county.  In  Probate 
court,  held  at  Augusta,  on  the  second 
Monday  of  May,   1867. 

"On   the   foregoing  petition, 
"Ordered,    that    the    said    executors 
have     authority     to      compromise      the 
claims   of   said   estate   against    William 
H.  Healy,  as  requested  therein. 

H.   K.  Baker,  Judge." 
Oilman  v.  Healy,  55  Me.   120. 

F.  Notice  of  Application  To  Compel 

Allowance  of  Claim. 
"To  Thomas  Madden,  administrator  of 
the    estate    of    James     Madden,     de- 
ceased. 

Sir:  You  will  please  take  notice, 
that  on  the  first  day  of  the  next  term 
of  the  Probate  Court,  in  and  for  the 
county  of  Pope,  in  the  State  or  Arkan- 
sas,   at    a    court    to    be    holden    at    the 
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court  house,  in  said  county  and  state, 
on  the  first  Tuesday  after  the  4th 
Monday  of  October,  next,  we  will  pre- 
sent to  said  court,  our  claim  against 
said  estate  of  James  Madden,  deceased, 
for  allowance;  which  claim  is  founded 
on  a  certain  promissory  note,  in  the 
words  and  figures  following,  to-wit: 
(here  follow  copies  of  the  note,  and 
of  the  endorsements:)  "which  claim 
has  been  presented  to  you,  the  original 
note  exhibited,  and  a  copy  delivered 
to  you,  and  which  you  have  refused 
to  allow  and  class.  This  18th  day  of 
August^  A.  D.  1845. 

Henry  L.   Biscoe, 

George  Hill, 

John  Drennen, 

Sanford  C.  Faulkner, 
Surviving     residuary     trustees    of    the 
Real    Estate    Bank    of    the   state    of 
Arkansas. 

By  A.  Pike,  attorney." 
Biscoe  V.   Madden,   17  Ark.   533. 

G.     Notice  of  Application  for  Allow- 
ance  of    Claim    Disallowed    by 
Bepresentative  of  Deceased. 
To    Theodore    Eaton,    administrator    of 

the    estate    of    Joseph    Newton,    de- 
ceased: 

You  will  take  notice  that  I  shall 
present  for  allowance,  at  the  next  term 
of  the  probate  court  of  coun- 
ty,   to    be    holden    at   the    court    house 

in  said  county,  on  the  day  of 

next,    and    on    the    first    day 

thereof,  or  as  soon  thereafter  as  I  can 
be  heard,  a  demand  against  said  estate, 
founded  on  an  (account,  note  or  other 
writing,  as  the  case  may  be),  of  which 
the  following  is  a  copy  (here  copy). 
(If  the  claimant  hold  the  demand  as 
an  assignee,  insert  as  follows).  And 
on  wliich  demand  is  an  assignment,  of 
which  the  following  is  a  copy,  to-wit: 
(Here   copy   assignment.) 

Henry  Farrar. 

This  third  day  of  May,  1894. 
(Indorsed.) 

Executed  this  notice  by  delivering  a 
copy  of  the  same  to  Theodore  Eaton 
on   the   fifth  day  of  May,   1894. 

Anthony    Kennedy, 
Sheriff  of  countv,  Arkansas. 

Sand.  &  H.  Dig.  (Ark.  1894),  p.  1655, 
No.    142. 

H.     Order     Allowing     Claim     Against 
Deccasfd   (a). 
"Estate  of  Robert  P..  Engles,  deceased. 

"Now  on  this  day  comns  James  A. 
Carter  as  administrator  of  said  estate, 


etc.,  and  also  come  the  widow  and 
heirs  at  law  of  said  deceased,  by  at- 
torney, and  the  claim  of  Henry  C. 
Smith,  for  $259.93  upon  two  certain 
promissory  notes  duly  presented  and 
allowed  by  the  administrator,  on  the 
twelfth  of  August,  1875,  was  presented 
to  the  court,  and  after  argument  of 
counsel,  the  premises  being  seen  and 
by  the  court  fully  understood:  it  is 
ordered  and  adjudged  by  the  court  that 
the  said  claim  of  Henry  C.  Smith  be 
and  the  same  is  hereby  allowed  and 
classed  in  the  fourth  class  of  claims 
against  said  estate,  and  that  said  claim 
bear  interest  at  the  rate  of  10  per 
cent,  per  annum  from  this  date  until 
paid;  to  which  order  of  the  court  in 
allowing  and  classifying  said  claim  the 
widow  and  heirs  of  said  deceased,  by 
attorney,  at  the  time  excepted,  and 
asked  and  obtained  leave  to  file  their 
bill  of  exceptions  at  any  time  during 
the  present  term  of  the  court."  Car- 
ter v.  Engles,  35  Ark.  205. 
Order  Allowing  Claim  Against  Deceased 

(b). 
' '  M.    A.    Ward   and   Lawson   H.    Ward, 
to  use  of  Henry  C.  Smith,  v.  Estate 
of  Robert  B.  Engles,  deceased.  Tran- 
script  of  judgment. 
"Now  on  this  day  was  presented  to 
the  court  the  plaintiff's  demand  against 
said    estate,    it    being    a    transcript    of 
a    judgment    against    said    deceased    in 
his    lifetime,    before    Hcnrs'    Neill,      a 
justice  of  the  peace,  on  the  eighth  day 
of    December,    1866,    principal    and    in- 
terest to  this  date  amounting  to  $49.20, 
and  having  been  examined  and  allowed 
by   the   administrator,   on   the   eleventh 
day  of  August,  1877,  tlie  same  is  now, 
by    the    court,    examined,    allowed    and 
classed    in    the    fifth    class     of     claims 
against  said  estate."  Carter  v.  Englea, 
35  Ark.  205. 

I.     Petition  for  Order  To  Fay  Claims 
Against  Estate. 
The    probate    court    for   the   county   of 
Wayne.     In   the  matter  of  the  estate 
of    Joseph    ramprni,    deceased.         To 
the  Hon.  Albert  H.  Wilkinson,  judge 
of  probate  of  the  said  court: 
The    petition    of   Halmer   H.   Emmons 
respectfully  shows  unto  your  honor,  as 
follows,    to-wit: 

Vour  petitioner  is  a  creditor  of  said 
estate;  tliat  his  claim  against  the  said 
estate  as  such  creditor  was  duly  proved 
and  allowed  on  the  15tli  day  of  Janu- 
ary,  A.   D.    1866,   at    the   sum    of  three 
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thousand  one  Inuulrotl  ami  live  aiul  9-t- 
liH)  dollars,  as  in  and  by  the  records 
and  tiles  more  fully  appears. 

Your  jH'titiouer  has  frequently  ap- 
plied to  the  administrators  of  said  es- 
tate to  pay  the  said  claim,  but  they 
have  hitherto  nejjjleeted  and  refused  to 
pay  said  claim,  and  the  same  still  re- 
mains unpaid. 

Upon  examination  of  the  record  and 
files  it  appears  that  no  order  as  re- 
quired by  i-i457  of  the  Compiled  Laws 
of  1S71  of  the  payment  of  debts 
proved  against  said  estate  has  ever 
been  made,  and  your  petitioner  there- 
fore prays  your  honor  to  make  such 
order,  to  the  end  that  your  petitioner 
may  enforce  payment  of  his  said  elaim. 

Ilalmer  II.  Emmons. 
Bv    Ashlev    Pond,    his    attorney. 
'Filed  January   Ifi,   1873. 
In  re  Talms,  44  Mich.  637. 
J.     Order    To    Pay    Claims    Against 

Estate. 
"At  a  session  of  the  probate  court 
for  the  county  of  Wayne,  kolden  at  the 
probate  office  in  the  city  of  Detroit, 
on  Tuesday,  the  twenty-eighth  day  of 
January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy- 
three. 

"Present,  Hon.  Albert  H.  Wilkin- 
son, Judge   of  ]*robate. 

"In  the  matter  of  the  estate  of 
Joseph   Campau,   deceased. 

"This  being  the  adjourned  day  as- 
signed by  the  court  for  hearing  the 
petition  of  Halmer  H.  Emmons,  a  cred- 
itor of  the  said  estate,  whose  claim  has 
been  duly  proved  and  allowed,  pray- 
ing that  an  order  may  be  entered  in 
this  court  requiring  the  administrator 
of  said  estate  to  pay  the  debts  proved 
and  allowed  against  the  same;  and  it 
appearing  to  the  satisfaction  of  the 
court  by  proof  on  file  that  a  certified 
copy  of  said  petition  and  of  the  or- 
der assigning  the  twenty-first  instant 
for  the  hearing  by  the  court  of  said 
petition  has  been  duly  served  on  Denis 
J.  Campau,  now  sole  administrator  of 
said  estate,  as  was  in  said  order  by 
the  court  directed,  and  the  hearing  of 
said  petition  having  been  continued  by 
consent  until  this  day,  and  the  court 
having  now  heard  Ashley  Pond  of 
counsel  for  said  petitioner,  and  James 
D.  Weir  of  counsel  for  said  Denis  J. 
Campau,  administrator  as  aforesaid,  and 
due  consideration  having  been  had  in 
the  premises,   and  it  appearing   to  the 


court  by  the  records  and  files  in  the 
matter  of  the  said  estate  that  sulli- 
eient  assets  came  to  the  hands  of  tho 
said  Denis  .J.  Campau,  as  administrator 
jointly  with  Thcoiiore  .1'.  Cani[)au,  then 
one  of  his  co-adininisi  rators  to  pay  tho 
debts  provetl  and  allowed  against  the 
said  estate  in  full,  and  the  time  limited 
in  tho  statute  for  payment  of  said 
debts  having  elapsed,  it  is  ordered  and 
decreed  that  the  said  Denis  J.  Campau, 
administrator  of  said  estate  aforesaid, 
pay  the  debts  proved  and  allowed 
against  the  said  estate  within  sixty 
days  from  the  date  hereof. 
"Albert  H.  Wilkinson,  Judge  of  Pro- 
bate." 
In  re  Palms,  44  Micli.  637. 

VI.      Sales   of   Property    Under    Order 
of  Court. 

A.  Notice  of  Hearing  on  Petition  To 

Sell  Personalty  of  Deceased. 
"Notice  is  hereby  given,  that  H.  W. 
Halleck,  P.  W.  Van  Winkle,  and  Archi- 
bald C.  Peachy,  having  filed  in  this 
court  their  report  and  account,  as 
executors,  with  a  petition  for  an  or- 
der of  sale  of  personal  property  of 
the  estate  of  Joseph  L.  Polsom,  de- 
ceased, the  hearing  of  the  same  haa 
been  fixed  by  said  court,  for  Monday, 
the  twenty-first  day  of  March,  1859, 
at  eleven  o'clock  in  the  forenoon  of 
said  day,  of  the  March  Term  of  1859, 
at  the  court  room  thereof,  in  the  City 
Hall  in  the  City  and  County  of  San 
Francisco;  and  all  persons  interested 
in  said  estate  are  notified  then  and 
there,  to  appear  and  show  cause,  if  any 
they  have,  why  said  petition  should 
not  be  granted."  Halleck  v.  Moss,  22 
Cal.   266. 

B.  Order  To  Sell  Personal  Property 

After  Notice. 
"Application  having  been  made  to 
the  Court  by  the  executors  of  the  es- 
tate of  J.  L.  Folsom,  deceased,  for  an 
order  of  sale  of  certain  personal  prop- 
erty of  the  estate  hereinafter  men- 
tioned by  the  petition,  in  writing,  ,of 
said  executors,  filed  herein  on  the  sev- 
enth day  of  March,  1859,  setting  forth 
the  facts  showing  such  sale  to  be 
necessary;  which  application  was,  by 
the  order  of  this  Court,  on  that  day 
made  and  filed,  set  for  hearing  upon 
the  twenty-first  day  of  March  last, 
Uipon  which  day  the  said  executors 
appeared  by  their  counsel,  Gregory 
Yale,  Esq.,  and  certain  of  the  creditors 
of  the   estate  appeared  and  were   rep- 
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resented  by  their  counsel,  Eugene  Cas- 
Berly,  Esq.;  and  due  proof  having  been 
there  made,  to  the  satisfaction  of  the 
Court  and  filed  herein,  that  notice  of 
said  application  had  been  given  ac- 
cording to  law,  the  hearing  of  the  said 
application  was  regularly  continued 
from  that  time  to  this  day  by  orders 
of  this  Court  duly  entered  of  record. 
And  now  on  this  twenty-fifth  day  of 
April,  1859,  at  eleven  o'clock  A.  M., 
to  which  time  said  application  was 
duly  adjourned  by  the  last  of  con- 
tinuances, aforesaid,  the  said  parties 
appearing  by  their  counsel,  aforesaid, 
and  no  objections  or  exceptions  having 
been  filed,  and  no  opposition  having 
been  made,  and  the  Court,  from  an 
examination  of  the  said  matter,  being 
satisfied  that  a  sale  of  said  property  is 
necessary,  and  that  the  articles  are 
perishable  property  and  liable  to  as- 
sessment and  taxation,  it  is  hereby  or- 
dered, that  the  said  executors  be  au- 
thorized to  sell  at  public  auction  to 
the  highest  bidder,  for  cash,  the  per- 
sonal property  of  the  estate  undisposed 
of,  comprised  under  the  heads  of  'Li- 
brary,' 'Pictures,'  'Table  and  Bed 
Linen,'  and  'Stocks,'  as  set  forth  in 
their  petition  filed  in  this  Court  No- 
vember 12th,  1855."  Halleck  v.  Moss, 
22  Cal.  266. 

C.     Petition    for    Leave     To     Convey 
Beal  Estate  of  Deceased. 
''To  the  Hon.  Judge  of  Probate  for  the 

County  of  Carroll: 

"Respectfully  represents  Sanborn  B. 
Carter,  administrator  of  the  estate  of 
William  N.  Roberts,  late  of  Tufton- 
borough,  in  said  county,  deceased,  that 
the  said  William  N.  Roberts,  ia  his 
lifetime,  to-wit,  on  the  twenty-fifth 
day  of  June,  A.  D.  1868,  did  contract 
and  engage,  in  writing,  to  convey  to 
one  Adam  Roberts,  of  said  Tufton- 
borough,  upon  the  performance  of  cer- 
tain conditions  on  the  part  of  said 
Adam  Roberts  therein  stated,  certain 
real  estate  situated  in  said  Tufton- 
borough,  bounded  and  described  as  fol- 
lows: Commencing  at  corner  of  land 
of  Levi  Brown,  on  south  side  of  the 
highway  leading  from  Tuftonborough 
to  Water  Village,  and  running  wester- 
ly on  said  highway  twenty-four  rods, 
thence  south,  turning  right  angles,  and 
running  far  fnongli  into  the  land  of 
said  William  X.  J{oliorts  (o  contain  one 
acre;— that  the  said  William  N.  Rob 
erts  was  prevented   from   making   said 


conveyance  by  death,  and  that  the  said 
Adam  Roberts  stands  ready  to  perform 
the  conditions  of  said  contract  on  his 
part.  Wherefore  your  petitioner  prays 
that  he  may  be  licensed  to  make  and 
execute  a  conveyance  of  said  real  es- 
tate, agreeably  to  the  statute  in  such 
case  provided. 

"Dated   at   Ossipee,  the    1st   day   of 
January,  A.   D.   1869. 


Carter  v.  Jackson,  56  N.  H.  364. 

Note. — Equity  also  exercises  juris- 
diction to  compel  the  satisfaction  of 
debts  out  of  real  property. 

D.  Order  Granting  Leave  To  Convey 

Meal  Estate  of  Deceased. 
"State  of  New  Hampshire,  Carroll,  ss. 

"  (L.  S.)  The  judge  of  probate  for 
said  county,  to  whom  it  may  concern: 
Whereas,  on  examination,  it  appears 
that  William  N.  Roberts,  late  of  Tuft- 
onborough, in  said  county,  deceased, 
did  in  his  lifetime  contract  by  writing 
to  convey  to  one  Adam  Roberts  certain 
real  estate,  situated  in  Tuftonborough, 
bounded  (description  same  as  in  above 
petition),  upon  certain  conditions  on 
the  part  of  the  said  Adam  Roberts 
which  he  has  performed,  or  stands 
ready  to  perform,  and  that  the  said 
William  N.  Roberts  was  prevented 
from  making  said  conveyance  by 
death;  therefore  license  is  hereby 
granted  to  Sanborn  B.  Carter,  admin- 
istrator of  the  estate  of  the  said  Wil- 
liam   N.    Roberts,    deceased,    to    make 

and   execute    to    the    said a 

good  and  valid  conveyance  of  all  the 
right,  title,  and  interest  that  the  said 
deceased  had,  at  the  time  of  his  death, 
in  and  unto  said  real  estate. 

"In  testimony  whereof  I  have  here- 
unto set  my  hand  and  the  seal  of  said 

court   of   probate,   at  ,  in   said 

county,  this  second  day  of  March,  A.  D. 

1869. 

"Larkin  D.  Mason,  judge  of  probate." 

Carter  v.  Jackson,  56  N.  H.  364. 

E.  Decree  for  Sale  of  Real  Estate. 
"Jonathan    McDonald.     Decree   to  sell 

land. 

"Be  it  remembered,  that  heretofore, 
to-wit  on  the  1st  day  of  October,  1867, 
came  E.  M.  Hussey  as  administrator 
of  said  estate,  and  did  file  with  the 
judge  of  this  court  his  api)lication  in 
writing  and  under  oath,  praying  an  or- 
der to  sell  the  lands  belonging  to  said 
estate,  on  the  ground  that  the  same 
is  necessary   to   pay  the  debts  of  said 
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doccdoiit,  mill  tlio  oosts  aiul  oliar^os 
of  iulministrntioii,  and  allojjinjj  an  in- 
siirticitMioy  of  ju-rsonal  proiu-rty  tluTC- 
for;  and  this  boinjj  the  day  ro^ularly 
sot  for  tho  hi>arin>j  of  said  applica- 
tion, a  day  nioro  than  forty  days  from 
tlio  lilinjj  of  said  petition,  the  court  pro- 
ceeded to  licar  and  dotcrniine  said 
cause.  1  find  that  due  notice  of  said 
filing  and  said  day  for  liearing  has 
been  given  to  all  the  parties  defend- 
ant to  said  application,  by  citation 
duly  executed  on  all  the  parties  defend- 
ant, tiiey  being  residents  of  the  State 
of  Alabama,  and  John  Turrentine,  duly 
appointed  guardian  ad  litem  to  repre- 
sent the  minor  heirs,  accepting  said 
ajipointment,  and  appearing  in  open 
court  and  denying  the  allegations  of 
said  application.  I  find  from  the  proof 
taken  by  deposition  as  in  chancery 
cases,  that  the  allegations  of  said  peti- 
tion are  correct;  that  there  is  not  suf- 
ficient personal  property  belonging  to 
said  estate  to  pay  said  debts,  costs  and 
charges.  It  is  therefore  ordered,  ad- 
judged and  decreed,  that  the  prayer  of 
said  petition  be  granted;  that  lands 
described  as  follows:  (Here  follows  or- 
der of  sale  and  description  of  land  by 
numbers,  section,  township  and  range, 
and  terms  of  sale,  etc.,  and  reservation 
of  five  hundred  dollars  to  the  widow, 
etc.,  in  addition  to  dower.)  Given 
under  my  hand  and  seal,  this  11th  day 
of   November,   1867. 

(Signed.)        John  B.   McClellan, 

Judge,   etc." 

Hine  v.  Hussey,  45  Ala.  496. 

P.  "Report  of  Sale  of  Land  of  De- 
ceased. 

**The  undersigned,  administrator  of 
the  estate  of  Eleanor  Coker,  deceased, 
reports  that  in  pursuance  of  an  order 
heretofore  made  by  the  said  court,  to- 
wit,  on  the  11th  day  of  December,  1876, 
authorizing  and  empowering  the  un- 
dersigned to  sell  realty  belonging  to 
the  estate  of  said  deceased,  after  hav- 
ing given  authorized  notice  by  adver- 
tising the  same  at  the  court  house  door 
of  said  county  and  three  other  public 
places  in  said  county,  for  three  weeks 
previous  to  the  said  sale,  containing 
further  the  time,  terms  and  place  of 
said  sale,  etc.,  on  Monday,  the  8th 
day  of  January,  1877.  as  the  day,  and 
at  the  place  appointed  for  said  sale, 
between  the  legal  hours  of  sale,  did 
offer  said  realty  for  sale  at  public 
outcry,  and  at  said  sale  Jasper  Langs- 


ton,  being  the  highest,  best  and  cash 
bidder,  therefor,  became  the  purcliaser 
of  the"  (lands  describing  them,  which 
were  the  same  lands  described  in  the 
order  of  sale)  "lying  and  being  in 
]?ibb  county,  Ala.,  at  the  price  of  two 
and  .'JO-lOO  dollars  per  acre,  and  amount- 
ing in  the  aggregate  to  the  sum  of 
four  hundred  dollars.  The  said  ad- 
ministrator furtlier  reports  that  the 
said  Jasper  Langston  has  complied 
with  the  terms  of  said  sale,  and  has 
paid  in  full  said  purchase  money,  that 
said  sale  was  fairly  conducted,  and  that 
said  realty  was  sold  for  an  amount  not 
greatly  disproportionate  to  its  real 
value.  Wherefore,  the  said  administra- 
tor prays  that  said  sale  may  be  ratified 
and  confirmed,  and  that  a  decree  be 
granted  authorizing  him  to  execute 
titles  to  the  purchaser,  said  Jasper  D. 
Langston,  for  the  said  real  estate  pur- 
chased by  him  as  aforesaid,  all  of 
which  is  respectfully  submitted. 
(Signed.)  M.  L.  Cottingham." 

(This  report  was  sworn  to  before  the 
probate  judge.) 

Moore  v.  Cottingham,  113  Ala.  148, 
20  So.   994. 

G.  Order  Confirming  'Report  of  Sale, 
Land   of   Deceased. 

"This  day  came  M.  L.  Cottingham, 
as  the  administrator,  with  the  will  an- 
nexed of  said  estate,  and  files  his  re- 
quest in  writing  and  under  oath,  set- 
ting forth,  among  (5ther  things,  that  on 
the  8th  day  of  January,  1877,  within 
the  legal  hours  of  sale,  in  pursuance 
of  law  in  such  cases  made,  and  in  strict 
accordance  with  all  and  singular  the 
terms  and  requirements  of  the  former 
ordw  and  decree  of  this  court,  granted 
and  entered  in  the  primaries  on  the 
11th  day  of  December,  1876,  proceeded 
and  sold,  at  public  outcry,  at  the  late 
residence  of  said  decedent,  the  land 
set  forth  and  particularly  described  in 
said  former  order  and  decree,  and  that 
said  land  was  purchased  at  said  sale 
by  Jasper  D.  Langston,  for  the  sum 
of  $400,  and  it  appearing  to  the  satis- 
faction of  the  court  from  said  report, 
and  from  the  evidence  therewith  sub- 
mitted, that  said  amount  so  bid  for 
said  land  by  Jasper  D.  Langston,  was 
the  highest  and  best  bid  for  the  same; 
that  said  sum  so  bid  was  not  greatly 
less  or  disproportionate  to  its  real 
value;  that  said  sale  was  legally  and 
fairly  made  and  conducted;  and  that 
the   whole   of  the  purchase   money  has 
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been  paid  in  cash.  It  is  ordered,  ad- 
judged, and  decreed,  that  said  sale  be, 
and  the  same  hereby  is,  approved;  and 
in  all  things  ratified  and  confirmed  by 
the  order  and  authority  of  this  court. 
It  is  further  ordered  that  this  report 
and  all  other  papers  on  file  relating 
to  this  proceeding,  be  recorded.  It 
is  further  ordered,  adjudged  and  de- 
creed, that  said  M.  L.  Cottingham,  as 
the  administrator  of  said  estate,  be 
authorized  and  he  is  hereby  ordered  to 
convey  by  proper  deed  to  the  said 
Jasper  D.  Langston  all  right,  title,  and 
interest  which  the  said  Eleanor  Coker, 
deceased,  had  in  said  lands  at  the  time 
of  her  death.  It  is  further  ordered, 
that  the  said  administrator  pay  the 
costs  of  this  proceeding,  to  be  allowed 
him  against  said  estate."  Moore  v. 
Cottingham,  113  Ala.  148,  20  So.  994. 

H.     Published  Notice   of    Application 
for  Conveyance  of  Real  Estate 
on   Decedent's   Contract. 
"Notice.     In  the  district  court  of  the 

third   judicial    district    holding   terms 

at   Seattle,   in   and  for   King  county. 

"(Title  of  cause.)  To  J.  D.  Low- 
man,  administrator  of  the  estate  of 
Sarah  B.  Yesler,  deceased,  and  all 
parties  having  an  interest  in  said  es- 
tate: You,  and  each  of  you,  will  please 
take  notice  that  whereas,  the  Sander- 
Bowman  Real  P^state  Company,  peti- 
tioner and  plaintiff  herein,  heretofore 
filed  and  presented  its  certain  petition, 
praying,  among  other  things,  for  an 
order  of  the  court  for  the  conveyance 
to  it  of  the  following  described  real 
estate  in  King  county,  to-wit:  (de- 
scription.) Now,  therefore,  you  are 
notified,  pursuant  to  an  order  of  court 
heretofore  entered  herein  on  the  2nd 
day  of  May,  1889,  that  Monday,  the 
24th  day  of  June,  1889,  being  a  day 
of  the  regular  term  of  said  district 
court,  at  11  o'clock  A.  M.,  at  the 
court-room  in  the  court-house  in  the 
city  of  Seattle,  said  petition  will  be 
heard  when  and  where  all  parties  in- 
terested as  creditors,  devisees,  or  per- 
sonal representatives  of  Sarah  B. 
Yesler  may  appear  and  show  cause,  if 
any  they  have  or  can  show,  why  the 
prayer  of  said  petitioner  shall  not  be 
granted.  (Attested  by  the  clerk)." 
Sander-Bowman,  etc.,  Co.  v.  Yesler 's 
Est,,  2  Wash.  429,  27  Pac.  269. 


VII.  Proceedings     Where    Estate     Is 
Insolvent. 

A.  Report  of  Insolvency. 

"To  the  Hon.   J.   B.   McClellan,  judge, 

etc. : 

"Your  petitioner,  as  the  adminis- 
trator of  Jonathan  McDonald,  deceased, 
would  respectfully  represent  unto  your 
honor,  that  to  the  best  of  his,  the  said 
administrator's  knowledge  and  belief, 
said  estate  is  insolvent,  as  the  ac- 
companying list  of  the  goods  and  chat- 
tels, evidences  of  debt,  and  other  per- 
sonal property  and  real  estate,  and  in 
fact  all  the  assets  of  said  estate,  and 
also  a  list  of  claims  filed  against  said 
estate  will  show;  schedule  A  showing 
assets,  and  schedule  B  the  claims  pre- 
sented against  the   estate. 

E.  M.  Hussey,  Admr." 

Hine  v.  Hussey,  45  Ala.  496. 

Note. — Equity  also  assumed  jurisdic- 
tion to  administer  the  estate  in  case 
of  insolvency. 

B.  Decree   of  Insolvency. 
"Jonathan   McDonald,   estate   of.     De- 
cree of  insolvency. 

"This  day  having  been  regularly 
appointed  by  the  order  of  the  judge 
of  this  court  to  hear  and  determine  the 
report  and  statement  of  the  insolvency 
of  said  estate,  filed  by  E.  M.  Hussey, 
the  administrator  thereof,  now  comes 
said  administrator,  and  moves  the 
court  to  declare  said  estate  insolvent; 
and  the  guardian  ad  litem  regularly 
appointed,  now  in  open  court  consent- 
ing to  represent  the  minor  heir  in 
said  proceedings;  and  the  court  being 
satisfied,  from  due  examination  and 
j)roof,  that  notice  of  the  filing  of  said 
report,  and  of  the  day  set  to  hoar  and 
determine  the  same  has  been  given  to 
the  creditors  in  all  respects  as  required 
by  law,  and  directed  by  the  former 
order  of  the  court;  the  court  tiicreupon 
proceeds  to  hear  and  determine  as  to 
said  report,  and  none  of  the  creditors 
contesting  the  correctness  of  said  re- 
port, it  is  ordered,  adjudged  and  de- 
creed that  said  estate  be,  and  the  same 
is  hereby  declared  insolvent."  (Here 
follows  order  appointing  day  for  a  set- 
tlement by  said  Hussey  of  his  admin- 
istration, and  the  notice  required  to  be 
given  thereof.)  Hine  r.  Ilussev,  4;j  Ala. 
490. 

VIII.  Proceedings   Requiring   an    Ac- 
counting. 

Note. —  i;(|nity  also  assumed  jurisdic- 
tion   to    compel    an    accounting    by    the 
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ailministrator  where  he  failed  to  per- 
form his  duty  in  this  respect  for  the 
reason  that  the  power  exercised  by  the 
ecclesiastical   courts   was  inadequate. 

IX.     Accovmting. 

A.     I'd  it  ion  To  Kcopcn  Account. 

The  petition  of  appellant,  filed  April 
3,  1S9'i,  averred: 

"John  B.  Ellison  died  in  the  city 
of  Philadelphia  on  ^rarch  7,  1SG5,  leav- 
ing a  last  will  bearing  date  May  30, 
1864,  a  copy  of  which  is  hereunto  at- 
tached. Letters  testamentary  upon  the 
estate  were  duly  j;rantod  by  the  regis- 
ter of  wills  of  Philadelphia  county  to 
Bodman  B.  Ellison  and  William  P.  El- 
lison. 

"The  said  executors  entered  upon 
their  duties  and  continued  to  act  as 
executors  and  trustees  under  the  pro- 
visions of  the  said  will  until  the  filing 
of  their  account. 

"By  the  terms  of  the  said  will  no 
distribution  was  to  be  made  of  the 
principal  of  the  estate  until  the  death 
of  the  ^^•^fe  of  the  said  John  B.  Ellison, 
which  occurred  July   14,   1880. 

"On  the  death  of  the  said  wife  of 
John  B.  Ellison,  the  said  executors  filed 
their  account  in  the  orphans'  court, 
which  was  adjudicated  Jan.  13,  1882. 

"By  the  terms  of  the  said  will,  on 
the  death  of  the  said  wife  of  John  B. 
Ellison,  the  estate  was  to  be  divided 
into  four  shares,  one  share  to  each  of 
the  four  children  of  the  decedent,  of 
whom  your  petitioner  was  one;  but  the 
shares  of  your  petitioner  and  her  sis- 
ter, Margaret  Ellis,  were,  after  the 
said  distribution,  to  be  held  in  trust 
by  trustees  to  be  selected  by  them 
respectively. 

"The  said  Margaret  Ellis  selected 
Ellis  D.  Williams,  Esq.,  as  her  trustee, 
and  your  petitioner  selected,  at  the 
special  instance  and  request  of  her 
brother,  Kodman  B.  Ellison  (the  exec- 
utor of  the  will),  her  brother  William 
P.  Ellison  to  act  as  the  trustee  for 
your  petitioner. 

"At  the  audit  of  the  account  of  the 
said  executors,  your  petitioner  was  not 
present,  but  was  represented  by  her 
trustee  and  brother,  William  P.  El- 
lison, who  was  also  one  of  the  executors 
of  the  said  will.  (Here  follow  par-i 
ticular  allegations  of  fraudulent  use  of 
funds  and  concealment  from  petition- 
er.) 

"In  conclusion,  your  petitioner  avers 
that    she    was    at    the   time   of   the   ad- 


judication aforesaid  a  married  woman, 
and  has  been  under  coverture  from 
that  time  until  the  present. 

"Your  petitioner  therefore  prays 
that  a  citation  may  issue  to  Rodman 
B.  Ellison  and  William  P.  Kllison  and 
to  Margaret  I'M  lis  and  Ellis  D.  Wil- 
liams, trustee  for  Margaret  lOlIis  (be- 
ing all  the  parties  in  interest)  to  ajv 
pear  and  show  cause:  (1)  Why  the  ad- 
judication of  the  accounts  of  Rodman 
B.  Ellison  and  William  P.  Ellison  as 
executors  of  the  will  of  John  B.  El- 
lison, deceased,  should  not  be  reopened 
and  a  rehearing  granted,  and  the  said 
Rodman  B.  Ellison  and  William  P.  El- 
lison be  surcharged  with  the  profits 
earned  by  the  moneys  of  the  estate  by 
their  use  in  business  of  the  said  Rod- 
man B.  Ellison  and  William  P.  Ellison 
from  18G5  until  1882.  (2)  To  show  cause 
why  the  record  of  the  said  orphans' 
court  should  not  be  amended  by  strik- 
ing therefrom  the  adjudication  so 
fraudulently  procured  to  be  entered 
upon  the  account  of  the  said  executors 
as  hereinbefore  set  forth.  (3)  Why 
the  said  Rodman  B.  Ellison  and  Wil- 
liam P.  Ellison  should  not  state  an 
account  of  the  profits  earned  by  the 
said  moneys  of  the  estate  by  their  use 
in  the  business  aforesaid,  and  make 
payment  of  the  proper  portion  thereof 
to  your  petitioner.  (4)  And  your  peti- 
tioner prays  such  other  and  further  re- 
lief in  the  premises  as  to  the  court  shall 
seem  meet  or  the  cause  may  require." 
Ellison's  Estate,  163  Pa.  315,  30  Atl. 
199. 

Note. — Upon  accounting  courts  of 
equity  entertained  exceptions  to  ac- 
counts of  administrators  by  persons  in 
terested  in  the  estate,  and  by  their  de^ 
cree  settled  the  accounts. 

B.  Order  for  New  Account  and  Set- 
ting   Aside    Former    Approval. 

"Now,  therefore,  it  is  by  the  court 
ordered  and  adjudged,  that  the  ac- 
count of  the  said  Jolm  S.  Branner  filed 
in  this  court  on  or  about  February  22, 
1892,  purporting  to  be  the  final  account 
of  his  administration  of  said  partner- 
ship estate,  and  therein  entitled  as  fol- 
lows: 'Second  and  final  report  of  John 
S.  Branner,  guardian  of  the  person  and 
estate  of  Josie  Webb  (formerly  Josie 
Klein)  and  Millie  Klein,  as  the  sur- 
viving partner  of  the  firm  of  Branner 
&  Klein;  said  firm  composed  of  said 
John  S.  Branner  and  Jacob  Klein.' 

"And   the   order  of  the   court  made 
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on  April  20,  1892,  allowing  said  ac- 
count, and  the  subsequent  order  of  this 
court  discharging  said  John  S.  Bran- 
ner  from  his  said  trust,  be  and  the 
same  are  hereby  declared  to  be  fraud- 
ulent and  void,  and  they  are  hereby 
vacated  and  set  aside. 

"And  it  is  by  the  court  further  or- 
dered, and  adjudged,  and  decreed,  that 
the  said  John  S.  Branner  be  and  he  is 

hereby  required  in  days  from 

this  date  to  render  to  this  court  a  full 
and  complete  account  of  all  the  moneys 
and  assets  which  came  into  his  hands 
as  such  administrator."  Branner  .  t\ 
W«bb,  61  Kan.  181,  59  Pac.  270. 
X.     Proceedings  for  Distribution, 

Upon  petition  for  distribution  by  the 
next  of  kin  equity  issued  decrees  for 
distribution. 

DECEIT.— See  Fraud  and  Deceit. 
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I. 


A 

B. 

C. 

D. 

E. 

F. 

G. 

H. 

L 

J. 

K. 

L. 

M. 

N. 

O. 

P. 


II. 


Declarations,    Commencements,    349 

.     By  Declaration,  349 

Defendant  in  Actual  Custody,  349 
Defendants,  Some  Taken,  350 
Executor,   Plaintiff,    350 
Administrator,  Flaintiff,  350 
Executor,  Defendant,  350 
Administrator,  Defendant,  350 

.     Infant,  Plaintiff,  350 
Town,  Plaintiff,  350 
Town,  Defendant,  350 
County,  Plaintiff,  350 
County,   Defendant,   350 
Corporation,  Plaintiff,  350 
Corporation,    Defendant,    351 
Banking  Association,  Plaintiff,  351 
Banking    Association,     Defendant, 

351 
Defendant    by    Wrong   Name,   351 

Complaints,  Common  Forms,  351 

Commriwrmi  )il,  Gciural  Form,  351 
Complaint,   General   Form,   ?,r>\ 
One  Creditor  on  Behalf  of  Others. 

351 
One   Creditor   on   Behalf   of   Par- 
ticular Class,  351 
By  Common   Infrrrmrr,  351 
Averment  of  Performance  of  Con- 
ditions Precedent,  .T51 
Averment  of  Consideration,  352 
Averment    That   Defendants  Made 

Instrument,    352 
Money  Due  on   Account,  352 


J.      Against  Buyer  for  Not  Delivering 

Note,  352 
K.     Non-Negoticble  Note,   352 
L.     Note  Payable  in  Chattels,  352 
M.     Bill   Payable    Out    of    Particular 

Fund,  353 

III.     Complaints  on  Undertakings,   353 

A.  To  Discharge  Attachment,   353 

B.  Claim  and  Delivery,  353 

C.  Of  Bail,   354 

D.  For    Costs    and    Damages    on    At- 

tachment, 354 

E.  For   Costs    and   Damages    on   Ar- 

rest, 355 
P.     Peciting    Facts,   355 
Gr.     On   Obtaining   Injunction,   355 
For    other    forms,    see     6     Standard 
Proc.  730,  735. 

CROSS-REFERENCES: 
Account  and  Accounting: 

Declaration  in  Account  Render 
Against   Defendant  as   Bailiff; 

Declaration  in  Account  Render 
Against  Defendant  as  Receiver; 

Declaration  in  Assumpsit  for  Not 
Rendering  Just  Account  of  Sale  of 
Goods; 

Complaint  on  Account  Stated; 

Complaint    To     Correct    an    Account 
Stated. 
Adjoining  Landowners  : 

Complaint  for  Negligently  Excavat- 
ing  Adjacent   to^  Plaintiff's   Land; 

Comi)laint  for  Negligently  Excavat- 
ing Adjacent  to  Plaintiff's  Build- 
ings; 

Complaint  for  Flowing  Water  From 
Roof  on  Plaintiff's  Premises; 

Complaint  for  Negligence,  Whereby 
Plaintiff's    Land    Was    Overflowed; 

Complaint   for  Carelessly  Kindling  a 
Fire  on  Defendant  *s  Land,  Where- 
by      Plaintiff's      Property      Was 
Burned. 
Alienating  Affections: 

Declaration; 

Complaint   f'or   Enticing  Away  Plain- 
tiff's Wife. 
Animals: 

Declaration  in  Assumpsit  for  Agist- 
ment; 

Declaration  on  Promise  To  Pay  on 
Exchange  of  Horses; 

Declaration  for  Keeping  Dog  Ac- 
customed To  Bite  Mankind; 
Declaration  for  Keeping  Dog  Ac- 
customed To  Bite  Sheep  and  Other 
Animals; 
Declaration  for  Shooting  Plaintiff's 
Dog; 
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Complaint  for  Koopiug  Misohiovous 
Dog  by  Which  rhiiutiU:  Wjis  Bit- 
ten; 

Coinplaint  for  Kooping  Dog  Ae- 
custoniod  To  Hito  ;Shcop  ami  Otiior 
Animals; 

Complaint     for     Shooting 
Dog; 

Complaint  for  ImmodoraU' 
Horse; 

Complaint 

Cattle. 

Appeal  Bonds: 

Complaint   on   Undortaking  for  Costs 
of  Ai)peal. 
Appeals: 

Complaint    for    Repayment    of   Judg- 
ment   Paid    and     Afterwards     Re- 
versed. 
Apprentices: 

Complaint  by  Apprentices  Against 
Master; 

Complaint  by  Master  Against  Father 
of  Apprentice. 
Arbitkatiun  : 

Declaration  on  Award  on  Jiouds  of 
fcjubmission; 

Complaint  on  Award  of  Arbitrators; 

Complaint,  Allegation  of  Enlarge- 
ment of  Time; 

Complaint  on  Award   of  Umpire. 
Architects  and  Builders: 

Complaint  Against  Builder  for  Not 
Well    I^nisiiing    Building; 

Complaint  Against  Builder  for  Not 
Completing  His  Work,  With  Spe- 
cial Damage  by  Loss  of  Rent; 

Complaint  by  Arcliitect  for  J  lis  Serv- 
ices; 

Complaint  on  Special  Contract,  Mod- 
ified by  Parol,  With  Claim  for  Ex- 
tra  Work. 
Assault  and  Battery: 

Declaration  for  Common  Assault  on 
Person; 

Declaration  in  Trespass,  for  Assault 
and   Battery; 

Declaration  by  Master  for  Battery 
of   Servant; 

Declaration  bv  Husband  for  Battery 
of  Wife. 

Complaint  for  Assault  and  Battery 
and    False   Imprisonment; 

Complaint  for  Assault  and  Battery 
(a),   (b); 

Complaint    for    Assault    and    Battery 
(Short  Form) ; 
Assignments: 

Complaint,  Allegation  of  Assignment 
to    Plaintiff; 

Complaint,  Allegation  Where  Plain- 
tiff Is  Trustee; 


Complaint  on  Special  Contract,  Where 

Fullillcd   by  Assignee; 
Complaint    by   Assignee    for    Price    of 

Stuck    and    Fixtures    of    Store    and 

Cood-Will   Agreed   To   Be    Paid    in 

Instalments. 
Associations: 

Complaint   by   Olliccr   of  Joint  Stock 

Comjiany; 
Complaint   by  Treasurer   of   Unincor- 
porated Company  on  Note  Payable 

to  l'\)rnier  Treasurer; 
Complaint,  Allegation   by  Association 

of  Joint   Tenants   in  Common. 
Assumpsit: 

Declaration   in   Assumpsit   for   Goods 

Sold   and   Delivered; 
Declaration,      Common      Counts      for 

Goods     Sold,     Work,     Labor     and 

Materials,  With  Money  Counts; 
Money    Counts    Condensed; 
Declaration    on    Contingent    Note; 
Declaration    on    Chattel    Note; 
Declaration    Against   Bailee    Without 

Reward,  for   Want  of  Care; 
Declaration  Against  Watchmaker  for 

Losing  Watch. 

Attorneys : 

Declaration  by  an  Attorney  for  Costs 
and  Fees; 

Declaration  in  Case  Against  an  At- 
torney for  Negligence; 

Complaint  by  an  Attorney  for  Serv- 
ices and  Disbursements; 

Complaint  Against  Attorney  for  Neg- 
ligence in  Prosecution; 

Complaint  Against  Attorney  for  Neg- 
ligent  Defense; 

Complaint  Against  Attorney  for  Neg- 
ligence in   Examining   Title. 
Banks  and  Banking: 

Complaint  Against  Bank,  Drawee, 
Having  Certified  Check; 

Complaint  Against  Bank  for  Neg- 
lecting To   Present   Note; 

Complaint  xVgainst  Bank  for  Not  Giv- 
ing Due  Notice; 

Complaint,  Banking  Association  Suing 
or  Sued  in  Name  of  Its  Presi- 
dent; 

Complaint,  Action  by  or  Against  an 
Individual   Banker; 

Complaint,  Banking  Association  Suing 
or   Sued    in    Its   Associate   Name. 
Bastardy  Proceedings: 

Allidavit  for  Bastardy  (Complaint) 
by   Female    (a),    (b),    (c); 

Complaint   by   Selectmen. 
Bills  and  Notes: 

Declaration  on  Bill  of  Exchange, 
Payee  Against  Acceptor; 
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Declaration  on  Bill  of  Exchange, 
First    Endorsee    Against    Acceptor; 

Complaint  by  Payee  Against  Ac- 
ceptor,   Short    Form,    Setting     Out 

Copy; 

Complaint   Pleading   Legal    Effect; 

Complaint  on  Acceptance,  Varying  as 
to   Time  From  Bill; 

Complaint  Against  Acceptor  for 
Honor; 

Complaint  on  Bill  by  Drawer  to  Him- 
self and  Accepted  by  Him; 

Complaint  by  PaA-ee  Against  Drawer 
for  Kon-Acceptancc; 

Complaint  on  Bill  Setting  Out  Copy; 

Complaint  on  Bill  for  A^on-Payment; 

Complaint  on  Bill  for  Non-Payment 
After  Acceptance; 

Complaint,  Averment,  Xon-Present- 
ment  Excused,  Drawee  Not  Found; 

Complaint  on  Bill,  Demand  and  No- 
tice  Excused  by  "Waiver; 

Complaint  on  Bill,  Non-Presentment 
Excused,  Drawer  Having  Counter- 
manded Bill; 

Complaint,  Payee  Against  Drawer 
and  Acceptor,  Bill  Accepted  by 
Drawee; 

Complaint      on     Bill      Accepted      for 

Honor; 
Complaint       by       Eemote       Indorsee 

Against  Acceptor; 
Complaint    Against    Drawer    and    In- 

dorser  for  Non-Acceptance; 
Complaint    Against   Drawer,    Indorser 

Before   Acceptance     and     Acceptor 

for  Non-Payment; 
Complaint  Against   Dra-wer,  Acceptor 

and  Indorser  After  Acceptance  for 

Non-Payment; 
Complaint,  Drawer  Against   Acceptor 

on    Bill   Ecturned    and    Taken    Up; 
Complaint  on   Bill   Payable   to   Draw- 
er's Own  Order,  Not  Negotiated; 
Comj)laint,  Payee  Against  Drawer; 
Conifdaint,       Indorsee       or       Bearer 

Against   Drawer; 
Comjilaint,    Omission     of     Notice     of 

Non-Payment       Excused,       Drawer 

Had  No  Funds; 

Complaint,  Non-Presentment  Ex- 
cused, Insolvency  of  Drawee; 

Complaint  Against  Drawer,  Indorser 
and    Drawee; 

Declaration  on  Promissory  Note, 
Payee  Against  Maker; 

Declaration  on  J'romissory  Note,  In- 
dorsee  Against   Maker; 

Declaration  on  I'romissory  Note,  In- 
dorsee Against  Indorser; 


Complaint,  Payee  Against  Maker, 
Ordinary  Form  Pleading  Legal  Ef- 
fect  of  Note; 

Complaint   on   Two  Notes,  One  Part- 
ly Paid; 
Complaint    on    Several    Notes    Given 
on  Agreement   To  Pay  All   on   De- 
fault in  Anj-; 

Complaint  on  Note  Signed  by  Agent; 

Complaint  on  Note  Made  by  Part- 
ners; 

Complaint  on  Note  Made  by  Part- 
ners, Averring  Partnership; 

Complaint  by  Partners  on  Note 
Payable  to  Order  of  Firm  Name; 

Complaint  by  Surviving  Partner  on 
Note  Payable  to  Order  of  Late 
Firm; 

Complaint  by  Payee  Against  Sur- 
viving Maker; 

Complaint  by  Receiver,  Payee, 
Against  Partners,  Makers; 

Complaint  by  Insurance  Company  on 
Deposit    Note; 

Complaint  on  Note  Payable  at  a  Cer- 
tain Time  After  Sight; 

Complaint   on   Note    Wrongly   Dated; 

Complaint  by  First  Indorsee  Against 
Maker,  Ordinary  Form,  Pleading 
Legal    Effect; 

Complaint  by  Second  or  Later  In- 
dorsee   Against   Maker; 

Complaint  on  a  Note  Payable  to 
Bearer,  or  to  a  Fictitious  Person, 
or  to  Maker's  Own   Order; 

Complaint  by  First  Indorsee  Against 
Payee,  Indorser,  Ordinary  Form, 
Pleading  Legal  p]ffect; 

Complaint,  Remote  Indorsee  Against 
Payee ; 

Complaint  by  Remote  Indorsee 
Against  His  Immediate  Indorser; 

Complaint,  Special  Averment  of  Ex- 
cuse for  Non-Presentment,  Where 
Indorser  Has  Waived  Notice; 

Complaint,  Special  Averment  of  Ex- 
cuse for  Non-Presentment,  Where 
the  Maker  Could  Not  Be  Found; 

Complaint  by  First  Indorsee  Against 
Maker,   and   Payee,  Indorser; 

C'omi»laint  on  ;Note  Not  Valid  as 
Against   Maker; 

Complaint,  Remote  Indorsee  Against 
Maker,  First  Indorser  and  Later 
Indorser; 

Complaint  by  Payee  Against  Maker 
and  Indorser,  T'avee  Having  Parted 
With   Full    Value; 

Complaint   by  Assignee  of  Note; 

Complaint  on  Negotiable  Bond  Pay- 
able to  Bearer. 
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Bonds: 

l)oi-l:ir;itiou  on  Bon.l  (Comnioiu'ed  by 
C'apiasl ; 

Poolaratiou  on  l^ond  for  Costs; 

IVolaration  on  Bond  To  Porfonn 
Covenants   of  Anotlior   Instrument; 

Declaration    on    Several    HoikIs; 

Declaration  on  Bond  With  Condition, 
Assij^ninji    Breaches; 

Complaint    on    Administration    Bond; 

Complaint  on  Arbitration  Bond  for 
Refusal    To    Comply    With    Award; 

Complaint  on  Arbitration  Bond  for 
Revoking   Arbitrator's   Powers; 

Complaint  on  Bond  for  Accounting  of 
Subscription    Agent; 

Complaint  on  Bond  for  Fidelity  of 
Clerk   or  Cashier; 

Complaint  on  Bond  of  Security  for 
Costs; 

Complaint  on  Bond  for  Rent  Against 
Principal   and   Sureties; 

Complaint  on  Bond  for  Stay  of  Pro- 
ceedings, for  Refonnatioa  and  for 
Judgment  on  Bond; 

Complaint  on  Bond  Pleading  Sub- 
stance  of  Condition; 

Complaint  on  Bonds  Other  Than  for 
Payment  of  Money; 

Complaint  on  Bond  for  Payment  of 
Money  Only,  Pleading  Legal  Ef- 
fect; 

Complaint  by  Surviving  Obligee  in 
Joint   Bond; 

Complaint  on  Bond  for  Payment  of 
Money  Only; 

Complaint    on     Bond     To     Discharge 
Attachment   Against  Vessel. 
Breach  of  Promise: 

Declaration  on  Promise  of  Marriage; 

Complaint   for  Refusal   To   Marry; 

Complaint  on  Marriage  With  An- 
other; 

Complaint,     Defendant     Married     at 
Time  of  Promise. 
Case    (The    Action    of    Trespass    on 

the)  : 

Declaration      Against      Occupier      of 
House      for      Laying     Rubbish      in 
Street      Whereby      Carriage      Was 
Overturned. 
Chattel  Mortgages: 

Petition     (Complaint)     for    Foreclos- 
ure. 
Civil  Rights: 

Complaint   for  Refusing  Accommoda- 
tion to  Colored  Person. 
Compromise  and  Settlement: 

Complaint      Upon      Compromise      of 

Suit; 
Complaint  Upon   Compromise  of  Suit 


for     W'itlitl  rawing     Opposition      to 
Probate   of   Will. 
CONTUlllUTION: 

Complaint  for  Contribution  by  Co- 
surety. 

CORrOKATIONS: 

Declaration  by  a  Domestic  Corpora- 
tion   (Commencement) ; 

Declaration,  Commencement  of, 
Against    a    Domestic    Corporation; 

Declaration  by  a  Foreign  Corpora- 
tion   (Commencement); 

Declaration  Against  Foreign  Cor- 
poration   (Commencement); 

Complaint  Against  Domestic  Corpora- 
tion   Formed    Under   General    Act; 

Complaint  by  or  Against  Foreign 
Corporation; 

C(imi)laint  by  Corporation  on  Stock 
Subscription    (Short   Form); 

Complaint  by  Corporation  on  Stock 
Subscription; 

Complaint  Against  Stockholder  by 
Creditor; 

Complaint  by  Attorney-General  To 
Dissolve  a  Corporation  for  Exer- 
cising a  Franchise  Not  Conferred 
by  Law; 

Complaint  Against  Trustees,  Aver- 
ment Where  Debt  Is  Judgment  for 
Costs; 

Complaint  Against  Trustees  of  Dis- 
solved  Corporation; 

Complaint,  Averment  of  Indebtedness 
Bevond   Capital; 

Complaint     by     Corporation     Formed 
Under  General  Act,  Payee,  Against 
Foreign    Corporation,    Maker. 
Covenant,  Action  of: 

Declaration       for       Not      Repairing, 
Against  Lessee. 
Creditors'  Suits: 

Commencement  of  Complaint  Where 
Plaintifif  Sues  on  Behalf  of  Other 
Creditors; 

Complaint  Against  Debtor  To  Reach 
Demands  Due  Him  From  Third 
Person. 

Complaint  Against  Debtor  and  His 
Trustee  To  Reach  Trust  Fund  or 
Its  Income; 

Complaint  To  Set  Aside  an  Assign- 
ment   Void    on    Its    Face; 

Complaint  Against  Judgment  Debtor, 
and  One  To  Whom  He  Fraudulent- 
ly Confessed  Judgment; 

Complaint  by  an  Assignee  of  a  Judg- 
ment, Etc.; 

Complaint  Against  Debtors  Who 
Transferred  Assets  to  Third  Person 
for   His   Note,   and  Assigned   Note, 
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for  Benefit  of  Creditors,  To  Set 
Aside  Transaction  as  Fraudulent, 
and  for  Keceiver; 
Complaint  Against  Judgment  Debtor, 
Assignee,  and  a  Pretended  Creditor 
Named  in  Assignment,  for  Extrin- 
sic Fraud. 
Criminal  Con\t:rsatiox  : 

Declaration   for    Criminal    Conversa- 
tion; 
Complaint     for     Criminal     Conversa- 
tion. 
Death  by  Wrongful  Act: 

Complaint  Against  Railroad  by  Per- 
sonal Representative  for  Negligence 
Causing  Deatli; 
Complaint  Against  Owner  of  Ware- 
house, the  Walls  of  Which  Fell  on 
Deceased; 
Complaint,   Death   by    Wrongful   Act 

Setting  Out   Defect; 
Declaration  Against  a  Railroad,  Run- 
ning Over  an  Intoxicated  Person. 
Debt: 

Declaration   on   Simple   Contract. 
Deml'krer  : 

General   Demurrer   to   Declaration; 
Special   Demurrer  to   Declaration. 
Detinue  : 

Declaration   in  Detinue; 
Declaration  in  Action  of  Detinue  for 
House    on   Land    of   Another. 
Divorce  : 

Complaint  for  Divorce  on  Ground  of 

Adultery; 
Complaint,  Allegation  of  Wilful  Ab- 
sence; 
Complaint,    Allegation    of    Drunken- 
ness; 
Complaint      for     Allegation     of     Im- 
prisonment; 
Complaint  for  Divorce  on  Ground  of 

Fraud   by   Husband; 
Complaint  for  Divorce  on  Ground  of 

Fraud   by   Wife; 
Complaint  for  Divorce  on  the  Ground 

of   Lunacy; 
Complaint  for  Divorce  on  Account  of 

Non-age; 
Comjilaint    for   Divorce    for   Physical 

incapacity; 
Complaint    for    Limited    Divorce,    on 
Account    of     Cruel     and     Inhuman 
Treatment. 
Dower,  Proceedings  To  Kecover: 
Declaration    in    Dower; 

in   P>jectment  for  Dower; 
for     Admeasurement     of 


Declaration 

Complaint 

Dower. 

Easements: 

Declaration 


for    Obstructing     Plain- 


tifif's  Right  of  Way; 


Complaint    for    Obstructing    Private 

^Vay. 
Ejectment: 

Declaration    in    Ejectment,     Common 

Law; 
Declaration    inr   Ejectment    for    Term 

of  Years; 
Declaration    in    Ejectment,    Plaintiff 

Claiming    Whole    in    Fee     or     for 

Life; 
Declaration    in    Ejectment     for     Un- 
divided Share; 
Declaration    by   Several   Plaintiffs; 
Suggestion    for    Damages    or     Mesne 

Profits  in  Ejectment; 
Complaint      in      Ejectment,      General 

Form; 
•Complaint      in      Ejectment,      Setting 

Forth    Title    by    Descent; 
Complaint  in  Ejectment  Setting  Fortn 

Title   by  Devise; 
Complaint      in      Ejectment,      Setting 

Forth  Plaintiff's   Title   by  Deed; 
Complaint  in  Ejectment  Where  Plain- 
tiff Was  Once   in  Possession; 
Complaint   in   Ejectment    by    Widow 

for  Dower  (a,  b) ; 
Complaint  in  Ejectment  by  Owner  of 

Undivided  Interest; 
Complaint    in    Ejectment    by    Widow 

and  Heirs. 

Elections  : 

Complaint  Against  Officers  of  an 
Election  for  Refusing  Plaintiff's 
A^ote; 

Complaint   for  Usurping  an   Elective 
Office. 
Eminent  Domain: 

Complaint  in  Action  for  Damages  by 
Landowner    on    Condemnation; 

Complaint  for  Injury  to  Adjoining 
Property  in  Condemnation; 

Complaint     for     Injunction,     Against 
Using    Without    Compensation. 
Kxecutors  and  Administrators: 

Declaration  Against  an  Administra- 
tor; 

Declaration  Against  an  Executor  in 
Assumjjsit; 

Declaration  Against  an  Executor  or 
Administrator  in    Debt; 

Declaration    by    Administrator; 

Declaration  by  Executor  in  Assump- 
sit for  Work  Done  by  Testator; 

Commencement  of  Complaint  by 
Executor  or  Administrator.  Where 
Ho  May  Sue  in    His  Own  Right; 

Complaint,  Allegation  of  Plaintiff's 
Ai)pointnient    as    Administrator; 

Complaint,  Allegation  of  Defendant's 
Appointment    as    Administrator; 
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Coinplnint,  Allojiation  of  riaiutilV's 
AppoiiitiniMit  as  Executor; 

(.'oiiiplaint,  Alli>yatii)ii  of  Uofondaiit's 
Apiiointniont    as    Kxocutor    or    Ad- 
luiiiistrator  With  tlio  Will  Annoxetl. 
Factoks  and  Brokkks: 

Doi'laration  for  Coinniission  as  Ecal 
Kstato   Brokor,  t)ral  Agreement; 

Uoi- la  ration  by  Factor  for  Commis- 
sion ; 

Declaration  Against  a  Factor  for 
Selling  on  Credit,  Contrary  to  Or- 
ders; 

Complaint  Against  Factor  for  Price 
Keccived  by  Him  for  Goods  Sold; 

Complaint  Against  Factor  Under 
Del  Credere   Commission; 

Complaint  Against  Note  JJroker  for 
I'roceeds  of  Note  Discounted; 

Complaint  for  Commissions  of 
Broker; 

Complaint  by  Stockbrokers  for  Money 
Advanced  on  Account  of  Their 
Principal. 

Complaint,  Commissions  for  Sale  of 
Merchandise; 

Complaint    for    Money    Advanced    by 
Merchandise   Broker; 
False  Imprisonment: 

Declaration  for  False  Imprisonment 
(a,    b); 

Complaint  for  False  Imprisonment 
(a,  b); 

Complaint  Against  Eailroad  Com- 
pany and  Agent  for  False  Impris- 
onment; 

Complaint  Against  Officer  and  Surety. 
Forcible  Entry  and  Detainer: 

Declaration  on  Statute  for  Forcible 
Entry; 

Complaint    for    Treble    Damages    for 
Forcible  Entry  or  Detainer. 
Fraud  and  Deceit: 

Declaration  for  Misrepresentation  as 
to  Quantity  of  Business; 

Declaration  for  Deceit  in  Selling 
Smaller  Quantity  of  Coal  Than  Pre- 
tended; 

Declaration  for  Deceitfully  Selling 
Land  for  Greater  Quantity  Than 
It   Was; 

Declaration  for  False  Warranty  of 
Cable; 

Declaration  for  False  Warranty  of 
Horse; 

Declaration,  Misrepresentation  to 
Third  Person  W^hereby  Credit  W'as 
Obtained; 

Comjtlaint  for  Fraudulently  Misrep- 
resenting Value  of  Good  Will  of 
Business    Sold; 

Complaint   for  Fraududently   Misrep- 


resenting Value  of  Stock  in  Cor- 
poration Taken  in  Payment  for 
Services; 

Comjilaint  for  Fraudulently  Selling 
Tract  of  Land  for  More  Than  It 
Was; 

Complaint  for  Fraudulently  Deliver- 
ing Smaller  Quantity  Than  Agreed 
for; 

Conii)iaint  for  Fraudulently  Obtaining 
Goods  on  Credit; 

Complaint  for  Fraudulently  Obtain- 
ing Credit  for  Another; 

Comjtlaint    Against    Seller    of    Chat- 
tels for  Fraudulently  Representing 
Tiicm  To  Be  ilis  Property; 
]''raitds,  Statute  of: 

Complaint,    Allegation    of   Part   Pay- 
ment Where  No  Memorandum. 
I-^audulent  Conveyances  : 

Complaint  by  Subsequent  Creditor. 
Gaming: 

Declaration  To  Recover  Money  Lost 
at   J May; 

Complaint  To  Recover  Back  a 
Wager. 

CiUARANTY: 

Declaration  on  Promise  To  Be  Ac- 
countable for  Goods  Sold  to  Third 
Person; 

Complaint  on  Agreement  To  Be  An- 
swerable for  Goods  Sold  to  Third 
Person; 

Complaint  Against  Guarantors  for 
Payment    of   Kent; 

Complaint  Against  Principal  and 
Guarantors  in  Contract  for  Work 
and  Labor; 

Complaint  Against  Guarantor  of 
Mortgage    To    Recover    Deficiency; 

Complaint  on  Guaranty  of  Precedent 
Debt. 
Guardian  and  Ward: 

Complaint,  Action  To  Compel  Guard- 
ian To  Turn  Over  Money  Due  on 
Final   Account; 

Complaint      Against      Guardian      for 
W'ard's    Board    and    Lodging. 
Hawkers  and  Peddlers: 

Complaint     in     Action     To     Recover 
Penalty. 
Husband  and  Wife: 

Declaration  by  Husband  and  Wife  for 
Work  Done  by  Wife  Before  Mar- 
riage; 

Declaration  Against  Husband  and 
Wife  for  Work  Done  for  Wife  Be- 
fore  Marriage; 

Complaint  Alleging  Marriage  and 
Separate   Estate   of  Plaintiff; 

Complaint      Against      Husband     and 
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Wife  for  Goods  Sold  for  Her  Sep- 
arate Estate; 

Complaint  Against  Husband  on  Ante- 
Xuptial  Debt   of  Wife; 

Complaint  on  Ante-Nuptial  Debt, 
Where  Husband  Has  Acquired, 
After  Marriage.  Property  of  Wife; 

Complaint  on  Ante-Xuptial  Debt  of 
Wife,  Where  Husband  Has  Ac- 
quired That  Which  Became  Sep- 
arate Property  of  Wife  After  Mar- 
riage; 

Complaint  Against  a  Married  Woman 
on   Her  Contract; 

Complaint,  Alleging  Marriage  and 
Separate  Estate  of  Plaintiff  in 
Action  Other  Than  on  Contract  for 
Payment  of  Money  Only; 

Complaint   Against    Married   Woman. 
Contract      Expressed      Intent      To 
Charge  Separate  Estate. 
Indemnity  : 

Declaration    for    Xot    Indemnifying; 

Complaint  on  Promise  To  Indemnify 
on  Action  for  Money  Which  De- 
fendant Claimed; 

•Complaint  by  Retiring  Partner  on 
Remaining  Partner's  Promise  To 
Indemnify  Him  Against  Damage; 

Complaint  of  Surety  Against  Prin- 
cipal, on  Promise  To  Indemnify; 

Complaint       by      Retiring       Partner 
Against      Sureties      in.      Partner's 
Bond  To  Indemnify. 
Infants: 

Declaration  by  Infant,  in  King's 
Bench; 

Declaration,  by  Infant,  in  Common 
Pleas; 

Complaint  by  Infant  Plaintiff.  Show- 
ing Appointment  of  Guardian  Ad 
Litem   (a,  b). 

iNnERITANCE: 

Declaration  Against  Heir  on  Bond 
of  His  Ancestor; 

Declaration  Against  Heir  and  Dev- 
isee of  Obligor; 

Complaint  Against  Heir  or  Devisee 
Whore  He  Has  Conveyed  Land. 

Complaint  Against  Heir  by  Creditor 
of  Deceased; 

Complaint    by    Creditor    of    Deceased 
Against  Next  of  Kin; 
Injuncttons: 

Complaint  To  Restrain  Negotiation 
of    Hill    or   Note; 

Complaint  on  Note  Against  Maker 
and  Indorser,  and  To  Enjoin  With- 
drawal of  f'ollateraJ  Securities 
Held  by  Indorser. 


Injuries  to  Persons: 

Declaration,  Injury  to  Person  Pass- 
ing in  Unloading  Wagon; 

Declaration,  Injury  to  Child  by  Rea- 
son of  Improperly  Guarding  Ma- 
chinery; 

Declaration,  Injuries  Caused  by  Fall- 
ing Into  Unguarded  Areaway; 

Declaration,  Injury  to  Employe  Using 
Defective  Appliance; 

Declaration,  Injury  Caused  by  De- 
fective Insulation  of  Electric 
Light  Wires; 

Declaration,  Action  for  Being  Run 
Over   While  on  Track; 

Declaration,  Injuries  Caused  by  Col- 
lision Between  Two  Street  Cars; 

Declaration,  Collision  Between  Row- 
Boat   and  Tug; 

Declaration  Against  Manufacturer  of 
Elevator  for  Injury  to  Servant  of 
Owner  While  Testing; 

Complaint,  Injuries  Caused  by  Un- 
guarded Excavation,  Near  Side- 
walk ; 

Complaint,  Injuries  Received  on 
.Tumping  From  Street  Car,  Collision 
Being  Imminent; 

Complaint,  Injuries  Received  at 
Grade   Crossing; 

Complaint,  Injuries  Caused  by  Train 
Falling  Through  Bridge; 

Complaint,  Injuries  Sustained  by 
Sudden   Start   of   Train; 

Complaint,    Injury    to    Employe    by 
Reason  of  Defective  Appliance. 
Inns  and  Innkeepers: 

Declaration  Against  Innkeeper  for 
Refusing  To  Lodge  Plaintiff  Dur- 
ing the   Night; 

Declaration,  Loss  of  Personal  Prop- 
erty; 

Complaint  for  Loss  of  Trunk  or  Con- 
tents; 

Complaint     Against     Proprietor      of 
Bathing  House   for  Loss  of  I'ocket 
Book. 
Insane  Persons: 

Complaint  by  Committee  of  Tyunatic, 
Idiot,  or  Habitual  Drunkard; 

Complaint  Against  Committee  of 
Lunatic,   Etc, 

I.V.SI'KA.NCK: 

Coiiii»Iaint  by  Wife,  Partner  o» 
C'rt'ditor,    Insured,    on    Life    I'olicy; 

Coiiipl.'iint  by  Executor  on  Life  Poi- 
if.v; 

Complaint  on  Life  Policy  by  Assignee 
in   Tru.st  for  Wife; 

Complaint  by  Insured  on  Fire  Pol- 
icy; 
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Complaint  on  Firo  Policy  by  As- 
sij;ni>o,    rurciia.st'r   of    I'roporty; 

Complaint  by  Assifjiioc  on  Atircomcnl 
To  Insiiro,"  Policy  Not    Dclivored; 

Complaint  by  Insured,  Correcting  Al- 
lopi'tl    Mistake; 

Complaint  Where  Insurance  Was  a 
Renewal; 

Declaration  on  ilariuc  I'olicy  of  In- 
surance; 

Complaint  on  Valued  Policy  on  Ship 
or  Cargo; 

Complaint    on    Open    Marine   Policy; 

Complaint,  Averment  of  Loss  by  Col- 
lision; 

Complaint  on  Marine  Policy  on 
Freijrht; 

Complaint  on  i^rarine  Policy  for 
Partial  Loss  and  Contribution  to 
General   Average; 

Complaint,   Marine   Policy,  Averment 
of  Waiver  of  Condition. 
Interpleader : 

Comjilaint,  Interpleader, 
Intoxicating  Liquors: 

Complaint,    Recovery    of   Penalty; 

Complaint    To  Recover  a  Penalty  for 
School   Fund. 
Judgments  and  Decrees,  Enforcement 

OP: 

Declaration   on   a  Final   Judgment; 
Declaration  on  Judgment  for  Defend- 
ant; 
Declaration  on  Judgment  of  Foreign 

Court; 
Declaration  on  a  Justice's  Judgment; 
Complaint      on      Judgment,      General 

Form; 
Complaint  Upon  Justice's  Judgment; 
Complaint    on    Foreign    .ludgment    of 

Court   of  General  Jurisdiction; 
Complaint    on    Foreign    Judgment    of 

Inferior    Tribunal; 
Complaint  on  Judgment  by  Assignee; 
Complaint   by   Purchaser   at   Sheriff's 

Sale  for  Waste  Committed  Before 

Conveyance. 

JUDGMENT.S    AND    DECREES,    REVIVAL    OP: 

Complaint   for   Revival    of   Judgment 
by   Action. 
Landlord  and  Tenant: 

Declaration   for  Rent  on  Lease; 

Declaration  for  Rent  Due  on  Agree- 
ment To  Let; 

Declaration  for  Rent  on  Demise,  and 
Use    and  Occupation; 

Complaint,  Lessor  Against  Lessee 
for  Rent; 

Complaint  by  Lessor  Against  Lessee 
for  Injunction   and   Damages; 

Complaint,  Lessor  Against  Executors 
for  Rent; 


Complaint,  Lessor  Against  Assignee 
for   Rent; 

Comi)laint,  Assignee  of  Rent  Against 
Lessee; 

Complaint,  Grantee  of  Reversion 
Against  Lessee  for  Rent; 

Comi)laint,  Assignee  of  Devisee  of 
Reversion,  and  Rent,  Against  As- 
signee  of  Part  of  Premises; 

Coiiipfaint,  Lessor  Against  Lessee  for 
Deliciency  After  Re-Entry  by 
Lessor; 

Complaint  by  Landlord,  Having  Paid 
Tax  Which  Tenant  J  lad  Agreed  To 
Pay; 

Complaint  Against  Landlord  for 
Breach  of  Covenant  for  Quiet  Pos- 
session; 

Complainf  Against  Tenant  on  Cov- 
enant To  Keep  Premises  in  Re- 
pair; 

Coini)]aint  on  Promise  To  Pay  for 
nSurrendcr  of  Lease; 

Complaint  Against  Landlord,  Breach 
of  Covenant  To  Keep  in  Repair, 
Special    Damages; 

Complaint  Against  Landlord  on 
Agreement  To  Complete  Demised 
Premises  Well; 

Complaint,  Sub-tenant  Against  His 
Immediate-  L'essor; 

Complaint,      Heir       of       Reversioner 
Against  Lessee. 
Libel  and  Slander: 

Declaration  for  Libel  Charging  Per- 
.iury; 

Declaration  for  Slander  Charging 
Robbery; 

Declaration  for  Irrelevant  Libelous 
Statement    Contained   in   Pleading; 

Complaint,  General  Form,  Where  the 
Words  Are  Libelous  on  Their 
Face; 

Complaint  for  Words  Not  Libelous 
on   Their  Face; 

Complaint  for  Libel  Relating  to 
Business    or    Profession; 

Complaint,  Where  the  Libel  Was 
Published  in  Defendant's  News- 
paper; 

Complaint   for  Libel   by   Signs; 

Complaint  for  Slander  Respecting 
Plaintiff's  Trade,  With  Special 
Damage; 

Complaint,  WHiere  the  Words  Are 
Actionalile  in   Themselves; 

Complaint  for  Slander  of  Title. 
Limitation  op  Actions: 

Complaint  on  an  Express  Promise  in 
Consideration   of  J'rocedent  Debt; 

Complaint  on  Debt  Barred  by  Statute 
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of  Limitations,  or  a  Discharge,  and 
Revived  by  Xew  Promise. 
Logs  and  Logging: 

Declaration    in     Debt     for     Penalty, 

Converting   Logs; 
Declaration,   Injury  to   Mill  Dam  by 
Logs. 
Malicious  Prosecution: 

Declaration    for     Malicious    Prosecu- 
tion; 
Complaint   for  Malicious  Prosecution 

on  a  Criminal  Charge; 
Complaint   for  Obtaining  Indictment, 
on    Which    a    Nolle    Prosequi    Was 
Afterwards   Entered; 
Complaint  for  Arrest   in  a  Civil  Ac- 
tion. 
Master  and  Servant: 

Declaration    for    Negligence    in    Not 

Providing  Safe  Place  for  Employe; 

Declaration,  Action  for  Salary  Upon 

Wrongful  Discharge; 
Complaint  by  Servant  of  Railroad  In- 
jured by  Defective  Machinery; 
Complaint      Against      Employer      for 
Breach   of  Agreement   To   Employ; 
Complaint    for    Salary    and    Expenses 

on  Wrongful  Discharge; 
Complaint   Against   Third  Person   for 
Wrongfully     Procuring     Plaintiff's 
Discharge; 
Complaint,        Wrongful        Discharge 
After   Agreement    To     Employ     on 
Release   for   Personal  Injuries. 
Mechanics'  Liens: 

Complaint  To   Set  Aside  Fraudulent 

Lien; 
Complaint  by  Subcontractor,  Against 
Owner  and  Contractor,   for  Labor; 
Complaint    by   Contractor   for   Build- 
ing  Materials. 
Mines  and  Minerals: 

Complaint,  Injury  to  Surface  Support 

Caused    by   Mine; 
Complaint   To   Recover  Possession   of 
Mine  and  for  Damage  After  Oust- 
er. 
Mistake: 

Complaint    for    Money    Overpaid     by 
Mistai<e. 
Money  Had  and  Received: 
Complaint,  Money  Received,  Common 

Form; 
Complaint,     Lender      Against      Bor- 
rower; 
Complaint,  Paid  Debt  of  Another,  To 

Be   Repaid    on    Day   Certain; 
Complaint   for   Money   Received  Con- 
trary  to  Statute; 
Complaint    on    Account    by    Assignee 
of   Lender   Against    Borrower; 


Complaint,  Paid  Debt  of  Another,  lo 

Be  Repaid  on  Demand; 
Complaint,  Paid  Money  to  Third  Per- 
son at  Defendant's  Request. 
Monopolies  : 

Declaration  on  the  Case  by  Manufac- 
turer Injured  by  Monopoly. 
Mortgages  : 

Complaint  on  Note  and  Mortgage 
(Short  Form); 

Complaint,  Allegation  of  inadequacy 
of  Security  and  Demand  for  Re- 
ceiver  of   Rents    and   Profits; 

Complaint  by  Assignee  Against  Mort- 
gagor, Mortgagee  ,  Who  Guaranteed 
Payment,  Grantee  of  Equity  of  Re- 
demption Who  Assumed  Mortgage, 
and    Junior    Incumbrancers; 

Complaint  by  Mortgagee  Against 
Mortgagor  and  Junior  Incum- 
brancers To  Foreclose  Upon  De- 
fault in  Interest,  Insurance  Paid 
by  Mortgagee,  Outstanding  Judg- 
ment; 

Complaint  by  Mortgagee  in  Posses- 
sion Against  Parties  Entitled  To 
Redeem,  Seeking  an  Accounting 
and  Payment,  or  Strict  Foreclos- 
ure; 

Complaint  To  Redeem  by  Mortgagor 
Against    Mortgagee; 

Complaint  To   Redeem  by  Lessee. 
Municipal  Corporations: 

Complaint  Against  City  ((Jeneral 
Form) ; 

Complaint  Against  Municipality, 
Neglect    of    Excavation    in    Street; 

Complaint  Against  City  or  County 
for  Damage  Done  by  Mob  or  Riot; 

Complaint  To  Recover  Agreed  Dam- 
ages for  Property  Illegally  Taken 
for  Public  Improvement; 

Complaint    To    Recover     Amount     of 
Interest   Coupon. 
Negligence: 

Declaration  Against  Owner  of  Coach 
for  Negligence  of  Servant  in  Driv- 
ing  Against   Cliaise; 

Declaration  Against  Bailee  for  Neg- 
ligence; 

Declaration  Against  Common  Car- 
rier for  Losing  Box; 

Complaint,  Negligence  of  Servant  in 
Driving  Against  Plaintiff's  Ve- 
hicle; 

Comi)laint  Against  Railroad,  Cross- 
ing  Accident; 

Complaint      Against      Railroad      for 
^  Killing  Cattle; 

Complaint  Against  Contractor,  Street 
in   Insecure   State,   Horse   Injured; 
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t'oiui>Iaiiit  for  l>:iviii;:  KiiMtisli  in 
Stroot,  I'laiiitilV  'i'hniwii  I'nim  <':ii'- 
riajio; 

Complaint     for     Koejiinf;    Opm     n;in- 
jjoroiis    llati'liwav    'riirout:li    W  liich 
riaintilT   1-Vll; 
NUISANOK : 

Declaration  for  Nuisanco  Near 
Dwelling; 

Complaint  Against  Erector  of 
Slaughter  House,  a  Nuisance,  Seek- 
ing   Damages; 

Complaint,  Prayer  for  Judgment  for 
Injunction  Against  Nuisance,  and 
for   Damages; 

Complaiut  Against  Continuer  of  Nuis- 
ance. 
Officers  : 

Complaint   by   the   Attoruej^-General; 

Conij»laint   by   a   Single   OlHcer; 

Complaint  by  Board  of  Officers; 

Complaint  for  an  Office  Not  Elective; 

Complaint,  Assignment  of  Breach  of 
Bond  of  County   Treasurer; 

Complaint,  Assignment  of  Hrcaeli  in 
Sheriff's  Bond  for  Neglect  To 
Levy; 

Complaint,  Assignment  of  Breach  in 
Sheriff's  Bond,   Neglect  To   Sell; 

Complaint,  Assigni.ieut  of  Breach  In 
Sheriff's  Bond,  Neglect  To  Return; 

Complaint,   Allegation    of    Judgment 
Against   Sheriff. 
Parent  and  Child: 

Declaration  in  Trespass  for  De- 
bauching Daughter  and  Servant; 

Declaration  in  Case  for  Debauching 
Daughter; 

Complaint  for  Seduction  of  Plain- 
tiff's  Daughter   or   Servant; 

Complaint  by  Parent  for  Services  of 
Minor  Son. 
Partition  : 

Declaration  for  Partition,  Tenants  in 
Common; 

Complaint  for  Partition,  General 
Form; 

Complaint      for      Partition,      Setting 
Forth  Sources  of  Title. 
Partnership  : 

Declaration  by  Surviving  Partner; 

Count  on  Promise  to  Surviving  Part- 
ner; 

Declaration  Against  Surviving  Part- 
ner; 

Count  on  Promise  by  Surviving  Part- 
ner; 

Commencement  of  Complaint  by  or 
Against  Partners; 

Commencement  of  Complaint  by  or 
Against  Partners,  Alleging  Part- 
nership; 

See  "How  To  Use  This  Volume 


('ouiiiiaint  l»y  Surxiving  Partner  on 
a  ('auso  of  Action  Wliich  Accruod 
to    His    l'"irni; 

CoMiplaint    To    Dissolve    J'artnership; 

CV)Mi|>laint  for  Dissolution  of  Partner- 
ship on  Account  of  Defendant's 
Misa])i)ropriation  of   Funds; 

Complaint  To  Enjoin  Late  Partner 
From  Continuing  Business  After 
Dissolution; 

Complaint    by    Administrator    of    De- 
ceased Partner  Against  Survivor. 
Passengers: 

Declaration  Against  Proprietors  of 
Stage  Coach  for  Injuries  From 
Overturning   It; 

Complaint  Against  Proprietor  of 
Stage  Coach  for  Loss  of  Baggage; 

Complaint  Against  Common  Carrier 
of  Passengers,  by  Steamboat,  for 
injuries; 

Conii)laint  Against  Railroad  for  In- 
juries  to    Person; 

Complaint  Against  Proprietor  of 
Stage  Coach  for  Injuries  to  Per- 
son; 

Complaint,  Wrongfully  Ejecting  Pas- 
senger From   Train. 
Patents : 

Declaration     for     Damages     for     in- 
fringement of  Patent. 
Paupers : 

Declaration  Against  Town  for  Board 
of  I'auper; 

Complaint    Against    Town    for    Med- 
ical Services  to   Paujier. 
Penalties,  Forfeitures  and  Fines: 

Declaration  by  a  Common   Informer; 

Declaration  in  Debt  for  Violation  of 
Excise  Law; 

Declaration  for  Penalty  Given  by 
Statute; 

Declaration    in    Qui    Tam   Action; 

Complaint  for  Penalties,  General 
Form; 

Complaint  for  Selling  Liquors  With- 
out License;  Alleging  Both  Sales 
in  Small  Quantities  and  Sales  To 
Drink   on   the  Premises; 

Complaint  for  Selling  Liquors  on' 
Sunday  or  Election  Day; 

Complaint  by  Wife  or  Husband 
Against  Dealer  in  Intoxicating 
Liquors  for  Illegally  Selling  to 
F'laintiff's    Husband    or    Wlife; 

Complaint  for  Violation  of  Ordinance 
of  Board   of  Supervisors; 

Complaint    Against    a     Witness     for 
Disobeying   Subpoena. 
Physicians  and  Surgeons: 

Declaration  as  Surgeon,  and  for 
Medicines; 
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Complaint  Against  Surgeon  tor  Mal- 
treatment; 

Complaint,     Negligently     Performing 
an   Operation. 
Pledges : 

Complaint  by  Pledgor  of  Xote  To 
Recover  Excess; 

Complaint  Against  Pledgee  for  In- 
jury  to  Pledge; 

Complaint   Against  Pledgee  for  Loss 
of  Pledge. 
Prayer  for  Relief: 

Prayer  for   Relief  to  Complaint. 
Principal  and  Agent: 

Declaration  Against  Shopman  for 
Selling  on  Credit  Contrary  to  Ex- 
press  Orders; 

Declaration  by  Agent  Against  Prin- 
cipal for  Commission  According  to 
Agreement; 

Complaint  Against  Agent  for  Breach 
of  Instructions  as  to  Sale; 

Complaint  Against  Agent  for  Money 
Collected; 

Complaint  Against  Agent  for  Care- 
lessly Selling  to  Insolvent; 

Complaint  Against  Agent  for  Selling 
for  Worthless  Bill; 

Complaint  Against  Auctioneer  for 
Selling  on   Credit; 

Complaint  Against  Agent  for  Xot 
Using  Diligence  To  Sell  Goods; 

Complaint  Against  Auctioneer  for 
Selling  Below  Seller's  Limit; 

Complaint      Against      Auctioneer     or 
Agent  for  Not  Accounting. 
Principal  and  Surety: 

Complaint  by  Surety  Against  Prin- 
cipal, for  Debt  for  Goods  Sold  and 
Costs  of  Judgment  Thereon  Paid 
by   Surety; 

Complaint  by  Surety  on  Lease 
Against  Principal; 

Complaint    by    Surety    Against    Prin- 
cipal   for    ^foney    Paid    on    Under- 
taking on   Appeal. 
Quieting  Titi.e: 

Complaint  To  Compel  the  Determina- 
tion of  Claims  to  Real  Property; 

Complaint  To  Remove  a  Mortgage 
Which  Is  a  Cloud   Upon   Title; 

Complaint,   Action    To   Quiet   Title; 

CroHs-('omplaint,  Setting  Up  Title  in 
Defendant. 
Railroads: 

Complaint  Against  Common  Carrier 
for  Loss  of  fJoods   (a),   (b); 

Complaint  Against  Common  Carrier 
for  Failure  To  Deliver  in  Reason- 
able   Time,    With    Special    Damage; 

Complaint  by  Owner  of  Goods 
Against    Common    Carrier    To    Re-  ' 


cover  Back  Excess  of  Freight  Ex- 
acted; 

Complaint,   Destruction   of  Adjoining 
Property  by  Sparks  From  Locomo- 
tive. 
Recei\'ERS: 

Complaint  by  Receiver  Alleging  Ap- 
pointment for  Dissolved  Corpora- 
tion; 

Complaint  by  Receiver  Alleging  Ap- 
pointment  Pending  Litigation. 
Recognizances: 

Declaration  on  Recognizance  of 
Bail; 

Declaration    on    Bail    Bond     by     As- 
signee of  Sheriff. 
Reformation: 

Complaint   To   Reform  a  Conveyance 
by    Correcting   Mistake   in    Bound- 
ary. 
Replevin  : 

Declaration  in  Cepit  et  Detinet; 

Declaration  in  Cepit  (for  taking 
goods); 

Declaration  in  Detinet  (for  detaining 
goods); 

Complaint  To  Recover  Goods  Taken 
From   Lessee  or  Bailee; 

Complaint  for  Goods  Wrongfully 
Taken  From  Plaintiff's  Possession; 

Complaint  To  Recover  Goods  Wrong- 
fully   Detained; 

Complaint  To  Recover  Goods  From 
One  Having  Derived  Possession  In- 
nocently; 

Complaint  by  Seller  To  Recover 
Goods  From  Fraudulent  Buyer; 

Complaint    To    Recover    Goods    From 
Fraudulent   Buyer   and   His   Trans- 
feree. 
Rescission  and  Cancellation: 

Complaint  for  Rescission  of  a  Con- 
tract and  Repayment  of  Advances 
on    the   Ground    of   Fraud; 

Complaint    To    Cancel    Contract     for 
Fraud. 
Rescue  and  Escape: 

Declaration  Against  Sheriff  for  Es- 
cape on   Mesne   Process; 

Declaration    for  Rescue; 

Complaint    for    an    Escape,     Common 
Form. 
Reversions: 

Declaration  in  Case  for  Injury  to 
the  Reversion; 

Declaration    in    Case    for     Injury     to 
Reversionary, Interest  in  Goods. 
Reward: 

Declaration  for  Reward  Advertising 
for   Discovery   of  Offender; 

Declaration    for    Reward     Defendant 
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Advortiso.l  IIo  Would  (Vivo,  in  Oivil 
(.'ftso; 
Coniplaint  for  Kowar.l.  C'riminul  Cjiso. 
Right,  Writ  ok: 

Count    in   Writ  of  Kight   on  Demand- 
ant's Own   Seizin; 
Count    oa    Seiziu     of     Demandant's 
Father. 
Satj:s  : 

Declaration      in      Assumpsit,     Goods 

Sold.  With  Money  Counts; 
Complaint,  Sale  and  Delivery; 
Complaint,  Sale   and  Delivery  Where 

Price    Was   Agre<^d   on; 
Complaint,   Sale   and   Delivery,   Upon 

an  Account; 
Complaint,    Sale    to    Defendant,     and 

Delivery  to  a  Third  Person; 
Complaint   for  Necessaries  Furnished 
to   Defendant's   Wife   or   Children; 
Complaint    Against    Fraudulent    Buy- 
er, Seeking  Injunction  Kestraining 
Sale    Pending   Suit; 
Complaint,    Sale    and    Delivery,    An- 
ticipating and  Avoiding  Defense  of 
Payment; 
Complaint,    Sale    and    Delivery,    An- 
ticipating and  Avoiding  Defense  of 
an  Unexpired  Credit; 
Complaint    Against     Seller     for     Not 

Delivering; 
Complaint   Against  Buyer  for  Refus- 
ing To  Receive  Goods; 
Complaint    Against    Seller    of    Stock 

for  Not  Delivering; 
Complaint   Against    Buyer,    Contract 

Made  by  Broker; 
Complaint   on   Contract   To   Redeliver 
Goods  or  Pay  in  Reasonable  Time; 
Complaint    Against     Buyer     for     De- 
ficiency After  Resale. 
Schools  and  School  Districts: 

Complaint  by  Teacher  To  Recover  for 
Services; 
Seduction  : 

Complaint  for  Seduction. 
Service  of  Process  and  Papers: 

Affidavit  of  Service  of  Declaration  on 

Party; 
Aflidavit   of  Service    of    Declaration 
on    Attorney. 
Sheriffs  and  Constables: 

Declaration    Against   a   Sheriff   for   a 

False   Return; 
Declaration      Against       Sheriff       for 
Neglecting  To   Levy  and   Return   a 
Fieri   Facias; 
Declaration    Againat    Sheriff    for    Es- 
cape Under  Capias  Ad  Satisfacien- 
dum; 
Declaration   for   Money  Collected  by 


Sheriff; 
See  "How  To  Use  This  Volume,"  Introduction,  page  v 


Complaint    Against    Sheriff    for    Neg- 
lecting To  Levy; 
Complaint    Against    Sheriff    for    Neg- 
lecting  To    Pay   Over   Moneys   Col- 
lected on  Execution; 
Complaint    Against    Sheriff   for     Neg- 
lecting  To    Return    Execution; 
Complaint   Against   Sheriff  for   False 

Return; 
Complaint  by  Mortgagee  of  Chattels 
Against      Sheriff     for     Selling     on 
Execution    Against    Third    Person; 
Complaint    Against    Sheriff    for     Es- 
cape, on  Order  of  Arrest. 
Ships  and  Shipping: 

Declaration     on     Charter    Party     for 

Freight  and  Demurrage; 
Declaration     on     Charter     Party     for 

Failure  To  Furnish  Cargo; 
Declaration  Against  Owner  of  Steam- 
boat for  Negligence; 
Declaration    Against    Owner    of   Ves- 
sel  for   Negligence   in   Navigation; 
Complaint    by    Ship    Owner    Against 

Charterer  for   Demurrage; 
Complaint,   Charterer  Against   Owner 

for    Abandoning    Voyage; 
Complaint    by    Ship     owner     Against 

Charterer  for  Not  Loading; 
Complaint  by  Shipowner  Against  As- 
signee of  Cargo; 
Complaint   for   Freight   Against   Con- 
signor; 
Complaint   for  Freight   Against   Con- 
signee; 
Complaint     by     Shipowner     Against 

Charterer  for  Freight,   (a),    (b) ; 
Complaint   for  Not  Properly  Stowing 
Cargo,    Whereby   Freight    Was    Di- 
minished; 
Complaint,  Averment  of  Loss  in  Un- 
loading; 
Complaint  Against  Carriers  by  Water 
for  Not  Regarding  Notice  To  Keep 

Dry; 

Complaint    for    Negligence    in    Load- 
ing Cargo. 
Special  Aj^sessment: 

Complaint    To    Enjoin     a     Municipal 
Corporation    From    Deeding     Land 
Sold    for    Illegal     Special     Assess- 
ment. 
Specific  Performance: 

Complaint  for  Specific  Performance, 
Vendor   Against   Purchaser; 

Complaint  for  Specific  Performance 
on  an  Exchange,  Parties  Having 
Taken   Possession; 

Complaint  by  Creditor  for  Perform- 
ance of  Agreement  To  Give  a 
Chattel   Mortgage. 
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Subrogation  : 

Complaint  by  Fire  Insurance  Com- 
pany To  Be  Subrogated  to  Insurer's 
Rights,    bv    Statute; 

Substance  of  Complaint  for  Subroga- 
tion by  Vendor  of  Land  Subject  to 
Mortgage,   Compelled  To   Pay; 

Substance  of  Complaint  for  Subroga- 
tion' by  Purchaser,  Where  Previous 
Foreclosure  Was  Set  Aside. 
Subscriptions  : 

Complaint   on  Subscription  to  Public 
Object. 
Supplemental  Pleading: 

Supplemental  Complaint  in  Creditor's 
Suit   To  Set  A^ide   Assignment; 

Supplemental  Complaint,  Allegation 
of  Ignorance,  blatters  Before  Suit; 

Supplemental  Complaint  in  Action 
To  Enjoin  Violation  of  Agreement 
Not  To  Continue  Trade; 

Supplemental    Complaint,     Allegation 
of  Ignorance,  Matters  Before  Suit. 
Supplementary  Proceedings: 

Complaint   by   Receiver   Alleging  Ap- 
pointment   in    Supplementary    Pro- 
ceedings. 
Taxation  : 

Complaint  for  Collection  of  Personal 
Tax  From  Manufacturing  Corpora- 
tion; 

Complaint  for  Recovery  of  Tax  Paid 
Under   Protest. 
Telegraphs  and  Telephones: 

Complaint   by   Addressee   for  Failure 
To  Deliver  a  Message, 
Title: 

Declaration,  Title  by  Feoffment; 

Declaration,  Title  by  Lease; 

Declaration,  Assignment  of  a  Term 
to   the   Plaintiff; 

Declaration,  Inducement,  Seizin  in 
Vec,  Husband  and  Wife  in  Right 
of  Wife; 

Declaration,  Inducement,  Seizin  for 
Life; 

Declaration,  Title  by  Surrender  of  a 
Leasehold    Interest; 

Declaration,  Title  by  Covenant  To 
Stand  Seized  to  Uses; 

Declaration,  Inducement  That  the 
Grantor  or  Lessor  Was  Seized  in 
Fee  Simple; 

Declaration,  Title  by  Marriage; 

Declaration,  Title  by   Descent; 

r)eclaration,  Inducement,  Estate  in 
Coparcenary; 

Declaration,  Inducement,  Estate  in 
.Joint  Tenancy; 

Declaration,  Inducement  of  Tenancy 
by  C*urtesy  or  Dower. 


Trade-Marks  and  Trade  Names: 

Complaint  To  Restrain  Infringement, 
Name   of  a  Periodical  I'ublication; 

Complaint   To  Restrain   Infringement 
of   Trade-Mark,   and   for   Damages. 
Trespass: 

Declaration  in  Trespass  for  Injury 
to   Personal   Property; 

Declaration  in  Trespass  De  Bonis 
Asportatis; 

Declaration  in  Trespass  Quare  Clau- 
sum    Fregit; 

Complaint  for  Trespass  to  Land,  (a), 
(b); 

Complaint  for  Entering  House  and 
Injuring  It  and  Goods; 

Complaint  for  Treble  Damages  for 
Injuring  Trees; 

Complaint  for  Trespass  to  Land  for 
Cutting  and   Converting  Timber; 

Complaint  for  Trespass  to  Land  for 
Removing    Fence; 

Complaint  for  Trespass  to  Land, 
Where  New  Fence  Was  Not  on 
Line; 

Complaint  for  Malicious  Injury; 

Complaint  for  Malicious  Injury, 
Claiming  Increased  Damages  Un- 
der Statute; 

Complaint  for  Taking  Goods,  Posses- 
sion   Regained    Before    Suit; 

Complaint  for  Taking  Goods  (Tres- 
pass) ; 

Complaint  for  Seizing  Vessel, 
Trover  and  Conversion  : 

Declaration  in  Case  in  Trover  for 
Promissory  Note; 

Declaration  in  Case  in  Trover  for 
Goods,  Etc.; 

Complaint  for  Conversion  of  a  Prom- 
issory   Note; 

Complaint  by  Seller  Against  Fraud- 
ulent Buyer  of  Goods  for  Damages 
for  Conversion; 

Complaint  for  Conversion  by  Ad- 
ministrator; 

Complaint  for  Conversion; 

Comjilaint  for  Conversion  by  As- 
signee After  Conversion; 

Comjjlaint  for  Conversion  of  a  Bond 
by   Assignee   After   Conversion; 

Allegation  in  Complaint  for  (Joods 
Received  Contrary   to   Statute; 

Complaint    Against    Watchmaker    for 
Refusing  To   Return    Watch, 
Use  and  Occupation  : 

Declaration,  Common  Counts  for 
Use    and    Occu[)ation    of    Dwelling; 

Declaration,  Common  (Jouiits  for  Use 
and   Occupation   of   Lodging; 

Declaration,  Common  Counts  for 
Board  and  Lodging; 
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Declaration,  Coinnion  rounts  for 
Noi-ossitios  I'rovi.lo.l  for  HcfiMHl- 
ant; 

Declaration,  Common  Count  for 
Hire  of  Horses  ami  larringos, 
Etc.; 

Complaint  in  Action  for  Use  and  Oc- 
cupation. Generul  Form; 

Coniplaint    for    Fixed    l\»iit; 

Complaint  for  Board  and  Lodging; 

Complaint    for    Lodgings; 

Complaint  Against  Hirer  of  Furni- 
ture.  Etc.,   for   Negligence; 

Complaint  for  Hire  of  Furniture, 
Etc.,  With  Damages  for   111- Use; 

Complaint  for  Hire  of  Pianoforte 
With   Damages   for  Not   Returning 

It; 

Complaint  on  an  Account  for  Hire  of 

Horses,   Carriages.    Etc.; 
Complaint    for    Driving    on     Different 

Journey    From    That    Agreed,    and 

for   Negligence; 
Complaint  for  Pasturing. 

Vendor  and  Purchaser: 

Declaration,  Common  Count  for  Free- 
hold  Estate  Sold   and  Conveyed; 

Declaration,  Common  Count  for 
Leasehold  Estate  Sold  and  As- 
signed; 

Declaration  Against  Vendor  for  Not 
Making  Good    Title; 

Complaint  on  Land  Contract  for  Not 
Purchasing; 

Complaint  for  the  Consideration 
Money  of  a  Conveyance; 

Complafnt  for  Breach  of  Contract, 
Purchaser  Against  Vendor; 

CompTaint  Against  Purchaser  for 
Deficiency   on  liesale; 

Complaint,  Averment  of  Defendant's 
Rescission,  as  Excuse  for  Plain- 
tiff's  Non-Performance; 

Complaint  by  Vendor  Against  Exec- 
utor; 

Complaint,  Averment  of  False  Rep- 
resentations by  Defendant  Which 
Prevented  Plaintiff  From  Fulfill- 
ing". 

Complaint  for  Repayment  of  Deposit 
on  Contract  for  I'urchase  of  Real 
Estate.    Unfulfilled; 

Complaint  on  Covenant  To  Maintain 
Fence; 

Complaint  on  Covenant  Against  Nuis- 
ances, Deed  Executed  Only  by 
Grantor; 

Complaint  on  Grantee's  Covenant  To 
Build; 

Complaint  for  Not  Conveying  and 
for  Redelivery  of  Securities. 


Wakkiioiiskmen: 

Declaration     by     Warehouseman     for 

Storing   Goods; 
Complaint  Against  Warehouseman  for 

liOss  of  fioods; 
Complaint    Against    Bailee     for     Not 
Taking     Care     of     and      Uclurniiig 
(loods; 
Complaint      Against      WarelioustMuan 

for    Refusal   To   Deliver; 
Complaint      Against      Warehouseman 
for    Injury    to    Goods    by    Neglect 
To  Obey  Instructions; 
Complaint      Against      Warehouseman 
for  Not  Forwarding  Goods,  Accord- 
ing  to  Agreement. 
Warranty  : 

Declaration    on   Warranty   of   Horse; 
Declaration    for    False    Warranty     of 

Horse; 
Declaration   for   Breach   of   Covenant 

of   Good  Title; 
Complaint  on  Warranty  of  Soundness 

of  lliarse; 
Complaint   on   Warranty   of   Genuine- 
ness of  Note  Sold; 
Complaint  for  Breach  of  Contract  on 
Warranty     of     Title     of     Chattels 
Sold; 
Complaint    on   Warranty   of    Amount 

Due  on  Judgment  Assigned; 
Complaint     on     Covenant,     Expressed 
To   Be   Subject   to   Specific   Incum- 
brance; 
Comjdaint     on    Covenant     for    Quiet 

Enjoyment; 
Complaint  on  Covenant  of  Seizin,  or 

of   Power  To  Convey; 
Complaint  on  Covenant  of  Warranty 

of   Title; 
Complaint  on  Covenant  of  Warranty 

for  Deficiency  in  Quantity; 
Complaint    on   Covenant    Against   In- 
cumbrances on   Real   Property. 
Waste  : 

Declaration  in  Waste,  Voluntary; 
Declaration  in'  Waste,  Permissive; 
Complaint    by    Lessor     for     Damages 

for  Waste; 
Complaint  by  Heirs  Against  Doweress 

and   Her  Husband; 
Complaint    by    Devisee    for   Damages 

for  Waste; 
Complaint    for    Forfeiture    and    Eivie- 
tion  on  Account  of  Waste. 
Waters  and  Watercourses: 

Declaration    for    Damage    Caused     by 

Continuing  Dam,  Flowing  Meadow; 

Complaint,      Allegation      of      Special 

Damage  to  Plaintiff's  Land; 
Complaint,    Allegation    Against    Con- 


tinuer  of  Dam  Which  Is  Nuisanee; 
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Complaint  Against  Erector  of  a 
Dam  "WTiich  Is  Nuisance,  Seeking 
Abatement    and    Damages; 

Complaint  for  Erecting  a  Dam  Be- 
low   Causing    Backwater; 

Declaration  for  Damages  for  Diver- 
sion of  Stream; 

Complaint  for  Diverting  Water  From 
Plaintiff's    Mill; 

Complaint,  Action  To  Restrain  De- 
stroying Water  Supply  for  Irriga- 
tion  by   Mining  Operation; 

Complaint,    Action    for    Damages    for 
Interfering  With  Floating  Logs. 
Wills  : 

Complaint  by  Creditor  of  Deceased 
Against   Legatee; 

Complaint   Against   Devisee  by  Cred- 
itor   of   Deceased. 
WixDiNG  Up  Corporations: 

Complaint,  Action  by  Stockholder  To 
Wind  Up  Corporation. 
Work  and  Labor: 

Declaration,  Common  Counts  for 
Work,  Labor  and  Materials,  With 
Money   Counts; 

Declaration  for  t\'^ages  as  Hired 
Servant; 

Declaration  for  Not  Receiving  Hired 
Servant   Into  Service; 

Declaration  for  Work  With  Horses 
and   Carriages; 

Declaration  for  Work,  Journeys,  and 
Attendance; 

Declaration  by  Undertaker; 

Declaration  for  Carriage  of  Goods  by 
Land; 

Declaration    by   Nurse    for    Services; 

Declaration  for  Board  and  Wages  as 
Hired  Servant; 

Complaint  for  Work  and  Labor,  Gen- 
eral Form; 

Complaint  by  Employe  Discharged 
or  Prevented  From  Fulfilling  Con- 
tract; 

Complaint  for  Employe's  Refusal  To 
Serve; 

Complaint  for  Repayment  of  Ad- 
vances on  Contract  for  Services 
Unfulfilled; 

Complaint  on  Spocial  Contract  Com- 
pletely FulHIled; 

Complaint  for  Work  and  Materials 
Furnished; 

Complaint  for  Work  and  Materials 
Furnished  on   an  Account; 

Complaint    for    Tuition    Bills; 

Complaint  by  Proprietors  of  News- 
paper  for  Advertising; 

Complaint  by  Advertising  Agent  for 
Services  and  Disbursements; 


Complaint  for  Services  in  Editing  or 
Compiling  Book; 

Complaint  for  Writer's  Services  in 
Editing  Newspaper; 

Complaint  for  Work  and  Labor  Upon 
an    Account; 

Complaint  for  Goods  Made  at  De- 
fendant's Request  and  Not  Ac- 
cepted; 

Complaint  for  Breaeh  of  Contract  To 
Manufacture   Goods; 

Complaint  on  Promise  To  Manufac- 
ture Wool; 

Complaint  Against  Printer  on  Agree- 
ment To  Print,  and  for  Injury  to 
Stereotype   Plates; 

Complaint  for  Stabling  of  Horses; 

Complaint  Against  Watchmaker  for 
Not  Using  Due  Care  and  Skill  in 
Repairing; 

Complaint  Against  Common  or  Pri- 
vate Carrier  on  Special  Contract 
for   N'eglig'ent   Loss   of   Goods; 

Complaint    Against    Common    or    Pri- 
vate   Carrier    on    Special    Contract 
for    Failure    To    Deliver    at    Time 
Agreed.   With   Special   Damage. 
Writ  op  Entry: 

Declaration  on  Writ  of  Entry. 

I.    Declarations,  Commencements. 

A.  Commencement      of      Declaration 

Where    Suit    is    Commenced    by 
Declaration. 
Supreme    court.      Of    (May)     term     (if 
the  narr.  is  filed  in  vacation,  and  the 
cause   of  action   has   arisen  after  the 
term,    insert    here    a    particular    day, 
thus,  to-wit,   of  the   fifteenth   day  of 
June),    in    the     year     one     thousand 
eight  hundred  and  (forty-six). 
County,   ss.:      A.   B.,   plaintiff  in  this 
suit,  by  E.  F.,  his  attorney,  comes  into 
this  court,  according  to  the   form   of   the 
statute    authorizing    the    commencement 
of  suits   by  declaration,   and   complains 
of   C.   D.,   defendant   in   this   suit,   of  a 
plea  of  trespass  on  the  case  upon  prom- 
ises   (or   as   the   action   may  be) :      For 
that    whereas,    etc.    (or   if   in    trespass: 
"For  that,  etc.,"  proceeding  as  in   the 
ordinarv  forms  of  declarations).     Burr. 
;\j.I).    327,    ^ri^'i. 

B.  Commencement      of      Declaration 

Afiainst    Defendant    in     Actual 

Custody. 
(Title  and  venue.)  A.  B.,  plaintiff 
in  this  suit,  by  E.  F..  his  attorney, 
complains  of  C.  D.,  defendant  in  this 
suit,  being  in  the  custody  of  the  sher- 
iff of  the  county  of  (Kings),  by  virtue 
of  a  certain   writ  of  the   [)oopl<"  of  the 
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state  of  Now  York,  oallod  a  capias  ad 
rospomloiuluin,  issiiinjj  out  of  the  su- 
proino  court  of  judicaturo  of  tlip  ])oopU' 
of  the  said  state,  before  the  .iustiees 
of  the  court  aforesaid,  at  the  suit  of  the 
said  plaint ilT.  ajjainst  the  said  defend- 
ant, and  returnable  in  the  same  court, 
the  (first  Monday  of  May),  in  this 
present  term  of  (May)  of  a  plea  of 
(trespass  on  the  case).  Burr.  App.  330, 
§51t4. 

C.  Hcclarniion,  Commencement  Apainst 

Several  Defendants,  Some   Tak- 
en, Etc. 

(Title  and  venue.)  A.  B.,  plaintifif 
in  this  suit,  by  E.  F.,  his  attorney, 
complains  of  C.  D.  and  E.  R.,  defend- 
ants in  this  suit,  the  said  C.  D.  being 
in  custody,  etc.,  and  the  sheriff  of  the 
county  of  (Richmond)  to  whom  the 
writ  of  capias  ad  respondendum  issued 
in  this  suit  was  directed  and  delivered, 
havinjj  returned  the  same,  as  to  the 
said  defendant,  R.  R.,  not  found,  of  a 
plea,  etc.     Burr.  App.  330,  §594. 

D.  Commencement      of      Declaration 

Where  Executor  is  Plaintiff. 

(Title  and  venue.)  A.  B.,  executor 
of  the  last  will  and  testament  of  J.  K., 
deceased,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea,  etc.  (or,  if  commenced 
by  declaration,  vary  the  form  accord- 
ingly. If  the  action  be  debt,  omit,  in 
ordinary  cases,  the  words  "owes  to, 
and,"  in  the  commencement.)  Burr. 
App.   329,    §594. 

E.  Commencement,    Where    Adminis- 

trator is  Plaintiff. 
(Title  and  venue.)  A.  B.,  adminis- 
trator of  all  and  singular  the  goods, 
chattels  and  credits  which  were  of  J. 
K.,  deceased,  at  the  time  of  his  death, 
who  died  intestate,  plaintiff  in  this 
euit,  by  E.  F.,  his  attorney,  complains 
of  C.  D.,  defendant  in  this  suit,  etc. 
(as  in  I,  D).     Burr.  App.  329,  §.594. 

F.  Commencement      of      Declaration 

Where  Executor  is  Defendant. 
(Title  and  venue.)  A.  B.,  plaintiff 
in  this  suit,  by  V,.  F.,  his  attorney, 
complains  of  C.  D.,  executor  of  the  last 
will  and  testament  of  J.  K.,  deceased, 
defendant  in  this  suit,  being  in  custody 
of.  etc.  (or  according  to  the  case.  And 
as  to  the  commencement  in  debt,  see 
I,  D).     Bnrr.  App.  329,   §.594. 


(J.  Commencement  of  Declaration 
fi'here  Administrator  is  Defend- 
ant. 

(Title  and  venue.)  A.  B.,  plaintiff 
in  this  suit,  by  K.  F.,  his  attorney, 
complains  of  C.  D.,  administrator  of 
all  and  singular  the  goods,  chattels  and 
credits  whicli  were  of  J.  K.,  deceased, 
at  the  time  of  his  death,  who  died  intes- 
tate, defendant  in  this  suit,  etc.  (as  in 
1,    D).      Burr.    App.    329,    §594. 

II.  Commencement,  Where  Infant  is 
Plaintiff. 

(Title  and  venue.)  A.  B.  and  J.  N., 
who  is  admitted  by  the  justices  of  the 
supreme  court  of  judicature  of  the  peo- 
ple of  the  state  of  New  York,  in  the 
court  aforesaid,  here  to  prosecute  for 
the  said  A.  B.,  who  is  an  infant  within 
the  age  of  twenty-one  years,  as  the 
next  friend  of  the  said  A.  B.,  complains 
of  C.  D.,  defendant  in  this  suit,  being 
in  custody,  etc.  (or,  if  commenced  by 
declaration,  vary  the  form  according- 
ly).    Burr.  App.  329,   §594. 

I.  Commencement,  Where  Town  is 
Plaintiff. 

(Title  and  venue.)  The  town  of 
(New  Rochelle),  in  the  county  of 
(Westchester),  plaintiffs  in  this  suit, 
by  E.  F.,  their  (its)  attorney,  complain, 
etc.     Burr.  App.  328,   §594. 

J.  Commencement,  Where  Toivn  is 
Defendant. 

(Title    and    venue.)      The     town     of 

,    in    the    county    of   , 

was  summoned  to  answer  A.  B.,  of  a 
plea  of  (trespass  on  the  case),  and 
thereupon,  the  said  plaintiff,  by  E.  F., 
his  attorney,  complains,  etc.  Burr. 
App.  328,  §594. 

K.  Commencement  of  Declaration 
Where  County  is  Plaintiff. 

(Title  and  venue.)  The  board  of 
supervisors  of  the  county  of  (Dutch- 
ess), plaintiffs  in  this  suit,  by  E.  F., 
their  attornev,  complain  of  C.  D.,  etc. 
Burr.  App.  328,  §594. 

L.  Commencement,  Where  County  is 
Defendant. 

(Title  and  venue.)  The  board  of 
supervisors  of  the  county  of  (Orange) 
were  summoned  to  answer  A.  B.,  of 
a  plea  of  (trespass  on  the  case),  and 
thereupon  the  said  plaintiff,  by  E.  F., 
his  attorney,  complains,  etc.  Burr. 
App.  328,   §594. 

M.  Declaration,  Where  Corporation 
IS   Plaintiff. 

The    mayor,    aldermen   and   common- 
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alty  of  the  city  of  New  York  (or  oth- 
erwise, according  to  the  name  of  the 
corporation),  plaintiffs  in  this  suit,  t>y 
J.  McK.,  their  attorney,  complain  of 
C.   D.,   etc.     Burr.   App.   327,   §594. 

N.  Commencement  of  Declaration, 
Where  Corporation  is  Defend- 
ant. 

The  president,  directors  and  company 
of  the  bank  of were  sum- 
moned to  answer  A.  B.,  of  a  plea  of 
(trespass  on  the  case  upon  promises): 
And  thereupon  the  said  A.  B.,  by  E.  F., 
his  attorney,  complains,  etc.  Burr. 
App.  328,  §594. 

O.  Declaration,  Where  BanTcing  As- 
sociation is  Plaintiff. 

A.  B.,  president  of  the  N.  A.  T.  and 
B.  Company,  an  association  doing  busi- 
ness in  the  (city  of  New  York),  under 
and  by  virtue  of  an  act  of  the  legisla- 
ture of  the  state  of  New  York,  entitled 
"An  act,  to  authorize  the  business  of 
banking,  passed  April  18,  1838,"  plain- 
tiff in  this  suit,  by  E.  F.,  his  attorney, 
complains,  etc.  Burr.  App.  328,  §594; 
23  Wend.  (N.  Y.)  103;  25  Wend.  (N. 
Y.)    605. 

P.  Commencement  of  Declaration, 
Where  Banking  Association  is 
Defendant. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains,  etc.  (according 
to  the  mode  of  commencing  the  suit), 
of  C.  D.,  president  of  the  E.  C.  bank, 
an  association  doing  business,  etc.  (as 
in  I,  O),  defendant  in  this  suit,  etc. 
Burr.  App.  328,  §594;  24  Wend.  (N.  Y.) 
345;    6   Hill    (N.   Y.)    240. 

Q.  Commencement  of  Declaration 
Against  Defendant  by  Wrong 
Name. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  who  was  arrested 
(or  "served  with  process")  by  the 
name  of  T.  D.,  being  in  custody,  etc. 
(if  commenced  by  declaration,  vary  ac- 
cordingly), of  a  plea.  etc.  For  that 
whereas,  etc.  (the  right  name  through- 
out the  declaration  afterwards).  Burr. 
App.  329,   §594. 

II.     Complaints,  Common  Forms. 

A.  Conimriir/mrnt  of  Complairit, 
General  Form. 

(Name  of  court,  etc.)  A.  B.,  plain- 
tiff, r.  Y.  Z.,  defendant.  The  i-laintifl 
complaining  of  the  defendant  alleges; 
1   Abb.  Forms   134. 


B.  Complaint,  General  Form. 

I.  That  his  action  is  founded  on  an 
instrument  for  the  payment  of  money 
only,  made  and  delivered  by  defend- 
ant to  plaintiff,  of  which  the  following 
is    a    copy:    (copy   of   the    instrument). 

II.  That  there  is  due  to  the  plain- 
tiff   thereon    from    the    defendant    the 

sum  of  dollars   (with  interest 

from  ),   which   he   claims,   and 

asks  judgment  for.     1  Abb.  Forms  215. 

C.  Complaint  by  One  Creditor  Suing 

on  Behalf  of  All  Others. 

(Name  of  court,  etc.)  A.  B.,  plain- 
tiff, against  Y.  Z.,  defendant.  The 
plaintiff,  complaining  on  behalf  of  him- 
self and  all  others  the  creditors  of  M. 
N.,  who  shall  in  due  time  come  in  and 
seek  relief  by,  and  contribute  to  the 
expenses  of  this  action,  alleges:  (set 
forth  cause  of  action). 

That  the  said  creditors  of  M.  N.  are 
very      numerous,      to-wit,      more      than 

in  number,  and  that  some  of 

them  are  unknown  to  the  plaintiff,  and 
cannot  with  diligence  be  ascertained 
by  him,  and  that  it  is  impracticable 
therefore  for  him  to  bring  them  all 
before  the  court  in  this  action;  where- 
fore he  sues  for  the  benefit  of  all.  1 
Abb.  Forms  128. 

D.  Complaint  by  One  Creditor  Suing 

on  Behalf  of  All  Others,  Par- 
ticular Class  of  Creditors. 

(Title  as  above.) 

The  plaintiff,  complaining  on  behalf 
of  himself  and  all  others  the  creditors 
of  M.  N.,  who  are  parties  to  the  deed 
of  trust  hereinafter  mentioned,  who 
shall  come  in  due  time  and  seek  relief 
by  and  contribute  to  the  expenses  of 
this  action,  alleges: 

(Continue  as  above;  or  add,  unless 
it  clearly  appears  by  other  allegations): 
That  the  question  which  is  the  subject 
of  this  action  is  one  of  a  common  and 
general  interest  of  all  the  said  creditors 
under  said  trust  deed,  wherefore  the 
plaintiff  sues  for  the  benefit  of  all.  1 
Abb.  Forms  129. 

E.  Complaint   by   Common   Informer. 
A.  B.,  the  plaintiff,  who  sues  as  well 

for    the    peoi)le    (or    for    the    overseers 

of   the   poor   of  the   town   of  , 

in   the  county   of  ),  complains 

against  Y.  Z.,  and  alleges:  1  Abb. 
Form.s  ]3(). 

F.  Complaint,  Averment  of  Perform- 

ance of  Conditions  Precedent. 
(Insert  after  the  copy  of  the  instru* 
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iiifnt").  IT.  That  the  plaintilTs  (and 
the  hol.lors  thoroof)  hixvo  duly  lior- 
formed  all  the  conditions  on  their  jKirt. 
1   Abb.  Forms  12 Hi. 

G.  Complaint,  Averment  of  Consider- 
ation. 

(Insert  after  the  copy  of  the  instru- 
ment.) II.  That  the  defendant  made 
the  same  for  value  received  (or  made 
the  same  in  consideration  of  goodn 
theretofore  sold  and  delivered  to  him 
by  the  plaintifT;  or  of  services  thereto- 
fore rendered  to  him  by  the  plaintill, 
at  his  request,  or  otherwise  state  the 
nature  of  the  consideration).  1  Abb. 
Forms  216. 

H.  Complaint,  Averment  That  De- 
fendants Made  Instrument. 

I.      That    on    the day     of 

,  IS — ,  at  ,  the  de- 
fendants (being  then  partners  under 
the  firm  name  of  Y.  Z.  &  Co.)  made 
their  promissory  not©  (or  made  and 
sealed  their  bond)  in  writing,  of  which 
the  following  is  a  copy:  1  Abb.  Forms 
217. 

I.  Complaint,  Common  Form  for 
Money  Due  on  Account. 

I.      That    the    defendant    is    indebted 

to  the  plaintiffs  in  the  sum  of • 

dollars,  upon  an  account  for  (here  state 
briefly  the  consideration,  e.  g.,  goods 
sold  and  money  lent),  at  ,  be- 
tween   the   day    of , 

18 — ,  and  the day  of , 

18—. 

n.  That  the  sum  of  dol- 
lars   became    payable    thereon    on    the 

day  of  ,  but  no  part 

thereof  has  been  paid.  1  Abb.  Forms 
262. 

J.  Complaint  Against  Buyer  for  Not 
Delivering   Note   for    Goods. 

I.  That    on    the    day     of 

,  18 — ,  at ,  this  plain- 

tiflf  sold  and  delivered  to  the  defendant 
merchandise  (consisting  of  various  ar- 
ticles   of    hardware),    of    the    value    of 

dollars. 

II.  That  the  defendant  then  and 
there  promised  to  give  the  jdaintiff 
therefor  his  negotiable  promissory  note 

on   that   day   (or  on   the day 

of    ,    18 — ,    or    on    demand,    or 

within    a    reasonable    time    thereafter), 

dated  that  day  (or  dated  on  the  

day   of ,    18 — ),    for    tlie    said 

sum    of    ■ dollars,    payable    in 

months  from  said  date. 

m.     That    on    the   day   of 


18—,  at 


-,  the  plain- 


tilT  duly  demanded  such  note  from  the 
defendant,  but  the  defendant  refused 
(or:  That  although  a  reasonable  time 
for  the  delivery  of  such  note  had 
elapsed  before  the  commencement  of 
this  action,  yet  the  defendant  has  neg- 
lected) to  deliver  such  note,  to  the  dam- 
age   of    the    plaintiff : dollars. 

1  Abb.  Forms  375. 

K.  Complaint  on  Non-Negotiable, 
Conditional  Note. 

I.  That    on    the    day     of 

,  18 — ,  at ,  the  defend- 
ant (for  value  received,  or  in  consid- 
eration of,  etc.)  made  and  delivered  to 
the  plaintiff  his  promissory  note  in 
writing,  of  which  the  following  is  a 
copy: 

$100.         Brooklyn,  1st  January,  1856. 

For  value  received,  I  promise  to  pay 
to  A.  B.  one  year  after  date,  one  hun- 
dred dollars,  in  case  the  proceeds  of 
the  milk-route  I  have  this  day  bought 
of  him  shall  exceed  the  sum  of  two 
thousand  dollars. 

(Signed)     y.  Z. 

II.  That  the  proceeds  of  said  milk- 
route  did,  before  the  expiration  of  said 
year,  exceed  the  sum  of  two  thousand 
dollars    (of    which    the    defendant,    on 

the day    of    ,    18 — , 

at  ,  had  due  notice,  and  pay- 
ment of  said  note  was  then  and  there 
duly  demanded). 

III.  That  no  part  of  said  note  has 
been  paid  (except,  etc.),  and  there  ia 
now  due  to  this  plaintiff  thereon,  from 

the    defendant,    the    sum    of    ■ 

dollars,  with  interest  from,  etc.  1  Abb. 
Forms  315. 

L.  Complaint  on  Note  Payable  in 
Chattels. 

I.      That    on    the day    of 

,  18 — ,  at  ,  the  de- 
fendant, for  value  received  (or  when 
the  consideration  is  described  in  the 
note,  for  a  valuable  consideration 
therein  expressed,  or  where  no  consid- 
eration is  mentioned,  for  and  in  con- 
sideration of,  etc.,  stating  the  real  con- 
sideration, whatever  it  may  have  been), 
made  and  delivered  to  the  plaintiff  his 
promissory  note  in  writing,  of  which 
the  following  is  a  copy: 

"For  value  received,  I  promise  to 
pay  Martin  Gilbert  three  hundred  and 
sixty-two  dollars  and  fifty  cents  in 
castings,  such  as  said  Gilbert  shall  se- 
lect and  direct,  such  as  are  cast  at  the 
Middleburgh  furnace,  which  I  agree  to 
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deliver  at  Gilbert 's  dwelling  house  at 
Ghent,  in  Columbia  county,  at  414  cents 
per  pound,  to  be  delivered  within 
or  by  the  first  day  of  March  next,  and 
agree  to  deliver  some  eastings,  as  it 
may  be  convenient  for  me  to  deliver, 
soon;  said  Gilbert  to  give  timely  no- 
tice what  castings  he  will  select  or 
want;  and  in  default  thereof,  I  agree 
to  pay  the  money  for  such  part  as  is 
not  paid  in  castings. 

June  8th,  1843. 

(Signed)     Thos.  P.  Danforth. 

rr.  That  the  plaintiff  thereafter  duly 
performed  all  the  conditions  of  the 
same  on   his  part. 

III.  That  no  part  thereof  has  been 
paid  (except,  etc.).     1  Abb.  Forms  316 

M.  Complaint  by  Assignee  of  BiU 
Payable  Out  of  Particular 
Fund. 

I.  That    on    the day    of 

,  18 — ,  at  ,  one  M.  N. 

made  his  (or  certain  persons  under 
their  firm  name,  etc.,  made  their)  bill 
of  exchange  or  order  in  writing,  dated 
on  that  day,  and  directed  it  to  the 
defendant  (or  to  the  defendants,  under 
their  firm  name  of,  etc.),  and  thereby 
required  the  defendant  to  pay  to  one 
O.    P.,    out    of    the    proceeds   of    (state 

fund   as   in   the  bill), dollars, 

days  after  the  date  (or  sight) 

thereof  (or  otherwise),  for  value  re 
ceived,  and  delivered  it  to  said  (payee) 

II.  That   on    the    day    of 

,    at    (or    then     and 

there),  upon  sight  thereof,  the  defend- 
ant accepted  the  same,  payable,  when 
in  funds,  from  the  proceeds  of  (etc., 
as  in  acceptance). 

III.  That    on    the   day   of 

,      18 — ,      at      ,      said 

(payee)  duly  assigned  said  bill  to  this 
plaintiff. 

IV.  That    on    the day   of 

,     18 — ,     the     defendant     had 

funds  of  the  said  (drawer),  proceeds 
of,    etc. 

V.  That   payment  of  said  bill  was, 

on  the  day  of ,  18 — , 

at ,    duly    demanded    by    this 

plaintiff  from  the  defendant. 

VI.  That    no   part   thereof   has  been 

paid  (except  the  sum  of ,  etc.). 

1    Abb.    Forms    248. 

in.     Complaints  on  Undertakings. 

A.  ComitUiint  on  Undertaking  To 
Disclmrge  Attachment. 

T.      That    on    or    about    the    ■ 

day  of  ,   18 — ,  an   attachment 


against  the  property  of  M.  N.  was  is- 
sued out   of   the   supreme   court,  by   an 

order  duly  made  by   Hon. in 

an  action  comraeuced  by  A.  B.,  the 
plaintiff  herein,  against  one  M.  N.,  to 
recover  (here  briefly  designate  the 
cause  of  action,  e.  g.,  first,  the  proceeds 
of  the  sale  of  certain  goods,  laces,  and 
embroideries  of  said  plaintiff;  second, 
for  money  lent  by  said  plaintiff  to  said 
M.  N.  on  his  own  request;  and  third, 
for  money  due  by  said  M.  N,  to  said 
plaintiff). 

II.  That  afterwards,  and  on  or  about 

the    ■ day    of    ,    18 — , 

the  said  M.  N.  having  appeared  in  said 
action,  and  being  about  to  apply  for 
a  discharge  of  said  attachment,  the 
defendants    herein,    W.    X.    and    Y.    Z., 

pursuant    to    section of    the 

code  of  procedure,  undertook  in  writ- 
ing   in    the    sum    of    dollars, 

that  they  would,  on  demand,  pay  to 
the  plaintiff  the  amount  of  the  judg- 
ment which  might  be  recovered  against 
said  M.  N.,  not  exceeding  said  last 
mentioned  amount  (or  the  defendants 
herein  executed  and  filed  with  the  clerk 
of    said    court    a    written    undertaking, 

pursuant    to    section    of    the 

code  of  procedure,  of  which  a  copy  is 
annexed  as  a  part  of  this  complaint, 
and   marked  Exhibit   A). 

III.  That  said  attachment  was 
thereupon  discharged,  and  that  subse- 
quently,   and    on    the day   of 

•,  18 — ,  said  plaintiff  recovered 


a  judgment  which  was  duly  given  by 
said   court   against  said   M.   N.   in   said 

action,    for   dollars,    damages 

and  costs,  as  appears  by  the  record 
and    docket    thereof,    duly   entered    and 

docketed     on     the day     of 

,  18 — ,  in  the  office  of  the  clerk 

of    county,    which    judgment 

has    not    been    paid. 

IV.  That  a  demand  of  payment 
thereof  to  the  plaintiff  was  duly  made 
on    said    defendants,    on    or    about    the 

day  of  ,  18 — ,  which 

they  and  each  of  them  refused;  and 
that  no  part  thereof  has  been  paid. 
1  Abb.  Forms  325. 

E.     Complaint     on      Undcrtal-ing     in 

Claim   and   Delivery    To    Secure 

Iteturn  of  Property,  Etc. 

I.       That     heretofore    this    plaintiff 

commenced   an   action   in   the  ' 

court,  against  (T.  ('.,  sheriff  of  the  city 

and    county    of   New   York),   to   recover 

possession  of  specific  personal  property. 
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IT.  That  in  the  course  of  said  action, 
such  procociliugs  of  claim  and  delivery, 

under  section  of  the   code   of 

j)rocodure,  were  had,  that  on  the 
day  of ,  18 — ,  the  de- 
fendants made  and  delivered  to  the 
coroner  (or,  usually,  the  sheriff)  for  the 
use  of  this  plaintiff,  pursuant  to  sec- 
tion   of  the  code,  their  written 

undertakinij,  of  which  the  following  is 
a   copy:    (copy  of  the  undertaking). 

III.  That  the  personal  jiroperty  re- 
ferred to  in  said  undertaking  was  re- 
turned to  the  said  T.  C,  defendant  in 
said  action,  pursuant  to  said  undertak- 
ing, and  to  a  requisition  of  said  T.  C, 
defendant  in  said  action,  made  pur- 
suant  to   section  of  the  code, 

and  said  undertaking  was  thereupon 
duly   delivered   to   the   plaintiff. 

IV.  That  such  proceedings  were  aft- 
erwards had,  that  on  the  day 

of ,  18 — ,  this  plaintiff  recov- 
ered judgment,  which  was  duly  given 
by  said  court  in  said  action  against 
T.  C,  the  defendant  therein,  that  the 
plaintiff  recover  possession  of  said  prop- 
erty,   or   the   sum    of  dollars, 

in  case  a  delivery  could  not  be  had. 

V.  That  no  return  of  the  property 
has  been  had,  and  no  part  of  said  judg- 
ment has  been  satisfied. 

Vr.  (State  demand,  where  that  is 
necessary,  see  paragraph  V  of  III,  E, 
or  state  execution  unsatisfied,  as  fol- 
lows): That  this  plaintiff  thereafter 
caused  execution  to  be  issued  on  said 
judgment  against  T.  C,  the  said  de- 
fendant, which  execution  has  been  re- 
turned wholly  unsatisfied,  and  that  no 
part  of  said  sum  has  been  paid.  1  Abb. 
Forms   328. 

Note. —  This  complaint  is  framed  un- 
der the  provisions  of  the  New  York 
statute. 

C.     Complaint     on     Undertaking     of 
Bail. 

I.  That    on    the    day    of 

,   18 — ,   at   ,   under   an 

order  of  arrest  theretofore  duly  granted 

by  K.  L.,  a  judge  of  the court, 

against  one  M.  N.,  in  an  action  brought 
in  said  court  by  this  plaintiff  against 
the  said  M.  N.;  the  said  M.  N.  was 
arrested  by  the  sheriff  of  the  county 
of  O.  ^ 

II.  That    on    the    


,  18—,  at 


day    of 

-,  the  defend- 


ants, as  the  bail  of  said  M.  N.,  exe- 
cuted a  written  undertaking,  pursuant 
to  section  of  the  code  of  pro- 


cedure, of  which  a  copy  is  annexed  a9 
a  part  of  this  complaint  (or  and  thereby 
undertook,  in  the  sum  of  dol- 
lars), that  the  said  M.  N.  should  at  all 
times  render  himself  amenable  to  the 
process  of  the  court,  during  the  pen- 
dency of  the  said  action,  and  to  such 
as  might  be  issued  to  enforce  the  .judg- 
ment therein  (or  otherwise,  according 
to  the  terms  of  tlie  undertaking). 

III.  That   thereupon   the  said   M,  N. 
was  discharged  from  said  arrest. 

IV.  That    on    the day   of 

,  18 — .  judgment  in  said  action 


was  duly   given  by  said   court,  against 

him,  and  for  the  plaintiff,  for  

dollars,  which  has  not  been  paid. 

V.  That    on    tho day     of 

,  18 — ,  execution  thereon  against 

his  property  was  duly  issued  to  the 
sheriff  of  the  county  in  which  he  was 
originally  arrested,  and  the  same  was 
returned  by  such  sheriff  wholly  unsat- 
isfied  (or,  if  in  part,  say  how). 

VI.  That    an    execution    against    his 
body  was  issued  and  tested  (or  dated) 

on  the  day  of ,  18 — , 

to    the    same   sheriff,    and    was    on    the 


day  of 


-,  18 — ,  by  him 


returned,  that  the  defendant  could  not 
be  found  within  his  county.  1  Abb. 
Forms  327. 

D.  Complaint  on  UndertaTcing  for 
Costs  and  Damages  on  Attach- 
ment. 

I.  That  heretofore  an  action  was 
commenced     in     this     court      (or     the 

court)  by  the  defendant  Y.  Z. 

(or  by  one  Y.  Z.)  for  the  recovery  of 
money  against  this  plaintiff,  wherein 
the  said  Y.  Z.  made  application  to  ono 
of  the  justices  of  the  said  court  for  a 
warrant  of  attachment  against  the 
property  of  this  plaintiff,  whereupon 
the    defendant   then    and   there    (or    on 

the day  of  ,  18 — ,  at 

-)    executed   and  filed   with   the 


clerk  of  said  court  for  the  benefit  of 
this  plaintiff    (or  and  delivered   to   this 

plaintiff),  pursuant  to  section  ■ 

of  the  code  of  procedure,  a  written 
undertaking,  of  which  the  following 
is  a  copy:  (copy  of  the  undertaking). 
II.  That  pursuant  to  said  applica- 
tion and  undertaking,  one  of  the  just- 
ices of  said  court  issued  a  warrant  of 
attachment    directed    to    the    sheriff    of 

the    county    of   ,    whereby    the 

said  sheriff  was  required  to  attach  and 
safely  keep  sufficient  property  of  this 
plaintiff  to   satisfy   the   demand   of  the 
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said   Y.    Z.    in    said   action,   to-wit,   the 

sum  of dollars,  together  with 

costs  and  expenses. 

III.  That  at  the  time  of  the  issuing 
of  said  attachment  this  plaintiff  was 
engaged  as  a  merchant  in  selling  dry 
goods   at   wholesale   and   retail,   at   No. 

street,  in  the  city  of , 

in  said  county.  That  the  sheriff  of 
said  county,  pursuant  to  said  warrant 
of  attachment,  entered  said  store  and 
removed  the  property  of  this  plaintiff, 
and  kept  this  plaintiff  out  of  possession 
of  the  same  for  the  space  of  over 
months;  that  thereby  the  busi- 
ness of  the  plaintiff  was  utterly  broken 
up,  and  the  goods  of  the  plaintiff  be- 
came unmarketable  and  useless,  and 
this  plaintiff's  credit  was  greatly  in- 
jured, to  his  damage  dollars. 

IV.  That  such  proceedings  were  had 
in  the  suit  aforesaid,  that  this  plaintiff 

on  the  day  of ,  18 — , 

recovered  judgment  therein,  which  was 
duly  given  by  said  court  against  the 
said    Y.    Z.,    plaintiff    therein,    for    the 

sum    of   dollars,    his    costs    of 

defending  said  action,  which  has  not 
been  paid. 

V.  That    on    the day    of 

,  18 — ,  at  ,  this  plain- 
tiff duly  demanded  payment  of  the  said 
judgment  from  said  Y.  Z.;  but  no  part 
thereof  has  been  paid.  1  Abb.  Forms 
324. 

E.     Complaint     on     Undertaking     for 
Costs  and  Damages   on   Arrest. 

I.  That    heretofore    an    action    was 

commenced    in    the    court    by 

the  defendant  Y.  Z.  (or  by  one  Y.  Z.) 
against  this  plaintiff,  wherein  the  said 
Y.  Z.  made  application  to  one  of  the 
justices  of  said  court  for  an  order  of 
arrest  against  this  jilaintiff,  whereupon 
the  defendants   then   and   there    (or   on 

the day  of  ,  18 — ,  at 

)    executed  and  filed  with  the 

clerk  of  said  court,  for  the  benefit  of 
this  plaintiff  (or,  and  delivered  to  this 
plaintiff),  pursuant  to  section  182  of 
the  code  of  procedure,  a  written  under- 
taking, of  which  the  following  is  a 
copy:    (copy  of  the  undertaking). 

II.  That  thereupon,  pursuant  to  said, 
application    and   undertaking,   an    order 
was    made    by    one    of    the    justices    of 
said  court  for  the  arrest  of  this  plain- 
tiff, and  thereby  the  said  Y.  Z.  required 

the  sheriff  of  ; —  county  to  arrest 

this  plaintiff,  and  hold  him  to  bail  in 
the  sum  of dollars.  ' 


III.  That    this   plaintiff  was,   on   or 

about    the    day    of   , 

is — ,    arrested    by    the    sheriff    of    the 

,    under    said    order,    and    was 

unjustly   detained   and   deprived   of   his 
liberty    thereunder    for    the    space     of 

days,  to  his  damage  

dollars. 

IV.  That  such  proceedings  were  aft- 
erwards  had   in   said   action,   that  this 

plaintiff     on     the     day     of 

,     18 — ,     recovered     judgment 

therein,  which  was  duly  given  by  said 
court   against   the   defendant   Y.   Z.   for 

dollars,    this    plaintiff's    costs 


and  expenses  of  defending  said  action, 
which  has  not  been  paid. 

V.     That    on    the   day    of 

,  18 — ,  at  ,  this  plain- 
tiff duly  demanded  payment  of  said 
judgment  and  damages  from  the  de- 
fendant Y.  Z.;  but  no  part  thereof  has 
been   paid.     1   Abb.  Forms  326. 

F.     Complaint  on   UndertaJcing  Which 
Eecites  Facts. 


That    on    the 

,    18—,    at 


day    of 

the  de- 
fendant made  an  undertaking,  a  copy 
of  which  is  hereto  annexed,  as  a  part 
of  this  complaint. 

IT.      That    thereafter,     at , 

judgment  was  recovered  in  the  action 
therein  mentioned  (which  was  duly 
given  by,  etc.)  against  the  plaintiff 
(or    defendant)     therein,    for    the    sum 

of (or  otherwise,  according  to 

the  case),  no  part  whereof  has  been 
paid. 

III.  (Where  execution  is  necessary, 
it  may  be  alleged  thus):     That  on  the 

day  of (a  transcript 

of  said  judgment  was  duly  filed  in  the 
office  of  the  clerk  of  the  county  of 
and    on    the    same    day)    an 


execution  thereon  against  the  property 

of    was    duly    issued    to    the 

sheriff  of  said  county,  which  has  been 
duly  returned  wholly  unsatisfied  (or 
unsatisfied  as  to  the  sum  of,  etc.). 

TV.  (If  demand  is  necessary  by  the 
terms  of  the  undertaking,  aver  it  as 
in  ni.  A.)     1  Abb.  Forms  323. 

G.     Complaint   on    Undertalcing  Given 

on  Obtaining  Injunction. 
I.      That    on    the day    of 


,    18 — ,    in    an    action    brought 

by  M.   N.  against  this  plaintiff,  an   in- 
junction,   issued    out    of   tliis    court    (or 

the court)  was  duly  served  on 

this    plaintiff,    by    which    this    plaintiff 
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was    onjoinoil    from    (lioro    state    l)rio(ly 
tho   ott'oft    of  till'   injunction). 

II.  Tliat  upon  tlu>  issuing  of  I  he 
said  injunction  iu  tlio  said  action,  the 
ilcfondants  gave  an  undortalviiiLC  re 
quircil  hy  tlio  court  (or  judge),  ot 
which  the  following  is  a  copy:  (copy 
of  the  undertaking). 

III.  That  snid  action  so  commenced 
against  this  plaintiff  was  prosecuted 
and  carried  on,  and  finally  decided  by 
tho  court,  and  it  was  thereby  adjudged 
that  the  said  ^f.  X.  was  not  entitled  to 
the   said   injunction. 

IV.  That  the  damages  sustained  by 
this  plaintifT,  by  reason  of  the  said 
injunction,    amounted    to    the    sum     of 

dollars,   and    interest   thereon 

from    the day    of     — , 

which   the   court   on   that   day  awarded 
to  this  plaintifl'. 

V.  That  no  part  thereof  lias  been 
paid.     1    Abb.  Forms  331. 

yotc. — This  form  is  supported  by 
Loomis  r.  Brown,  16  Barb.  (N.  Y.) 
325. 
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CROSS-REFERENCES : 
Account  and  Accounting: 

Decree,   Settled   Accounts   To   Stand; 

Decree  Setting  Aside  Stated  Ac- 
counts,   and   for   General   Account; 

Decree  for  General  Account,  Injunc- 
tion Continued; 

Decree,  Injunction  Continued,  Judg- 
ment as  Security; 

Decree,  Order  of  Reference  to  Mas- 
ter; 

Decree,  Accounts  To  Be  Conclusive, 
With  Leave  To  Show  Errors; 

Decree,  Direction  for  Leave  To  Sur- 
charge and  Falsify; 

Decree.  Release  To  Stand  as"to  Sums 
Received,   and   Account   Stated; 

Decree,  Rests  To  Be  Made  by  Mas- 
ter; 

Decree,  Special  Circumstances  To  Be 
Reported; 

Directions,   Equities  Reserved; 

Decree,  Direction  for  Productien  of 
f]vidence  Before   Master; 

Directions,  Rest  of  Costs  Reserved; 

Directions,  Liberty  To   Apply; 

Decree,   Order  To   Report   Facts; 

Decree  for  Account  of  Freight  and 
Earnings  of  Ship; 

Decree,  Balance  Found  Due  To  Be 
Paid,  Costs  of  Setting  Aside  Stated 
Account. 

Admiralty: 

The  Caption  of  Orders  and  Decrees; 

Decree  for  Wages  and  Short  Allow- 
ance for  Part  of  Voyage,  and  Foi 
feiturc  of  Residue; 

Decree  Settling  Priority  in  Distribu- 
tion of  Proceeds  in  Court,  in  Sev- 
eral Causes; 

Pinal  Decree  for  Defendant  in  Pos 
sessory  and  Petitory  Suit; 

Decree  for  Libelant  on  Charter 
Party; 

Decree  on  the  Morits  With  Reference 
to    Commissioner; 

Decree,  Order  on  Default  With  Ref 
erencp  on  Amount  of  Damage; 

Decree,  Order  of  Condemnation  by 
Default  and  Reference  to  Commis- 
sioner; 

Decree  for  Libelant  on  Hearing  With 
Reference   to  Compute; 

Decree  Overruling  Exceptions  to  an 
Answer; 

Pinal  Decree  of  Forfeiture  on  a 
Libel   of   Information; 

Decree  on  Spefia!  Motion  Dismiss- 
ing Libel  When  I'rocess  Had  Ira- 
providently  Issued; 


Final  Decree  for  Sum  Certain,  With 
Costs; 

Final  Decree  on  Peremptory  Excep- 
tion  to   Libel; 

Decree   of   District   Court,   After  Re- 
mittitur From   Supreme  Court. 
Annuities  : 

Decree  for  Recovery  of  Annuity. 
Contribution  : 

Decree  Between  Co-Defendants,  in 
Suit  by  Creditor; 

Decree,  One  Co-surety  Unable  To 
Pay  His   Full   Share; 

Decree,  Reference  for  Account  of 
Payments  by  Plaintiff  as  Surety; 

Decree  for  Contribution  Between  Co- 
Sureties  and  Principal. 
Copyright  Proceedings  : 

Decree  for  Perpetual  Injunction  Upon 
Printing,  Publishing,  Etc. 
Creditors'  Suits: 

Decree  Discharging  One  Defendant 
on  Paying  Amount  Reported  to 
Receiver; 

Decree  Setting  Aside  Fraudulent 
Conveyance,  Charging  Real  Estate 
With  Judgment  Debt,  and  Not 
Permitting  Conveyance  To  Stand 
as  Security  on  Account  of  Intent 
To  Defraud. 
Dismissal,  Discontinuance  and  Non- 
suit : 

Order  for  Leave  To  Discontinue, 
Without   Costs; 

Order  for  Dismissal;  Reason  Stated; 
Costs;  Without  Prejudice  to  Right 
To   Bring  Another's   Suit; 

Order  for  Dismissal  on  Case  Agreed; 

Order  Dismissing  for  Non-delivery  of 
Copy  of  Bill; 

Order  for  Dismissal  of  Bill  at  the 
Hearing; 

Order  for  Dismissal  of  Bill  Framed 
To  Prevent  Prejudice; 

Order  for  Dismissal  of  Bill  Wlier© 
Plaintiff  Does   Not  Appear; 

Dismissal  of  Hill  With  Costs  as  to 
Some  Defendants  and  Without 
Costs    as   to   Others; 

Order  for  Dismissal  as  to  Part  of 
Bill; 

Order  Dismissing  Action    Absolutely; 

Order  Dismissing  Action  Unless 
Plaintiff   Moves; 

Order   of    Dismissal  by  Plaintiff    Un- 
der Statute; 
Divorce: 

Decree  of  Divorce  From  Hed  and 
Ho;ird,  With  Alimony,  Other  Di- 
rections,  Custody   of  ('hild; 

Decree  of  Divorce. 
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Dower,  Prucekdings  To  T^kcover: 

Docreo  for  Dowor,  Mastor  To  As- 
sitf" ; 

DoiToo  Assijjtiiiij^  Dowor,  Commission 
ors  Appoiiitod; 

Decree    Assijjiiiiifj    Dower   and   Onlor- 
in<x  Inquiry  as  to  Separate  Parcels. 
Eqi'ITY  .TrRisDicTiON  AND  Procedtire: 

Order  for  Decree  Pro  Confesso  Where 
Defendant  Does  Xot  Ajipear  at  the 
Hearing; 

Order  for  Decree  Pro  Confesso  Where 
Defendant  Appears  and  Waives 
Objections; 

Petition  To  Enter  a  Decree  Nunc 
Pro  Tunc; 

Leave  To  Enter  Decree  JMunc  J'ro 
Tunc; 

Notice  of  Motion  To  Vacate  Enrol- 
ment of  Decree; 

Notice  of  Motion  for  Decree. 
Fraudulent  Conveyances  : 

Decree,  Conveyance  in  Contemplation 
of  Insolvency  Set  Aside  as  Fraud- 
ulent; 

Guardian  and  Ward: 

Order   on   Interlocutory   Account; 
Decree   on  Final  Account   of  Guard- 
ian. 

Hearing  : 

Decretal  Order  Retaining  Bill,   With 
Liberty  To  Bring  Action  at  Law. 
Husband  and  Wife: 

Decree,  Sale  of  Stock  and  Payment 
to    Wife's    Separate    Use; 

Inquiry  Whether  Any  Settlement,  and 
if  Proper,  and  if  Not,  Directions 
for   Settlement; 

Share  Settled  by  Order,  Without 
Deed,  Husband   Bankrupt; 

Decree    Ordering    Trustee     To     Con- 
tribute to  Support  of  Insane   Wife. 
Infants : 

Decree  Nisi  Against  Infant; 

Decree  Absolute  Agaiust  Infant  (on 
coming  of  age) ; 

Decree,  Infants  Not  Bound,  Former 
Accounts  To  Be  Adopted  if  Benefi- 
cial; 

Order  for  Increase  of  Maintenance 
of  Infant; 

Order   Appointing   Guardian   of  Per- 
son and  Maintenance. 
Inheritance  : 

Decree  in   Favor  of  Heirs,  Declaring 
Void   Deed  Obtained  of  Their  An- 
cestor by  Imposition. 
Injunctions: 

Decree  Making  Injunction  Perpetual 
at   Hearing; 


Decree  for  Mandatory  Injunction, 
Enjoining  Keturn  of  Documents; 

Decree  To  Restrain  Use  of  Heal  Es- 
tate in    Violation   of   Agreement; 

Decree,  (ieneral,  Restraining  a  Town 
and    Its   Oflicers. 
Insane  Persons: 

Order  Apjiointing  Guardian  of  In- 
sane   Person. 

iXTKKI'LKADEK: 

Decree  To  Jntcrplead; 

J)ecree,    Action    Sta,yed   as   to   Policy 
Monev,  Inquiry  as  to   Who  Is  En- 
titled. 
Judgment  Records: 

Unrolment  of  Final  Decree  in  Equit,)-. 
Lost    Instruments: 

Order  in  Case  of  Lost  Deed  With  In- 
junction; 

Order  in  Case  of  Lost  Mortgage 
Deeds; 

Decree^  for   Indemnity  Against   Lost 
Bill   of  Exchange. 
Mortgages  : 

Decree  for  Foreclosure  at  Hearing; 
Mortgagor  in  Possession; 

Decree    of    Final    Foreclosure; 

Decree  for  Sale  in  Default  of  Pay- 
ment; 

Decree  for  Foreclosure;  Mortgagee  in 
Possession;  Costs;  Repairs;  Im- 
provements and  Profits;  Recon- 
veyances;  Default;  Infants; 

Order   as   to   Occupation   Rents; 

Order  That  Account  Be  Taken  of 
Repairs  and  Lasting  Improve- 
ments; 

Order  That  Profits  Be  Applied  to 
Discharge  of  Mortgage  Debt; 

Order  To  Inquire  as  to  Deterioration; 

Order  To  Inquire  as  to  Strip  and 
Waste ; 

Order  To  Take  Account  of  Insurance 
Premiums; 

Decree  for  Redemption  and  Account 
Against    Mortgagee    in    Possession; 

Order  for  Dismissal  of  Bill  for  Re- 
demption on  Failure  To  Pay 
Amount    Found    Due; 

Final  Order,  Action  for  Redemption. 
Nuisance  : 

Decree  Staying  Pollution  of  a 
Stream ; 

Decree  for  Abating  and  Reducing 
Mill  Dam,  Etc.,  With  Injunction; 

Interlocutory  E>ecree,  Ordering  Refer- 
ence for  Experiments  as  to  Extent 
of   Nuisance. 
Partition  :^ 

Decree  for  Partition  and  Commission 
To   Issue. 
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Pabtneeship: 

Decree  for  Dissolution  of  Partner- 
ship From  Time  of  Notice; 

Decree  for  Account  of  Dealings  and 
Transactions    in   Partnership; 

Decree  Requiring  Surviving  Partner, 
Who  Has  Retained  Capital  Stock, 
To  Account   for  Profits; 

Decree;  Infants  Declared  Entitled  to 
Profits  Against  Survivor  of  Part- 
nership,  Also   Executor; 

Decree;  House  Where  Business  Was 
Carried  on  Declared  Partnership 
Assets; 

Decree  Declaring  Partnership  Realty 
To  Be  Personalty. 
Patents : 

Decree  Staying  Infringement  of  Pat- 
ent  as   to   Machinery; 

Decree  Staying  Infringing  Patent  as 
to   Bricks; 

Decree  Staying  Infringement  of  Pat- 
ent After  Verdict  Establishing 
Patent; 

Decree,  Declaration  of  Validity  of 
Patent,  Infringement,  Account, 
Perpetual  Injunction; 

Order,   Motion   To  Stand   Over,  With 
Leave    To    Bring    Action    and    Di- 
rection   for   Inspection;    Defendant 
Keeping  an  Account. 
Plea  in  Equity: 

Plea  of  Decree  of  Record. 
Pledges : 

Decree    for     Redemption     of     Goods 
Pledged;    Inquiry    as    to    Overpay- 
ment. 
Receivers  : 

Acceptance     and     Approval     of     Re- 
ceiver's   Account. 
Rescission  and  Cancellation: 

Decree  of  Rescission  and  Cancella- 
tion; 

Decree,  Purchase  Completed  Through 
Fraud  and  Misrepresentation  Set 
Aside; 

Decree,  Settlement  by  Lunatic,  Since 
So   Found,   Set   Aside. 
Specific  Performance: 

Decree  on  Bill  by  Vendor  To  Enforce 
Contract   for  Sale; 

Decree,  Declaration  of  Right  on  Bill 
by  Vendor,  and  Inquiry; 

Order  To  Inquire  if  Good  Title  Can 
Be  Made; 

Order  for  Inquiry,  if  Part  to  Which 
Title    Is   Not    Shown,    Is    Material; 

Decree  on   Bill  by  Purchaser; 

Decree  Where  Title  Accepted  at 
Hearinpf; 

Decree,    Purchaser    Having    Waived 


Title,    Indemnity      Against      Mort- 
gage; 

Decree   on   Bill  by   Intended   Lessee; 

Decree  for  Specific  Performance  of 
Agreement    To   Execute   Mortgage; 

Decree,  With  Inquiry  if  Leases  Ten- 
dered   for    Execution    Are   Proper; 

Decree;  Directions  for  Lease  To  Con- 
tain Particular  Covenant; 

Decree  Where  Title  Accepted  Sub- 
ject to  Requisitions,  and  Subject 
to  Compensation; 

Decree,  Abatement  of  Price  for  De- 
ficiency; 

Decree,  Abatement  of  Price  for  De- 
lay; 

Decree;  Voluntary  Settlement  Set 
Aside  in   Favor  of   Purchaser; 

Decree  Against  Specific  Performance; 
Causes    Stated. 
Stay  of  Proceedings: 

Order  by  Court  of  Equity  Staying 
Present  and  Future  Action; 

Order,  Leave  To  Proceed  With  Ac- 
tion,   But    Execution   Stayed; 

Order   To   Stay   Sale   and   Withdraw, 
Where  Execution  Issued  Alter  No- 
tice of  Decree. 
Supplemental  Pleading  : 

Decree  To  Carry   on  Proceedings; 

Order  To  Carry  on  Suit  Against  As- 
signees of  Bankrupt  or  Insolvent 
Defendant; 

Decree   To   Carry   on   Proceedings   on 
Supplemental   Bill,    Nature   of   Bill 
of  Revivor,   Original  Decree  Made 
After  Suit  Abated. 
Trade-Marks  and  Trade  Names: 

Decree  Awarding  Injunction  Against 
Use  of  Trade-Mark; 

Decree  Awarding  Perpetual  Injunc- 
tion on  Use  of  Another's  Trade- 
Marks; 

Decree    Awarding   Perpetual    Injunc- 
tion  Against  Shipping  Goods  With 
Plaintiff's    Trade-Marks. 
Trusts  and  Trustees- 

Decree  To  Appoint  New  Trustee; 

Decree  for  Account  and  Inquiry  as 
to  Trust  Funds  Under  Two  Settle- 
ments; 

Decree  for  Scheme  for  Regulating 
Charity; 

Extract  From  Scheme  Constituting 
a  Charity  as  to  Appointment  of 
Trustees; 

Order   Adopting   New   Scheme   Piled; 

Decree  for  Coats  in  a  Suit  by  Trus- 
tee To  Obtain  Instructions,  as  Be- 
tween Solicitor  and  Client;  Charg' 
ing  It  on  Different  Funds. 
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^VASTK: 

Docroo^Awariliiig  Injunction  To  Stay 
\Vasti«; 

Decree  Awarding  Injunction,  Trees 
To  Intercept   View; 

Decree  A\vanliii.i:  injunction,  Trees 
To  t?li:nle  or  Slieltor; 

Docree  Staying  Waste  by  Tenants  in 
Common. 
"Wills: 

Decree  Establishing  "Will,  Where 
Proved; 

Decree  Establishing  Will,  Where  Ad- 
mitted; 

Decree  Declaring  Construction  of 
Will; 

Decree,  Will  Established,  Except  as 
to    Legacies    Partly    Failing; 

Decree,    Devise    Declared    Good; 

Decree,  Declaration  That  Real  Estate 
Is  Charged   With   Debts; 

Decree,  Directions  for  Inquiries  as  to 
Charities    and    Their   Treasurers; 

Decree,  Gifts  by  Deed  and  Will  in 
Charity  Declared   Void; 

Decree  Declaring  Void  Testamentary 
Papers,  Not  Being  Executed  Ac- 
cording to  Law  of  Testator's  Dom- 
icil; 

Decree,  Direction  for  Inquiry  as  to 
Exercise  of  Power  To  Appoint; 

Decree,  Defect  of  Execution  of  Ap- 
pointment by  Will  Supplied; 

Decree,  Forfeiture  Declared,  Under 
Terms  of  Will; 

Decree  That  a  Devise  on  a  Double 
Contingency   Failed; 

Decree,  Inquiry  as  to  Employment  of 
Balances; 

Decree,  Directions  to  Executor  To 
Pay  Mortgage  Out  of  General  As- 
sets, Costs. 

L    Introductory  Parts, 

A.     Decrees    in    General,   Introductory 
Part    (English   Form). 
(Date  and  title.) 
Lor(i    chancellor,    or    lords    justices,    or 

master    of    the    rolls,    or    Vice-Chan- 

cellor  Kindersley. 

This  cause  coming  on    (the  ' 

day  of ,   and)    this  day  to  be 

heard  and  debated  before  Rt.  Hon.  the 
Lord  High  Chancellor  of  Great  Britain 
(or  the  Rt.  Hon.  the  Lords  Justices, 
or  the  Rt.  Hon.  the  Master  of  the  Rolls, 
or  this  court),  in  the  presence  of  coun- 
sel learned  for  the  plaintiff  and  the 
defendants  (or,  if  some  of  the  defend- 
ants do  not  appear,  for  the  plaintiff 
and  the  defendants  A.  and  B.,  no  one 
appearing    for    the    defendants    C.    and 


D.,  although  they  were  duly  served 
with  a  sul)poena  to  hear  jiuiginent  in 
tills  cause,  as  by  the  allidavit  of,  etc., 

lilod    the    day    of    , 

ajipears) ;  and  the  pleadings  in  this 
cause  being  opened,  upon  debate  of 
the  matter  and  hearing  (the  said  affi- 
davit, etc.  Enter  the  evidence,  if  any 
read,  and)  what  was  alleged  by  the 
counsel  on  both  sides  (or  for  the  plain- 
till'  and  the  said  defendants  A.  and  B.), 
his  lordshij)  (or  their  lordships,  or  his 
honor,  or  tliis  court)  doth  (or  do)  order 
and  decree  (or  doth  declare),  etc.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  cd.)  2193. 

B,  Decree    in    General,    Introductory 

Fart. 
Circuit    courts    of    the    United    States. 

In  equity.  May  term,  1863.     G.  1.  F. 

V.  W.  W.  G. 

This  cause  came  on  to  be  heard  (or 
to  be  further  heard,  as  the  case  may 
be)  at  this  term,  and  was  argued  by 
counsel;  and,  thereupon,  upon  consider- 
ation thereof,  it  was  ordered,  adjudged 
and  decreed  as  follows,  viz.: 

//  Standing  for  Judgment. 

This  court  did  order  that  this  cause 
should  stand  for  judgment;  and  this 
cause  standing  for  judgment  this  day, 
etc.,  in  the  presence  of  counsel  learned 
for  the  plaintiff  and  defendants,  this 
court  doth  order  (and  decree),  etc. 

(Where  defendant  who  has  not  en- 
tered an  appearance,  or  a  person  not 
on  the  record,  appears  at  the  hearing, 
and  submits  to  be  bound.) 

And  X.,  by  his  counsel  now  appear- 
ing, and  submitting  to  be  bound  by 
the  decree  and  proceedings  in  this 
cause,  in  the  same  manner  as  if  he 
had  duly  entered  an  appearance  to  the 
plaintiff's  bill  (or  had  been  originally 
made  a  defendant  in  this  cause),  and 
the  plaintiff  (or  all  parties)  by  his  (or 
their)  counsel  consenting  thereto,  this 
court  doth,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2194. 

C.  Decree  on  Motion  for  Decree. 
Upon  motion  this  day  made  unto  this 

court,  by  counsel  for  the  plaintiff,  and 
upon  hearing  counsel  for  the  defend- 
ants, this  court  doth  order  (and  de- 
cree), etc. 

(If  standing  for  judgment.)  This 
court  did  order  that  the  said  motion 
should  stand  for  judgment,  and  the  said 
motion .  standing  this  day  on  the 
for  judgment  in  the  presence 


of  counsel  for  plaintiff  and  for  the  de- 
fendant, this  court  doth,  etc. 


See  "How  To  Use  This  "Volume,"  Introduction,  page  v.. 


DECREES 


361 


(Decree  on  interlocutory  motion 
treated  as  motion  for  decree.)  Upon 
motion,  etc.,  for  (state  shortly  the  pur- 
port of  the  motion  as  for  iujunction, 
or  for  a  receiver  in  this  cause),  and 
upon  hearing,  etc.,  and  the  plaintitt 
and  defendants  by  their  counsel  re- 
spectively consenting  (or  having  re- 
spectivefy  consented)  that  this  motion 
shall  be  treated  as  a  motion  for  a 
decree,  this  court,  etc.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed,)   2195. 

n.    Declaratory  Decrees. 

A.  JJeclaratory     Vtcrce     on     Special 

Case  {English). 
This  special  case  coming  on  this  day 
to  be  heard  and  debated  before,  etc., 
in  the  presence  of  counsel  learned  for 
plaintifif  and  defendants,  upon  debate 
of  the  matter,  and  hearing  what  was 
alleged  by  the  counsel  on  both  sides 
(or  for,  etc.),  this  court  doth  declare 
that,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2195. 

B.  Order  if  the  Special  Case  Stands 

for  judgment. 
This  court  ordered  that  this  special 
case  should  stand  for  judgment,  and 
the  same  standing  for  judgment  this 
day,  etc.,  in  the  presence  of  counsel 
learned  for  the  plaintifif  and  defend- 
ants, this  court  doth  order  (and  de 
eree),  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per 
kin's  ed.)   2195. 

C.  Declaratory     Decree     on     Special 

Case;  Court  Declining  To  An- 
swer One  of  the  Questions. 
Upon  reading  the  probate  of  the  will 
of  J.  M.,  the  testa,tor  in  the  special 
case  named,  and  hearing  what  was  al- 
leged by  counsel  on  both  sides,  this 
court  doth,  as  to  the  first  of  the  ques- 
tions submitted  for  the  opinion  of  the 
court,  declare  that  the  defendant  H.  M. 
does  take  under  the  will  of  the  said 
J.   M.,  the  testator,  besides  the  legacy 

of  $ ,  and  the  stocks,  crops  and 

farming  utensils  by  the  said  will  spe- 
cifically bequeathed  to  him,  and  a  life 
interest  in  the  farm  situated,  etc.,  such 
interest  as  hereinafter  mentioned  in 
the  residuary  estate  of  the  testator. 
And  this  court  being  of  opinion  as  to 
the  second  of  the  said  questions,  that 
such  question  cannot  properly  be  de- 
cided during  the  life  of  the  defendant 
II.  M.,  doth  decline  to  decide  the  same. 
And  this  court  doth,  as  to  the  third 
of  the  said  questions,  declare  th;tt  the 
said  II.  M.  does  take  a  ratable  interest 
in  the  residuary  estate  of  the  testator 


in     respect     of     the     said     legacy     of 

$ ,   but    not   in    respect    of   the 

stock,  crops,  etc.,  by  the  said  will  spe- 
cifically bequeathed  to  him.  3  Dan. 
Ch.  PL  &  Pr.  (Perkins'  ed.)  2195;  1 
Seton  Dec.   (Eng.  ed.,  1S62)  34. 

III.     Orders. 

A.     Order  on  Special  Petition. 
Upon    the    petition    of,    etc.,    on    the 
day    of ,     preferred 


unto,  etc.,  and  upon  hearing  counsel 
for  the  petitioner  (and  for,  etc.,  name 
the  respondents,  if  any),  and  upon  read- 
ing the  said  petition,  this  court  doth, 
etc. 

B.  Order  on  Petitio7i  as  to  Part  Ad- 
journed. 

Upon  the  petition  of,  etc.,  on  the 
day    of ,     preferred 


unto,  etc.,  the  further  consideration 
whereof    was    adjourned    by    the    order 

dated    the   day    of    , 

and  upon  hearing  counsel  for  the  peti- 
tioner and  for,  etc.,  and  upon  reading 
the  said  order,  etc.,  this  court  doth, 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)    2196. 

C.  Order  07i  Special  Motion. 

Upon  motion  this  day  made  unto,  etc., 
by  counsel  for,  etc.,  and  upon  hearing 
counsel,  etc.,  this  court  doth,  etc. 

D.  Order  on  Cross-Motion. 

Upon  motion,  etc.,  by  counsel  for, 
etc.,  that  (recite  plaintiff's  notice),  and 
upon  motion,  etc.,  by  counsel  for,  etc., 
that,  etc.  (recite  the  cross  notice), 
upon  hearing  what  was  alleged  by  the 
counsel  on  both  sides,  this  court  doth, 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins- 
ed.)  2196;  1  Seton  Dec.  (Eng.  ed.,  1862) 
36. 

E.  Introductory    Part    of    Order     on 

Cause    Coming    on    for    Further 

Consideration. 
This  cause  coming  on  for  further 
consideration  thereof,  adjourned  by  the 
decree  (or  order),  dated,  etc.,  in  the 
presence  of  counsel  for  the  plaintitt 
and  defendants,  upon  opening  and  de- 
bate of  the  matter  and  hearing  the  said 
order  and  the  master's  report,  and  what 
was  alleged  on  botli  sides,  this  court 
doth  order,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2197;  Tripp's  Forms 
(Eng.  ed.,  1858)  126. 

rv.    Usual  Directions. 

A.     Order  of  Ui  fcrences  to  a  Master. 

It  is  ordered  that  it  be  referred  to 
A.  B,,  esquire,  master,  etc.,  to  inquire 
and   state   to  the   court,   etc.     And  foi 
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the  hotter  discovery  of  the  Timtfera 
aforesaid,  tlio  partios  arc  to  produce 
bi-fore  the  said  iiia>>tor  upon  oath  all 
deeds,  or  hooks,  papers,  and  writings 
in  their  custody  or  jiower  relatiii}:;  there- 
to, and  are  to  be  examined,  etc.,  as 
the  said  master  shall  direct.  3  Dan. 
Ch.  n.  &  Vr.  (Perkins'  ed.)   2197. 

B.  Orihr  Where  Account  is  Directed. 
It   is   ordered    that   it   be   referred   to 

A.  B.,  etc.,  master,  etc.,  to  take  an 
account,  etc.  And  for  the  better  taking 
of  the  said  account,  and  discovery  of 
the  matters  aforesaid,  the  parties  arc 
to  produce,  etc.,  and  are  to  be  exam- 
ined, etc.,  as  the  said  master  shall  di- 
rect, who  in  taking  said  account  is  to 
make  unto  the  parties  all  just  allow- 
ances. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2197. 

C.  General    Adjournment    to    Cham- 

bers. 
Let  this  cause  (or  matter,  or  petition, 
or   application)    be    adjourned    for   con- 
sideration in  chambers.     3  Dan.  Ch.  Pi. 
&  Pr.   (Perkins'  ed.)   2197. 

D.  Order    for    Particidar    Eeference, 

Accounts  and  Inquiries. 
Let  the  following  accounts  and  in- 
quiries be  taken  and  made,  that  is  to 
sav:  1.  An  account,  etc.  2.  An  in- 
quiry, etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2197. 

E.  Order  for  Liberty  to  State  Special 

Circumstances, 
And  the   master   is   to   be   at  liberty 
to   state   an}'   special   circumstances.     3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)   2197. 

F.  Order    That    Master     May     Make 

Separate  Beport. 
And  let  the  master  be  at  liberty  to 
make   a  separate   report   as   to  any   ot 
the   matters  aforesaid.     3   Dan.  Ch.  PI. 
&   Pr.    (Perkins'  ed.)    2198. 

G.  Directions   to   Settle   Conveyances, 

etc.,  in  Case  Parties  Differ. 

And  the  said  master  is  to  settle  the 
said  conveyances,  in  case  the  parties 
differ  about  the  same.  3  Dan.  Ch.  PI. 
&  Pr.   (Perkins'  ed.)    2198. 

EL  Further  Directions  to  Settle  Con- 
veyances,  etc.,  in  Case  Parties 
Differ. 

And  this  court  doth  reserve  the  con- 
Bideration  of  all  further  directions  until 
after  the  said  master  shall  have  made 
his  report.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2198. 

I.     Reservation  of  Interest. 

And  the  court  doth  reserve  the  con- 
sideration of,  etc.,  and  of  interest,  until 


after  the  said  master  shall  have  made 
his  re]>ort.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins'  ed.)    2198. 

J,     Bcscrvation  of  Costs. 

And  this  court  doth  reserve  the  con- 
sideration of,  etc.,  and  of  the  costs  of 
this  suit,  until  after  the  said  master 
shall  have  made  his  report.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)   2198. 

K.  Order  for  Taxation  and  Payment 
of  Costs. 

Let  the  master  tax  all  parties  their 
costs  in  this  suit.  And  it  is  ordered 
that  such  costs,  when  taxed,  be  paid 
as  follows,  viz.:  the  plaintiffs'  costs  to 

Mr. ,    their    solicitor,    etc.      3 

Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)   2198. 

L.  Further  Consideration  Adjourned; 
Liberty  to  Apply. 

And  let  the  further  consideration  of 
this  (matter  and)  cause  be  adjourned; 
and  any  of  the  partios  are  to  be  at 
libortv  "to  apply  (to  this  court)  as  they 
shall  be  advised.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2198. 

M.  Further  Consideration  Adjourned, 
With  Liberty  to  Apply  in  Cham- 
bers   as    to    Particular    Matter. 

And  let  any  of  the  parties  be  at  lib- 
erty to  apply  in  chambers  for  the  ap- 
pointment of  a  receiver  (or  for,  or  as 
to,  etc.,  as  the  case  may  be),  and  other- 
wise (generally)  to  apply  as  they  may 
be  advised.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2198. 

N.  Direction  if  Costs  Are  Partly 
Dealt  With  by  the  Decree. 

And  let  the  further  consideration  of 
this  cause,  and  of  the  costs  of  this 
cause  not  hereinbefore  otherwise  pro- 
vided for  (or  disposed  of)  be  adjourned. 
Liberty  to  apply.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2198;  1  Seton  Dec.  (Eng. 
ed.,  1862)   56. 

O.  Order  for  Payment  of  Money  by 
One  Party  to  Another. 

Let  the  (defendant)  A.,  on  or  before 

the day  of (or  within 

(lays  after  service  of  this  de- 


cree [or  order]),  pay  tj  the  (plaintiff) 

B.  the  sum  of  $ ,  appearing  by, 

etc.  (or  certified  by,  etc.),  to  be  due 
to  him  in  respect  of,  etc.  (or  on  the 
taking  the  accounts  directed  by,  etc.). 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2199. 

P.     Payment  of  Interest. 

1.     Order   for  Payment  of  Interest 
to    Life    Tenant  or  Uis   Rep- 
resentatives. 
Let   the    interest    during   the   life   of 
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(the  plaintiff)  A.  to  accrue  on  the,  etc., 
be,  from  time  to  time,  as  the  same 
shall  accrue  due,  paid  to  (the  plaintiff) 
A.  (and  if  so  ordered,  or  to  his  legal 
personal  representatives),  or  until  fur- 
ther order.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2199. 

2.  Order  for  Payment  to  Trustees. 
Let   the    interest    to    accrue   on,    etc., 

be,  from  time  to  time,  as  the  same 
shall  accrue  due,  paid  to  the  plaintiffs 
A.  B.,  etc.  (or  any  two  of  them),  upon 
the    trusts    of    the     indenture     of     the 

day  of ,  until  further 

order.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2199. 

3.  Order  for  Payment  of  Interest 
to  Corporation  Aggregate. 

Let  the  interest  to  accrue  on,  etc., 
be,  from  time  to  time,  as  the  same 
shall  accrue  due,  paid  to  the  (insert 
the  stvle  or  title  of  the  corpora,tion), 
until  further  order.  3  Dan.  Ch.  PI.  & 
Pr.    (Perkins'   ed.)    2199. 

4.  Usual  Directions  for  Payment  of 

Interest  to  Treasurer  of  Cor- 
poration. 
Let  the  interest  to  accrue  on,  etc., 
be,  from  time  to  time,  as  the  same 
shall  accrued  due,  paid  to  A.  as  the 
treasurer  of  (insert  style  or  title  of 
corporation),  and  to  the  treasurer  for 
the  time  being  of  the  said  (corpora- 
tion), to  be  verified  by  aflTidavit,  until 
further  order.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)   2199. 

5.  Payment  of  Interest  to  Married 

Woman  for  Her  Separate  Use. 
Let  the  interest  during  the  life  of  A., 
the  wife  of  B.,  to  accrue  on,  etc.,  be, 
from  time  to  time,  as  the  same  shall 
accrue  due,  paid  to  the  said  A.  for  her 
separate  use,  until  further  order.  3 
Dan.  Ch.  PI.  &  Pr.   (Perkins'  ed.)   2199. 

6.  Usual  Directions  for  Payment  of 

Interest  to  Husband  in  Bight 

of  His  Wife. 
Let  the  interest  during  the  life  of 
A.,  the  wife  of  B.,  to  accrue  on,  etc., 
be,  from  time  to  time,  as  the  same 
Bhall  accrue  due,  paid  to  the  said  B. 
in  right  of  his  said  wife,  until  further 
order.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2199. 

Q.  Deerre,  Tlrfercnre  Where  Bill 
Taken  Pro  Conf^so. 

"To  ascertain  and  report  the  amount 
due  the  coFTiplainant  on  his  said  jndg- 
mont  mentioned  in  said  bill  of  com- 
plaint, and  the  amount  due  tho  defond- 
ant  Sarah   A.    B.  Green   on   her  claimB 


set  up  in  her  answer  filed  in  this  cause, 
and  the  several  amounts  due  the  de- 
fendants (the  several  judgment  cred- 
itors) upon  their  respective  judgments, 
and  whether  the  said  judgments  were 
obtained  for  material  and  labor  fur- 
nished or  performed  in  and  about  the 
erection  of  the  building  mentioned  in 
the  said  bill  of  complaint,  and  also 
to  ascertain  and  report  the  order  and 
priority  of  payment  of  the  said  judg- 
ment and  claim."  Anderson  r.  Huff, 
49   N.  J.  Eq.  349,  23  Atl.  654. 

V.     Taxation  and  Payment  of  Costs. 

A.  Order  for  Taxation  and  Payment 

of  Costs,  One  Party  to  Another, 
Let  the  plaintiff  (defendant)  A.  pay 
to  the  defendant  (plaintiff)  B.  his  costs 
of  this  cause  (suit)  [or  application], 
such  costs  to  be  taxed  bv,  etc.  (in  case 
the  parties  differ).  3  Dan.  Ch.  PI.  & 
Pr.   (Perkins'  ed.)   2200. 

B.  Order    That    Plaintiff     Pay     One 

Defendant's  Costs,  and  Recover 
Them  With  His  Own  From  Co- 
Defendant. 
Tax  the  costs  of  the  defendant  A.  of 
this  cause   (suit) ;   and  let  the  plaintiff' 
B.  pay  to  the  defendant  A.  the  amount 
of  the  said  costs  when   so  taxed.     Tax 
the  costs  of  the  plaintiff  of  this  cause 
(suit);   and  let  what  the  plaintiff  shall 
pay  for  the  costs  of  the   defendant  A. 
be    added    to    his    own    costs    when     so 

taxed;  and  let  the certify  the 

total  amount  thereof;  and  let  the  de- 
fendant E.  pay  to  the  plaintiff  B.  the 
amount  so  to  be  certified.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2200. 

C.  Order   That   Costs   of  Application 

Be  Costs  in  the  Cause. 
And  let  the  costs  of  the  plaintiff  (or 
petitioner,  or  defendant,  or  applicant, 
or  all  parties)  of  this  application  be 
costs  in  this  cause.  3  Dan.  Ch.  PI.  & 
Pr.    (Perkins'  ed.)    2200. 

D.  Order  That  Petition  he  Dismissed 

With  Costs. 

This   court   doth   order  that   the   said 

petition  be  dismissed  with  costs,  to  be 

paid    by   the   petitioner   A.   to   the   said 

B.  and  C.  (name  respondents  to  receive 

costs),  and   taxed  by  the  (in 

case  the  parties  differ).  3  Dan.  Ch.  PL 
&  Pr.  (Perkins'  ed.)  2200. 

E.  Order  to  Tax  and  Pay  Costs  With- 

out  Prejudice,  etc.,  Costs  Mad6 
Charge. 
Tax    tho    costs   of   the   plaintiffs   and 
defendants   of  this  cause    (suit);   and 
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lot  the  plaintiff  i".  pay  to  the  defciul- 
ants  rospoctivoly  tho  aiiuniiit  of  tlieir 
saitl  costs,  whi'i'i  taxod,  without  preju- 
dice to  any  question  how  sueh  costs  aro 
ultimately'  to  be  borne;  and  let  the 
plaint itT's  cwts,  and  also  the  costs 
which  the  plaintiffs,  or  any  of  them, 
shall  so  pay  to  the  defendants,  be  a 
lieu  (charge)  on  the  estate  of  the  tes- 
tator in  question  in  this  cause.  3  Dan. 
Ch.  PI.  &  Pr.  (Peridus'  ed.)  2200. 

F.  Order  Allowing  no  Costs  to  Eithct 

Side. 
The  court  doth  not  think  fit  to  give 
any  costs  of  this  cause  (or  application) 
on'  either   side.      3   Dan.   Ch.   PI.   &   Pr. 
(Perkins'  ed.)   2200. 

G.  Order  Allowing  No  Cost.<)  to  Either 

Side  as  to  Part  of  Proceedings. 
And  this  court  doth  not  think  fit  to 
give  any  or  either  side,  as  to  so  much 
of  the  costs  of  this  cause  (or  applica- 
tion) as  have  been  occasioned  by,  etc. 
(or  as  relate  to.  etc.,  or  so  far  as  such 
costs  have  been  increased  by.  etc.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2201. 
H.     Order  for  Taxation  of  Plaintiff's 

and      Defendant's       Eespective 

Costs  of  Parts  of  Suit,  etc.,  With 

Set-Off. 
Tax  the  costs  of  the  plaintiff  in  this 
cause  (suit),  except  so  much  thereof  aa 
relates  to  the  claim  set  up  by  him  to, 
etc.;  tax  the  costs  of  the  defendant, 
of  so  much  of  this  caus6  (suit)  as  re- 
lates to  the  said  claim;  and  let  the  tax- 
ing master  set  off  the  said  costs  of  the 
plaintiff  and  of  the  defendant  when  so 
respectively  taxed,  and  certify  to  which 
of  them  the  balance  after  such  setoff' 
is  due;  and  let  such  balance  be  paid  by 
the  party  from  whom  to  the  party  to 
whom  the  same  shall  be  certified  to  be 
due.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)    2201. 

I.     Order  for   Taxation   of  Plaintiff's 

Costs,  Except  Those  Occasioned 

by,  Etc. 
Tax  the  costs  of  the  plaintiff  of  this 
suit  (cause),  except  so  far  as  such 
cots  have  been  occasioned  by  the  plain- 
tiff setting  up  a  claim  to  the  whole  of 
the  debt  in  the  bill  mentioned.  Hardy 
V.  Hull,  17  Beav.  35.0;  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2201. 
J.     Order  To  Tax  Defendant's  Costs, 

Except     Those    Occasioned    hy, 

Etc. 
Tax    the    costs   of   the    defendant    P 
(mortgagee)    of    this    cause,    except    so 


far  as  the  same  relates  to  the  claim 
made  by  him   in   respect  of  tiie  sum   of 

$ charged   by   the  deeds  dated, 

etc.,  in  the  bill  mentioned,  as  a  sum 
advanced  to  the  plaintiff  and  to  H.,  his 
wife,  since  deceased,  on  the  occasion 
of  making  and  executing  the  said  deeds 
over  and  above  and  beyond  the  sum 
of  $ secured  by  the  two  prom- 
issory notes  dated,  etc.,  in  the  bill  men- 
tioned; tax  the  costs  of  the  defendants 
W.  and  wife  of  this  cause;  and  let  tho 
plaintiff  O.  i)ay  unto  the  defendant  W. 
the  costs  of  the  said  defendant  W.  and 
of  his  said  w^ife  when  so  taxed;  and 
the,  etc.,  is  to  inquire  and  certify  how 
much  of  such  costs  of  the  defendant 
W.  and  wife  (if  any)  have  been  occa- 
sioned by  (relate  to)  the  defendant  P. 's 
said  claim  in  respect  to  the    said    sum    of 

$ ,    and    he   is    also    to    tax   the 

plaintiff  his  costs  of  this  cause  so  far 
as  the  same  have  been  occasioned  by 
(relate  to)  the  said  claim  of  the  defend- 
ant P.  in  respect  of  the  said  sum;  and 
let  such  costs  of  the  plaintiff  when  so 
taxed,  together  with  what  he  shall  have 
paid  to  the  defendant  W.  for  the  costs 
of  the  said  defendant  W.,  and  of  his 
said  wife  (if  any)  occasioned  by  (relat- 
ing to)  the  said  claim  of  the  defendant 
P.    in    respect     of     the     said     sum     of 

$ ,   be   set   off  against   the   said 

costs  of  the  defendant  P.  when  taxed; 
and  the,  etc.,  is  to  certify  to  whom, 
after  such  set-off,  the  balance  is  due: 
And  let  the  party  from  whom  such  bal- 
ance shall  be  certified  to  be  due  pay 
the  amount  thereof  to  the  other  party. 
Orange  r.  Pickford  (1860),  1  Seton  Dec. 
(Eng.  ed.,  1S62)  88;  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins'  ed.)  2201. 

K.  Order  to  Tax  Costs,  Except  so  Eaf 
as  Increased  hy  Particular 
Claim. 

Tax  the  costs  of  the  plaintiff  (defend- 
ant) of  this  cause  (suit),  except  so  far 
as  such  costs  have  been  increased  by 
the  plaintiff's  claim  to,  etc.  (or  plain- 
tiff by  his  bill  seeking,  etc.,  or  defend- 
ant setting  up,  etc..  or  claiming,  etc.); 
tax  the  costs  of  plaintiff  (defendant) 
of  this  cause  (suit)  so  far  only  as  the 
same  have  been  increased  by  the  said 
claim  (or  the  plaintiff  by  his  bill  seek- 
ing, etc.,  or  by  the  defendant  setting 
up,  etc.,  or  claiming,  etc.).  Directions 
for  set-off  and  payment  of  balance.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2202. 

L.  Order  to  Tax  Costs  Up  to  Par- 
ticular  Time. 

Let   the   plaintiff  A.   pay   to   the  de- 
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fendant  B.  his  costs  of  this  cause  (suit) 
up  to  this  hearing  (or  this  time,  or  the 

day    of    [when    the 

defendant  offered  by,,  etc.,  in  writing, 
to  pay  the  amount  sought  to  be  re- 
covered by  the  plaintiff,  etc.]);  such 
costs  to  be  taxed,  etc.  3  Dan.  Ch.  PI. 
&   Pr.    (Perkins'   ed.)    2202. 

M.  Order  to  Tax  Costs  for  Plaintiff 
and  Defendant  Bespectively  for 
.    Certain  Times  and  Set-Off. 

Tax  the  costs  of  the  plaintiff  G.  of 
the    first    mentioned    cause,    up    to   the 

day  of ,  the  date  of 

the  letter  from  the  solicitor  for  the 
plaintiff  in  the  second  mentioned  cause 
in  his  said  affidavit  referred  to;  and 
tax  the  costs  of  the  defendant  L.,  in- 
curred in  the  first  mentioned  cause  since 

the  said day  of  ,  and 

also  his  costs  of  this  application;  and 
let  the,  etc.,  set  off  such  costs  of  the 
plaintiff  G.  and  of  the  defendant  L., 
respectively,  when  so  taxed,  and  certify 
to  whom  after  such  set-off  the  balance 
is  due;  and  let  the  party  from  whom 
such  balance  shall  be  certified  to  be  due 
pay  the  amount  thereof  to  the  other 
party.  Gresham  v.  Luke  (1860),  1  Seton 
Dec.  (Eng.  ed.,  1862)  89;  3  Dan.  Ch. 
PI.  &  Pr.   (Perkins'  ed.)  2202. 

X.     Order   to   Tax   Costs   and   Set-Off 
Against  Sum  Due. 

Taxi  the  plaintiff  his  costs  of  this 
cause,  etc.;  and  let  such  costs,  when 
taxed,    be    set    off   against    the    sum    of 

$ ■ ,    which    the    plaintiff    by    hia 

bill  admits  to  be  due  from  him  to  tiie 
defendant  under  the  agreement  dated, 
etc.,      in      the      bill      mentioned,      with 

$ — ■ for  interest  on  the  said  sum 

at  the  rate  of  $ per  cent,  per 

annum,     from     the day     of 


to  the 


•  lay  of 


the  date  of  the  filing  of  the  bill,  making 

together    $ ;    and    let    the,    etc., 

certify  to  whom,  after  setting  off  the 
said    costs   when    so    taxed    ag.-iinst   the 

said   sum    of   .$ the   balance    is 

due;  and  let  the  party  from  whom  the 
balance    shall    be    certified    to    be    due, 

within  months  (or  days)  after 

the   date  of  the  's   certifcate, 

pay  the  amount  thereof  to  the  other 
party.  Liberty  to  applv.  Radley  v. 
Ingram  (1H60),  1  Seton  Dec.  (Kng.  ed., 
1862)  89;  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2203. 


O.     Order  Directing   Master   to    TaJce 

Account    of    Any     Unnecessary 

Length  of  Papers  and  to  Deduct 

From  Costs  Therefor. 

Direction    to    take    account    of    what 

is  due  to  petitioner  under  certain  deeds, 

and  to  tax  his  costs  of  the  application. 

.     "And  in  taxing  such  costs, 

the  taxing  master  is  to  look  into  the 
said  petition  and  affidavits,  and  distin- 
guish such  parts  thereof  as  shall  appear 
to  him  to  be  (what  parts  thereof  are) 
(improper  or)  of  unnecessary  length; 
and  ascertain  the  costs,  if  any,  occa- 
sioned to  the  respondents  by  such  part 
or  parts  thereof  as  may  be  distinguished 
as  being  (improper  or)  of  unnecessary 
length;  and  let  such  lasf^  mentioned 
costs  be  deducted  from  the  petitioner's 
costs  of  this  application;  and  let  the 
balance  be  certified,  etc.  Re  Radcliffe 
(1856),  1  Seton  Dee.  (Eng  ed.,  1S62) 
89,  90;  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)    2203. 

VI.    Costs  and  Payment  Out  of  Funds 
in  Court. 

A.  Order  for  Taxation  of  Costs  and 

Payment  to  Solicitors  Out  of 
Funds  in  Court  (English  Form). 
Refer  it  to  the  taxing  master  to  (or 
let  the  taxing  master)  tax  the  costs  of 
the  plaintiff  and  the  defendants  (or  all 
parties)  of  this  cause  (suit).  (If  or- 
dered, as  between  solicitor  and  client) 
(or  if  ordered  as  to  executor  or  trustee 
only,  the  costs  of  the  defendant  A.,  the 
executor,  or  trustee  of,  etc.,  as  between 
solicitor   and  client);    and   let   so   much 

of   the    £ Bank    31.    per    cent. 

Anns,  standing  in  the  name  of  the 
accountant-general  in  trust  in  this  causo 
(the    account    of,    etc.),     as    with     the 

£ cash    in    the    bank,    to    the 

credit  of  this  cause  (the  like  account) 
will  raise  such  costs  when  taxed,  bo 
sold;  and  let  out  of  the  money  to  arise 
by  such  sale  and  the  said  cash,  such 
costs  be  paid  as  follows,  viz.,  the  costs 

of  tlie  [jlaiiitiffs  to   Mr. ,  tlieir 

solicitor,  the  costs  of  the  defendant  A. 

to   Mr.  ,   his  solicitor,   and   tlio 

costs  of  defendant  B.,  etc.,  to  Mr. 
and  Mr. ,  his  solici- 
tors, or  either  of  them.  3  Dart.  Ch.  PL 
&   Pr.    (Perkins'  ed.)    2203. 

B.  Order    for    Taxation    of    Costs    of 

Application,    Paycmnt     Out    of 

Cash. 
Tax  the  costs  of  the  petitioner  (api>Ii- 
cant)    and    of,   etc.,   of    (his   applic.'ition 
(if  so  ordered,  and  relating  thereto,  and 


Vol.  IX 


r>t)6 


DECBEES 


coiisoqiiont  thoroon).  (If  so,  as  between 
solu'itor  and  cliiMitV,  mul  let  such  costs, 

when  taxml,  bo  paid  out  of  tlio  $ 

casli   in   the .   to   the  credit  of 

this  cause  (the  account  of,  etc.),  in  man- 
ner  following,   etc.      3    Dan.   Ch.   PI.   & 
Tr.   (Perkins'  od.)   2204. 
Vn.     Decrees  by  Consent. 

This  court,  etc.,  doth  by  consent  ordei 
(and  deiMoe),  etc.,  or — 

And  the  plaint itT  and  defendants  A. 
and  B.  (or  all  parties)  by  their  counsel 
consentinjx  to  the  followinp;  decree  (or 
order),  this  court  doth  order  (and  de- 
cree), etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2204. 

VIII.  Decrees  Approving  and  Confirm- 

ing Acts  Done  and  Agreements 

Made. 
(After  reciting  the  acts  and  matters 
agreed  upon,  proceed):  It  is  therefore 
ordered,  adjudged,  and  decreed,  as  and 
for  the  final  decree  in  this  cause,  that 
the  said  statement  of  the  said  accounts 
and  of  the  result  of  the  said  accounts, 
and  the  payments  aforesaid  to  the  said 
Samuel  B.  Parsons,  and  the  receipts, 
releases,  and  discharges  aforesaid,  of 
and  by  the  said  Samuel  B.  Parsons  to 
the  said  trustees,  George  Rowland,  Jr., 
Matthew  Ilowland,  and  Edward  W. 
Howland,  be,  and  the  same  hereby  are, 
approved,  ratified,  and  confirmed.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)   2204 

IX.  Reserving  Case  for  Full  Court. 
Heard  on  bill,   answer,  evidence,  and 

exhibits,  and  reserved  thereon  for  the 
consideration  (and  determination)  of 
the  full  court.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)   2205. 

(Another  form.)  Heard  on  demurrer 
(to  the  bill),  and  reserved  for  tlie  con- 
sideration of  the  full  court.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2205. 
DEFAMATION.— See  Libel  and  Slan- 
der. 


DEFAUIiT. 

L     AflBdavits   Preliminary   to   Proceed- 
ings,   3GS 

A.  Of  Xo  Anaircr,  3GS 

B.  To  Prorcedinr/fi    for  Judgment   or 

Eeference,  368 

C.  In  Case  of  Publication,  368 

D.  Of    Service    of    Subpoena    to    An- 

swer, 368 

II.     Entering  Default,  369 

A.      Ao/    Pluiduui,  :!f,9 
I;.     Sol   Hcithjinrj,  369 


('.  Not   J\rjnininf7,  .'!69 

D.  Not  Surrejoin in(i,  .'^69 

E.  Not  Joining  in   Dcmnrrcr,  369 
V.  Not  Joining  in   Error,  369 

(!.  Tnking   Hill  as   Confessed,   369 
II.     Kntering  Defendant's  Appearance, 

III.  Orders  for  Judgment,   370 

A.  Intrrloeulory  Judgment    and    In- 

nuirii,   370 

B.  Final  Judgment  in  Debt,  370 
{'.     Not  lieph/ing,  370 

D.  Not  Bejoining,  370 

E.  Not  Surrejoining,  370 

F.  On  Filing  Inquisition,  370 

G.  On  Filing  Clerk's  lieport,  370 

H.     Wlitre  Served  by  Publication,  370 
1.      For   Judgment   dnd   for   Writ   of 

In  quirt),   371 
J.      For  Judgment  and  Eeference,  371 
K.     Not  Joining  in  Demurrer,  371 
L.     Not  Joining  in  Demurrer  {for  De- 
fendant), 371 

IV.  Notice  of  Assessment,  371 

A.  Before   Clerk,   371 

B.  Before    Jury,    371 

V.  Assessment  of  Damages,  371 

A.  Txeport  of  Clerk,  371 

B.  lieport  of  Eeferee  on  Publication, 

372 
0.     Inquisition,  372 

VI.  Notice  of  Application   for   Judg- 

ment,  372 

VII.  Undertaking     for     Restitution, 
Service   by   Publication,   372 

VIII.  Judgment  Records,   372 

A.  Not    Pleading,    372 

B.  On  Writ  of  Inciuiry,  373 
0.     Not  Pleading  in  Debt,  374 

D.  Not  Joining  in  Demurrer  to  Dec- 

laration, 374 

E.  Not  Joining  in  Demurrer  to  Plea, 

374 

IX.  Judgments,  375 

A.  Personally   Served,  375 

B.  Complaint  Served  With  Summons, 

375 

C.  On  Default  of  Appearance,  375 

D.  On  Service  by  Publication,  375 

X.  Affidavits  To  Set  Aside,  375 

A.  Difault  as  Irregular,  375 

B.  Ecgular  Default,  376 

C.  Inquest  as  Irregular,  376 

D.  Ecgular   IikiuisI,   376 

XI.  Notice  of  Motion  To   Set  Aside, 

376 

A.  As    Irregular,   376 

B.  Ecgular  Defaidt,  376 
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XII.  Orders  To  Set  Aside,  376 

A.  For   Irregularity,   376 

B.  Regular  Default,  377 

C.  Inquest  for  Irregularity,  377 

D.  Eegular   Inquest,   377 

XIII.  Entry  of  Vacatur,  377 

CEOSS-REFERENCES : 
Admiralty  : 

Order  That  Libel  Be  Taken  Pro  Con- 

fesso; 
Decree,   Order    of    Condemnation     by 
Default  and  Reference  to  Commis- 
sioner. 
Corporations  : 

Order  for  Judgment  Against  Corpora- 
tion. 
Decrees : 

Decree,  Reference  Wliere  Bill   Taken 
Pro    Confesso. 
Dismissal,   Discoxtixuance   and    Non- 
suit: 
Entry  of  Xon  Pros,   for  Not   Deelai- 

Jug; 

Entry  of  Xon  Pros,   for  Not   Deela:- 

ing    in    Replevin; 
Entry  of  Non  Pros,  for  Not  Replyin  ■;. 
Inquirv,  Writ  of: 

Writ  of  Inquiry  in  Ordinary  Cases; 
Writ    of    Inquiry    in    Debt  "on    Bond; 

Writ  of  Inquiry  on  Articles  of  Agree- 
ment; 

Writ  of  Inquiry  on  Failure  To  An- 
swer  (Code) ; 

Return,    To   Be   Indorsed   on   Writ. 
Judgment  Records: 

Judgment  Record  on  Default  After 
Pleading  in  Abatement  and  Re- 
spondeat  Ouster; 

Judgment  Record  in  Default  for  Not 
Pleading  in  Assumpsit; 

Judgment  Record  on  Default  for  Not 
I'leading  in  Debt,  on  Writ  of  In- 
quiry,  Debt   on   Bond; 

Judgment  Record  for  Plaintiff  (ui 
Inquest; 

Judgment  Record  on  Default  for  Not 
Pleading    by   One    Defendant; 

Judgment  Record  on  Default  for  .Not 
Rejoining; 

Judgment  Record  on  Default  foi' 
Not  Pleading,  on  Writ  of  IiHiuiiy 
at    Subsequent   Term; 

Judgment  Heeord  on  Non  Pros,  '.'or 
Not   Rejilying; 

Jurlgment  Record  on  Default  in  Suit 
on    I'ail-Bond; 

Judgment  Record  on  Default,  in 
Recognizance   of  Bail; 

Juilgment  Record  in  Kiectment  for 
Plaintiff  on    Default;  ' 

Judgment     Record     on      Default      of 


Plaintiff    To    Plead    to    Avowry    in 
Replevin; 
Judgment  Record  on  Default  for  Not 

Pleading  in   Replevin; 
Judgment    Record    on    Default,    Non 
Pros,    for    Not    Declaring    in    Debt 
Quia   Tam. 
Judgments: 
Judgment,   Not  Pleading  in  Assump- 
sit; 
Judgment    in    Debt     on     Bond,     Not 

Pleading; 
Judgment  in  Ejectment   for  Plaintiff 

on  Default; 

Judgment  in  Replevin,  Not  Pleading; 

Judgment  on  Default  of  Plaintiff   To 

Plead      to     Avowry      in      Replevin 

(with    award    of     retorno     habendo 

and  writ  of  inquiry) ; 

Judgment,   Non   Pros,   Not  Declaring 

in    Replevin; 
Judgment  for  Defendant,  After  Order 

Sustaining  Demurrer; 
Judgment    for    Plaintiff    After    Order 
Overruling   Demurrer. 
Judgments  and  Decrees,  Enforcement 
OF: 

Fieri    Facias   After   Scire    Facias    by 
Default. 
Partition  : 

Judgment    Record    in     Partition     by 

Default; 
Order   of   Judgment   by   Default   and 
Appointment    of    Commissioners    in 
Partition. 
References: 
Order  of  Reference   To   Take  an   Ac- 
count in   Case  of   Default; 
Order   of    Reference    To    Take   Proof 
of  Cause  of  Action,  and  Payments, 
Where    Summons    Was    Served    by 
Publication. 
Rf.plevin  : 

Writ  of  Inquiry  in   Replevin,   on   De- 
fault  for  Not   Pleading; 
Retorno   Habendo   for   Want   of   Plea 
in  Bar  to  Avowry. 
Scire  Facias: 

Order    for   Default    on    Scire    Facias; 
Judginent    Record    on    Default;    Scire 
Facias  To  Revive  Judgment. 
Sequestration  : 

Order     for     Sequestration      for      Not 

Answering; 
Writ   of   Scfjuest  rat  ion; 
Writ  of  Sequestration  To  Com])el  .\p- 
pearance   of   Corporation. 
Service  of  Process  and  Papers: 

Order  Taking  Hill  aw  Confessed,  and 
Directing  a  Reference,  After  Pub- 
lication of  Notice  of  Order  To  Ap- 
pear. 
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Verdict:     . 

Postoa   for   PlaiiitiiT.   One   Dofpiulant 

in   Default; 
Posti'a    for    noftMulant    on    a    I'Ua   ol 

Non-assiiiupsit,      Dofanlt      l)y     One 

Dofoutlant ; 
Postea  for  I'laintilV,   l)<M'aiilt   at   Trial, 

Inquest    Taken; 
Postea  for  I'laintilV,  IMea  of  Non  Est 

Faotuin    in    Iteht.   Default  at   Trial, 

Inquest   Taken. 
Writ   i)K    I':rkor  : 

Order  fur  Jmlornient  of  Alllrnianee  in 

I\>fau]t. 

L  Affidavits  Preliminary  to    Prooceed- 

ings. 

A.  Affidavit  of  Xo  Ansiccr. 

M.  N..  plaintitf's  attorney  (or,  man- 
aging elerk  iu  the  ofTice  of  M.  N., 
plaintiff's  attorney),  being  duly  sworn, 
says:  that  no  answer  or  demurrer  here- 
in has  been  served  on  the  plaintiff's 
attorney  (by  the  defendant,  naming 
which  of  several  is  in  default).  2  Abb. 
Forms  510. 

B.  Affidavit   to  Proceedings  on  Mov- 

ing  for  Judgment,  or  for  Fre- 
lijninary  Eeference. 
M.  N.,  plaintiff's  attorney  herein,  be- 
ing duly  sworn,  says: 

I.  That  this  action  is  brought  (for 
foreclosure  of  a  mortgage  of  land  sit- 
uate  in ). 

II.  That  the  whole  amount  of  the 
mortgage  is  due  (or  if  not  all  due,  say: 

That   dollars  of  the   principal 

of  said  mortgage  is  due,  with  interest 

from    the   day    of , 

IS ,    and    that    the    residue    of    the 

prineii)al   is   to  become   due  as  follows: 

dollars   on    the   day 

of  next,  and dollars 

one  year  thereafter). 

ITT.  That  the  summons  and  com- 
plaint herein  have  been  duly  served 
on  the  defendant  W.  X.,  more  than 
twenty  days  since,  as  appears  by  the 
affidavits  of  O.  P.  and  Q.  E.  annexed, 
and  the  summons  and  notice  of  object 
of  action  have  been  duly  served  upon 
the  defendant  Y.  Z.,  more  than  twenty 
days  since,  as  appears  by  the  affidavit 
of  O.  P.,  annexed. 

IV.  That  none  of  the  said  defend- 
ants have  (appeared  or)  put  in  an  an- 
swer or  demurrer,  and  there  are  no  in- 
fant defendants  (except  the  defendant 
Y.  Z.,  who  is  an  infant,  and  has  by 
his  guardian  interposed  the  usual  gen- 
eral answer,  not  controverting  any 
material    allegation    of   the    complaint). 


V.  That  none  of  the  defendants  are 
absentees  (except  the  defendant  VV.  X., 
who  has  been  served  by  publication  as 
aforesaid). 

(VI.  Tliat  due  notice  of  the  pendency 
of  this  action,  a  copy  whereof  is  here- 
to  annexed,   was   filed    in    the    office   of 

the    clerk    of    (more     than) 

twenty  days  since,  and  at  or  after  the 
time  of  filing  the  complaint.)  2  Abb. 
Forms  520. 

C.  Afjidavit    to    Proceedings    in    Case 

of  Publication. 
M.    N.,    the    plaintiff's    attorney    in 
this  action,  being  duly  sworn,  says: 

I.  That    on     the    day    of 

,    18 ,    an    order    was    duly 

made  herein  for  service  of  the  summons 
ui)on  the  defendant  Y.  Z.  by  publica- 
tion, a  copy  of  which  order  is  hereto 
annexed. 

II.  That  the  summons  and  complaint 

were,  on  the  day  of , 

18 ,   duly  filed  in   the  office   of  the 

elerk  of ,  by  this  deponent  (or, 

as  appears  by  the  affidavit  of  O.  P.,  or, 
the  certificate  of  said  clerk  hereto  an- 
nexed). 

III.  That  the  summons  was  duly 
served  by  publication,  and  by  mailing 
the  same  with  a  copy  of  the  complaint 
(or,  by  personal  service  of  the  same 
with  a  copy  of  the  complaint),  as  ap- 
pears by  the  affidavits  of  O.  P.  and 
Q.  E.  annexed;  but  that  no  answer  or 
demurrer  herein  by  said  defendant  has 
been  served  on  the  plaintiff's  attorney, 
and  said  defendant  has  not  appeared 
in  the  action. 

IV.  Deponent  further  says,  that   on 

the  day   of  ,   18 , 

an   attachment  against  the  property  of 

said   was   duly  issued   in   this 

action,  and   delivered   to   the   sheriff  of 

,  by  whom  the  same  was,  on 

the day  of  ,  18 , 

at ,  levied  on  property  belong- 
ing to  the  said  defendant,  whereof  the 
following  is  a  descrijjtion:  (insert  a  spe- 
cific description  of  the  property);  and 
that'  the  value  of  said  property  is 
dollars. 

V.  Deponent  further  says,  that  said 
defendant  is  (or,  is  not,  as  the  case  may 
be)  a  resident  of  this  state.  2  Abb. 
Forms  517. 

D.  Affidavit  of  Service  of  Subpoena 

To  Answer. 

of -,    In 

said  county,  the  for  the  com 

plainant     in     this    cause,      being     duly 
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sworn,    deposes    and    says    that    on    the 

day   of  ,   and   before 

the  appearance  day  therein  mentioned, 
this  deponent  personally  served  upon 
C.  D.,  the  defendant  in  this  cause,  the 
subpoena  issued  therein,  and  which  is 
hereto  annexed,  by  showing  to  the  said 
C.  D.  the  original  writ,  under  the  seal 
of  this  court,  and  leaving  with  him  a 
copy  thereof.  (If  the  subpoena  cannot 
be  annexed,  the  affidavit  must  state  its 

purport,    as:    tested    the    day 

of    ,    and    requiring     the     said 

C.  D.  to  appear  personally  before  the 
chancellor  in  the  court  of  chancery  on 

the day    of     then 

next,  wheresoever  the  said  court  should 
then  be,  to  answer  to  the  bill  of  com- 
plaint exhibited  against  him  [and 
others]  by  the  complainant  in  this 
cause).  And  this  deponent  further 
says,  that  no  appearance  has  been  en- 
tered in  this  cause  by  the  said  C.  D. 
to  the  knowledge  or  Iselief  of  this  de- 
ponent, and  that  no  notice  of  appear- 
ance on  his  behalf  has  been  served  on 
him;  and  that  a  discovery  is  neces- 
sary from  the,  said  defendant  as  to  the 
matters  of  the  bill  of  complaint  in  this 
cause.  And  further  says  not.  2  Barb. 
Ch.  Pr.  3G4. 
II.     Entering  Default. 

A.  Order  for  Default  for  Not  Plead- 

iiiff. 
On  reading  and  filing  an  affidavit  of 
the  due  service  of  a  copy  of  the  declara- 
tion filed  in  this  cause,  and  a  notice  to 
plead  endorsed  thereon,  and  on  motion 
of  E.  F.,  attorney  for  the  plaintiff,  or- 
dered, that  the  default  of  the  defend- 
ant in  not  pleading  be,  and  the  same  is 
hereby  entered  accordingly.  Burr.  App. 
44.5,   §866. 

B.  Order    for    Dcfmtlt    for    Not    Re- 

plying. 
On  reading  and  filing  an  affidavit  of 
due  service  of  a  copy  of  the  plea  (or 
pleas)  filed  in  this  cause,  and  of  no- 
tice to  rejily  thereto,  and  on  motion  ot 
ft.  H.,  attorne}',  for  the  defendant,  or 
dered,  tliat  the  plaintiff's  default  for 
not  replying  be,  and  the  same  hereby 
is  entered  accordingly.     Burr,  App.  449, 


C.  Order  for  Default  for  Not  Ec- 
join  in  II. 

On  reading  and  filing  an  affidavit  of 
the  due  service  of  a  f(i[iy  of  the  replica- 
tion filed  in  this  cause,  and  of  a  notice 
to  rejoin  thereto,  and  on  motion  ot 
E.  F.,  attorney  for  the  plaintiff,  ordered, 

24 


that  the  defendant's  default  for  not 
rejoining  be,  and  the  same  hereby  is 
entered  accordingly.  Burr.  App.  449, 
§SS3. 

D.  Order  for   Default   for  Not   Sur^ 

rejoining. 
On  reading  and  filing  an  affidavit  of 
the  due  service  of  a  copy  of  the  re- 
joinder filed  in  this  cause,  and  of  a 
notice  to  surrejoin  thereto,  and  on  mo- 
tion of  G.  H.,  attorney  for  the  defend- 
ant, ordered,  that  the  plaintiff's  default 
in  not  surrejoining  be,  and  the  same 
is  herebv  entered  accordingly.  Burr. 
App.    455,    §SS5. 

E.  Order  for  Default  for  Not  Join- 

ing in  Demurrer. 
On  reading  and  filing  an  affidavit  of 
the    due   service   of   a   copy   of   the   de- 
murrer   filed    in    this    cause,    and    of    a 
notice     to    join    in    demurrer    endorsed 

thereon,  and  on  motion  of  Mr. , 

attorney  for  the  plaintiff  (or  defend- 
ant), ordered,  that  the  plaintiff's  (or 
defendant's),  default  for  not  joining 
in  demurrer  be,  and  the  same  is  hereby 
entered  accordingly.  Burr.  App.  448, 
§870. 

F.  Order  for  Default  for  Not  Join- 

ing in  Error. 
On  reading  and  filing  an  affidavit 
showing  due  service  upon  the  attornej' 
for  the  defendant  in  error,  of  a  notice 
to  join  in  error  in  this  cause,  and  on 
motion  of  G.  H.,  attorney  for  plaintiff 
in  error,  ordered,  that  the  default  of 
the  said  defendant  in  not  joining  in 
error  be,  and  the  same  is  hereby  en- 
tered accordingly.  Burr.  App.  452, 
§896. 

G.  Order   To    Talc   Bill  as  Confessed 

for  Not  Appearing,  Where  Per- 
sonally Served. 
On  filing  due  proof  of  personal  ser- 
vice of  the  sub[>()ena  issued  in  this 
ciiuse,  on  all  of  the  defendants,  on  or 
before  the  return  day  thereof,  and  more 
than  twenty  days  having  elapsed  sinco 
said  return  day,  and  neither  of  said 
defendants  having  aj)peared;  on  motion 
of  .T.  E.,  solicitor  for  complainant,  it 
is  ordered  that  the  bill  of  complaint 
which  is  filed  in  this  cause  be,  and  the 
same  is  herebv  taken  as  confessed  by 
all  of  said  defendants,  2  Barb.  Ch. 
Pr.  .395. 

H.     Ordrr    That    Jirgister    Enter    De- 
frndanl's    .ippcaranre,   or    That 
I  Hill    J}f    Taken    as    ('onfrssed. 

I      It    is    ordered    that    J.    M.     D.,     the 
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register  of  this  court  tlo  enter  the  ap- 

poaraiice  of  the  said  C.  P.  in  this  cause, 

pursuant    to    the    statute    in    sucli    case 

made    and   provided.      2    Barb.    Ch.   Tr. 

3t>S. 

m.    Orders  for  Judgment. 

A.  Order  for  Intrrlocutorif  Jndfjmcnt 

and    Writ    of    Inquiry,    Default 

for  Not  Plradiug. 
The  default  of  the  defendant  for  not 
pleading  in  this  cause  having  been  duly 
entered,  on  motion  of  Mr.  K.  F.,  at- 
torney for  the  plaintiff,  ordered  inter- 
locutory ,iudgment.  and  that  a  writ  of 
inquiry  issue.     Burr.  App.   446,   §>S69. 

B.  Order    for   Jud(jmcHt    on    Default 

in  Debt. 
The  default  of  the  defendant  for  not 
pleading  having  been  duly  entered,  on 
motion  of  Mr.  E.  F.,  attorney  for  the 
plaintiff,  ordered  judgmont  final  there 
on.     Burr.  App.  446,  §870. 

C.  Order   for  Judgment   for   Default 

for  Not  IxcpJyinfj. 
The  default  of  the  plaintiff  for  not 
replying  to  the  plea  of  the  defendant 
in  this  cause  having  been  duly  entered, 
on  motion  of  G.  H.,  attorney  for  the 
defendant,  ordered,  .iudgment  for  the 
defendant,  for  his  costs.  Burr.  App. 
449,   §881. 

D.  Order    for   Judgment    on   Default 

for  Not  Be  joining. 
The  default  of  the  defendant  for  not 
rejoining  in  this  cause  having  been  duly 
entered,  on  motion  of  E.  F.,  attorney 
for  the  plaintiff,  ordered,  interlocutory 
judgment,  and  that  tlie  clerk  assess  the 
damages  (or  ordered  interlocutory  judg- 
ment, and  that  a  writ  of  inquiry  issue; 
or,  if  the  action  be  debt,  ordered  judg- 
ment   final    thereon).      Burr.   App.    449, 


E.  Order  for  Judgment  for  Not  Sur- 

rejoining. 
The  default  of  the  plaintiff  in  not 
surrejoining  to  the  rejoinder  of  the  de- 
fendant, filed  in  this  cause,  having  been 
dulv  entered,  on  motion  of  G.  II.,  at- 
torney for  the  defendant,  ordered,  judg- 
ment for  the  defendant,  for  his  costs. 
Burr.  App.  450,  §886. 

F.  Order  for  Judgment  on  Default  on 

Filing   Inquisition. 
On   reading   and   filing   a   writ   of   in- 
quiry of  damages  and  inquisition  there- 
to annexed,  whereby  it  appears  that  the 
damages   of   the   plaintiff  in   this   cause 

are    assessed    at    dollars    and 

cents,    besides    costs,    and    on 


motion  of  Mr.  E.  F.,  attorney  for  the 
plaintiff,  ordered,  judgment  final  there- 
on, etc.     Burr.  App.  447,  §872. 

G.     Order    for   Judgment    on   Default  . 
on  Filing  Clerk's  Report. 

On   reading   and   filing   the   report   of 

,  es(]uire,   one   of  the  clerks  of 

this  court,  wliereby  it  ajipears  tluit  the 
l)laiiitiir's    damages    in    this    cause    aro 

assessed     at      dollars       and 

cents,   and   on   motion   of   Mr 

E.  F.,  attorney  for  the  j)laintifl,  or 
dered,  judgment  final  thereon,  etc.  liurr 
App.   446,    §871. 

H.  Order  for  Judgment,  Where  Sum,' 
vions  JVas  Served  by  Publica- 
tion. 

The   summons   and   complaint   in   this 
action    having   been    filed    in    the    office 

of  the  clerk  of  the  county  of  • 

(or,  of  the  clerk  of  this  court),  on  tho 

day  of ,  18 ,  and, 

the  defendant  Y.  Z.  being  a  foreign  cor- 
poration, having  property  within  this 
state  (or  state  other  ground  for  service 
by  publication,  as  the  case  may  be), 
service  of  the  summons  upon  such  de- 
fendant by  publication  having  been  or- 
dered, and,  pursuant  to  said  order,  the 
summons  having  been  duly  published  in 

the      , and      the 

,    once    in    each    week    for    six 


successive  weeks  (or  otherwise  as  the 
case    may    be),     commencing     on     the 

day  of  ,  IS ;   and 

a  copy  of  the  summons  and  complaint 
having  been  duly  mailed  to  (or  having 
been  thereafter  personally  served  on) 
said  defendant  Y.  Z.  (addressed  to  their 

president  M.  N.,  at  ),  if  there 

are  other  defendants  who  were  per- 
sonally served,  or  who  have  appeared, 
here  state  the  proceedings  as  to  them, 
in  the  manner  prescribed  in  the  pre- 
ceding forms);  and  no  answer  or  de- 
murrer having  been  served  on  the 
plaintiff's  attorney,  and  the  defendant 
having  failed  to  appear,  and  an  attach- 
ment having  been  issued  against,  and 
levied  upon  property  belonging  to  the 
defendant  Y.  Z.,  and  proof  thereof  made 
by  the  affidavit  of  M.  N.;  and  the  de- 
fendant W.  X.  being  a  resident  of  this 
state,  the  plaintiff  having  now  in  court 
made  proof  of  the  demand  mentioned 
in  the  complaint  (or,  if  the  defendant 
is  a  non-resident,  the  defendant  being 
not  a  resident  of  this  state,  the  plaintifl! 
having  now  in  court  made  proof  of  the 
demand  mentioned  in  the  complaint), 
and  M.  N.   (the  agent  of)   the  plaintiff 
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having  now  in  court  been  examined  on 
oath  respecting  any  payments  that  have 
been  made  to  the  plaintifif,  or  to  any 
one  to  his  use,  on  account  of  such  de- 
mand, whereby  it  appears  that  no  such 
payments  have  been  made  (or,  if  any 
were  made,  state  the  amount);  and  the 
plaintiff  having  produced  an  undertak- 
ing with  two  sureties,  approved  by  the 
court,  that  he  will  make  restitution 
according      to      the       requirement       of 

of    section    of    the 

code  of  procedure: 

Now,  on  filing  said  affidavit  of  M.  N., 
and  said  undertaking,  and  on  motion 
of  M.  N.,  plaintiff's  attorney,  it  is  or- 
dered that  the  plaintiff,  A.  B.,  recover 
against   the   defendant,  Y.   Z.,   the   sum 

of  dollars,   together   with   his 

costs,   to   be   adjusted   by  the   clerk.     2 
Abb.   Forms  518. 
I.     Order  for  Judgment,  and  That  Writ 
of  Inquiry  Issue  To  Assess  Dam- 
ayes. 

(Kecitals  of  proceedings  as  in  other 
forms,  continuing):  and  it  appearing 
by  the  complainant  that  the  action  is 
for  the  recovery  of  money  only  (or 
is  for  the  recovery  of  specific  real 
property,  or,  personal  proj)eity,  with 
damages  for  the  withholding  thereof), 
*  now,  on  motion  of  M.  N.  for  the 
plaintiff,   it    is 

Adjudged,  that  the  plaintiff  do  re- 
cover of  the  defendant  the  damages  by 
him  sustained  on  account  of  the  cause 
of  action  alleged  in  the  complaint  (and 
that  he  do  recover  also  the  possession 
of  the  personal  property  described  in 
the  comjilaint  [or  the  following  de- 
scribed personal  property]);  and,  fur- 
ther,   it    is 

Ordered,  that  said  damages  be  as 
eessed  by  a  .lurj",  and  tliat  a  writ  of 
inquiry  be  for  that  purpose  issued,  di- 
rected, and  delivered  to  the  sheriff  of 
(the  county  wlierc  the  place  of  trial  is 
laid).     2  Abb.  Forms  514. 

J.     Order    for   Judf/rrent,    and   liefer- 
ence  To  Asm  tain   Damafjes. 

(As  in  preceding  form,  to  the  *,  con- 
tinuing): and  the  examination  of  <a  long 
account  being  involved  in  ascertaining 
the  damages,  now,  on  motion  of  M.  N, 
for   the    plaintiff. 

It  is  adjudged,  that  the  plaintiff  do 
recover  (rtc,  stating  relief,  as  in  j)re- 
reding  form,  concluding):  and,  further, 
it  is 

Ordered,  that  it  be  reforred  to  R.  F., 
Esq.,    of   counselorat-law,    to 


ascertain  and  assess  the  said  damages, 
and  report  the  same  with  all  conven- 
ient speed.     2  Abb.  Forms  51G. 

K.     Order  for  Interloeutory  or  Final 
Judgment    After    Default    for 
Not  Joining  in  Demurrer. 
(Instead  of  the  words  "for  not  plead- 
ing,"   say,    "for    not    joining    in    de- 
murrer.")    Burr.  App.  448,  §S77. 

L.     Order    for   Judgment    on    Default 
for  Defendant   Not   Joining   in 
Demurrer. 
The   default   of   the   plaintiff  for   not 
joining  in  demurrer  in  this  cause  hav- 
ing been  duly  entered,  on  motion  of  G. 
H.,  attorney  for  the  defendant,  ordered, 
judgment   final   for   the   defendant,   for 
his  costs.     Burr.  App.  448,  §878. 

rv.    Notice  of  Assessment. 

A.  Notice  of  Assessment  of  Damages 
Before  Clerk. 

Take  notice,  that  the  amount  due 
to  the  plaintiff  upon  the  instrument 
mentioned  in  the  complaint,  will  be  as- 
sessed (or,  if  the  action  is  not  on  a 
written  instrument  for  the  payment  of 
money  only,  that  the  amount  which  the 
plaintiff'  is  entitled  to  recover  in  this 
action  will  be  ascertained),  and  his 
costs  and  disbursements,  the  items 
whereof    are    herewith    stated,    will    bo 

adjusted  by  the   clerk   of ,  at 

his  office,  in  ,  on  the  • 

day    of ,    IS ,    at    

noon.      2   Abb. 


o  'clock   in   the 
Forms  509. 

B.     Notice  of  Assessment  of  Damages 
Before  Jury. 

Take  notice,  that  the  amount  which 
the  plaintiff  in  tliis  action  is  entitled 
to  recover  will  be  assessed  by  a  jury, 
before    the    sheriff    of    the    county    of 

,  at  his  office,  in  ,  on 

the  day   of  ,   18 , 

at    o'clock    in    the  ■ 

noon.     2   Abb.   Forms  514. 

V.     Assessment  of  Damages. 

A.     I\( i>i>rt.  of  Clerk  on  Assessment  of 
Damages. 

I  having  examined  and  ascertained, 
do  report,  that  the  plaintilT  in  tliis 
cause  ought  to  recover  against  the  de- 
fendant (four  hundred  and  fifty)  dol- 
lars and  (sixty-one)  cents  damages,  be- 
sides costs. 

,  clerk. 

Pntod, 


Burr.    App.    434,    §834. 
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B.     Ecport  of  HtfciTC  on  riiblicatioii. 
(Title    of    (lie    oausf.) 
To  the court: 

Pursunnt    to   an    onlor   of   this   court, 

dated   the   day    of    , 

IS ,  whereby  it  was  referred  to  me 

(here  state  tlie  purport  of  tlie  order  ot 
reference).    I    respectfully    report    *: 

I.  That  I  have  computed  the  amount 
due  to  the  plaintiff  in  tliis  action  as 
aforesaid,  and  that  the  amount  so  duo 

on  the  said ,  for  the  principal 

and  interest,  up  to  and  including  the 
day    of    the    date    of    this    report,    is 

dollars;      and     the     schedule 

marked  A,  hereto  annexed  as  a  part 
of  this  report,  contains  a  statement  and 
account  of  the  principal  and  interest 
moneys  due  to  the  plaintiff  as  afore- 
said, the  period  of  the  computation  of 
the  interest,  and  its  rate. 

(Where  there  are  infants  having  an- 
swered generally,  or  absentee  defend- 
ants, add):  That  I  have  taken  proof  of 
the  facts  and  circumstances  stated  in 
said  plaintiff's  complaint,  and  have  ex- 
amined the   said   plaintiff   (or,   and   the 

plaintiff  being  now  abroad  in , 

have  examined  his  agent,  M.  N.)  on 
oath  as  to  any  payments  which  may 
have  been  made  to  him  or  to  any  per- 
son for  his  use,  on  account  of  the  de- 
mand mentioned  in  said  complaint,  and 
which  ought  to  be  credited  thereon, 
and  such  proofs  except  those  which  are 
documentary,  and  such  examinations, 
are  annexed  as  a  part  of  this  report, 
and  marked  Exhibits  A  and  B,  and  1 
am  of  oi)inion  that  the  facts  and  cir- 
cumstances stated  in  said  complaint  are 
true. 

(Signature.) 
(Date.) 

2  Abb.  Forms  522. 

C.     Inquisition  on  Default. 
State  of  New  York,  County  of , 


An    inquisition,    taken    at    the    court 

house,   in   the   city  of ,   in   the 

county    of   ,    on    the    

day  of  ,  18 ,  before  O.  P., 

sheriff  of  the  county  aforesaid,  by  vir- 
tue of  a  writ  of  the  people  of  the  state 
of  New  York,  to  him  directed  and  de- 
livered, and  to  this  inquisition  annexed, 
to  inquire  of  certain  matters  in  the 
said  writ  specified,  by  the  oath  of 
(here  name  the  jurors),  good  and  law- 
ful men  of  the  said  county,  who,  upon 
their  oath  aforesaid,  say  that  A.  B., 
in   the  said   writ   named,   has   sustained 


damages,  by  reason  of  the  premises,  in 
tlie  said  writ  iniMitioiicd,  to  I  he  atnount 
jf dollars. 

Tn  witness  whereof,  as  well  T,  the 
said  sheriff,  as  tlie  said  jurors,  have  set 
our  seals  to  this  inquisition  the  day 
and  year  above  written. 

(Signed  and  sealed  by  sheriff'  and 
jurors.)       2  Abb.  Forms  51!i. 

VI.     Notice   of   Application    for    Judg- 
ment on  Default. 
Take    nolicc.    that    tlic    jjlaintiff    will 
apply   to   this   court,   at  a   special   term 
to  be  held  at  the  city  hall  in   the  city 

of  ,  ,  on  the 

day    of   ,    18 ,   at   

o'clock    in    the    

soon    thereafter    as 


'   noon,    or    as 

counsel  may  be 
heard,  for  the  relief  demanded  in  the 
complaint.      2   Abb.   Forms    513. 

VII.  Undertaking  for  Restitution, 
Where  Summons  Was  Served  by 
Publication. 

Whereas,  in  this  action,  in  wiiich 
service  of  the  summons  upon  the  de- 
fendant Y.  Z.  was  made  by  publica- 
tion, the  plaintiff  is  about  to  apj)ly  to 
the  court  for  judgment  upon  failure  of 
the   defendant   to  answer: 

Now,  therefore,  we,  M.  N.,  of  Na 
,  street,  in  tlie  vil- 
lage of  ,  merchant,  and   O.   P. 

(stating,  in  the  same  way,  his  residence 
and  occupation,  definitely),  do  hereby, 
pursuant  to  the  statute,  undertake  that 
said  A.  B.,  the  plaintiff,  will  abid-^  the 
order  of  the  court  touching  the  resti- 
tution of  any  estate  or  effects  which 
may  be  directed  by  such  judgment  to 
be  transferred  or  delivered,  or  the 
restitution  of  any  money  that  may  be 
collected  under  or  by  virtue  of  such 
judgment,  in  case  the  defendant  or  his 
representatives  shall  apply  and  be  ad- 
mitted to  defend  the  action,  and  shall 
succeed  in  such  defense.  2  Abb.  Forms 
517. 

VIII.  Judgment  Records. 

A.     Judgment   Bcrnrd  on  Default  for 

Not    Pleading. 

Pleas  before  the  justices  of  the  supreme 

court   of  judicature  of  the  people  of 

the    state    of    New     York,     at     the 

,  in  the  city  of  ,  of 

the  term  of  (.January),  (the  term  of 
interlocutory  judgment),  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred  and  . 

Witness. ,     es- 
quire, chief  justice. 
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county,  ss.:  Be  it  remem- 
bered, that  on  the  (first  Monday  of 
January),  (the  term  or  day  of  which 
the  narr.  is  entitled),  in  this  same  term, 
before  the  justices  of  the  supreme 
court    of    judicature    of    the    people    of 

the  state  of  New  York,  at  the 

in   the   city   of  ,    (place   where 

the  court  sat  at  the  term  of  the  narr.), 
comes  A.  B..  by  E.  F.,  his  attorney, 
and  brings  into  the  said  court,  before 
the  aforesaid  justices  thereof,  now 
here,  his  certain  bill  against  C.  D., 
being  in  custody,  etc.,  of  a  plea  of  tres- 
pass on  the  case  upon  promises  (or  as 
the  action  is),  which  said  bill  follows 
in  these  words,  to-wit: 

county,   ss. :   A.  B.,   plaintiff 

this  suit,  by  E.  F.,  his  attorney,  com- 
plains of  C.  D.,  defendant,  etc.  (in- 
serting the  declaration  to  the  end, 
omitting  the  signature,  and  then  pro- 
ceed on  a  new  line   as  follows): 

And  the  said  defendant  in  his  proper 
person  (or,  by  G.  H.,  his  attorney), 
comes  and  defends  the  wrong  and  in- 
jury, when,  etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant:  Where- 
fore, the  said  plaintiff  ought  to  re- 
cover against  the  said  defendant,  his 
damages,  on  occasion  of  the  premises. 
And  hereupon  the  said  plaintiff  prays 
judgment,  and  his  damages  by  him  sus- 
tained on  occasion  of  the  non-perform- 
ance of  the  said  promises  and  under- 
takings, in  the  said  declaration  men- 
tioned, to  be  adjudged  to  him,  etc.  And 
because  it  is  suggested  and  proved,  and 
manifestly  appears  to  the  said  court 
now  here,  that  the  said  plaintiff  hath 
sustained    damages   on    occasion    of   the 

premises,      to dollars      and 

cents    besides    his    costs    and 

charges  by  him  about  his  suit  in  this 
behalf   expended: 

Therefore  it  is  considered,  that  the 
Raid  7)laintiff  do  recover  against  the 
Raid  defendant  his  damages,  by  occa- 
sion of  the  premises,  to  dol- 
lars  and cents,   by   the   court 

here  assessed,  and  also  dol- 
lars,  and cents   for   his   costs 

and  charges  by  the  court  now  here  ad- 
judged to  the  said  plaintiff,  with  his 
assent:    which   snid   damages,   costs   and 

charges  in  the  whole  amount  to ■ 

dollars,  and cents. 


And    tlie    said    defendant    in 
etc.     Burr.  App.  134,  §262. 


mercy, 


B.  Judgment  Becord  on  Default  for 
Not  Pleading,  on  ll'rit  of  In- 
quiry. 

(As  in  preceding  form  to  the  *•) 
Be  it  remembered,  that  on  the  (first 
Monday  of  January'),  in  this  same 
term,  before  the  justices  of  the  suj^reme 
court  of  judicature  of  the  people  of  the 

state    of    New    York,    at    the    

in   the   city   of ,   comes  A.   B., 

by  E.  F.,  his  attorney,  and  brings  into 
the  said  court,  before  the  aforesaid 
justices  thereof  now  here,  his  certain 
bill  against  C.  D.,  being  in  custody,  etc., 
of  a  plea  of  (trespass  on  the  case 
upon  promises),  which  said  bill  fol- 
lows  in   these   words: 

(City  and)  county  of  ( ),  ss.: 

A.  B.,  plaintiff'  in  this  suit,  by  E.  F., 
his  attorney,  etc.  (insert  the  declara- 
tion as  in  last  form). 

And  the  said  defendant  in  his  propel 
person  (or  by  G.  H.,  his  attorney), 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action 
of  the  said  plaintlrf;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant:  Wherefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant,  his  dam- 
ages,  on   occasion   of   the   premises. 

But  because  it  is  unknown  to  the 
said  court,  before  the  aforesaid  jus- 
tices thereof  now  here,  what  damages 
the  said  plaintiff  hath  sustained  by 
means  of  the  premises,  the  sheriff  of 
the  said  city  and  county  of  New  York 
(the  venue  in  the  action),  is  com- 
manded that,  by  the  oath  of  twelve 
good  and  lawful  men  of  this  county, 
he  diligently  inquire  what  damages  the 
said  plaintiff  hath  sustained,  as  well 
by  means  of  the  premises,  as  for  his 
costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended:  and  that 
he  send  the  inquisition  which  he  shall 
thereupon  take,  to  the  justices  of  the 
said    supreme    court    of    judicature,    at 

ttio in   the   city   of  , 

on   the  day  of  next 

(the  r(>turn  of  the  writ),  under  liis  seal, 
and  the  seals  of  those  by  whose  oaths 
he  shall  take  that  inquisition,  together 
with  the  writ  to  him  thereupon  di- 
rected: the  same  day  is  given  to  the 
said   plaintiff,  at  the  same  place. 

At    which    day,    before    the    justices 

aforesaid,   at   the  in   the   city 

of ,    comes    the    said    plaintiff, 

by  liis  attorney  aforesaid,  and  the 
sheriff,  to-wit,  ,  esquire,  sheriff 
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of 


I  lie    said      (I'ity     and)      omiuty     of 
uow    lu>ro,    rot  urns    a   cortaiu 


inquisition   iudontod,   takon    before    him 

at  the of  the  city  of ^ 

in    this    said    county,    on    the   

day    of  ,    in    the   year   of    our 

Lord    one   tliousand    oijjlit    hundred   and 

,  by  the  oaths  of  twelve  good 

and  lawfiif  men  of  his  county;  by 
which  it  is  found  that  the  said  phiintiff 
iiath    sustained    damages    by    means    of 

the    premises,    to   dollars    and 

cents  over  and  above  his  costs 


and  char<:;es  by  him  about  his  suit  in 
this  behalf  expended  and  for  those 
costs   and    charges    to    six   cents. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  aforesaid, 
by    the    said    inquisition    above    found, 

ai;d  also  dollars  for  his  costs 

and  charges  by  the  said  court  now 
here,  adjudged  of  increase  to  the  said 
plaintitf,  and  with  his  assent:  which 
said  damages,  costs  and  charges  in  the 

whole  amount  to  dollars  and 

cents. 

And  the  said  defendant  in  mercy, 
etc.     Burr.  App.  135,  §263. 

C.  Judgment  Hecord  on  Default  for 

Not  Pleading  in  Debt. 

And  the  said  defendant  (by  his  said 
attorney)  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
jilaintiff  remains  therein  undefended 
against   the   said   defendant. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  said  debt,  and  also 

( dollars   and  cents) 

for  his  damages  which  he  hath  sus- 
tained, as  well  on  occasion  of  the  de- 
taining the  said  debt,  as  for  his  costs 
and  charges  by  him  about  his  suit  in 
this  behalf  expended,  by  the  said 
court  now  here  adjudged  to  the  said 
plaintiff,  and  with  his  assent. 

And  the  said  defendant  in  mercy, 
etc.     Burr.  App.   137,   §265. 

D,  Judgment  Hecord  on  Default  for 

Not    Joining    ??i    Demurrer    to 

Declaration. 

And  hereupon,  on  the  prayer  of  the 

said    plaintiff,    a    day    is    given    to    him 

to   join    in    the    foregoing    demurrer    of 

the    said    defendant,    to-wit,    until    the 

day  of  ,  in  tiiis  same 

term    (the  day  on   which   the  judgment 


is  entered),  before  the  justices  afore- 
said, at  the  (.i-apitol  in  the  city  of 
Albany).  The  same  day  is  given  to 
the  said   defendant,   there,   etc. 

At  which  day  and  place  last  men- 
tioned, before  the  justices  aforesaid, 
comes  the  said  defendant  by  his  at- 
torney afore.said.  And  the  said  j)laint- 
itr,  although  solemnly  demanded,  comes 
not,  but  makes  default:  nor  doth  he 
join  in  demurrer  as  aforesaid;  nor  doth 
he  further  prosecute  his  suit  against 
the   said  defendant. 

Therefore  it  is  considered  that  the 
said  plaintiff  take  nothing  by  his  said 
bill  (or  w'rit,  or  declaration),  but  that 
he  be  in  mercy,  etc.  And  that  the 
said  defendant  do  go  thereof  without 
day,  etc.  And  it  is  further  considered 
by  the  said  court  now  here,  that  the 
said   defendant   do   recover  against   the 

said     plaintiff     dollars     and 

cents,     for     his     costs     and 


charges  by  him  about  his  defense  in 
this  behalf  expended,  by  the  said 
court  now  here  adjudged  to  the  said 
defendant,  with  his  assent;  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided.  And  tliat  the  said 
defendant  have  execution  thereof,  etc. 
Burr.   App.   144,   §273. 

E.  Judgment  Record  on  Default  for 
Nut  Joining  in  Demurrer  to 
Flea. 

And  hereupon  on  the  prayer  of  the 
said  defendant,  a  day  is  given  to  the 
said  defendant,  to  join  in  the  forego- 
ing demurrer  of  tlie  said  plaintiff,  to- 
wit,   to   the day  of  

(the  day  on  which  defendant's  default 
is  entered),  before  the  justices  afore- 
said, at  the  (capitol  in  the  city  of  Al- 
bany-).  The  same  da}'  is  given  to  tha 
said  plaintiff  there,  etc. 

At  which  day  and  place  last  men- 
tioned, before  the  justices  aforesaid, 
comes  the  said  plaintiff,  by  his  attor- 
ney aforesaid,  and  the  said  defendant, 
although  solemnly  demanded,  comes 
not,  neither  doth  he  join  in  demurrer 
as  aforesaid,  nor  say  anything  in  bar 
or  preclusion  of  the  afore.-aid  action 
of  the  said  plaintiff  thereof  against 
him,  etc.  Whereby  the  said  plaintiff 
remains  therein  wholly  undefended 
against  the  said  defendant.  Wherefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant  his  dam- 
ages (or  debt  and  damages),  by  oc- 
casion of  the  premises.  Burr.  App. 
144,   §275;   Yates'  Forms  49. 
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IX.    Judgments, 

A.  Judgment  by  Default  Where  Hum- 
moiis   Was  Personally  Served. 

The  summons  herein  having  been 
personally  served  on  the  defendant   Y. 

Z.,    on   the  day   of  , 

IS ,    and    he    not    having    demanded 

a  copy  of  the  complaint  (or,  having  ap- 
peared by  0.  P.,  his  attorney,  and  de- 
manded a  copy  of  the  comi)lainr,  and 
the  same  having  been  served  on  said 
O.  P.),  and  *  no  answer  or  demurrer 
having  been  served  on  the  plaintiff's 
attorney  (and  the  clerk  having  assessed 
the  amount  due);  now  on  motion  of 
M.   X.,   the   plaintiff's  attorney,  it  is 

Adjudged,  that  the  plaintiff  A.  B.  do 
recover  of  the  defendant  Y.  Z.  - 


dollars  (stating  the  amount,  and  in- 
terest, if  any,  mentioned  in  the  sum- 
mons, or  assessed  by  the  clerk). 'to- 
gether with  dollars   costs  and 

disbursements,  amounting  in  the  whole 
to dollars. 

(If  the  action  is  against  several  de- 
fendants jointly  indebted  upon  con- 
tract, and  only  a  part  of  them  were 
served,  add):  But  this  judgment  can 
be  enforced  only  against  the  joint 
property  of  all  the  defendants  herein, 
and  the  separate  property  of  the  said 
defendants  (naming  them),  who  were 
served  as  aforesaid  (and  if  they  are 
subject  to  arrest),  and  against  the  per- 
sons of  the  said  last  named  defendants. 

(If  all  were  served,  and  a  part  only 
defended,  and  the  others  might  have 
been  sued  without  them.)  This  action 
being  hereby  severed,  leaving  the 
plaintiff  to  proceed  hereafter  against 
the  defendants  (naming  those  not 
bound  by  the  judgment). 
(Date.)  (Signature  of  clerk.) 

2  Abb.  Forms  510. 

B.  Judgment    by   Default,   Complaint 

Served  With  Summons. 
The  summons,  and  a  copy  of  the 
complaint  herein,  having  been  person- 
ally served  on  the  defendant  Y.  Z. 
more  than  twenty  days  before  this 
date,  and  (continuing  as  in  preceding 
form  from  the   *).     2  Abb.  Forms  oil. 

C.  Judgment   on   T)r fault   of  Appear- 

an  re. 
This  action   having  been   commenced, 

on    the     day     of     , 

18 ,  by   the   personal   service  of  the 

summons  (with  a  copy  of  the  com- 
plaint) on  the  defendant  (or,  defend- 
ants, naming  them;  and  if  the  service 
has  been  made  on  different  defendants 


on  different  days,  specify  the  times  of 
each),  and  due  proof  having  been  made 
and  filed  of  such  service,  and  that  no 
answer  or  demurrer  (or  notice  of  ap- 
pearance) has  been  received  from  the 
defendant  (or,  from  any  of  the  de- 
fendants) ;  and  the  damages  sustained 
by  the  plaintiff  by  reason  of  the  mat- 
ters alleged  in  the  complaint  having 
been  assessed  by  a  referee  appointed 
by  tne  court  (or,  by  a  jury  under  the 
direction  of  the  court),  now,  on  motion 
of   M.    N.    for   the   plaintiff, 

It  is  adjudged,  that  the  plaintiff 
recover  of  the  defendant  (or  defend- 
ants,   naming    them)    dollars, 

the      damages      thus      assessed,      with 
dollars    cost    of    the    action. 


making    together dollars.      2 

Abb.  Forms  516. 

D.  Judgment  Where  Summons  Was 
Served  by  Publication. 

On  motion  of  M.  N.,  it  is  hereupon 
adjudged  that  the  plaintiff  A.  B.  re- 
cover against   the   defendant   Y.   Z.   the 

sum  of  dollars,  together  with 

dollars    costs     and     disburse- 


ments,   amounting    in     the     whole,     to 

dollars. 

(Date.)  (Signature  of  clerk.) 

2  Abb.  Forms  520. 

X.     Affidavits  To  Set  Aside. 

A.     Affidavit  To  Set  Aside  Default  as 
Irregular. 

G.  H.,  the  attorney  for  the  defendant 
in  the  above  entitled  cause,  being  duly 
sworn,  deposes  and  says,  that  a  coj)y  of 
the  declaration  in  said  cause,  together 
with  a  notice  to  plead  in  twenty  days, 
was  served  upon  the  said  defendant  (or 

upon    this    deponent)    on    the   

day  of last  (or  instant).    And 

deponent  further  says  that  as  the  at- 
torney   of    said    defendant,    he    did,    on 

the day    of   ,    file    in 

the  office  of  W.  II.  P.,  esquire,  one  of 
the  clerks  of  this  court,  the  plea  wiiore- 
of  a  copy  is  hereto  annexed;  and  that 
on  the  same  day  he  served  upon  E.  F., 
esquire,  the  attorney  for  the  plaintiff 
in  said  cause,  a  cojjy  of  said  i>Iea,  by 
(leaving  the  same,  during  office  hours, 
in  a  conspicuous  place  in  the  ofTice  of 
the  said  E.  F.,  no  person  being  at  the 
time  in  said  office).  And  deponent 
furtlier  says,  that  notwithstanding  tiie 
service    of    said    plea,    the    said    E.    F., 

afterwards,    and    on    tho   day 

of instant,  entered  the  de- 
fault of  the  said  defendant  as  for  not 
pleading  in  this  cause,  and  is  now  pro- 
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ceeiling    to     .imlgmcnt     lIuMtM-in,    :is    do- 
ponont  is  inforinotl  iiiul  vtiily   bflicvos. 
Burr.    A  pp.    23.    §1."). 
B.     Affiihuit    To    Set    Aside    i\c(juhir 

DcfauU. 
0.  IT.,  tlio  attorney  for  tho  :ibovo  iiaiiuHl 
defomlunt,  1hmii<:  tliily  sworn,  says,  that 
a  copy  of  tlio  diH'laration  filed  in  tliis 
cause  was  sorvod  upon  this  deponent, 
by  loavinfj  the  same  in  his  olliee,  dur- 
ing this  deponent's  absence  therefrom; 
that  the  same  was  in  some  way  mis- 
laid,  and    did    not   come   to   the   notice 

of  this  deponent  until  the  day 

of instant;  that  this  deponent 

immediately  thereupon  and  on  tlie  saino 
day  last  mentioned,  filed  the  plea,  tlie 
copy  whereof  is  hereto  annexed,  in  the 
olliee  of  the  clerk  of  this  court  in  the 
city  of  ,  and  delivered  the  an- 
nexed copy  to  E.  F.,  esquire,  the  attor- 
ney for  the  plaintiff,  but  that  the  said 
E.*F,  refused  to  receive  the  said  plea, 
and  informed  this  deponent  that  the 
defendant's  default  for  not  pleading 
had  been  entered  on  the  day  preceding. 
And  deponent  further  says  that  on  the 
day  of  last  men- 
tioned, he  again  tendered  to  the  said 
E.  F.  the  said  plea,  together  with  tlie 
annexed  affidavit,  and  at  the  same  time 
offered  to  pay  to  the  said  E.  F.  the 
costs  of  entering  the  said  default  (and 
of  any  subsequent  proceedings),  and 
also  offered,  if  necessary,  to  accept 
short  notice  of  trial  in  said  cause,  if 
the  said  E.  F.  would  consent  to  waive 
the  said  default;  but  that  the  said  E.  F. 
wholly  declined  to  waive  the  same,  and 
refused  to  accept  the  said  plea.  (Add 
a  general  affidavit  of  merits  in  the 
usual  form.)     Burr.  App.  23,  §46. 

C.     Affldavit  To  Set  Aside  Inquest  as 

Irregular. 
G.  H.,   the   attorney  for  the   defend- 
ant   in    this    cause,    being    duly    sworn, 
deposes  and  says,  that  issue  was  joined 

in  the  said  cause  on  the  day 

of last,    and    notice    of    trial 

given  for  a  circuit  court  appointed  to 
be    held    at    the    (court    house)    in    the 

(town)     of    ,    in    and    for    the 

6aid  county  of ,  and  that  upon 

the  receipt  of  the  said  notice,  an  affi- 
davit of  merits,  of  which  the  annexed 
is  a  true  copy,  was  prepared  by  this 
deponent,  and  sworn  to  by  the  said 
defendant,  and  that  the  same  was  there- 
upon filed  in  the  office  of  the  clerk  of 
this  court,  at  the  city  of  (New  York), 
on   the  day  of last, 


being  tlie  first  day  of  said  circuit;  and 
that  a  eoi)y  of  said  allidavit  was,  on 
the  same  day,  duly  served-  upon  the 
attorney  for  the  pla'intiir  in  this  cause,* 
as  by  an  affidavit  of  the  filing  and 
service  thereof,  hereto  annexed,  may 
more  fully  appear,  and  to  which  this 
dejionent  refers.  And  deponent  furtlier 
says  that,  notwithstanding  tho  said  fil- 
ing and  service  of  the  said  alfidavit, 
tlic  attorney  for  tlie  said  plaintiff  took 
an  inquest  in  said  cause,  out  of  its 
regular   order   on   the   calendar,   on   the 

day  of  instant,   and 

obtained  a  verdict  for  dollars, 

and  further  says  not.  Burr.  App.  34, 
§(i5. 

D.  Affidavit  To  Set  Aside  Regular 
Inquest, 

G.  11.,  the  attorney  for  the  defendant 
in  this  cause,  being  duly  sworn,  says, 
that  this  is  an  action  of  (trespass), 
that  issue  was  joined  in  the  said  cause 
on  the  (twenty-tliird)  day  of  (April 
last),  and  notice  of  trial  given  for  a 
circuit  court  appointed  to  be  held,  etc. 
(as  in  last  form  to  the  *).  And  de- 
ponent further  says  that  the  said  cause 
was  entered  on  the  calendar  of  the  said 
court,  and  was  on  the  day  calendar  for 
the  (sixth  of  August  last),  and  that 
(hero  state  the  taking  of  an  inquest, 
and  the  facts  excusing  the  default,  and 
annex  a  general  affidavit  of  merits  in 
the  usual   form).     Burr.  App.   34,   §Goa. 

XI.    Notice   of  Motion  To  Set  Aside. 

A.     Notice   of   Motion    To   Set   Aside 

Default  as  Irregular. 

Sir:     Please  to  take  notice  that  upon 

the   affidavit,  with  a  copy  whereof  you 

are  hercwitli   served,  this  court  will  be 

moved,  at  the  next  special  term,  to  be 

held    at    the   in    the    city    of 

,     on     the     first     Tuesday     of 

next,*    that    the'   default    en- 


tered against  the  defendant  in  this 
cause,  and  all  the  subsequent  proceed- 
ings therein,  be  set  aside  for  irregu- 
larity with  costs.     Burr.  App.  206,  §403. 

B.  Notice  of  Motion  To  Set  Aside 
Regular  Default. 

(As  in  preceding  form  to  the  *,  and 
then  as  follows) :  that  tlie  default  en- 
tered in  this  cause  be  set  aside  on  such 
terms  as  the  court  may  direct.  Burr. 
App.   207,   §403. 

XII.     Orders  To  Set  Aside. 

A.     Ordtr    To    Set   Aside   Default   for 

Irregularity. 
On  filing  the  affidavits  in  this  causey 
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and  on  motion  of  Mr.  H.,  of  counsel 
for  the  defendant,  after  hearing  coun- 
sel in  opposition  thereto,  ordered,  that 
the  default  entered  in  this  cause,  and 
all  subsequent  proceedings  therein  be, 
and  the  same  are  hereby  set  aside  for 
irregularity,  with  ten  dollars  costs 
(and  that  the  defendant  have  twenty 
days  to  plead).    Burr.  App.  455,  §903. 

B.  Order  To  Set  Aside  Begular  De- 

fault. 
A  motion  having  been  made  on  the 
part  of  the  defendant  to  set  aside  the 
default  in  this  cause,  and  after  hearing 
counsel  in  support  of  said  motion,  as 
well  as  in  opposition  thereto,  ordered, 
that  the  said  default  be,  and  the  same 
is    hereby    set    aside,    on    payment    of 

dollars    costs,    and    that    the 

defendant  have  until  the day 

of  instant  to  plead  de  novo. 

Burr.  App.  455,  §904. 

C.  Order   To   Set   Aside   Inquest   for 

Irregularity. 
On  reading  and  filing  affidavits  in 
this  cause,  and  on  motion  of  K.  L., 
of  counsel  for  defendant,  after  hearing 
counsel  in  opposition  (or  no  one  appear- 
ing to  oppose),  ordered,  that  the  in- 
quest taken  in  this  cause  be,  and  the 
same  hereby  is,  set  aside  for  irregu- 
larity,   with     dollars     costs. 

Burr.   App.   464,   §940a. 

D.  Order   To  Set  Aside  Eegular  In- 

quest. 
A  motion  having  been  made  on  the 
part  of  the  defendant  to  set  aside  the 
inquest  taken  in  this  cause,  and  all 
subsequent  proceedings;  after  hearing 
counsel  for  both  parties,  ordered,  that 
the  same  be  granted,  on  payment  of 
the    costs    of    circuit,    inquest    and    all 

subsequent    proceedings,    and    • ■ 

dollars  costs  of  opposing  this  motion; 
the  defendant  to  take  short  notice  ot 
trial  for  the  next  circuit;  judgment  to 
stand  as  security  (or  as  the  terms  of 
the  order  may  be).  Burr.  App.  465, 
8940b. 

Xin.  Entry  of  Vacatur  When  Judg- 
ment is  Void. 
Afterwards,  to-wit,  on,  etc.  (the  term 
the  vacatur  is  ordered),  before  the  just- 
ices aforesaid,  at,  etc.,  comes  the  said 
plaintiff  (or  defendant),  by  his  attorney 
aforesaid  (or  come  as  well  the  said 
plaintiff,  as  the  said  defendant,  by 
their  respective  attorneys  aforesaid). 
And  because  it  seometh  to  tlie  court 
now  here,  before  tho  aforesaid  justices 


thereof,  that  the  judgment  aforesaid, 
in  form  aforesaid  above  given  is,  in 
all  respects,  irregular  and  void:  There- 
fore the  said  judgment,  for  the  cause 
aforesaid,  is  by  the  said  court  now  here 
vacated,  annulled,  and  altogether  held 
for  naught;  and  it  is  ordered  by  the 
said  court  that  a  vacatur  thereof  be 
entered  on  the  record  of  the  said  judg- 
ment. And  the  same  is  hereby  entered 
accordingly,  etc.  Burr.  App.  97,  §189; 
Yates'  Forms  97. 

DEFIXITENESS.— See     Certainty    in 
Pleading. 
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Demurrer  at  Common  Law,  378 

.     General  Demurrer  to  Declaration, 
378 

.     Special  Demurrer,  379 

1.  To    Declaration,    379 

2.  To  Plea  in  Abatement,  379 

3.  To  Plea  in  Bar,  379 

4.  To  Eeplication,   380 

5.  To  Rejoinder,  380 

6.  To  Surrejoinder,  380 

Notice  of  Argument  of  Demurrer, 
380 

.     Order  for  Judgment,  380 

1.  For  Plaintiff,  380 

2.  For  Defendant,  380 

3.  For     Defendant     Where     U}iop- 

posed,    380 

Demurrers  Under  Code,  380 
Want  of  Cause  of  Action,  380 
Incapacity   To  Sue,  381 
Far  Misjoinder  of  Actions,  381 
For  Defect  of  Parties,  381 
Demurrer  to  Answer,  381 
Demurrer  to  Reply,  381 
Demurrers  in  Equity,  381 

Commencement,  381 

Conclusion,  381 

For   Want  of  Equity,  381 

To  Bill  for  Nuisance,  381 

Want  of  Privity,  382 

To  Interpleader,  No  Affidavit,  382 

To    Interpleader,    Want    of    Claim 

of  Right,   382 
For  Relief   From   Mandamus,   382 
For  Relief  t)/i   Lost  Bond,  3H2 
To   Bill   of  Review    and    Supple- 

ment,  382 
7/i   Creditor's  Suit,  383 
For   Multifariousness,   383 
To    Discovery,    383 
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N.     For    Infnih'n   of   ritiiiitiff,   '^H•^ 
O.     For    U'tiiit    of    rmtii's,   HSS 
P.     Demurrer  otui  Answer,  383 

CROSS-REFERENCES: 
Arraignment  and  Pi.ea: 

DoimiiTor    to    an    liulictmout    or    Tu- 

foniintion; 
JoiiuU'r    to    TVimirior    to    Indictineut 

or  Information; 
Demurrer  to   lMe:i   in   Bar; 
Joinder  in  Demurrer  to  Plea  in  Bar. 
Bills  and  Answers: 

Conclusion   of  Answer,  Claim   of   De- 
fense  as   in    Demurrer. 
Certainty  in  Pleading: 

Demurrer  to   Declaration   for  Matter 
of    Form. 
Duplicity: 

Demurrer  to  Replication  for  Duplic- 
ity. 
Hearing: 

Order  on  Hearing,  Demurrer  or  Plea 
(a,   b). 
Injuries  to  Persons: 

Demurrer,    That     Negligence     Insuffi- 
ciently  Alleged. 
Issues  in  Pleading  and  Practice: 
Joinder     in     Demurrer     to     Plea     in 

Abatement; 
Joinder    in    Demurrer   to    Replication 

to  Plea  in  Abatement; 
Joinder    in    Demurrer   to  Declaration 

or  Replication; 
Joinder    in    Demurrer     to     Plea     (in 
assumpsit,  debt,  covenant,  or  case); 
Joinder    in    Demurrer    to    a    Plea    in 
Bar  to  a  Cognizance   (Replevin). 
Joinder  of  Actions- 

Demurrer  to  a  Declaration   for  Join- 
ing  Counts   in   Trover  and   in   As- 
sumpsit; 
Demurrer   to   Complaint   for  Misjoin- 
der of  Actions. 
Judgment  Records: 

Judgment    Record     on     Demurrer    to 
Replication  to  Plea  in  Abatement, 
Sustained; 
Judgment  Record  on  Demurrer,   Plea 
in      Abatement      and     Respondeat 
Ouster; 
Judgment   Record   on    Default   After 
Pleading    in    Abatement    and    Re- 
spondeat Ouster; 
Demurrer  to   Declaration  or  Replica- 
tion Overruled; 
Judgment    Record    on     Demurrer     to 
Declaration     or     Replication,     Sus- 
tained; 
Judgment    Record    on    Frivolous    De- 
murrer; 
Judgment    Record    on    Demurrer    De- 


cided   for    Plaint  111",   After   an    IsaUO 
of    Fact    TriiMi; 
Judgment    Record    on      Deiimrrer     to 

IMea   or   Rejoinder   Sustained; 
Juilginent     Record    on     Demurrer     tO 
lMe:i    or   Rejoinder  Overruled. 
Judgments: 

Notice    of    Motion    for    Judgment    on 

Frivolous    Demurrer; 
•ludgment    for    Defendant    in    Bar   or 

on    Demurrer; 
Judgment  on  Demurrer  to  Declaration 
or  Replication   in  Assumpsit  Over- 
ruled; 
Judgment    for   Defendant,   After   Or- 
der  Sustaining    Demurrer; 
Judgment    for    Plaintiff   After   Order 
Overruling  Demurrer. 
Judgments  and  Decrees,  Enforcement 
OF: 

Fieri   Facias   on   Default   of  Plaintiff 
for  Not  Joining  in  Demurrer. 
Jurisdiction: 

Demurrer    for    Want    of    Jurisdiction 

as  to  Person; 
Demurrer    for    Want    of    Jurisdiction 
as  to  Subject. 
Licenses : 

Demurrer,    Action    To   Recover   Back 
License  Fee. 
Limitation  of  Actions: 

Demurrer  to  Plea,  Non-assumpsit  In- 
stead  of    Non-Accrevit. 
Multifariousness  : 

Demurrer  in  Equity  for  Multifarious- 
ness  (a,  b). 
Oyer  and  Profert: 

Special      Demurrer      to      Declaration 
After  Oyer. 
Parties  : 

Demurrer    in    Equity    for    Want     of 
Parties. 
Quo  Warranto: 

Demurrer    for     Want     of     Attorney- 
General  as  Party  to  Quo  Warranto. 
Replevin  : 

General  Demurrer  to  Plea  in  Bar  to 

Cognizance; 
General    Demurrer  to   an   Avowry  or 
Cognizance. 
Scire  Facias: 

Judgment    Record    on   Demurrer. 
Service  of  Process  and  Papers: 

Affidavit  of  Service  of  Demurrer, 
Plea,  Replication  or  Otber  Plead- 
ing. 

I,    Demurrer  at  Common  Law. 

A.     General  Demurrer  to  Declaration. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  (or  force)  and 
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injury  when,  etc.,  and  says  that  the 
said  declaration  (or  the  said  first  [or 
other]  count  of  the  said  declaration), 
and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are 
above  stated  and  set  forth,  are  not 
suliicient  in  law  for  the  said  plaintiff 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof,  against  the  said  defend- 
ant; and  that  he  the  said  defendant 
is  not  bound  by  law  to  answer  the 
same.  And  this  he  is  ready  to  verify. 
"Wherefore,  for  want  of  a  sufficient  dec- 
laration  (or count  of  the  said 

declaration),  in  this  behalf,  the  said 
defendant  prays  judgment,  and  that 
the  said  plaintiff  may  be  barred  from 
having  or  maintaining  his  aforesaid 
action  thereof  against  him,  etc.  Burr. 
App.  394,  §730. 

B.     Special  Demurrer. 

1.     Special    Demurrer    to    Declara- 
tion. 

(As  in  preceding  form  to  end,  then 
continue):  And  the  said  defendant, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  states 
and  shows  to  the  court  here  the  fol- 
lowing causes   of  demurrer  to   the   said 

declaration    (or    to    the    said 

count  of  the  said  declaration),  that 
is  to  say  (here  state  the  particular 
causes  of  demurrer  thus) :  For  that 
the  said  declaration  is  not  entitled  of 
any  court,  neither  does  it  appear  in 
and  by  the  said  declaration  in  what 
court  the  said  action  is  brought  against 
the  said  defendant;  and  also  for  that 
it  doth  not  appear  in  or  by  the  said 
declaration  of  what  term  the' writ  or 
process  upon  which  the  said  declara- 
tion was  founded,  was  or  is  returnable; 
and  also  for  that  the  said  declaration 
is  not  entitled  of  any  term  wliatever; 
and  also  for  that  the  said  declaration 
is  in  other  respects  uncertain,  informal 
and  insutlicicnt,  etc.  Burr.  Ai)i).  39.j, 
§731. 

2.     Special    Demurrer     to     Plea    in 
Abatemciit. 

And  the  said  plaintiff  saith  that  tho 
said  pica  of  the  said  defendant,  and 
the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient 
in  law  to  quash  the  said  bill  (or  writ, 
or  declaration),  and  that  he  the  said 
plaintiff  is  not  bound  by  the  law  of 
the  land  to  answer  the  same.  And 
this  ho  is  ready  to  verify.  Wherefore, 
for    want    of    a    sufficient    plea    in    this 


behalf,  the  said  plaintiff  prays  judg- 
ment, and  that  the  said  defendant  may 
answer  further  to  the  said  declaration, 
etc. 

And  the  said  plaintiff,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  states  and  shows 
to  the  court  here  the  following  causes 
of  demurrer  to  the  said  plea,  that  is 
to  say:  (For  that  the  said  C.  D.,  by 
his  plea  aforesaid,  hath  admitted  him- 
self to  be  the  person  named  the  de- 
fendant in  and  by  the  aforesaid  [bill 
and]  declaration  of  him  the  said  plain- 
tiff) :  And  also  for  that  the  said  plea 
is  in  other  respects  informal  and  in- 
sufficient. Burr.  App.  397,  §734;  3 
Chit.   PI.    1254. 

3.     Special    Demurrer    to     Plea    in 
Bar. 
And  the  said  plaintiff,  as  to  the  said 
plea    of    the    said    defendant,    by    him 
(secondly)     above    pleaded,    saith    that 
the  same,  and  the  matters  therein  con- 
tained, in  manner  and  form  as  the  same 
are    above    pleaded   and    set   forth,   are 
not  sufficient  in  law  to  bar  or  preclude 
bim   the   said   plaintiff  from   having   or 
maintaining  his  aforesaid  action  there- 
of against  him  the  said  defendant,  and 
that  he  the  said  plaintiff"  is  not  bound 
by  law  to  answer  the  same.     And  this 
he  the  said  plaintiff  is  ready  to  verify. 
Wherefore,  for  want  of  a  sufficient  plea 
in   this  behalf,  the  said   plaintiff  prays 
judgment,  and   his   damages,   by  reason 
of  the  not  performing  of  the  said  sev- 
eral promises  and  undertakings,  in  the 
said    declaration    mentioned,    to   be   ad- 
judged to   him,  etc.      (If  the  action   be 
debt,    say:    "prays    judgment,    and    his 
debt  aforesaid,  together  with   his  dam- 
ages  by   him   sustained   on   occasion   of 
the   detention   thereof,   to   be   adjudged 
to    him,    etc."      If    in    covenant,    say: 
"prays  judgment,  and   his  damages  by 
him    sustained    on    occasion    of   the   said 
Ijreach   of  covenant  in  the  said   declar- 
ation   mentioned,    to    be    adjudged     to 
him,  etc."     If  in  trespass,  say:  "prays 
judgment,    and     his    damages     by     him 
sustained  on  occasion  of  tlie  committing 
of  the  said  trespasses  [or  in  case,  griev- 
ances], to  be  adjudged  to   him,"  etc.). 
And   the   said   plaintiff,   according   to 
the   form    of   the   statute   in    such   case 
made   and    provided,   states   and    shows 
to  the  court   here  the   following  causes 
of  demurrer  to  the  said   (second)    plea, 
tliat    is    to    say:      For    that,    etc.    (hero 
set  out  tlic  causes  of  demurrer  accord- 
ing to  the  case:   thus,  for  not  conclud- 
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ing  to  tlio  country,  "For  that  tho  said 
lU'foudaiit  liatli  not  coiiehuii'd  his  said 
l>ioa,  by  imttiiifi  himself  iiiiou  tho 
country,  etc."  For  pleading  nil  debit 
in  assumpsit,  "For  that  tho  said  de- 
fendant hath  not,  in  or  by  his  said 
plea,  confessed  and  avoided,  or  trav- 
ersed and  denied,  the  making  of  the 
several  promises  and  undertakings  in 
the  said  declaration  mentioned;  and 
also  for  that  the  said  plea  is  inartificial- 
ly  pleaded,  and  in  other  respects  uncer- 
tain, etc."  For  pleading  nil  debet  in 
debt  on  bond,  "For  that,  although  the 
said  plaintitl",  in  his  declaration,  hath 
demanded  of  and  from  the  said  defend- 
ant, a  sum  certain  due  to  him,  the  said 
plaintiff,  from  the  said  defendant,  by 
virtue  of  a  writing  obligatory  under 
his  seal;  yet  the  said  defendant  hath 
not,  in  or  by  his  plea,  denied  the  said 
writing  obligatory  to  be  his  deed,  nor 
in  any  manner  shown  himself  to  be 
discharged  therefrom,  and  also  for  the 
said  defendant  should  have  pleaded 
that  the  said  writing  obligatory  was 
not  his  deed,  and  not  that  he  did  now 
owe  the  debt  demanded."  And  also 
that  the  said  second  plea  is,  in  other 
respects,  uncertain,  informal  and  in- 
suflicient,  etc.  Burr.  App.  397,  §736; 
3  Chit.  PI.  1256,  7. 

4.     Special  Demurrer  to  a  Beplica- 
tion. 

And  the  said  defendant  saith  that 
the  said  replication  of  the  said  plain- 
tilT,  to  the  said  (second)  plea  of  him 
the  said  defendant,  and  the  matters 
therein  contained,  in  manner  and  form 
as  the  same  are  above  pleaded  and 
set  forth,  are  not  suHicient  in  law  for 
the  said  plaintiff  to  have  or  maintain 
his  aforesaid  action  thereof  against 
him  the  said  defendant;  and  that  he 
the  said  defendant  is  not  bound  by 
law  to  answer  the  same,  and  this  he 
the  said  defendant  is  ready  to  verify; 
wherefore,  for  want  of  a  sutiicient  rep- 
lication in  this  behalf,  he  the  said  de- 
fendant prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
etc. 

And  the  said  defendant,  according 
to  the  form  of  the  statute  in  such 
case  made  and  provided,  states  and 
shows  to  the  court  here  the  following 
causes  of  demurrer  in  law  to  the  said 
replication,  that  is  to  say:  (Here  state 
the  causes  and  conclude  thus):  And 
also  for  that  the  said  replication  is, 
in    other    respects,    uncertain,    informal 


and  insullicient,  etc.  Burr.  App.  399, 
§739;    3    ("hit.    I'l.    1262. 

5.  Siit'cidl  Dcmuritr  to  a  Eejoinder. 
(Tho  form  of  tliis  demurrer  resembles 

the  demurrer  to  the  plea,  substituting 
"rejoinder"  for  "plea"  throughout. 
Burr.  App.  400,  §741. 

6.  Spcciiil    Demurrer    to    a    Surre- 

joinder, 
The    form    of    this    demurrer    is    tho 
same  as  that  of  a  demurrer  to  a  repli- 
cation, substituting  "surrejoinder"  for 
"replication."      Burr.    App.   400,    §742. 

C.  Notice  of  Aryumcnt  of  Demurrer, 
Sir:      Please   to  take  notice  that   the 

above  entitled  cause  will  be  brought 
on  for  argument,  before  the  justices  of 
this  honorable  court,  at  the  next  terra 
of  the  said  court,  to  be  held  at  the 
(city  hall  in  the  city  of  New  York), 
on  the  (first  Monday  of  May)  next,  at 
the  opening  of  tlie  court  on  tliat  day, 
or  as  soon  thereafter  as  counsel  can 
be  heard.     Burr.  App.  209,  §412. 

D.  Order  for  Judgment. 

1.  Order     for    Judgment     on    De- 

murrer for  Flaintiff. 
This  case  having  been  brought  to 
argument,  and  after  hearing  Mr.  J., 
of  counsel  for  the  plaintiff,  and  Mr. 
C,  of  counsel  for  the  defendant,  or- 
dered, judgment  for  the  plaintiff,  with 
liberty  however  to  the  defendant  to 
withdraw  the  demurrer  and  plead,  on 
payment  of  costs.  Burr.  App.  460, 
§925. 

2.  Order    for    Judgment     on    De- 

murrer for  Defendant, 
This  cause  having  been  brought  to 
argument,  and  after  hearing  Mr.  M,, 
of  counsel  for  the  defendant,  and  Mr. 
v.,  of  counsel  for  the  plaintiff,  ordered, 
judgment  for  the  defendant,  with  leave 
however  for  the  plaintiff  to  amend,  on 
payment  of  costs  (or  "without 
costs").     Burr.  App.  460,  §926. 

3.  Order    for    Judgment    on    De- 

murrer for  Defendant  Where 
Unopposed. 
On  reading  and  filing  notice  of  argu- 
ment, and  an  aflidavit  of  the  due  serv- 
ice of  the  same,  and  on  motion  of  Mr. 
L.  M.,  of  counsel  for  the  defendant, 
no  one  appearing  to  oppose,  ordered, 
judgment  for  the  defendant  on  the  de- 
murrer.    Burr.   App.   460,   §927. 

n.    Demurrers  Under  Code. 

A.  Demurrer  for  Want  of  Cause  of 
Action. 

The  defendant  demurs  (or,  if  only 
a   part    of   them   join,   the   defendants, 
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naming  which,  demur)  to  the  complaint 
herein  (or  to  the  first,  or  second,  or 
other,  cause  of  action  stated  in  the 
complaint  herein),  for  the  ground  that 
it  appears  upon  the  face  of  the  com- 
plaint:* 

That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action  (as  to  the  plaintiff  A.  B.).  2 
Abb.  Forms  7. 

B.  Demurrer   for   Incapacity   to   Sue. 

(As  in  II,  A,  to  *.)  That  the  plain- 
tiff has  not  legal  capacity  to  sue.  2 
Abb.  Forms  5. 

C.  Demurrer   for    Misjoinder   of   Ac- 

tions. 
(As  in  II,  A,  to  *.)  That  several 
causes  of  action  have  been  improperly 
united,  one  being  (very  briefly  desig- 
nating it,  e.  g.,  thus) :  a  money  demand 
on  contract,  and  the  second  a  claim 
to  recover  real  property  and  damages 
for  withholding  thereof,  and  the  third 
a  claim  to  recover  damages  for  in- 
juries to  the  person.     2  Abb.  Forms  7. 

D.  Demurrer   for  Defect   of  Parties. 
(As   in   II,   A,   to   *.)      That   there   is 

a  defect  of  parties  plaintiff  (or  a  de- 
fect of  parties  defendant)  in  the  omis- 
sion of  (designating  the  omitted  party 
either  by  name  or  by  the  character  in 
■which  he  is  referred  to  in  the  com- 
plaint, e.  g.),  the  maker  of  the  note 
mentioned  in  said  complaint,  or  the 
husband  of  the  plaintiff.  2  Abb.  Forms 
6. 

Demurrer  for  Defective  Parties  (6). 
The  said  defendants  (also)  demur  to 
the  said  complaint  upon  the  ground 
that  there  is  a  misjoinder  of  parties 
plaintiff  in  the  said  complaint,  in  that 
it  apjiears  by  the  said  complaint  that 
the  plaintiffs  are  not  united  in  in- 
terest in  any  demand  or  demands  al- 
leged in  said  complaint  to  exist  against 
this  (or,  these  defendants)  and  in  that 
it  appears  that  the  action  is  brought 
to  recover  upon  two  alleged  several  de- 
mands, one  in  favor  of  one  of  the  plain- 
tiffs, and  the  other  in  favor  of  the 
other,  in  neither  of  which  several  de- 
mands existing  in  favor  of  one  of  the 
said  plaintiffs  is  the  other  of  said 
plaintiffs  interested.  Nagel  r.  Lutz,  41 
App.   Div.   193,  58  N.   Y.  Supp.  816. 

E.  Demurrer  to  Ansu-er  of  New  Mat- 

ter  or   Counterclaim. 
The    plaintiff   demurs   to    the    answer 
of   the   defendant    (or  the   first,   or   sec- 
ond defense,  or  counterclaim  contained 


in  the  answer  of  the  defendant)  for 
insufficiency,  in  not  stating  facts  suffi- 
cient to  constitute  a  defense  (or  coun- 
terclaim).    2  Abb.  Forms  175. 

F.     Demurrer   to  Eeply. 

The  defendant  demurs  to  the  plain- 
tiff's reply  (or  first,  or  other  reply) 
for  insufficiency,  in  not  stating  facta 
sufficient  to  constitute  a  reply.  2  Abb. 
Forms  176. 

III.     Demurrers  in  Equity. 

A.  Demurrer     in      Equity,      General 

Form,  Commencement. 

The  demurrer  of  C.  D.,  defendant, 
to  the  bill  of  complaint  of  A.  B.,  the 
above  named  plaintiff. 

This  defendant,  by  protestation,  not 
confessing  all  or  any  of  the  matters 
and  things  in  the  plaintiff's  bill  of 
complaint  contained  to  be  true  in  such 
manner  and  form  as  the  same  is  there- 
in set  forth  and  alleged,  doth  demur 
to  said  bill,  and  for  cause  of  demurrer 
showeth  that,  etc.  (Here  set  forth  the 
cause  of  demurrer.)  3  Dan.  Ch.  PI. 
&  Pr.   (Perkins  ed.)   2116. 

B.  Demurrer    in    Equity,    Conclusion. 
Wherefore  and  for  divers  other  good 

causes  of  demurrer  appearing  in  the 
said  bill,  the  defendant  doth  demur 
thereto,  and  humbly  demands  the  judg- 
ment of  this  court  whether  he  shall  be 
compelled  to  make  any  further  or  other 
answer  to  the  said  bill;  and  prays  to 
be  hence  dismissed  with  his  costs  and 
charges  in  this  behalf  most  wrongfully 
sustained.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins  ed.)    2116. 

C.  Demurrer  in  Equity,  for  Want  of 

Equity. 
That  the  plaintiff  hath  not  in  and  by 
his  said  bill  made  or  stated  such  a  case 
as  entitles  him,  in  a  court  of  equity, 
to  any  discovery  from  this  defendant 
(or  these  defendants  or  either  of  them) 
or  to  any  relief  against  him  (or  them 
or  either  of  them)  as  to  the  matters 
contained  in  the  said  bill  or  any  of 
such  matters.  Wherefore,  etc.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins  ed.)   2116. 

D.  Demurrer  to  Jiilt  To  Ttestrain  Pri- 

vate    Nuisance,     Plaintiff     Not 

Having    Established   Uis    Eight 

at   Law. 

That    the    plaintiff    has    not,    by    his 

said  bill,  sliown  such  a  case  as  entitles 

iiirii  to  such  relief  as  is  therrliy  [irayed, 

inasmuch  as  it  does  not  thereby  appear 

itliat    there   was    any    impediment    to   an 

I  action    at    law    being    brouglit    by    th« 
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snitl  plaiiitift'  to  ascertain  liis  ritjht  and 
that  of  tliis  (lofcmlaiit,  rolalivc  to  tlio 
wall  in  the  saidbill  |iart'u'iilaily  men- 
tionod,  or  that  in  any  trial  or  action 
verdict  or  judjiineiit  lias  htM-n  hitherto 
obtained  by  tlio  said  plaintifT  for  thai 
purpose,  or  that  there  was  previously 
to  or  at  the  time  the  said  bill  was  filed, 
or  now  is,  nnv  authentic  record  of  such 
right.  Wherefore,  etc.  3  Dan.  Ch.  PI. 
&   Pr.   (Perkins  cd.)   2121. 

E.  Demurrer  in    Equity  for  Vaiit  of 

Priviti/,  Bill  by  tlnsntisfied  Leg- 
atee   Against    Debtor    of     Tes- 
tator. 
That    it    appears    by    the    said    plain- 
tiff's said  bill,  that    tliere  is  no  privity 
between   the  said   plaintiff  and  this  de- 
fendant,   to    enable    the    said    plaintiff' 
to  call   on   this  defendant  for  payment 
of   any   debt   due   to   the   estate   of   the 
said      testator     from      this     defendant 
Wherefore,   etc.     3  Dan.   Ch.  PI.   &  Pr. 
(Perkins   ed.)    2121. 

F.  Demurrer  to  Bill  of  Interpleader, 

No  Affidavit,  Want  of  Equity. 
This  defendant  by  protestation,  etc., 
doth  demur  in  law  to  the  said  bill, 
and  for  cause  of  demurrer  showelh 
that,  although  the  said  plaintiff's  said 
bill  is  upon  the  face  thereof  a  bill  of 
interpleader,  yet  the  said  plaintiff  has 
not  annexed  to  his  said  bill  an  affidavit 
that  he  doth  not  collude  concerning 
such  matters  with  any  of  the  defend- 
ants thereto,  which  aflidavit  ought,  ac- 
cording to  the  rules  of  this  court,  as 
this  defendant  is  advised,  to  have  been 
made  by  the  said  plaintiff  and  annexed 
to  the  said  bill;  and  for  further  cause 
of  demurrer  this  defendant  further 
showeth  that  the  said  bill  does  not 
contain  sufficient  matter  of  equity 
whereupon  this  court  can  ground  any 
decree  in  favor  of  the  said  plaintifT, 
or  give  the  said  plaintiff  any  relief 
against  this  defendant.  Wherefore, 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins  ed.) 
2119. 

G.  Demurrer  to   Bill  of  Interpleader 

for  Wa)it  of  Claim  of  Bight  mi 

Defendant. 
This  defendant,  by  protestation,  etc, 
doth  demur,  and  for  cause  of  demurrer 
showeth,  that  the  plaintiff  has  not  in 
his  said  bill  of  interpleader  shown  any 
claim  or  right,  title,  or  interest  what- 
soever in  this  defendant  in  or  to  the 
said  estate  called  .\.  in  the  said  bill 
particularly  mentioned  and  described, 
in  respect  whereof  this  defendant  ought 


to  be  compelled  lo  interplead  with  C. 
1^.,  in  tiie  said  liill  nanied,  and  the 
otlier  defendant  thereto.  Wherefore, 
etc.  3  Dan.  Ch.  IM.  &  Pr.  (Perkins 
ed.)    2120. 

n.     Demurrer  lo  Bill  for  l\vliif  l'\om 

Mandiimu.'i. 
As  to  so  inucii  and  such  jiart  of  the 
said  plaintiff's  bill  as  prays  an  in- 
junction, or  order  in  the  nature  of  an 
injunction,  to  stay  i^roceedings  on  the 
writ  of  mandamus,  issued  to  compel 
the  said  plaintiff  to  hold  a  court,  and 
admit  these  defendants  respectively  as 
tenants  thereto,  these  defendants  sev- 
erally demur,  and  for  cause  of  demurrer 
show  that  it  is  against  the  course  and 
practice,  and  not  within  the  jurisdic- 
tion of  this  court  to  interfere  or  afford 
relief  against  the  said  writ  of  man- 
damus, or  any  other  proceeding  of  a 
criminal  or  mandatory  nature.  Where- 
fore, etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins ed.)   2120. 

I.  Demurrer  to  a  Bill  for  Belief  o?» 
Lost  Bond  for  Want  of  Affi- 
davit of  Loss. 
That  the  said  plaintiff  by  his  said 
bill,  as  this  defendant  is  advised,  en- 
deavors to  entitle  himself  to  a  sum 
of  money  due  upon  the  bond  therein 
stated  to  have  been  entered  into  by 
this  defendant  to  the  said  plaintiff, 
and  suggests  for  equity  that  the  said 
bond  has  been  burnt,  lost  or  destroyed; 
and  the  said  plaintiff  has  not  by  affi- 
davit, annexed  to  and  filed  with  the 
said  bill,  made  oath  that  the  said  bond 
is  burnt,  lost  or  destroyed.  Wherefore, 
etc.  3  Dan.  Ch.  I'l.  &  Pr.  (Perkins 
ed.)   2120. 

J.     Demurrer   to   Bill   of  Bevicw  and 

Supplemental  Bill. 

These     defendants     by     protestation, 

etc.,  do  demur  in  law  thereto,  and  for 

cause  of  demurrer  show  that  there  are 

no   errors   in   the   record   and   premises, 

and  in  the  decree  of  the day 

of  ,  in  the  said  bill  of  review 

and  supplemental  bill  mentioned,  nor 
is  there  any  sufhcient  matter  alleged 
in  the  said  bill  of  review  and  suj)ple- 
mental  bill  to  entitle  the  said  plaintiff' 
to  reverse  the  said  decree;  and  for 
divers  other  defects  and  errors  appear- 
ing in  the  said  bill  of  review  and  sup- 
plemental bill,  these  defendants  do  de- 
mur in  law  thereto;  and  these  defend- 
ants, for  further  cause  of  demurrer, 
humbly  show  that,  under  the  rules  of 
this    honorable    court,    no    supplemental 
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or  new  bill  in  the  nature  of  a  bill  of 
review,  grounded  upon  any  new  matter 
discovered  or  pretended  to  be  discov- 
ered since  the  pronouncing  of  any  de- 
cree of  this  court,  in  order  to  the  re- 
versing or  varying  of  such  decree,  shall 
be  exhibited  without  the  special  leave 
of  the  court  first  obtained  for  that  pur- 
pose, wherefore  and  for  that  the  said 
plaintiff  does  not  allege  by  the  said  bill 
of  review  and  supplemental  or  new  bill 
that  he  had  first  obtained  leave  of  this 
court  for  exhibiting  the  said  bill  of  re- 
view and  supplemental  or  new  bill,  these 
defendants  demur  in  law  thereto,  and 
humbly  pray  the  judgment  of  the  court 
•whether  they  ought  to  be  compelled  to 
put  in  any  further  or  other  answer  to 
the  said  plaintiff's  said  bill  of  review 
and  supplemental  or  new  bill,  and  hum- 
bly pray  to  be  hence  dismissed  with 
their  reasonable  costs  in  this  behalf, 
most  wrongfullv  sustained.  3  Dan.  Ch. 
PI.  &  Vr.  (Perkins  ed.)  2122. 

K.  Demurrer  in  Equity  in  Creditor's 
Suit. 

That  the  said  plaintiff  has  not  al- 
leged, nor  does  it  appear  by  his  said 
bill  that  he  has  sued  out  execution, 
and  actually  taken  out  a  fieri  facias 
on  his  said  judgment,  and  that  until 
he  has  so  done  the  goods  of  A.  B.,  in 
the  said  bill  named,  are  not  bound  by 
the  said  judgment,  nor  the  said  plain- 
tiff entitled  to  a  discovery  thereof. 
Wherefore,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins  ed.)  2121. 

L.  Demurrer  in  Equity  for  Multifar- 
iousness. 

This  defendant,  by  protestation,  etc., 
doth  demur,  and  for  cause  of  demurrer 
showeth  that  it  appears  by  the  said 
bill  that  the  same  is  exhibited  against 
the  defendant  and  the  several  other 
persons  therein  named  as  defendants 
thereto  for  distinct  matters  and  causes, 
in  several  whereof,  as  appears  by  the 
said  bill,  this  defendant  is  not  in  any 
manner  interested,  or  concerned,  and 
that  the  said  bill  is  altogether  multi- 
farious. Wherefore,  etc.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins  ed.)   2117. 

M.  Demurrer  to  Discovery  Where  it 
H'ould  Suhjert  Defendant  to 
Pains,  Fcnallies  and  Forfeit' 
urcs. 

That  the  said  information  seeks  to 
discover  how  fliis  defendant  came  by 
the  possession  of  the  several  goods 
therein  particularly  mentioned,  wheth- 
er it  was  not  by  fraud,  violence,  con- 


trivance, or  other  means,  etc.,  etc.,  but 
this  defendant  is  advised  that  any  dis- 
covery of  the  manner  in  which  such 
goods  came  into  this  defendant's  pos- 
session, as  an  officer  of  the  honorable 
united  company  of  merchants  trading 
to  the  East  Indies,  would  or  might 
subject  this  defendant  to  fine,  or  cor- 
poral punishment,  and  the  penalties 
contained  in  the  several  acts  of  parlia- 
ment for  the  establishment  of  the  said 
company,  and  also  to  a  lorfeiture  of  his 
rank  and  office  in  the  service  of  the 
said  company,  and  likewise  of  the  said 
goods.  Wherefore,  etc.  3  Dan.  Ch.  PI. 
&   Pr.   (Perkins  ed.)    2122. 

N.  Demurrer  in  Equity  for  Infancy 
of  Plaintiff   (No  Next  Friend). 

That  the  said  plaintiff,  who  appears 
by  his  said  bill  to  be  an  infant  under 
the  age  of  twenty-one  years,  has  ex- 
hibited his  said  bill  without  any  per- 
son being  therein  named  as  his  next 
friend.  Wherefore,  etc.  3  Dan.  Ch.  PI. 
&  Pr.   (Perkins  ed.)    2119. 

0.  Demurrer  in  Equity  for  Want  of 
Parties    (a). 

And  for  (further)  cause  of  demurrer 
show  that  there  are  not  proper  parties 
to  the  said  information,  and  that  there 
is  not  and  are  not  any  person  or  per- 
sons, party  or  parties,  to  the  said  in- 
formation who  represents  or  represent, 
or  has  or  have  a  common  interest  with 
the  persons  or  class  of  persons  whose 
interests  the  said  information  affects 
to  protect,  or  for  whom  relief  is  there- 
by prayed.  Wherefore,  etc.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins  ed.)   2118. 

Demurrer  for  IVant  of  Parties   (5). 

These  defendants,  by  protestation, 
etc.,  do  demur  to  the  said  bill,  and  for 
cause  of  demurrer  show  that  it  appears 
by  the  said  plaintiff's  said  bill  that  a 
personal  representative  of  R.  S.,  the 
testator  therein  named,  resident  withia 
tlie  jurisdiction  of  the  court,  is  a  nec- 
essary party  to  the  said  bill.  Where- 
fore, etc. 

Or  thus:  That  it  appears  by  the  said 
bill  that  it  is  necessary  that  the  estate 
of  the  plaintiff's  late  wife,  M.  N.,  in 
the  said  bill  named,  should  be  repre- 
sented in  this  suit;  but  no  legal  per- 
sonal representative  of  the  said  M.  N. 
is  named  a  party  thereto.  3  Dan.  Ch. 
PI.   &   Pr.    (Perkins*   ed.)    2118. 

P.  Demurrer  in  Equity,  Demurrer 
and  Answer. 

The  joint  and  several  demurrer  of 
W.  L.  and  J.  L.  to  part,  and  the  joint 
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and  several  answer  of  the  same  defend- 
ants to  the  residue,  of  the  original  bill 
of  complaint  of  T.  A.  P.  and  .1.  B., 
plaintiffs. 

These  defendants  to  so  nnieh  of  the 
plaintiffs'  bill  as  prays  that  tliey  Tnay 
be  decreed  to  transfer  to  tiie  said 
plaint ilTs,  as  the  executors  of  0.  M. 
in  the  said  bill  mentioned,  the  21-04th 
shares  of  the  ship  called,  etc.,  in  tiie 
said  bill  mentioned,  and  that  the  said 
defendant  J.  L.  may  be  decreed  to 
transfer  to  the  plaintiffs  the  21-64th 
shares  of  the  brig  or  vessel  called,  etc., 
in  the  said  bill  mentioned,  and  to  so 
much  of  the  said  bill  as  prays  that 
an  account  may  be  decreed  to  be  taken 
of  all  the  dealings  and  transactions  be- 
tween these  defendants  and  tlie  said 
G.  M.,  with  respect  or  in  relation  to 
the  said  two  vessels,  and  of  all  sums 
of  money  respectively  received  and 
paid  by  these  defendants  and  the  said 
G.  M.  respectively,  or  by  any  other 
person  by  their  or  any  of  their  respec- 
tive order,  or  for  their  or  any  of  tiieir 
use,  and  that  these  defendants  should 
be  decreed  to  pay  what  should  be  found 
due  thereon,  so  far  as  such  dealings 
and  transactions  and  sums  of  money, 
or  any  or  either  of  them,  relate  to 
or  concern  the  said  21-64th  shares  of 
the  said  vessel  called,  etc.,  or  the  said 
21-64th  shares  of  the  said  vessel  called, 
etc.,  and  the  freights  or  freight,  or 
any  shares  or  share  of  the  freights  or 
freight,  of  such  vessels  or  either  of 
them,  and  to  so  much  of  the  said  bill 
as  prays  further  or  other  relief  with 
respect  or  in  relation  to  the  said  shares 
of  the  said  two  vessels  respectively  or 
the  freight  thereof  respectively. 

(Cause  of  demurrer.)  These  defend- 
ants do  demur  and  for  cause  of  de- 
murrer show  that  the  said  plaintiffs 
have  not  made  or  stated  such  a  case 
as  entitles  them  in  a  court  of  equity 
to  the  relief  so  prayed  for,  or  any 
part  thereof;  and  these  defendants 
humbly  pray  the  judgment  of  the  court 
as  to  such  parts  of  the  bill  as  they 
have  so  demurred  to  as  aforesaid. 

(Answer  to  residue  of  bill.)  And 
as  to  the  residue  of  the  said  bill,  that 
is  to  say,  all  the  discovery,  and  the  rest 
of  the  relief,  by  the  said  bill  prayed, 
these  defendants  for  answer  thereto 
severally  say  they  admit  it  to  be  true 
that  Messrs.  C.  &  N.  wore  in  the  month 
of,  etc.,  engaged  in  building  at  Liver- 
pool, on  their  own  account,  a  certain 
brig  or  vessel,  and  that  in  the   month 


of,  etc.,  these  defendants  W.  L.  and 
J.  L.  did  carry  on  business  together 
in  partnership  as  wine  merchants  and 
general  dealers,  etc.,  etc.  3  Dan.  Ch. 
1*1.  &  Pr.   (Perkins  ed.)   2117. 


II. 

III. 
IV. 


DEMURRER  TO  EVIDENCE. 

Demurrer    to    Evidence,     Damages 
Assessed,  3S4 

Demurrer   to  Evidence,   Jury   Dis- 
charged,  3S.T 

Judgment  Record  for  Plaintiff,  385 

Judgment  Record  for  Defendant, 

3S5 

For  other  forms,  see  7  .Stanuaku 
Pkoc.  28-30. 

I.  Demurrer  To  Evidence  by  Defend- 
ant, Damages  Assessed  Condi- 
tionally. 

Afterwards,  that  is  to  say,  on  the 
(first  Monday  of  May,  in  the  year  one 
thousand  eight  hundred  and  forty- 
three),  at  the  (city  hall  in  the  citj 
of  New  York),  before  (William  Kent), 
esquire,  circuit  judge,  appointed  to  hold 
the  circuit  in  and  for  the  (said  city 
and  county  of  New  York),  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  come  as  well  the 
within  named  plaintiff  as  the  within 
named  defendant,  by  their  respective 
attorneys  within  mentioned;  and  the 
jurors  of  the  jury  summoned  to  try  the 
issue  within  joined,  being  called,  also 
come;  and  being  chosen,  tried  and 
sworn  to  say  the  truth  of  the  matters 
within  contained,  the  said  plaintiff,  to 
prove  and  maintain  the  issue  within 
joined  on  his  part,  shows  in  evidence 
to  the  jury  aforesaid,  by  I.  J.,  a  wit- 
ness duly  sworn  in  that  behalf,  that, 
etc.  (here  state  the  evidence  on  the 
part  of  the  plaintiff).  And  the  said 
defendant  says  that  the  aforesaid  mat- 
ters to  the  jurors  aforesaid  m  form 
aforesaid  shown  in  evidence  by  the 
said  plaintiff,  are  not  sufficient  in  law 
to  maintain  the  said  issue  within 
joined,  on  the  part  of  the  said  plaintiff, 
and  that  he  the  said  defendant  is  not 
bound  by  the  law  of  the  land  to  an- 
swer the  same;  and  this  he  is  ready 
to  verify:  wh'ercfore,  for  want  of  suffi- 
cient matter  in  that  behalf,  shown  in 
evidence  to  the  jury  aforesaid,  the  said 
defendant  prays  judgment,  and  that 
the  jury  aforesaid  may  be  discharged 
from  giving  any  verdict  upon  the  said 
issue;  *  and  that  the  said  plaintiff  may 
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be  barred  from  having  his  said  action 
against  the  said  defendant,  etc. 

(Add  the  joinder  in  demurrer,  as 
follows):  And  the  said  plaintiff,  for 
that  he  hath  shown  in  evidence  to  the 
said  jurors  sufficient  matter  in  main- 
tenance of  the  said  issue,  which  matter 
the  said  defendant  doth  not  deny,  nor 
in  any  manner  answer  thereto,  prays 
judgment,  and  his  damages  by  reason 
of  the  premises  to  be  adjudged  to  him, 
etc.  Whereupon  it  is  told  to  the  jurors 
aforesaid  that  they  shall  inquire  what 
damages  the  said  plaintiff  has  sus- 
tained, as  well  by  reason  of  the  matter 
shown  in  evidence  as  aforesaid,  as  for 
his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended,  in 
case  it  shall  happen  that  judgment  shall 
be  given  upon  the  evidence  aforesaid 
for  the  said  plaintiff.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid, 
thereupon  say  that  if  it  shall  happen 
that  judgment  shall  be  given  for  the 
said  plaintiff  upon  the  evidence  afore- 
said, then  they  assess  the  damages  of 
the  said  plaintiff  by  him  sustained,  by 
reason  of  the  matter  shown  in  evidence 
as  aforesaid,  besides  his  costs  and 
charges  by  him  about  his  suit  in  this 
behalf  expended,  to  (seven  hundred) 
dollars,  and  for  these  costs  and  charges 
to  six  cents.  And  thereupon  the  said 
jurors,  by  the  assent  of  the  said  parties, 
are  discharged  from  giving  any  further 
verdict  upon  the  premises. 

(But  because  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
are  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  a  day 
is  given  to  the  parties  aforesaid,  before 
the  justices  aforesaid,  at  the  (academy 
in  the  city  of  Utica),  on  the  (first 
Monday  of  July)  next,  to  hear  judg- 
ment thereon,  for  that  the  said  court, 
before  the  aforesaid  justices  thereof 
now  here,  are  not  yet  advised  thereof, 
otc.)  Burr.  App.  79,  §149;  Till.  Forms 
181. 

II.     Demurrer  To  Evidence  by  Plaintiff, 
Jury  Discharged. 

Afterwards,  tliat  is  to  say,  on,  etc. 
(as  in  1,  mutatis  mutandis,  to  the  *, 
after  which  conclude  thus):  "and  that 
his  damages  by  reason  of  the  premises 
within  mentioned  may  be  adjudged  to 
him,  etc." 

(Add  the  joinder  in  demurrer  as  fol- 
lows): And  the  said  defendant,  for 
that  ho  hath  shown  in  evidence  to  the 
jury     aforesaid     sufllcient     matter     to 


maintain  the  said  issue  within  joined, 
on  the  part  of  the  said  defendant,  and 
which  he  is  ready  to  verify:  and  for- 
asmuch as  the  said  plaintiff  doth  not 
deny,  nor  in  any  manner  answer,  the 
said  matter,  prays  judgment,  and  that 
the  said  plaintiff  may  be  barred  frpm 
having  his  aforesaid  action  against  him, 
and  that  the  jury  aforesaid  may  be 
discharged  from  giving  their  verdict 
upon  the  said  issue.  Wherefore  let 
the  jury  aforesaid  be  discharged  by 
the  court  here,  by  the  assent  of  the 
parties,  from  giving  any  verdict  there- 
upon. 

(Add  continuance  by  curia  advisari 
vult,  if  necessary,  as  in  last  form.) 
Burr.  App.  80,  §150;  Archb.  Forms  120; 
Till.   Forms   ISl. 

III.  Judgment    Record    on    Demurrer 

To  Evidence  for  Plaintiff. 
(To  the  order  for  trial  inclusive, 
then  enter  the  demurrer,  joinder  and 
continuance  [see  I,  II],  and  then  con- 
tiuue  as  follows) :  At  which  day,  before 
the  justices  aforesaid,  at  the  (academy) 
aforesaid,  come  the  parties  aforesaid, 
by  their  attorneys  aforesaid;  and  here- 
upon, all  and  singular  the  premises 
being  seen,  and  by  the  said  court  now 
here  fully  understood,  and  mature  de- 
liberation being  thereupon  had,  it  ap- 
pears to  the  said  court  now  here  that 
the  aforesaid  matters,  to  the  jurors 
aforesaid,  shown  in  evidence  by  the 
said  plaintiff,  on  the  trial  of  the  afore- 
said issue,  *  are  sufficient  in  law  to 
maintain  the  said  issue  on  the  part 
of  the  said  plaintiff.  Burr.  App.  177, 
§327. 

IV.  Judgment    Record     on    Demurret 

To  Evidence  for  Defendant. 

(As  in  the  last  form  to  the  *,  and 
then  as  follows):  arc  not  sufficient  iu 
law  to  maintain  the  said  issue  on 
the  part  of  the  said  plaintiff. 

Therefore  it  is  considered,  etc.  (judg- 
ment of  nil  capiat,  etc.).  Burr.  App, 
178,  §328. 

DENIALS. 

CBOSS-H  KFEltlJNCES: 

Account  and  Accounting: 

Answer,  Denial  of  Error  in  Account. 
Animals: 

Denial   of  Ownership   of  Dog; 

Denial   of  Scienter; 

Answer,  Denial  of  Injury  by  Dog. 
Answers: 

Answer,    General    Denial    (a,    b); 
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Answer,    Gonoral    Doiiial    of    One    of 

Several    Causes   of   Action; 
Answer,  Denial  of  Deed    (a,  b,  o); 
Answer,    Denial    of    Conditional     De- 
livery; 
Answer,   Denial   of   Covenant; 
Answer,    Denial    of   Breach    of     Cov- 
enant; 
Answer,   Denial  of  Breach   of  Agree- 

n\ent; 
Answer,  Denial  of  Contract; 
Answer,    Denial    of   Indebtedness; 
Answer,   Denial   of  Indebtedness  Ad- 
mitting Part; 
Answer,    Denial    That     Money     Was 

Lent; 
Answer,    Denial    That     Money     Was 

Received; 
Answer,  Denial  of  a  Request  To  Pay, 

Etc.; 
Answer,  Denial   of  Loss  by   Common 

Carrier; 
Answer,  Denial  of  Delivery  of  Goods 

to   Common   Carrier; 
Answer,    Denial    of    Employment    as 

Common    Carrier; 
Answer,  Not  a  Common  Carrier; 
Answer,   Denial   of  Bailment. 
Arbitration: 

Answer,   Denial   of  Award; 
Answer,  Denial  of  Parol  Submission; 
Denial    of    Performance    by    I'laintiti. 
Assault  and  Battery: 
Answer,  General  Denial; 
Answer,   Denial   of  Battery. 

AS.SIGNMENTS: 

Answer,  Denial  of  Assignment  of  in- 
strument; 
Bills  and  Answers: 

Statement  in  Answer,  Denial  by  One, 
Belief  in  Denial  by  Other; 

Statement    in    Answer,   Joint    Denial. 
Bills  and  Notes: 

Answer,    Denial    of    Indorsement    (a. 
b,    c); 

Answer,    Denial    of    Making    or    Ac- 
cepting of  Note  or  Bill; 

Answer,    Denial   of   Acceptance,   Pre- 
sentment and  Protest; 

Answer,    Denial    of    Notice     of     Dis- 
honor; 

Answer,  Denial   of  Presentment; 

Answer,   Denial   of   Excuse   for*  Non- 
presentment; 

Answer,  Denial  of  Guaranty; 

Answer.  Qualified  Admission   of  Note 
and  Denial  of  Plaintiff's  Title; 

Answer,  Denial  of  Transler  to  Plain- 
tiff. 
Breach  of  Promise: 

Answer,  Denial   of  Promise; 

Answer,    Denial    of   Breach; 
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Answer,  Denial  of  Plaintiff's   Readi- 
ness. 
Corporations: 

Answer,   Denial  of  Holding  Stock; 
Answer,  Denial  of  Incorporation. 
Creditors'  Suits: 

Answer,  Denial   of  Possession   of  As- 
sets Belonging  to  Judgment  Debt- 
or; 
Denial  That  Conveyance  "Was  Fraud- 
ulent;   • 
Answer  in  Creditor's  Suit,  Denial  of 

Execution; 
Answer  in  Creditor's  Suit,  Denial  of 

Judgment; 
Answer,    Denial   of   Residence   Where 
Execution   Issued. 
Divorce : 

General  Denial; 
Answer,   Denial   of   Adultery. 
Ejectment  : 

Answer,    Denial    of   Title. 
False  Imprisonment: 

Answer,  Denial  of  Want  of  Probable 

Cause; 
Answer,  Denial   of  Arrest. 
Fraud  and  Deceit: 

Answer,   Denial    of   Scienter; 
Answer,   Denial    of   Falsit}'; 
Rejoinder    Denial    of    Fraud    in     Ob- 
taining Judgment. 
General   Issue   and   General  Denial: 
General  Denial  of  All  Allegations; 
General    Denial    of    One    of    Several 

Causes  of  Action; 
General  Denial  as  to  Part  of  Plead- 
ing; 
General  Denial  of  Knowledge   or  In- 
formation   Sufficient   To   Form    Be- 
lief; 
General  Denial  of  Knowledge   or  In- 
formation,    Etc.,     by     Several     De- 
fendants  Answering  Togetlier; 
Denial   of  Knowledge  Explaining   Ig- 
norance; 
Guaranty: 

Answer,  Denial  of  Notice; 
Answer,    Denial    of    Plaintiff's     Per- 
formance; 
Denial     of     Plaintiff's    Performance, 
Departure   From   Guaranty. 
Information  and  Belief: 

Answer,  General   Denial   of   Informa- 
tion,  Etc.,  by  Several  Defendants; 
Answer,    Specific    Denial    of    Knowl- 
edge  or    Information   Sufficient   To 
Form   Belief; 
Answer,  Denial  of  Knowledge,   Etc., 

Exjilaining   Ignorance; 
Answer,    General    Denial    of    Knowl- 
I  edge    or    Information    Sufficient     to 

'  Form   a  Belief   (a,   b). 
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Insurance  : 

Answer,  Denial  of  Policy; 

Answer,  Denial   of  Account   of  Loss; 

Answer,    Denial    of     Plaintiff's     In- 
terest; 

Answer,  Denial  of  Loss. 
Landlord  and  Tenant: 

Denial    of    Hiring; 

Denial   of  Use   and  Occupation; 

Denial  by  Assignee  of  Occupation. 
Libel  and  Slander: 

Answer,  Denial  of  Inducement; 

Answer,   Justification   and   Denial   ot 
Malice  in  Charge  of  Larceny. 
Mortgages  : 

Answer,   Denial   of   Mortgage; 

Answer,   Denial   of   Having   Assumed 
Mortgage. 
Negligence: 

Answer,    Denial    of     Ownership      of 
Cause  of  Injury; 

Answer,     Denial    of      Ownership      of 
Plaintiff. 
Nuisance: 

Answer,  Denial  of  Nuisance; 

Answer,   Denial   of   Plaintiff's   Title; 

Denial   of  Act. 
Partnership  : 

Answer,  Denial   of  Partnership. 
Payment: 

Answer,   Denying   the  Promise   as  to 
Part,   and  Payment  as  to   Residue. 
Performance  : 

Answer,    Denial    of    Plaintiff's     Per- 
formance; 

Answer,  Traverse   of  Plaintiff's  Gen- 
eral  Allegation   of  Performance. 
Replevin: 

Denial    of    Taking. 
Sales : 

Answer,  Denial   of  Sale; 

Answer,     Denial     That     Credit      Has 
Expired; 

Answer,    Denial    of    Plaintiff's    Title 
to   Goods  When   Sold; 

Answer,  Denial  of  Necessaries. 
Specific  Performance: 

Denial  of  Payment  or  Tender; 

Denial    of    Part    Performance; 

Denial    of   Delivery   of   Possession; 

Denial    of   Readiness   To   Convey; 

Denial    of   Title. 
Tender: 

Answer,    Denial   of   Part,    Tender    of 
Residue. 
Trespass : 

Answer,   Denial    of    Preaking; 

Answer,    Denial    of   Taking; 

Denial  of    Plaintiff's   Title; 

Answer,    Denial    of    Plaintiff's    Title 
as  to  Part; 


Answer,    Denial    of    Plaintiff's    Pos- 
session; 

Denial    of   Plaintiff's   Right    to    Pos- 
session. 
Tro\-er  and  Conversion: 

Answer,  Denial   of  Bailment; 

Answer,   Denial   of   Detention; 

Answer,    Denial    of    Conversion; 

Answer,  Denial  of  Plaintiff's  Owner- 
ship; 

Answer,    Denial    of     Assignment     of 
Cause  of  Action. 
Trusts  and  Trustees: 

Answer   by   Trustee,  With  Denial   of 
Having  Acted; 

Answer,  Denial   of  Trusteeship. 
"Warranty  : 

Denial   of  Representation; 

Answer,    Denial    of   Warranty; 

Answer,    Denial    of   Breach. 
Waste  : 

Answer,  Denial  of  Waste. 


DEPOSIT  IN  COURT. 

I.     Notice  of  Motion,  3S7 

A.  For  payment  Into  Court,  387 

B.  For    Payment    of    Claim,    or    De- 

livery of  Property,  388 
IL     Orders,  388 

A.  For  Payment  Into  Court,  388 

B.  To  SatCsfy  Part  of  Claim,  388 

C.  On  Paying  Money  Into  Court,  388 

D.  To  Deliver  Property,  388 

B.     Voluntary  Payment  Into  Court,  388 
CROSS-REFERENCE : 
Tender  : 
Order  for  Leave  To  Pay  Money  Into 
Court. 

L     Notice  of  Motion. 

A.     Notice    of    Motion    for    Payment 

Into    Court. 
Sir:      Take   notice,   that   I   intend   to 
move     this     honorable     court     on     the 
day  of  next,  at   ten 


o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel   can  be  heard,  at 

the   in    the   city   of  , 

for  an  order  that  the  above  named  de- 
fendant may,  on  or  before  the 

(lay    of    next,    pay    into    the 

hands  of  the  register  of  tliis  court,   in 

trust  in  this  cause,  the  sum  of  $ , 

admitted  by  the  answer  of  the  said 
defendant  to  be  due  from  him;  and 
that  the  same,  when  paid  in,  may  bo 
deposited  in  trust  by  the  regis! er  in 
such  bank,  or  invested  by  him  in  trust 
in  such  manner  as  this  court  sliall  di- 
rect, with  costs.  And  for  such  further, 
or  for  such  other  order  or  relief  as  the 
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court  may  think  proper  to  jjrant;  which 
motion  will  It  founilcd  on  t  ho  bill  ar.i' 
answer    in    this    oniiso. 

Dateil  Deo.  ."th.  1S43. 
To   W.   N.,  esq.,   sol.   for  deft. 
Yours,  etc., 

.T.    E.,    sol.    for   conipt. 

2  Barb.  Ch.  Tr.  432. 

B.  Xotirr  of  }f<)lion  for  Pinimint  of 
Ptirt  of  Chiim,  or  far  Delivery 
of   rroperli/. 

Take  notice,  that  on  the  i)leaclinp;s 
in  this  action,  the  unclersiijned  will 
move    the    court,   at    a   special    term    to 

be    held   at    ,   on    the 

day  of  ,  18 ,  at  

o'clock    in    the    1    noon,    or    as 

soon  thereafter  as  counsel  can  be  heard, 
for  an  order  that  (state  object  as  in 
either  II,  B,  or  IT.  D),  and  for  such 
other  or  further  relief  as  may  be  just 
(and  for  the  costs  of  this  motion).  2 
Al.h.    Forms   402. 

II.     Orders. 

A.  Ordtr  for  Payment  Into  Court. 

On  reading  and  filing  bill  and  an- 
swer in  this  cause  (and  due  proof  of 
service  of  notice  of  this  motion)  and  on 
motion  of  J.  E.,  solicitor  for  the  com- 
plainant, and  on  hearing  Mr.  N.  in  oppo- 
sition to  said  motion  (or  no  one  appear- 
ing to  oppose)  it  is  ordered  that  tlie  de- 
fendant C.  D.  do,  on  or  before  the 

day    of   next,    pay    into     the 

hands  of  the  register  of  this  court, 
in    trust    in    this    cause,     the     sum     of 

$ ,   admitted   by  the  answer  of 

said  defendant  to  be  due  from  him; 
and  that  when  such  money  is  paid  in 
it  be  deposited  by  said  register,  in 
trust,  in  the  Bank  of  (or  in- 
vested on  bond  and  mortgage,  in 
trust),  to  the  credit  of  this  cause,  there 
to  remain  until  the  further  order  of 
this    court.      2   Barb.   Ch.   Pr.   433. 

B.  Order  To   Satisfy  Part   of  Plain- 

tiff's  Claim. 

On  the  pleadings  in  this  action, 
whereby  it  appears  that  the  defendant 
admits  that   the   plaintiff  justly  claims 

from_   him    dollars     (and     on 

reading  and  filing  proof  of  due  service 
of  notice  of  this  motion),  now  on  mo- 
tion of  O.  P.,  counsel  for  plaintiff,  after 
hearing  Q.  R.,  counsel  for  defendant 
(or,   no   one   appearing),   in   opposition: 

Ordered,    that    the   defendant   pay   to 

the    plaintiff,     within days 

after    service    of    this    order,    

dollars,  with  interest  from  the 

•lay  of ,  18 (and  


dollars,  costs  of  motion);  and  that  the 
jilainfiff  have  leave  to  issue  execution 
against  the  property  (and  person)  ot 
tho  defendant  for  the  same,  if  not  so 
paid.     2   Abb.   Forms  403. 

C.  Order     on     Paying     Money     Into 

Court. 
On    motion    of    Mr.    G.    11.,    attorney 
for    the    defendant,    it    is    ordered,    that 
the  defendant  have  leave  to  bring  into 

court   the   sum   of  dollars  and 

cents,  admitted  by  liim   to  be 

due  the  plaintiff  in  this  cause;  and 
tiiat  thereupon  (unless  the  said  plain- 
tiff shall  accept  thereof,  with  costs  to 
be  taxed,  in  full  discharge  of  this  ac- 
tion) the  said  sum  shall  be  struck  out 
of  the  said  plaintiff's  declaration  in 
this  cause,  and  the  same  shall  be  paid 
out  of  court  to  the  said  plaintiff  or 
his  attorney;  and  that  on  the  trial 
of  the  issue  (to  be  joined)  in  this 
cause,  the  said  plaintiff  shall  not  be 
permitted  to  give  evidence  for  the  sum 
so  brought  into  court.  Burr.  App.  447, 
§875;  Yates'  Forms  85. 

D.  Order   To  Deliver  Property. 

On  the  pleading  in  this  action,  where- 
by it  appears  that  the  defendant  Y.  Z. 
admits  that  he  has  in  his  possession 
(or,  under  his  control),  the  property 
hereinafter  mentioned,  and  that  it  is 
the  property  of  the  plaintiff  ,(sind  on 
reading  and  filing  proof  of  due  service 
of  notice  of  this  motion),  on  motion 
of  O.  P.,  counsel  for  plaintiff,  after 
hearing  Q.  R.,  counsel  for  defendant 
(or,  and  no  one  appearing),  in  opposi- 
tion: 

Ordered,    that    the    defendant    Y.    Z., 

within  days  after  the  service 

of  this  order,  deposit  in  court  (speci- 
fying the  property),  subject  to  the  fur- 
ther direction  of  tlie  court  (or^  deliver 
to  the  plaintiff,  specifying  the  prop- 
erty),   (and  pay  dollars  costs 

of  motion).     2   Abb.  Forms  402. 

E.  Order  Permitting   Voluntary  Pay- 

ment Into  Court. 
On  motion  of  Ar'Kinstry  &  Tall- 
madge,  attorneys  for  defendant,  or- 
dered, that  the  defendant  have  leave 
to  bring  into  court  .tOO;  and  thereupon, 
unless  the  plaintiff  shall  accept  there- 
of, with  costs  to  be  taxed,  in  full  dis- 
charge of  this  action,  the  said  sum 
of  $60  shall  be  struck  out  of  the 
declaration,  and  the  said  sum  shall  be 
paid  out  of  the  court,  to  the  plaintiff 
or  his  attorney;  and  on  the  trial  of 
the   issue   in    this   cause,    the    plaintiff' 
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shall  not  be  permitted  to  give  evi- 
dence  for  the  sum   brought  into   court. 

(A  copy.)        John  Keys  Paige,  elk. 

Bank  of  Columbia  r.  Southerland,  3 
Cow.   (N.  Y.)   336. 


DEPOSITIONS. 

I.     By  Commission,  389 

A.  Notice    of    Application    for    Com- 

mission, 389 

B.  Affidavit    To    Obtain    Commission, 

389 

C.  Order  for  Commission   With   Stay, 

390 

D.  Order     for     Commission     Without 

Stay,  390 

E.  Commission      To      Examine      Wit- 

nesses, 390 

F.  Commission    for    Purpose    of    Mo- 

tion,   391 

G.  Notice    To    Settle   Interrogatories, 

391 

H.     Interrogatories      Under      Commis- 
sion, 391 

I.      Cross-Interrogatories,  392 

J.      Stipulations,   392 

1.  As    to    Mode   of   Returning,   392 

2.  As  to  Method  of  Taking,  392 
K.     Deposition,  392 

L.     licturn   to  Commission,  392 

n.     Depositions  on  Notice,  393 

A.  Notice   of  Taking   Deposition,  393 

B.  Caption  of  Deposition,  393 

C.  Certificate   to   Deposition,  393 
m.     Letters  Rogatory,  394 

A.  To  Foreign   Court,  394 

B.  Interstate,  394 

1.  Letters  Rogatory,  394 

2.  Commission    in   Eesponse,  39-5 

3.  Letters   Where  Witness  Refused, 

39.J 

4.  Order  for  Taking  Deposition,  395 

5.  Subpoena,   396 

6.  Order    To    Show    Cause    in    Con- 

tempt,   on    Letters     Rogatory, 

7.  Commitment  for  Refusal  To  Tes- 

tify on    Lrttrrs   Rofinlory,  397 
IV.     Affidavit  To   Suppress  Deposition, 
Notice   Signed   by    Unauthorized 
Person,  3 it  7 

CRORS-REFERENC?:S: 
Cross-Bill: 

Petition    To    Use    Depositions     in     a 
CrosH-Cause. 
Equity  .Furisdiction  and  Procedure: 
Affidavit,  for  Order  To  Examine  Wit- 
nesH    Abroad. 
Heari.vg: 
Notice  of  Motion   To   Suppress  Dep- 
ositions. 


Interstate  Commerce  Commission: 
Notice    of   Taking   Deposition    Under 
Eule  XII. 

I.    By  Commission. 

A.  Notice  of  Application  To  Judge 
for  Commission. 

Sir:  Please  to  take  notice  that  on 
the  affidavit,  of  which  the  annexed  is 
a  copy,  an  application  will  be  made  to 
(here  name  the  supreme  court  justice, 
or  circuit  judge),  at  his  chambers  in 
,     on     the day     of 


next,  for  an  order  that  a  com- 
mission issue  in  this  cause,  to  be  di- 
rected to  E.   S.,  T.  U.  and  V.   W.,   of 

,    merchants    (or    as    the    case 

may  be),  authorizing  them,  or  any  two 
of  them,   to  examine   on   oath  I.   J.,   of 

,   as  a  witness  on   the   part  of 

the  (defendant),  on  interrogatories  to 
be  annexed  to  the  said  commission,  in 
which  the  (plaintiff)  will  be  at  liberty 
to  join.     Burr.  App.   199,   §380. 

B.  Affidavit  To  Obtain  Commission 
To  Take  Deposition. 

"Thomas  Cantwell,  being  duly  sworn, 
says  that  he  is  one  of  the  attorneys 
for  the  plaintiff  in  the  above  entitled 
action.  That  this  action  is  brought  to 
recover  the  sum  of  $3,754  from  the  de- 
fendants for  the  work  and  labor  of 
Martin  T.  Lally  in  constructing  a  sec- 
tion of  the  St.  Lawrence  &  Adirondack 
Railroad.  That  said  Lally  made  a  gen- 
eral assignment  to  plaintiff.  Franklin 
county  is  the  place  of  trial.  That  de- 
fendants in  the  answer  allege  that  they 
do  not  owe  the  plaintiff  anything,  and 
that  they  have  paid  said  Lally  and  his 
creditors  for  all  work  performed.  .  .  . 
That  said  Martin  T.  Lally  has  died 
since  the  commencement  of  this  action. 
.  .  .  That  William  A.  Dafter,  who 
resides  at  Swan  River,  in  the  state 
of  Minnesota,  and  Joseph  P.  Lally,  who 
resides  at  Detroit,  Michigan,  are  nec- 
essary and  material  witnesses  for  the 
plaintiff  on  the  trial  of  this  action,  and 
each  of  them  is  a  necessary  and  mate- 
rial witness  on  this  trial  on  the  follow- 
ing question,  viz.:  Upon  the  amount 
of  work  and  labor  performed  by  said 
Lally,  and  upon  the  amount  of  pay- 
ments which  the  defendants  made  to 
said  Lally,  and  upon  the  damages  which 
said  Lally  suffered  from  the  unreason- 
able delays  of  the  defendants.  That 
said  Dafter  is  a  civil  engineer,  and 
acted  as  the  engineer  of  the  said  Mar- 
tin T.  Lally  in  the  construction  of  said 
railroad,   and   in   making   tlio  esliniates 
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of  the  amount  of  work  |H'rforiiic(i,  aiul 
sniil  Joso)»li  v.  Lally  was  tlio  lirotlior 
of  said  Martin,  and  actrd  as  liis  coii- 
fidi'titial  man  and  liflpcr  in  said  work, 
and  sail!  I^aftor  and  said  Josepli  P. 
Lally  talked  with  dcpontMit  at  ^ialono 
boforo  thov  wont  away,  and  told  do- 
ponont  what  thoy  eoiihl  swear  TO,  and 
that  they  would  and  could  testify  as 
to  the  amount  of  work  performed  by 
said  Lally,  and  also  as  to  the  said  de- 
lays and  damages,  all  of  which  are  in 
controversy  in  this  action.  That  each 
of  said  witnesses  is  a  necessary  and 
material  witness  for  the  plaintiff  on 
the  trial  of  said  action,  as  deponent 
has  advised  the  plaintiff,  after  such 
statement  of  said  witnesses,  and  verily 
believes  to  be  true,  and  that  without 
the  testimony  of  said  witnesses  and 
each  of  them  the  plaintiff  cannot  safely 
proceed  to  the  trial  of  this  action,  as 
deponent  has  also  advised  the  plaintiff, 
after  such  statement,  and  verily  be- 
lieves. That  neither  of  said  witnesses 
is  now  within  the  state  of  New  York, 
but  the  said  "William  A.  Dafter  is  now 
at  or  near  Swan  River  aforesaid,  and 
that  deponent  had  a  letter  from  him  at 
that  place  recently.  That  said  Joseph 
P.  Lally  resides  at  76  Windsor  street, 
Detroit,  Mich.,  and  is  not  now  in  the 
state  of  New  York,  as  deponent  verily 
believes,  because  this  deponent  had  "a 
letter  from  said  Joseph  P.  Lally,  dated 
and  postmarked  at  Detroit  not  long 
ago."  Laidley  v.  Rogers,  67  Hun  653, 
22  N.  Y.  Supp.  468. 

C.  'Order  for  Commission  With  Stay 
of  Proceedings. 

On  reading  and  filing  affidavits  in 
this  cause,  and  on  motion  of  Mr.  H., 
of  counsel  for  the  defendant,  and  after 
hearing  counsel  in  opposition  thereto, 
ordered  that  a  commission  issue  in  this 
cause,  to  be  directed  to  R.  S.,  T.  U., 
and  V.  W.,  of  the  (city  of  Boston,  in 
the  commonwealth  of  Massachusetts, 
merchants),  to  examine  on  oath  I.  J., 
of  the  (city  of  Boston  aforesaid,  mer- 
chant), as  a  witness  in  this  cause  on 
the  part  of  the  defendant,  on  interrog- 
atories to  be  annexed  to  the  said  com- 
mission; and  that  the  plaintiff  have 
leave  to  join  in  the  said  commission; 
and  that  the  same  may  be  returned  by 
mail,  addressed  to  (the  clerk  of  the 
county  of  ),  and  that  all  pro- 
ceedings in  this  cause  be  stayed,  until 
the  return  of  such  commission.  Burr. 
App.  462,  §932. 


I).     Ordtr     for     C<>mmiK,sion      D'itliout 

SI  a;/. 
On    reading    ami    filing,    etc.,    and    on 
motion,   etc.    (as   in    1,   B),   ordered   that 
a   commission   issue  in   this  cause,  with- 
out   a    stay    of    proceedings,    to    l)e    di- 
rected, etc.,  in  which  the  jilaintiff  sliaU 
be  at  liberty  to  .ioin,  etc.,  and  tliat  the 
same  bo  returned,  etc.     Burr.  App.  462, 
S033. 
E.     Commission     To     Examine     Wit- 
nesses   (a). 
The  people  of  the  state  of  New  Yorlc, 
by  the  grace  of  God,  free  and  inde- 
pendent, to  R.   S.,  T.  U.,  and   V.  W., 
of  the  (city  of  Boston),  in  (the  com- 
monwealth   of    Massachusetts),     mer- 
chants, greeting: 

Whereas  it  appears  to  our  justices 
of  our  supreme  court  of  judicature  for 
our  said  state,  that  I.  J.,  of  the  (city 
of  Boston),  aforesaid,  in  the  said  (com- 
monw^ealth,  merchant),  (if  several  wit- 
nesses, designate  them  separately),  is 
a  material  witness  (or  are  material 
witnesses),  in  a  certain  cause  now  de- 
pending in  our  said  supreme  court,  be- 
tween A.  B.,  plaintiff,  and  C.  D.,  de- 
fendant, and  that  the  personal  attend- 
ance of  the  said  witness  (or  witnesses) 
cannot  be  procured  at  the  trial  of  the 
said  cause:  We,  in  confidence  of  your 
prudence  and  fidelity,  have  appointed 
you,  and,  by  these  presents,  do  appoint 
you,  or  any  two  of  .you,  commissioners 
to  examine  the  said  witness  (or  wit- 
nesses), and  therefore  we  authorize 
and  empower  you,  or  any  two  of  you, 
at  certain  daj's  and  places,  to  be  by 
you,  or  any  two  of  you,  for  that  pur- 
pose appointed,  diligently  to  examine 
the  said  witness  (or  witnesses,  or  such 
of  them  as  shall  be  produced  before 
you,  or  any  two  of  you,  and  each 
apart),  on  the  interrogatories  annexed 
to  this  commission,  on  his  corporal 
oath  (or  their  respective  corporal 
oaths),  first  taken  before  you,  or  any 
two  of  you,  and  cause  the  said  examina- 
tion of  said  witness  (or  of  each  of  said 
witnesses),  to  be  reduced  to  writing, 
and  signed  by  the  same  witness,  and 
by  yourselves,  or  any  two  of  you,  and 
then  return  the  same,  annexed,  to  the 
said  commission,  unto  our  supreme 
court  of  judicature  aforesaid,  with  all 
convenient  speed,  enclosed  under  the 
seals   of  you,   or  any  two   of  you,   the 

said  commissioners.     Witness, , 

esquire,  our  chief  justice,  at  the   (cap- 
itol,  in  the  city  of  Albany),  this  (twen- 
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tv-second  day  of  October),  in  the  year 
of  our  Lord  one  thousand  eight  hundred 

and . 

.  ,  clerks. 


-,  attorney. 


Burr.  App.  73,  §145;  Till.  Forms  26. 
Commission   To  Examine  Witnesses   (b). 

That  reposing  said  trust  and  confi- 
dence in  your  integrity,  do  authorize 
and  empower  you  to  cause  A.  B.  Long 
to  appear  before  you  at  such,  time  and 
place  as  you  may  appoint,  and  him 
upon  oath  to  examine  touching  all  such 
matters  and  things  as  he  shall  know 
of  and  concerning  a  certain  matter  of 
controversy  in  our  superior  court  for 
the  county  of  Rutherford  pending, 
wherein  N.  M.  Street  and  others  are 
plaintiffs  and  D.  W.  Q.  Andrews  is 
defendant.  And  the  deposition  in  writ- 
ing by  you  so  taken  the  same  to  trans- 
mit, sealed  with  your  seal,  to  our 
superior  court,  to  be  held  for  said 
county  on  the  first  day  of  February, 
1894. 

Witness:  J.  F.  Flack,  clerk  of  said 
court,  at  office  in  Eutherfordton,  on  the 
25th   day   of  January,   1S94. 

J.  F.  Flack, 
Clerk   of   the   superior   court. 

Street  v.  Andrews,  115  X.  C.  417,  20 
S.  E.  450. 

F.     Commission    To   Examine    Witness 
for  Purpose  of  Motion. 
The  people  of  the   state   of  New  York, 

to  W.  D.   (and  T.  H.),  of  the   (town 

of ,     in      the     county      ol 

),  greeting: 

We  hereby  authorize  and  empower 
you  (or  either  of  you)  to  take  the 
testimony    of    J.    T.-  W.,    of 


(residence  of  witness),  to  be  used  on  a 
motion  (or  other  proceeding,  stating  it 
briefly),  pending  before  our  justices  ot 
our  supreme  court  of  judicature;  for 
that  the  said  J.  T.  W.  hath  refused 
voluntarily  to  make  his  deposition  in 
the  premises.  We  therefore  require 
you  diligently  to  examine  him  touch 
jng  the  premises  (or,  if  interrogatories 
are  annexed,  on  tlie  interrogatories 
hereto  annexed),  first  administering  to 
him  an  oath  well  and  truly  to  testify 
in  the  premises  (or  to  answer  the  said 
interrogatories),  and  after  the  same 
hath  been  reduced  to  writing,  signed 
by  you  (or  any  one  of  you),  and  the 
said  J.  T.  W.,  return  the  same  annexed 
to  this  commission  to  our  justices  of 
our  supreme  court  of  judicature,  with 
all   convenient    speed,    enclosed     under 


your  seal   (or  seals,  or  the  seal  of  any 
one   of  you). 

Witness,  Greene  C.  Bronson,  esquire, 
chief  justice,  etc.  (teste  in  the  usual 
form). 

, ,  clerks. 

,  attorney. 

Burr,  App.  73,  §146;  Yates'  Forms 
650. 

G.     Notice    of    Attending    Judge    To 

Settle  Interrogatories, 
Sir:  Please  to  take  notice  that  the 
interrogatories  of  which  the  within  is 
a  copy  will  be  presented  for  settlement 
to  (or  will  be  settled  before),  (here' 
name   the   officer),   at   his    chambers   in 

,     on     the day     of 

next,   at   (10   o'clock)    in   the 

forenoon.     Burr.   App.   199,   §381. 

H.  Interrogatories  for  Examination  of 
Witnesses  Under  a  Commission. 
Interrogatories  to  be  administered  to 
I.  J.,  of  the  (city  of  Boston),  in  the 
(commonwealth  of  Massachusetts),  a 
witness  to  be  produced,  sworn  and 
examined,  under  and  by  virtue  of 
the  annexed  commission,  before  R.  S., 
T.  U.  and  V.  W.,  merchants,  all  re- 
siding in  the  (city  of  Boston),  afore- 
said, the  commissioners  therein 
named,  in  a  certain  cause  now  pend- 
ing and  at  issue  in  the  supreme  court 
of  judicature  of  the  people  of  the 
state  of  New  York,  wherein  A.  B. 
is  plaintiff,  and  C.  D.  is  defendant; 
on  the  part  and  behalf  of  the  said 
plaintiff  (or  defendant). 
First  interrogatory.  What  is  your 
name,  age,  and  occupation,  and  where 
do  j'ou   reside? 

Second  interrogatory.  Do  you  know 
the  parties,  plaintiff  and  defendant,  in 
the  title  of  these  interrogatories  named, 
or  either,  and  which  of  them;  and  how 
long  have  you  known  them,  or  either 
of  them,  and  which  of  them? 

Third  interrogatory.  (If  it  relate  to 
a  paper  to  be  proved.)  Look  upon  the 
deed  (or  paper  writing)  now  produced 
and  shown  to  you,  at  this,  the  time 
of  your  examination,  marked  (A),  pur- 
porting to  be  (state  briefly  the  pur- 
port). Was  or  was  not  such  deed  (or 
paper  writing)  executed  in  your  pres- 
ence? If  yea,  by  whom,  when  and 
where? 

Fourth  interrogatory.  (Proceed  with 
the  interrogatories,  according  to  the 
circumstances   of   the   case.) 

Lastly.  Do  you  know  any  other  mat- 
ter  or  thing,   toucliiug   the   matters   in 
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ijuostion,  tliat  may  ti'iul  to  tlio  IxMiofit 
or  aihant:i;;o  of  "tlio  said  plaint ilT  ^or 
aofoiuiant)?  If  ypa.  doclaio  tlio  same 
fully  and  at  largo,  as  if  you  had  been 
partii'ularly  intorroj^ated  thereto. 
E.  F..  attoriiev.  and  of  counsel  for  plir. 

Burr.  App.  "iSl,  §258. 

I.     Crosslutcrroijatoricx  for  Exaitiiua- 
tion    of    ll'ttiu'sscs     Uudtr    a 
CommiN.sioii. 
Interrogatories    to    be    administered   by 

way    of    cross-examination,    to    I.    J., 

etc',  (as  in  the  title  of  interrogatories 

in  the   last  form): 

First  cross-interrogatory.  Do  you, 
etc.  (proceeding  with  each  cross-inter- 
rogatory, in  a  separate  paragraph,  as 
in   the  last  form). 


Attorney,  and  of  counsel  for  (dft.) 
Burr.  App.  132,  §259. 
J.     Stipulations. 

1.  Stipulations  as   To  Mode  of  Ec- 

turning  Commission. 
It  is  hereby  stipulated  by  and  be- 
tween the  parties  plaintiff  and  defend- 
in  this  cause,  that  either  of  the  said 
parties  (or  their  attorneys)  may  receive 
the  commission,  interrogatories,  cross- 
interrogatories  and  depositions  in  said 
cause  from  the  commissioners  executing 
the  said  commission,  or  either  of  them, 
duly  sealed  up,  and  deliver  them,  thusi 
sealed,  to  the  clerk  of  (naming  the 
clerk),  and  that  the  affidavit  of  such 
party  (or  attorney)  that  he  did  so  re- 
ceive and  deliver  the  package  unopened 
shall  be  evidence,  and  of  like  effect, 
as  if  the  commission  were  returned 
pursuant  to  the  rule  of  court  granting 
the  same.     Burr.  App.  478,  §971. 

2.  Stipulation    as    To    Method     of 

Taking. 

"It  is  stipulated  by  the  parties  that 
the  deposition  of  the  witness  shall  be 
taken  in  shorthand  and  the  steno- 
graphic notes  signed  by  him,  and  that 
the  deposition  shall  be  written  out  on 
typewriter  and  the  transcript  signed  by 
the  notary  public  before  whom  the  dep- 
osition was  taken,  which  shall  have  the 
same  effect  as  if  the  same  were  written 
out  in  longhand,  or  typewritten  and 
signed  by  the  witness  himself."  Co- 
lumbus B.  Co.  V.  Patterson,  143  Fed. 
245,  73  C.  C.  A.  603. 

K.  Deposition  Pursuant  To  Commis- 
sion. 

"  'State  of  Delaware,  Kent  coun- 
ty, Bc.  By  virtue  of  the  annexed 
commission,     I,     John     Fisher,     one     of 


t  lie  coinniissioners  therein  named, 
together  with  Artluir  Johns,  the 
clerk  by  me  ajjpointed,  have,  this 
ninth  day  of  October,  in  the  year  18 — , 
met  at  the  house  of  Abner  Harris,  in 
the  county  aforesaid,  at  the  hour  of  3 
o'clock  in  the  afternoon,  as  by  appoint- 
ment and  notice  thereof  given,  and 
having  taken  the  oath  annexed  to  the 
said  coinniissiou,  a  certificate  whereof 
is  hereunto  annexed,  proceeded  to  the 
execution  of  the  same  commission. 
Whereupon  Philip  D.  Feddeman,  a  wit- 
ness proiluced  by  the  defendant  in  this 
commission  named,  being  duly  sworn 
true  and  perfect  answers  make  to 
all  such  interrogatories  as  to  him  should 
be  put  in  this  cause,  and  therein  to 
speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  To  the  first 
interrogatory,  this  deponent  answereth, 
and  saith.  That,'  etc.  Then  follow  the 
answer  which  the  deponent  signed,  etc. 
'Taken,  sworn  and  subscribed,  this  9th 
day  of  October,  18 — ,  before 

John  Fisher,  Comr. '  " 
Walkup  V.  Pratt,  5  Har.  &  J.   (Md.) 
51. 

L.     Belurn  To  Comm,ission  (o). 

"I  beg  leave  to  return  to  the  honor- 
able the  judges  of  Queen  Anne's 
county  court,  of  the  state  of  Maryland, 
that  in  virtue  of  the  annexed  commis- 
sion, to  me  directed,  having  first  my- 
self taken  the  oath  aforesaid  to  the 
said  commission  annexed,  and  presented 
for  me  to  take,  and  liaving  also  admia* 
istered  to  Arthur  Johns,  the  person  by 
me  appointed  clerk  of  the  said  com- 
mission, the  oath  to  the  said  commission 
annexed,  and  presented  for  him  to  take, 
I  have  caused  Philip  D.  Feddeman,  a 
witness,  to  be  sworn,  and  his  deposi- 
tion fairly  and  truly  to  be  written 
down,  as  by  the  said  commission  I  am 
directed;  all  which,  together  with  the 
said  commission,  I  return,  closed,  to 
your  honorable  cour^,  under  my  hand 
and  seal,  this  9th  day  of  October,  18 — , 
as  by  the  said  commission  I  am  di- 
rected. 

John   Fisher,    Comr.    (S.    L.)." 

Walkup  V.  Pratt,  5  Har.  &  J.   (M.d.) 
51. 
Return  to  Commission   (&). 

Pursuant  to  the  annexed  commission 
to  me  directed,  I,  B.  M.  Edney,  com- 
missioned under  the  authority  thereof, 
on  the  30th  day  of  January,  1894,  at 
the  residence  of  A.  B.  Long,  Sr.,  in 
Logan's  Store  Township,  in  Rutherford 
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county,  N.  C,  defendant  D.  W.  Q.  An- 
drews present,  plaintiff  N.  M.  Street 
absent,  proceeded  to  take  the  deposi- 
tion of  A.  B.  Long,  Sr.,  who,  being 
first  duly  sworn  on  the  Holy  Evangel- 
ist to  speak  the  truth,  the  whole  truth 
and  nothing  but  the  truth  between  the 
parties  named  in  said  commission,  de- 
poses as  follows: 

The  foregoing  deposition  of  A.  B. 
Long,  Sr.,  was  sworn  to  and  subscribed 
before  me  at  the  time  and  place  men- 
tioned in  the  caption, 

B.  M.  Edney, 

Commissioner, 

Street  r.  Andrews,  115  N.  C.  417,  20 
S.   E.   450. 

Note. — Held  deposition  improperly 
suppressed.  "There  was  no  evidence 
offered  that  it  was  not  taken  between 
the  hours  mentioned  in  the  notice,  and 
there  is  no  presumption  that  it  was 
not." 
Beturn  to  Commission    (c). 

By  virtue  of  the  commission  hereto 
annexed,  I  have  this  7th  day  of  October, 
1854,  at  the  oflfice  of  Clarke  &  Terrell, 
in  the  town  of  Dayton  in  said  county, 
cause  the  above  named  E.  D.  Connor 
(or  Wm.  G.  Lancaster),  the  witness  in 
said  commission  named,  who  is  per- 
sonally known  to  me,  to  come  before 
me;  who,  after  being  duly  sworn,  de- 
posed as  set  forth  above  in  his  an- 
swers to  the  annexed  interrogatories; 
that  his  said  answers,  as  above  set 
forth,  were  reduced  to  writing,  read 
over  to,  approved,  and  signed  by  said 
witness  in  my  presence.  Given  under 
my  hand  and  seal,  etc.  Roberts  v. 
Fleming,  31   Ala.  683. 

Note. — Held  in  compliance  with  code, 

II,     Depositions  on  Notice. 

A.     Notice  of  Talcing  Deposition   (a). 

"Take  notice  that  on  Monday,  the 
third  day  of  February.  A.  D.  1862,  at 
the  hour  of  ]0  o'clock  a.  m.  of  said 
day,  before  G.  P.  McClimans,  esq.,  a 
justice  of  the  peace,  at  his  office  in 
Sandoval,  Illinois,  we  shall  take  the 
deposition  of  D.  H.  Stead,  a  witness  to 
be  examined  on  the  part  of  said  plain- 
tiff, and  which  said  deposition  will  be 
read  in  evidence  at  the  trial  of  said 
cause,  and  when  and  where  you  may 
appear  and  cross-examinf  said  witness, 
if  you  see  proper."  Illinois  rcntral  R. 
E.  Co.  V.  Cowles,  32  Til.  116,  118, 
Notice  of  Taking   Deposition   (b). 

Take  notice,  that  on  Monday,  the 
third  day  of  February,  A.  I),   1862,  at 


the  hour  of  10  o'clock  a.  m.  of  said 
day,  before  G.  P.  McClimans,  esq.,  a 
justice  of  the  peace,  at  his  office  in 
Sandoval,  Illinois,  we  shall  take  the 
deposition  of  D.  H.  Stead,  a  witness 
to  be  examined  on  the  part  of  said 
plaintiff,  and  which  said  deposition  will 
136  read  in  evidence  at  the  trial  of 
said  cause,  and  when  and  where  you 
may  appear  and  cross-examine  said  wit- 
ness, if  vou  see  proper.  Illinois  Cent. 
R.  Co.  r.' Cowles,  32  111.  117, 

B,     Caption   of  Deposition  on  Notice 

"The  deposition  of  "William  S.  Ray- 
ner,  taken  before  the  undersigned  com- 
missioner of  affidavits  in  and  for  the 
southern  district  of  Mississippi,  at  the 
clerk's  office  of  the  circuit  court  of 
the  United  States  for  the  southern  dis- 
trict of  Mississippi,  in  the  town  of 
Jackson,  between  the  hours  of  eight 
o'clock  a.  m..  and  three  p.  m.,  on  the 
3rd  day  of  May,  A.  D.  1843,  according 
to  a  notice  by  me  issued  and  here- 
unto annexed;  said  deposition  to  be 
read  as  evidence  on  the  part  of  the 
defendant  (de  bene  esse)  in  the  trial 
of  a  certain  action  at  law,  depending 
and  mentioned  in  the  circuit  court  of 
the  United  States  for  the  southern  dis- 
trict of  Mississippi,  wherein  Benjamin 
D.  Harris  is  plaintiff,  and  Winter  and 
Wall  defendants."  (Then  follows  the 
deposition,  to  which  is  attached  the 
following    certificate:) 

"United    States    of    America,    South- 
ern District  of  Mississippi,  set."  Harris 
V.  Winter,  7  Wall  (U.  S.)  693,  12  L.  ed. 
875. 
Caption  of  Deposition    (ft). 

Deposition  of  D.  W.  Stead,  a  resi- 
dent of  Marion  county,  state  of  Illi- 
nois, aged  about  thirty  years,  a  wit- 
ness on  the  part  of  the  plaintiff  in 
the  above  entitled  suit,  now  pending 
before  Joseph  B.  Smith,  justice  of  the 
peace  in  and  for  the  county  of  Stephen- 
son, and  state  of  Illinois,  aforesaid, 
produced,  sworn  and  examined  before 
George  P.  McClimans,  a  justice  of  the 
peace  in  and  for  said  county  of 
Marion,  on  the  3d  day  of  February, 
A.  D.  1862,  at  the  office  of  said  justice, 
in  the  town  of  Sandoval,  taken  by 
virtue  of  the  annexed  notice.  Illinois 
Cent.   R.   Co.   v.  Cowles,  32   HI.   117. 

C     Certificate  to  Deposition  on  Notice 
(a). 

"I,  George  W.  Miller,  commissioner 
of  affidavits,  etc.,  in  and  for  the  south- 
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cm  ilisfriof  of  Mississippi,  do  licrcliy 
oortifv  tli.'it  tlio  foroj;oiiiji  doposition  ol 
William  S.  Khviht  was  taken,  sub- 
sorihiHl,  and  sworn  to  lu'foro  mo,  and 
by  mo  rodiu'od  to  writing  in  tlio  pros- 
onoo  of  said  witness,  at  the  time  and 
place  mentioned  in  the  caption  thereof, 
at  the  time  of  which  I  was  attended 
by  James  M.  Wall,  one  of  the  defend- 
ants, and  William  il.  Kivcs,  esq.,  attor- 
ney for  plaintitV,  who  declined  i)utting 
any  interrojjatories  to  said  witness.  1 
further  certify  that  I  am  not  a  counsel 
for  either  party,  or  interested  in  the 
event  of  said  cause. 

"(Jiven   under   my   hand   and   seal   at 
Jackson,   this   3rd   day   of   May,  A.   D. 
1S43. 
"Geo.  W.  Miller,  U.  S.  commissioner." 

Harris  r.  Winter,  7  Wall.  (U.  S.)  693, 
12   L.   ed.   875. 

Certificate  of  Deposition    (ft). 
State  of  Illinois,  Marion  county,  ss. 

I,  the  subscriber,  a  ,iustiee  of  the 
peace  in  and  for  said  county,  do  cer- 
tify that  the  above  deposition  was 
taken  at  the  time  and  place  mentioned 
in  the  caption  thereof;  that  the  said 
witness  was  first  duly  sworn;  that  the 
said  deposition  was  first  carefully  read 
to  him  and  signed  by  him. 

Dated  this  3d  day  "of  February,  A.  D. 
1862. 

G.  P.  McClimans,  J.  P. 

Illinois  Cent.  R.  Co.  v.  Cowles,  32 
111.   117. 

Note. — Held  that  the  hour  of  taking 
the  deposition  might  be  supplied  from 
the  annexed  notice  b}'  reference  in  the 
caption.     See  II,  A,  (b),  B,  (b),  above. 

m.    Letters  Rogatory, 

A.     Letters      Bogatory      to      Foreign 

Court. 
United   States.     District   of   Pennsyl- 
vania.     Sect. 

The  president  of  the  United  States,  to 
any  judge  or  tribunal  having  juris- 
diction of  civil  causes  at  Havana, 
greeting: 

Whereas  a  certain  suit  is  pending  be- 
fore us  in  which  .John  D.  Nelson,  Ilenrv 
Abbott  and  Joseph  E.  Tatem,  are  the 
claimants  of  the  schooner  Persever- 
ance and  cargo,  and  the  United  States 
of  America  are  the  defendants;  and 
it  has  been  suggested  to  us,  that  there 
are  witnesses,  residing  within  your  jur- 
isdiction, without  whose  testimony,  jus- 
tice cannot  completely  be  done  between 
the  said  parties.  W'e  therefore  request 
you,  that  in  furtherance  of  justice,  you 


will,  by  the  projtor  ami  usual  jjrocess 
of  your  court,  cause  such  witness  or 
witnesses,  as  shall  bo  named  or  pointed 
out  to  you  by  the  said  parties,  or 
either  of  them,  to  appear  before  you, 
or  some  competent  person,  by  you  for 
tliat  i)uri)ose  to  be  appointed  and 
a.uthorized,  at  a  precise  time  and  place 
by  you  to  be  fixed,  and  there  to  an- 
swer on  their  oaths  and  aflirmations,  to 
the  several  interrogatories  hereunto  an- 
nexed; and  that  you  will  cause  their 
dei)ositions  to  be  committed  to  writing, 
and  returned  to  us  under  cover,  duly 
closed  and  sealed  up  together  with 
these  presents.  And  we  shall  be  ready 
and  willing  to  do  the  same  for  you 
in  a  similar  case  when  required.  Wit- 
ness, etc."  Nelson  v.  United  States, 
Pet.  C.  C.  235,  17  Fed.  Cas.  No.  10,116. 

B.     Interstate. 

1.     Letters  Rogatory,  Interstate. 

"Whereas  a  certain  suit,  as  above 
stated  is  pending  before  our  court  of 
common  pleas  aforesaid  in  which  the 
Shannon  Manufacturing  Company  is 
the  plaintiff  and  George  W.  McCaulley 
&  Son  Co.  is  the  defendant  and  it  has 
been  suggested  to  us  that  there  are 
witnesses  residing  within  your  juris- 
diction, without  whose  testimony  jus- 
tice cannot  completely  be  done  be- 
tween the  said   parties. 

"We  therefore  request  j'ou  that  in 
furtherance  of  justice  you  will  by  the 
proper  and  usual  process  of  your  court 
cause  such  witness  or  witnesses  as  shall 
be  named  or  pointed  out  to  you  by  the 
said  parties  or  either  of  them,  to  ap- 
pear before  you  or  some  competent 
person  by  you  for  that  purpose  to  be 
appointed  or  authorized,  at  a  precise 
time  and  place  by  you  to  be  fixed  there 
to  answer  on  their  oaths  and  aflirma- 
tions, to  the  several  interrogatories 
hereunto  annexed,  and  that  you  will 
cause  their  depositions  to  be  committed 
to  writing  and  returned  to  us  under 
cover  and  sealed  up  together  with  these 
presents.  And  we  shall  be  ready  and 
willing  to  do  the  same  for  you  in  a 
similar   case   when    required. 

"Witness  the  Honorable  Isaac  John- 
son, president  judge  of  our  said  court 
of  common  pleas  at  Media  in  said 
county  of  Delaware  this  29th  day  of 
November,  A.  D.  1902. 

"George  M.  Hannum, 
"Deputy  prothonotary." 
(Seal.) 
(Interrogatories  followed.) 
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Shannon  Mfg.  Co.  V.  George  W.  Mc- 
Caulley  &  Son  Co.  (Del.),  56  Atl.  367 
2.  Co7nmission  in  Eesponse  to  Let- 
ters Bogatory. 
"And  now,  to-wit,  this  13th  day  ot 
December,  in  the  year  of  our  Lord  1902, 
the  foregoing  letters  rogatory  having 
been  presented  to  the  superior  court 
of  the  state  of  Delaware  in  and  for 
New  Castle  county,  in  response  to  the 
request  therein  contained  it  is  ordered 
that  a  commission  do  issue  directed 
unto  Clifford  V.  Mannering,  of  the  citj 
of  Wilmington  and  state  of  Delaware, 
giving  and  granting  unto  him  for  full 
power  and  authority  to  call  and  sum- 
mon before  him  at  a  certain  day  and 
place  by  him  to  be  appointed  for  that 
purpose  such  witness  or  witnesses  as 
shall  be  named  or  pointed  out  to  him 
by  the  parties  in  the  said  cause  in 
the  court  of  common  pleas  of  Dela- 
ware county,  in  the  state  of  Pennsyl- 
vania, or  either  of  them,  and  then  and 
there  to  examine  such  witness  or  wit- 
nesses upon  oath  or  afErmation  on  the 
several  interrogatories  annexed  to  the 
said  letters  rogatory,  and  that  the  said 
Clifford  V.  Mannering  do  cause  the 
depositions  of  the  said  witnesses  to  be 
committed  to  writing,  and  when  he 
shall  have  so  done  to  send  the  same 
to  the  said  court  of  common  pleas  of 
Delaware  county,  in  the  state  of  Penn- 
sylvania, under  cover  and  sealed  up 
together  with  these  presents,  as  soon 
as  may  be  convenient  after  the  taking 
of  the  said  testimony."  Shannon  Mfg. 
Co.  V.  George  W.  McCaulley  &  Son  Co. 
(Del.),  .56  Atl.   367. 

*3.     Letters  Eofjatory  Where  Witness 
Befused  on  Commission. 
"To   the    circuit   court   within   and   for 
■    the    county    of    Multnomah,    in    the 
state    of    Oregon,    or    any    judge    or 
trfbunal    having   jurisdiction    of    civil 
cases  in   the  city  of  Portland,  in  the 
county   of   Multnomah: 
"Whereas    in    our    superior    court    in 
the   case   of   Annie   B.    Everett  v.  John 
Stetson,  the  plaintiff  filed  in  said  court 
interrogatories    to    take    the    deposition 
of  Jonathan   Bourne,  Jr.,   of  said  Port- 
land;    and    whereas    after    due    notice 
the   defendant   filed   certain   cross-inter- 
rogatories, and  thereu[)On  a  commission 
to    take   the    deposition    of   said    Bourne 
wa»i  issued  by  this  court,  witli  tlie  sev- 
eral  interrogatories  and  cross-interroga- 
tories  thereto   annexed,  and   afterwards 
A.    ('.    Emmons,   esq.,    of   said    F'ortland, 
a   duly   authorized   notary  public,  com- 


missioned and  authorized  to  take  the 
said  deposition  in  pursuance  of  said 
commission,  issued  his  subpoena  to  said 
Bourne  to  appear  before  him  and  give 
answer  to  the  said  interrogatories,  and 
said  Bourne,  although  duly  served  and 
his  fees  paid  him,  refused  to  appear  or 
show  any  cause  why  he  did  not  ap- 
pear at  the  time  and  place  fixed,  and 
said  commissioner  doubting  his  author- 
ity to  compel  the  attendance  of  said 
Bourne,  has  returned  said  commission 
into  our  superior  court;  and  it  appear- 
ing to  us  that  without  the  testimony 
of  said  Bourne,  justice  cannot  complete- 
ly be  done  between  the  parties;  we 
therefore  request  you  that  in  further- 
ance of  justice  you  will  aflt'ord  your 
aid  in  the  examination  of  said  witness 
by  said  commissioner  upon  said  com- 
mission upon  the  interrogatories  there- 
to annexed;  that  you  will  by  the  usual 
and  proper  process  of  your  court  cause 
the  said  Bourne  to  appear  before  said 
commissioner  at  a  time  and  place  by 
you  to  be  fixed,  and  him  examine  on 
oath,  or  affirmation  to  the  several  inter- 
rogatories to  said  commission  annexed, 
and  that  you  will  cause  his  deposition 
ta  be  committed  to  writing  and  re- 
turned and  duly  closed  and  sealed  up 
and  returned  with  these  presents;  and 
we  shall  be  ready  and  willing  to  do 
the  same  for  you  in  a  similar  case  when 
required. 

"Witness:  Albert  Mason,  esq.,  jus- 
tice of  our  said  superior  court,  at  Bos- 
ton, in  said  county  of  Suffolk,  this 
fifth  day  of  August,  A.  D.   IS!)!. 

"Jos.  A.  Willard,  clerk." 
(Seal  of  the  superior  court.) 

State  V.  Bourne,  21  Ore.  218,  27  Pac. 
1048. 

4.     Order     for     Taling     Dcposiiion 
Fursnant  to  Letters  Bogatory. 

"And  now  this  day,  upon  presenta- 
tion of  this  court  of  letters  rogatory 
from  the  superior  court  of  Suffolk  coun- 
ty, 'Massachusetts,  setting  forth  among 
other  things  the  issuance  out  of 
said  court  of  a  commission  in  a  cause 
therein  pending  between  Annie  B. 
Everett  as  plaintiff  and  John  Stetson 
as  defendant,  directed  to  A.  C.  Em- 
mons, esq.,  of  Portland,  notary  public, 
as  commissioner  to  take  the  deposition 
of  Jonathan  Bourne,  Jr.,  of  Portland, 
in  answer  to  interrogatories  and  cross- 
interrogatories  attaclied  to  s:ii(l  com- 
mission, and  setting  forth  tliat  said 
liourtK!  refused  to  ai)pear  before  said 
commissioner    but    ninde     default,     and 
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roprosrntin<;  that  without  tho  testimony 
of  sail!  Hourno  jjisticc  cannot  bo  com- 
plotoly  done  botwoon  said  parties,  and 
rei]uo.stinii  us  that  in  furt  liorauco  of 
justice  we  atTord  our  aid  in  the  exami 
nation  of  said  witness  by  said  ooni- 
niissioner,  u]>om  said  eonunission,  under 
said  interrojiatories,  and  that  by  tlie 
usual  proper  process  of  our  court  wo 
cause  said  Hourne  to  appear  before  said 
commissioner  at  a  time  and  jilace  by 
us  to  be  fixed,  and  him  examined  on 
oath  or  atVirmation  to  the  several  in- 
tcrrojjatorios  to  said  commission  an- 
nexed, and  that  we  cause  his  deposition 
to  be  committed  to  writing  and  re- 
turned and  duly  closed,  and  sealed  up 
and  returned  with  said  letters,  and  of- 
fering to  do  the  same  favor  for  us  in 
a  similar  case  when  required;  it  is 
therefore  ordered,  that  in  accordance 
with  said  request  a  writ  in  due  form 
issue  out  of  this  court  directed  to  the 
sheriff  of  this  county,  and  reciting  the 
above  facts  and  directing  said  sheriff 
to  summon  said  Jonathan  Bourne,  Jr., 
to  appear  before  said  A.  C.  Emmons, 
esq.,  notary  public,  commisioner,  at  his 
office  in  the  city  of  Portland,  First 
National  Bank  Building,  corner  First 
and  Washington  streets,  upon  Monday, 
September  21,  A.  D.  1891,  at  10  o'clock 
a.  m.,  and  upon  said  further  time  or 
times  to  which  the  taking  of  said 
deposition  may  be  adjourned  by  said 
commissioner,  then  and  there  to  testify 
before  said  commissioner  in  answer  to 
said  interrogatories,  and  that  said  com- 
missioner apply  to  this  court  for  any 
further  aid  he  may  need  in  the  prem- 
ises, and  that  said  deposition  be  by  him 
committed  to  writing,  and  that  when 
taken  the  same  be  duly  closed  and 
sealed  up  and  returned  with  said  let- 
ters rogatory  to  said  court  from  which 
the  same  issued."  State  v.  Bourne,  21 
Ore.  218,  27  Pae.  1048. 

5.  Subpoena  Pursuant  to  Letters 
Bo  f J  at  or  y. 
**In  the  circuit  court  of  the  state  of 
Oregon,  for  the  county  of  Multnomah. 
State  of  Oregon,  county  of  Mult- 
nomah, ss.:  In  the  name  of  the  state 
of   Oregon: 

"Whereas  a  commission  was  duly  is- 
sued out  of  the  superior  court  for  Suf- 
folk county,  Ma.ssachusetts,  addressed 
to  A.  C.  Emmons,  esq.,  a  notary  pub- 
lic for  the  state  of  Oregon,  to  take 
the  deposition  of  Jonathan  Bourne,  Jr., 
of   Portland,   in    this   state,   to   be   used 


in  a  suit  pending  in  said  superior  court 
between  Annie  B.  Everett  as  plaintiff 
and  John  Stetson,  defendant,  upon  in- 
torrogatories  and  cross-interrogatorios 
to  be  i)ropounded  to  said  witness;  an<l 
whereas  said  Bourne  was  duly  notified 
and  summoned  to  a|>pear  before  said 
notary  j)ublic,  commissioner,  and  give 
answer  to  said  interrogatories  and  cross- 
interrogatories  to  be  propounded  to  said 
witness;  and  whereas  said  su])erior 
court  of  said  Suffolk  county  has  re- 
quested us  by  proper  and  usual  process 
of  our  court  to  cause  said  Jonathan 
Bourne,  Jr.,  to  appear  before  said  A.  C 
Emmons,  esq.,  commissioner,  at  a  timo 
and  place  to  be  by  us  fixed  for  exami- 
nation on  oath  or  affirmation  to  said 
interrogatories  to  said  commission  an- 
nexed, and  that  we  cause  his  deposi- 
tion to  be  committed  to  writing  and 
returned,  and  duly  closed  and  sealed 
up  and  returned  to  said  court  and  that 
we  afford  our  aid  in  the  examination 
of  said  witness  by  said  commissioner 
upon  said  commission  and  offering  to 
do  the  same  for  us  in  a  similar  case 
when  desired;  now,  therefore,  we  com- 
mand you  that  you  summon  the  said 
Jonathan  Bourne,  Jr.,  to  appear  before 
A.  C.  Emmons,  esq.,  notary  public,  com- 
missioner, aforesaid,  upon  Monday,  the 
twenty-first  day  of  September,  1891,  at 
10  o'clock  a.  m.,  and  at  such  further 
time  or  times  to  which  the  taking  of 
said  deposition  may  be  adjourned  by 
said  commissioner  at  his  office  in  the 
city  of  Portland,  in  the  First  National 
Bank  building,  corner  First  and  Wash- 
ington streets,  then  and  there  to  tes- 
tify in  said  cause  in  answer  to  said 
interrogatories  to  be  propounded  to 
him  under  said  commission;  and  that 
you  return  this  writ  with  your  doing 
herein  to  this  court. 

"Witness  the  seal  of  said  court  and 
the  hand  of  the  clerk  thereof  affixed 
at  Portland,  Oregon,  the  seventeenth 
day  of  September,  1891. 

"Jno.   R.   Duff,   clerk, 
"By  V.   A.   Fryer,  deputy." 
(Seal  of  circuit  court.) 

State  V.  Bourne,  21  Ore.  218,  27  Pac. 
1048. 

6.     Order   To   Show   Cause   in   Con- 
tempt    for    Disobedience     to 
Subpoena     on     Letters     Rog- 
atory. 
"In  the  circuit   court  of  the   state  of 
Oregon,  for  the  county  of  Muitnomah, 
— The    State    of   Oregon,    plaintiff   v. 
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Jonathan  Bourne,  Jr.,  defendant. 

"And  now  this  day  the  affidavit  of 
A.  C.  Emmons,  esq.,  having  been  filed 
in  this  court,  in  the  matter  entitled, 
'In  the  matter  of  letters  rogatory  from 
the  superior  court  of  Suffolk  county, 
Massachusetts,  in  the  case  of  An- 
nie B.  Everett  v.  John  Stetson,  pend- 
ing therein';  and  it  being  shown  to  the 
court  by  said  affidavit  that  the  above- 
named  Jonathan  Bourne,  Jr.,  has  dis- 
obeyed the  process  of  this  court  duly 
served  upon  him,  requiring  him  to  ap- 
pear and  testify  before  said  A.  C.  Em- 
mons, notary  public,  as  commissioner, 
under  commission  from  the  superior 
court  of  Suffolk  county,  Massachu- 
setts, in  said  case  of  Everett  v. 
Stetson,  pending  therein,  by  failing  to 
appear  before  said  commissioner  at  the 
time  and  place  named  in  said  process, 
upon  motion  of  Annie  B.  Everett  by 
W.  M.  Gregory,  her  attorney,  it  is 
therefore  ordered  that  said  Jonathan 
Bourne,  Jr.,  be  required  to  be  and  ap- 
pear before  this  court  at  1:30  o'clock 
p.  m.  of  this  day,  or  if  service  hereof 
be  not  so  soon  made  upon  him,  then 
forthwith  upon  service  hereof,  then  and 
there  to  show  cause  why  he  should  not 
be  arrested  to  answer  for  contempt  ot 
this  court,  in  disobeying  the  lawful 
process  of  this  court  as  above  men- 
tioned duly  served  upon  him.  It  is  fur- 
ther ordered  that  a  duly  certified  copy 
of  this  order  be  forthwith  served  upon 
said   Jonathan   Bourne,   Jr. 

"Dated  September  24,  1891. 

"E.    D.    Shattuck,    judge." 

State  V.  Bourne,  21  Ore.  218,  27  Pac. 
1048. 

7.     Commitment    for   Contempt,   lle- 
fufial    To    Testify   on   Letters 
Kof/atory. 
"That       tlie       defendant      Jonathan 
Bourne,   Jr.,  be  and   he   is   hereliy  com- 
mitted to  the  jail   of  Multnomah  coun- 
ty,   state    of    Oregon,    for    contempt    ot 
this    court,    in     disobeying    the    lawful 
process  of  this  court,  recjuiring   him   to 
appear  before  said  A.  C.  Emmons,  esq., 
notary   public,   commissioner,   as   herein 
recited,   and   that    he   be   there   kept   in 
close  confinement  until   he   be  ready  to 
and  do  appear  before  said  commission- 
er to  testify  as  required  by  said  process 
of   this   court."     State    v.    Bourne,   21 
Ore.  218,  27   Pac.  1048. 
Affidavit  of  Age  of   WitncHit   To  Obtain 
Examination    De   Bene    Esse. 
I,  A.  B.,  etc.,  .solicitor  for  the  above- 


named  plaintift"  in  this  cause,  make  oath 
and   say: 

1.  That  C.  D.,  of,  etc.,  is  a  very 
material  witness  for  the  said  plaintiff 
in  this  cause,  and  that  he  cannot  with- 
out the  evidence  of  the  said  C.  D.,  as 
I  am  advised  and  verily  believe,  safely 
proceed  to  a  hearing  of  this  cause. 

2.  The  said  C.  D.  is  now  of  the  age 
of  seventy  years,  as  I  have  been  in- 
formed by  him  and  verily  believe  (and 
he  appears  to  this  deponent  to  be  very 
weak  and  infirm,  and  in  a  declining 
state  of  health;  on  which  account,  and 
from  his  advanced  years,  he  is,  in  all 
probability,  not  likely  to  live  long). 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2183. 

IV.  AflB.davit  To  Suppress,  Notice 
Signed  by  Unauthorized  Person 
in  Name  of  Solicitor. 

That  annexed  is  the  only  notice  of 
taking  testimony  ever  served  on  the 
deponent  on  the  part  of  the  defendant, 
Harriet  C.  Laing,  in  this  cause.  That 
the  same  was  handed  to  deponent  by 
a  colored  man  that  he  did  not  then 
know,  and  who  was  then  an  entire  stran- 
ger to  him.  Deponent  further  says  that 
S.  T.  Parsons,  Esq.,  is  the  solicitor  for 
the  defendant,  Harriet  C.  Laing,  and 
the  only  sDlicitor  of  record  of  such  de- 
fendant, and  he  is  also  well  acquainted 
with  the  handwriting  of  S.  T.  Parsons, 
the  said  defendant's  solicitor.  That 
on  the  receipt  of  said  notice  deponent 
examined  the  signature,  and  he  was 
then,  and  is  now,  well  satisfied  that 
said  notice  and  the  signature  thereto 
is  not  the  handwriting  of  said  S.  T. 
Parsons.  That  he  is  not  acquainted 
with  other  signatures  attached  to  said 
notice.  Deponent  further  says,  that 
from  the  way  said  notice  was  served, 
and  from  an  examination  of  the  signa- 
tures tliereto,  he  came  to  the  conclu- 
sion that  the  same  was  not  made  by 
any  person  autliorized  to  take  proceed- 
ings in  the  cause,  and  ho  gave  it  no 
attention,  and  he  so  believed  until»«n 
liis  way  to  Flint,  on  the-  29th  day  of 
June,  1868,  at  Gaines,  deponent  met 
Mr.  Cliarles  Draper,  who  informed  de- 
ponent that  ho  had  been  called  upon 
to  take  testimony  under  said  notice. 
McClintock  v.  Laing,  22  Mich.  212. 
DESCENT  AND  DISTRIIUJTION.  — 
See  Decedents'  E.state.s;  Inherit- 
ance. 
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DETINUE. 

I.  Declaration   in   Detinue,    P.IN 

II.  Declaration   in   Detinue,  House   on 

Land  of  Another,   35)8 

I.     Declaration  in  Detinue. 

A.  Ji.  (the  (ilaiiitiir  in  this  suit), 
by  E.  F.,  liis  attoriioy  (or,  in  his  own 
proper  person),  complains  of  C.  D.  (the 
defendant  in  this  suit),  who  has  been 
summoned  to  answer  the  said  plaintitl' 
(or,  who  has  been  arrested  at  the  suit 
of  the  said  plaintiff),  in  an  action  of 
detinue:  For  tiiat  whereas  the  said 
plaintiff     heretofore,      to-wit,      on      the 

day  of ,  in  the  year 

of  our  Lord  ,  delivered  to  the 

said  defendant  certain  goods  and  chat- 
tels, to-wit.  forty  bushels  of  wheat,  of 
the  said  plaintiff,  of  great  value,  to- 
wit,  the  value  of pounds,   of 

lawful  money  of  Great  Britain,  to  be 
redelivered  by  the  said  defendant  to 
the  said  plaintiff  when  he  the  said  de- 
fendant should  be  thereto  afterwards 
requested:  Yet  the  said  defendant,  al- 
though   he    was    afterwards,    to-wit,    on 

the   day   of  ,   in   the 

year  aforesaid,  requested  by  the  said 
plaintiff  so  to  do,  hath  not  as  yet  de- 
livered the  said  goods  and  chattels,  or 
any  of  them,  or  any  part  thereof  to 
the  said  plaintiff,  but  so  to  do  hath 
hitherto  wholly  refused,  and  still  re- 
fuses, and  still  unjustly  detains  the 
same  from  the  said  plaintiff,  to  the 
damage  of  the  said  plaintiff  of 


pounds;    and    therefore    he    brings    his 
suit,   etc.     Steph.   PI.   38. 

n.  Declaration  in  Action  of  Detinue 
for  House  on  Land  of  Another. 
In  a  plea  ot"*  detinue  for  that  where- 
as the  plaintiff  heretofore,  to-wit,  on 
the  first  day  of  July,  18.56,  at  Farm- 
ington  aforesaid,  was  lawfully  pos- 
sessed of  a  certain  house  and  a  cer- 
tain barn,  both  situated  on  the  land 
of  the  said  Daniel  Dame,  being  the 
house  built  by  the  plaintiff  in  the  year 
1842,  said  house  being  about  thirty- 
six  feet  long,  and  about  twenty-six 
feet  wide,  and  one  story  and  one- 
quarter  high,  and  of  the  value  of 
$300;  and  said  barn  being  about  twen- 
ty-four feet  long  and  about  twenty  feet 
wide,  and  of  the  value  of  .$200.  situated 
between  the  house  of  Eleazer  Rand  and 
the  house  now  owned  by  Benjamin 
Chesley,  on  the  left  hand  side  of  the 
road  leading  from  the  Bay  road,  so 
called,  to  the  Tcij^od  road,  so  callecr, 


as  one  goes  toward  tlie  Ton  Tod  road, 
as  of  his  own  liouso  and  barn,  and 
being  so  possessed,  the  said  j)hiintitr 
afterward,  to- wit,  on  tlie  third  day  of 
July,  isnt),  casually  lost  the  same  out 
of  his  possession,  wliich  thereafter- 
ward,  to-wit,  on  the  same  day,  came 
into  the  hands  and  possession  of  the 
said  Daniel  Dame,  by  finding;  and  the 
l)laintilf  further  saith,  that  although 
tlie  said  Daniel  Dame  well  knew  that 
the  said  house  and  barn  were  the 
proper  house  and  barn  of  the  plaintiff, 
and  alfhougii  requested  by  tiio  said 
plaintiff,  to-wit,  at  said  Farmington, 
on  the  nineteenth  day  of  May,  1800,  to 
deliver  the  same  to  the  plaintiff",  yet 
the  said  Daniel  Dame  hath  not  deliv- 
ered up  the  said  house  and  barn  to 
the  plaintiff,  but  wholly  refuses  so  to 
do,  and  still  unlawfully  detains  the 
same.      Dame   v.    Dame,    43    N.    H.    37. 

Note. — The      fiction      of      "finding'* 
usually    pertains    to    trover. 
DILATORY  PLEAS.— See  Abatement, 

Pleas  of. 
DISABILITY,      PLEAS      TO.  —  See 

Abatement,   Pleas   op. 


DISCLAIMER. 

I.  Answer  and  Disclaimer,  398 

II.  Answer   (Code),   3rts 

III.  Disclaimer  in  Ejectment,  399 

I.  Answer  and  Disclaimer  (Equity). 

I  have  never  received  any  part  of 
the  estate  or  effects  of  the  testator 
or  in  any  wise  intermeddled  therein, 
and  I  have  never  assented  to  or  in 
any  manner  accepted  the  said  devise 
made    to    me    by    the    said   will    jointly 

with    the    said \    and    I    have 

never  in  any  manner  consented  to  be- 
come a  trustee  of  the  said  will  or  in 
any  manner  acted  or  interfered  in  the 
trusts  thereof;  and,  in  fact,  I  have  at 
all  times  refused  to  accept,  and  do 
now  refuse  to  accept,  the  office  of 
trustee  of  the  said  will;  and  I  have 
always  disclaimed,  and  do  hereby  dis- 
claim and  renounce  the  said  devise 
made  to  me  by  the  said  will,  and  all 
and  singular  the  estates  and  property 
which  could  or  might  pass  under 
or  by  virtue  thereof,  and  all  estate 
and  interest  therein,  and  also  the  trusts 
of  the  said  will  and  the  oflice  or  duty 
of  executing  the  same.  3  Dan.  Ch.  PI. 
&  Pr.   (Perkins'  ed.)   2141. 

II.  Answer   (Code). 

Says  that  he  disclaims  all  right,  title 


See  "How  To  U§e  This  Volume,' 


Introduction,  page  v.. 


DISCOVERY 


399 


and  claim  to  any  estate  of  inheritance 
or  of  freehold  in  the  premises  de- 
scribed.    2   Abb.   Forms   16S. 

m.     Disclaimer  in   Ejectment   to   En- 
tire Property. 

1.  That  she  is  not  in  possession  of 
said  premises  mentioned  in  said  plain- 
tiff's petition  under  any  claim  in  her 
own  right,  but  only  as  a  member  of 
the  family  of  the  said  defendant  James 
M.  ilason,  and  under  his  direction  and 
control,  without  any  voluntary  act  of 
her  own;  that  in  her  own  right  she 
sets  up  no  right,  claim,  or  title,  or  de- 
mand to  the  said  premises,  save  and 
except  that  which  behooves  her  and  is 
proper  as  the  wife  of  the  said  James 
M.  Mason,  specially  disclaiming  any 
other  right,  title  or  interest  therein; 
that  whenever  the  court  renders  a  de- 
cree against  the  said  J.  M.  Mason,  or 
a  judgment  herein  for  possession  of 
said  premises,  and  he  departs  there- 
from, so   she   will  do  likewise. 

2.  That  except  as  above,  said  de- 
fendant Annie  Mason  says  that  she 
denies  each  and  every  allegation  in  said 
petition   contained. 

3.  Said  defendant  further  says  that 
she  denies  that  she  is  a  proper  party 
to  this  suit. 

4.  Said  defendant  denies  that  she 
is  a  necessary  party  thereto,  and  prays 
the  court  that  the  said  action  be  dis- 
missed as  to  her,  and  she  recover  her 
costs  in  this  behalf  expended  of  and 
from  the  said  plaintiffs.  Wilkins  v. 
Tourtellott,    42    Kan.    176,    22    Pac.    11. 

A''ofe.— Disclaimer  properly  belongs  to 
equity    pleading   and    code    pleading    in 
equity   but   it   is   sometimes   allowed   in 
ejectment. 
DISCOXTTNIJANCE.-See     Dismlssal, 

Discontinuance  and  Nonsuit. 


DISCOVERT. 

I.     Bill  for  Discovery,  399 

n.    Answers  to  Bills  of  Discovery,  400 

A.  Objections  to  Particular  Interrog- 

atories,   400 

B.  Statement    To  Prevent  Production 

of  Documents,  401 
('.     Statement   To   Prevent   Production 
of  Confidential    Communication, 
401 

III.     Production  of  Documents,  401 
A.      A/fidaiit      Objecting     to     Produc- 
tion, 401 


B.  Affidavit  as  to  Production,  401 

C.  Order  for  Inspection,  401 

D.  In  Actions  at  Law,  402 

1.  Notice  To  Produce  at  Trial,  402 

2.  Order    for    Production    and    De- 

posit, 402 

3.  Order    for    Production    and    De- 

livery, 402 

4.  Order  for  Leave  To  Inspect,  402 

E.  Petition  for  Order  Bequiring  Pro- 

duction,  402 

F.  Order  To  Produce  on  Petition,  403 

G.  Order  Pequvring   Books  Deposited 

With   Eeferee,   403 

rv.       Examination    of    Party     Before 
Trial,   403 

A.  Affidavit,  403 

B.  Order  for  Examination,  404 

C.  Notice  of  Examination,  405 

D.  Summons   to  Party,   405 

For    other    forms,    see     7     Standard 
Proc.  637,  638. 

CROSS-EEFERENCES : 
Bankruptcy: 

Examination  of  Bankrupt  or  Witness. 
Bills  and  Answers: 

Prayer  for  Production   of  Deeds  and 
Papers. 
Demurrer: 

Demurrer     to     Discovery     Where     It 
Would   Subject   Defendant   to   Pen- 
alties,  Etc. 
Plea  in   Equity: 

Plea  That  Discovery  Sought  Is  Priv- 
ileged. 

I.     Bill  for  Discovery. 

Humbly  complaining,  show  unto  your 
honors  your  orator  P.  M.,  of,  etc.,  J.  A., 
of,  etc.,  and  .T.  R.,  of,  etc.,  that  by  an 
indenture  of  assignment  bearing  date 
,  and  made  between  J.  G.  and 


J.  W.,  therein  described,  of,  etc.,  of 
the  first  part,  the  several  persons  who 
had  thereunto  set  their  hands  and  af- 
fixed their  seals,  creditors  of  the  said 
J.  G.  and  J.  W.,  as  co-partners  as 
aforesaid,  or  of  the  said  J.  G.  on  his 
own  separate  account,  of  the  second 
part,  and  your  orators  of  the  third 
part,  they  the  said  J.  G.  and  J.  W, 
(amongst  other  things),  bargained,  eta 
(setting  out  that  part  siiowing  the  as- 
signment of  the  plaintiffs,  and  particu- 
larly tlie  clause  whicii  gives  them  j)ower 
to  sue),  as  in  and  by,  etc.  And  your 
orators  further  show  unto  your  honors 
that  at  the  time  of  the  execution  of 
the  said  indenture  th^  was  justly  due 
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and  owinjj  to  the  said  J.  G.  and  J.  W., 
on  their  partnorsliip  account,  from  R. 
K.,  of,  etc.   (the  defendant   hereinafter 

named),    the    sum    of   $ ,    boinjj 

the  balance  of  an  account  between  the. 
said  J.  0.  and  J.  W.,  the  particulars 
whereof  are  set  forth  in  the  schedule 
hereto.  And  your  orators  further  show 
that  they  have  rejieatedly  applied  to 
the  said  E.  K.  to  pay  to  them  as  such 
trustees  .as  aforesaid  the  said  sum  of 
$ ,  with  which  just  and  reason- 
able request  your  orators  well  hoped 
the  said  defendant  would  have  com- 
plied, as  in  justice  and  equity  ho  ought 
to  have  done. 

But  now  so  it  is,  etc.,  he  has  abso- 
lutely refused  so  to  do;  and  your  ora- 
tors have  therefore  been  compelled  to 
commence  an  action  in  the  names  of 
the  said  J.  G.  and  J.  W.,  against  the 
said  defendant  to  compel  the  payment 
of  the  said  balance;  and  your  orators 
charge  that  the  said  defendant  has 
pleaded  a  set-oti  in  the  said  action,  and 
has  delivered  a  particular  of  such  set- 
off, which,  as  far  as  it  extends,  to  the 
date  of  the  said  assignment  to  j-our 
orators,  corresponds  in  substance  with 
the  creditor's  side  of  the  account  set 
forth  in  the  schedule  hereto;  but  the 
said  defendant  had  added  thereto  three 
articles  for  copper  delivered  in  the  3'ear 

,  for  which  he  claims  credit  in 

the  said  action.  Whereas  your  orators 
charge  that  the  said  defendant  at  or 
about  the  time  of  the  execution  of  the 
said  assignment  to  your  orators  was  ap- 
prised thereof,  or  had  some  reason  to 
know,  believe  or  suspect,  and  did  know, 
believe,  or  suspect  that  the  said 
J.  G.  and  J.  W.  had  made  such  assign- 
ment, or  some  assignment  of  their  co- 
partnership property  to  your  orators,  or 
to  some  trustees  for  the  benefit  of  their 
creditors.  And  your  orators  further 
charge  that  the  said  copper  was  deliv- 
ered  at  ,    which    had   belonged 

to  the  said  J.  G.  and  J.  \V.  and  had 
been  comprised  in  the  said  assignment 
to  your  orators,  and  had  been  after- 
wards sold  by  your  orators  to  the  said 
J.  G.;  and  the  said  J.  G.  applied  to  the 
said  defendant  to  purchase  the  said  cop- 
per on  his  the  said  defendant's  credit, 
or  to  guaranty  the  payment  for  the  said 
copper  to  the  person  from  whom  it  w-as 
bought,  by  reason  that  the  circum- 
stances of  the  assignment  to  your  ora- 
tors being  known,  the  said  J.  G.  could 


defendant  for  that  reason  lent  his 
credit  to  the  said  J.  G.  for  the  purchase 
of  the  said  copper,  or  guaranteed  the 
payment  thereof,  trusting  to  the  per- 
sonal responsibility  of  the  said  J.  G. 
And  your  orators  further  charge  that 
the  said  defendant  has  also  added  to 
his   said    particular   of  set-oil"   a   sum   of 

$ ,    for    a    year    and     a     half's 

wages  for  one  J.  D.  0.  Whereas  your 
orators  charge  that  tlie  said  defendant 
has  no  just  right  to  any  such  demand 
against  your  orators  as  trustees  under 
said  assignment;  and  the  said  defendant 
refuses  to  set  forth  how  he  makes  out 
such  his  claim,  and  when  and  up  to 
what  time  he  conii)utos  the  said  wages. 
And  your  orators  charge  that  they  are 
advised  that  they  cannot  safely  pro- 
ceed in  the  said  action  so  commenced 
by  them  as  aforesaid  in  the  names  of 
the  said  J.  G.  and  J.  W.,  without  a 
discovery  of  the  circumstances  herein- 
before stated  from  the  said  defendant. 
To  the  end,  therefore,  etc. 

And  that  the  said  defendant  may  set 
forth  how  he  makes  out  such  his  said 
claim,  and  when  and  up  to  what  time 
he  computes  the  said  wages,  and 
whether  your  orators  can  safely  proceed 
in  the  said  action  so  commenced  by 
them  as  aforesaid,  in  the  names  of  the 
said  J.  G.  and  J.  W.,  without  a  discov- 
ery of  the  circumstances  hereinbefore 
stated  from  the  said  defendant.  And 
that  the  said  defendant  may  make  a 
full  and  true  discovery  of  all  and  every 
the  matters  aforesaid,  may  it  please, 
etc. 

(Pray  subpoena  against  R.  K.)  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2076. 

II.    Answers  To  Bills  of  Discovery. 

A.  Ohjectiomt  iii  Ansicer  To  Tarlicu- 
lar  Intcrrogatorictt. 

As  to  the  several  interrogatories  num- 
bered 18,  etc.,  and  as  to  such  of  the 
other  interrogatories  (or  parts  of  inter- 
rogatories, if  any)  as  I  may  not  have 
answered,  I  am  advised  and  humbly 
submit  that  I  am  not  bound  to  answer 
the  same,  and  I  therefore  decline  to  an- 
swer the  said  interrogatories  (and  parts 
of  interrogatories) ;  and  I  claim  the 
same  benefit  of  the  objection  as  if  1 
had  demurred  to  the  same  or  to  the 
discovery  sought  thereby. 

And  I  also  humbly  submit  that  the 
plaintiffs  are  not  entitled  in  this  suit 
to  the  relief  sought  in  and  by  the 
3d,    etc.,    paragraphs    of   the    prayer   of 


not    obtain    credit    for   the   said   copper 

in    his   own    name   alone;    and   the    said  I  the    supplemental    bill,   or   for   the   pur 

See  "How  To  Use  This  Voluma,"  Introduction,  page  v. 
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pose  thereof  to  have  any  accounts,  di- 
rections or  inquiries  taken,  given  or 
made;  and  I  claim  the  same  benefit  of 
the  objection  as  if  I  had  demurred 
to  the  relief  so  sought.  3  Dan.  Ch.  JPl. 
&  Pr.    (Perkins'  ed.)    2142. 

B.  Statement  in  Answer  To  Prevent 
Production  of  Certain  Docu- 
vients. 
I  have  now  in  my  possession  or  power 
the  several  letters,  papers  and  writings 
relating  to  the  matters  in  the  bill  men- 
tioned, or  some  of  them;  and  I  have 
in  the  schedule  hereto,  which  I  pray 
may  be  taken  as  part  of  this  my  an- 
swer, set  forth  a  list  or  schedule  of  alJ 
the  said  letters,  papers  and  writings; 
but  I  deny  that  thereby  or  otherwise, 
if  the  same  were  produced,  the  truth 
of  the  matters  in  the  said  bill  men- 
tioned, or  any  of  them,  would  appear, 
further  or  otherwise,  than  as  the  same 
is  hereinbefore  admitted. 

Such  of  the  said  letters,  papers  and 
writings  as  are  set  forth  in  the  first 
part  of  said  schedule  arc  of  great  im- 
portance to  the  claim  made  by  me  in 
my  said  action,  and  are  or  contain  the 
evidence  on  which  I  am  advised  and 
intend  mainly  to  rely  at  the  trial  of 
the  said  action;  and  the  said  letters, 
papers,  and  writings,  as  well  those  in 
the  second  and  third  parts  as  those  in 
the  first  part  of  the  said  schedule,  or 
any  of  them,  do  not  nor  does,  as  1 
am  advised  and  verily  believe,  contain 
any  evidence  whatever  in  support  of 
or  tending  tO"  support  the  plaintiff's 
pleas  in  the  said  action,  or  any  of  such 
pleas,  and  are  not,  nor  is,  in  any  man- 
ner, material  to  the  plaintiff's  case. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2142. 

C.  Statement  in  Answer  To  Prevent 
I\oduction  of  Confidential  Com- 
munication, 
Such  of  the  said  letters,  papers  and 
writings  as  are  set  forth  in  the  second 
part  of  the  said  schedule  were  and  are 
private  and  confidential  communifationg 
between  me  and  my  solicitors  or  legal 
advisors  in  the  ordinary  course  of  pro- 
fessional business,  and  all  and  every 
of  them  relate  to  the  matters  in  dis- 
J>ute  betwoen  me  and  the  idnintifT  in 
the  said  action;  and  the  plaintifT  has 
not,  as  I  am  advised  and  verily  believe, 
any  right  or  title  to  the  production  of, 
or  any  interest  whatever  in,  the  letters, 
paprrs  and  writings  in  the  said  schedule 


mentioned,  or  any  of  them.     3  Dan.  Ch 
PL  &  Pr.   (Perkins'  ed.)   2143. 
III.     Production  of  Documents. 

A.     Affidavit    as      To     Production    of 
Document  Objecting  To  Produc- 
tion of  Part. 
,  of ,  make  oath 


I, 

and   say   as   follows: 

1.  I  say  I  -have  in  my  possession  or 
power  the  documents  relating  to  the 
matters  in  question  in  this  suit  set 
forth  in  (the  first  or  second  parts  of 
the)   first  schedule   hereto  annexed. 

2.  I  further  saj'  that  I  object  to 
produce  the  said  documents  set  forth 
in  the  second  part  of  the  said  first 
schedule  hereto. 

3.  I    further    say,    (state 

upon  what  grounds  the  objection  is 
made,  and  verify  the  facts  so  far  as 
may  be). 

4.  I  further  say  that  I  have  had, 
but  have  not  now,  in  my  possession  or 
power,  the  documents  relating  to  the 
matters  in  question  in  this  suit  set 
forth  in  the  second  schedule  hereto  an- 
nexed. 

5.  I  further  say  that  the  last  men- 
tioned documents  were  last  in  my  pos- 
session or  power  on   (state  when). 

6.  I    further    say, (state 

what  has  become  of  the  last  mentioned 
documents,  and  in  whose  possession 
they  now  are). 

7.  I  further  say,  etc.  (proceed  as 
in  HI,  B). 

Note. — If  the  part.v  denies  having 
any,  he  is  to  make  an  affidavit  as  in 
the  following  form,  omitting  the  excep- 
tion. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2179. 

B.  Affidavit     as     To     Production     of 

Documents  Pursuant  To  Decree. 
I,  C.  D.,  the  defendant  above  named, 
make  oath  and  say  tliat  neither  1,  this 
deponent,  nor  any  person  or  persons,  for 
my  use,  to  my  knowledge  or  belief,  nor 
with  my  privity  or  consent,  have  or  has, 
nor  ever  had,  in  my,  his  or  their  cus- 
tody or  power,  any  deeds,  papers  or 
writings,  or  books  of  account  relative 
to  the  matters  in  question  in  this  cause, 
save  and  except  the  several  deeds,  books 
of  account,  papers  and  writings  men- 
tioned and  contained  in  the  schedule 
hereunto  annexed.  3  Dan.  Ch.  PI.  & 
Pr.   (Perkins'  ed.)   2179. 

C.  Order  for  Inspection  of  Documents 

Out   of  Court    (With   Lane   To 
Seal    Up). 
It    is   ordered    that    the    plaintiff,    hia 
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solicitors  ami  apoiits,  bo  at  liberty  at 
all  sonsonnbio  times,  ujioii  fji\  iiij^  roa 
sonablo    iiotioi',   to   insju'i't    at    f  lio    ollice 

of (usually    the    (lofciidaiit  's 

solicitors'),  situate  at  .  the  sev- 
eral ilocuMients  luentioned  in  the  answer 

of  the  defendant  A.,  filed  the  

day   of .   and    in    the    schedule 

thereto,  and  admitted  tg  be  in  his  pos- 
session or  power,  and  to  take  copies 
and  abstracts  thereof,  and  extracts 
therefrom,  as  he  shall  be  advised,  at 
his  expense  (but  previously  to  the  said 
insjiection,  the  said  defendant  is  to  be 
at  liberty  to  seal  up  such  parts  of  the 
said  documents  as  according^  to  an  affi- 
davit to  he  made  by  him  do  not  relate 
to  the  matters  in  question  in  this 
cause);  and  it  is  ordered  that  the  said 
defendant  produce  the  said  document 
upon  any  examination  of  witnesses  in 
this  cause,  and  at  the  hearing  thereof, 
as  the  plaintiff  shall  require.  3  Dan. 
Ch.  PL  &  Ft.  (Perkins'  ed.)  2347;  2 
Seton  Dec.   (Eng.  ed.,  1862)   1040. 

D.     In  Actio7is  at  Law. 

1.  Notice    To    Produce     Paper     at 

Trial. 
Sir:     Please  to  take  notice  that  you 
are    hereby   required   to  produce   on   the 
trial  of  this  cause  a  certain  jiaper  writ- 
ing (or  deed),  bearing  date  on  or  about 

the day  of ,  made  and 

executed  between  I.  J.,  of  the  one  part 
and  K.  L.,  of  the  other  part,  by  which, 
etc.  (here  describe  as  near  as  may  be 
the  contents  of  the  instrument) ;  or  a 
certain  promissory  note  (or  receipt), 
made  (or  signed)  by  J.  K.  (here  de- 
scribe the  paper),  or,  in  default  thereof, 
parol  (or  secondary)  evidence  will  be 
given  of  its  contents.  Burr.  App.  200, 
§385. 

2.  Order    for    Production    and    De- 

posit of  Bools. 
On  reading  and  filing  petition  and 
aflSdavit  in  this  cause,  and  on  motion 
of  Mr.  F.,  of  counsel  for  the  plaintiff, 
ordered  that  the  defendant  in  thts  cause 
produce  and  deposit  with  (William  P. 
Hallett),  esquire,  one  of  the  clerks  of 
this  court,  within  (ten)  days  after  serv- 
ice upon  him,  or  his  attorney,  or  a  copy 
of  this  rule  (here  describe  the  books 
ordered  to  be  produced),  and  that  the 
said  books,  on  being  so  produced  and 
deposited,  remain  with  the  said  clerk, 
for  the  space  of  (ten)  days;  or  that 
the  said  defendant  show  cause  (on  the 
first  day  of  the  next  special  term  of 
this  court),  why  he  should  not   produce 


and  dejiosit  the  same.     Burr.  App.  463, 

Xotc. — If  order  al)soluto  is  desired 
omit    last    cijuise. 

3.  Order    for    the   Production    and 

IhUvcrji  of  Papers,  or  To 
Show  Cause. 
On  reading  and  filing  petition  and 
affidavit  in  this  cause,  and  on  motion 
of  E.  F.,  of  counsel  for  the  plaintiff, 
ordered  that  the  defendant  produce  and 
deliver  to  the  plaint  ill",  or  his  attorney, 
a  sworn  copy  of  (lierc  describe  the 
paj)er),  or  show  cause  on  (the  first  day 
of  the  next  special  term  of  this  court) 
wh}'  the  same  should  not  be  so  deliv- 
ered.    Burr.  App.  462,  §934. 

4.  Order     for     Leave     To     Inspect 

Books. 
On  reading  and  filing  affidavits  in 
this  cause,  and  on  motion  of  Mr.  H., 
of  counsel  for  the  defendant,  and  after 
hearing  counsel  in  opposition  thereto, 
ordered  that  the  defendant  have  leave 
to  inspect  and  examine  (here  designate 
the  books  and  in  whose  custody),  ami 
to  take  copies  of  such  entries  in  tsaijd 
books  as  ma.y  relate  to  the  subject-tmal:- 
ter  of  this  suit;  and  that  the  saii  (/tibe 
party  having  possession  of  the  bdoihrai) 
permit  the  same  to  be  inspectedio3imil 
examined  accordingly.  Burr.  App.  463, 
§936.  ;oqi:q 

E.     Petition  for  Order  Ecquirir?S  Pro- 
duction of  Documents.    ^      ''*' 

'  0      V  fl  B 

The  petition  of  James  Seligm^n  j^g- 
spectfully   shows   to    the   court:  .^^ 

I.  That  he  i^  one  of  the  plaintiffs 
in    the   above    entitled    action. 

II.  That  this  action  is  brought  by 
your  petitioner  and  his  co-plaintiff,  con- 
stituting the  firm  of  J.  &  W.  Seligman 
&  Co.,  on  a  certain  agreement  made  by 
the  defendant  company  with  the  plain- 
tiffs, set  out  in  the  complaint  herein, 
to  which  reference  is  made  as  a  part 
of  this  petition,  and  that  the  com- 
plaint alleges  that  the  defendant 
wrongfully  delivered  to  T.  C.  Bates, 
mentioned  in  said  agreement,  the  stock, 
bonds  and  coupons  therein  mentioned, 
without  receiving  from  him,  for  ac- 
count of  the  plaintiffs,  the  payment  of 
the  sum  therein  mentioned. 

ill.  That  the  defendant's  answer 
sets  up  among  other  things  (at  folios 
15-18  thereof)  that  the  bonds  men- 
tioned in  said  agreement  were  on  or 
about  February  21,  1885,  delivered  by 
defendant's  then  president  to  the  said 
Bates,    mentioned    in    said    agreement, 
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in  pursuance  among  other  things  of  a 
certain  certificate,  bearing  date  Sep- 
tember 23,  1SS2,  and  made  with  the 
knowledge  of  the  plaintiffs  by  the  per- 
son who  at  the  date  thereof  was  secre- 
tary  of   the   defendant. 

IV.  That  neither  your  petitioner, 
nor  so  far  as  he  can  discover  after  in- 
quiry, any  person  connected  with  the 
said  firm  of  J.  &.  W.  Seligman  &  Co., 
had,  at  the  time  of  its  date,  or  at  any 
time  thereafter,  any  knowledge  or  in- 
formation of  the  making,  existence  or 
contents  of  the  said  certificate  dated 
September  23,  1882. 

V.  That  the  said  plaintiffs  have, 
through  their  attorney  in  this  action, 
requested  of  defendant's  attorney  to 
be  furnished  with  a  copy  of  the  said 
certificate  dated  September  23,  1882, 
which   request   has  been  refused. 

VI.  That  it  is  necessary  and  mate- 
rial for  your  petitioner,  in  order  to 
prepare  this  action  for  trial,  and  to 
try  this  cause,  to  obtain  the  discovery 
and  production  of  said  certificate 
dated  September  23,  1882,  and  an  in- 
spection and  copy,  or  permission  to 
take  a  copy,  of  the  same;  and  that 
as  your  petitioner  is  informed,  and  be- 
lieves, the  said  certificate  is  in  the 
possession  or  control  of  defendant 
herein,  or  its  attorneys,  and  that  an- 
nexed hereto,  and  marked  "Exhibit 
A,"  is  a  copy  of  the  correspondence 
in  respect  thereto  between  the  attor- 
neys  of   the   parties. 

VII.  That  your  petitioner  cannot  ob- 
tain production  or  inspection  or  a  copy 
of  the  said  certificate  except  from  the 
defendant    or    his   attorneys. 

Wherefore  your  petitioner  prays  that 
this  court  may  grant  an  order  that  the 
.said  defendant  produce  and  discover  the 
said  certificate  dated  Sejitember  23, 
18S2,  or  give  your  petitioner  an  in- 
spection or  copy  thereof,  or  permission 
to  take  a  copy  thereof,  and  that  your 
petitioner  may  have  such  other  and 
further  relief  as  may  be  proper.  Selig- 
man V.  Heal  Estate  T.  Co.,  20  Abb. 
N.  O.  (N.  Y.)  210. 

F,  Order  To  Pro/hirr  Vnrumcnls  on 
Petition   Therefor. 

An  order  having  been  lieretofore  on 
Xovember  2f),  18M0,  entered  in  this  ac- 
tion directing  the  defendant  herein  to 
allow  tlie  plainfifTs  lierein  on  or  be- 
fore November  30,  ISSf],  to  inspect  a 
certain  paper  or  certificate  dated  Sep- 
tember   23,    1882,    referred    to    in    the 


petition  on  which  said  order  was 
granted,  and  to  take  a  copy  of  said 
paper  or  certificate,  or  in  default  there- 
of to  show  cause  before  this  court  why 
such  inspection  with  copy  should  not 
be  allowed;  and  the  said  defendant 
having  appeared  and  failed  to  show 
sufficient  cause  why  such  inspection 
with  copy  should  not  be  allowed. 

Now  on  reading  and  filing  copies  of 
said  order  to  show  cause  and  of  the 
petition  on  which  the  same  was 
granted,  and  on  the  pleadings  and  pro- 
ceedings herein,  and  after  hearing 
John  E.  Burrill,  esq.,  of  counsel  for 
the  said  plaintiffs,  in  support  of  said 
motion,  and  George  W.  Wickersham,  of 
counsel  for  the  said  defendant  in  op- 
position thereto: 

It  is  on  motion  of  George  W.  Selig- 
man,  attorney  for  said  plaintiffs: 

Ordered  that  the  said  defendant  pro- 
duce at  the  office  of  the  said  plaintiffs' 
said  attorney,  at  No.  15  Broadway,  in 
the  city  of  New  York,  on  November 
28,  18S6,  at  12  o'clock  in  the  noon, 
the  aforesaid  paper  or  certificate,  and 
there  allow  plaintiffs  or  their  said  at- 
torney to  inspect  the  same,  and  to 
take  a  copy  thereof. 

Arid  it  is  further  ordered,  tliat  the 
said  defendant  pay  to  the  said  plain- 
tiffs .$10  of  the  costs  of  this  motion. 
Seligman  v.  Eeal  Estate  T.  Co.,  20 
Abb.  N.  C.  (N.  Y.)  210. 

G.     Order  Itequiring  Boolft  Deposited 

With  Eeferce. 
That  the  plaintiff  have  a  full  dis- 
covery and  insjiection  of  all  the  books 
of  account  containing  entries  relating 
to  the  business  and  matters  in  contro- 
versy in  this  action,  with  leave  to 
take  a  copy  of  any  and  all  thereof, 
and  for  such  purpose  that  the  defend- 
ant forthwith  i)roduco  and  deposit  with 
Alfred  Erbe,  esq.,  referee,  at  his  office, 
etc.,  the  following  books,  papers  and 
documents,  to -wit:  ledger,  journal,  day- 
book, cash-booU,  receipt  and  delivery 
books  kept  by  plaintiff  and  defendant, 
or  either  of  them,  in  the  said  luisiness 
and  now  in  the  j)ossession  or  under  the 
control  of  defendant;  there  to  remain 
t'lir  the  period  of  fliirtv  davs.  1  N.  Y. 
<'iv.    I'roc.    185. 

IV.  Affidavit  for  Examination  of  Party 
Before  Trial, 

A..    AlJldavit. 

(Allegation  of  corj)orate  existence.) 
That  the  general  nature  and  olijcct  of 
the  action  is  to  compel  the  defendants 
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Ashlaml  Power  l\)iiii>aiiy,  Iroinvood  ;uul 
Hossi'inor    l{;iilway    &     Lijjlit    ('(unpaiiy, 
lu>fr»'l>ii'    ^troot    Hallway  ("omiiaiiy,   and 
(uip'bie    &     Iron    C'duiitios    Kaliway    & 
Lifiht    Company    and    A.    E.    Ap])loyard, 
Manni'l    M.    Ri-ld,    William    II.    Hurgoss, 
and    Howard   W.   Lanjl,   to   transfer,   or 
cause   to   be   transferred,   to   plaint  iff   a 
one-third   of   the   stock   in   the   cor])ora- 
tions    last    mentioned,    and    in    each    of 
them,  and  one-third  of  the  profits  which 
accrued  upon  the  orjxanization  and  con- 
solidation of  said  corporations,  and  the 
construction    and    improvement    of    the 
equipment    of    each    of    them,    and    one- 
third  of  the  profits  wliich  accrued  upon 
the  sale  or   exchange  of  the   stock   and 
bonds    in    each    of    said    corporations. 
That     discovery    is    necessary,    and    is 
sought  by  the  examination  of  said  de- 
fendants   as    to    certain    facts     within 
their  knowledge,  and  not  within  plain- 
tiff's   knowledge,    in    order    to    enable 
plaintiff  to  prepare  his  complaint   here- 
in.     That    the   defendant   A.   E.   Apple- 
yard   planned   the   organization   of   said 
Ashland      Power      Company,      Gogebic 
Street    Railway    Companj',    Gogebic    & 
Iron    Counties    Railway    &   Light    Com- 
pany,   and    the    Ironwood    &    Bessemer 
Railway    &    Light    Company,    and    out- 
lined  the   scope   and   functions   of   each 
of  them.     That  plaintiff  took  an  active 
part   m   promoting   the   organization   of  | 
all  of  said  last  named  companies  under 
an    agreement   with    said    A.   E.   Apple- 
yard,   and  it  was   due   chiefly  to   plain- 
tiff's services  that  the  franchises  were 
obtained    for    said    companies.       Tliat 
plaintiff's    said    services    were    so    per- 
formed   with    the    knowledge,    consent 
and    acquiescence    of    the    then    stock- 
holders in  said  companies.     That,  under 
said  agreement,  plaintiff  was  to  receive 
for    his    services    a    reasonable    amount 
of    stock    and    bonds    of    each    of    said 
corporations,   and    of   the    profits   which 
accrued  from  the  consolidation   thereof 
and  the  sale  of  stock  and  bonds.     That 
stock  and  bonds  to  the  amount  of  sev- 
eral   thousand    dollars    have    been    sold 
for  said  corporations  by  the  defendants 
William    H.    Burgess    and    Howard    VV. 
Lang,    under   their   firm    name    of   Bur- 
gess,  Lang   &   Co.,   since   the   month   of 
February,    1908,    the    amount     of     such 
stock    and    bonds    so    sold    or    the    com- 
missions   paid    on    such    sales,     or     the 
proceeds  of  such  sales,  being  unknown 


cises,  corniilcto  (hiiiiininn  over  all  the 
corporations  named  thrmigh  his  owner- 
ship of  a  majority  of  the  stock  of  said 
coini)anies  held  for  him  and  in  his 
intorest  by  third  persons  whose  names 
arc  unknown  to  piiiiiiliff,  and  said  Ap- 
pleyard  has  so  manipulated  the  records 
and  books  of  account  of  each  of  said 
cor|)orations  as  to  conceal  its  pecuniary 
condition  or  the  correct  amount  of 
moneys  received  and  disbursed  bj'  it, 
and  said  defendants  William  H.  Bur- 
gess and  Howard  W.  Lang,  as  plaintiff 
believes,  have  been  in  privity  with  said 
Api)leyard  in  thus  attempting  to  con- 
ceal the  true  state  of  affairs,  to  the 
prejudice  of  bondholders  and  innocent 
stockholders  in  said  corporations,  and 
to  the  profit  and  benefit  of  said 
A.  E.  Applevard,  William  IL  Bur- 
gess, and  Howard  W.  Lang.  That 
the  points  on  which  discovery  is  de- 
sired are:  (1)  The  amount  of  stock 
and  bonds  issued  and  sold  by  each  of 
tlie  above  named  corporations,  respect- 
ively, since  February,  1908,  and  the 
proceeds  received  and  the  disposition 
of  such  proceeds  in  each  instance.  (2) 
The  commissions  paid  on  sales  of  all 
of  said  stock  and  bonds.  (3)  The 
names  of  the  stockholders  and  directors 
in  each  of  said  corporations  at  all 
times  since  February,  190S.  (4)  The 
actual  cost  of  all  assets  purchased  and 
the  actual  cost  of  all  improvements 
and  repairs  made  by  each  of  said  cor- 
porations since  March  1,  1908.  (5)  The 
specific  nature  of  the  assets  now  owned 
by  each  of  said  corporations,  the  value 
thereof,  and  the  amount  of  indebted- 
ness of  each  of  them.  (G)  Whether 
the  defendant  Montreal  &  Bad  River 
Improvement  Company  is  a  corporation, 
a  joint  stock  company,  or  a  copartner- 
ship, and  if  a  corporation,  under  the 
laws  of  wliat  state  or  country  organ- 
ized, the  amount  of  its  capital  stock, 
the  names  of  stockholders,  and  its  busi- 
ness, and,  if  a  partnership,  the  names 
of  the  individual  members.  Sullivan 
V.  Ashland  Light,  P.  &  St.  R.  Co.,  152 
Wis.  574,  140  N.  W.  316. 

B.     Order  for  Examination  of  Party, 

On  the  annexed  affidavit: 

Ordered  that  the  defendant  Y.  Z. 
appear  before  me,  at  my  office,  in  the 
city  of  ,  to  be   examined  as   a 


witness    in    the    above    entitled    action, 

to  plaintiff.  That  said  A.  E.  Appleyard,  I  on    the day    of in- 

as   plaintiff  is   informed   and   verily  be-    stant,     at o'clock     in     the 

lieves,    has    exercised,    and    now    exer-  ' noon  of  that  day,  and  that  this 
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order  be  forthwith  served  upon  the 
said  defendant.     2  Abb.  Forms  432. 

C.     Notice   of  Examinaiion   of  Party. 

Take  notice  that  A.  B.  (one  of  the 
plaintiffs)  in  this  action,  will  be  exam- 
ined as  a  witness  on  behalf  of  the 
(defendant  Y.  Z.),  before  Hon.  D.  P.  I., 
a  justice  of  this  court  (or  county  judge 

of  the  county  of ),  at 

on    the day    of   ,    at 


o'clock   in   the 


-noon. 


2  Abb.   Forms   432. 

D.  Summons  (Subpoena)  To  Farty 
To  Attend   Examination. 

To    Y.    Z.    (defendant). 

You  are  hereby  summoned  and  re- 
quired personally  to  appear  before  me, 

at ,    on    the day    of 

next,   at o'clock  in 

the  noon,  to  give  your  testi- 
mony as  a  party,  before  the  trial,  in 
an  action  between  (A.  B.,  plaintiff,  and 
yourself  and  W.  X.,  defendants),  pur- 
suant to  the  provisions  of  the  code  of 
procedure  (and  of  the  statute  "Of  Tak- 
ing Conditionally  the  Testimony  of 
Witnesses  Within  this  State,"  and  the 
acts  amending  the  same). 

For  a  failure  to  attend  you  will  be 
punished  according  to  law.  2  Abb. 
Forms  433. 

Note. — Usual  witness  fees  must  be 
paid. 
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CROSS-REFERENCES : 
Admiralty: 

Decree  on  Special  Motion  Dismissing 
Libel   Wlien    Process   Had   Iniprov- 
idently  Issued. 
Appeals: 

Notice    of    Motion    To    Dismiss    Ap- 
peal; 
Motion  by  Appellant  Dismissing  Ap- 
peal (a,  b); 
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Afotioii   To   Dismiss   Apponl; 
Order    Pismissiiijj    Appoal. 

UlU.S    OK     rAKTlCt  I.AUS: 

Notioo  of  -Motion  for  .liuljjiiioiit  of 
Dismissal  for  Not  Puriiishiiifj  Bill 
of  I'articiilars; 
Order  To  Serve  Bill  of  Partieulars, 
or  That  Defendant  May  Dismiss 
Complaint. 
FlUXG: 

Motion    To   Dismiss,  Failure   To  File 
I'leadinjj. 
J  r  in;  m  k  n  t  1\  kcords  : 

Jiidjjiiu'nt   Het'ord  on  Nolle  Prosequi; 
Judj;ment   Kecord   oa   Nolle   Prosequi 

to    Some   Counts; 
Judgment   Record   on   Nolle   Prosequi 

to  Some   Defendants; 
Judjjment   Record   on   Nolle   Prosequi 

After  Jssuo  of  Law; 
Retraxit,   Entry  of; 
Judgment  Record  on  Discontinuance; 
Judijment    Record     on     Nonsuit     Or- 
dered by  the   Court; 
Judgment    Record    on   Non   Pros,   lor 

Not   Declarii.g; 
Judgment    Record    on    Default,    Non 
Pros,    for    Not    Declaring    in    Debt 
Qui    Tarn; 
Judgment    Record    on    Default,    Non 

Pros,    for    Not    Replying; 
Judgment  Record  as  in  Case  of  Non- 
suit. 
Judgments: 

Judgment  on  Nonsuit  at  the  Trial; 
Notice  of  Motion  for  Judgment  Dis- 
missing Action; 
Notice    of    Motion    for   Judgment    on 

Failure  To  Reply; 
Judgment  on  Non  Pros,  for  Not  De- 
claring in  Replevin; 
Judgment  on  Default  of  Plaintiff  To 

Plead  to  Avowry  in   Replevin; 
Judgment  on  Non' Pros,   for  Not   De- 
claring; 
Judgment  on  Nolle  Prosequi  to  Some 

Defendants; 
Judgment    on    Order    Dismissing    Ac- 
tion; 
Judgment  Dismissing  Complaint  (Non 
I^ros.)   for  Failure  To  Furnish  i'ar- 
ticulars. 
Judgments  and  Decrees,  Enforcement 
OF: 

Fieri    Facias    on    Default    of    Plain- 
tiff  for   Not   Joining   in   Demurrer; 
Fieri  Facias  on  a  Judgment  of  Non- 
suit; 
Fieri   Facias   on    Non    Pros,    for   Not 

Replying; 
Fieri  Facias  on   Case  as  of  Nonsuit; 
Fieri   Facias   on    Discontinuance; 


I'^ieri    I'^icias    on    .linlf^iiicnt    of    Nolle 
I'rosecpii; 

Capias     Ad     Satisfaciendum     on     Non 
Pros,  for   Xot    Dcclaiiiig; 

Ca|)ias    Ad     Satisfacieiidum    on    Non 
I'ros.    for   Not    Replying; 

Capias    Ad    Satisfaviciidum    on    .Iiidg- 
ment  as  in  Cas(>^  of  Nonsuit; 

Capias    Ad    Satisfacienduin    on    Non- 
suit. 
N'i:\v  Trl-vl: 

Order  Setting  Aside  Nonsuit  and  for 
New   Trial. 
Nolle  Prosequi: 

JudgmeJit    Record    on    Nolle    Prosequi 
in   Criminal   Case. 
References : 

Report  of  Referee  in  Case  of  Volun- 
tary Nonsuit. 
Replevin  : 

Retorno   Ilaheiido   on   Non   Pros. 

I.     Entry  of  Nolle  Prosequi. 

A.  Nolle  F-roscqui,  as  Entered  at  the 

Trial 
At  which  day,  that  is  to  say,  on, 
etc.,  at,  etc.  (the  time  and  place  of 
trial),  before,  etc.  (the  circuit  judge) 
come  the  parties  aforesaid,  by  their 
attorneys  (aforesaid).  And  hereupon 
the  said  plaintiff  freely  here  in  court 
confesses  that  he  will  not  further  pros- 
ecute his  suit  in  this  belialf  against 
the  said  defendant  I.  S.,  but  that  the 
said  I.  S.  may  go  quit  thereof,  etc. 
(Therefore  let  the  said  defendant  1.  S. 
be  acquitted  of  the  premises  in  the 
said  declaration  mentioned,  and  go 
thereof  without  day,  etc.)  Burr. 
App.  82,  §155;  Yates'  Forms  790, 

B.  Entry    of   Nolle     Prosequi    To    a 

Particular  Count. 
(After  the  issue,  proceed  thus):  And 
hereupon  the  said  plaintiff  freely  here 
in  court  confesses  that  he  will  not 
further  prosecute  his  suit  against  the 
said  defendant,  in  respect  of  the  prem- 
ises in  the  said  (first)  count  of  the 
said  declaration  mentioned.  Therefore, 
as  to  the  premises  in  that  count  men- 
tioned, let  the  said  defendant  be  ac- 
quitted and  go  thereof,  without  day, 
etc.  Burr,  App,  81,  §152;  Till,  Forms 
213. 

C.  Entry  of  Nolle   Prosequi   as  Con- 

tained in  ]\( plication. 
(After  the  replications  to  pleas  to 
other  counts,  proceed  as  follows):  And 
as  to  the  said  plea  of  the  said  defend- 
ant, by  him  (lastly)  above  pleaded,  as 
to  the  (sixth  and  last)  counts  of  the 
said  declaration,  the  said  plaintiff  saith 
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that  he  will  not  further  prosecute  his 
suit  against  the  said  defendant,  in  re- 
spect of  the  (promises  and  undertak- 
ings) in  the  said  (sixth  and  last) 
counts  of  the  said  declaration,  or  any 
of  them.  Therefore,  as  to  the  said 
(promises  and  undertakings)  in  the 
said  (sixth  and  last)  counts  of  the  said 
declaration,  let  the  said  defendant  be 
acquitted  and  go  thereof  without  day, 
etc.  Burr.  App.  81,  §153;  Arch-  Cr. 
PI.   559. 

D.  Entry  of  Nolle  Prosequi  to  One 
of    Several    Defendants. 

(After  replication  to  pleas  of  other 
defendants,  add  the  following):  And 
as  to  the  plea  of  the  said  defendant 
I.  S.,  by  him  above  pleaded,  the  said 
plaintiff  saith  that  he  will  not  further 
prosecute  his  suit  against  the  said  de- 
fendant 1.  S.  Therefore  let  the  said 
defendant  I.  S.  be  acquitted  of  the 
premises  in  the  said  declaration  men- 
tioned, and  go  thereof  without  day, 
etc.  Burr.  App.  81,  §154;  Arch.  Cr. 
PI.  559. 

n.     Discontinuance, 

A.  Order   fur   Leave   To   Discontinue 

Without  Costs. 
On  reading  and  filing  affidavits  in 
this  cause,  and  on  motion  of  E.  F.,  of 
counsel  for  the  plaintiff,  after  hearing 
counsel  in  opposition,  ordered  that  the 
plaintiff  have  leave  to  discontinue  this 
suit,  without  costs.  Burr.  App.  458, 
§916. 

B.  Notice   by  Plaintiff"  of   Order   To 

Discontinue. 
Please  to  take  notice  that  a  rule  has 
this  day  been  duly  entered  in  this  cause, 
in  the  office  of  the  clerk  of  this  court, 
at  the  city  of  New  York,  that  this 
action  be  discontinued,  on  payment  of 
the  defendant's  costs  (or  without  costs 
to  either  party,  or  otherwise,  accord- 
ing to  the  rule').    Burr.  App.  198,  §371. 

C.  Order  for  Judgment  of  Discontin- 

uance. 

On   reading  and  filing  an   affidavit  of 

(0.    II.,    attornfy    for    the    drfcndant), 

showing  due  sr-rvice  upon  tlic  i)lainliir's 

attorney,  of  a  notice  to  declare  in  tliis 

cause  before  the  end  of  term 

last,  and  that  no  copy  of  a  declaration 
has  been  served  upon  the  defendant's 
attorney,  ordered,  that  judgment  of 
discontinuance  be,  and  the  same  here- 
by is  entered  against  the  said  piaintifl. 
Burr.  App.  445,  §865. 


D.  Judgment    Secord     on     Discontin- 

uaiice. 
(The  record  being  brought  down  to 
the  period  of  discontinuance,  proceed 
as  follows):  Afterwards,  to-wit,  on  the 
(first  Monday  of  May),  in  the  term 
of  (Maj-),  in  the  year  one  thousand 
(the  term  of  entering  judg- 
ment), before  the  justices  aforesaid,  at 

the  ,   in   the   city  of , 

comes  the  said  defendant,  by  his  at- 
torney aforesaid,  and  the  said  plaintiff 
doth  not  further  prosecute  his  said 
suit  against  the  said  defendant,  but 
voluntarily  permits  the  same  to  be  dis- 
continued. Burr.  App.  145,  §277;  Till. 
Forms  213. 

E.  Judgment    Hecord    on    Discontin- 

uance in  Eeplevin,  Etc. 
The  people  of  the   state  of  New  York 
sent    to    their    sheriff    of    the    county 

of ,  their  writ  close  in  these 

words,  to-wit.  The  people  of  the 
state  of  New  York,  to  the  sheriff", 
etc.  (here  insert  the  writ  of  replevin 
verbatim). 

At  which  day  and  place,  to-wit,  on 
the    (first  Monday  of  January),  in  the 

year  one  thousand  (the  return 

day  of  the  writ),  before  the  justices 
aforesaid,  come  the  parties  aforesaid, 
to-wit,  the  said  plaintiff,  by  E.  F.,  his 
attorney  aforesaid,  and  the  said  de- 
fendant, by  G.  H.,  his  attorney;  and  the 
said  sheriff  now  here  makes  return  to 
the  said  writ  as  follows:  (Here  state 
the  return.)  And  thereupon  the  said 
defendant  offers  himself  against  the 
said   plaintiff  in  the   plea  aforesaid. 

And  hereupon  the  said  plaintiff  prays 
that  a  day  may  be  given  to  him,  until 

the day  of next,  at 

the  (capitol  in  the  city  of  Albany), 
(the  next  term  after  the  plaintiff's 
default),  before  the  justices  aforesaid, 
to  justify  and  perfect  his  sureties, 
given    by    him    to    the    said    sheriff    of 

county  on  the  issuing  of  the 

said  writ  of  rej)levin,  or  to  put  in  new 
sureties  thereupon,  because  the  said 
defendant  hath  excepted  to  the  suffi- 
ciency of  the  said  sureties,  etc.,  and 
it  is  granted  to  him,  etc.  The  same 
day  is  given  to  the  parties  aforesaid 
there,  etc. 

At  which  day  and  place,  before  the 
justices  aforesaid,  comes  the  said  de- 
fendant by  his  attorney  aforesaid.  And 
the  said  plaintiff,  although  solemnly 
demanded,  comes  not,  nor  hath  he  jus- 
tified and  perfected  his  sureties  afore- 
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sail!,  nor  hath  lio  put  in  now  or  otlior 
surotios  in  thoir  stcinl,  nor  doth  ho  fur- 
ther prosooufo  his  saiil  writ  of  roplovin, 
but  thoroin  niakos  dofanlt,  and  vol- 
untarilv  porniits  liis  suit  to  be  <lisoon- 
tinned."  Burr.  App.  IK!,  §278;  Vatos' 
Forms  563. 

F.     Consent   to   Dist'ontinitanct'. 

I  hereby  consent  tliat  the  above  en- 
titled cause  be  disoontinuod,  without 
costs  (or  each  party  payiiifr  his  own 
costs).     Burr.  App.  74,  §140b. 

III.     Nonsuit. 

^V     Ordif   for  Jttdijmcnt   on  Nonsuit. 

On  filing  a  copy  of  the  pleadings  and 
minutes  of  trial  in  this  cause,  and 
on  reading  the  minutes,  whereby  it  ap- 
pears that  the  plaintiff  was  uon-suited, 
on  motion  of  G.  H.,  attorney  for  the 
defendant,  ordered,  judgment  for  the 
defendant.     Burr.  App.  451,   §S90. 

B.  Notice  of  Motion  far  Judgment  as 

in  Case  of  Nonsuit. 
Sir:  Please  to  take  notice,  that,  on 
the  affidavit,  with  a  cop}^  whereof  you 
are  herewith  served,  this  court  will 
be  moved,  at  the  next  special  term,  to 
be  held  at  the  capitol  of  the  city  of 
Albany,  on  the  first  Tuesday  of  (April) 
next,  for  judgment  as  in  case  of  non- 
suit in  this  cause,  by  reason  of  the 
plaintiff's  failing  to  proceed  to  trial, 
according  to  the  statute  in  such  ca;se 
made  and  provided,  and  to  the  rules 
and  practice  of  this  court.  Burr.  App. 
212,  §421. 

C.  Order   for   Judgment   as    in    Case 

of  Nonsuit. 
A  motion  having  been  made  by  Mr, 
L.,  of  counsel  for  the  defendant,  for 
judgment  as  in  case  of  nonsuit  in  this 
cause,  and  after  hearing  counsel  in  op- 
position thereto,  ordered,  judgment  ac- 
cordingly, unless  the  plaintiff  stipulate 
and  pay  (ten  dollars)  costs  (or,  if  the 
rule  be  for  judgment  absolute,  say,  or- 
dered, judgment  accordingly,  with  ten 
dollars    costs).      Burr.    App.    464,    §938. 

D.  Judgment,    Dismissal  on  Nonsuit, 

Costs  Against  Surety. 
B.    T.    Sauls    V.    Carmichael     &     Allen. 

April  27,  1859. 

Came  the  parties,  by  their  attor- 
neys; and  the  plaintiff  makes  known 
to  the  court  that  he  will  take  a  non- 
suit. It  is  therefore  considered  by  the 
court,  that  the  plaintiff  be  nonsuited, 
and  that  the  defendants  be  discharged; 
and  .lames  \r.  Pruitt  having  acknowl- 
edged himself  security  for  costs  in  this 


bolialf,  it  is  I'luthor  ndjudgod,  that  de- 
foM(l:iiits  rocovor  of  said  plaintiff,  Sauls, 
and  j'.lso  of  said  Pruitt  as  his  socurity, 
the  costs  in  tliis  behalf  expended.  Sauls 
r.   Carmichael   &  Allen,  37  Ala.  87. 

E.  Ixfvord  on  a  Nonsuit. 
Afterwards,    that    is    to    say,    on    the 

day  and  at  the  place  last  above  men- 
tioned, before  (John  W.  Kdmoiids),  es- 
quire, one  of  the  circuit  judges  of  the 
state  of  New  York,  according  to  tho 
form  of  the  statute  in  such  case  made 
and  provided,  come  as  well  the  above 
named  plaintiff  as  tho  above  named 
defendant,  by  their  respective  attornoya 
above  montionod;  and  the  jurors  of  tlie 
jury,  summoned  to  try  the  said  issue, 
being  called  also  come;  who,  to  spoak 
the  truth  of  the  matters  above  con- 
tained, being  chosen,  tried  and  sworn, 
evidence  was  given  to  them  thereupon 
by  the  above  named  jilaintift",  which 
being  insufficient  to  maintain  the  said 
issue  on  his  part,  and  the  said  plaintiff' 
being  thereupon  solemnly  called  to  pro- 
duce further  evidence  to  support  and 
maintain  the  said  action,  the  said 
plaintiff"  comes  not,  but  makes  default, 
nor  doth  he  further  prosecute  his  suit 
against  the  said  defendant.  Burr.  App. 
428,  §827. 

F.  Hecord    on    Nonsuit    Ordered    by 

Court. 
At  which  day  and  place,  before 
(John  W.  Edmonds),  esquire,  one  of 
the  circuit  judges  of  the  state  of  New 
York,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
come  as  well  the  said  plaintiff  as  the 
said  defendant,  by  their  respective  at- 
torneys aforesaid;  and  the  jurors  of  the 
jury,  summoned  to  try  the  said  issue, 
being  called,  also  come,  who  to  speak 
the  truth  of  the  matters  aforesaid,  be- 
ing chosen,  tried  and  sworn,  evidence 
was  thereupon  given  to  them  by  the 
said  plaintiff,  which  being  insufficient 
to  maintain  the  said  issue  on  his  part, 
and  the  said  plaintiff  being  thereupon 
solemnly  called,  to  produce  further  evi- 
dence to  support  and  maintain  his  said 
action,  the  said  plaintiff  comes  not,  but 
makes  default,  nor  doth  he  further 
prosecute  his  suit  against  the  said  de- 
fendant.    Burr.  App.   150,   §287. 

G.  Notice  of  Motion   To    Set    Aside 

Nonsuit,  and  for  New   Trial. 

Sir:  Please  to  take  notice,  that,  upon 

the  case,  with  a  copy  whereof  you  are 

herewith    served,    this    honorable    court 

will  be  moved,  at  the  next  term  of  the 
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said  court,  to  be  held  at  the 

in  the  city  of ,  on  the 

(Monday)    of next,     at     the 

opening  of  the  court  on  that  day,  or 
as  soon  thereafter  as  counsel  can  be 
heard,  that  the  judgment  of  nonsuit 
entered  in  this  cause,  be  set  aside,  and 
a  new  trial  granted.  Burr.  App.  213, 
§427. 

H.     Petition   Stating   Nonsuit,  Action 
Wit}iout    Consent    of    Part    of 
Plaintiffs. 
Strafford,  ss.    <}ourt  of  Common  Pleas, 

January  term,  1851. 

To  the  honorable  justices  of  said 
court:  We  the  undersigned,  finding  our- 
selves named  as  plaintiffs  in  the  action 
of  Richard  Caverly  and  others  against 
Peletiah  Jones,  Benjamin  Durgin  and 
Stevens  Durgin,  now  pending  in  said 
court,  respectfully  represent,  that  said 
action  was  commenced,  and  our  names 
used  as  plaintiffs,  without  our  consent, 
knowledge  or  autliority;  and  we  object 
to  the  prosecution  of  said  action  in  our 
names,  and  do  hereby  forbid  the  attor- 
neys of  said  plaintiffs  further  prosecut- 
ing the  same;  that  we  have  no  doubt 
that  the  said  Peletiah  Jones,  at  the 
time  the  alleged  trespasses  were  com- 
mitted, was  the  lawful  owner  of  the 
land  upon  which  said  supposed  tres- 
passes were  committed,  that  we  make 
no  claim,  and  never  have  made  any 
claim,  to  the  land  described  in  the 
plaintiffs'  writ,  and  are  fully  satisfied 
that  our  ancestor,  Stephen  Pendergast, 
or  his  executors,  sold  and  conveyed  said 
land  to  William  Laskey,  under  whom 
the  said  Jones  claims  title  thereto; 
we  therefore  become  nonsuit  in  said 
action,  and  pray  the  court  so  to  order, 
and  to  protect  us  in  the  premises. 
(Signed) 

Daniel  Meserve, 
John  P.  Meserve, 
J.    D.    Meserve. 

Oaverly  v.  Jones,  23  N.  H.  573. 

IV.     Non  Pros. 

A.     Kntry  of  Non  Pros,  for  Not  De- 

rlariiiff. 
And  the  said  C.  D.,  at  the  same  day, 
duly  appeared  by  G.  II.,  his  attorney 
(and  put  in  special  bail)  at  the  suit 
of  the  said  A.  B.  (according  to  tlie 
form  of  the  statute  in  such  case  made 
and  provided).  And  the  said  A.  H. 
hath  not  yet  declared  against  the  said 
0.  D.,  in  the  said  court,  before  the 
aforesaid  justices  thorr-of,  as  he  ougiit 
to    have    done,   according    to    the    rules 


and  practice  of  the  said  court;  but 
hath  therein  wholly  made  default.  Burr. 
App.  132,   §260;   Till.  Forms  204. 

B.  Entry  of  Non  Pros,  for  Not  Da- 

clan  ng  ill  Replevin. 
And  hereupon  the  said  C.  D.  in  his 
proper  person  offers  himself  on  the  re- 
turn of  the  said  writ,  against  the  said 
A.  B.,  in  the  plea  aforesaid.  And  the 
said  A.  B.,  although  solemnly  called, 
comes  not,  nor  hath  he  declared  against 
the  said  C.  D.  in  this  behalf,  nor  doth 
he  further  prosecute  his  writ  against 
the  said  C.  D.,  but  therein  makes  de- 
fault. Burr.  App.  133,  §261;  Yates' 
Forms  566;  Archb.  Forms  413. 

C.  Entry  of  Non  Pros,  for  Not  Be' 

plying. 

And   hereupon    the    said    defendant 

prays  that  the  said  plaintiff  may  reply 
to  the  plea  of  him,  the  said  defend- 
ant, above  pleaded:  Whereupon,  a  day 
is  given  by  the  court  here,  to  the  said 
plaintiff,  before  the  justices  aforesaid, 

until  the  day  of in 

this  same  term  (the  day  on  which  the 
judgment  is  entered),  at  the  (capitol 
in  the  city  of  Albany);  that  is  to  say, 
for  him,  the  said  plaintiff,  to  reply  to 
the  plea  aforesaid.  The  same  day  is 
given  to  the  said  defendant,  at  the 
same  place. 

At  which  day,  before  the  justices 
aforesaid,  at  the  (capitol)  aforesaid, 
comes  the  said  defendant,  by  his  at- 
torney aforesaid,  and  the  said  plaintiff, 
although  solemnly  called,  comes  not; 
nor  hath  he  replied  to  the  aforesaid 
plea  of  the  said  defendant,  nor  doth 
he  further  prosecute  his  said  suit 
against  the  said  defendant,  but  therein 
makes  default.  Burr.  App.  142,  §270; 
Yates'  Forms  800. 

V.    DiamissaL 

A.  Affidavit  To  Move  for  Dismissal, 
for  Neglect  To  Try. 

M.  N.,  the  attorney  for  the  defend- 
ant in  this  action,  being  duly  sworn, 
says: 

I.  That  the  place  of  trial  herein  is 

the  county  of ;  and  tiiat  issue 

was  joined  as  to  all  the  defendants  on 
the day  of last. 

II.  That  a  circuit  court  was  held  at 

,   in   and    for   said   county    (or 

a    trial    term   of   this   court   w:is   licld), 

on  the  day  of  last  past; 

and  that  the  said  plaintiff  diil  not  no- 
tice the  action  for  trial  (or  tli.-it  said 
plaintiff  having  noticed  the  action  for 
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trial,  did  uot  proceed  and  try  the 
eanio)  then,  accordiug  to  the  practice 
of   this  court. 

III.  That  this  action  has  not  been 
noticed    for   trial    by    the   dol'ondaut. 

IV.  That  issues  of  a  later  date  were 
tried  at  the  said  circuit,  in  the  refj- 
ular  order  of  tho  calendar.  2  Abb. 
Forms   501. 

B.  Aflidant  To  Move  for  Dismissal, 
for  Neglect  To  Serve  Complaint. 

I.  That  this  action  was  coimnenced 
by  personal  service  of  the  suniiiious  on 

the  defendant,  Y.  Z.,  upon  the • 

dav  of ,  18 ,  as  he  is  in- 
formed and  believes,  a  copy  of  which 
is  hereto  annexed*. 

II.  That  a  notice  of  appearance  and 
demand  of  a  copy  of  the  complaint 
herein    was    served    on    the    plaintili's 

attorney,     on     the day      of 

. last,  by  this  deponent    (or  as 

appears  from  the  affidavit  of  O.  P., 
annexed  hereto) ;  but  no  copy-complaint 
has  been  served  to  the  knowledge  or 
belief  of  deponent.     2  Abb.  Forms  502. 

0.  Affidavit   To  Move   for  Dismissal, 

for     Unreasonable    Nct/lect    To 
Serve  Other  Defendants. 
(As  in  preceding  form  to  the  *,  con- 
tinuing) : 

II.  That  the  defendant  W.  X.,  is  a 
necessary  party  to  a  complete  determi- 
nation of  the  mat*-.ers  in  controversy, 
and  to  the  protection  of  the  rights  of 
this  defendant,  as  appears  by  the  com- 
plaint (and  the  answer  of  this  defend- 
ant). 

III.  That  although  the  said  W.  X. 
might  have  been  served  with  the  sum- 
mons in  this  action  by  reasonable  dil- 
igence, the  plaintiff  has  wholly  omitted 
to  serve  him;  and,  as  deponent  is  in- 
formed and  believes,  has  made  no  ef- 
forts to  do  so,  and  said  defendant 
W.  X.  has  not  appeared  in  the  action, 

although days    (or,    months) 

have  elapsed  since  the  service  of  this 
defendant,  and  (here  state  briefly  the 
stage  to  which  the  cause  has  arrived). 
2   Abb.   Forms   502. 

D.  Affidavit  To  Move  for  Dismissal, 
for  Suing   IVithout  Leave. 

(After  commencing  as  in  V,  A,  state 
facts  showing  that  leave  was  necessary, 
e.  g.,  as  follows) : 

1.  That  the  defendant  is  a  receiver 
duly  appointed  by  this  court  (or  by  the 

court    of ),    by    an    order    of 

which  a  copy  is  hereto  annexed. 


II.  That  this  action  is  brought 
against  him  as  sucli  receiver  to  re- 
cover an  alleged  debt  due  from  said, 
etc.,  as  appears  by  the  complaint  in 
this  action  on   file. 

III.  That  this  action  was,  as  this 
deponent  is  informed  and  believes,  com- 
menced without  leave,  contrary  to  the 
rules  and  practice  of  this  court.  2 
Abb.   Forms   503. 

E.  Order    Dismissing    Action    Abxo- 

lately. 

On  reading  and  filing  the  annexed 
affidavits  (and  proof  of  due  service 
of  tlie  notice  of  this  motion),  and  on 
motion  of  M.  N.,  of  counsel  for  de- 
fendant, and  after  hearing  O.  P.,  of 
counsel  for  plaintiff  (or  no  one  ap- 
pearing),   in    opposition: 

Ordered,  that  the  plaintiff's  com- 
plaint in  this  action  be  dismissed  (as 
against  the  defendant  Y.  Z.),  with 
costs,  in  favor  of  the  said  defendant, 
but  without  prejudice  to  a  new  action 
by,  etc.;  and  that  a  judgment  be  en- 
tered accordingly;  and  that  the  plaintiff 
j)ay  to  said  defendant dol- 
lars, costs  of  this  motion.  2  Abb. 
Forms  503. 

F.  Order  Dismissing    Action    Unless 

Plaintiff  Moves. 
(Add  to  the  above):  unless  the 
plaintiffs  shall,  witliin  twenty  days 
after  tlie  service  of  tliis  order  on  them 
or  their  attorney,  serve  the  summons 
on  said  W.  X.  (or  give  notice  of  a 
motion  that  leave  to  bring  the  action 
be  granted  nunc  pro  tunc.  And  if  no- 
tice of  such  action  is  given,  then  all 
proceedings  of  both  parties  are  hereby 
stayed  until  the  hearing  and  decision 
thereof).     2   Abb.  Forms  504. 

G.  Judgment  of  Dismissal  on  Motion 

of  riaintiff  as  to  One  Defend- 
ant. 
And  now,  on  this  6th  day  of  April, 
1886,  this  cause  being  called,  comes 
the  plaintiff  George  Bolcli,  and  moves 
the  court  to  dismiss  this  cause  as  to 
the  defendant  P.  J.  Norton,  as  per 
stipulation  on  file  herein,  and  the  court 
being  fully  advised  in  the  premises,  sus- 
tains said  motion.  It  is  therefore  con- 
sidered, ordered  and  adjudged  by  the 
court  that  this  action  be  and  the  same 
hereby  is  dismissed  as  to  the  defend- 
ant P.  .1.  Norton.  It  is  further  or- 
dered and  adjudged  (costs  pursuant  to 
a  stipulation).  Norton  v.  Lawrenoo, 
39  Kan.  458,  18  Pac.  526. 
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H.    Judgment   of   Dismissal   on   Com- 
Tpromise. 
'^Wednesday,  September  2d,  A.  D.  1885. 

The   United   States  v.   Frank   Mouil- 

lerat,   et  al. 

And  now  comes  the  plaintiff,  by 
William  H.  De  Witt,  esq.,  United  States 
attorney,  whereupon  the  plaintiffs  dis- 
missed their  suit  herein,  the  same  hav- 
ing been  compromised,  and  eight  hun- 
dred dollars  paid  by  the  defendants. 

It  is  therefore  considered  by  the 
court  that  the  defendants  go  hence 
without  day,  and  recover  against  the 
plaintiffs    their    costs    incurred    herein, 

taxed  at  $ . "  In  re  Mouillerat's 

Est.,  14  Mont.  245,  36  Pac.  185. 

Note. — Held  not  a  judgment  for  $800, 
but  of  dismissal  only. 

I.     Special  Motion   by  One  Defendant 
To  Dismiss  for  Want  of  Juris- 
diction of  Person. 
Essex,    ss.:    C.    C.    P.,    December   term, 

1857.     Wright  V.  Hayward,  et  al. 

And  now  Spaulding  Boynton,  named 
defendant  in  this  action,  comes  into 
court  specially  to  move  the  honorable 
court  here,  that  the  action  as  to  him 
be  dismissed,  because  he  says  he  is 
not,  and  never  has  been,  an  inhabitant 
of  the  commonwealth  of  Massachusetts, 
and  that  no  personal  service,  within  tho 
jurisdiction  of  said  commonwealth, 
has  been  made  upon  him,  and  there 
'has  been  no  actual  and  effectual  attach- 
ment of  his  property,  and  for  no  other 
purpose. 
By  Otis  P.  Lord,  his  attorney  for  that 

purpose  only. 

Wright  V.  "Boynton  &  Hayward,  37 
N.  H.  9. 

Note. — Held  that  such  special  appear- 
ance did  not  confer  personal  jurisdic- 
tion  of   non-resident. 

J.     Order  of  Dismissal  by  Plaintiff  in 
Vacation,    Under   Statute. 
Stephen   Ilardwick   f.   James   St.   John. 

No.  8.     Action  on  note,  now  pending 

in   the   Hendricks  ciri-uit   court. 

The  above  named  plaintiff  hereby 
dismisses  the  above  entitled  suit,  now 
pending  in  said  court,  at  his  own  costs, 
and  directs  the  clerk  of  that  court  to 
enter  this  order  of  dismissal  upon  fhe 
order  book  of  the  said  court,  accord- 
ing to  the  statute  in  such  case  made 
and  provided. 

January    29.    1859. 
(Signed.)    Stcplien   Ilardwick.  plaintiff. 
State  of  Imliaiia,  Hendricks  county,  ss. 

I,   John    Irons,    clerk    of    the    circuit 


court  of  said  county,  certify  that  the 
above  dismissal  was  filed  in  my  office 
on  January  29,  1859. 

John   Irons. 
St.    John    V.   Hardwick,    17   Ind.    ISO. 

VI.    Dismissal  in  Equity. 

A.  Notice    of    Motion    That   Bill    Be 

Dismissed  for  Want  of  Prosecu- 
tion. 
Take  notice,  etc.,  etc.,  that  the  bill 
filed  in  this  cause  may  stand  dismissed 
out  of  court,  with  costs  to  be  taxed, 
etc.,  for  want  of  prosecution.  Dated, 
etc.  3  Dan.  Gh.  PI.  &  Pr.  (Perkins' 
ed.)   2152. 

B.  Orders. 

1.  Order    Dismissing    for    Non-De- 

livery of  Copy  of  Bill. 

On    reading   and   filing   due   proof   of 

the     service    upon     the     complainant's 

solicitor,  more  than  twenty  days  since, 

of   notice    of   the    order    of   this   court, 

made  on  the  day  of  

last,  requiring  the  complainant  to  de- 
liver to  the  defendant's  solicitor  a 
copy  of  the  bill  of  complaint  in  this 
cause  within  twenty  days  after  service 
of  such  notice,  or  that  in  default  there- 
of said  bill  be  dismissed  with  costs, 
and  that  no  copy  of  such  bill  has  been 
served  upon  the  defendant's  solicitor; 
on  motion,  etc.,  ordered  that  the  bill 
in  this  cause  be  dismissed  with  costs, 
to  be  paid  by  the  complainant,  for 
want  of  prosecution.  2  Barb.  Ch.  Pr. 
401. 

2.  Order  for  Dismissal  of  Bill  at 
the  Hearing. 

This  cause  coming  on,  etc.,  this  court 
doth  order  that  the  plaintiff's  bill  do 
stand  dismissed  out  of  this  court  (if 
there  are  other  defendants  who  do  not 
appear,  or  if  dismissed  against  one  of 
several  defendants,  as  against  the  de- 
fendant B.),  with  costs  to  be  paid  by 
the  plaintiff"  A.  to  the  said  defendant 
B.;  and  to  be  taxed  by  the,  etc.  (in 
case  the  parties  differ).  3  Dan.  Ch. 
PI.    &   Pr.    (Perkins'   ed.)    2348. 

3.  Order    for    Dismissal    on    Case 

Agreed. 
"This  cause  having  been  submitted 
upon  a  case  agreed  by  the  parties,  and 
upon  the  arguments  of  counsel  there- 
on, as  well  on  the  part  of  the  defend- 
ants, as  of  the  plaintiffs,  and  due 
dr-liberafion  thereupon  had,  and  it 
appearing  that  the  plaintiffs  are 
not  entitled  to  the  personal  es- 
tate, either  of  the  late  Sir  William 
Pulteney,   or   of   the   late   Countess    of 
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Bath,  in  the  plondinijs  niontioned,  in 
cxniionition  of  tho  laiid  from  the  mort- 
pairo  ili'bt  ill  qiii'stion;  it  is  thereupon 
orjoroii,  etc.,  that  the  plaintilVs'  bill 
bo  liismissod,  and  that  no  costs  bo 
charcod  liv  either  party  as  ajjainst  the 
other."  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ea.)    '2-630. 

4.  Order  for  Ditmif^/tnl ;  Eeasons 
Stdttd;  Costs;  Without  Prij- 
udit-c  to  Eight  To  Bring  An- 
other Suit. 
"It  is  declared,  that  nothing  appears 
to  impeach  the  consideration,  or  validity 
of  the  ,iiidgment  in  the  ploadings  men- 
tioned, in  favor  of  the  defendant  H., 
nor  his  right  and  title  to  the  proceeds 
of  the  personal  estate  of  tlie  G.  Manuf. 
Co.,  sold  under  his  execution,  and  paid 
to  him,  nor  his  right  and  title  to  col- 
lect the  residue  of  the  judgment  by  the 
means  provided  by  law;  and  that  the 
G.  Manuf.  Co.,  as  -well  as  other  debt- 
ors, were  authorized  to  give  preferences 
among  creditors  for  a  debt  justly  due. 
It  is  therefore  ordered,  etc.,  that  the 
bill  as  to  the  defendant  H.  be  dismissed, 
with  costs.  And  it  is  further  declared, 
that  the  plaintilTs  were  not  entitled,  at 
the  time  of  filing  their  bill,  to  ques- 
tion, in  this  court,  the  dispositions  of 
their  personal  property,  inasmuch  as, 
at  the  time  of  filing  their  bill,  they 
nad  not  acquired  a  lien  at  law  upon  the 
real  estate,  as  judgment  creditors,  nor 
have  they,  as  yet,  acquired,  as  execu- 
tion creditors,  a  legal  preference  to 
the  personal  property,  by  means  of  an 
execution  duly  issued  and  levied  or  re- 
turned, nor  shown  that  they  cannot  ob- 
tain satisfaction  of  their  debt  by  hav- 
ing tried  in  vain  the  ordinary  process 
of  such  execution  at  law.  And  it  is 
further  declared,  that  though  the  de- 
fendants, who  are  trustees  of  the  said 
company,  and  purchased  in  the  per- 
sonal property  of  the  said  company, 
under  the  execution  of  the  defendant 
H.,  may  be  liable  to  have  that  property 
tcdetmed  and  resold,  for  the  benefit 
of  the  creditors  seeking  the  same,  after 
deducting  the  price  they  gave,  and  the 
just  expenses  incurred  thereon;  yet 
none  but  an  execution  creditor  at  law 
is  entitled  to  ask  for  such  assistance 
from  this  court,  in  respect  to  the  per- 
sonal estate.  It  is  thereupon  further 
ordered,  etc.,  that  the  bill  as  to  all  the 
other  defendants  who  have  answered  be 
dismissed  witliout  costs,  and  without 
prejudice  to  the  right  of  the  plaintiffs 
to   bring   a    new    suit    for   the   purpose 
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aforesaid  in  the  proper  character  of 
jiulgment  executive  crcniitors."  3  Dan, 
Ch.  PI.  &  Pr.   (Perkins'  ed.)   2350. 

5.  Order     for     Vis  missal     of     Bill 

Framed  To  rrm'cnt  Prejudice. 
Supreme  Court  of  United  States. 

This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  from  tlie 
circuit  court  of  the  United  States  for 
the  district  of ,  and  was  ar- 
gued by  counsel;  on  consideration 
whereof  this  court  is  of  opinion  that 
the  decree  of  the  circuit  court  ought 
to  have  shown  that  the  bill  was  dis- 
missed, because  the  deed  therein  men- 
tioned being  void  at  law  for  matter 
apparent  on  its  face,  the  plaintiff  had 
not  shown  any  circumstances  whicli  dis- 
closed a  case  proper  for  the  interference 
of  a  court  of  equity  to  relieve  against 
such  void  deed.  And  this  court  is  fur- 
ther of  opinion,  that  so  much  of  the  said 
decree  as  dismisses  the  bill  with  costs, 
is  erroneous  and  ought  to  be  reversed. 
This  court  doth  therefore  reverse  and 
annul  the  said  decree,  and  direct  that 
the  case  be  remanded  to  the  said  cir- 
cuit court  with  directions  to  modify 
the  same  according  to  the  principles  of 
this  decree.  3  Dan.  Ch.  PI.  & » Pr. 
(Perkins'  ed.)  23r)l;  Piersoll  v.  Elliott, 
6  Pet.  95,  101,  8  L.  ed.  332. 

6.  Order     for     Dismissal     of     Bill 

Where     Plaintiff     Does     Not 

Appear. 
This  cause  coming  on  this  day  to  be 
heard  before  this  court,  etc.  (if  set 
down  by  defendant,  at  the  request  of 
the  defendant),  in  the  presence  of 
counsel  learned  for  the  defendant,  no 
one  attending  for  the  plaintiff,  al- 
though the  plaintiff  has  been  served 
(or  although  the  plaintiff  has  been 
duly  served)  with  a  subpoena  to  hear 
judgment  in  this  cause  (at  the  request 
of  the  defendant),  as  by  affidavit  (now 
produced)  appears,  and  upon  hearing 
what  was  alleged  by  the  counsel  for 
the  defendant,  and  upon  reading  the 
said  affidavit,  etc.;  this  court  doth  order 
that  the  plaintiff's  bill  do  stand  dis- 
missed out  of  this  court  with  costs, 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2349. 

7.  Dismissal  of  Bill  With  Costs  as 

to  Some  Defendants,  and 
Without  Costs  as  to  Others. 
This  court  doth  order  that  the 
plaintiff's  bill  stand  dismissed  out  of 
this  court,  without  costs,  as  against 
the  defendants  A.  P.,  etc.,  and  with 
costs  as  against  the  defendants  D.,  E., 
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etc.,   such  costs  to  be  taxed,   etc.,   and 
paid   by   the   plaintiffs    (names)    to   the 
said    defendants    D.,    E.,    etc.      3    Dan. 
Ch.   PI.   &   Pr.    (Perkins'   ed.)    2349. 
8.     Order  for  Dismissal  as  to  Part 
of  Bill. 
This   court   doth   order  that   so   much 
of    the    plaintiff's    bill    as    seeks,    etc., 
do    stand    dismissed    out    of    this   court, 
with  costs,  etc.;   and  as  to  the  rest  of 
the  relief  sought  by  the  plaintiff's  bill, 
etc.;    it    is    ordered,    etc.      3    Dan.    Ch. 
PI.  &  Pr.   (Perkins'  ed.)   2348. 


DISORDERLY  CONDUCT. 

I.  Indictment  for  Disorderly  Conduct, 

Drunkenness,  413 

II.  Complaint  for  Using  Vulgar  Lan- 

guage  in    Hearing    of     Children, 
413 

III.  Complaint   for   Disturbing   Peace 
by  Noise  and  Profanity,   413 

IV.  Information    for    Loud    and    In- 

decent Language,   413 

V.  Complaint,  Peeking  in  Window  of 

Dwelling,  413 

VI.  Complaint,    Language    Likely    To 

Cause  Breach  of  Peace,  414 

VII.  Complaint  for  Discharging  Fire- 
arms in  Corporate  Limits,  414 

VIII.  Indictment  for  Being   a  Street 
Walker,  414 

I.  Indictment  for  Disorderly  Conduct, 

Drunkenness. 

The  indictment  charges  that  "one 
George  Waggoner  was  then  and  there 
found  in  a  public  street,  highway  and 
sidewalk,  situate  in  Greene  county  and 
state  of  Indiana,  unlawfully  in  a  state 
of  intoxication."  State  v.  Waggoner, 
52   Ind.  481. 

Note. — Sustained  under  statute  pro- 
viding that  "any  person  of  sound  mind 
found  in  any  public  place  in  a  state 
of  intoxication,  shall  be  deemed  guilty 
of  a  misdemeanor." 

II.  Complaint  for  Using  Vulgar  Lan- 

guage in  Hearing  of  Children. 
The  complaint  cliart,'i'S  that  "defend- 
ant (petitioner),  on  the  ninot^enth  day 
of  October,  1880,  at  Watsonville,  in 
the  county  of  Santa  Cruz,  state  of 
California,  committed  a  misdemeanor, 
as  follows,  to-wit:  The  said  T.  K. 
Foley,  at  the  time  and  place  afore- 
said, did  use  vulgar  and  indecent 
language  within  the  hearing  of  chil- 
dren, in  a  loud  and  boistrrnus  manner, 
wilfully  and  unlawfully,  all  of  which 
is   contrary    to    the   form   of    the    stat- 


ute,"   etc.     Ex   parte   Foley,    62    Cal. 
508. 

III.  Complaint     for     Disturbing     the 
Peace  by  Noise  and  Profanity. 

"On  the  23d  day  of  September,  1885, 
in  the  county  of  Washington  and  state 
of  Kansas,  one  Louisa  Burns,  did  then 
and  there  unlawfully  and  wilfully  dis- 
turb the  peace  and  quiet  of  one  Silas 
Blodgett  and  of  the  family  of  said  Silas 
Blodgett,  by  making  loud  and  boister- 
ous noises  and  by  uttering  profane  and 
vulgar  oaths,  and  by  rude  and  indecent 
behavior,  contrary  to  the  statutes  in 
such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Kansas."  State  v.  Burns, 
35  Kan.  387,  11  Pac.  161. 

Note. — Statute  reads  "wilfully  dis- 
turbing the  peace  and  quiet  of  any 
person,  etc." 

IV.  Information,   Loud  and    Indecent 

Language. 

"Comes  J.  H.  Duncan,  assistant 
prosecuting  attorney,  within  and  for 
the  county  of  Greene,  state  of  Missouri, 
under  his  oath  of  office  informs  the 
court  that  one  William  Brumley,  on 
or  about  the  thirty-first  day  of  March, 
1S91,  at  the  said  county  of  Greene, 
state  of  Missouri,  did  then  and  there 
unlawfully  and  wilfully  disturb  the 
peace  of  the  family  of  Celina  Schoner, 
and  did  then  and  there  use  loud,  offen- 
sive and  indecent  conversation,  and  by 
quarreling  and  threatening,  and  draw- 
ing a  stick  to  strike  and  fight.  And 
against  the  peace  and  dignity  of  the 
state."  State  v.  Brumley,  53  Mo.  App. 
126. 

Note. — Sufficient  under   statute. 

V.  Complaint,  Peeking  in  Window  of 

Dwelling  House. 
"On  the  8th  day  of  September,  1895, 
at  the  city  of  Grand  Rapids  aforesaid, 
and  within  the  corporate  limits  of  said 
city,  one  George  Williams  was  then 
and  there  guilty  of  indecent,  insulting, 
and  immoral  conduct  and  behavior,  by 
pocking  in  the  windows  of  a  house  on 
the  corner  of  Wenham  avenue  and  La- 
grave  street,  said  house  being  then 
and  there  occupied  by  persons  living 
therein,  and  not  being  the  residence  of 
said  Williams,  and  was  then  and  there 
found  in  a  state  of  intoxication,  to  the 
evil  example  of  all  others  in  like  case 
offending,  contrary  to  the  provisions  of 
section  1  of  an  ordinance  of  said  city, 
entitled  'An  ordinance  relative  to  dis- 
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oriiorlv  persons.'  "  Citv  of  Grand 
Rapids  r.  Williams,  112  Slioh.  217,  70 
N.   W.  517. 

A'off. — Hold  suflu'iiMit  undor  an  or- 
dinance which  reads:  "All  persons  who 
.  .  .  shall  be  ensjaged  in  any  illegal 
or  improper  diversion,  or  shall  use  any 
indecent,  insult  injj,  or  immoral  lan- 
jjuafje,  or  shall  bo  guilty  of  an}'  in- 
decent, insulting,  or  immoral  conduct 
or  behavior,  in  any  public  street  or 
elsewhere  in  said  city,  .  .  .  shall  bo 
deemed  to  be  disorderly  persons,  and, 
upon  conviction  thereof,  shall  bo  pun- 
ished," etc. 


VI. 


To 


Complaint,    Language   Likely 
Cause  Breach  of  the  Peace. 

''James  Kedsliaw  did  act  in  a  dis- 
orderly m.anner  upon  one  of  tne  high- 
ways of  the  borough  of  Homestead  by 
calling  scab,  and  damned  scab,  to  af- 
fiant and  two  other  non-union  work- 
men, who  wore  then  passing  along  said 
highway,  with  intent  to  provoke  said 
non-union  workmen,  and  to  cause  a 
breach  of  the  public  peace,  and  tend- 
ing to  a  breach  of  the  public  peace." 
Com.  r.  Redshaw,  12  Pa.  Co.  Ct.  91. 
Vn.  Complaint  for  Discharging  Fire 
arms  ill  Corporate  Limits. 

"On  or  about  the  25th  day  of  April, 
1SS3,  J.  A.  Smith,  within  the  corporate 
limits  of  the  city  of  Cottonwood  Falls, 
Chase  county,  Kansas,  the  same  being 
a  city  of  the  third  class,  then  and 
there  being,  did  then  and  there  shoot 
and  discharge  a  pistol,  commonly  called 
a  revolver,  the  said  shooting  not  be- 
ing done  in  any  public  display  or  in 
commemoration  of  any  extraordinary 
event,  and  that  the  said  J.  A.  Smith 
was  not  then  and  there  an  ofTicer  of 
said  city  or  state,  or  United  States; 
contrary  to,  and  in  violation  of  sec- 
tion one,  ordinance  No.  8,  of  said  city." 
Cottonwood  Falls  v.  Smith,  36  Kan.  401, 
13   Pac.   576. 

Note. — Sufficient  under  ordinance  pur 
6uant   to  statute. 

Vm.     Indictment  for  Being  a  Street 
Walker. 

"The  grand  jury  .  .  .  further 
charges  that  .  .  .  Nora  Stokes  was  a 
common  night-walker,  and  did  walk  and 
ramble  in  the  streets  and  common  high- 
ways in  the  city  of  Montgomery,  in 
said  county  and  state,  at  unreasonable 
hours  of  night,  without  having  any 
lawful  bu«iness.  and  without  any  neces- 
sity therefor,  for  the  unlawful  purpose 
of    picking    up    men    for    lewd     inter- 


course; against  good  morals  and  good 
manners,  to  the  common  nuisance  of 
all  good  people  of  the  county,  against 
the  peace,"  etc.  Stokes  v.  State,  92 
Ala.   73,  9  So.  400. 


DISORDERLY  HOUSE. 

I.  Indictment  for  Keeping  Disorderly 

House,    111 

II.  Indictment  for  Keeping  House  for 

Fighting  Cocks,    1 1  r, 

III.  Indictment    for    Keeping    Bawdy 
House,    1 1  ■) 

IV.  Information    for    Keeping    Disor- 
derly House,   1 1  '> 

V.  Indictment    for    Leasing    Property 

for  Disorderly  House,    1 1  (i 
For    other    forms,    see     7     Stan'dakd 
Proc.   709. 

I.     Indictment  for  Keeping  Disorderly 
House  (a). 

That  the  defendant  "unlawfully  did 
keep  and  maintain  a  certain  common, 
ill-governed,  and  disorderly  house,  and 
in  the  said  house,  for  its  own  lucre  and 
gain,  certain  persons,  as  well  men  as 
women,  of  evil  name  and  fame  and  of 
dishonest  conversation,  then,  and  on 
the  said  other  days  and  times,  there 
unlawfully  and  willingly  did  cause  and 
])rocure  to  frequent  and  come  together; 
and  the  said  men  and  women  in  the 
said  house  of  it,  the  said  Linden  Park 
Blood  Horse  Association,  at  unlawful 
times,  as  well  in  the  night  as  in  tlie 
day,  then  and  on  the  said  other  days 
and  times,  there  to  be  and  remain 
drinking,  tippling,  fighting,  whoring, 
and  misbehaving  themselves,  unlawfully 
and  wilfully  did  permit,  and  yet  does 
permit,"  etc.  Linden  Park  Blood 
Horse  Assn.  v.  State,  16  Crim.  L.  Mag. 
'.19. 
Indictment  for  Keeping  Disorderly  House 

(b). 

"The  grand  jury  of  said  county 
charge  that  before  the  finding  of  this 
indictment,  A.  Cahn,  whose  Christian 
name  is  to  the  grand  jury  unknown, 
did  keep  a  disorderly,  public  and  ill- 
governed  house,  and  did  then  and  there 
unlawfully  cause  and  procure  certain 
persons,  as  well  women  as  men,  of  evil 
name  and  fame,  to  frequent  and  come 
together,  in  his  said  house  at  many 
unlawful  times,  as  well  in  the  night 
as  in  the  day,  and  did  permit  them 
there  to  be  and  remain,  drinking,  tip- 
pling, carousing,  swearing,  indecently 
dancing,    and    misbehaving    themselves, 
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to  the  great  damage  and  common  nuis- 
ance and  evil  example  of  all  the  cit- 
izens, not  only  the  neighborhood,  but 
all  the  citizens  of  the  county,  and 
against  the  peace  and  dignity  of  the 
State  of  Alabama."  Cahn  v.  State, 
110  Ala.  56,  20  So.  380. 
Indictment  for  Keeping  Disorderly  House 

(c). 
"Georgia,   Sumter   County. 

"The  grand  jurors,  sworn,  chosen  ana 
selected  for  the  county  of  Sumter,  to- 
wit:  ...  In  the  name  and  behalf 
of  the  citizens  of  Georgia,  charge  and 
accuse  Malta  Scarborough  and  Harriet 
Scarborough,  of  the  county  and  state 
aforesaid,  with  the  offense  of  keeping  a 
lewd  house;  for  that  the  said  ^Malta 
Scarborough  and  Harriet  Scarborough,  on 
March  20th,  1S72,  in  the  count}-  afore- 
said, did  then  and  there,  unlawfully, 
by  themselves  and  by  others,  maintain 
and  keep  a  lewd  house,  or  a  place  for 
the  practice  of  fornication  or  adultery, 
or  fornication  and  adultery,  contrary 
to  the  laws  of  said  State,  the  good  or- 
der, peace  and  dignity  thereof."  Scar- 
borough  r.   State,  4G  Ga.   26. 

II.     Indictments  for  Keeping  Disorder- 
ly House  for  Fighting  Cocks,  Etc. 
That   G.   H.,   late   of,   etc.,  and   J.   K., 
late    of,    etc.,    on,    etc.,    and    on    divers 
other  days  and  times  between  that  day 
and    the    day    of    the    taking    of    this 
inquisition,  with  force  and  arms,  at  the 
parish    aforesaid,   in   the    county    afore- 
said,  did   keep   and    maintain,   and   yet 
do   keep    and   maintain   a   certain    com- 
mon  ill-governed   and  disorderly   house, 
and  in  the  said  house  for  his  own  lucre 
and  profit,  certain   evil  and  ill-disposed 
persons   of   ill   name   and  fame,   and   of 
dislionest  conversation,  to  frequent  and 
come  together,  then,  and  the  said  other 
days    and   times,   there   unlawfully   and 
wilfully    did    cause    and    procure,    and 
the    aaid    persons    in    the     said     house 
then,    and    the    said    other     days     and 
times    there    to    be    and    remain,    fight- 
ing of  cocks,  boxing,  playing  at  cudgels, 
and   misbehaving   tlicmsolves,   unlawful- 
ly and  wilfully  did  permit,  and  yet  doth 
permit,   to  the  great  damage   and   com- 
mon nuisance  of  all  the  subjccls  of  our 
said  lord  the  king,  inliabiting  near  tlie 
said    house,    and    against    the    peace    of 
our   said   lord   the   king,   his  crown   and 
dignity.     3   Chit.  Cr.  L.  G73. 
III.     Indictment   for    Keeping    Bawdy 
House. 
That  C.  D.,  iate  of.  etc.,  on,  etc.,  and 


on    divers    other    days    and    times    be- 
tween that  day  and  the   day  of  taking 
this   inquisition,   with   force    and   arms, 
at,    etc.,    aforesaid,    a    certain    common 
bawdj'    house,    situate,    etc.,   unlawfully 
and   wickedly   did   keep   and   maintain; 
and  in  the   said   house,  for  filthy  lucre 
and  gain,  divers  ill-disposed  persons,  as 
well    men    as    women,    and    whores,    on 
the   days   and   times   aforesaid,   as  well 
in   the   night   as   in  the   day,   there  un- 
lawfully and  wickedly  did   receive  and 
entertain,  and  in  which  said  house,  the 
said   evil  disposed  persons  and  whores, 
by  the  consent  and  procurement  of  the 
said  C.  D.  on  the  days  and  times  afore- 
said,   there    did    commit    whoredom    and 
fornication,    whereby     divers     unlawful 
assemblies,    riots,    routs,     affrays,     dis- 
turbances,  and  violations   of   the   peace 
of   our   said   lord   the   king,   and   dread- 
ful filthy  and  lewd  offenses  in  the  same 
house,    on    the    days    and    times    afore- 
said,   as    well    in  'the    night    as    in    the 
day,   were   there   committed   and   perpe- 
trated,  to   the   great   damage   and   com- 
mon  nuisance   of   all  the  liege   subjects 
of  our  said  lord  the  king,  in  manifest  de- 
struction,  ruination,   and   subversion   of 
youth,  and  other  people,  their  manners, 
conversation,  estate,  and  obedience,  and 
against  the  peace,  etc.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do 
further    present,    that    the    said    C.    D., 
on,    etc.,    aforesaid,    and    on    the    other 
days   and    times    aforesaid,    with    force 
and  arms,   at,   etc.,   aforesaid,  a  certain 
common,    ill-governed,     and     disorderly 
house,  unlawfully  and  wilfully  did  keep 
and    maintain,    and    in    the    said    house, 
for  filthy  lucre   and  gain,  certain   evil- 
disposed     persons,     as     well      men     as 
women,    of   evil    name,   fame,    and   con- 
versation,   to    frequent    and     come     to- 
gether on  the  days  and  times  aforesaid, 
there    unlawfully    and      wickedly      did 
cause  and  procure,  and  the  said  persons 
in  the  said  house  at  unlawful  times,  as 
well  in   the  niglit  as  in  the  day,  on  the 
days   and   times   aforesaid,   tliere   to   be 
and   remain   drinking,   tippling,   cursing, 
swearing,  quarreling  and  otherwise  mis- 
behaving   tliemselves,     unlawfully     and 
wickedly    did    permit    and    suffer,    etc. 
2   Chit.'Cr.  L.   39. 


rv.      Information    for   Keeping   Disor- 
derly House. 

"The  State  of  Florida.  In  the  name 
and  by  the  authority  of  the  State  of 
Florida:  In  the  circuit,  court  of  the 
first   judicial    circuit    of   the   state   of 
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Florida  for  Ksoaiubia  county,  at  the 
fall  torm  theroof,  in  the  vear  of  our 
Lord  one  thousand  eight  hundred 
and  seventy-seven.   Kscanibia  county, 

to-wit: 

Be   it    remembered    that   "William    U. 
Milton,  state   attorney   for   the  lirst  .iu- 
dicial   circuit   of   the   state   of   Florida. 
prosecuting   for  said  state,  being  pres- 
ent  in   said   court    on   the    27th   day   of 
September,  1877,  gave  the  court  to  be 
informed  and  understand  that  one  Me- 
lissa King,   late   of  the  county   of   Es- 
cambia   aforesaid,    in    the    circuit    and 
state    aforesaid,    on    the   first     day     of 
September,  in  the  year  of  our  Lord  one 
thousand    eight    hundred    and    seventy- 
six,  then  and  there  being  in  the  county 
of    Escambia,    then    and    there    at    said 
time    and    on    divers    other    days    and 
times   between  that  day  and  the   filing 
of  this  information,  then  and  there  be- 
ing, then  and  there  unlawfully  did  keep 
a    house    of    ill-fame    resorted    to    for 
prostitution  and.  lewdness,  and  the  said 
Melissa    King    certain    persons    as    well 
men  as  women  of  evil  name  and  fame 
and  of  dishonest  conversation,  then  and 
on  the  said  other  days  and  times  there 
unlawfully    and     willingly     did      cause 
and   procure  to  frequent   and  come   to- 
gether,  and    the   said   men   and   women 
in    the    said    house    of    her,    the    said 
Melissa    King,    at    unlawful    times,    as 
well  in  the   night   as  in   the   day,  then 
and  on  the  said  other  days   and  times 
there   to  be   and   remain   drinking,   tip- 
pling   and    whoring    and     misbehaving 
themselves,  unlawfully   did   i)ernnt  and 
yet  do  permit,  against  the  form  of  the 
statute    in    such    cases   made    and    pro- 
vided, to  the  evil  example  of  all  others 
in  the  like  case   offending  and   against 
the  peace  and  dignity  of  the  State  of 
Florida,  wherefore  the  said  William  II. 
Milton,   the    State   Attorney    as    afore- 
said,   prosecuting    for    said    State     as 
aforesaid,  prays  the  advice  of  the  said 
court    in    the    premises,    and    that     the 
said    Melissa    King    may    be    arrested 
and  held   for  trial  under  the  foregoing 
information,    and    that    a    capias    may 
issue  forthwith  for  her  arrest. 

W.   H.   Milton, 
State    Attorney   for   the   First   Judicial 
Circuit     of     the     State     of     Florida 
prosecuting  for  said  state." 
King  V.  State,  17  Fla.  183,  188. 

V.     Indictment   for  Leasing  Property 
for   Disorderly    House. 
The    jurors,    etc.,    do    on    their    oath,  1 


present   that   Martin    Smith,   late,   etc., 
on  the  second  day  of  September,  1845, 
with    force    and   arms,   at,    etc.,   unlaw- 
fully,  wilfully,  and   knowingly,   did   let 
a   certain   house,   there   situate,   of    him 
tlio  said    Martin   Smith,   to   one  Dorcas 
Smith,    with    an    intent    that    the    said 
Dorcas    Smith    should    afterwards,    and 
during    the    continuance    of    such    lenss 
thereof,    then    keep    and    maintain    the 
said  house  as  a  common  bawdy   house; 
and    that    afterwards,    and    during    the 
continuance   of   such   lease   thereof,   to- 
wit:    on    the   day    and    year    aforesaid, 
and    on    divers    other    days    and    times, 
between  that  day  and  the  day  of  tak- 
ing  of   this   inquisition,  at   tlie   city   of 
Baltimore    aforesaid,    the    said    Dorcas 
Smith   did  actually  keep   and   maintain 
the    said    house,    as    a    common    bawdy 
house;  to  the  great  scandal  of  all  the 
liege  inliabitants  of  the   said   state,   to 
the   evil   example   of    all   others   in   the 
like    case    offending,    and    against    the 
peace,  government,  and  dignity   of  the 
State.     And  the  jurors  aforesaid,  upon 
their    oath    aforesaid,    do    further    pre- 
sent, that  the  said  Martin  Smith  after- 
wards,   to-wit:    on    the    second    day    of 
September,    in    the    year   of    our    Lord, 
1845,  with  force  and  arms,  at  the  City 
of  Baltimore  aforesaid,  unlawfully  and 
knowingly,   did  let  out  a  certain   other 
house,    tliere    situate,    which    said    last 
mentioned    house,    he    the    said    Martin 
Smith,  then  and  there   had   the   control 
of,    and   the   power    of    letting    out,    to 
one    Dorcas    Smith,    with    intent    that 
the    said    Dorcas    Smith    should    after- 
wards,  and   during   the   continuance    of 
such   'lease    thereof,    there    jkeep     and 
maintain  the  said  last  mentioned  house, 
as   a   common   bawdy   house;    and   that 
afterwards,  and  during  the  continuance 
of    such    lease    thereof,    to-wit,    on    the 
day  and  year  aforesaid,  and   on   divers 
other    davs    and    times,    between    that 
day    and 'the    day    of    taking    this    in- 
qiiisition,    at    the    City    of    Baltimore 
aforesaid,  the  said  Dorcas  Smith  actual- 
ly did  keep  and  maintain  the  said  last 
mentioned   house   as  a  common  bawdy 
house,    to    the    great     scandal     of     all 
others,  in  the  like   case   offending,   and 
against  the  peace,  government  and  dig- 
nity  of  the   State.     Smith  V.   State,   6 
Gill   (Md.)   425. 

DISTT?ESS.— See  Eeplevin;  Trespass- 
ing  Animals. 
DISTRTBT^TTON".— See  DECEDENTS'  Es- 
tates;   Inheritance. 
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DTSTEIXGAS.— See  Corporations. 

DISTURBIXG  THE  PEACE.— See  Af- 
fray; Breach  of  the  Peace;  Dis- 
orderly Conduct;  Disttrbing  Pub- 
Lic  Assemblies;  Pl'blic  Drunken- 
>rESS. 


DISTURBING     PUBLIC     ASSEMBLY. 

L  Indictment  for  Disturbing  Congrega- 
tion, 417 

II.  Indictment  for  Disturbing  "by  Riot- 
ous Conduct,  417 

m.  Indictment  for  Disturbing  Re- 
ligious  Worship,    4 1  7 

IV.  Indictment  for  Disturbing  Re- 
ligious Meeting  in  Private  House, 
41 S 

V.  Indictment  for  Disturbing  Meeting 

of   Salvation  Army,   418 
For    other    forms,    see     7     Standard 
Proc.    715,    716. 

I.  Indictment  for  Disturbing  Congre- 

gation. 
That  C.  B.,  the  elder,  late  of,  etc., 
and  C.  B.,  late  of,  etc.,  on,  etc.,  with 
force  and  arms,  at,  etc.,  did  during  the 
time  of  divine  worship,  unlawfully,  wil- 
fully, maliciously,  and  contemptuously 
disquiet  and  disturb  a  certain  congre- 
gation of  protestant  dissenters  from 
the  church  of  England,  being  then  and 
there  lawfully  assembled  for  the  pur- 
pose of  religious  worship,  in  a  certain 
chapel,  situated,  standing,  and  being, 
in  the  parish  aforesaid,  in  the  county 
aforesaid,  the  .said  chapel  being  then 
and  there  duly  certified  and  registered, 
pursuant  to  the  statute  in  such  case 
made  and  provided,  in  contempt  of  pub- 
lic worship,  to  the  evil  example,  etc., 
against  the  form  of  the  statute,  etc., 
and  against  the  peace,  etc.  2  Chit.  Cr. 
L.  27. 

II.  Indictment  for  Disturbing  Meeting 

by  Riotous  Conduct. 
That  C.  D.,  late  of.  etc.,  E.  F.,  late 
of,  etc.,  G.  H.,  late  of,  etc.,  and  divers 
other  evil-disposed  persons,  to  the  num- 
ber of  forty  and  more,  to  ,the  iurors 
aforesaid  as  yet  unknown,  being  rioters, 
routers,  and  disturbers  of  the  peace  of 
our  lord  the  now  king,  and  not  regard- 
ing the  laws  and  statutes  of  this  king- 
dom, on,  etc.,  with  force  and  arms,  at, 
etc.,  unlawfully,  riotously,  routously, 
and  tumultously  did  assemble  and  meet 
together  to  disturb  the  peaco  of  our 
said  lord  the  king,  and  being  so  as- 
sembled together,  did  then  and  thero 
unlawfully,  riotously,  routously,  aTnl 
tumultously  disturb  several  of  the  liega 
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subjects  of  our  said  lord  the  king, 
peaceably  assembled  and  met  together 
for  the  purpose  of  hearing  divine  ser- 
vice in  a  certain  dissenting  meeting- 
house there  situate,  by  riotously  and 
routously  shouting,  hallooing,  and  mak- 
ing a  great  noise,  whereby  the  said 
divine  service  was  greatly  interrupted; 
and  that  the  said  C.  D.,  one  I.  L.,  who 
was  then  and  there  attending  the  said 
divine  service  in  the  said  meeting- 
house, and  in  the  peace  of  God  and 
our  said  lord  the  king,  then  and  there 
being,  unlawfully  and  riotously  did 
beat,  wound,  and  ill-treat,  so  that  his 
life  was  greatly  despaired  of,  to  the 
great  disturbance  of,  and  terror  of 
divers  of  his  majesty 's  subjects,  to  tie 
great  damage  of  the  said  I.  L.  and 
against  the  peace,  etc.  2  Chit.  Cr.  L. 
28. 

III.  Indictment  for  Disturbing  Re- 
ligious Worsbip  (a). 
The  grand  jury  of  Faulkner  county, 
in  the  name  and  by  the  authority  of 
the  state,  etc.,  accuse  Lucius  Hinson 
of  the  crime  of  disturbing  a  religious 
congregation  committed  as  follows,  viz: 
The  said  Lucius  Hinson,  on  the  13th 
day  of  August,  A.  D.  1876,  in  the 
county  and  state  aforesaid,  said  day 
being  the  Sabbath  day,  unlawfully  and 
contemptuously  did  disturb  the  congre- 
gation then  and  there  assembled  for 
religious  worship  in  Cj'press  Valley 
Church,  by  acting  and  talking  in  a 
manner  that  was  calculated  to  disturb, 
insult  and  interrupt  said  congregation. 
Such  acting  and  talking  being  in  the 
presence  and  hearing  of  said  congre- 
gation, then  and  there  assembled  for 
religious  worship,  against  the  peace, 
etc.  State  r.  Hinson,  31  Ark.  638. 
Indictment     for     Disturbing     Religious 

Wor.ihip    (b). 
State   of   N.    Carolina,    Franklin   Coun- 
ty.    Superior  Court   of   Law,  Spring 
Term,   1833. 

The  jurors  for  the  state  upon  their 
oaths  present,  that  TIenry  N.  Jasper, 
late  of  tho  county  of  Franklin  afore- 
said, on  the  third  day  of  March  (tho 
said  third  day  being  tho  Sabbath  day), 
in  the  year  one  thousand  eight  hun- 
dred and  thirty-throe,  and  during  other 
days  and  times,  both  before  and  after 
the  day  aforesaid,  being  a  person  re- 
gardless of  tho  duties  and  solemnities 
of  the  public  worship  of  God,  and  of 
tho  due  observation  of  the  Lord's  day 
at  a  certain  Baj)tist  meeting  house, 
commonly  called  "Haywood's  meeting 
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house'*  in  the  county  afon'saiil,  did 
wilfully  interrupt  and  disturb  a  cer- 
tain assembly  of  people  there  mot  for 
the  public  worship  of  dod,  within  the 
place  of  their  assembly,  to-wit,  within 
the  meeting  house  aforesaid,  in  the 
county  aforesaid,  on  the  third  day  of 
March  aforesaid,  the  same  being  on 
the  Sabbath  day  in  the  year  last  afore- 
said, and  on  the  said  other  days  and 
times,  by  then  and  there  talking  and 
laughing  in  a  loud  voice,  and  by  then 
and  there  making  divers  ridiculous  and 
indicent  actions  and  grimaces,  and 
otherwise  misbehaving  himself,  during 
the  performance  of  divine  service  in 
said  meeting  house  to  the  great  dis- 
turbance and  insult  of  the  orderly  peo- 
ple there,  and  on  the  said  other  days 
and  times,  then  and  there  assembled, 
and  against  the  peace  and  dignity  of 
the   state. 

K.  M.  Saunders,  Atty.  Gen. 
State  r.   Jasper,   15  N.   C.   323. 

IV.      Indictment    for    Disturbing    Re- 
ligious Meeting  in  Private  House. 

The  jurors  for  the  state  upon  tiieir 
oath  present,  that  on  the  twelfth  day 
of  August,  1S39,  in  the  county  of 
Rowan  aforesaid,  a  number  of  the 
citizens  of  said  county  were  peace- 
fully assembled  at  the  house  of  Joseph 
Weant,  in  said  county,  for  religious 
worship,  and  for  the  purpose  of  offer- 
ing prayers  to  Almighty  God;  and  the 
said  persons  being  then  and  there  so 
assembled  together  for  the  purpose 
aforesaid,  and  actually  engaged  in  di- 
vine worship,  Peter  E.  Swink  and 
Johnson  E.  Swink,  well  knowing  the 
purpose  of  the  said  meeting,  with  force 
and  arms,  did  then  and  there  enter 
into  said  house,  and  by  loud  and 
abusive  language,  then  and  there,  with 
profane  oaths  and  violent  actions,  did 
disturb  wantonly  and  intentionally  the 
worship  of  the  Almighty,  and  did  dis- 
turb and  molest  the  citizens  then  and 
there  assembled  for  divine  worship. 
to  the  great  contempt  of  religion,  to 
the  common  nuisance  of  the  citizens 
of  the  state  then  and  there  being,  and 
against  the  peace  and  dignity  of  the 
state.     State    v.   Swink,   20   N.   C.   358. 

V.  Indictment,  Disturbing  Meeting  of 
Salvation  Army. 
"Comes  now  Milo  A.  Root,  county 
and  prosecuting  attorney  for  Thurston 
county,  Washington,  and  the  court  be- 
ing in  session  and  the  grand  jury  not 
being   in    session,    and    gives    the   court 


to  understand  and  be  informed  tliat 
Otto  Stuth  is  guilty  of  the  oUCnse  of 
disturbing  a  religious  society,  and  the 
nu'iubers  thereof  when  met  together  for 
pui)lic  worship,  committed  as  follows, 
to-wit: 

"He,  the  said  Otto  Smith,  at  Olym- 
pia,  in  Thurston  county,  Washington, 
on  or  about  the  13th  day  of  February, 
1S1)4,  in  and  near  a  room  then  oc- 
cupied by  a  large  number  of  persons 
belonging  to  a  religious  society,  known 
as  the  'Salvation  Army,'  did  use  loud 
and  profane  language,  and  did  smoke 
a  cigarette,  and  did  refuse  to  leave 
said  room  when  requested  so  to  do  by 
the  officer  of  said  society  in  charge, 
and  did  by  said  language  and  conduct, 
disturb  said  'Salvation  Army'  and  the 
members  thereof,  they  then  and  there 
being  met  for  public  worship."  State 
v.   Stuth,   11    Wash.  423,   39  Pac.   665. 

Note. — Hold  sufficient,  the  statute  not 
containing  the  word  "wilful." 
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2.     Order  Confiding  Custody,  425 
E.     Judgments,  426 

1.  Becital  on   Usual  Beference,  426 

2.  Limited  Divorce,  426 

3.  Absolute  Divorce,  426 

4.  For   Divorce,   Alimony   Beserved 

and  Beferred,  427 
For    other    forms,    see     7     Standard 
Proc.   757,  767.     And  see  768. 
CROSS-EEFERENCES : 
Eeferexces  : 

Or-'.er   of   Reference    Preliminary    to 
Judgment    in    Divorce. 
Service   op   Process   and   Papers: 
Order,  Where  Action  Is  for  Divorce. 
Affidavit    of    Publication     in     Action 
for  Divorce; 

I.     In  Equity  Courts. 

A.     Bill  To  Dissolve  Marriage. 

Your  orator  J.  A.  D.,  of  the  town 
of  Saratoga  Springs,  in  the  county  of 
Saratoga,  and  state  of  Xew  York.    That 

on     or     about    the day     of 

,  in  the  year  of  our  Lord  one 

thousand  eiglit  hundred  and  twenty- 
five,   your   orator   intermarried   with   C 

B.  (now  C.  D.),  at  the  town  of  Hague, 
in  the  county  of  Warren,  and  state 
aforesaid;  and  that  your  orator  con- 
tinued to  live  with  the  said  C.  as   his 

wife  until   about   the day  of 

;    and   that    from    the   time   ol 

the  said  marriage  they  have  been,  and 
at  the  time  and  times  of  tlie  com- 
mission of  the  several  acts  of  adultery 
hereinafter  set  forth,  were,  and  now 
arc,  iuliabitants  of  this  state. 

And  your  orator  further  showeth 
unto  your  honor  that  during  the  time 
he  lived  and  cohabitated  with  the  said 

C.  as  his  wife,  she  had  five  children, 
to-wit:  A.,  aged  about  seventeen;  M., 
aged  about  fifteen;  II.,  now  deceased; 
D.,  aged  about  ten;  and  M.  E.,  aged 
about  four.  But  your  orator  charges 
that  he  is  not  the  father  of  the  said 
M.  E.,  she  being  illegitimate. 

And  your  orator  further  showeth 
unto  your  honor  that  he  is  informed 
and  believes,  and  charges  the  truth  to 
be,  that  tlie  said  C,  disregarding  tlio 
solemnity  of  tlie  marriage  vow,  hath 
since  the  marriage  of  your  orator  with 
her  as  aforesaid,  committed  adultery 
at  divers  times  and  places,  and  espo 
cially  that  the  said  C,  on  some  day  or 
days  during  the  yenr  ISSo,  but  on  what 
particular   day   or   days   your   orator   is 

ignorant,    at    the   town    of ,    in 

the  county  of .  and  state  afore- 
said,   did    commit    adultery     and    have 


carnal  connection  with  one  D.  M.  and 
one  J.  L.;  and  that  the  said  C,  at 
various  other  times  during  the  said 
year  1S35.  committed  adultery,  and  had 
carnal  connection  with  the  said  D.  M. 
and  the  said  J.  L.,  at  the  town  and 
county  last  aforesaid,  or  at  some  place 
or  places  within  the  said  county. 

And  your  orator  further  showeth  unto 
your  honor  that  he  is  informed  and 
believes,  and  therefore  charges  tli£ 
truth  to  be,  that  the  said  C,  so  dis- 
regarding the  solemnity  of  the  mar- 
riage vow  as  aforesaid,  hath  since  your 
orator's  said  intermarriage  with  her, 
committed  adultery,  at  divers  times  and 
in    various   places,   and   especially   that 

the    said   C,    on    the day    ot 

,  in  the  year ,  at  the 

village  of ,  did  commit  adul- 
tery and  have  carnal  connection  with 
one  M.  W.;  and  that  the  said  C.  did 
at  various  other  times  during  the  year 
1837  commit  adultery  and  have  carnal 
connection  with  the  said  M.  W.  at  the 
place  last  aforesaid,  or  at  some  other 
place  or  places  within  the  said  county 
of . 

And  your  orator  further  shows  that 
he  was  wholly  and  entirely  ignorant 
of  the  commission  of  the  aforesaid  acts 
of   adultery  by  the   said   C,  or   any   or 

cither  of  them,  until  about  the  — 

(Jay  of  last.     That  five  years 

have  not  elapsed  since  he  discovered 
the  fact  that  such  adultery  had  been 
committed  by  her;  that  he  has  not  vol- 
untarily cohabited  with  her  since  the 
discovery  thereof;  and  that  such  adul- 
tery was  committed  by  her  without  his 
consent,  connivance,  privity  or  procure- 
ment. 

And  your  orator  further  showeth  that 
he  is  informed  and  believes  and  there- 
fore charges  the  truth  to  be,  that  the 
said  C.  is  now,  and  for  some  time  past 
has  been,  living  with  one  L.  N.,  in 
open      and      notorious      adultery,       at 

,  and  that  five  years  have  not 

elapsed  since  the  commencement  of 
such  adulterous  intercourse  was  dis- 
covered by  your  orator.  And  your  ora- 
tor charges  that  sucli  adulterous  inter- 
course between  the  said  C  and  tlie  said 
Ij.  N.  was  begun  and  is  continued  witli 
out  his  consent,  connivance,  privity  or 
procurement. 

In  consideration  whereof,  and  to  the 
end  tliat  the  said  C.  may  full,  true  and 
jx'rfect  answer  make  to  all  and  singular 
the  premises,  and  that  as  fully  and 
particularly   as   if   the   same   were   here 
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aijain  ropoatod  and  slio  iulorrofjatod 
thereto;  ami  that  the  nianiaso  be- 
twoon  your  orator  ami  the  said  0.  may 
bo  dissolved,  and  a  divoree  decreed, 
accordinj;  to  the  statute  in  such  ease 
made  and  provided,  and  tliat  tlie  said 
M.  K.  may  be  declared  to  be  iile>;iti- 
mate.  And  that  your  orator  may  iiave 
Buch  furtlier  relief,  or  such  other  relief, 
in  the  premises  as  shall  be  equitable. 
Mav  it  please  (i>rayer  for  process  ot 
Bubpoeua).    2  Barb.  Ch.  Pr.  680. 

B.  Ordrr    of    Tirfercncc    on    Bill     To 

Dissolve  Marriage. 
On  roadinor  and  filing  due  proof  that 
the  bill  of  complaint  in  this  cause  has 
been  taken  as  confessed  by  (or  the 
facts  charged  in  the  bill  of  complaint 
in  this  cause  having  been  admitted  by 
the  answer  of)  the  defendant,  and  on 
reading  and  filing  the  affidavit  of  regu- 
larity required  by  the  rule  of  this 
court,  on  motion  "of  E.  S.,  solicitor  for 
complainant,  ordered  that  it  be  referred 
to    one    of    the    masters    of    this    court 

residing  in  the  county  of ,  to 

take  proof  of  all  the  material  facts 
charged  in  the  said  bill,  and  to  report 
such  proof  to  the  court,  with  his  opin- 
ion thereon.     2  Barb.  Ch.  Pr.  682. 

C.  Master's   "Report  on  Bill  To  Dis- 

solve Marriage. 
To  the  chancellor  of  the  state  of  New 

York : 

In  pursuance  of  an  order  of  this 
court    made    in    the    above    cause,    and 

dated  the  day  of ,  by 

which  it  was  referred  to  one  of  the 
masters    of    this   court    residing    in    the 

county    of to    take    proof    of 

all  the  material  facts  charged  in  the 
bill  of  complaint  in  this  cause,  and  to 
report  such  proof  to  this  court  with  his 
opinion  thereon;  I,  the  subscriber,  one 
of   the    masters   of    this   court    residing 

in  the  county  of ,  to  whom  the 

execution  of  said  order  was  confided, 
do  hereby  certify  and  report: 

That  I  have  taken  proofs  in  this 
cause  on  the  part  of  the  complainant, 
and  that  such  proofs  are  hereto  sub- 
joined and  made  a  part  of  this  my 
report. 

And  I  do  further  certify  and  report 
as  required  by  the  said  order,  that  in 
my  opinion  all  the  material  facts 
charged  in  the  complainant's  bill  in 
this  cause  are  true,  and  have  been  suf 
ficiently  proved  before  me;  and  that 
the  said   defendant   has   committed   the 


several  acts  of  adultery  charged  in  the 
said   bill    of   coinjilaint. 

And  1  do  furtlier  certify  and  report 
that  I  am  of  opinion  that  all  the  chil- 
dren of  the  defendant  named  in  the 
bill  arc  legitimate  except  IM.  1''.,  and 
that  she  the  said  M.  E.  is  not  the  child 
of  the  complainant,  but  is  illegitimate. 
All   which    is   respectfully   submitted. 

J.  A.,  master  in  chancery. 
2  Barb.  Ch.  Pr.  682. 
Dejwsitions   Annexed    To   Bcport. 

Depositions  taken  this  : day  of 

,    in    the    year   of    our   Lord 

one     thousand     eight     hundred     and 

,  in  the  above  cause,  on  the 

part   and  belialf  of  tlie   complainant, 

before   J.   A.,   a   master   in   chancery 

Mr.  R.  C.  appears  as  counsel  for  the 

comjilainant;   no  one  appearing  for  the 

defendant. 

M.  F.,  a  witness  produced,  was  duly 
sworn  by  said  master,  and  on  being 
orally  examined  by  the  counsel  for  the 
complainant,  deposeth  as  follows:     I  am 

years  of  age,  and  upwards.     1 

reside  in  the  town  of ,  in  the 

— .     I   am   acquainted 


county   of  — 

with  both  the  parties  in  this  suit,  etc., 

etc. 

M.  F. 

Subscribed  and  sworn  to  this 

day  of  ,  18—,  before  me. 

J.  A.,  master  in  chancery. 
2  Barb.  Ch.  Pr.  683. 

D.     Petition    far    Alimony     and    Ex- 
penses. 
To  the  chancellor  of  the  state  of  New 

York: 

The  petition  of  the  above  defendant 
respectfully  showeth,  that  the  said 
complainant  A.  B.  has  lately  filed  his 
bill  in  this  court  against  your  peti- 
tioner to  obtain  a  decree  dissolving  the 
marriage  solemnized  between  him  and 
your  petitioner,  because  of  the  alleged 
physical  incapacity  (or  adultery)  of 
yoiir  petitioner.  That  your  petitioner 
being  served  with  a  subpoena  for  that 
purpose  has  caused  her  appearance  to 
be  entered  in  the  said  cause.  And  that 
she  has  put  in  her  answer  to  the  bill 
of  complaint,  on  oath,  denying  the  said 
physical  incapacity  (or  adultery)  with 
which  she  is  charged  in  the  said  bill; 
as  by  reference  to  the  said  master  will 
more  fully  appear. 

And  your  petitioner  further  showeth 
that  she  is  wholly  destitute  of  the 
means  of  supporting  herself  during  the 
pendency    of   this    suit,    or    of   carrying 
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on  her  defense  and  defraying  the  costs 
and  expenses  attending  the  same.  That 
your  petitioner  has  been  informed  and 
verily  believes  the  said  complainant 
has  real  estate  and  personal  property 
to  a  large  amount,  and  amply  sufficient 
to  enable  him  to  advance  thereout  to 
your  petitioner  such  sums  as  may  be 
necessary  for  the  above  mentioned  pur- 
poses. That  your  petitioner  is  informed 
and  believes  that  the  said  complainant 
is  the  owner  of  property  to  the  amount 

of   more   than   $ ,   and   that   his 

annual  income  is  about  $ . 


Your  petitioner  therefore  prays  that 
the  said  complainant  may,  by  an  order 
of  this  court,  be  required  to  pay  to 
your  petitioner  a  reasonable  sum  for 
her  support  and  maintenance  during 
the  pendency  of  this  suit,  ^and  such 
sum  or  sums  of  money  as  may  be  nec- 
essary to  enable  your  petitioner  to 
carry  on  her  defense  in  this  suit  and 
to  defraj'  the  necessary  costs  and  ex- 
penses thereof. 

And  for  such  other  or  further  relief 
in  the  premises  as  to  your  honor  may 
seem  meet. 

And  your  petitioner,  etc.  2  Barb. 
Ch.  Pr.  689. 

E,  Decree  of  Divorce  From  Bed  and 
Board,  With  Alimony,  Other 
Directions,  Custody  of  Child. 

"It  appearing  from  the  pleadings 
and  proofs  that  the  defendant  has  been 
guilty  of  cruel  and  inhuman  treatment 
of  the  plaintiff,  by  repeated  acts  of 
personal  violence,  so  as  to  render  it 
unsafe  and  improper,  under  existing 
circumstances,  for  her  to  cohabit  witn 
him,  or  to  be  under  his  dominion  and 
control,  it  is  thereupon  ordered,  etc., 
that  plaintiff  and  defendant  be  separ- 
ated from  bed  and  board  forever,  pro- 
vided, however,  that  the  parties  may, 
at  any  time  hereafter,  by  their  joint 
and  mutual,  free  and  voluntary  act, 
apply  to  the  court  for  leave  to  be  dis- 
charged from  this  decretal  order.  And 
it  is  hereby  declared  to  be  the  duty 
of  each  of  them  to  live  chastely  during 
their  separation,  and  that  it  will  be 
criminal,  and  an  act  void  in  law,  for 
either  of  them,  during  the  life  of  the 
other,  to  contract  matrimony  witli  any 
other  person.  And  it  is  further  or 
dered,  etc.,  that  the  plaintiff,  according 
to  the  prayer  of  her  bill,  shall  be  en- 
titled to,  and  be  charged  with,  the  cus- 
tody, care  and  education  of  the  infant 
son    of    the    parties    in    the     pleadings 


mentioned,  provided  always  that  this 
order  for  the  custody,  care  and  educa- 
tion of  the  said  infant  may,  at  any 
time  hereafter,  be  modified,  varied  or 
annulled,  upon  sufficient  cause  shown. 
And  it  is  further  ordered,  etc.,  that 
the  defendant  pay  to  the  plaintiff  $200 
a  year,  to  be  computed  from  the  date 
of  this  decree,  in  half-yearly  payments, 
to  be  applied  towards  the  support  and 
maintenance  of  the  plaintiff  and  her 
son,  and  that  this  allowance  is  to  con- 
tinue until  further  order,  and  be  sub- 
ject to  variation,  as  future  circum- 
stances may  require.  And  it  is  further 
ordered  that  the  defendant  pay  to  the 
plaintiff  the  costs  of  this  suit,  to  be 
taxed,  and  that  she  have  execution 
thereupon,  according  to  the  course  and 
practice  of  the  court."  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2292;  Barrere 
V.  Barrere,  4  Johns.  Ch.   (N.  Y.)   187. 

F.     Decree  for  Divorce. 

This  cause  having  this  day  been 
brought  on  to  be  heard  upon  the  bill 
of  complaint  filed  therein,  taken  as 
confessed  by  the  defendant,  and  upon 
the  report  of  J.  A.,  one  of  the  masters 
of  this  court,  from  which  it  appears 
that  all  the  material  facts  charged  in 
the  said  bill  are  true,  and  that  the 
defendant  has  been  guilty  of  the  sev- 
eral acts  of  adultery  therein  charged; 
on  motion  of  O.  L.  B.,  of  counsel  for 
said  complainant,  it  is  adjudged  and 
decreed,  and  this  court,  by  virtue  of 
the  power  and  authority  therein  vested, 
and  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  doth  adjudge 
and  decree  that  the  marriage  between 
the  said  complainant  J.  A.  D.  and  the 
said  defendant  C.  D.  be  dissolved,  and 
the  same  is  hereby  dissolved  accord- 
ingly. And  the  said  parties  are,  and 
each  of  them  is,  freed  from  the  obli- 
gations thereof.  And  it  is  further  ad- 
judged and  decreed  that  it  shall  be 
lawful  for  the  said  complainant  J.  A. 
D.  to  marry  again  in  the  same  manner 
as  though  the  said  defendant  C.  D.  was 
actually  dead;  but  it  shall  not  be  law 
ful  for  the  said  defendant  C.  D.  to 
marry  again,  until  the  said  complain- 
ant J.  A.  D.  is  actually  dead.  2  Barb. 
Ch.  Pr.  684. 

II.     Under  Codes. 

A.     Comi>l(iuits   for   Divorce. 

1.     Complaint  for  Divorce  on  Ground 
of  Adiiltrry. 

I.       That    on    the day     ot 

,    18 — ,    at (in    this 
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state),  the  plaiiitifT  •^\-as  married  to  (he 
defendant. 

II.  That  the  plaint ilV  and  the  de- 
fendant wore,  at  the  time  of  tlio  com- 
mission  of  the  several  acts  of  adulter.v 
hereinafter  mentioned,  inhabitants  of 
this  state. 

(Or,  if  the  marriage  is  aliened  tii 
have  tai<en  plaee  witliin  tiiis  state, 
that  the  jilaintilV,  at  the  time,  etc.,  as 
above,  was,  and  now  is,  an  actual  in- 
habitant of  this  state.) 

(Or.  if  the  adultery  is  charged  to 
have  been  committed  within  this  state, 
that  the  plaintitf  now  is  [or  at  the  com- 
mencement of  this  action  was  J  an  act- 
ual  inhabitant   of   this   state.) 

III.  That    on    the day   of 


IS — ,  at  the  house  of 


(or   at   No. 
in  the  citv 


of  — 


street), 
the  defendant 
committed  adultery  with  one  M.  N. 

(Charge  of  repetition.)  IV.  That  a 
few  days  subsequently  thereto,  the  de- 
fendant again  committed  adultery,  at 
the  house  aforesaid,  with  the  said  M.  N. 

(Where     the     precise     time     is     not 

known.)     V.    That  between  the 

day  of ,  IS — ,  and  the  

day  of  ,   18 — ,  at  times  which 

the  plaintiff  is  nnable  more  particularly 
to  state,  the  defendant  (etc.,  as  above). 

(Where    the    place    is     not     known.) 

VI.      That    on    the    tiay    of 

,    IS — ,    at    some   place    in    the 

city    of ,    which    the    plaintiff 

is  unable  more  particularly  to  state, 
the  defendant   (etc.,  as  above). 

(Where  time  and  place  are  not 
known.)      VII.      That    at   divers   places 

within    the    city    of    ,    and    at 

various    times    between    the 

day    of ,    18 — ,    last    and    this 

action,  but  at  what  particular  times 
and  places  the  plaintiff  is  unable  to 
Btate,  the  defendant  has  committed 
adultery  with  one  M.  N. 

(Where  the  paramour  is  not  known.) 

VIIL      That    on    the day    of 

,  IS — ,  at  the  house  of 

(or  at   Xo. street), 


in  the  town  of 


the  defendant 


committed  adultery  with  a  man  (or  a 
woman),  whose  name  is  unknown  to 
the  plaintiff  (or  one  or  more  women, 
whose  names  are  unknown  to  the  plain- 
tiff). 

(Charge  of  living  in  adulterous  inter- 
course.) IX.  That  the  defendant  has 
committed    adultery    with    one    M.    N., 

and    ever    since    the    — • day    of 

has  been   living  in  adulterous 

See  "How  To  Use  This  Volume,"  Introduction,  page  v 


intercourse      with      hiiu      (or     her)      at 

X.  That  such  adultery  was  com- 
mitted witiiout  the  consent,  connivance, 
jirivity  or  procurement  of  the  iilaintill; 
that  five  years  have  not  elapsed  sinco 
tiie  plaintilT  discovered  the  fact  of  such 
adultery  (or,  when  living  in  adulter- 
ous intercourse  is  charged,  tiiat  five 
years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  inter- 
course was  discovered  by  the  plaintiir); 
and  that  the  plaintiff  has  not  volun- 
tarily cohabited  with  the  defendant 
since  such  discovery  (or  since  the  com- 
mission of  the  last  offense  above  al- 
leged). 

XI.  That  there  are  no  issue  of  the 
said  marriage  of  the  plaintiff  and  de- 
fendant (or  that  the  issue  of  the  said 
marriage  of  the  plaintiff  and  defendant 

are  two  children,  named ,  aged 

years,     and ,    aged 

years. 

(Wherei  there  are  illegitimate  chil- 
dren of  guilty  wafe.)  Xll.  That  since 
the  commission  of  said  adultery  the 
defendant      has     born      a     child,     now 

months      old,      and       called 

,  who   is  not   the  child   of   tlio 

plaintiff,  but  illegitimate,  as  he  be- 
lieves. 

Wherefore  the  plaintiff  demands 
judgment  that  the  bonds  of  matrimony 
between  (him)  self  and  the  defendant 
be  dissolved.  (If  there  are  any  chil- 
dren living,  add:  and  that  the  custody 
of  the  said  children  be  awarded  to  the 
])laintiff.  If  the  wife  is  plaintiff,  add: 
and  that  a  reasonable  provision  for  the 
support  of  the  plaintiff  and  her  said 
children  be  made  out  of  the  property 
of  the  defendant.)  .And  for  the  costs 
of  this  action.  1  Abb.  Forms  621,  624. 
2.  Complaint  for  Limited  Divorce, 
on  Account  of  Cruel  and  In- 
human   Treatment. 

I.  That    on    the day     of 

,  18 — ,  at ,  in  the  state 

of ,    she    was    married    to    the 

defendant. 

II.  That  both  the  plaintiff  and  the 
defendant  were,  at  the  commencement 
of  this  action,  and  still  are,  actual  in- 
habitants of  this  state. 

(Or,  if  the  marriage  is  alleged  to 
have  taken  place  in  this  state,  it  is 
enough  to  say:  II.  That  the  plaintiff 
was,  at  the  commencement  of  this  ac- 
tion, and  still  is,  an  actual  resident  of 
this  state.) 

(Or,    if   the    marriage    is   not    alleged 
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to  have  taken  place  in  this  state:  II. 
That  the  plaintiff  and  defendant  have, 
since  tlieir  said  marriage,  become  in- 
habitants of  this  state,  and  so  remained 

for  one  year  from  the day  of 

,   IS — ;    and   the   plaintiff  was. 

at  the  commencement  of  this  action, 
and  still  is,  an  actual  resident  of  this 
state.) 

III.  That  since  said  marriage  the 
defendant  has  treated  her  in  a  cruel 
and  inhuman  manner,  and  since  about 
the  beginning  of  the  year  IS —  has 
been  an  habitual  drunkard,  and  in  his 
fits  of  drunkenness  has  repeatedly  com- 
mitted acts  of  cruelty  and  violence 
upon  deponent  and  her  children,  and 
in  particular  as  follows  (state  the  spe- 
cific acts,  e.  g.,  thus) :     On  the 

day  of ,  18 — ,  at ,  the 

defendant,  without  any  provocation, 
struck  and  beat  the  plaintiff,  severely 
injuring   her   face    and   breast;    and   on 

the  day  of ,  18 — ,  at 

,  the  defendant  again,  without 

any  provocation,  knocked  the  plaintiff 
down,  and  kicked  her  in  the  side;  and 
that  defendant's  entire  course  of  con- 
duct towards  the  plaintiff,  with  rare 
intervals,  has  been  for  a  long  period 
uniformly  brutal  and  abusive,  he  being 
constantly  in  the  habit  of  applying 
abusive  epithets  to  her,  of  threatening 
her  with  violence,  and  of  striking  and 
attempting  to  strike  her;  and  it  has 
become  entirely  unsafe  for  her  to  live 
with  him. 

(Or,    that    on    the day    of 

-,  18 — ,  the  defendant  aban- 
doned the  plaintiff  (and  cxj)elled  her 
from  his  residence,  and  has  refused  to 
permit  her  to  return),  and  has  since 
refused  (or  neglected),  and  still  does 
refuse  (or  neglect)  to  provide  for  her.) 

IV.  (As  to  children  as  in  IT,  A,  1.) 

V.  That    in    and    about     the     year 

,  and  after  their  marriage,  the 

said  defendant  received dol- 
lars as  tlie  distributive  share  of  the 
plaintiff  in  her  father's  estate;  the 
whole  of  which  the  defendant  lias  ap- 
plied and  converted  to  his  own  use 
And  that  the  defendant  owns  real  es- 
tate to  the  amount  of dollars, 

and  personal  estate  to  the  amount  of 
dollars. 

Wherefore  the  plaintiff  demands 
judgment  for  a  separation  from  the 
bed  and  board  of  the  defmdant  (con- 
chide  as  in  preceding  form).  1  Abb. 
Forms   ri24. 

Note. — Where    sufficient    for   absolute 


divorce,  use  prayer  of  preceding  form. 
In  some  jurisdictions  it  is  necessary 
to  allege  that  defendant  has  been  guil- 
ty of  "extreme  cruelty,"  setting  out 
the  acts,  and  nothing  but  an  absolute 
divorce  can  be  granted. 

3.     Complaint    for    Divorce    on    Ac- 
count of  Non-Age. 

I.  (State  appointment  of  guardian.) 

II,  That    on    the day    of 

,   18 — ,  at  ,  the  plain- 


tiff was  married  to  the  defendant. 

III.  That  at  the  time  of  such  mar- 
riage they  were,  and  ever  since  have 
been,   inhabitants   of   this    state. 

IV.  That  at  the  time  of  such  mar- 
riage the  plaintiff  had  not  attained  to 
the  age  of  (if  the  female,  say  twelve, 
if   the   male,   say   fourteen)    years,    but 

was    of   the   age   of years   on 

tlie  day  of then  last 

past. 

V.  That  since  the  plaintiff  has  at- 
tained to  the  age  of  (twelve)  years 
(she)  has  never  voluntarily  or  freely 
cohabited  with  the   defendant. 

Wherefore  the  plaintiff  demands 
judgment  that  the  said  marriage  be 
annulled  and  declared  void,  and  for 
the  costs  of  this  action.  1  Abb.  Forms 
626. 

Note. — The  state  statute  must  be  re- 
ferred to  in  order  to  ascertain  the  age 
necessary   to   be   inserted   here. 

4.  Complaint    for    Divorce    on    the 

Ground  of  Lunacy. 
(I,  II  and  III,  as  in  preceding  form, 
except    that,    where    the    plaintiff    had 
been  restored  to  reason,  omit  I.) 

IV.  That  at  the  time  of  such  mar- 
riage she  was  a  lunatic,  and  incapable 
of  contracting  a  marriage;  and  has 
been  ever  since  (or  and  tliat  she  re- 
mained a  lunatic  for  the  space  of  about 
six  months  after  such  marriage). 

V.  That    her    reason    was    restored 

about  the  month  of ,  and  that 

she  is  now  of  sound  mind;  but  that  3he 
has  not  cohabited  with  the  defendant 
since  she  was  restored  to  a  sound  mind. 

(Demand  of  judgment  as  in  preced- 
ing form.)      1   Abb.   Forms   627. 

5.  Complaint  for  Divorce  on  Ground 

of  Fraud  hy  Husband. 

T.      That    on    the    -^^ day     of 

18 — ,  at ,  the  plain- 


tiff was  married  to  the  defendant. 

II.  That  for  the  purpose  of  inducing 
the  plaintiff  to  consent  to  the  said 
marriage,  the  defendant  falsclj'-  and 
fraudulently  represented  *  to  (her) 
that  he  was  one  A.  B.,  whom  the  plain- 
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tiflf  know  by  roputatioii  to  bo  a  rospoot- 
ablo  and  hpnorablo  man,  and  ho  con- 
cealed from  the  plaint  ill  his  real  name 
and  character. 

III.  That  the  defendant's  real  name 
is,  and  always  was,  C.  D.,  and  not  A. 
B.;  and  that  he  was  and  is  a  man  of 
very  bad  roputo,  havinp  boon  convictod 
of  forjTory,  and  confined  in  the  state 
prison  at  Sin^  Sin<j  in  this  state,  under 
sentence  therefor,  for years.* 

IV.  That  the  plaintiff  was  induced 
to  consent  to  the  said  marriage  by  the 
said  representations,  which  she  believed 
at  the  time  of  her  said  marriage  to  be 
true  (and  by  her  ignorance  of  the  facts 
so  concealed);  and  that  if  the  said  rep- 
resentations had  not  been  made  to  her 
(and  said  concealment  had  not  boon 
practiced),  she  would  never  have  con- 
sented  to   the   said   marriage. 

V.  That  immediately  upon  her  dis- 
covery   of    the    falsehood    of    the    said 

representations,  to-wit,  on  the 

day  of  ,  18 — ,  the  plaintiff  left 

the  defendant 's  house,  and  has  never 
since    cohabited    with    him. 

(Demand  of  judgment  as  in  II,  A,  3.) 
1  Abb.  Forms  "627. 

6.  Complaint  for  Divorce  on  Ground 

of   Frmul    by    Wife. 

Substitute  in  preceding  form,  for  the 
words  between  the  asterisks:  to  the 
plaintiff  that  she  was  a  chaste  and  vir- 
tuous woman,  which  representation  the 
plaintiff  believed  to  be  true. 

III.  That  defendant  was  in  fact  un- 
chaste and  of  lewd  habits,  and  was 
the  mother  of  an  illegitimate  child; 
which  facts  the  defendant  fraudulently 
concealed  from  the  plaintiff.  1  Abb. 
Forms  628. 

7.  Complaint  for  Divorce  for  Phys- 

ical Incapacity. 

I.  That     on    the    day    of 

,    18 — ,   and   within    two   years 

before    this    action,    at    ,    she 

was   married   to   the   defendant. 

II.  (See  III  in  II,  A,  3.) 

m.  That  the  defendant  was  then, 
and  ever  since  has  remained,  physic- 
ally incapable  of  entering  into  the  mar- 
riage state_or  of  consummating  the  said 
marriage,  oy  reason  of  incurable  per- 
sonal defects,  in  that  (here  the  nature 
of  the  incapacity  may  be  briefly  stated, 
e.  g.,  thus):  the  uterus  and  vagina  of 
the  said  defendant  were,  at  the  time 
of  such  intermarriage,  and  for  a  long 
time  previous  thereto  had  been,  in  a 
diseased,  and  in  a  schirrous,  cartilagin- 


ous, and  ulcerated  state,  and  unnatur- 
ally thickened  and   indur:itod. 

IV.  That  said  incapacity  was  known 
to  the  defendant  at  the  time  of  con 
tracting  said  marriage,  but  was  un- 
known to  the  plaintiff. 

(Demand  of  judgment  as  in  II,  A,  3.) 
1   Abb.  Forms  '628. 

8.  Allcf/dlion  of  Wilful  Absciice  in 

Complaint  for  Divorce. 
That  although  the  plaintiff  has  al- 
ways conducted  herself  towards  the 
said  defendant  as  a  faithful  and  obed- 
ient wife,  the  defendant,  disregarding 
his  duties  as  a  husband,  has  been  wil- 
fully absent  from  the  plaintiff  for  more 

than years  last   past,  without 

any  cause  or  justification  therefor,  so 
far  as  the  plaintiff  is  concerned.  1 
Abb.  Forms  625. 

9.  Allegation     of     Drunkenness    in 

Complaint  for  Divorce. 
The    defendant,    disregarding    his   du- 
ties as  a  husband  towards  the  plaintiff, 
has   been    guilty    of    habitual    drunken- 
ness for  the  years  last  past. 

1   Abb.  Forms  626. 

10.  Allegation  of  Imprisonment  in 

Complaint  for  Divorce. 

That    at    the term    of    the 

court    of    — ,    in    and     for     the 

county  of ,  and  before  this  ac- 
tion, the  defendant  was  duly  convicted 
of  the  crime  of  ,  and  duly  sen- 
tenced by  said  court  to  confinement  in 

the of  this  state  for  the  term 

of years;    and,    in    pursuance 

of   the   said   sentence,  the   defendant   is 

now  confined  in  said .     1  Abb. 

Forms  626. 

B.     Answers. 

1.  Answer,  General  Denial. 
Admitting    the    marriage    alleged    in 

the  complaint,  denies  each  and  every 
other  allegation  of  said  complaint.  2 
Abb.  Forms  169. 

2.  Answer,  Denial  of  Adultery. 
That    he    never    committed    adultery 

with  the  person(s)  named  in  said  com- 
plaint (or  with  either  of  them).  2  Abb. 
Forms  169. 

3.  Answer,    Condonation    of    Adul- 

tery. 

I.  That  after  the  times  mentioned 
in  the  complaint,  and  before  this  ac- 
tion, the  plaintiff  being  informed  as  to 
the  matters  therein  alleged,  freely  con- 
doned said  alleged  adultery,  and  for- 
gave the  defendant  therefor  (and  freely 
cohabited   with   him)- 

II.  That    ever    since    such   Condon?!,' 
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tion  the  defendant  has  been  a  faithful 
husband  to  the  plaintiff,  and  has  con- 
stantly treated  her  with  conjugal  kind- 
ness.    2  Abb.  Forms  169. 

4.     Counterclaim     for     Divorce     for 
Plaintif's  Adultery. 

Second.  For  a  second  defense  and  a 
counterclaim,  the  defendant  alleges 
(proceeding  as  in  II,  A,  1,  transposing 
parties'  names). 

Wherefore  the  defendant  demands 
judgment  (etc.,  as  in  that  form).  2 
Abb.  Forms  169. 

C.     Alimony. 

1.  Notice  of  Motion  for  Alimony 
and  Costs. 
Take  notice  that  on  the  petition  of 
which  a  copy  is  annexed,  and  upon 
the  pleadings  (or  the  complaint,  or  an- 
swer), the  undersigned  will  move  the 
court,  at  a  special  term,  to  be  held  at 

,     on     the day     of 

,   IS—,   at   o'clock   in 

— noon,  or  as  soon  thereafter 


the  —  , 

as  counsel  can  be  heard,  for  an  order 
that  the  defendant  (or  plaintiff)  pay 
the  plaintiff  (or  defendant)  the  sum 
of dollars  monthly  (or  week- 
ly) for  her  support  during  the  pendency 

of  this  action,  and  the  sum  of 

dollars  to  enable  her  to  defray  the  costs 
and  expenses  of  the  said  action  (or  her 
defense),  and  for  such  other  or  further 
order  as  may  be  just  (and  for  the 
costs  of  this  motion).  2  Abb.  Forms 
686. 

2.     Order     Allowing     Alimony     and 
Expenses. 

On    reading    and    filing    the    petition 

of    A.    B.,   dated    the day    of 

,  IS — ,  and  on  motion  of  M.  N., 

for  said  petitioner;  and  after  hearing 
O.  P.  (or  and  on  proof  of  service  of 
due  notice  of  this  motion,  and  no  one 
appearing)    in   opposition   thereto:* 

Ordered,  that  the  said  A.  B.,  the 
plaintiff  (or  defendant),  be  allowed  tlic 

sum  of  dollars  per  month   (or 

week)  for  her  sup[)ort  and  maintenance 
for  and  during  each  month  (or  week) 
until  the  final  detormination  of  this 
action;    and    that    she    also    be    allowed 

the  sum  of  dollars  as  and  for 

her  expenses  in  conducting  this  action 
(or  her  defense). 

And  it  is  further  ordered  that  the 
said  defendant  (or  plaintiff)  pay  to 
the    said   A.    B.,    or   her   attornny,    sai<i 

sum    of dollar.s    inimcdiatol.v 

upon   (or  within days  after) 


the   service   of  this  order;   and  that   he 

also    pay   the    said    defendant   

dollars  each  and  every  week  during 
the  continuance  of  and  until  the  final 
determination  of  this  action.  2  Abb. 
Forms  687. 

D.     Custody  of  Children. 

1.  Petition   for   Custody   of   Minor 

Children. 

I.  That  she  has  brought  this  action 
against  the  defendant,  her  husband, 
for  a  divorce  and  judgment  dissolving 
the  marriage  contract  between  them 
(or  for  a  limited  divorce  or  judgment 
of  separation  between  them)  upon  the 
ground  of  ,  as  more  fully  ap- 
pears by  the  complaint  hereto  annexed. 

II.  That  the  only  (living)  issue  of 
the  marriage  between  the  petitioner 
and    said    defendant    (or    plaintiff)    are 

two    children,    a   boy    named    , 

of    the    age    of ,    and    a    girl 

named  ,  of  the  age  of ; 

who  are  now  in  the  custody  of  said 
defendant  (or  plaintiff);  and  that  he 
refuses  to  allow  them  to  remain  with 
3-our  petitioner,  or  even  to  visit  her. 
(Here  proceed  to  state  facts  as  to  the 
defendant's  business  or  habits,  or  his 
neglect,  or  inability  to  provide  for,  or 
nurture  the  children,  such  as  go  to  sup- 
port  the  application.) 

Wherefore  your  petitioner  prays  that 
by  an  order  of  this  court,  the  custody 
of  the  said  children  may  be  awarded 
to  your  petitioner;  and  said  defendant 
ordered  and  directed  to  deliver  said 
children  up  to  her,  and  be  restrained 
and  enjoined  thereafter  from  claiming 
or  interfering  in  any  manner  with  them 
or  either  of  them,  or  with  your  peti- 
tioner in  her  custody  thereof,  and  for 
such  other  or  further  order  as  may  be 
just.     2  Abb.  Forms  687. 

2.  Order  Confidinp  Custody  of  Chil- 

dren To  Mother. 
(As  in  II,  C,  2,  to  the  *,  continuing): 
Ordered,  that  the  custody,  care  and 
education  of  the  children  of  the  peti- 
tioner be,  until  further  order,  confided 
to  tlie  said  petitioner  exclusively,  and 
that  the  defendant  is  hereby  enjoined 
from  interfering  with  either  of  said 
children,  or  with  the  plaintiff  in  her 
custody  of  them,  and  that  the  defend- 
ant shall  not,  until  further  order,  bo 
permitti^d  to  visit  the  said  children 
excejit  under  the  direction  of  one  of 
the  justices  of  this  court  (or  the  ref- 
eree heretofore  appointed  in  this 
cause).     2  Abb.  Forms  688. 
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ni  vouch: 


v..     .luiliiincnts. 

1.  litcital     HI      Judfimcnt,      Where 

Usual  Fcftrrnfc  To  Take 
Proof  lias  Jiitn  Had. 
This  action  having  boon  bioujrlit  on 
to  be  hoard  upon  tho  ploadin^s  heroin 
(or  upon  the  complaint  heroin,  and 
upon  proof  of  dofoiidant's  failure  to 
answer),  and  upon  tho  report  of  K.  F., 
duly  appointed  referee  in  this  action, 
from  which  it  appears  that  all  the  ma- 
terial facts  allojjod  in  the  complaint 
are  true,  and  that  the  defendant  has 
been  guilty  of  the  several  acts  therein 
charged;  o"n  motion  of  M.  N.,  attorney 
for  the  plaintiir,  etc.  2  Abb.  Forms  5SG, 

2.  Judgment    far   Limited   Divorce. 
Therefore    it    is    adjudged    that    the 

said  plaintiff  and  defendant  be  separ- 
ated from,  bod  and  board;  provided, 
however,  that  the  parties  may  at  any 
time  hereafter,  by  their  joint  petition, 
apply  to  this  court  to  have  this  judg- 
ment  modified   or   discharged. 

And  it  is  further  declared  that 
neither  of  said  parties  is  at  liberty  to 
marrA'  any  other  person  during  the 
life  of  the  other  party. 

(Provision  as  to  custody  of  children 
and  alimony,  etc.,  as  in  preceding 
forms.)     2  Abb.  Forms  5S6. 

3.  Judgment  for  Absolute  Divorce. 
Therefore    it    is    adjudged    that    the 

marriage  between  the  said  plaintiff  C. 
N.  F..  and  the  defendant  E.  F.,  be  dis- 
solved, and  the  same  is  hereby  dissolved 
accordingly;  and  the  said  parties  are, 
and  each  of  them  is,  freed  from  the 
obligations  thereof. 

And  it  is  further  adjudged  that  it 
shall  be  lawful  for  the  said  C.  N.  F., 
the  plaintiff,  to  marry  again,  in  the 
same  manner  as  if  the  said  E.  F.,  the 
defendant,  was  actually  dead;  but  it 
shall  not  be  lawful  for  the  said  E.  F., 
the  defendant,  to  marry  again,  until 
the  said  C.  N.  F.,  the  plaintiff,  shall 
be  actually  dead. 

And  it  is  ordered  and  adjudged  that 
the  said  E.  F.,  the  defendant,  pay  to 
the  said  C.  N.  F.,  the  plaintiff,  the  sum 

of dollars   a    year    from    the 

day  of  ,  18 — ,  during 

her  natural  life,  as  a  suitable  allowance 
to  the  said  C.  N.  F.,  the  plaintiff,  for 
her  support;  and  that  such  allowance 
be  paid  in  manner  following,  that  is  to 

say,  that  the   sum   of  dollars 

be  paid  as  aforesaid  into  the  hand  or 
upon  the  order  of  the  said  plaintiff, 
or  to  her  attorneys  of  record  in  this 
action,  on  the day  of 


(February),     IS—;     ami     that    tho    sum 

of dollars  bo  paid  as  ^foresaid 

into  the  hands  or  ujion  the  order  of 
the    said    ]>laintifr,   or    of    her   attorneys 

of  record  in  this  action,  on  the 

day  of  each  month  of  (May,  August, 
Novombor  and  February)  thereafter, 
during  tho  natural  life  of  the  said  C. 
N.   F.,   {.laintiff. 

And  it  is  further  ordered  that  the 
said  E.  F.,  the  defendant,  within  thirty 
days  from  the  date  of  the  entry  of 
this  order  and  judgment,  give  unto  the 
said  C.  N.  F.,  the  plaintiff,  such  rea- 
sonable security  for  the  payment  of 
such  allowance,  by  lien  u])on  his  real 
estate  in  this  state  or  otherwise,  as 
may  be  directed  and  aj)provod  by  this 
court,  upon  the  report  of  the  clerk  of 
ihis  court,  to  whom  the  examination  is 
hereby  referred. 

And  it  is  further  ordered  and  ad- 
judged that  the  said  E.  F.,  the  de- 
fendant, within  thirty  days  after  the 
date  of  the  entry  of  this  order  and 
judgment,  pay  to  the  said  C.  N.  F., 
the  plaintiff,  or  her  attorneys  in  this 
action,  her  costs  of  this  action,  which 
have  been  taxed  and  are  hereby  allowed 
at dollars. 

And  it  is  further  ordered  and  ad- 
judged that  from  time  to  time,  as  any 
sum  or  sums  shall  become  payable  by  the 
terms  of  this  order  and  judgment,  the 
said  C.  N.  F.,  the  plaintiff,  upon  the 
allowance  of  any  justice  of  this  courr, 
to  be  made  on  exhibiting  to  him,  and 
filing,  an  aflidavit  that  such  sum  or 
sums  have  not  been  paid,  may  have  an 
order  entered  as  of  course  on  the  foot 
of  this  order,  decree  and  judgment,  that 
execution  issue,  in  such  form  as  said 
justice  may  direct,  against  the  said  E. 
F.,  the  defendant,  for  the  sum  or  sums 
so  unpaid,  with  interest  thereon  from 
the  time  or  times  when  the  same  shall 
have  become  payable  by  the  terms  of 
this  order  and  judgment. 

And  it  is  further  adjudged  that  the 
custody  of  C.  B.,  the  child  of  said 
marriage,  is  hereby  awarded  to  said 
(designating  innocent  parent);  and 
that  said  (designating  the  other  par- 
ent)  do  pay  the  said   (innocent  parent) 

the   annual   sum   of dollars  in 

equal  semi-annual  payments,  for  the 
education  of  said  C.  B.,  so  long  as  he 
shall  live,  and  until  he  attains  the  age 
of    tw'enty-one    years;     and    that    said 

shall  give  security  therefor  to 

the  clerk  of  this  court  in  the  sum  of 
dollars,  to  be  approved  by  a 
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justice  of  this  court;  with  leave  to 
either  party  to  apply  for  a  modifica- 
tion of  said  allowance  or  security,  in 
case  of  any  event  materially  changing 
the  circumstances  of  the  parties. 

And  it  is  further  ordered  and  ad- 
judged that  in  case  the  said  C.  N.  F., 
the  plaintiff,  shall  survive  the  said  E. 
F.,  the  defendant,  or  any  other  event 
shall  occur,  materially  changing  the 
circumstances  of  the  said  parties,  or 
either  of  them,  an  application  may  be 
made  on  the  foot  of  the  judgment  in 
this  action,  by  any  party  in  interest, 
for  such  modification  of  the  said  judg- 
ment, touching  the  said  allowance  for 
support,  as  may  be  just,  in  view  of  any 
right,  title  or  interest  in,  or  claim  to 
the  estate,  real  or  personal,  of  the  said 
E.  F.,  which  may  then  have  accrued 
to  her,  by  act  and  operation  of  law,  or 
in  view  of  any  such  other  event. 

And  it  is  further  adjudged  that  the 
plaintiff     recover     of     the      defendant 

dollars,   costs    of   this   action. 

2   Abb.   Forms   583. 

4.  Judgment  for  Divorce,  Question 
of  Alimony  is  Reserved  and 
Referred. 

And  it  is  further  ordered  and  ad- 
judged that  it  be  referred  to  A.  C.  B., 
esq.,  counsellor-at-law,  as  referee,  to 
take  proofs,  and  ascertain  and  report 
to  this  court  what  would  be  a  suitable 
allowance  to  the  plaintiff  for  her  sup- 
port, having  regard  to  the  circum- 
stances of  the  parties  respectively,  and 
from  what  date  the  same  should  be 
allowed,  and  at  what  time  or  times  and 
in  what  manner  the  same  should  be 
paid,  and  whether  any  and  what  mon- 
eys, heretofore  paid  or  allowed  by  the 
defendant  to  the  plaintiff  since  the  com- 
mencement of  this  action,  ought  to  be 
deducted  from  the  payments  hereafter 
to  be  made;  the  said  referee  having 
regard  to  the  expenses  of  the  plaintiff 
for  counsel  fees  and  otherwise  in  prose- 
cuting this  action,  not  taxable  as  costs 
merely;  and  that  said  referee  also  re- 
port what  security  for  the  payment  ot 
such  allowance  by  the  said  defendant 
upon  any  estate  of  the  said  defendant 
or  otherwise,  would  be  reasonal)le  and 
proper;  and  that  ho  report  the  facts 
found  by  him.  with  his  opinion  on  the 
mattrrs  aforesaid,  and  all  proofs  taken 
before  him,  and  any  rejection  by  liim 
of   proof   offered. 

And  it  is  further  ordered,  decreed 
and  adjiidged  that  upon  the  coming  in 
and    filing    of    said    report,    this    action 


be  brought  to  a  further  hearing  there- 
on, and,  unless  on  such  hearing  the 
court  shall  otherwise  direct,  it  shall,  as 
the  final  judgment  of  court  in  this 
behalf. 

Be  Ihen  ordered,  decreed  and  ad- 
judged that  the  said  E.  F.,  the  defend- 
ant, pay  to  the  said  C.  N.  F.,  the 
plaintiff,  for  her  support,  such  sum  and 
sums  of  money,  and  at  such  time  and 
times,  and  in  such  manner  as  shall  be 
specified  in  the  report  of  said  referee; 
and  that  he  the  said  E.  F.,  within  thirty 
days  from  the  entry  of  that  judgment, 
give  to  the  said  C.  N.  F.  such  reason- 
able security  for  the  payment  from  time 
to  time  of  such  allowance,  as  shall  be 
specified  in  said  report.  2  Abb.  Forms  5S5. 
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now  i:i:.  /•nocEKDixas  to  ufa'over 


CROSS RKFKRKNCK: 

ANNI'ITIKS: 

\V\\\   for   Oowor  atid   Annuity  Aj^aiiist 
Kxoi'utors,    Dovist'is    in     Trust. 
I.     Proceedings  at  Conuuon  Law.. 

A.  rriucipc  far  Writ  of  Dower. 
Essex  (towit):     Command  0.  D.  that 

justly  and  without  dol:iy  he  render  to 
A.  iV,  willow,  who  was  the  wife  of 
E.  B..  her  reasonable  dower,  which  fall- 
eth  to  her  out  of  the  freeliohl  which 
■was  of  the  said  E.  B.,  late  her  husband, 
in  the  parish  of  E.  (or  parishes  of  E.  F. 
and  0.).  whereof  she  has  nothing,  aa 
she  says.     3  Chit.  PI.  1311. 

B.  Writ   of  Dower. 

Returnable  on  • 

William    the    fourth,    by    the    grace    ol 

God,  of  the  united  kingdom  of  Great 

Britain    and    Ireland,    king,    defender 

of  the  faith,  to  the  sheriff  of  (Essex), 

greeting: 

Command  C.  D.  that  justly  and  with- 
out delay  he  render  to  A.  B.,  widow, 
who  was  the  wife  of  E.  B.,  now  de- 
ceased, her  reasonable  dower  which  fall- 
eth  to  her  of  the  freehold,  which  was 
of  the  said  E.  B.,  her  late  husband,  in 
the  parish  of  E.  (or  parishes  of  E.  F. 
and  G.),  whereof  she  hath  nothing,  as 
she  says,  and  whereof  she  complains 
that  the  said  C.  D.  deforceth  her,  and 
unless  he  shall  so  do,  and  if  the  said 
A.  B.  shall  give  you  security  to  prose- 
cute her  claim,  then  summon  by  good 
summoners  the  said  C.  D.,  that  he  be 
before  our  justices  of  the  bench,  at 
Westminister,  on,  etc.  (a  general  return 
day),  to  show  wherefore  he  hath  not 
done  it.  and  have  there  the  summoners 
and    this    writ.      Witness    ourselves    at 

Westminister,     the day     of 

,  in  the  year  of  our 

reign. 

Pledges  to  prosecute, 
John  Doe  and 
Richard  Roe. 

Summoners,  John  Venn   and  Richard 
Fenn. 

John  Herbert,  esq.,  sheriff, 

3  Chit.  PI.  1311. 

C.     Declaration  in  Dower. 

,   to-wit,  A.   B.,  widow,  who 

was    the    wife    of   E.    B.,    deceased,    by 

,  her  attorney,  demands  against 

C.  D.  the  third  part  of  ten  messuages, 
ter  barns,  ten  stables,  four  gardens, 
four  orchards,  two  thousand  acres  of 
meadow,  two  thousand  acres  of  pasture, 
and  two  thousand  acres  of  other  land 
with  the   appurtenances,   in   the   parish 


-,  in  the  county  of 


of  

as  the  dower  of  the  said  A.  B.,  of  the 
endowment  of  E.  B.,  deceased,  liereto- 
fore  her  husband,  whereof  she  has 
notliing,  etc.     Steph.  PI.  30. 

D.     Pleas. 

1.  J'lea  by  Defendant  by  Guardian, 

That  lie  Was  Always  Beady 
to  Bender  Dower. 
And  the  said  W.  by  IT.  B.,  who  is 
admitted  by  the  court  of  the  king  here 
to  defend  'in  this  behalf  for  the  said 
W.,  who  is  under  the  ago  of  twenty- 
one  years,  as  the  guardian  of  the  said 
W.,  Cometh  and  saith  that  from  the 
death  of  the  said  J.,  late  husband  of 
the  said  M.,  he  hath  been  always  ready, 
and  still  is  ready,  to  render  to  the  said 
M.  her  dower  of  the  said  tenements 
and  premises,  with  the  appurtenances, 
and  rendcreth  the  same  here  in  court 
to  the  said  M.     3  Chit.  PI.  1316. 

2.  Pica  Ne  JJnqucs  Se.  Sic.  Que. 
And  the  said  C.  D.,  by  ,  his 

attorney,  comes  and  says  that  the  said 
A.  B.  ought  not  to  have  her  dower  of 
the  manors,  tenements,  and  rents  afore- 
said, with  the  appurtenances  and  ad- 
vowsons  aforesaid  of  the  endowment 
of  the  said  E.  B.,  heretofore  her  hus- 
band, because  he  says  that  the  said 
E.  B.,  heretofore  her  husband,  was  not, 
either  on  the  day  on  which  he  married 
the  said  A.  B.,  or  ever  after,  seised 
of  such  estate  of  and  in  the  said  man- 
ors, tenements,  and  rents,  with  the  ap- 
purtenances and  advowson  aforesaid, 
whereof,  etc.,  that  he  could  endow  the 
said  A.  B.  thereof,  and  of  this  he  puts 
himself  upon  the  country,  and  the  said 
A.  B.  doth  the  like.     3  Chit.  PI.  1316. 

3.  Plea  Ne  Ungues  Accouple. 

And  the  said  C.  D.,  by ,  his 

attorney,  comes  and  says  that  the  said 
A.  B.  ought  not  to  have  her  dower  in 
this  behalf,  as  having  been  the  wife  of 
the  said  E.  B.,  deceased,  because  he 
says  that  the  said  A.  B.  never  was 
accoupled  to  the  said  E.  B.,  deceased, 
in  lawful  matrimony,  and  this  the  said 
E.  D.  is  ready  to  verify,  and  therefore 
he  prays  judgment,  if  the  said  A.  B 
ought  to  have  her  dower  of  the  mes- 
suages and  tenements  aforesaid,  with 
the  appurtenances.    3  Chit.  PI.  1317. 

E.     Beplications. 

1.  Beplication  That  They  Were 
Lawfully  Married  (in  Eng- 
land). 

And    the    said    A.    B.,    by    the    said 
,   her  attorney,   aforesaid,  saya 
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that  she  ought  not  by  anything  in  the 
plea  of  the  said  C.  D.  above  alleged,  to 
be  barred  from  having  her  aforesaid 
dower  in  this  behalf,  because  she  says 
that  the  said  A.  B.,  on  the,  etc.,  at 
,  in  the  county  of ,  in 


the   parish   church   of 


-,   to-wit. 


etc.,  aforesaid,  was  accoupled  to  the  said 
E.  B.,  deceased,  in  lawful  matrimony, 
and  this  she  is  ready  to  verify,  when, 
where,  and  in  such  manner  as  the  court 
here  shall  consider,  etc.  3  Chit.  PI. 
1317, 

2.     Beplication        Where       Married 
Without   Jurisdiction. 
(Concluding):      And    this    she    prays 
mav    be    inquired    of    by    the    country. 
3   Chit.  PI.   1318. 

F.  Verdict  in  Dower. 

(As  in  other  cases),  being  chosen, 
tried  and  sworn  to  speak  the  truth  of 
the  matters  within  contained,  say,  upon 
their  oath,  that  the  within  named  E.  D., 
heretofore  the  husband  of  the  said  F. 
D.,  was,  on  the  day  in  which  he  married 
the  said  F.  D.,  and  after,  seised  of 
such  estate  of  and  in  the  within  named 
manors,  tenements,  and  rents,  with  the 
appurtenances,  and  advowson  within 
mentioned,  that  he  could  endow  the 
said  F.  D.  thereof  as  the  said  F.  D.  has 
within  alleged.  And  the  .jurors  afore- 
said, upon  their  oath  aforesaid,  further 
say  that  the  said  F.  D.  being  so  as 
aforesaid  seised  of  such  estate,  of  and 
in  the  within  mentioned  manors,  tene- 
ments, and  rents,  with  the  appurten- 
ances and  advowson  aforesaid,   died   so 

seised  thereof   on   the  day  of 

,  in  the  year  of  the 

reign,  etc.,  and  that  the  said  manors, 
tenements,  and  rents  aforesaid,  with 
the  appurtenances  and  advowson  afore- 
said, are  worth  by  the  year  in  all  is- 
sues,  besides   reprises,    £ ,   and 

they  assess  the  damages  of  the  said  F. 
D.  on  occasion  of  the  detention  of  her 
said  dower,  over  and  above  the  said 
value,  and  over  and  above  her  costs 
and   charges   by   her   about   her   suit   in 

this    behalf    expended,    to     £ , 

and  for  those  costs  and  charges  to  40s. 
3   Chit.  Pi.   1322. 

G.  Judffmcnt.i. 

1.  Judgment  After  Verdict  to  Re- 
cover Dower  and  Damages. 
Therefore  it  is  considered  that  the 
said  A.  B.  do  recover  against  the  said 
C.  D.,  as  well  her  seisen  of  a  third 
part  of  the  said  manors,  tenements, 
and  rents,  with  the  appurtenances,  and 


of  the  advowson  aforesaid,  to  hold  to 
her  in  severalty  by  metes  and  bounds, 
to  the  value  of  a  third  part  of  the 
said  manors,  tenements,  and  rents,  with 
the  appurtenances  and  advowson  afore- 
said, from  the  time  of  the  death  of 
the  said  E.  B.,  heretofore  her  husband, 
which  said  value,  from  the  time  of  the 
death  of  the  said  E.  B.,  heretofore  her 
husband,  amounts  to  £475,  and  her 
damages  aforesaid  to  £14,  by  the 
jurors  aforesaid,  in  form  aforesaid  as- 
sessed, and  also  £41  for  her  said  costs 
and  charges  by  the  court  here  adjudged 
cf  increase  to  the  said  A.  B.,  and  with 
her  assent,  which  said  value  and  dam- 
ages in  the  whole  amount  to  £580, 
and  the  said  B.,  in  mercy,  etc.,  where- 
of £48  lO.s.  are  assigned  to  T.  E.,  etsq., 
clerk  of  our  lord  the  king.  3  Chit.  PI. 
1322. 

2.  Judgment  for  Demandant  for 
Dower,  No  Damages  Found. 
Therefore  it  is  considered  that  the 
said  S.  do  recover  against  the  said  J. 
her  seisen  of  the  said  third  part  of 
the  said  three  messuages,  two  work- 
houses, one  garden,  and  two  back  sides, 
with  the  appurtenances,  parcel  of  the 
tenements  within  specified,  whereof, 
etc.,  to  hold  to  her  in  severalty  by 
metes  and  bounds,  and  the  said  J.  in 
mercy,  etc.,  and  hereupon  the  said  S. 
prays  a  writ  of  our  lord  the  king  to 
he  directed  to  the  sheritf  of  the  county 
aforesaid,  to  cause  her  to  have  full 
seisin  of  the'  said  third  part  of  the 
said  three  messuages,  two  workhouses, 
one  garden,  and  two  back  sides,  with 
the  appurtenances,  parcel,  etc.,  and  it 
is  granted  to  her,  returnable  here  on, 
etc.     3  Chit.  PI.  1323. 

11.  Writ  of  Hahere  Facias  Seisinam 
of  Recovered  Dower. 
William  the  fourth,  by  the  grace  of 
God,  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  king,  defender 
of  the  faith.  To  the  sheriff  of  Essex, 
greeting: 

Whereas  A.  B.,  widow,  who  was  the 
wife  of  E.  B.,  deceased,  hath  lately  in 
our  court,  before  Sir  J.  E.,  knt.,  and 
his  companions,  our  justices  of  the 
bench  at  Westminister,  by  our  writ  of 
dower,  whereof  she  hath  nothing,  and 
by  the  judgment  of  the  said  court  re- 
covered against  C.  D.  her  seisin  of  the 
third  part  of  (three  messuiiges,  two 
workhouses,  one  garden,  and  two  bark 
sides),  with  the  ajjpurtonancps,  in  the 
parish  of  ,  ia  your  county,  as 
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tho  aowor  of  lu>r  tlu>  siiid  A.  B.  of  the 
oiulowniont  of  tho  said  E.  B..  her  lute 
huslmiul.  whereof  the  said  C.  D.  is  con- 
vieted.  as  by  tho  reeord  and  iiroceed- 
ings  thereof  Voniainin}:  in  our  said  court 
of  the  bench  at  Westminister  afore-aid, 
more  fullv  appears.  Therefore  we  com- 
mand you,  tliat  you.  witliout  delay, 
deliver'to  the  said  A.  B..  seisin  of  tho 
said  third  part  of  the  said  throe  mes- 
sua>,'es.  two  workhouses,  one  garden, 
and''  two  back  sides,  with  the  appur- 
tenances, to  hold  to  her  in  severalty 
bv  metes  and  bounds,  according  to  tlio 
force,  form  and  effect  of  the  said  re- 
covcrv,  and  how  you  shall  execute  this 
our    writ,    certify'  to    our     justices     at 

Westminister,  on ,  returning  to 

us  this  our  writ.     Witness,  etc.     3  Chit. 

PI.   1323. 

rr.     Proceedings  in  Equity. 

A.     Bill  for  Dower  Setting  Aside  Re- 
lease for  Fraud. 

Humbly  complaining,  show  unto  this 
honorable  court,  your  orator  Ellick  P., 
of  Cincinnati,  in  the  state  of  Ohio,  esq., 
and  a  citizen  of  the  said  state  of  Ohio, 
and  your  oratrix  Elizabeth  P.,  now  the 
wife' of  the  said  Ellick  P.,  of  said  Cin- 
cinnati, and  a  citizen  of  the  said  state 
of  Ohio,  gentlewoman,  that  the  said 
Elizabeth,  who  was  the  widow  of  R.  M., 
late  of  M.,  in  the  said  commonwealth 
of  ^fassachusetts,  deceased,  intestate, 
wherein  the  said  Ellick  and  Elizabeth 
demand  against  the  INIonson  and  Brim- 
field  Manufacturing  Company,  duly  and 
legally  incorporated  by  that  name  w^ith- 
in  the  said  commonwealth  of  Massachu 
setts,  the  reasonable  or  just  third  part 
whereof  the  said  Elizabeth  is  by  law 
dowable  according  to  the  true  intend- 
ment of  law,  of,  and  in  the  following 
described  lands  or  tenements  bounded 
and  described  as  follows,  to-wit:  (De- 
scription  and  boundaries.) 

Whereupon  your  said  orator  and  ora- 
trix complain  and  say  that  the  said 
E.  H.,  formerly  the  husband  of  your 
said  oratrix,  was  seized  in  his  demesne 
as  of  fee  of  the  aforesaid  described 
lands  and  tenements  during  the  cover- 
ture of  the  said  R.  M.,  with  her  your 
said  oratrix,  and  while  she  was  his 
wife  and  was  actually  in  possession 
thereof. 

And  your  said  orator  and  oratrix 
further  say  that  they  at  said  M.,  on 
the  3d  day  of  March,  A.  D.  1823,  did 
make  demand  and  require  of  the  said 
Monson    and    Brimfield    Manufacturing 


Company,  who  then  did,  and  now  do, 
claim  a  right  of  frocliold  and  inherit- 
ance in  tho  before  described  premises, 
to  assign  and  set  out  to  her  your  said 
oratrix  her  dower  or  just  third  part 
of  and  in  the  aforesaid  premises. 

And  your  orator  and  oratrix  further 
say  that  since  tho  time  of  making  said 
demand  as  aforesaid  more  than  one 
montli  hath  elajised.  and  that  llu;  said 
Monson  and  Brimfield  Manufacturing 
Company  did  not  witliin  one  mouth 
next  after  said  demands  being  made  as 
aforesaid,  assign  and  set  out  to  your 
oratrix  her  dower,  or  any  part  thereof, 
in  the  aforesaid  premises,  and  that  the 
said  Monson  and  Brimfield  Manufac- 
turing Company,  or  either  of  tlie  mem- 
beis  tliereof,  have  not  done,  or  caused 
tlie  same  to  be  done,  at  any  time  since, 
but,  on  the  contrary,  they  then  refused 
and  still  refuse  so  to  do. 

But  now  so  it  is,  may  it  please  your 
honors,  that  the  said  Monson  and  Brim- 
field Manufacturing  Com{)any,  being  in 
no  wise  ignorant  of  the  premises,  but 
contriving  and  confederating  with  each 
other,  and  with  several  other  persons 
to  your  orator  and  oratrix  yet  un- 
known, in  order  to  wrong  and  injure 
your  said  orator  and  oratrix,  and  to 
prevent  your  oratrix  from  having  her 
dower  or  just  third  part  of  and  in  the 
aforesaid  premises  assigned  and  set  out 
to  her  according  to  the  true  intendment 
of  law. 

Your  orator  and  oratrix  give  your 
honors  to  be  informed  that  the  said 
confederates  pretend  and  give  out  that 
the  said  oratrix,  during  her  coverture, 
and  while  she  was  the  wife  of  said 
R.  M.,  did  sign,  seal,  and  deliver  some 
deed,  or  other  instrument  in  writing, 
whereby  she  acquitted,  released,  and 
discharged  all  her  right  of  dower  in  the 
aforesaid   described   premises. 

Now  your  orator  and  oratrix  charge 
the  contrary  thereof  to  be  true,  and, 
moreover,  that  the  said  oratrix  never 
did  make  any  such  release  or  discharge 
to  them,  the  said  Monson  and  Brim- 
field Manufacturing  Company,  as  here- 
inbefore pretended,  or  if  she  did  give 
or  execute  the  same,  she  was  grossly 
deceived  and  imposed  upon  in  relation 
thereto,  and  that  the  same  was  ob- 
tained from  her,  or  she  was  prevailed 
upon  to  execute  the  same  by  unfair 
means  or  practices  used  in  that  behalf 
by  the  said  confederates. 
'And  your  orator  and  oratrix  further 
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charge  and  complain  that  the  said  pre- 
tended release  or  instrument  was  pro- 
cured and  brought  to  the  said  oratrix, 
ready  drawn  and  prepared  for  execu- 
tion, and  that  she  would  not  have 
signed  or  executed  the  same,  in  case 
she  had  known  cr  been  fully  apprised 
of  the  real  purport,  tenor,  or  contents 
thereof,  nor  was  any  sum  or  sums  of 
money  whatever  paid  to  or  received 
by  her,  as  the  consideration  for  her 
executing  the  said  pretended  release 
or  instrument.  Under  the  circum- 
stances aforesaid,  your  said  orator  and 
oratrix  insist  that  the  said  pretended 
release  or  instrument  ought  to  be  de- 
livered up  to  be  cancelled,  as  having 
been  fraudulently  and  unfairly,  and 
without  consideration,  obtained  from 
the  said  oratrix. 

But  nevertheless  the  said  confeder- 
ates insist  upon  the  contrary,  and  claim 
the  full  benefit  of  the  said  pretended 
release  or  instrument,  and  threaten 
and  intend,  in  case  your  orator  and  ora- 
trix proceed  at  law  against  them  touch- 
ing the  matters  aforesaid,  to  set  up 
the  pretended  release  or  instrument  in 
bar  thereto. 

And,  also,  your  orator  and  oratrix 
here  before  your  honors  insist  that  the 
said  pretended  deed  or  instrument,  in 
manner  and  form  as  the  same  was 
signed,  sealed  and  delivered,  was  not  a 
discharge  or  relinquishment  of  dower 
of  your  oratrix  in  the  premises  therein 
referred  to,  and  that  the  same,  by  the 
laws  of  the  land,  does  not  bar  or  ex- 
clude her  from  such  dower  or  right  in 
the  within  described  lands  or  tene- 
ments. 

And  your  orator  and  oratrix  further 
complain,  and  give  your  honors  to  be 
informed,  that  the  said  confederates 
protend  that  your  oratrix,  during  the 
lifetime  of  her  late  husband  K.  M.,  and 
while  she  was  his  wife  as  aforesaid, 
did  join  with  her  said  husband  in  the 
several  deeds  of  sale  and  conveyance 
by  him  made,  of  the  said  several  pieces 
of  land,  as  liereinbefore  described,  and 
that  your  orator,  by  such  joining  in 
the  aforesaid  deods  of  sale  and  convey- 
ance, has  lawfully  barred  or  excluded 
herself  from  such  dower  or  right.  Now 
your  orator  and  oratrix,  on  the  con- 
trary, charge  and  say,  that  your  ora- 
trix did  not  join  with  her  said  husband 
R.  M.  in  any  deed  of  sale  or  convey- 
ance of  the  V)efore  drsnribed  premises, 
as  tTiey  pretend,  and  tliat  she  is  not, 
by    the    laws    of    the    land,    barred    or 


excluded  from  her  said  dower  or  right 
in  or  to  the  within  described  lands  or 
tenements. 

In  consideration  of  all  which,  and 
inasmuch  as  your  orator  and  oratrix 
cannot  have  relief  in  the  premises  by 
the  plain,  direct,  and  ordinarj'  course 
of  the  common  law,  to  the  end,  there- 
fore, that  the  said  Monson  and  Brim- 
field  Manufacturing  Company,  and  the 
rest  of  the  confederates,  when  discov- 
ered, may  be  holden  to  account  with, 
or  assign  and  set  out  to,  your  orator 
her  dower  or  just  third  part  in  or  to 
the  within  described  premises,  your 
orator  and  oratrix  humbly  pray  that 
W.  P.,  E.  T.  A.,  J.  H.,  S.  W.,  Jr., 
G.  B.,  B.  S.,  S.  C.  and  G.  T.,  all  of  B.,  in 
the  said  district  of  Massachusetts, 
gentlemen,  W.  B.,  of  C,  in  said  dis- 
trict, gentleman,  and  J.  H.,  Jr.,  of  M., 
in  said  district,  gentleman,  all  being 
proprietors  and  constituting  the  Mon- 
son and  Brimfield  Manufacturing  Com- 
pany, and  citizens  of  the  said  state  of 
Massachusetts;  and  such  other  confed- 
erates, when  discovered,  may  be  called 
and  required  severally  to  answer  on 
oath,  fully  and  particularly,  all  and  sin- 
gular  the   matters    lierein   set   forth. 

Wherefore,  may  it  please  your  hon- 
ors, etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)    1924. 

B.     Decrees. 

1.  Decree  for  Doiver,  Master  To 
Ass'gn. 
His  lordship  doth  order  that  it  be 
referred  to  the  master  to  inquire  what 
freehold  lands-  the  said  S.  M.  died 
seised  of  wherein  the  plaintiff  B.  M. 
is  dowable,  and  also  to  inquire  what 
copyhold  or  customary  lands  the  said 
S.  M.  died  seised  of  wherein  plaintiff 
B.  M.  is  entitled  to  dower  or  any  other 
estate  by  the  custom  of  the  manor 
wherein  the  said  copyhold  or  custom- 
ary lands  or  any  of  them  do  lie;  and 
tliat  tlie  said  master  do  assign  to  the 
plaintiff  B.  M.  her  dower  in  such  free- 
hold lands  and  tenements,  and  also  her 
dower  and  widow's  estate  in  such  cus- 
tomary or  copyliold  lands  and  tenements, 
and  the  said  master  is  to  assign  and  set 
out  particular  lands  and  tenements  for 
that  j)urpose;  and  after  the  said  lands 
and  tenements  shall  be  set  out  and 
ascertained,  it  is  ordered  that  the  de- 
fendant do  deliver  possession  to  plain- 
tiff B.  M.  of  the  lands  and  tenements 
that  shall  be  so  set  out  and  ascertained 
for   the   said   dower   or   widow's   ostat* 
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of  plaintilT  B.  ^L,  niul  tlio  tenants 
theroof  aro  to  attorn  and  pay  tlioir 
rents  to  the  said  plaint i(T  B.  M.;  and 
it  is  ordered  and  dei-rci'd  that  tlic  mas- 
ter do  take  an  aei'oiint  of  tlie  rents 
and  profits  of  tlie  said  freeliold  and 
copyliold  or  customary  lands  and  tene- 
ments whereof  the  said  S.  M.  died 
seised,  aecrued  since  tiie  death  of  tiic 
said  S.  yi.,  which  have  been  received 
by  tlie  said  defendant,  or  by  any  other 
person  by  his  order  or  for  his  use;  and 
that  one-third  part  of  what  shall  be 
coming  on  said  account  of  the  rents 
and  })rotits  of  such  freehold  lands  and 
tenements  is  to  be  paid  to  plaintiff  B. 
M.  by  the  said  defendant  in  respect  of 
her  dower  out  of  such  lands  and  tene- 
ments, and  that  such  part  of  what  shall 
be  coming  on  said  account  of  rents 
and  profits  of  the  said  copyhold  or  cus- 
tomary lands  and  tenements  as  the  said 
plaintiff  B.  M.  shall  appear  to  be  en- 
titled to  in  respect  of  her  said  dower 
or  other  widow's  estate  in  such  copy- 
hold or  customary  lands  and  tenements, 
is  to  be  paid  to  the  said  plaintiff  B.  M. 
by  the  said  defendant;  and,  for  the 
better  taking  the  said  account,  etc. 
Van  Heyth.  Eq.  Dr.  827. 

2,     Decree   Assigning    Dower,    Com- 
missioners Appointed. 

This  cause  came  on  to  be  heard  at 
the,  etc.,  on  the  bill  and  answer,  and 
was  argued  by  counsel.  Whereupon  it 
is  ordered,  adjudged,  and  decreed,  that 
tho  said  Ellick  and  Elizabeth,  in  her 
right,  have  as  her  dower,  of  the  endow- 
ment of  R.  M.,  her  late  husband,  now 
deceased,  one  just  third  part  of  the 
lands,  tenements,  and  hereditaments 
hereinafter  mentioned,  exclusive  of  the 
increased  value  of  the  same,  arising 
from  or  caused  by  the  buildings  erected 
and  improvements  made  upon  said  lands 
and  tenements,  etc.,  or  any  one  of 
them,  since  the  alienation  thereof  by 
the  said  M.,  viz.,  of  one  certain  tract 
of  land,  etc.,  etc. 

And  it  is  further  ordered  and  decreed 
that  the  said  Ellick  and  Elizabeth  have 
and  recover  their  reasonable  damages 
by  reason  of  the  detention  of  her 
dower  in  the  premises,  from  and  after 
the  3d  day  of  March,  A.  D.  1823,  when 
they  demanded  of  the  defendants  that 
they  should  assign  and  set  out  to  the 
eaid  Elizabeth  her  said  dower  in  said 
lands,  tenements,  and  hereditaments, 
until  the  present  time.  And  that  the 
plaintifiFs  recover  of  the  defendants 
their   legal    costs    of    this    suit,    to    be 


taxed  by  the  court.  And  it  is  further 
ordered  and  decreed  that  this  bill  be 
dismissed  as  to  all  the  other  lands  and 
tenements  mentioned  in  said  bill,  and 
the  said  Ellick  and  Elizabeth's  claim, 
in  her  right  of  dower  in  the  same,  or 
any  or  either  of  tliem. 

And  it  is  further  ordered  and  decreed 
that  commissioners  be  appointed  to  in- 
quire, ascertain,  act  and  report,  as  soon 
as  may  be,  on  the  matters  following, 
viz.: 

1.  The  several  and  respective  times 
when  the  said  R.  M.  alienated  the  above 
described  lands,  tenements  and  heredi- 
taments, and  any  parcels  or  undivided 
parts  thereof. 

2.  The  present  value  of  said  lands, 
etc.,  exclusive  of  the  increased  value 
occasioned  by  the  buildings  and  im- 
provements on  the  prcTuises,  since  the 
alienation  thereof  by  the  said  R.  M.; 
and  also  the  reasonable  damages  by 
reason  of  the  detention  of  her  dower 
in  the  premises  from  and  after  the  third 
day  of  March,  A.  D.  1823,  to  the  pres- 
ent time. 

3.  If  the  commissioners  shall  find 
that  one-third  part  of  said  lands,  etc., 
can  be  assigned  and  set  off  to  said 
Elizabeth,  by  metes  and  bounds,  with- 
out great  prejudice  to  the  same,  then, 
that  they  proceed  to  assign  and  set 
off  to  the  said  Elizabeth  one  just  third 
part  of  said  lands,  etc.,  exclusive  of 
the  increased  value  thereof,  occasioned 
by  the  buildings  erected  and  improve- 
ments made  thereon  since  the  aliena- 
tion thereof  by  said  R.  M.,  meaning  so 
much  and  such  part  of  said  lands,  etc., 
as  would  be  equal  in  value  to  one  just 
third  part  thereof  at  the  present  time, 
in  case  no  buildings  had  been  erected 
or  improvements  made  thereon,  since 
the  alienation  thereof  by  the  said  R.  M. 

4.  If  the  commissioners  shall  find 
that  one-third  part  of  said  lands,  etc., 
cannot  be  assigned  and  set  off  to  said 
Elizabeth,  as  aforesaid,  to  hold  in  sev- 
eralty by  metes  and  bounds,  without 
inconvenience  and  prejudice  to  the 
same,  then,  that  they  inquire  and  ascer- 
tain, and  report  to  the  court,  the  yearly 
amount  and  value  of  the  rents,  profits, 
and  income  of  said  lands,  etc.,  exclusive 
of  the  increased  value  arising  from, 
and  occasioned  by,  the  buildings  erect- 
ed, and  improvements  made  thereon, 
since  the  alienation  thereof  by  said  R. 
M.,  meaning;  the  true  yearly  amount 
and  value  of  the  rents,  profits,  and 
income,    which    the     said     lands,     etc., 
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would  now  yield,  in  case  no  buildings 
had  been  erected  or  improvements  made 
thereon  since  the  alienation  thereof  by 
the  said  K.  M.  3  Dan.  Ch.  PI.  &  Pr, 
(Perkins'  ed.)   2290. 

3.  Decree  Assigning  Doner  and 
Ordering  Inquiry  as  to  Sep- 
arate Parcels. 
This  cause  coming  on  this  day  to  be 
heard  for  final  decree  on  the  pleadings, 
proof  and  note  of  testimony,  and  it  ap- 
pearing to  the  satisfaction  of  the  court 
that  complainant  was  married  to  and 
became  the  lawful  wife  of  Joab  Bag- 
ley  on  the  21st  day  of  May,  1848,  and 
so  continued  until  the  time  of  his 
death,  and  that  on  the  loth  day  of 
July,  1854,  Joab  Bagley  became  and 
was  seized  in  fee  of  the  land  in  the 
bill  of  complaint  described,  and  so 
continued  until  the  time  of  his  death, 
and  that  he  departed  this  life  on  the 
27th  day  of  April,  1875,  it  is  decreed 
that  complainant  is  entitled  to  the  re- 
lief prayed  for,  and  to  be  endowed  of 
the  land  in  the  bill  described,  and  it 
appearing  that  certain  of  the  defend- 
ants claim  to  be  tenants  of  certain 
portions  of  said  land  as  purchasers 
thereof  from  the  Elyton,  Land  Com- 
pany, and  that  improvements  have  been 
made  on  said  lands,  it  is  ordered  that 
it  be  referred  to  the  clerk  and  regis- 
ter of  this  court  to  inquire  and  ascer- 
tain what  parts,  if  any,  of  said  lands 
were  granted  by  said  Elyton  Land 
Company,  at  any,  and  what  time,  or 
times,  before  the  commencement  of 
this  suit,  to  S.  B.  Garrett,  John  Crow- 
der,  the  Highland  Avenue  &  Belt  Rail- 
road Company,  respectively,  and 
whether  or  no  dower  can  be  severally 
assigned  by  metes  and  bounds  in  each 
of  said  parcels  of  land  granted  as 
aforesaid  to  the  three  persons  last 
named,  so  that  the  complainant  may 
hold  and  enjoy  the  same  in  severalty, 
an  and  for  her  dower  interest  'n  each 
parcel  thereof,  without  prejudice  to  the 
just  rights  of  cither  i)arty.  And  that 
an  account  be  taken  of  the  annual 
rents  and  profits,  together  witli  the 
annual  interest  thereon,  of  each  of  said 
parcels  of  land  (exclusive  of  improve- 
ments thereon),  which  was  granted  to 
said  Garrett,  Crowdor,  and  Iliglilaiid 
Avenue  &  Belt  Kailroad  Comj)any,  re- 
spectively, by  the  Elyton  Land  Com- 
pany, from  the  time  of  Bagley 's  death 
to  the  time  of  the  report.  And  that 
an  account  be  taken  of  the  annual 
rents  and  profits,  together  with  the  an- 


nual interest  thereon,  of  each  of  said 
parcels  of  land,  together  with  the  im- 
provements thereon,  from  the  time  or 
times  the  same  were  granted  to  the 
said  Crowder,  Garrett  and  Highland 
Avenue  &  Belt  Railroad  Company,  re- 
spectively, by  the  said  Elyton  Land 
Company,  to  the  time  the  report  is 
made.  It  is  further  ordered  that  an 
account  be  taken  of  the  annual  rents 
and  profits,  together  with  the  annual 
interest  thereon,  of  the  whole  of  said 
land  (saving  and  excepting  such  por- 
tions thereof  as  were  granted  by  the 
said  Elyton  Land  Company  before  the 
commencement  of  this  suit  to  said  per- 
sons hereinbefore  named,  or  either  of 
them),  first,  exclusive  of  the  improve- 
ments thereon,  and  second,  together 
with  all  the  improvements  thereon, 
from  the  time  of  the  death  of  the 
said  Bagley  to  the  date  of  the  re- 
port, and  to  inquire  and  ascertain,  if 
any  and  what  portion  of  said  land  is 
woodland  and  of  but  ilittle  rental 
value.  Elvton  Land  Co.  V.  Denny,  108 
Ala.    553,  'is    Pae.    561. 

III.    Proceedings  Under  Statutes. 
A.     Declaration     in     Ejectment     for 

Dower. 
E.   B.   by   E.   F.,   her  attorney,   com- 
plains of  C.  D.:     For  that  whereas  the 

said    E.    B.,    on    the   day     of 

-,  in  the  year  of  our  Lord  one 


thousand  eight  hundred  and 
was  possessed  of  the  one  undivided 
third  part  of,  etc.  (describe  the  prem- 
ises), as  her  reasonable  dower  as  widow 
of  A.  B.,  deceased,  late  the  husband 
of  the  said  E.  B.;  and  the  said  E.  B. 
being  so  possessed  thereof,  the  said  C. 

D.  afterwards,  to-wit,  on  the  

day  of  ,  in  the  year  aforesaid, 

entered  into  the  said  undivided  third 
part  of  the  said  premises,  etc.  Burr. 
App.  567,  §1104. 

B.     Complaint  for  Admeasurement  of 
Dower. 

I.  That    the    plaintiff    was    married 

to  C.  B.  in  tlie  year ,  and  lived 

and    cohabitated    with    him    until     his 

death,  which  was  on  the  day 

of  ,  18—. 

II.  That  the  said  C.  B.,  during  said 
coverture  of  the  plaintiff,  was  seized 
of  an   estate   of  inheritance   of  and  in 

the    lands     situate     in ,     and 

bounded  and  described  as  follows  (de- 
scription  of  the  premises). 

III.  That  the  defendant  Z.  is  a  son 
and  heir  of  said  C.  B.,  of  full  ago;  and 
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the  dofomlant  Y.  is  nii  infant  son  and 
heir  of  said  C.  B. 

IV.  That  said  C.  H.  loft  a  will, 
which  was  duly  proved  and  recorded 
in     the     ollice     of     the     surrogate     of 

,  on  or  about  the  day 

of ,  18 — ,  by  which  he  devised 

the  premises  (or  desi>j;nate  wiiat  por- 
tion was  devised)  to  the  defendant  W, 
for  life,  with  remainder  over  to  tho 
defendants. 

\Vhereforc  the  plaintiff  asks  judg- 
ment for  one  equal  undivided  third  of 
the  premises,  as  and  for  her  dower,  and 
that  it  may  be  admeasured  and  set  oil 
to  her,  and  for  her  costs.  1  Abb.  Porms 
609. 

C.     By  Special  Proceedings. 

1.  Petition    for  Admeasurement   of 

Don-cr. 
To  the    (justices  of  the  supreme  court 

of    judicature    of    the    people    of    the 

state  of  New  York): 

The  petition   of  11.   B.,   of  , 

widow  of  A.  B.,  of ,  de- 
ceased,   respectfully    showeth    that    the 

said  A.  B.  died  on  the  day  of 

last,  leaving  an  estate  in  fee, 

belonging  to  him  at  the  time  of  his 
death,  in  and  to  (here  describe  the  real 
estate  left). 

And  your  petitioner  further  showeth 
that  she  has  not  had  her  dower  in  tne 
said  premises  above  described,  assigned 
to  her  within  forty  days  after  the  de- 
cease of  her  said  husband,  nor  at  any 
time  since.  "Wherefore  she  re?pectfully 
a[ii>lies  to  this  honorable  court  for  the 
admeasurement  of  her  said  dower. 
Dated,   etc.     Burr.  App.   554,   §1088. 

2.  Notice  of  Petition  for  Admeas- 

urement of  Dower. 
To  (naming  the  heirs,  or  if  they  are 
now  owners,  then  those  that  are): 
Please  to  take  notice  that  a  petition, 
of  which  the  above  is  a  copy,  will  be 
presrnted  to  the  (supreme  court  of 
judicature  of  the  people  of  the  state 
of  New  York),  at,  etc.,  on,  etc.,  at  the 
opening  of  the  court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard; 
and  that  a  motion  will  then  and  there 
be  made,  that  the  same  be  granted. 
Dated,  ete.     Burr.  App.   540. 

3.  Order     for    Admeasurement     of 

Dower. 
In  the  matter  of  the  application  of  H. 
B.  for  the  appointment  of  commis- 
sioners for  the  admeasurement  of  her 
dower.  E.  F.,  for  the  widow.  G.  H. 
in  opposition. 


On  reading  and  filing  the  pelitiou 
of  H.  B.,  widow  of  A.  B.,  deceased, 
and  the  notice  accompanying  the  same, 
and  an  allidavit  of  the  due  service  of 
tho  said  petition  and  notice  on  (name 
the  persons),  and  after  hearing  Mr. 
E.  v.,  of  counsel  for  the  widow,  and 
Mr.  (i.  IT.,  in  opposition  thereto,  it  is 
ordered  that  admeasurement  be  maiio 
of  tiie  dower  of  the  said  11.  B.  in  and 
to  (describe  the  land),  and  it  is  fur- 
ther ordered  that  O.  P.,  Q.  R.  and  S.  T., 
three  reputable  and  disinterested  free- 
holders,  residing   in ,   be,   and 

they  are  hereby  ai)pointed  commission- 
ers for  the  purpose  of  making  the  ad- 
measurement herein  directed;  and  that 
they  make  a  rejjort  of  their  proceed- 
ings to  this  court,  at,  etc.,  on  the 
dav  of  next.     Burr. 


Co  m  missioners     on 


App.  584,  §1145. 
4.     Report     of 
Dower. 

We, ,    ,    , 

commissioners  appointed  by  the  (state 
the  court)  to  admeasure  the  dower  of 
in  the  lands  and  premises  de- 


scribed and  set  forth  in  her  petition, 
in  the  above  entitled  cause,  do  certify 
and  return  to  the  said  court  that  after 
our  said  appointment  we  took  and  sub- 
scribed the  oath  of  office  required  by 
law,  and  then  went  to  the  lands  and 
premises  aforesaid,  and,  in  pursuance 
of  authority  to  us  given  for  that  pur- 
pose,   did    on     the     day     of 

admeasure,  set  apart  and  allot 

to    the    said ,   as   and    for    her 

dower  therein,  the  one-third  part  m 
value  of  the  said  lands  and  premises, 
as  follows,  to-wit  (here  desciibe  the 
premises).  And  that  the  said  commis- 
sioners do  further  return,  report  and 
certify  to  the  said  court  the  items  of 
our  charges  as  follows  (here  insert 
items).  In  testimony  whereof  we  have 
hereunto   set   our   hands   and   seals   this 

day  of  ,  in  the  year 


Compiled  from  Burr.  App. 
pp.  576,  584.  pars.  1128,  1146. 

5.  Order  To  Confirm  Beport  of 
Commissioners  on  Dower. 
On  reading  and  filing  the  report  of 
0.  P.,  Q.  E.,  and  S.  T.,  commissioners 
heretofore  appointed  to  admeasure  the 
dower  of  the  said  H.  B.  in  the  lands 
and  premises  described  and  set  forth 
in  her  petition  for  the  appointment  of 
the  said  commissioners,  by  which  it  ap- 
pears that  after  being  duly  sworn,  they, 
the  said  commissioners,  did,  on  the 
day  of  ,  etc.,  admeas- 
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ure,  set  apart  and  allots  to  the  said 
H.  B.,  as  and  foi-  her  dower  therein, 
the  one-third  part  in  value  of  the  said 
lands  and  premises,  as  follows,  to-wit: 
(here  describe  the  premises).  And  by 
which  report  it  also  appears,  that  the 
charges  of  said  commissioners  attend- 
ing such  admeasurement  are  (six  dol- 
lars). On  motion  of  Mr.  E.,  of  coun- 
sel for  the  said  H.  B.  (no  one  appear- 
ing to  oppose),  it  is  ordered  that  the 
said  report  be,  and  hereby  is  in  all 
things  ratified  and  confirmed.  Burr. 
App.  584,  §1146. 

6.  Order  in  Final  Judgment  Con- 
firming Bcport  of  Commis- 
sioners Assigning  Dower. 
And  now,  to-wit,  on  the  sixty-ninth 
day  of  said  term,  upon  reading  the 
report  of  the  commissioners  appointed 
by  the  court  to  ascertain  the  dower 
of  the  plaintiff  and  her  damages,  filed 
in  the  clerk's  office  on  the  25th  day 
of  February,  A.  D.  1881,  and  the  ex- 
ception of  the  plaintiff  to  the  said  re- 
port filed  in  said  ollice  on  the  23d  day 
of  March,  A.  D.  1881,  and  hearing  what 
was  alleged  by  the  counsel  for  the  re- 
spective parties,  it  is  considered  that 
the  said  report  do  stand  confirmed,  and 
that  the  plaintiff  do  recover  against 
the  defendants  as  well  her  seisin  of  a 
third  part  of  the  rents,  issues,  and 
profits  of  the  freehold  in  her  writ  and 
declaration  mentioned,  to  hold  to  her 
in  severalty  to  the  amount  or  value 
of  one  hundred  dollars  per  annum,  as 
the  sum  of  ten  cents  for  her  dam- 
ages by  the  said  commissionera  ascer- 
tained to  have  been  by  her  sustained 
on  occasion  of  the  detention  of  her 
dower,  and  also  her  costs  of  this  suit, 
to  be  taxed  by  the  clerk.  And  here- 
upon the  plaintiff  prays  a  writ  of 
execution  for  such  damages  ana  to  put 
the  plaintiff  in  perception  of  said  one- 
third  part  of  said  rents,  issues,  and 
profits  to  the  amount  or  value  afore- 
said, and  it  is  granted  to  her  issuable 
and  returnable  according  to  law.  Tal- 
bot V.  Talbot,  13  R.  I.  336. 
TKUXKARDS.— See    Disordkrly    Con- 
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I.  Demurrer  for  Duplicity,    ■]?.- 

II.  Affidavit   To   Compel   Election,    136 

III.  Notice     of    Motion     To     Compel 
Election,  430 


I.  Demurrer  to  Replication  for  Du- 
plicity. 
_  For  that  the  said  plaintiff  hath  not, 
in  or  by  his  said  replication,  taken  or 
tendered  any  single  or  material  issue 
out  of  or  upon  the  said  plea  of  the 
said  defendant  by  him  last  above 
pleaded  m  bar.  but  hath  stated  and 
put  in  issue,  in  his  said  replication 
that  the  said  bill  of  exchange,  in  the 
said  first  count  mentioned,  was  not 
made  and  drawn  for  the  corrupt  con- 
siderations in  the  said  last  plea  men- 
tioned, or  either  of  them,  whereas  every 
matter  and  thing  stated  in  the  said 
second   plea  in   any  matter   relating  to 

the   said  sum  of  £ in   the   said 

plea  mentioned,  which  is  one  of  the 
matters  stated  and  relied  upon  as  a 
consideration  in  the  said  replication 
•was  merely  stated  as  inducement,  and 
as  a  matter  upon  which  no  issue  was 
intended  to  be  offered  or  could  be  tak- 
en; and  for  that  the  said  plaintiff  hath 
not,  in  or  by  his  said  replication,  trav- 
ersed, or  in  any  manner  denied  by 
traverse,  or  otherwise,  the  only  mate- 
rial fact  contained  in  the  plea  of  the 
said  defendant,  by  him  lastly  above 
pleaded  in  bar,  and  upon  wliich  any 
material  issue  could  be  taken,  namelv, 
whether  there  was  any  such  corrupt 
contract  and  agreement  for  making  and 
drawing,  or  in  respect  of  the  said  bill 
of  exchange  in  the  first  count  men- 
tioned, which  he  ought  to  have  done; 
and  for  that  the  said  replication  is 
double  and  confused,  in  putting  in  is- 
sue two  several  and  distinct  matters, 
namely,  whether  the  said  bill  of  ex- 
change in  the  said  first  count  men- 
tioned, was  given  for  two  illegal  con- 
siderations, namely,  a  gambling  con- 
sideration, and  a  usurious  consideration, 
whereas  the  only  material  lact  ..-ua- 
tained  in  the  second  plea  of  the  said 
defendant  was,  whether  it  was  given 
upon  a  corrupt  and  usurious  considera- 
tion, in  jmrsuance  of  a  corrupt  and 
usurious  contract  and  agreement;  and 
for  that  the  said  plaintiff  hath  not, 
in  or  by  his  said  replication,  traversed, 
denied,  or  in  any  manner  put  in  issue 
such  corrupt  contract  and  agreement, 
which  is  the  gist  and  foundation  of  the 
defense  of  the  said  defendant  in  that 
resi)(>ct,  inasmuch  as  that  alone  could 
make  the  said  bill  of  exchange  void 
in  law.  or  bring  it  within  the  mean- 
ing and  intent  of  the  said  statute  in 
such  case  made  and  provided,  etc,  3 
Chit.  PI.  1263. 
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n.     Affidavit   To   Compel   Election  Be- 
twocu   Several   Counts  for   Sanie 
Cause  of  Action. 
Y.   Z.,  btMiijj  duly  sworn,  says: 

I.  Tliat  lio  is  the  dofondant  in  tlio 
above  entitled  action.  (Or  if  other- 
wise, show  in  some  way  deponent's 
knowledge  of  the  circumstanees  in- 
volved.) 

II.  That  only  one  transaction  of  the 
nature  nuMitionod  in  either  of  the  sui>- 
posed  causes  of  action  set  up  in  tlio 
complaint  ever  occurred  between  de- 
])onent  and  the  plaintiff,  and  that  the 
transactions  mentioned  in  both  of  the 
said  supposed  causes  of  action  are  iu 
reality  one  and  the  same.  2  Abb. 
Forms  213. 

m.    Notice  of  Motion  To  Compel  Elec- 
tion Between  Several  Counts  for 
Same  Cause  of  Action. 
Please    take    notice,    that     upon     tlic 
summons   and   complaint    in   this   action 
(and   on  an  aflidavit,   of  wliich   a   copy 
is    herewith    served),    the    undersigned 
will   move  the  court,  at  a  special  term 

to  be  held  at ,  on  the ■ 

day   of   ,    18 ,    at   

o'clock    in    the noon,    or    as 

soon  thereafter  as  counsel  can  be  heard, 
that  the  plaintiff  be  required  to  elect 
between  the  first  stated  cause  of  ac- 
tion and  the  second  stated  cause  of 
action  in  the  complaint,  and  state  which 
he  will  rely  on;  and  that  on  such 
election  the  other  be  stricken  out;  or 
in  default  of  so  electing,  then  that  the 
second  stated  cause  of  action  be  strick- 
en out  as  redundant;  and  for  such 
other  or  further  relief  as  may  be  just 
(and  for  the  costs  of  this  motion).  2 
Abb.  Forms  213. 
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A. 
1'.. 

III. 


I.      Pleas. 

A.     Plea    Duress    of    Imprisonment. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  S.  G.  R.,  his  attorney, 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 


his  aforesaid  action  thereof  against 
him,  because  he  says,  that  before  and 
at  the  time  the  said  promissory  note 
(or  bill  of  exchange)  was  made,  he, 
the  said  defendant,  was  imprisoned  by 
the  said  plaintiff  (and  others  in  col- 
lusion with  him),  to-wit,  at,  etc.,  and 
tlicn  and  there  continued  so  imprisoned 
until  lie,  the  said  defendant,  through 
the  force  and  restraint  of  that  imiiris- 
onment,  there  made  and  gave  the  said 
note  (or  bill  of  exciiange),  to  the  said 
plaintiff,  and  this,  etc.,  wherefore,  etc. 
Burr.  App.  346,  §634. 

B.  Plea  of  Duress  of  Imprisonment 
{in  debt). 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  S.  W.,  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when, 
etc.,  and  says  that  he  ought  not  to  be 
charged  with  the  said  debt,  by  virtue 
of  the  said  supposed  writing  obligatory 
(or,  indenture,  etc.),  because,  he  sajs, 
that  he,  the  said  defendant,  at  the 
time  of  making  the  said  writing,  to-wit, 

on   the   said  day   of  

in  the  year  one  thousand  eight  hundred 

and ,   aforesaid,    at,    etc.    (the 

venue),  aforesaid,  was  unlawfully  im- 
prisoned by  the  said  plaintiff  (and 
others  in  collusion  with  him),  and  then 
and  there  detained  in  prison,  until  by 
the  force  and  duress  of  imprisonment 
of  him,  the  said  defendant,  he  made  the 
said  writing,  and  delivered  the  same  to 
the  said  plaintiff,  as  his  deed.  And 
this  he  is  ready  to  verify.  Wherefore 
he  prays  judgment,  if  he  ought  to  be 
charged  with  the  said  debt,  by  virtue 
of  the  said  supposed  writing  obligatory 
(or,  indenture,  etc.)  Burr.  App.  356, 
§648;    3   Chit.  PI.  965. 

II.    Answers. 

A.  Answer,  Duress  by  Imprisonment. 
That   the   defendant,   at   the   time   of 

the  making  of  the  said  (contract),  was 
imprisoned  by  the  said  plaintiff  (and 
others  in  collusion  with  him),  and  then 
and  there  detained  until,  by  the  force 
and  duress  of  imprisonment,  the  defend- 
ant made  and  delivered  the  same. 
Wherefore,  the  defendant  demands 
that  the  same  be  adjudged  void,  and  be 
delivered  up  to  be  canceled.  2  Abb. 
Forms  41. 

B.  Answer,  Duress  by  Threats. 
That  the  instrument  in  the  complaint 

mentioned  was  obtained  from  the  de- 
fendant by  the  plaintiff  (and  others  in 
collusion  with  him)  by  duress  of  the 
defendant   in   threatening   (or  beating) 
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the  defendant;  in  consequence  of  wbich, 
and  in  fear  and  apprehension  thereof, 
the  defendant  executed  the  instrument. 
Wherefore,  the  defendant  demands  that 
the  same  be  adjudged  void,  and  be  de- 
livered up  to  be  canceled.  2  Abb. 
Forms  41. 
III.     Replication  to  Plea  of  Duress. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says,  that  the 
said  plaintiff,  by  reason  of  anything  by 
the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having 
ani  maintaining  his  aforesaid  action 
thereof,  against  the  said  defendant,  be- 
cause he  says,  that  at  the  time  the 
said  (promissory  note)  was  made,  the 
said  defendant  was  free  and  at  large, 
and  not  under  any  imprisonment;  and 
that  such  (note)  was  made  by  the  said 
defendant  of  his  own  free  will,  and 
not  by  force  or  restraint  of  imprison- 
ment in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  plea 
alleged.  And  this  he,  the  said  plaintiff, 
prays  may  be  inquired  of  by  the  coun- 
try, etc.     Burr.  App.  375,  §679. 
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rK(  )SS-REFERENCES : 
Injunctions  : 

Injunction  Against  Stopping  a  Way. 
Tbe.spa-s.s  : 

Plea  of  Private  W-ay  in  Trespass. 

I.  Declaration  for  Obstructing  Plaint- 
iff's Private  Right  of  Way. 
For  that  wliorcas  tho  said  pl.-iiiitifl', 
before  and  at  tlie  time  of  the  com- 
mitting of  the  grievances  by  the  said 
defendant  as  hereinafter  next  men- 
tioned, was,  and  from  thence  hitherto 
hath  been,  and  still  is,  lawfully  I)oh- 
sessed  of  a  certain  messuage  (and  gar- 
den thereto  belonging),  with  the  ap- 
purtenances, situate  and  being  in  the 
parish    of  in   the   county    of 


.     And,  by  reason  thereof,  the 

said  plaintiff,  during  all  the  time  afore- 
said, ought  to  have  had,  and  still  of 
right  ought  to  have,  a  certain  way 
from  and  out  of  the  said  (garden), 
unto,  into,  through,  and  over  a  certain 
(close),  in  the  parish  aforesaid,  and 
from  and  out  of  the  same,  unto  and  into 
(a  certain  wharf,  or  quary,  of  the  said 
plaintiff  in  the  parish  aforesaid),  and 
so  back  again  from  the  said  (wharf, 
or  quary),  unto  and  into,  through,  over 
and  along  the  said  (close),  and  from 
and  out  of  the  same  into,  unto  and  the 
said  (garden)  of  the  said  plaintiff  for 
himself  and  his  servants,  on  foot,  to 
go,  return,  pass,  and  repass,  every  year 
and  at  all  times  of  the  year,  at  his 
and  their  free  will  and  pleasure,  as  to 
the  said  messuage  and  garden,  with  the 
appurtenances  of  the  said  plaintiff  be- 
longing and  appertaining.  Yet  the  said 
defendant  well  knowing  the  premises, 
but  wrongfully  and  unjustly  contriving, 
and  intending  to  injure  the  said  plaintiff 
in  that  behalf,  and  to  deprive  him  of 
the  use  and  benefit  of  his  said  way, 
whilst  the  said  plaintiff  was  so  pos- 
sessed of  his  said  messuage  (and  gar- 
den), with  the  appurtenances  as  afore- 
said, to-wit,  on,  etc.,  and  on  divers 
other  days  and  times  between  that  day 
and  the  day  of  exhibiting  this  bill  (or, 
if  in  C.  P.  "the  day -of  the  commence- 
ment of  this  suit"),  at,  etc.  (venue) 
aforesaid,  wrongfully  and  injuriously 
placed  and  erected,  and  caused  to  be 
placed  and  erected,  divers  large  quan- 
tities of  boards,  planks,  and  wood,  and 
across  the  said  way,  and  put  and  placed, 
and  caused  and  procured  to  be  put  and 
placed,  divers  other  large  quantities 
of  wood  and  timber  in  the  said  way, 
and  kept  and  continued  the  said  boards, 
planks,  and  wood,  so  placed  and  erected 
in  and  across  the  said  way,  as  afore- 
said, and  also  the  said  other  wood  and 
timber  in  the  same  way  as  aforesaid, 
for  a  long  space  of  time,  to-wit,  hither- 
to, and  thereby  during  all  the  time 
aforesaid,  the  said  way  was  and  still 
is  greatly  obstructed  and  stopped  up, 
ruid  the  said  plaintiff  by  means  thereof 
could  not,  during  the  time  aforesaid, 
or  any  part  thereof,  nor  can  he  now 
have  or  enjoy  liis  said  way,  as  he  of 
right  ought  to  have  done,  and  other- 
wise might  and  would  have  done,  and 
hath  been  and  is,  by  means  of  the 
j)remiHe3,  deprived  of  the  use,  benefit, 
and  advantage  thereof,  to-wit,  at,  etc. 
(venue)   aforesaid.     2  Chit.  PI.  807, 
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II.     Pleas. 

A.     /'/((I,  Privatr  Il'di/  ?)i/  Prescription 

hji  Frtthohlt  r. 
And  tlu'  said  ilot'i'iulaiit  further  snith, 
that  he  tho  .said  dot\>iidaiit,  loiij^  bt't'orc, 
and  at  tlie  said  sovoral  times  whon, 
ptc,  was,  and  still  is,  seized  in  hi.s 
demesne  as  of  fee,  of  and  in  a  certain 

close    called ,    continuous    and 

next  adjoinng  to  the  said  close,  in 
which,  etc..  and  that  he  the  said  de- 
fendant and  all  those  whose  estate  he 
Eow  hath,  and  at  the  said  several  times 
when,  etc.,  had  of  and  in  tlie  said 
close  called ,  from  time  where- 
of the  memory  of  man  is  not  to  the 
contrary,  have  had  and  used,  and  have 
been  accustomed  to  have  and  use,  and 
of  riplit  ought  to  have  had  and  used, 
and  the  said  defendant  at  the  said 
times  when,  etc.,  of  right  ought  to  have 
had  and  used,  and  still  of  right  ought 
to  have  and  use,  a  certain  way  for 
himself  and  themselves,  and  his  and 
their  servants,  farmers,  and  tenants. 
occupiers     of     the     said     close     called 

,   to   pass   and    repass   on   foot, 

and  with  horses,  mares,  geldings,  and 
other  cattle,  from  a  certain  common 
king's     highway,     in     the    .parish     of 

aforesaid,  unto,  into,  through, 

over,    and   along   the   said   close   of   the 

said  plaintiff  called  ,  in  which, 

etc.,  unto  and  into  the  said  close  of  the 
said  defendant,  and  so  from  thence 
back  again  unto,  into,  through,  and  over 
and    along   the    said    close    of   the    said 

plaintiff  called  ,  in  which,  etc., 

unto  and  into  the  said  common  king's 
highway,  at  all  times  of  the  year  at 
his  and  their  free  will  and  pleasure,  as 
to  the  said  close  of  the  said  defend- 
ant, with  the  appurtenances  belonging 
and  appertaining.  And  the  said  de- 
fendant being  so  seised  of  his  said  close 
and  also  being  in  the  possession  there- 
of, and  having  occasion  to  use  the  said 
way,  did  with  his  servants  and  horses, 
and  mares  and  geldings,  and  cattle,  at 
the  said  several  times  when,  etc.,  pass 
and  repass,  in,  by,  through,  and  along 
the  said  way,  from  the  said  common 
king's  highway,  into,  through,  over, 
and    along    the    said    close   of    Die    said 

plaintiff  called  ,  in  which,  etc., 

unto  and  into  the  said  close  now  of 
the  said  defendant,  and  so  from  thence 
back  again,  in,  by,  through,  and  along 
the  said  way,  unto  and  into  the  said 
common  king's  highway,  using  the  said 
way  there  for  the  purpose  and  on  the 
occasion  aforesaid,  as  he  lawfully  might 


for   file   cause   afoicsaid,    and    in    so    do- 
ing, etc.     3  Chit.  IM.  lllSa. 

B.     rita,   Prcscnptivc   Fiiilil    of    Way 
Where  Defeiuhint  Jlan  Clones  at 
Both  Ends. 
(State  a   seisin   in   fee,  as  in   preced- 
ing form.)     And  that  he,  the  said  C.  D., 
and    all    those    whose    estates    he    now 
hath,    and    at    the    said    several    times 
when,  etc.,  had,  of  and  in  the  said  mes- 
suage,   farm,    and     lands,     from     time 
whereof  the  memory  of  man  is  not  to 
the   contrary,   have   had   and   used,   and 
have  been  accustomed  to  have  and  use, 
and    of    right    ought    to    have    had    and 
used,   and    the   said   C.    D.   at   the   said 
several  times  when,  etc.,  of  right  ought 
to  have  had  and  used,  and  still  of  right 
ought   to   have  and  use,   a   certain   way 
for  himself  and  themselves,  and  his  and 
their    servants,    farmers,     and    tenants, 
occuiiiers   of   the    said    messuage,   farm, 
and   lands,  to  pass  and   repass  on   foot, 
from  a  certain  close  in  the  parish  afore- 
said, near  to  a  certain  common  king's 
highway,    in     the     same     parish,     into, 
through,  over,  and  along  the  said  closes 
in    which,    etc.,    towards   the    said    mes- 
suage, farm,  and  lands,  now  of  the  said 
C.    D.    and    back     again,     unto,     into, 
through,  over,  and  along  the  said  closes 
in    which,   etc.,   unto   and   into   the   said 
close   (in  this  first  plea  mentioned),  to- 
wards the  said  common  king's  highway, 
at    all    times    of   the   year,   at    his    and 
their  free  will  and  pleasure,  as  to   the 
said  messuage,  farm   and   lands,  of  the 
said   C.   D.   with   the   appurtenances   be- 
longing and  appertaining;   and  the  said 
C.  D.  being  so  seized   of  the  said  mes- 
suage,  farm   and  lands,   and  also   being 
in  the  possession  thereof,  the  said  C  D. 
in    his   own    right,   and   the   said    E.    F. 
as    his    servant,    and    by    liis    command, 
at    the    said    several    times    when,    etc., 
did    pass    and    repass    on    foot,    in    and 
by   and   along   the  said   way   from   and 
out  of  the  said  close  (in  this  plea  first 
mentioned),    into,    through,     over,     and 
along  the   said   close   of  the  said   plain- 
tiff,   in    which,    etc.,    towards    the    said 
messuage,  farms  and  lands,  now  of  the 
said    C.    D.    and    so    from    thence    back 
again,    in,   by,   through,    and   along   the 
said  footway  towards  the  said  common 
king's    highway,    using    the    said     way 
there   for   the    purpose    and    on   the    oc- 
casion    aforesaid,      as     they     lawfully 
might   for   the   cause   aforesaid,  and   in 
so  doing,  etc.     3  Chit.  PI.  1120. 
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C.     Plea,  Bight  of  Way  by  Xon-exist- 
ing   Grant. 

And  for  a  further  plea  in  this  be- 
half (as  to  the  said  several  supposed 
trespasses  in  the  introductory  part  of 
the  said  second  plea  mentioned,  and 
therein  justified),  the  said  defendant 
by  like  leave,  etc.,  says  (actio  non), 
because  he  says,  that  he  the  said  de- 
fendant,  long  before  and  at  the  said 
several  times  when,  etc.,  was,  and  from 
thence  hitherto  hath  been,  and  still  is, 
seised  in  the  demesne  as  of  fee,  of  and 
in   a  certain    (close)    situate   and  being 

in    the    parish    of   aforesaid; 

and  the  said  defendant  further  saith, 
that  long  before  any  of  the  said  sev- 
eral times  when,  etc..  to-wit,  on,  etc., 
at,  etc.  (venue)  aforesaid,  by  a  certain 
deed  made  between  I.  K.,  the  then 
owner  of  the  said  (close),  in  which, 
etc.,  and  who  was  then  seised  thereof 
in  his  demesne  as  of  fee,  and  L.  M., 
who  was  then  seized  in  his  demesne  as 
of  fee  of  the  said  (close)  now  of  the 
said  defendant,  and  whose  estate  there- 
in he,  the  said  defendant,  now  hath, 
but  which  deed  hath  since  been  lost 
and  destroyed  by  accident,  and  there- 
fore cannot  be  brought  into  the  said 
court  here,  and  the  date  whereof  is  for 
that  reason  wholly  unknown  to  the  said 
defendant,  the  said  I.  K.  so  then  be- 
ing owner  of  the  said  (close),  in  which, 
etc.,  did  grant  to  the  said  L.  M.  so 
then  being  the  owner  of  the  said 
(close)  now  of  the  said  defendant,  and 
to  the  heirs  and  assigns  of  the  said  L. 
M.,  a  certain  way  from  (describe  the 
way  which  may  be  thus):  a  certain 
public  king's  higliway,  in  the  parish 
aforesaid,  into,  through,  over,  and  along 
the  said  (close),  in  whicli,  etc.,  unto 
and  into  the  said  (close)  now  of  the 
said  defendant,  and  so  back  again  from 
the  said  last-mentioned  (close),  into, 
through,  over,  and  along  the  said 
(close),  in  which,  etc.,  unto,  and  into 
the  said  public  king's  higliway,  to  go, 
return,  pass  and  repass  on  foot,  by  him- 
self and  themsohes,  and  his  and  tlieir 
servants,  and  with  horses,  marcs,  and 
geldings,  carts  and  carriages,  in  and 
along  the  said  last-mentioned  way, 
every  year,  and  at  all  times  of  the  year, 
at  his  and  their  free  will  and  j)loasurc. 
By  virtue  of  which  said  grant,  the  said 
defendant  before  and  at  the  said  sev- 
eral times  when,  etc.,  was  and  still  is 
entitled  to  audi  way  as  last  aforesaid; 
and  the  said  defendant  being  ho  seised 
and  entitled  to  such  way  as  last  afore- 


said, he  the  said  defendant  at  the  said 
several  times  when,  etc.,  having  oc- 
casion to  use  the  said  way,  did,  with  his 
servants,  and  with  his  said  horses, 
mares,  and  geldings,  carts  and  carriages, 
at  the  said  several  times  when,  etc.,  go, 
pass,  and  repass,  in,  by,  through,  and 
along  the  said  way  from  the  said  com- 
mon king's  highway,  into,  through, 
over^  and  along  the  said  (close)  of  the 
said  plaintiff  in  wliich,  etc.,  unto  and 
into  the  said  (close)  now  of  the  said 
defendant,  and  so  from  thence  back 
again,  in,  by,  through,  and  along  the 
said  way,  unto  and  into  the  said  com- 
mon king's  highway,  using  the  said  way 
there,  for  the  purpose  and  on  the  oc- 
casion aforesaid,  as  he  lawfully  might 
for  the  cause  aforesaid,  and  in  so  do- 
ing, etc.     3  Chit.  PI.  1122. 

III.    Complaint  for  Obstructing  Private 

Way. 

I.  That  the  plaintiff,  at  the  time 
hereinafter  mentioned,  was  (and  still 
is)  possessed  of  (here  describe  his 
premises,   e.  g.,  a  meadow  in  the  town 

of ,  and   county  of  ), 

and  had  a  right  of  way  therefrom  over 
the  adjoining  land  to  the  highway  (or 
to  other  land  of  the  plaintiff),  to  pass 
and  repass  on  foot  freely  at  all  times 
(or  with  horses,  or  with  carts,  desig- 
nating the  use  of  the  way  according  to 
the  fact). 

II.  That    the    defendant,     on     the 
day  of  18 ,   and 


at  other  times  thereafter,  and  before 
this  action,  wrongfully  obstructed  said 
way  by  (building  a  fence  across  it), 
whereby  the  plaintiff  was  for  a  long 
time  (or  was,  and  still  is)  prevented 
from  enjoying  said  way,  to  his  damage 
dollars. 


III.      State    special    damage,    if    any. 
1  Abb.  Forms  47G. 

IV.  Answer,  Enjo3mient  of  Easement 
for  Twenty  Years. 
T.  That  at  the  )iI;ico  where  it  was 
alleged  in  the  complaint  that  the  de- 
foiuhuit  had  erected  the  dam  com- 
})laiiied  of,  there  had  been  erected  and 
maintained  by  the  defendant  (or  by 
one  M.  N.,  and  by  the  defendant  claim- 
ing under  said  M.  N.),  for  more  than 
twenty  years  before  the  time  of  the 
alleged  grievances,  a  mill-dam  upon  and 
across  the  said  creek,  of  tlie  same  or 
greater  height,  which  set  back  the 
waters  upon  and  flowed  the  i)romises, 
alleged  in  the  complaint  to  have  been 
in    the    possession    of    the    plaintiff,    to 
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the  S!inu>  iir  ^roator  oxtciit,  :iiul  ciiusod 
tho  saino  or  j^roator  Dbstiiuliuii  to  tlie 
How  of  wator  from  tho  said  last  iiion- 
tioiu'il  mill,  as  was  t-aiispd  or  matlo  by 
moans  of  tlio  said  dam  and  obstruction 
of  tho  defendant  montiouod  iu  the  com- 
plaint. 

IT.  That  said  dam,  and  the  water 
power  created  thereby,  were,  and  hail 
been,  durinjj  all  the  time  above  men- 
tioned, held  and  enjoyed  by  (said  ^M.  N. 
and)  this  defendant,  claiming  title 
thereto  adverse  to  the  plaintifl'  and  all 
other  persons;  and  were,  during  all  said 
time,  used  for  tho  propulsion  of  a  mill 
and  other  machinery  without  hindrance 
or  molestation  from  the  persons  owning 
or  occupying  the  mill  and  premises  al- 
leged in  the  complaint  to  have  been  in 
the  possession  of  the  plaintiff.  2  Abb. 
Forms    12.5. 

Xote. — There  should  "be  allegations 
that  the  possession  was  not  only  "ad- 
verse" but  "continuous."  Winslow 
V.    Winslow,   52   Ind.    8. 
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D.  For  Term  of  Years,  442 
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F.  Suf/gestion    for    Damages    in,    442 
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Court,  443 
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A.  General  Issue,  443 
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A.  Grnfral   Form,   444 

B.  Plaintiff   Once  in   Possession,   444 
(J.     By   Owner  of   Undivided   Interest, 

444 

D.  By  Widow  for  Dower,  444 

E.  By    Widow  and  Heirs,  44.5 

F.  Title   by  Deed,  44.3 

G.  Title  by  Devise,  445 
II.     Title  by  Descent,  44.5 

V.  Denial  of  Title,  445 


VI.  Petition  for  Order  To  Stay  Waste, 

iir. 

VII.  Writs,  44() 

A.  Of   Possession,   44G 

B.  Of   Possession    jyith    P'ieri    Facias 

for  Costs,  44G 
('.     Of  Possession   IVith  Capias,  440 
D.     Of  licstitution,  44(5 

CROSS-REFERENCES: 

Adverse  Possession: 

Answer,  Adverse  I'ossession,  Avoid- 
ing l3eed; 

Answer,  Statute  of  Limitations 
Pleaded  Against  Ejectment  by  tho 
I'eople ; 

Answer  Setting  Out  Adverse  Posses- 
sion. 
Attorxeys: 

Allidavit  for  Order  Eequiring  Plain- 
tiff's Attorney  To  Produce  His 
Authority  To  Sue  in  Ejectment; 

Order    That    Plaintifl 's    Attorney    in 
Ejectment   Produce   Ilis   Authority. 
Disclaimer: 

Answer,   Disclaimer   in   Ejectment   to 
Entire   Property. 
Dower,  Proceedings  To  Eecover: 

Declaration  in  P^jectment  for  Dower; 

Complaint     for     Admeasurement     ot 
Dower. 
Injunctions: 

Injunction     Against    Proceeding      in 
Ejectment. 
Judgment  Records: 

Judgment  Record  in  Ejectment,  Ver- 
dict   for   Plaintiff; 

Judgment  Record  in  Ejectment  for 
Plaintiff   in   Default; 

Judgment  Record  in  Ejectment  for 
Plaintiff,  Title  Expires  Before 
Trial; 

Judgment    Record    in    Ejectment    for 
Plaintiff    on    Suggestion    of    Dam- 
ages. 
Judgments: 

Judgment  in  Ejectment  for  Plain- 
tiff; 

Judgment  in  Ejectment  for  Plaintil? 
on  Default; 

.Judgment  in  Kjectment,  Title  Expires 
Before  Trial; 

Judgment  in  Ejectment  on  Suggestion 
of  Damages; 

Judgments     in     Actions     for     Lands 
(Ejectment)    for  Recovery   of  Pos- 
session,  With   Damages,   Etc. 
Mines  and  Minerals: 

Complaint  To  Recover  Possession  of 
Mine  and  for  Damages  After 
Ouster. 
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Verdict: 

Postea  on  Verdict  in  Ejectment  of 
Part  for  Plaintiff  and  Part  for 
Defendant; 

Postea  in  Ejectment,  Verdict  for 
Plaintiff; 

Verdict  for  the  Defendant  (Eject- 
ment) ; 

Verdict  in  an  Action  for  Land 
(Ejectment). 

I.     Declarations. 

A.  Declaration  in  Ejectment,  Com- 
mon Law.  (Second  declaration 
with  actual  defendant's  name 
inserted.) 

In   the  king's  bench, term, 

in    the year   of   the    reign   of 

King    William    the    Fourth.      , 

to-wit,  C.  D.,  was  attached  to  answer 
John  Doe  of  a  plea  of  trespass  and 
ejectment,  and  thereupon  the  said  John 
Doe,  by  ,  his  attorney,  com- 
plains:     For   that    whereas   A.    B.    (a) 

heretofore,  to-wit,  on  the day 

of  ,   in   the   year   of   our   Lord 

,  had  demised  to  the  said  John 

messuages,  sta- 

-,    yards,     and     


Doe 
bles. 


gardens,  situate  and  being  in  the  parish 

of  ,  in  the  county  of  , 

to  have  and  to  hold  the  same  to  the 
said    John    Doe    and    his   assigns,   from 

the  day   of ■ — ,   in   the 

year    aforesaid,    for    and    during    and 

unto  the  full  end  and  term  of 

years  from  thence  next  ennuing,  and 
fully  to  be  complete  and  ended.  By 
virtue  of  which  said  demise,  the  said 
John  Doe  entered  into  said  tenements, 
with  the  appurtenances,  and  became 
and  was  thereof  possessed  for  the  said 
term,  so  to  him  thereof  granted  as 
aforesaid.  And  the  said  John  Doe  be- 
ing so  thereof  possessed,  the  said  C.  D. 

afterwards,  to-wit,  on  the day 

of ,  in  the  year  aforesaid,  with 

force  and  arms  entered  into  the  said 
tenements,  with  the  appurtenances,  in 
which  the  said  John  Doe  was  so  inter- 
ested, in  manner,  and  for  the  term 
aforesaid,  which  is  not  expired,  and 
ejected  him  the  said  John  Doe  out  of 
his  said  farm,  and  other  wrongs  to  the 
said  John  Doe  then  and  tiiere  did, 
against  the  peace  of  our  said  lord  the 
king,    and   to   tlic    damage   of    the   said 

John    Doe    of pounds;     and 

therefore  he  brings  his  suit,  etc.  Steph. 
PI.  33. 

(a)     This  is  the  name  of  the   party 
who    really    institutes    the    suit,    called 


"the  lessor  of  the  plaintiff,"  and  so 
distinguished  frozn  the  nominal  plain- 
tiff" John   Doe. 

B.  Declaration  in  Ejectment,  Flain- 
tiff  Claiming  Whole  in  Fee  or 
for  Life. 

Supreme  court, of ' 

term,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  (forty^six). 

(City  and)    county  of    ( )*   ss.: 

A.  B.,  by  E.  F.,  his  attorney,  com- 
plains of  C.  D..     For  that  whereas,  the 

said    A.    B.    on    the    day    of 

,  in  the  year  of  our  Lord  one 

thousand    eight    hundred   and 

(some  day  after  the  title  accrued),  was 
possessed  of  *  a  certain  dwelling  house 
and  garden  (or  "of  a  certain  lot  of 
woodland,"  or  "of  a  certain  orchard," 
or  otherwise,  as  the  case  may  be),  with 
the  appurtenances,  situate  in  the  town 

of    ^    in    the    said     county     of 

,  and  being  known  ana  desig- 
nated  as   lot    (or   "as   parcel   of   lot," 

or    "as    subdivision    number 

of    lot")     number    ,    in    range 

of  townships  of  a  certain  tract  of  laud 

called   and    known    as patent 

(or  "purchase";  or,  if  the  premises 
cannot  be  so  described,  then  say:  "and 
adjoining  northwardly  to  lands  late 
in  the  occupation  of  G.  H.;  south- 
wardly to  lands  late  in  the  occupation 
of  J.  K.;  eastwardly  to  land  late  in 
the  occupation  of  L.  M.;  and  west- 
wardly  to  lauds  late  in  the  occupation 
of  N.  O.;  or,  if  there  have  been  no 
occupants  of  such  adjacent  lands,  then 
slating  the  natural  boundaries,  if  any; 
and  if  none,  describing  such  premises 
by  metes  and  bounds;  or  in  some  other 
way  so  that  from  such  descrij)lion,  pos- 
session of  the  premises  claimed  may  be 
delivered):  which  said  premises  tha 
said  A.  B.  claims  in  fee  (or  "for  his 
own  life,"  or  "for  the  life  of  one  R. 
S.,"  as  the  case  may  be);  and  he  the 
said  A.  B.,  being  so  possessed  thereof, 
the    said    C.    D.   afterwards,    to-wit,    on 

the   day   of  ,   in   the 

year   of   our   Lord   one   thousand    eight 

hundred  and ,  entered  into  the 

said  *  premises,  and  ejected  the  said 
A.  B.  therefrom;  and  unjustly  with- 
holds from  tlie  said  A.  B.  the  posses- 
sion   thereof:      To   the    damage    of    tho 

said    A.    B.    of    dollars    (any 

nominal  sum),  and  therefore  lie  brings 
his  suit,  etc. 

E.  P.,  attorney  for  plaintiff. 
Supreme    Court   Kules,    ed.    1831,   App.; 
Burr.  App.  565,  §1100. 
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C  Dcclinatitin  i;i  Kjcrtincnt  far  Un- 
divuiid  Shuif. 

(As  in  last  form  to  the  *,  and  tlion 
as  follows):  the  one  equal  uiiclividi'ii 
moiety  (or  "the  one  equal  undivided 
third  [or  fourth  or  other]  part,"  ac- 
cording; to  tlie  sluiro  or  interest  tho 
plaintiU"  claims),  of  a  certain  dwellinj; 
house  and  garden,  etc.  (describing  tne 
premises  as  in  last  form),  wliich  said 
premises  the  said  A.  B.  claims  in  fee, 
etc.  (as  in  last  form  to  the  last  *,  and 
Hien  as  follows):  one  equal  undivided 
Moiety  (or  "third"  or  "fourth"  or 
oTher  part,  according  to  the  share  or 
interest  the  plaintiff  claims),  and 
ejeeted  the  said  A.  B.,  etc.  (as  in  last 
form  to  the  end).  Burr.  App.  566, 
§1101. 

D.  Declaration  in  Ejectment  for  Term 

of  Tears. 
(As  in  I,  B,  or  I,  C,  as  the  case  may 
be,  to  the  end  of  the  description  of  tlio 
premises,  and  then  as  follows):  which 
said  premises  the  said  A.  B.  claims 
upon  the  demise  of  one  E.  S.,  for  a 
term  of  years,  to-wit,  for  the   term   of 

years,  from  the day 

of  last  past   (or  "in  the  year 

of  our  Lord  one  thousand  eight  hun- 
dred and  "),  thence  next  en- 
suing, and  fully  to  be  complete  and 
ended:  and  the  said  A.  B.  being  so 
possessed  thereof,  the  said  C.  D.  after- 
wards, to-wit,  on,  etc.,  entered  into  the 
said  premises,  which  the  said  E.  S.  had 
demised  as  aforesaid,  for  the  term 
aforesaid,  which  is  not  yet  expired,  and 
ejected,  etc.  (as  in  T,  B,  to  the  end). 
Burr.   App.   566,   §1102. 

E.  Declaration  by  Several  Flainiiffs. 
(Caption    as    in    I,    B.)      (City    and) 

county   (of ),  ss.:     A.  B.,  I.  J. 

and  K.  L.,  by  E.  F.,  their  attorney, 
complain  of  C.  D.:  For  that  whereas, 
the    said    A.    B.,    I.    J.    and    K.    L.,    on 

the  day   of  ,  in  the 

year,  etc.,  were  possessed  of  a  certain 
dwelling  house  and  garden,  etc.  (de- 
scribe the  premises  as  in  T,  B,  or  I,  C, 
and  then  proceed  as  follows):  which 
said  premises  the  said  A.  B.,  I.  J.  and 
K.  L.  claim  in  fee  (or  "for  their  joint 
lives,"  or  "for  the  life  cf  E.  S.," 
or  as  in  I,  D,  or  otherwise,  as  the 
case  may  be);  and  the  said  A.  B.,  I.  J. 
and  K.  L.,  being  so  possessed  thereof, 
the  said  C.  D.  afterwards,  to-wit,  on, 
etc.,  entered  into  the  said  premises, 
and    ejected   them    therefrom,   and    un- 


justly   witliliolds    from    them    tho    pos- 
session thereof. 

And  also,  for  that  whereas  tho  said 
A.  B.,  on,  etc.  (as  in  1,  B,  I,  C  and 
I,  D,  describing  the  premises  as  "a 
certain  other  dwelling  house  and  gar- 
den," or  "a  certain  other  lot,"  etc., 
to  the  words  "  williholds  from  him  the 
said   A.  B.   the  possession   tliereof"). 

And  also,  for  that  whereas,  etc.,  tho 
said  1.  J.,  on,  etc.  (as  in  the  second 
count,  substituting  "I.  J."  for  "A. 
B."   throughout). 

And  also,  for  that  whereas,  the  said 
K.  L.,  on,  etc.  (as  in  the  second  count, 
substituting  "  K.  L."  for  "A.  B. " 
throughout,  and  conclude  as  follows): 
To  the  damage  of  the  said  A.  B.,  1.  .1. 

and    K.    L.    of dollars    (any 

nominal  sum),  a«id  therefore  they  bring 
their  suit,  etc. 

E.  F.,  atty.  for  plaintiffs. 

Burr.  App.  566,  §1103. 

F.     Sufff/c.stion  for  Damages  or  Mesne 

Frofits  in  Ejectment. 
And    noiw    at    tliis    day,    to-wit,    the 

day  of  ,  in  the  year 

one      thousand      eight      hundred      and 
-,  at,  etc.,  before   the  said    (or 


"within  mentioned")  justices  of  the 
supreme  court  of  judicature  aforesaid 
(or  "within  mentioned"),  comes  the 
said  (or  "within  named")  A.  B.,  by 
his  attorney,  and,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  suggests  to  the  said 
court,  and  gives  the  said  court,  before 
the  aforesaid  justices  thereof,  now 
here,  to  understand  and  be  informed, 
that  the  said  A.  B.  claims  from  the 
said    (or   "within    named")    C.   D.   the 

sum  of  dollars;  in  which  sum 

the  said  C.  D.  is  indebted  to  him  th*e 
said  A.  B.  for  the  use  and  occupation 
of  the  premises,  in  the  above  (or 
"within'')  written  judgment  described, 

from    the    day    of    , 

in    the    year,    etc.,    until    the  ■ 

day  of  ,  in  the  year,  etc.,  dur- 
ing all  of  which  time  the  said  C.  D. 
enjoyed  the  mesne  profits  thereof;  and 
the   value   of  which  profits  amounts  to 

the  said  sum  of  dollars  above 

claimed.  And  being  so  indebted  as 
aforesaid,  the  said  C.  D.,  in  considera- 
tion thereof,  afterwards,  to-wit,  on, 
etc.  (some  day  after  the  recovery  of 
the  judgment),  at,  etc.,  undertook,  and 
then  and  there  faithfully  promised  the 
said  A.  B.  to  pay  him  the  said  A.  B. 
the  said  sum  of  dollars,  when 
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he  the  said  C.  D.  should  be  thereunto 
afterwards  requested;  yet  the  said  C. 
D.,  although  often  requested,  etc.,  hath 
not  yet  paid  the  said  sum  of 


dollars,  or  any  part  thereof,  to  the  said 
A.  B.,  but  so  to  do  hath  hitherto  wholly 
refused,  and  still  doth  refuse;  to  the 
damage   of  the   said  A.  B.   of  the   said 

sum  of  dollars  above  claimed, 

etc. 

E.  F.,  attorney  for  plaintiff. 
Burr.    App.    586,    §1152. 

IL    Appearance. 

A.  Notice  With  Declaration  in  Eject- 

ment. 

To  Mr.  C.  D.:  You  are  hereby  noti- 
fied that  the  declaration,  with  a  copy 
whereof  you  are  now  herewith  served, 
and  to  which  copy  this  notice  is  sub- 
joined,   will    be    filed    on    the    • 

day  of  next   (or  "instant"), 

being  the  first  (or  other)  day  of  the 
next  (or  "present")  term  of  the  su- 
preme court  of  judicature  of  the  people 
of  the  state  of  New  York:  That,  upon 
filing  the  same,  a  rule  will  be  entered, 
requiring  you  to  appear  and  plead  to 
the  said  declaration,  within  twenty 
days  after  the  entry  of  such  rule:  And 
that  if  you  neglect  so  to  appear  and 
plead,  a  judgment  by  default  will  be 
entered  against  you,  and  the  plaintiff 
will  recover  possession  of  the  premises 
specified  in  the  said  declaration.    Dated 

this  day  of  ,  18 — . 

Yours,   etc., 
E.  F.,  attorney  for  plaintiff. 
(Or  "A.  B.,  plaintiff  in  person.") 

Burr.  App.   539,   §1065, 

B.  Affidavit    of   Personal    Service    of 

Declaration  in  Ejectment. 
(Title    of    the    cause.)       (City    and) 

county    (of    ),    ss.:      I.    J.    of 

,    being    duly    sworn,    deposes 

and  says  that  on   the  day  of 

last  (or  "instant")  he  per- 
sonally served  C.  D.,  the  defendant 
in  this  suit,  who  is  the  actual  occupant 
of  (or  "the  person  exerrising  acts  of 
ownership  on,"  or  "claiming  title  to," 
or  "claiming  some  interest  in"),  the 
premises  for  which  this  action  is 
brought,  with  a  true  copy  of  the  dec- 
laration hcrounto  annexed;  and  also  a 
true  copy  of  tlio  notice  in  writing  to 
the  said  drclaration  subjoined,  and 
likewise  hereunto  annexed.  And  fur- 
thor  doponent  savs  not.  Sworn,  etc. 
Burr.  App.  503,  §1016. 


C.     Affidavit  of  Service  of  Declaration 

in  Ejectment  at  Residence. 
(Title    of    the    cause.)       (City    and) 

county    (of    ),    ss.:      I.    J.    of 

-,    being    duly    sworn,    deposes 


and   says  that  on   the day  of 

last    (or   "instant")    he   per- 


sonally served  C.  D.,  the  defendant  in 
this  suit,  who  is  the  actual  occupant 
of  (or  "the  person  exercising  acts  ol 
ownership  on,"  or  "claiming  title  to," 
or  "claiming  some  interest  in"),  the 
premises  for  which  this  action  is 
brought,  with  a  true  copy  of  the  dec- 
laration hereunto  annexed;  and  also  a 
true  copy  of  the  notice  in  writing  to 
the  said  declaration  subjoined,  and 
likewise  hereunto  annexed;  by  leaving 
the  same  with  one  R.  L.,  being  a  per- 
son of  proper  age,  at  the  dwelling  house 
of  the  said  defendant  C.  D.,  he  being 
absent  (or  "at  the  residence  of  the 
said  defendant  C.  D.  because  he  could 
not  be  found,"  or  "by  leaving  the 
same  with  the  wife  of  the  said  defend- 
ant, on  the  said  premises"):  And 
further  this  deponent  says  not. 

I.  J. 
Sworn,   etc.     Burr.   App.    503,    §1016 
(a). 

D.  Order  To  Appear  and  Plead. 
(Date.)       (Title    of    cause.)      E.    F., 

attorney. 

On  filing  the  declaration  in  ejectment 
in  this  cause,  and  the  notice  in  writing 
thereto  subjoined,  directed  to  the  said 
defendant,  and  on  reading  and  filing 
an  affidavit  of  due  personal  service 
upon  the  said  defendant,  of  a  copy  of 
the  said  declaration,  and  of  the  said 
notice  thereunto  subjoined;  and  on  mo- 
tion of  E.  F.,  on  behalf  of  the  said 
plaintiff,  ordered  that  the  defendant 
appear  and  plead  within  twenty  days, 
or  that  his  default  be  entered.  Burr. 
App.  581,  §1138;  6  Hill  263. 

E.  Order    To    Appear   and   Plead   on 

Motion  in  Open  Court. 

(Title.)      E.   F.,   attorney   for   plff. 

On  filing  the  declaration  in  this 
cause,  etc.  (as  in  last  form)  and  on 
reading  and  filing  an  affidavit  of  serv- 
ice of  a  copy  of  the  said  declaration 
and  notice  upon  (name  the  person 
served),  and  on  motion,  etc.  (as  ill 
last  form).     Burr.  App.  581,  §1138tt, 

in.    Pleas. 

A.     Pirn  171  Ejectment,  General  Issue. 

And  the  said  C.  D.  by  G.  H.,  bla 
attorney,    comes    and    says    that    he    is 
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not  puilty  of  unlawfully  witlihoUlinii; 
tlio  [iroinises  clainioil  by  tlio  said  A.  \^., 
as  aiiofjoil  in  the  said  tlci'laration  of 
the  said  A.  IJ.  And  of  this  he  the  said 
C  D.  puts  himself  uium  the  country. 
Aud  the  said  A.  li.  doth  the  like,  etc. 
G.  II..  attorney  for  deft. 

Burr.    App.    SGD,    §1108. 

B.    Tlca    To    Suggestion    for   Mesne 
Profits. 

And  the  said  C.  D.,  by  G.  H.,  bis 
attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc,  and  says  that 
he  did  not  undertake  or  promise  iu 
manner  and  form  as  the  said  A.  B 
bath  above  in  bis  said  suggestion,  in 
that  behalf  alleged  against  him.  And 
of  this  he  tlie  said  V.  D.  puts  himself 
upon  the  country,  etc.  Aud  the  said 
A.  B.  dotb  the  like,  etc. 

G.  H.,  attorney  for  deft. 

Burr.   App.   570,   §1109. 

rv.    Complaints. 

A.  Complaint  in  Ejectment,  General 

Form. 

I.  That  the  plaintiff  is  seized  in 
fee  (or  for  life  *,  or  other  estate)  of  t 
the  following  described  premises  (des- 
ignating the  same;   see  next  form). 

II.  That  the  defendant  is  in  pos- 
session thereof,  and  withholds  the  same 
from  him. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  For  the  possession  of  the  said 
premises. 

2.  For  dollars,  the  plain- 
tiff's damages  by  the  withholding  of 
the  same;  together  with  bis  costs.  1 
Abb.  Forms  .514. 

Note. — This  form  is  approved  in 
Payne    v.   Treadwell,   16   Cal.    220,   244. 

B.  Complaint     in    Ejectment,    Where 

the  Plaintiff  Was  Once  in  Pos- 
session. 

I.      That    on    the   day    of 

,  18 —  (designating  a  day  after 

plaintiff's  title  accrued,  and  before  the 
defendant's  entry),  the  plaintiff  was 
lawfully  possessed,  as  owner  in  fee 
simple  (or  as  tenant  for  her  own  life,  * 
or  as  tenant  for  the  life  of  one  M.  N., 

or  as  tenant  for  the  term   of  

years),    of    t    the    following    described 


premises  in  said  county  (here  describe 
premises  in  question,  designating  the 
number  of  the  lot  or  township,  if  any, 
in  which  they  are  situated;  if  none, 
stating  the  names  of  the  last  occu- 
pants  of  lands  adjoining  the  same,  if 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


any;  if  there  be  none,  stating  the  nat- 
ural boundaries,  if  any;  and  if  none, 
describing  such  jiremises  by  metes  and 
bounds,  or  in  some  other  way,  so  that, 
from  such  description,  possession  of  the 
premises  claimed  may   be   delivered). 

ir.  That  the  plaintiff  being  so  pos- 
sessed thereof,  the  defendant  after- 
wards,    on      the     day     of 

,  18 — ,  entered  into  said  prem- 
ises (and  ousted  the  plaintitT),  and 
that  he  unlawfully  withholds  from  the 
plaintiff  the  possession  thereof,  to  his 
damage  dollars. 

III.  That  the  value  of  the  use  and 
occupation   of   said  premises  since   said 

day    of   ,    18 — ,    and 

while    the   plaintiff   has   been    excluded 

therefrom    by    defendant,    is    

dollars. 

Demand  of  possession,  damages  and 
rents.     1   Abb.  Forms  515. 

Note. — An  actual  ouster  by  defend- 
ant or  those  under  whom  he  holds  must 
be  alleged.  Watson  v.  Zimmerman,  6 
Cal.  46. 

If  claim  is  made  for  damages,  exact 
time  of  alleged  ouster  should  be  stated, 
otherwise  it  is  not  material.  Collier  v. 
Corbett,  15  Cal.  183. 

C.  Complaint  in  Ejectment  by  Owner 

of   Undivided  Interest. 
As  in   either  preceding   form,   insert- 
ing  at   the   t:    one   undivided   half    (or 
third,    or    other)    interest    in.      1    Abb. 
Forms  517. 

D.  Complaint  in  Ejectment  by  Widow 

for  Dower  (a). 
As  in  either  preceding  form,  sub- 
stituting, at  the  *:  as  her  reasonable 
dower  as  the  widow  of  her  husband, 
the  late  C  B.,  of  the  one  undivided 
third  part  of  the  following  described 
premises.  1  Abb.  Forms  517. 
Complaint  tn  Ejectment  by  Widow  for 
Dower    (&). 

I.  That  the  late  A.  B.  was  the  hus- 
band of  the  plaintiff  at,  and  for  many 
years  next  previous  to,  his  death;  that 
he  died  many  years  since;  and  that 
at  the  time  thereof  of  his  death,  and 
for  many  years  previous  thereto,  he 
was  seized  in  fee  simple  and  in  pos- 
session of  the  following  described  prem- 
ises  (description   as   in   IV,   B). 

II.  That  the  plaintiff  is  entitled  to 
one  undivided  third  part  thereof  for 
her  life,  as  her  reasonable  dower. 

III.  That  the  defendant  Y.  Z.  is 
in  possession  of  said  premises  and 
wrongfully  and  unjustly  withholds  from 
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plaintiff  the  possession  of  her  said  one- 
third  part  thereof  as  her  dower. 

IV.  That  the  other  defendants  claim 
an  estate  in  fee  in  said  premises,  as 
the  heirs  at  law  of  the  said  A.  B.; 
that  they  are  the  legitimate  children 
of  said  A.  B. 

Wherefore,  the  plaintiff  demands 
judgment  that  she  recover  possession 
of  one  undivided  third  part  of  said 
premises  for  her  own  life,  against  said 
defendant  Y.  Z.,  and  that  she  is  en- 
titled to  one  undivided  third  part  there- 
of for  her  own  life  against  all  the  other 
defendants,  and  that  she  recover  her 
costs  of  this  action.  1  Abb.  Forms 
517. 

E.  Complaint  in  Ejectment  by  Widow 

and  Heirs. 

I.  That    one    M.    N.    was,    on    and 

before  the  day   of  , 

18 — ^  seized  in  fee  and  in  the  lawful 
possession  of  the  following  premises 
(describing  them  as  in  IV,  B). 

II.  That  being  so  seized  and  pos- 
sessed,   he   died,   on   the day 

of    ,    18 — ,    intestate,     leaving 

C.  B.,  one  of  the  plaintiffs,  his  widow, 
and  the  other  plaintiffs,  his  only  heirs 
at   law,  him  surviving. 

III.  That  the  plaintiffs  (heirs)  were, 
and  are,  seized  in  fee  and  entitled  to 
the  possession,  subject  to  the  life  es- 
tate of  the  plaintiff  (widow)  in  an 
undivided  third  part  thereof. 

IV.  That  the  defendants  are  wrong- 
fully in  possession,   and  claim  a  right 

thereto;  and  (although  on  the  

day  of ,  IB—,  they  were  duly 

requested)  they  refuse  to  give  up  the 
possession,  and  unjustly  withhold  the 
Bame  from  the  plaintiffs. 

Demand  of  relief.  1  Abb.  Forms 
518. 

F.  Complaint    in   Ejectment,    Setting 

Forth  Plaintiff's  Title  by  Deed. 

I.  That   on    the    day    of 

,  18 — ,  one  M.  N.  was  lawfully 

seized,  as  owner  in  fee  simple  (or  other- 
wise), and  in  possession  of  tlie  follow 
ing  described  premises  (decription  as 
in   form   621). 

II.  That  being  so  possessed  thereof, 
on  the day  of  ,  18 — ■, 


by  his  deed,  bearing  date  on  that  day, 
he  duly  conveyed  the  same  (or  state 
the    estate   conveyed)    to    the    plaintiff. 

III.      That    on    the   day    of 

,    18 — ,    the    defendant    rntrrrd 

into    said    premiscB,    and    that    he    un- 


the   possession    thereof,    to    his   damage 
dollars.     1  Abb.  Forms  518. 


G.     Complaint    in    Ejectment,    Setting 
Forth  Title  by  Devise. 

I.  (As  in  preceding  form.) 

II.  That    on   the  day    of 

-,    18 — ,   the   said   M.    N.    died, 


having  by  his  last  will  devised  to  the 
plaintiff  the  said  premises,  which  will 
has  been  duly  proved  as  a  will  of  real 
estate  in  the  office  of  the  surrogate  of 
the  county  of  . 

III.  (Continue  as  above.)  1  Abb. 
Forms  519. 

H.  Complaint  in  Ejectment,  Setting 
Forth  Title  by  Descent. 

I.  That  one  M.  N.,  late  of , 

deceased,  was,  at  and  before  his  death, 
seized  in  fee  simple  of  (here  describe 
the  premises),  and  was  at  the  time  of 
his  death  in  the  possession  of  said 
premises. 

II.  That    on    the    day    of 

,  18 — ,  at  ,  said  M.  N. 

died  intestate,  leaving  surviving  him 
these  plaintiffs,  his  only  children  and 
heirs  at  law. 

III.  That  on  or  about  the  • 

day   of  ■ ,   18 — ,   the    defendant 

unlawfully*  entered  into,  and  now  is 
in  possession  and  actual  occupancj'  of, 
said  premises,  without  leave  of  the 
plaintiff,  or  any  right  or  title  thereto^ 
and  unlawfully  withholds  possession 
thereof  from  the  plaintiffs,  to  their 
damage   dollars. 

(Demand  of  relief.)  1  Abb.  Forms 
519. 

V.  Answer,  Denial  of  Title. 

That  the  plaintiff,  at  the  commence- 
ment of  this  action,  was  not  the  owner 
of  the  premises  alleged  (nor  entitled  td 
possession  thereof).     2  Abb.  Forms  153. 

ATote.— "This  form  i?  only  appro- 
priate where  the  averment  of  title  in 
the  complaint  is  in  general  terms  with- 
out stating  the  sources  of  title."  2 
Abb.  Forms  153. 

VI.  Petition  foi  Order  To  Stay  Waste. 


To    the   justices,    etc.:      The    iiotition 

of  A.  B.  of respectfully  show- 

ctli,  that  he  has  lately  commenced  an 
action  of  ejectment  in  this  lionorablo 
court  (and  which  is  still  pending  unde- 
termined), against  C.  D.  for  the  recov- 
ery of  all    (describe  the  premises). 

And    your    [jotitioncr    furtlier    shows 

tiiat   the    said    C.    D.    has,   jx'iiding    tho 

lawfully    withholds    from    the    plaintiff  |  said   suit,   made   waste   of   tlic   laud   in 
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aemaiul.    by     (sot     forth    the     acts     of 

wasto). 

Wherefore  your  petitioner  prays  this 
honorable  eoiirt  to  >;raiit  an  order  re- 
straining: the  said  C\  IX  from  the  com- 
mission of  any  further  waste  thereou. 
Dated,  etc. 

E.   F.,  attorney. 

(City  and)  county  (of ),  ss.: 

A.  B..'tho  above  named  petitioner,  be- 
infi  duly  sworn,  de|)oses  and  says  that 
the  matters  set  forth  in  the  above  peti- 
tion of  this  deponent  are  true.  Sworn, 
etc.  A.  B. 

Burr.   App.  554,  §1089. 

Vn.     Writs. 

A.  Writ  of  Possession  in  Ejectment. 
The  peojde  of  the  state  of  New  York, 

to  the  sherifT  of  the   (city  and)   county 

of  ,  greeting:      Whereas  A.  B. 

has  lately,  in  our  supreme  court  of 
judicature,  by  the  .judgment  of  the  said 
court  recovered  against  C.  D.  one  mes- 
suage, etc.  (describing  the  premises 
recovered,  -with  the  like  certainty,  as 
required  in  the  declaration),  which  said 
premises  have  been,  and  are  still,  un- 
justly withheld  from  the  said  A.  B.  by 
the  said  C.  D.,  whereof  he  is  convicted, 
as  appears  to  us  of  record;  and  foras- 
much as  it  is  adjudged  in  the  said  court 
that  the  said  A.  B.  have  execution 
upon  his  said  judgment  against  the  said 
C.  D.  according  to  the  force,  form  and 
effect  of  his  said  recovery;  therefore 
we  command  you  that  without  delay 
you  deliver  to  the  said  A.  B.  possession 
of  the  said  premises  so  recovered,  with 
the  appurtenances;  and  that  you  certify 
to  our  said  supreme  court  of  judicature, 
before  our  justices  thereof,  at  the  capi- 
tol    in    the    city    of    Albany,    on     the 

Monday  of  next,  in 

what  manner  you  shall  have  executed 
this  writ:*  And  have  you  then  and 
there  this  writ.  Witness  Greene  C. 
Bronson,  esquire,  our  chief  justice,  at, 
etc.,  on,  etc. 

Hallett  and  others,  clerks. 
E.   F.,   attorney. 
Burr.  Ai^.  588,  §1156. 

B.  Writ   of  Possession  in  Ejectment 

With  Fieri  Facias  for  Costs. 

(As  in  last  form  to  the  *,  and  then 

as   follows):      W^e    also    command    you, 

that   of   the  goods  and   chattels  of   the 

said  C.  D.  in  your  bailiwick,  you  cause 

to  be  made  dollars,  which   in 

our  same  court  were  adjudged  to  the 
said  A.  B.  for  damages  which  he  had 
sustained,   as   well    on    occasion    of   the 


matters  aforesaid,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  il.  D. 
is  convicted,  as  ajipears  to  us  of  rec- 
ord. And  if  suHicient  goods  and  chat- 
tels of  the  said  C.  1).  cannot  be  found 
in  your  bailiwick,  that  then  you  cause 
the  same  to  be  made  of  the  lands, 
tenements,  real  estate  and  chattels  real, 
whereof   the   said   C.   D.   was   seised   on 

the day   of  ,   in    the 

year   one   thousand   eight   hundred   and 
,   or    at    any   time    afterwards. 


in  whose  hands  soever  the  same  may 
be:  And  that  you  have  those  moneys 
before  our  said  justices,  on  the  return 
day  aforesaid,  to  render  unto  the  said 
A.  B.,  for  his  damages  aforesaid;  and 
have  you  then  and  there  this  writ. 
Witness,  etc.  (teste,  etc.,  in  usual 
form).     Burr.  App.   588,   §1157. 

C.  Writ   of  Possession  in  Ejectment 

With  Capias  Ad  Satisfaciendum. 
(As  in  VII,  A,  to  the  *,  and  then 
as  follows) :  We  also  command  you 
that  you  take  the  said  C.  D.,  if  he 
may  be  found  in  your  bailiwick,  and 
him  safely  keep,  so  that  you  may  have 
his  body  before  our  said  justices  of 
our  said  supreme  court,  on  the  return 
day  aforesaid,  to  satisfy  the  said  A.  B. 

dollars,  which  were  lately   in 

our  said  court  adjudged  to  the  said 
A.  B.  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the 
matters  aforesaid,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C.  D. 
is  convicted  as  appears  to  us  of  record. 
And  have  you  then  there  this  writ. 
Witness,  etc.  (teste,  etc.,  in  usual 
form).     Burr.  App.  589,  §1158. 

D.  Writ  of  Bestitution  in  Ejectment. 

(On  reversal.) 
The  people,  etc.,  to  the  sheriff,  etc., 
greeting:  Whereas,  by  our  writ  to 
you  heretofore  directed,  we  commanded 
you,  that  (here  recite  the  writ  of  pos- 
session), and  by  virtue  of  which  said 
writ  you  caused  the  said  A.  B.  to  be 
put  in  possession  of  the  said  described 
premises,  as  we  have  been  informed, 
and  because  that  writ  did  wrongfully, 
unadvisedly  and  erroneously  issue  out 
of  our  said  court  (or  if  the  fact  be  so: 
"and  because  the  judgment  upon  which 
that  writ  did  issue,  hath  since  that 
time  been  wholly  reversed,  annulled 
and  held  for  nought  in  our  said  court," 
or  "in  the  court  of,"  give  the  title 
of  the  court).     Therefore  we  command 
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you,  that  you  fort'hwith  restore  the  said 
C.  D.  to  his  possession  of  the  premises 
aforesaid:  And  how  you  shall  have 
executed  this  our  -writ,  make  appear 
to  our  justices  of  our  supreme  court 
of  judicature,  on,  etc.,  at,  etc.,  and 
have  you  then  there  this  writ.  Wit- 
ness, etc.  (teste,  etc.,  in  usual  form). 
Burr.  App.  589,  §1159;  Yates'  Forms 
626. 

ELECTION     OF     KEIVTEDIES.   —   See 
Choice   and    Election   op   Eemedies. 


ELECTIONS. 

I.  Complaint  for  Usurping  an  Elective 

Office,  447 

II.  Complaint  Against  Officers,  Refus- 

ing Plaintiff's  Vote,  447 

III.  Information  for  Refusal  To  Ad- 
minister Oath  to  Elector,  448 

rv.  Indictment,  Intimidating  Elector 
by  Threat  of  Imprisonment,   448 

V.  Indictment   for  Giving  Intoxicant 

to  Elector,  44 S 

VI.  Indictment  for  Interference  With 

Election  Officers,   44  s 

VII.  Indictment,  Failure  of  Election 
Officers  To  File  Copy  of  Poll 
Books,   449 

VIII.  Indictment,  False  Statement  as 
to  Time  of  Residence,  449 

IX.  Indictment  for  Stating  False  Resi- 

dence  on   Registration,    41(1 

X.  Indictment,  Voting,  Not  Being  Le- 

gal Voter  in  District,  4.'30 

XI.  Indictment  for  Voting,  Disqualifica- 

tion,  Conviction   for  Felony,   450 

XII.  Indictment  for  "Repeating,"  450 

XIII.  Indictment,  Betting  on  Election, 

451 

XIV.  Notice  of  Contest,  Because  Offi- 
cer Elect  Ineligible,  451 

XV.  Notice  of  Contest,  Election  Ir- 
regularly   Conducted,    451 

For    other    forms,    see     8     Standaed 
PROC.   150,    159,    1(30,   163. 

CROSS-REFERENCES: 

I'.ribkry: 

Indictment      for     Giving      Bribe      at 
Election. 
Intoxicating  Liqi;or.s: 

Indictment,  Selling  on  Election   Day. 
Mandamus: 

Petition  for  Writ  To  Declare  Relator 
Elected  to  Office. 


I.  Complaint  for  Usurping  an  Elective 

Office. 

I.  That    on    the    day    of 

November,   18 ,   at  an  election  duly 

held  in  the  (designate  county  or  dis- 
trict) of  this  state,  pursuant  to  the 
statute,  for  the  election,  among  other 
officers,    of    (a    county    judge    of    said 

county),    for    the    term     of     

years   from   the    first    day    of   January, 

18 ,    the    said    (individual    plaintiff) 

received  the  greatest  number  (or  the 
majority,  according  to  the  statute)  of 
legal  votes  for  the  said  office,  and  was 
duly   elected. 

II.  That    on    the    day    of 

,  18 ,  the  defendant  usurped 

the  said  office,  and  has  ever  since  un- 
lawfully exercised  the  same,  and  with- 
held the  same  from  the  said  (individual 
plaintiff). 

Wherefore,  the  plaintiff  demands 
judgment,    with    costs: 

1.  That  the  defendant  is  not  entitled 
to  the  said  office,  and  that  he  be 
ousted  therefrom. 

2.  That  the  said  (individual  plain- 
tiff) is  entitled  to  the  office,  and  to 
assume  the  execution  of  the  duties  of 
the  same  on  taking  the  oath  and  filing 
the  bond  prescribed  by  law.  1  Abb. 
Forms  619. 

II.  Complaint  Against  Officers   of  an 

Election  for  Refusing  Plaintiff's 
Vote. 

I.  That  the  defendants  were  the  in- 
spectors (or  judges)  of  an  election  held 

at   ,    in    and    for   the    (naming 

the   district)    in    the    city    (or    county) 

of  ,   for   the   purpose   of   eloct- 

in  (designate  officer,  e.  g.,  thus), 
one    justice    of    the    peace    in    and    for 

.said  town  of  ;  and  being  duly 

elected  (or  appointed)  and  qualified  as 
such  inspectors  (or  judges),  the  defend- 
ants had  the  polls  open  for  said  elec- 
tion at  the  town  house  in  said  town, 
between    the    hours    of    and 


II.     That  the  plaintiff  then  was  and 

for  the   space   of  had   been   a 

citizen    of   tho   state    of  ,    and 

tlien  was  and  for  the  space  of 


had  been  resident  in  said  town  (or 
ward,  or  otherwise,  according  to  the 
statute),  and  a  legal  elector  at  said 
election. 

III.  That  as  such  elector,  the  plain- 
tiff, while  the  polls  were  so  open,  duly 
offered  to  the  defendants  his  vote  or 
ballot  for  the  election  of  a  justice  of 
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tlio    poaco,   in   and    for   said   town,   and 
requested  them  to  roooive  the  same. 

IV.  Tliat  tlie  dofondaiits,  not  ro- 
fjardinp  tlioir  duty,  wronjjfully  and 
miiliciously  refused  to  receive  or  de- 
posit the  same,  whereby  he  was  de- 
prived of  his  rifjlit  to  vote  at  said 
election,  to  his  damage  dol- 
lars.    1  Abb.  Forms  506. 

III.  Information  for  Refusal  of  Official 

To   Administer   Oath   to   Elector. 

"Charles  M.  Walker,  prosecuting  at- 
torney for  the  county  of  Lapeer  afore- 
said, for  and  in  behalf  of  the  peo[)le 
of  the  state  of  Michigan,  conies  into 
said  court  in  the  December  term  there- 
of, A.  D.  1S60,  and  gives  it  here  to 
understand  and  be  informed  that  here- 
tofore, to-wit,  on  the  6th  day  of  Is'o- 
vember,  1860,  at  North  Branch,  in  said 
county,  one  Abraham  Mover  appeared 
before  David  C.  Wattles,  Isaiah  Butler 
and  John  Skym,  who  were  then  and 
there  acting  as  a  board  of  inspectors 
of  election  at  said  election,  and  of- 
fered his  ballot  to  vote  for  officers 
then  to  be  chosen,  and  that  he  was 
then  challenged  as  unqualified  by  David 
McConnell,  an  elector  qualified  to  vote 
at  that  poll,  and  then  and  there  the 
said  Abraham  Moyer  stated  that  he 
was  a  qualified  elector,  and,  said  chal- 
lenge not  having  been  withdrawn,  he, 
said  Moyer.  demanded  the  right  to 
have  administered  to  him  the  oath  con- 
tained in  clause  1  of  section  40,  of  the 
Compiled  Laws  of  the  state  of  Michi- 
gan, which  he  then  claimed  to  contain 
grounds  of  his  qualifications  to  vote, 
and  that  the  said  David  C.  Wattles, 
Isaiah  Butler  and  John  Skym  did  each, 
then  and  there,  corruptly  and  wilfully 
neglect  and  refuse  to  administer  to 
.said  Moyer  said  oath  in  that  behalf, 
contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of 
Michigan. 

Charles  M.  Walker, 
Prosecuting  attorney  for  the  county  of 

Lapef^r. " 

People  r.  Wattles,  13  Mich.  44f5. 

IV.  Indictment  for  Intimidating 
Elector  by  Threat  of  Imprison- 
ment. 

"Did  wilfully  and  unlawfully  at- 
tempt to  liinder  Isaac  W'iliiams  (he  be- 
ing a  legally  qualified  elector)  in  the 
free  exercise  of  the  right  of  suffrage 
at  the  election  then  pending  in  the 
town  of  Halletsville,  for  a  representa- 


tive in  the  congress  of  tho  United 
States  from  the  fourth  congressional 
district  of  the  state  of  Texas,  by  the 
use  of  wilful  falsehood,  to-wit,  by 
then  and  there  telling  the  said  Isaac 
Williams  that  if  he  voted  for  Hancock 
(one  of  the  candidates  for  congress 
.•it  that  election)  he  would  be  fined 
fifty  dollars  and  sent  to  the  peniten- 
tiary for  two  and  a  half  years."  State 
V.  Franks,  38  Tex.  640. 

V.  Indictment   for  Giving  Intoxicant 

to  Elector. 

"State  of  West  Virginia,  M.ercer 
county,  to-wit:  Tlie  graml  jurors  of  tlie 
State  of  West  Virginia,  in  and  for  the 
body  of  the  county  of  Mercer,  upon 
their  oaths  present  that  on  the  6th 
day  of  November,  1888,  in  the  said 
county  of  Mercer  and  State  of  W^est 
Virginia,  at  an  election  then  and  there 
held  in  said  county  for  the  election 
of  state,  county,  and  district  oflicers, 
under  the  laws  of  the  State  of  West 
V^irginia,  George  W.  Pearis  did  then 
and  there,  to-wit,  in  the  said  county 
of  Mercer,  on  the  6th  day  of  Novem- 
ber, 1888,  wilfully,  wrongfully,  know- 
ingly, and  unlawfully  give  to  one 
Joseph  K.  Johnston  an  intoxicating 
drink,  the  said  Joseph  E.  Johnston  be- 
ing then  and  there  a  legally  qualified 
voter,  against  the  peace  and  dignity 
of  the  state.  J.  W.  Hale,  Prosecuting 
Attorney." 

State  V.  Pearis,  35  W.  Va.  320,  13 
S.   E.   1006. 

VI.  Indictment  for  Interference  With 

Election  Otiicers. 
"Did  unlawfully  interfere  with  the 
judges  of  election  of  the  Eighteenth 
voting  precinct  in  said  county  of 
Arapahoe,  in  the  discharge  of  their 
duties,  which  said  judges  of  election 
were  then  and  there  officers  of  the 
election  for  representative  in  the  fifty- 
second  congress  of  the  United  States, 
in  accordance  with  the  laws  of  the 
state  of  Colorado  and  of  tho  United 
States,  and  did  then  and  there  unlaw- 
fully and  with  force  and  arms  seize, 
carry  away,  and  secrete  the  ballot  box 
containing  the  ballots  of  said  eight- 
eenth voting  precinct,  which  on  said 
4th  day  of  November,  in  the  year 
aforesaid,  at  said  election,  had  been 
cast  for  said  representative  in  congress, 
and  did  then  and  there  knowingly  aid 
and  assist  in  the  forcible  and  unlawful 
seizure,  carrying  away,  and  secreting 
of  said  ballot   box,   and   did  then   and 
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there  counsel,  advise,  and  procure 
divers  other  persons,  whose  names  are 
to  the  grand  jurors  unknown,  so  to 
seize,  carry  away,  and  secrete  said 
ballot  box,  thereby,  as  aforesaid,  in- 
terfering with  said  judges  of  election 
of  said  eighteenth  voting  precinct,  and 
hindering  and  preventing  them,  the 
said  judges  of  election,  from  counting 
the  votes  which  had  been  cast  at  said 
election,  and  from  declaring  and  cer- 
tifying the  result  thereof."  Connors 
f.  United  States,  158  U.  S.  408,  15 
Sup.  Ct.  951,  39  L.  ed.  1033. 

VII.  Indictment,  Failure  of  Election 
Officers  To  File  Copy  of  Poll 
Books. 

The  grand  jurors  of  the  state  of 
Tennessee,  being  duly  elected,  empan- 
elled, sworn,  and  charged  to  enquire 
for  the  body  of  the  county  of  Sevier, 
on  their  oaths  aforesaid,  present  and 
say,  that  heretofore,  to-wit,  on  the  7th 
day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 
five,  an  election  was  held  in  the  state 
of  Tennessee  for  governor  of  said 
state,  members  of  congress,  and  mem- 
bers of  the  state  legislature;  that  said 
election  was  held  in  the  county  afore- 
said, under  the  constitution  and  laws 
of  this  the  said  state,  on  the  said  7th 
day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty- 
five,  that  Samuel  Randies,  Abraham 
Fox  and  Thomas  Brabson,  late  of  said 
county,  laborers,  on  the  day  and  year 
last  aforesaid,  at,  to-wit,  in  the  county 
aforesaid,  were  then  and  there  the 
judges  of  said  election,  at  the  place 
of  holding  the  samp  in  the  ninth  civil 
district  of  said  county;  that  as  judges 
as  aforesaid,  it  was  their  duty,  within 
ten  days  after  said  election,  to  return 
and  file  with  William  L.  Rodgers,  he 
then  and  there  being  clerk  of  the  cir- 
cuit court  of  said  county,  one  copy  of 
the  poll  books,  or  list  of  voters,  kept 
by  the  clerks  at  said  election,  of  which 
they  were  the  judges  as  aforesaid,  cer- 
tified by  said  judges,  or  a  majority  of 
them,  under  their  hands,  to  contain  a 
true  list  of  tlie  votes  at  the  place  of 
holding  said  election  in  the  ninth  dis- 
trict, and  attested  by  the  clerks  and 
ofTicers  liolding  said  election,  or  to 
cause  the  same  to  be  done;  and  that 
the  said  judges  of  said  election  did 
not  within  ten  days  after  the  same 
was  held  return  and  file  with  said 
William    L.    Rodgers,    clerk    as    afore- 


said, a  certified  copy  of  the  poll  books, 
or  list  of  voters,  at  said  election,  of 
which  they  were  judges  as  aforesaid, 
signed  and  attested  as  aforesaid  and 
according  to  law.  State  v.  Randies,  7 
Humph.   (Tenn.)   9. 

VIII.     Indictment,  False  Statement  as 
to  Time  of  Residence. 

In  the  circuit  court  for  the  fifth  ju- 
dicial circuit  of  the  state  of  Florida 
for  Alachua  county,  at  the  fall  term 
thereof,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy- 
eight. 

Alachua  county,  to-wit:  The  grand 
jurors  of  the  state  of  Florida,  inquir- 
ing In  and  for  the  body  of  the  county 
of  Alachua,  on  their  oaths  do  present 
that  William  Humphreys,  late  of  the 
county  of  Alachua  aforesaid,  in  the  cir- 
cuit and  state  aforesaid,  laborer,  on 
the  fifth  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-eight,  with  force  and 
arms  at  and  in  the  county  of  Alachua 
aforesaid,  at  a  general  election  held  in 
said  Alachua  county,  in  the  state  afore- 
said, in  election  district  nun-Jber  ten, 
in  the  town  of  Micanopy,  did  present 
himself  as  a  duly  qualified  elector  to 
the  duly  qualified  and  acting  inspectors 
of  said  election,  and  that  his  right 
to  vote  at  said  election  was  then  and 
there  challenged  and  questioned.  Where- 
upon, as  is  provided  and  authorized 
and  required  by  the  statute  in  such 
cases  made  and  provided,  the  said  Wil- 
liam Humphreys  was  then  and  there 
duly,  legally  and  solemnly  sworn  by  one 
Daniel  C.  Hart,  a  duly  appointed  and 
qualified  inspector  of  the  election  aforti. 
said,  at  said  voting  precinct  or  dis- 
trict, who  was  duly  autliorizAMl  and  re- 
quired by  law  to  administer  the  oath 
provided  for  by  the  statute  in  such 
cases  made  and  provided,  and  the  said 
William  Humphreys  ])eing  so  sworn  as 
aforesaid,  then  and  there  upon  his  oath 
aforesaid,  falsely,  corruptly,  knowing- 
ly, wilfully  and  maliciously  before  the 
said  ins|)ector  of  the  election  aforesaid, 
the  said  Daniel  ('.  Hart,  and  did  swear 
amongst  other  things  'u\  substance,  and 
to  the  cfTect  following,  that  is  to  say, 
fliat  h<?,  the  said  William  Huinpiireys 
had  lived  and  resided  in  the  state  of 
Florida  twelve  months,  and  in  the  said 
county  of  Alachua  for  six  months, 
next  preceding  said  day,  tlie  fifth  day 
of  N"ovember,  in  the  year  aforesaid, 
whereas  in  truth  and  in  fact  the  said 
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Willinm  Iluniphroys  hnd  not  livod  or 
rosidod  iji  the  said  county  of  Alachua 
for  six  months  next  procoding  the  said 
fifth  day  of  Novoiubor,  in  the  year 
aforesaid,  apainst  the  form  of  the 
statute  in  such  case  Tuade  and  provided, 
to  the  evil  exaini)le  of  all  others  in  the 
like  case  olVonding  and  against  the 
peace  and  dignity  of  the  state  of 
Florida,  lluinphrevs  r.  State,  17  Fla. 
3S1. 

EL      Indictment    for     Stating     False 
Residence  on  Registration. 

"Unlawl'ully,  knowingly,  and  fraud- 
ulently register  as  a  voter  at  the  place 
of  registry  in  the  third  election  district 
of  the  twenty-seventh  assembly  district 
in  the  city  of  New  York,  ho,  the  said 
Zachariah  Jacques,  then  and  there  not 
having  a  lawful  right  so  to  do,  which 
said  registration  was  then  and  there 
false  and  fraudulent,  in  this:  that  said 
Zacliariah  Jaccjues,  at  the  time  he  so 
registered  as  aforesaid,  stated  that  his 
residence  was  at  Kandall's  Island  Hos- 
pital, ICew  York  City,  whereas,,  in 
truth  and  in  fact,  as  he,  the  said 
Zachariah  Jacques,  then  and  there  well 
knew,  he,  the  said  Zachariah  Jacques 
had  no  residence  -at  Kandall's  Island 
Hospital,  New  York  City,  which  en- 
titled him  to  register  as  a  voter,  as 
aforesaid."  United  States  v.  Jacques, 
55  Fed.  53. 

Note. — This  form  should  contain  an 
allegation  that  the  false  statement  of 
residence  was  made  to  the  officers  at 
the  time  of  registration.  See  opinion 
in  above  case. 

X.  Indictment,  Voting  Not  Being 
Legal  Voter  in  District. 
"On  the  tenth  day  of  Maren,  A.  D. 
1863,  at  the  city  of  Portsmouth,  in 
the  county  of  Rockingham  aforesaid, 
a  town  meeting  of  the  legal  voters  of 
ward  number  three,  in  said  Portsmouth, 
in  the  county  aforesaid,  for  the  election 
of  two  representatives  to  represent 
said  ward  in  the  general  court  of  said 
state,  was  then  and  there  duly  holden, 
at  which  said  town  meeting  the  in- 
habitants of  said  ward  legally  qualified 
to  vote  therein  were  also  called  on  to 
give  in  their  votes  for  governor  of 
said  state,  for  one  railroad  commis- 
sioner, for  a  representative  in  the  con- 
gress of  the  United  States  from  con- 
gressional district  number  one  of  said 
state,  for  councillor  from  councillor 
district  number  one  in  said  state,  for 
county  officers  for  the  county  of  Rock- 


ingham aforesaid,  and  for  senator  from 
senatorial  district  number  one  of  said 
state.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  pre- 
sent that  Christo]>her  J.  Marshall  of 
Portsmouth  aforesaid,  yeoman,  then  and 
there  not  being  a  legal  voter  in  said 
ward,  and  then  and  there  well  know- 
ing himself  not  to  be  a  legal  voter  in 
said  ward,  did  then  and  there,  at  said 
election,  knowingly  and  wilfully  give 
in  a  vote  for  a  representative  in  the 
congress  of  the  United  States  from 
congressional  district  number  one  of 
said  state,  contrary  to  the  form  of 
the  statute,"  etc.  State  v.  Marshall, 
45   N.  II.  281. 

XI.  Indictment  for  Voting,   Disquali- 

fication, Conviction  for  Felony. 
<'Tliat  Mike  Gallagher,  late  of  said 
county,  on  the  5th  day  of  April,  A.  D. 
one  thousand  eight  hundred  and  eighty- 
one,  and  in  said  county  and  State  of 
Texas,  did  then  and  there  unlawfully 
and  feloniously,  at  an  election  then 
and  there  held  and  authorized  by  law, 
within  and  for  the  corporation  of  the 
city  of  Weatherford,  vote  for  city  at- 
torney and  other  officers  then  and  there 
to  be  chosen  at  said  election;  he  the 
said  Mike  Gallagher  not  then  and 
there  being  a  qualified  voter  at  said 
election,  for  that  he  had  been  by  the 
District  Court  of  Dallas  county,  State 
of  Texas,  convicted  in  said  court  of 
the  crime  of  burglary,  and  by  said 
court  sentenced  to  the  State  peniten- 
tiary for  the  term  of  two  years,  all 
of  which  the  said  Mike  Gallagher  did 
well  know,  and  he  the  said  Mike  Gal- 
lagher did  then  and  there  know  him- 
self not  to  be  a  qualified  voter  under 
the  laws  of  the  State  of  Texas  at  said 
election;  contrary,"  etc.  Gallagher  V. 
State,  10  Tex.  App.  469. 

XII.  Indictment  for  "Repeating"  at 
Election. 

"Michael  Welch  is  accused  by  the 
grand  jury  of  the  county  of  Wash- 
ington, in  the  state  of  Minnesota,  by 
this  indictment,  and  upon  their  oaths, 
of  the  crime  of  voting  more  than  once 
at  the  same  election,  committed  as 
follows: 

"That  the  city  of  Stillwater  is  a 
municipal  corporation,  within  the  coun- 
ty of  Washington  in  the  state  of  Min- 
nesota, organized  and  acting  under  and 
by  virtue  of  an  act  of  the  legislature 
of  the  state  of  Minnesota,  entitled 
'An   act   to   reduce  the   law  incorporat- 
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ing  the  city  of  Stillwater  in  the  county 
of  Washington  and  state  of  Minnesota, 
and  the  several  acts  amendatory  there- 
of, into  one  act,  and  to  amend  the 
same,'  approved  March  3d,  A.  D.  1870, 
and  Vhe  acts  amendatory  thereof.  That 
on  the  1st  day  of  April,  A.  D.  1873, 
the  municipal  election  of  said  city  of 
Stillwater  was  then  and  there  in  said 
city  being  held,  under  and  by  virtue 
of  the  said  act  of  the  legislature 
above  mentioned,  and  the  acts  amenda- 
tory thereof,  and  in  accordance  with 
law  and  the  statutes  in  such  cases 
made  and  provided,  for  the  purpose  of 
electing  the  officers  of  said  municipal 
corporation,  the  said  city  of  Stillwater, 
as  provided  and  required  by  said  act 
of  the  legislature  of  the  State  of  Min- 
nesota, and  the  acts  amendatory  there- 
of. 

"That  said  Michael  Welch  did  then 
and  there,  on  said  1st  day  of  April, 
A.  D.  1873,  in  said  city  of  Stillwater, 
in  said  county  of  Washington,  at  said 
election,  vote  in  said  city  of  Stillwater 
in  the  first  ward  thereof,  said  Michael 
Welch  being  then  and  there  a  resident 
and  legal  voter  in  said  ward  in  said 
city;  and  said  Michael  Welch  did 
then  and  there,  on  said  first  day  ot 
April,  A.  D.  1873,  in  said  city 
of  Stillwater  in  said  county  of  Wash- 
ington, after  the  casting  by  him  of 
the  vote  above  mentioned,  wrougfuli>, 
wilfully,  unlawfully  and  feloniously 
vote  a  second  time  at  said  election 
in  said  city  of  Stillwater,  said  vote  be- 
ing cast  by  the  said  Michael  Welch  in 
the  second  ward  of  said  city  of  Still- 
water: both  of  said  votes  being  then 
and  there  by  the  said  Michael  Welch 
voted  at  the  same  election,  contrary  to 
the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  tlie  State  of  Min- 
nesota."    State  V.  Welch,  21    Minn.  22. 

TTTT.  Indictment,  Betting  on  Result  of 
Election. 
"The  grand  inquest  of  the  common- 
wealth of  PennHvlvania,  inquiring  in 
and  for  the  county  of  Cumberland,  on 
their  oaths  and  afiirinations  ri'si)ective- 
ly,  do  present:  That  Daniel  Slierban, 
late,  etc.,  on  the  2Sth  of  September, 
1S38,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  did 
lay  a  wager  and  bet  witli  a  certain 
Jacob  Clark,  and  that  the  said  Daniel 
Shorban  did  then  and  there  lay  a 
wager  and  bet  of  fifty  dollars  with  the 


said  Jacob  Clark,  that  a  certain  Joseph 
Ritner  would  be  elected  governor  of 
the  commonwealth  of  Pennsylvania  at 
an  election  to  be  held  in  said  common- 
wealth, under  the  constitution  and 
laws  of  said  commonwealth  oh  the  9th 
day  of  October,  in  the  year  1838,  the 
said  Joseph  Ritner  then  and  there  be- 
ing a  candidate  nominated  for  public 
office,  to-wit,  for  the  office  of  governor 
of  said  commonwealth,  contrary  to  the 
act  of  assembly  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  commonwealth  of  Penn- 
svlvania. "  Sherban  v.  Com.,  8  Watts 
(Pa.)  212. 

xrv.     Notice  of  Contest,  Because  Offi- 
cer Elect  Ineligible. 

"To  Thomas  Swinburn,  Esq.: 

"You  are  hereby  notified,  that  I 
shall  contest  before  the  county  court 
of  Kanawha,  West  Virginia,  your  elec- 
tion as  clerk  of  the  circuit  court  of 
said  county  at  the  recent  election  held 
in  said  county  on  the  8th  day  of  Oc- 
tober, 1878,  upon  the  ground  that  at 
the  time  of  said  election  you  were 
not,  and  never  have  been,  a  citizen 
of  the  United  States,  or  of  the  State 
of  West  Virginia,  and  were  not  at  the 
time  of  said  election,  and  never  had 
been  entitled  to  vote  in  said  State,  and 
by  the  express  provisions  of  the  Con- 
stitution of  said  State,  you  could  not 
be  elected  to  said  office  at  said  elec- 
tion; and  that  I  shall  there  resist  and 
contest  your  right  to  hold  said  office,  or 
perform  the  duties  thereof,  and  shall 
there  claim  to  be  myself  duly  and 
legally  elected  to  said  office  at  said 
election.  You  are  further  notified, 
that  I  shall  docket  this  notice,  and 
insist  upon  the  trial  thereof,  in  the 
county-court  of  Kanawha  county  on 
1st  day  of  November,  1878,  if  the  court 
be  then  in  session,  and  if  not  in  ses- 
sion, the  1st  day  of  December  term, 
1878,   of   said   county-court. 

"John   Dryden. 

"17th   of  October,   1878." 

Dryden    r.   Swinburn,   l:!   W.  Va.   234. 
XV.      Notice    of   Contest,    Election   Ir- 
regularly Conducted. 
"Georgetown,    Brown    County,    Ohio, 

November  30,   1864. 
"To  William   C.   Howard: 

"Sir: — You  are  hereby  notified  that 
at  the  general  election  held  in  October, 
A.  D.  1864,  at  and  within  the  county 
of  Brown,  and  State  of  Ohio,  on  the 
11th    day    of    said   month    of    October, 
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at  whii'h  said  election  you  woro  an 
olectiir  and  i-amliilato  for  tlio  ollii'o  of 
sliorifT  of  said  comity  of  Brown.  1  was 
an  oloi'tor  and  resident  of  said  county, 
and   a   oan<lidate   for  the  same   ollicf. 

"You  are  further  notified  that, 
afterward,  to-wit,  on  the  12th  day  of 
November,  A.  D.  1S64,  R.  C.  Mitchell, 
clerk  of  the  court  of  common  pleas  of 
said  count V  of  Brown,  as  such  clerk, 
proceeded,  "together  with  F.  F.  Shaw 
and  Joseph  8.  Innis,  two  justices  of 
the  peace  within  and  for  said  county, 
to  count  out,  according  to  law,  and 
make  an  abstract  of  all  votes  cast 
witliin  said  county  of  Brown,  at  said 
election,  for  said  oflice  of  sheriff  and 
other  ofiicers  voted  for  at  said  election, 
and  also  of  votes  cast  at  various  otlier 
jilaces  outside  of  said  county  of  Brown, 
in  virtue  of  an  act  of  the  general 
assembly  of  the  State  of  Ohio,  passed 
>rarch  30,  1864,  at  which  counting  out  1 
received  2,442  votes  cast  within  the 
said  county,  in  the  different  town- 
sliips  thereof,  and  you  received  2,ltiG 
votes  cast  wAtliin  said  county,  &a 
aforesaid,  and  1  received  one  hundred 
and  nineteen  votes  cast  outside  of  said 
county,  and  you  received  four  hun- 
dred "and  nineteen  votes  cast  outside 
of  said  county,  for  said  ofiicc  of  sheriff 
of  said  county,  as  will  appear  by  an 
abstract  duly  certified  by  said  clerk  of 
said  court  and  said  justices  of  the 
peace,  now  on  file  at  the  clerk's  office 
of  said  county;  and  you  were  thereby 
declared,  by  said  clerk  and  said  justices 
duly  elected  to  said  office  of  sheriff  of 
said  county,  at  said  election  so  held  as 
aforesaid. 

"You  are  further  notified  that  I  in- 
tend to  contest  your  declared  election, 
as  aforesaid,  before  the  next  court  of 
common  pleas  to  be  holden  within  and 
for  said  county,  on  the  following 
grounds: 

"1.  Because  the  state  board  of 
canvassers,  comprised,  of  the  officers 
pointed  out  by  law,  proceeded,  accord- 
ing to  law,  to  make  out  an  abstract 
of  Totes  cast  at  said  October  election 
by  electors  of  said  county  outside  of 
said  county  of  Brown,  from  the  poll- 
books,  tally-sheets,  and  ballots,  returned 
to  the  governor  of  Ohio,  auditor  of 
state,  and  secretary  of  state,  by  which 
said  abstract  it  appears,  and  is  so  cer- 
tified by  said  board  of  canvassers,  that 
I  received  for  said  office  of  sheriff, 
one  hundred  and  fourteen  votes  so  cast 
outside   of   said   county  of   Brown,   and 


that  you  received  three  hundred  and 
eighty-five  votes  so  cast  outside  of  said 
county  of  Brown,  at  said  October  elec- 
tion, and  that  said  abstract  made  out 
from  said  poll-books,  tally-sheets,  and 
ballots,  togetlier  with  the  votes  so  cast 
within  said  county  of  Brown,  elects  me 
to  said  office  of  sheriff  of  said  county. 

"2.  Because  minors  voted  at  said 
election   for  you. 

"3.  Because  the  tally-sheets  re- 
turned to  tlie  clerk  of  said  court  are 
not  certified  according  to  law,  nor  do 
they  show  that  the  judges  of  the  elec- 
tion and  the  clerks  thereat  were  sworn 
as  requird  by  law. 

"4.  Because  a  portion  of  said  tally- 
sheets  so  returned  to  said  clerk,  and 
counted  by  said  clerk  and  said  justices, 
show  elections  held  by  a  number  of 
voters   less    than    ten   at    said    election. 

"5.  Because  the  poll-books  on  which 
said  votes  so  cast  outside  of  the  Stat© 
of  Ohio  were  counted,  are  not  certified 
according  to  law,  and  do  not  show  that 
the  judges  and  clerks  of  said  election 
were   sworn   according   to   law. 

"6.  Because  said  poll-books  do  not 
show  the  names  of  the  voters,  county 
and  township  of  their  residence,  the 
letter  of  their  respective  companies, 
the  name  and  number  of  the  regiment, 
battery,  and  battalion  to  which  said 
voters  respectfully  belonged,  as  re- 
quired by  law. 

"7.  Because  illegal  votes  were  cast 
at  said  election,  for  said  William  C. 
Howard. 

"You  are  further  notified  that  I  will 
proceed,  on  the  12th  day  of  December, 
A.  D.  1864,  at  the  office  of  John 
Woods,  a  justice  of  the  peace  within 
and  for  said  county,  at  his  office,  in 
Georgetown,  in  said  county,  between 
the  hours  of  nine  o'clock  a.  m.  and 
nine  o'clock  p.  m.  of  said  day,  to  take 
depositions  as  to  said  points,  before 
said  John  Woods  and  Joseph  Innis, 
two  justices  of  the  peace  within  and 
for  said  county,  who  will  officiate  at 
the  taking  of  the  same;  and  that  the 
taking  of  the  said  depositions  will  be 
continued,  if  necessary,  between  same 
hours,  from  day  to  day,  until  com- 
pleted. "Respectfully, 

G.    R.    Shields." 

Howard   v.   Shields,   16  Ohio  St.   184. 


ELECTRICITY. 

See   8   Standard   Proc.    171-174,   180- 
185. 
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EMBEZZLEMENT. 

I.  Indictment  Against  Clerk  of  Bank- 

ers,  453 

II.  Information  for  Embezzlement  by 

Attorney,  453 

m.  Indictment  for  Embezzlement  of 
Property,  453 

rv.  Indictment  for  Aiding  and  Abet- 
ting Embezzlement,  454 

V.  Indictment    for    Embezzlement    of 

City  Funds,  455 

VI.  Indictment  for  Embezzlement  by 

Employe,  455 
For    other    forms,    see     8     Standard 
Proc.  214,  215. 

I.  Indictment  Against  Clerk  of  Bankers. 
That    A.    B.,    late  'of,    etc.,    on,    etc., 
at,   etc.,   aforesaid,   was   clerk   to   C.   D. 
and    E.    F.,    of    the    same    parish    and 
county,  bankers,  and  employed  and  en- 
trusted  by    the    said   C.    D.   and    E.    F. 
to  receive  money  for  them,   and  being 
such   clerk   so   employed   and  entrusted 
as   aforesaid,    then    and   there,    by    vir- 
tue   of   such    employment   and    entrust- 
ment   as   aforesaid,    he   the   said   A.    B. 
did  receive  and  take  into  his  possession 
a    certain    sum    of    money,    to-wit,    the 
sum    of   ten    pounds,   of   the   monies   of 
the   said  C.   D.   and   E.   F.,   for   and   on 
the  account  of  the  said  C.  D.  and  E.  F., 
his    said    masters    and    employers,    and 
having  so  received   and  taken   into  his 
possession  the   said   sum   of  money,   for 
and  on  account  of  his  said  masters  and 
employers,  he  the  said  A.  B.  then   and 
there,    with    force    and    arms,    fraudu- 
lently   and    feloniously    did     embezzle 
and   secrete    part    of    the   said    sum    of 
money,  to-wit,  the  sum  of  41  13.s.     And 
so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,   do  say   that   the   said   A.   B. 
did    then    and    there,    with    force    and 
arms,    in    manner    and    form    aforesaid, 
feloniously  steal,  take  and  carry  away 
from    the    said    C.    D.    and    E.    F.    his 
said    masters    and    employers,    the    said 
sum    of   41    13.'?    of   the    moneys    of    the 
said  C.  D.  and  E.  F.  for  whose  use,  and 
on   whose   account   the  same  was   deliv- 
ered to,  and  taken  into,  the  possession 
of  him  the  said  A.  B.,  being  such  clerk 
80  employed  and  entrusted  as  aforesaid, 
agaiust   the   form    of   the   statute,   etc., 
and    against    the    peace,    etc.      3    Chit. 
Cr.  L.  062. 
II.     Information  for  Embezzlement  by 

Attorney. 
"The    t'ircuit     court    for    the    County 
of  Calhoun. 


Herbert    E.    Winsor,    prosecuting    at- 
torney for  the  county  of  Calhoun,  afore- 
said,  for  and   in   behalf   of   the   people 
of   the    state    of   Michigan,    comes   into 
said  court  in  the  December  term  there- 
of,   A.   D.    1887,   and    gives   it    here    to 
understand  and  be  informed,   that   Eu- 
gene M.  Converse,  late   of  the  city  of 
Battle    Creek,    in    the    county    of    Cal- 
houn   and    state    of    Michigan,    hereto- 
fore,  to-wit,   on   the   twenty-eighth  day 
of  July,  in  the  year  one  thousand  eight 
hundred    and    eighty-five,    at    the    city 
of  Battle  Creek,  in  said  county  of  Cal- 
houn and  state  of  Michigan,  being  then 
and   there    agent    to    John   E.    Dunning 
and   Daniel   W.   Hall,   the   executors   of 
the    last    will    and    testament    of    Eice 
Hall,    deceased,    and    being    then    and 
there  the  agent  of  them,  the  said  John 
E.  Dunning   and  Daniel  W.  Hall,  exec- 
utors of  the  last  will  and  testament  of 
Kice  Hall,  deceased,  and  not  being  then 
and  there  an  apprentice,  nor  other  per- 
son   under    the    age    of    sixteen    years, 
did,  bv  virtue  of  his  said  employment, 
then    and    there,    and    whilst    he    was 
such    agent    as    aforesaid,    receive    and 
take  into  his  possession  certain  moneys 
to    a    large    amount,    to-wit,     to      the 
amount    of    four    thousand    dollars,    of 
the   value   of   four   thousand   dollars   of 
the  property  of  the  said  John  E.  Dun- 
ning   and    Daniel    W.     Hall,     as     such 
executors,  and  which  said  money  came 
to   the   possession    of   the    said    Eugene 
M.  Converse  by  virtue  of  said  employ- 
ment,   and    the    said    money    then    and 
there   fraudulently   and   feloniously   did 
embezzle   and   convert   to   his   own   use, 
without    the   consent   of   the   said   John 
E.    Dunning    and    Daniel    W.    Hall,    as 
such    executors    as    aforesaid,    his    said 
employers,    and    that    so    the    said    Eu- 
gene  M.   Converse   did   then   and  there, 
in  manner  and  form  aforesaid,  the  said 
money,   the   property   of   the   said  John 
E.    Dunning    and    Daniel    W.    Hall,    as 
executors  as  aforesaid,  his  said  employ- 
ers,   from    the    said    John    I'].    Dunning 
and  Daniel  W.  Hall,  as  such  executors 
as  aforesaid,  feloniously  did  steal,  take, 
and   carry  away,  contrary  to   the   form 
of   the   statute  in   such   case   made   and 
provided,    and    against    the    peace    and 
dignity    of   the   people   of   the   state   of 
Michigan."      People     r.     Converse,     74 
Mich.    478,    42    N.    W.    70,    lO    Am.    St. 
Rep.  (548. 

III.     Indictment  for  Embezzlement  of 
Property. 
"And   the  grand  jurors  aforesaid,  on 
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their  oath  aforesaid,  do  further  pro- 
sent,  that  on  the  seventeenth  day  of 
December,  A.  D.  IS!>4,  at  said  Jackson 
county,  state  aforesaid,  the  said  Rob- 
ert H.  Crosswhite  was  a  commission 
merchant  and  ajjent,  and,  as  such,  a 
member  of  the  tinn  of  Crosswhite  & 
Co.,  composed  of  him,  the  said  Robert 
H.  Crosswhite,  and  one  J.  O.  R.  Camp- 
bell, and  he,  tho  said  Robert  11.  Cross- 
white,  as  such  commission  merchant 
and  apent,  and  as  such  member  of  said 
firm,  then  and  there  became  the  con- 
signee and  bailee  of  one  David  H. 
Biethan,  in  possession  of  seven  car- 
loads of  potatoes,  of  the  value  of  five 
hundred  and  twenty-five  dollars,  and 
the  property  of  said  David  II.  Hiethan, 
and  which  potatoes  then  and  there  came 
into  the  possession  and  care  of  said 
Robert  11.  Crosswhite  as  such  commis- 
sion merchant,  and  as  the  said  con- 
signee and  bailee  of  said  David  H. 
Biethan,  and  he,  the  said  Robert  H. 
Crosswhite,  then  and  there,  the  said 
seven  carloads  of  potatoes  unlawfully 
and  feloniously  did  embezzle  and  con- 
vert to  his  own  use,  and  so  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do 
sa.v  that  the  said  Robert  H.  Crosswhite, 
the  said  seven  carloads  of  potatoes,  in 
manner  and  form  aforesaid,  feloniously 
did  steal,  take,  and  carry  away,  con- 
trary to  the  form  of  the  statutes  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state."  State  r.  Crosswhite,  130  Mo. 
358,  32  S.  W.  991,  51  Am.  St.  Eep. 
571. 

IV.     Indictment  for  Aiding  and  Abet- 
ting Embezzlement. 

And  the  grand  inquest  aforesaid,  in- 
quiring as  aforesaid,  upon  their  re- 
spective oaths  and  affirmations  afore- 
said, do  further  present  that  hereto- 
fore, to- wit,  on  the  eighth  dav  of  May, 
A.  D.  1891,  the  said  Nelson  F.  Evans, 
yeoman,  late  of  the  district  aforesaid, 
at  the  district  aforesaid,  and  within 
the  jurisdiction  of  this  court,  did  know- 
ingly, wilfully,  unlawfully,  and  fraud- 
nlently  aid  and  abet  one  Harry  11. 
Kennedy  (the  said  Harry  H.  Kennedy 
being  then  and  there  cashier  of  a  cer- 
tain national  banking  association  then 
and  there  known  and  designated  as  the 
Spring  Garden  National  Bank,  in  the 
state  of  Pennsylvania,  which  said  as- 
sociation had  been  theretofore  created 
and  organized  under  and  by  virtue  of 
acts    of    congress    in    snch    case    made 


and  provided,  and  whicn  said  associa- 
tion was  TTien  and  there  acting  and  car- 
rying on  a  banking  business  at  Phii- 
adelpliia,  in  the  said  district,  under  tlie 
acts  of  congress  in  such  case  made 
and  provided)  then  and  there  to  wil- 
fully misapply  a  certain  large  amount 
of  the  moneys,  funds  and  credits  then 
and  there  belonging  to  the  said  na- 
tional banking  association  for  tho  use, 
benefit,  and  advantage  of  the  said  Nel- 
son F.  Evans,  then  and  there  with 
/intent  in  him,  the  'said  Nelson,  F. 
Evans,  to  injure  and  defraud  the  said 
national  banking  association — that  is 
to  say,  the  said  Harry  H.  Kennedy, 
late  of  the  district  aforesaid,  hereto- 
fore, to-wit,  on  the  day  and  year  afore- 
said, in  the  district  aforesaid,  and 
within  the  jurisdiction  of  this  court, 
being  then  and  there  cashier,  as  afore- 
said, of  the  said  national  banking  as- 
sociation aforesaid,  did  knowingly,  un- 
lawfully, fraudulently,  and  wilfully 
and  with  intent  to  injure  and 
defraud  the  said  national  bank- 
ing association,  misapply  certain 
of  the  moneys,  funds,  and  credits 
of  the  said  national  banking  associa- 
tion, to-wit,  the  sum  of  seventy-five 
hundred  dollars,  in  the  manner  and  by 
the  means  following — that  is  to  say, 
a  certain  promissory  note,  dated,  to- 
wit,  Philadelphia,  November  10,  1890, 
made  and  drawn  by  a  certain  person, 
to-wit,  A.  B.  Nettleton,  for  the  sum 
of,  to-wit,  seventy-five  hundred  dol- 
lars, due  and  payable  March  13,  1891, 
at  the  said  bank,  had  been  theretofore, 
towit,  upon  the  day  and  year  afore- 
said, discounted  by  the  said  bank,  and 
was  then  and  there  overdue  and  un- 
paid, and  held  by  the  said  bank  as 
and  for  funds  and  credits,  as  afore- 
said; whereupon,  the  said  Harry  H. 
Kennedy  did  then  and  there  with  in- 
tent to  injure  and  defraud  the  said 
national  banking  association,  knowing- 
ly, unlawfully,  and  fraudulently  wil- 
fully misapply  the  same,  in  that  he 
then  and  there  surrendered  and  deliv- 
ered the  same  to  the  said  Nelson  F. 
Evans,  without  receiving  therefor  for 
the  said  bank  the  said  sum  of  seventy- 
five  hundred  dollars,  or  any  part  there- 
of; and  the  said  Nelson  F.  Evans  did 
then  and  there  knowingly  and  unlaw- 
fully aid  and  abet  the  said  Harry  H. 
Kennedy,  then  and  there  cashier  as 
aforesaid,  knowingly,  unlawfully,  and 
fraudulently,  to  wilfully  misapply  the 
said  funds  and  credits  of  the  said  na- 
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tional  banking  association,  as  afore- 
said, then  and  there,  with  intent  in 
him,  the  said  Nelson  F.  Evans,  to  in- 
jure and  defraud  the  said  national 
banking  association,  contrary  to  the 
form  of  the  Act  of  Congress  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United 
States  of  America."  Evarrs  v.  United 
States,  153  U.  S.  584,  14  Sup.  Ct.  934, 
939,  38  L.  ed.  830. 

V.  Indictment  for  Embezzlement  of 
City  Funds. 
"The  said  B.  D.  Rapley,  in  the 
county  and  state  aforesaid,  on  the  first 
day  of  April,  1893,  being  then  and 
there  the  duly  elected  and  acting  city 
treasurer  of  the  city  of  Hot  Springs, 
a  city  of  the  first  class  in  said  county 
of  Garland,  duly  created  according  to 
law,  and  having  taken  an  oath  of  of- 
fice as  such  city  treasurer,  and  having 
then  and  there  the  custody  and  pos- 
session as  such  city  treasurer,  by  virtue 
of  his  said  office,  of  a  large  amount  of 
money  and  public  funds,  to-wit:  Five 
thousand  dollars  of  the  value  of  five 
thousand  dollars  of  the  personal  prop- 
erty of  the  said  city  of  Hot  Springs, 
said  money  being  then  and  there  public 
funds  and  being  composed  of  paper 
money  of  the  United  States  of  the 
value  of  three  thousand  dollars,  gold 
coin  of  the  United  States  of  the  value 
of  one  thousand  dollars,  and  silver 
coin  of  the  United  States  of  the  value 
of  one  thousand  dollars,  a  more  par- 
ticular description  of  which  is  to  the 
grand  jury  unknown,  and  which  he, 
the  said  B.  D.  Eapley,  was  acting  as 
such  city  treasurer  as  aforesaid,  and 
having  the  custody  and  possession  of 
such  money  and  public  funds  bj'  vir- 
tue of  his  said  office,  he,  the  said  B.  D. 
Rapley,  did  then  and  there,  with  felo- 
nious intent  to  cheat  and  defraud  the 
said  city  of  Hot  Springs,  unlawfully, 
feloniously  and  fraudulently  embezzle 
and  convert  the  same  to  his  own  use 
and  benefit,  against  tne  peace  and  dig- 
nity of  the  State  of  Arkansas."  State 

V.  Rapley,  60  Ark.  13,  28  S.  W.  508. 
Note. — The   second    count     varied     in 

description  of  funds,  the  third  in  the 
description  of  the  funds  and  charged 
failure  to  pay  over.  The  last  part  re- 
jected   as   surplu.sagc. 

VI.  Indictment  for  Embezzlement  by 

Employe. 
The    jurors,    etc.,    present    that    .Icrc 
Lanier,  etc.,  with  force  and  arms,  etc., 


being  then  and  there  employed  as  a 
servant  of  Addie  P.  McClammy,  by 
virtue  of  his  employment,  and  whilst 
he  was  so  employed,  did  receive  and 
take  into  his  possession  certain  money, 
to-wit:  seven  dollars  and  fifty  cents 
for,  and  in  the  name  of,  and  on  ac- 
count of  the  said  Addie  P.  McClammy, 
his  mistress  and  employer,  the  said 
Lanier  not  being  an  apprentice,  nor  un- 
der tlje  age  of  sixteen  years;  and  the 
said  money  then  and  there  fraudulent- 
ly and  feloniousl_y  did  embezzle.  And 
so  the  jurors,  etc.,  do  say,  that  said 
Lanier,  in  manner  and  form  aforesaid, 
the  said  monej',  the  property  of  said 
Addie  P.  McClammy,  feloniously  did 
steal,  take  and  carry  away,  against 
the  form  of  the  statute,  etc.  State  V. 
Lanier,  89  N.  C.  517. 

Note. — Held  that  charge  of  larceny, 
under  the  statute,  was  improper  for  this 
statute  did  not,  as  in  case  of  Eng- 
lish statutes,  make  embezzlement  lar- 
ceny, but  held  that  it  might  be  rejected 
as    surplusage. 

EMBRACERY. 

I.  Indictment  for  Embracery,  Attempt- 

ing To   Influence,  4'^', 

II.  Indictment     for     Embracery,     In- 

definite Offer  of  Gain,  4. in 

III.  Indictment,  Offer  of  Specific  Prop- 

erty, 456 

I.  Indictment  for  Embracery,  At- 
tempting To  Influence. 
'<The  said  E.  T.  Dankwardt,  on  or 
about  the  30th  day  of  .January,  1S97, 
in  the  county  aforesaid,  one  Jacob 
Reiss,  a  juror,  then  and  there  duly 
sworn  and  impaneled  to  try  a  certain 
cause  then  pending  and  on  trial  in 
the  district  court  of  Des  Moines  coun- 
ty, Towa,  to-wit,  the  case  wherein  Mary 
Mahoney  was  plaintiff  and  E.  T.  Dank- 
wardt was  defendant,  did  unlawfully 
and  feloniously  attempt  to  improperly 
influence  the  said  .Jacob  Reiss  as  a 
juror  in  said  cause  in  relation  to  the 
same  by  then  and  there  requesting  said 
.Jacob  Reiss  to  see  that  the  right  was 
done,  that  it  would  not  be  to  his  loss, 
and  by  the  use  of  language  of  like 
import,  the  exact  words  being  to  the 
grand  jury  unknown;  all  said,  language 
being  used  with  the  purpose  and  in- 
tent on  the  part  of  said  10.  T.  Dank- 
wardt to  improperly  influence  said 
.Jficol)  TfeisR  in  iiis  actions  and  find- 
ings as  u  juror  in  said  cause."     State 
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Indictiuent  for  Enibraccry,  In- 
dPtinito  Offer  of  Gain,  Defendant 
Not  a  Party. 
"That  on  tlio  '2~A]\  day  of  March, 
ISO."),  at  tho  county  of  Carroll  and  state 
of  Missouri,  a  t'ortain  panel  of  forty 
jurors  of  said  county  being  tlien  and 
lliore  duly  suninionedj  returned,  ini- 
jianeled,  and  sworn  as  to  their  qualifi- 
cations to  serve  as  jurors,  and  the  said 
panel  of  forty  jurors,  being  then  and 
there  qualified  to  sit  on  said  jury,  and 
being  then  and  there  accepted  by  the 
court  as  competent  and  qualified  to 
serve  as  jurors  on  said  jury,  from 
which  said  panel  of  forty  jurors,  so 
returned,  summoned,  and  qualified,  and 
sworn  as  aforesaid,  a  jury  of  twelve 
jurors  was  then  and  tliere  being  se- 
lected to  try  a  certain  criminal  cause 
in  which  the  state  of  Missouri  was 
plaintiff  and  Wm.  P.  Taylor  and  George 
E.  Taylor  were  defendants,  upon  the 
charge  of  having  feloniously  killed  and 
murdered  one  Gus  Meeks,  which  said 
criminal  cause  was  then  and  there  de- 
pending and  on  trial  in  the  circuit  court 
in  and  for  said  Carroll  county,  the  said 
circuit  court  then  and  there  having 
jurisdiction  of  said  criminal  cause;  and 
one  S.  S.  Williams  then  and  there  well 
knowing  the  premises  and  facts  afore- 
said, and  that  one  Charles  Dickenson 
was  one  of  the  said  panel  of  fortr 
jurors  as  aforesaid,  corruptly  and  wick- 
edly and  feloniously  intending  to  hin- 
der and  prevent  a  just  and  fair  trial 
of  said  cause  and  issue  by  said  jury, 
did  then  and  there  unlawfully,  know- 
ingly, corruptl}',  wickedly  and  feloni- 
ously attempt  to  corrupt  the  said 
Charles  Dickenson,  one  of  the  panel 
of  forty  jurors,  from  which  said  panel 
a  jury  was  then  and  there  being  se- 
lected to  try  said  cause  as  aforesaid, 
by  offering  to  give  to  the  said  Charles 
Dickenson  a  gift  and  gratuity,  to-wit, 
by  then  and  there  offering  and  promis- 
ing to  well  pay  the  said  Charles  Dick- 
enson if  the  said  Charles  Dickenson 
would  return  a  verdict  in  favor  of  the 
said  defendants  or  hang  the  jury  then 
and  there  being  selected  to  try  said 
cause  as  aforesaid,  and  by  saying  to 
the  said  Charles  Dickenson  that  he,  the 
said  Charles  Dickenson,  could  well  af- 
ford to  leave  his  farm  and  sit  on  said 
jury  and  hang  it,  and  that  he,  the  said 
J.  8.  Williams  would  see  that  the  said 
Charles  Dickenson  would  get  well  paid 


W.  for  bringing  in  a  verdict  for  the  said 
defendants  or  for  hanging  the  said 
.jury  as  aforesaid,  he  the  said  .1.  !S. 
Williams,  then  and  there  and  thereV)y 
olToring  to  give  and  intending  to  give 
to  tho  said  ('harl(>s  Dickenson  inoiu^y 
and  other  valuable  things,  the  amount, 
kind,  value,  and  character  of  which  is 
to  these  jurors  unknown,  with  the  felo- 
nious intent  then  and  tliere  and  there- 
by to  bias  the  mind  of  the  said  Charles 
Dickenson  and  induce  him,  the  said 
Charles  Dickenson,  to  be  more  favor- 
able to  the  side  of  the  defendants,  Wil- 
liam P.  Taylor  and  George  H.  Taylor, 
tlian  to  the  side  of  the  plaintiff,  the 
state  of  Missouri,  in  the  trial  and  de- 
cision of  the  said  issue  so  joined  and 
to  be  tried  by  and  before  said  jury 
then  and  there  being  selected  as  afore- 
said and  to  wickedly,  corruptly,  and 
feloniously  bribe  said  Charles  Dicken- 
son so  summoned  as  juror,  against  the 
jieace  and  dignity  of  the  state."  State 
V.  Williams,  136  Mo.  293,  38  S.  W. 
75. 


III.     Indictment  for  Embracery,  Offer 
of  Specific  Property. 

"The  grand  jury  of  said  county 
charge  that  before  the  finding  of  this 
indictment  Will  White  did  corrui)tly 
offer,  promise  or  give  Peter  Singleton, 
a  juror  regularly  summoned  to  serve 
as  a  petit  juror  at  the  spring  term 
1890,  of  the  circuit  court  of  Escaml)ia 
county,  three  yoke  of  oxen  and  a  cart 
of  the  value  of  two  hundred  and  fifty 
dollars,  with  tho  intent  to  bias  the  mln« 
or  influence  the  decision  of  such  juror, 
in  relation  to  a  cause  or  matter  which 
was  pending  in  said  court,  wherein 
Will  White  was  the  defendant  and  the 
state  of  Alabama  was  plaintiff,  and 
said  Wihite  was  charged  with  grand 
larceny.  And  the  grand  jury  aforesaid 
further  charge  that  before  the  finding 
of  this  indictment  Will  White  did  cor- 
ruptly offer,  promise  or  give  to  Peter 
Singleton,  a  juror  who  was  empannelled 
and  sworn  as  a  juror  at  the  spring 
term  1890  of  the  circuit  court  of  Es- 
cambia county,  Alabama,  three  yoke  of 
oxen  and  a  cart  of  the  value  of  two 
hundred  and  fifty  dollars,  in  relation 
to  a  cause  or  matter  which  w^as  pend- 
ing in  said  court,  wherein  the  said 
Will  White  was  defendant  and  the 
State  of  Alabama  was  plaintiff,  and 
the  said  White  was  charged  with  grand 
larcenv.  against  the  peace  and  dignity 
of  the  vState  of  Alabama."  White  v. 
State,  103  Ala.  72,  16  So.  63. 
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EMINENT  DOMAIN. 

I.  Petition  for  Condemnation  for  Rail- 

road Bridge,  417 

II.  Petition,  Acquiring  Land  for  Rail- 

road,   4oS 

III.  Petition  To  Condemn  Right  of 
Way  Across   Tracks  of  Another, 

IV.  Petition  To  Condemn  Ground  for 

State  Capitol,  4(i0 

V.  Statement    of    Petition     for     Con- 

demnation for  Telegraph,  4(50 

VI.  Statement  of  Object  of  Improve- 

ment, 461 

VII.  Plea  by  Owner  in  Condemnation 
Proceedings,  4iil 

Vin.  Plea  Setting  Up  Condemnation 
Proceedings,  461 

IX.  Answer  in  Condemnation  Proceed- 

ing,  462 

X.  Supplemental     Answer     in     Con- 

demnation Proceedings,  4(i2 

XI.  Stipulation  as  to  Title,  463 

XII.  Order  for  Hearing,  463 

XIII.  Report  of  Commissioners,  463 

XIV.  Report   of  Viewers,    464 

XV.  Notice  of  Filing  Report  in  Con- 
demnation  Proceedings,   464 

XVI.  Bond  for  Payment  of  Assessed 
Damages,  464 

XVn.  Application  for  Assessment  by 
Jury,   464 

XVIII.  Order  To  Summon  Jury,  465 

XIX.  Verdict  of  Jury,  465 

XX.  Judgment  on  Findings,  Jury 
Waived,   465 

XXI.  Order  on  Condemnation,  465 

XXII.  Notice  of  Appeal  From  Assess- 
ment by  Commissioners,  4fi6 

XXni.  Appeal  From  Order  of  Board 
of  Aldermen,  466 

XXrV,  Complaint  for  Injunction 
Against  Using  Without  Compen- 
sation, 466 

XXV.  Complaint  in  Action  for  Dam- 
ages by  Landowner,    167 

XXVI.  Complaint  for  Injury  to  Ad- 
joining Property,    16s 

CROSS-REFERENCES: 

IXJUN'CTIONS: 

Injunction     Against    Takinff    Possps- 
sion   of  Lands  Without  Payment. 
Municipal  Corporations: 

Complaint  To  Rpcover  Agreed  Dam- 
ages for  Property  Illegally  Taken 
for   Public    Improvement. 


Note.  —  Proceedings  for  the  con- 
demnation of  land  are  of  statutory 
origin.  They  are  quite  diverse  in  their 
character,  even  in  the  same  state  where 
land  is  condemned  for  different  pur- 
poses. The  following  forms  from  ad- 
judicated cases  will  be  suggestive  in 
preparing  forms  in  similar  cases,  due 
reference  being  always  had  to  the  par- 
ticular statute  applicable  to  the  par- 
ticular case  in  the  state  where  used. 
I.     Petition  for  Condemnation  of  Land 

for  Railroad  Bridge. 
In   the   circuit    court    of   Scott   County, 

Missouri,   to   October  Term,   1902. 

Southern  Illinois  &  Missouri  Bridge 
Company,  Plaintiff  r.  Robert  Stone,  R. 
M.  Finley,  Nannie  E.  Finley,  David 
Heldt,  Burhardt  Miller,  and  Perry 
Bates,   Defendants. 

' '  Plaintiff  for  its  cause  of  action 
says  it  is  a  corporation  regularly  in- 
corporated under  the  laws  of  the  state 
of  Illinois,  and  has  obtained  from 
the  secretary  of  state  of  the  state  of 
Missouri  authority  to  do  business  in 
the  state  of  Missouri.  That  it  is  in- 
corporated for  the  purpose  of  erecting 
and  maintaining  a  bridge  across  the 
Mississippi  river  from  a  point  near 
Thebes,  in  Alexander  county,  Illinois, 
to  a  point  near  Manning's  Landing,  in 
Scott  county,  Missouri,  with  the  neces- 
sary appurtenances  thereto.  That  said 
bridge  is  intended  as  a  railway  bridge, 
and  it  is  necessary  for  this  plaintiff  to 
have  a  right  of  way  for  its  railway 
tracks,  bridge,  and  terminal  yards,  etc. 
That  the  general  direction  of  its  yards 
will  be  westwardly  from  the  western 
bank  of  the  Mississippi  river.  That  for 
the  purpose  of  carrying  out  its  charter 
privileges  it  is  necessary  for  it  to  hold 
and  to  own  the  following  described 
tract  of  land,  lying  and  being  in  the 
county  of  Scott,  state  of  Missouri,  to- 
wit:  A  part  of  the  southeast  and  south- 
west parts  of  private  survey  No.  794 
in  township  30,  range  14  east,  and 
in  lot  2  of  the  northeast  quarter  of  sec- 
tion 2,  township  29,  range  14  oast,  be- 
ing a  tract  of  land  two  hundred  feet 
wide,  one  hundred  feet  on  each  side 
of  the  center  line  of  tlie  approaches  to 
the  Southern  Missouri  &  Illinois  F^ridge 
Company,  as  located  and  platted,  begin- 
ning at  a  point  on  the  east  line  of 
fractional  section  24,  township  30, 
range  14  cast,  and  1,240  feet  from  the 
HOutlJeast  corner  of  said  fractional  aecj- 
tion,  thence  run  south,  70  degrees  4.5 
minutes  east,  765  feet,  thence  by  a  on» 
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deproo  curve  to  tho  right  9S0.-J  feet; 
tluMK'c  south,  ol>  ilojjroos  4.')  niiiuitos 
east.  i>LM.S  feet;  thom-o  by  a  two  do- 
greo  ami  tliirty  iniiuito  curve  to  tho 
loft  l,L'S'.t.3  fiM't;  thoiu'o  north  87  do- 
grees  51  niiuutos  east,  to  the  west  bank 
of  the  Mississippi  river;  said  center 
line  intersects  tl\e  nor!h  line  of  town- 
ship ^1),  100.5  feet  west  of  the  nortli- 
west  corner  of  lot  2  in  tho  northeast 
quarter  of  section  2,  township  29,  range 
14  east,  and  also  intersects  the  west 
line  of  said  lot  2.  Gi).l  feet  south  of 
the  northwest  corner  of  said  lot  2. 
The  tract  above  described  contains 
20.3  acres,  and  will  appear  by  a  blue 
print  hereto  attaclied  and  made  a  part 
of  this   petition. 

<'That  the  defendants  herein,  to- 
gether with  K.  M.  Finley,  the  husbanct 
of  one  of  the  defendants,  are  the  own- 
ers of  said  real  estate.  That  defend- 
ants Held,  Miller,  and  Bates  are  ten- 
ants, having  growing  crops  on  differ- 
ent portions  of  said  real  estate.  That 
the  defendants  have  refused  to  relin- 
quish to  the  plaintiff  the  right  to  the 
occupancy  and  use  of  said  real  estate 
for  the  purposes  designated.  That  your 
petitioner  has  endeavored  to  agree  with 
defendants  and  each  of  them  upon  the 
price  to  be  paid  for  said  property,  but 
has  been  unable  to  amicably  settle  or 
to  agree  at  all  upon  a  proper  com- 
pensation to  either  of  the  parties  de- 
fendant. That  said  real  estate  is 
necessary  for  the  laying  of  tracks  and 
the  handling  of  business  over  and 
across  plaintiff's  bridge.  Wherefore 
your  petitioner  prays  the  court  to  make 
such  order  and  decrees  that  may  be 
proper  and  necessary,  and  to  appoint 
three  freeholders  of  the  county  of 
Scott  and  state  of  Missouri  as  commis- 
sioners to  assess  the  damages  which  de- 
fendants may  sustain  in  consequence 
of  the  establishment,  erection,  and 
maintenance  of  said  road  and  ap- 
proaches over  and  through  the  said 
premises  and  for  all  proper  orders. 
Southern  I.  &  M.  Bridge  Co.  v.  Stone, 
174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A. 
301. 

n.     Petition,  Acquiring  Land  for  Rail- 
road. 

St.  Louis,  Kansas  City  &  Colorado 
Railroad  Company,  of  the  State  of 
Kansas,  plaintiffs,  t?.  William  P.  Lew- 
right,  James  M.  Lewright,  Elijah 
McLean  and  L  B.  Kitchen,  defend- 
ants. 


The  plaint  iff  states  that  it  is  a  cor- 
jioratioii  duly  organized  and  existing 
under  tlio  laws  of  the  state  of  Jvansaa 
for  tlie  purpose  of  constructing  and 
maintaining  a  standard  gauge  railroad 
from  a  point  in  the  western  line  of 
Seward  county  in  said  state  of  Kan- 
sas, near  tlie  center  of  said  line  east- 
wardly,  through  the  counties  of  Sew- 
ard, Ford,  Comanche,  JJarbour,  Harper, 
Siinincr,  Cowley,  Choutaque,  Linn,  Klk, 
Wilson,  Neosho,  Crawford  and  Jiourboa 
in  sail!  state  of  Kansas,  to  a  point  in 
the  eastern  line  of  said  Linn  county, 
near  tiio  center  of  said  line;  thence 
through  the  state  of  Missouri  eastward- 
ly,  through  the  counties  of  Vernon, 
Bates,  Henry,  Johnson,  Cass  and  Jack- 
son, in  the  state  of  Missouri,  to  the 
union  depot  in  Kansas  City  and  said 
Jackson  county;  and  from  the  point 
wliero  said  railroad  runs  northwest- 
wardly to  Kansas  City  aforesaid,  east- 
wardly  through  the  counties  of  Henry, 
Miller,  Osage,  Maries,  Gasconade, 
Franklin,  St.  Louis,  to  and  into  the 
city  of  St.  Louis,  Missouri,  to,  through 
and  along  the  union  depot  in  the  said 
city  of  St.  Louis,  to  the  west  bank 
of  the  Mississippi  river  at  said  city 
of  St.  Louis. 

The  plaintiff  as  authorized  by  the 
laws  of  the  said  states  of  Kansas  and 
Missouri  is  about  to  construct,  oper- 
ate and  maintain,  and  is  now  con- 
structing, with  the  design  and  inten- 
tion of  operating  and  maintaining  a 
standard  gauge  railroad  over  that  part 
or  portion  of  said  road  survey  which 
passes  through  said  county  of  Frank- 
lin, Missouri,  in  a  general  southwest- 
erly direction  from  the  town  of  Labadie 
in  said  county  to  the  town  of  Union 
in   said   county. 

That  plaintiff  has  caused  to  be  made 
an  amended  profile  map  of  the  route 
surveyed  and  adopted  by  plaintiff  of 
that  part  of  said  railroad  line  in  said 
Franklin  county  between  the  said  towns 
of  Labadie  and  Union. 

That  said  amended  profile  map,  made, 
certified  to  and  filed  in  the  office  of 
the  clerk  of  the  county  court  of  said 
county  as  aforesaid,  shows  the  actual 
survey,  location  and  distance  of  the 
roadbed  through  the  several  lots  and 
tracts  of  land,  and  the  congressional 
sections  through  which  the  road  runs, 
and  the  number  of  miles,  main  and 
side  tracks  of  said  road  on  said  por- 
tion of  said  railroad  line  in  said  part 
of   said    county. 
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That  your  petitioner  has  given  writ- 
ten notice  to  all  actual  occupants  of 
the  lands  hereinafter  described  of  the 
defendants,  over  which  the  route  of 
said  railroad  has  been  relocated  and 
designated  as  aforesaid,  of  the  location 
of  said  road  through  the  same  as  shown 
by  said  amended  profile  map. 

Plaintiff  further  states  that  as  a 
common  carrier  and  for  the  public 
benefit  and  convenience  it  needs  and 
seeks  to  acquire  for  the  purposes  afore- 
said and  for  the  additional  purposes 
of  cutting  and  embankments,  necessary 
for  the  proper  construction  and  secur- 
ity of  said  railroad,  a  strip  of  land  of 
the  uniform  width  of  one  hundred  feet 
in  the  following  described  tracts  and 
parcels  of  land  situated  in  said  county 
of  Franklin,  between  the  said  towns 
of  Labadie  and  Union,  through  and 
over  which  said  railroad  route  is  sur- 
veyed and  located,  as  aforesaid,  with 
the  courses  of  said  roadbed,  and  the 
number  of  acres  and  parts  of  acres 
sought  to  be  appropriated,  and  which 
said  land  is  owned  by  the  defendant, 
William  P.  Lewright,  to-wit:  The  west 
half  of  the  southeast  quarter  and  the 
northeast  quarter  of  the  southeast 
quarter  and  southwest  quarter  of  sec- 
tion 36,  in  township  44,  and  northwest 
quarter  of  the  northwest  quarter,  sec- 
tion 1,  township  43,  all  in  range  1, 
east.  That  the  center  line  of  said 
strip  of  lands  sought  to  be  appropriated 
for  the  purposes  aforesaid  enters  the 
north  boundary  line  of  said  southeast 
quarter  of  said  section  36,  about  one 
thousand  and  fifty  feet  west  of  the 
northeast  corner  of  said  quarter  sec- 
tion, and  is  located  on  said  lands  in  a 
general  southwesterly  and  northeaster- 
ly direction,  passing  out  of  said  section 
36,  township  44,  range  1  east,  one  hun- 
dred feet  east  of  the  southwest  cor- 
ner thereof,  into  said  section  1,  town- 
ship 43,  range  1  east,  and  continuing 
in  the  same  general  southwesterly  di- 
rection until  said  center  line  of  said 
railroad  intersects  the  west  line  of  said 
section  1,  township  43,  range  1  east, 
about  one  hundred  feet  south  of  the 
northwest  corner  thereof.  That  the 
amount  of  land  sought  to  be  appro- 
priated and  used  by  the  plaintifT  for 
the  purposes  of  the  construction  of 
the  roadbed  is  about  eleven  and  six- 
tenths  acres. 

Plaintiff  further  states  that  it  has, 
by  and  through  its  agonts,  made  efforts 
to  purchase  of  the  defendant,  William 


P.  Lewright,  the  above  described  strip 
of  land,  for  the  purposes  aforesaid,  at 
a  fair  and  reasonable  compensation,  to 
be  paid  to  him  by  the  plaintiff,  but 
plaintiff,  although  so  endeavoring,  yet 
cannot  agree  with  the  said  defendant, 
William  P.  Lewright,  upon  the  just  and 
fair  compensation  for  said  strip. 

Wherefore,  plaintiff  prays  this  hon- 
orable court  to  appoint  three  disin- 
terested freeholders,  residents  of  said 
county  of  Franklin,  as  commissioners 
to  ascertain  and  assess  the  damages 
which  the  said  defendant,  William  P. 
Lewright,  may  sustain,  and  the  just 
compensation  to  which  he  may  be  en- 
titled in  consequence  of  the  construc- 
tion, maintaining  and  operating  of  said 
railroad  through  said  lands  as  afore- 
said. St.  Louis,  etc.  K.  Co.  r.  Lew- 
right,  113  Mo.  660,  663,  21  S.  W.  210. 

in.  Petition  To  Condemn  Eight  of 
Way  Across  Tracks  of  Another 
Company. 

Your  petitioner,  the  Englewood  Con- 
necting Railway  Company,  respectful- 
ly shows  unto  your  honor  that  it  is  a 
corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  law  of 
the  state  of  Illinois,  and  as  such  is 
authorized  to  construct  and  operate  a 
line  of  railroad  from  a  point  on  the 
Chicago,  St.  Louis  and  Pittsburgh  rail- 
road, in  the  town  of  Lake,  in  the 
county  of  Cook  and  state  of  Illinois, 
between  Fifty-eighth  and  Fifty-ninth 
streets,  running  thence  eastwardly  to 
a  point  on  the  Pittsburg,  Fort  Wayne 
and  Chicago  railroad,  in  said  town, 
county  and  state,  between  said  Fifty- 
eighth  and  Fifty-ninth  streets,  with  the 
right  to  construct  all  such  side-tracks, 
switches,  and  lateral  and  other 
branches,  as  the  said  railway  company 
from  time  to  time,  by  resolution  of  its 
board  of  directors,  determine  and  elect 
to  build.  Your  petitioner  further 
shows  that  its  said  line  of  railroad  is 
located  in  accordance  with  its  charter; 
that  the  said  line  of  railroad  so  lo- 
cated by  your  petitioner  intersects  and 
passes  over  and  across  the  railroad 
tracks  of  the  Chicago  and  Western  In- 
diana Railroad  Company  laid  in  Wal- 
lace street,  in  said  town  of  Lake,  at 
a  point  in  front  of,  and  opposite  to, 
lots  11  and  12,  in  block  4,  in  Eliza 
A.  Temple's  subdivision  of  the  east 
half  of  the  southwest  quarter  of  the 
southwest  quarter  of  the  northwest 
quarter   of    section    16,    township     38, 
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nordi,  ranjic  It,  cast  of  the  third  prin- 
cipal meriiiian,  and  that  your  peti- 
tioner desires  to  appropriate  and  use 
so  nuich  of  tlio  trui'k  of  said  Chicajjo 
and  Western  Indiana  Railroad  Com- 
pany, in  said  Wallace  street,  as  may 
he  necessary  to  make  the  crossing  for 
two  main  railroad  tracks  of  your  peti- 
tioner; that  said  crossing  is  necessary 
for  the  purposes  of  your  petitioner's 
railroad,  and  to  operate  the  same;  that 
your  i)etitioner  is  unable  to  agree  with 
said  Chicago  and  W'estcrn  Indiana 
Railroad  Company  as  to  the  proper  or 
just  compensation  to  be  paid  to  said 
railroad  company  for  said  crossing. 
Your  petitioner  further  shows  that  it 
is  ready  and  willing,  and  has  oifered 
to  said  railroad  company,  and  hereby 
offers,  to  put  down,  at  your  petitioner's 
cost,  all  necessary  crossing  frogs  for 
two  main  tracks  over  the  said  tracks 
of  said  Chicago  and  Western  Indiana 
Railroad  Company,  in  said  Wallace 
street,  and  to  perpetually  keep  and 
maintain  the  sa5d  crossing  in  good 
and  safe  repair  and  condition,  at  your 
petitioner's  charge  and  cost;  that  your 
petitioner  therefore  prays  that  sum- 
mons may  be  ordered  to  issue  to  said 
Chicago  and  Western  Indiana  Railroad 
Company,  defendant,  commanding  it 
to  appear  before  this  honorable  court 
on  the  first  day  of  its  next  term,  and 
that  a  jury  may  be  empaneled  to  ascer- 
tain the  just  compensation  to  be  paid 
by  your  petitioner  to  said  defendant 
for  said  crossing  for  said  main  tracks 
of  your  petitioner's  railroad.  And 
your  petitioner  will  ever  pray,  etc. 
Chicago,  etc.  R.  Co.  v.  Englewood  C. 
R.  Co.,  115  111.  375,  4  N.   E.  246. 

IV.      Petition     To     Condemn     Certain 
Lots   for   State    Capitol. 

"Notice  to  Property  Owners.  To  the 
Hon.  John  II.  AIcKune,  district  judge 
for  the  sixth  judicial  district,  coun- 
ty of  Sacramento,  state  of  California 
— John  G.  Downey,  acting  governor; 
Johnson  Price,  secretary  of  state; 
Thomas  Findley,  state  treasurer;  A. 
C.  Monson  and  Alfred  Redington,  by 
Thomas  H.  Williams,  attorney-gener- 
al, respectively  petitioning,  repre- 
sent: 

That  they  compose  the  Board  of 
Commissioners  created  by  the  act  en- 
titled 'An  Act  to  provide  for  the  Con- 
struction of  the  State  Capitol  in  the 
city  of  Sacramento,'  approved  March 
29th,  1860. 


Your  petitioners  further  represent, 
that  they  have  caused  a  description 
and  abstract  of  the  title  to  the  ground 
or  tract  of  land  described  in  the  first 
section  of  said  act,  to  be  made,  setting 
forth  the  names  and  residence  of  each 
owner  or  person  interested  therein  in 
any  manner  whatever,  or  who  claims 
any  interest  therein,  present  or  future, 
so  far  as  known  to  the  attorney-gen- 
eral, or  as  ajipears  by  record  in  the 
recorder's  ollice  of  Hacramento  coun- 
ty; which  said  descrij)1iou  and  abstract 
of  title  is  herewith  filed,  marked  'A,' 
and  made  part  of  this  petition. 

Wherefore,    the    promises   considered, 
your   petitioners   pray   that  your   honor 
will     appoint    commissioners,    or    cause 
to   be   appointed    commissioners,   to   as- 
certain   the    compensation    to   be    made 
to    the   person    or   persons   lawfully   en- 
titled to  the  same,  for  the  land  in  said 
act    described,    and    hereinbefore    men- 
tioned, or  any  part  thereof.   As  in  duty 
bound,  they  will   ever  pray,  etc. 
Respectfully, 
Thomas   H.  Williams, 
Attorney-General. ' ' 

Koppikus  V.  State  Capitol  Com.,  16 
Cal.  248. 

V.  Statement  of  Petition  for  Condemna- 
tion for  Telegraph  Line. 

The  petition  of  tlie  company  upon 
which  the  appointment  was  made  sets 
out  that  the  petitioner  is  a  corporation 
organized  under  the  provisions  of  "An 
Act  to  Incorporate  and  Regulate  Tel- 
egraph Companies"  and  the  acts  sup- 
plementary thereto.  Revision,  p.  1174. 
That  the  object  of  the  corporation  is 
to  build  a  line  of  telegraph  for  tel- 
egraphic or  telephonic  communication, 
or  both,  within  and  through  certain 
counties  in  the  state  of  New  Jersey,  to 
various  cities,  towns,  boroughs  and  vil- 
lages and  other  convenient  localities 
for  said  business  therein.  That,  in  ad- 
dition to  these  uses  of  said  line  as 
hereinafter  mentioned,  to  establish,  let, 
conduct  and  manage  private  or  other 
telegraphic  or  telephonic  lines,  or  both, 
and  instruments  and  other  means  and 
appliances  for  the  use  of  individuals, 
firms,  corporations,  municipalities  and 
others,  and  to  carry  on  a  general  tel- 
egraph and  telephone  business,  either 
or  both,  for  all  purposes  whatsoever, 
upon  the  whole  of  said  line,  in  all  the 
localities  aforesaid,  and  in  connection 
with  other  telegraph  or  telephone  line 
or   lines   within   the   state   of   New  Jer- 
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sey,  and  also  to  purchase,  control,  lease, 
let  or  use  and  subgrant  all  patents  and 
licenses  and  rights  now  or  hereafter 
existing,  for  the  purposes  of  the  busi- 
ness hereinbefore  set  out.  The  petition 
then  sets  out  the  description  of  the 
line  of  telegraph  or  telephone,  and  the 
localities  it  is  intended  to  traverse. 
It  is  to  consist  of  such  poles,  with  cross- 
arms,  fixtures  and  appliances,  as  may 
be  necessary  to  sustain  such  wires, 
cables  or  other  electrical  conductors  as 
may  be  required  for  the  purpose  of 
conducting  a  telegraph  or  telephone 
business,  or  both.  It  then  describes 
the  part  of  the  road,  running  over  the 
land  of  the  prosecutor,  upon  which  the 
poles  are  to  be  placed,  and  sets  out 
that  a  map  or  diagram  is  presented  with 
the  petition,  showing  the  situation  of 
the  road  in  relation  to  the  land  of 
prosecutor,  the  intended  location  of 
each  post  or  pole,  the  distance  between 
each  post  or  pole.  The  petition  then 
sets  out  the  size  of  the  poles,  the 
maximum  distance  from  the  ground  to 
the  point  where  wires  are  to  be  at- 
tached to  the  poles.  State,  Duke  v. 
Central  Xew  Jersev  Tel.  Co.,  53  N.  J.  L. 
341,  21   Atl.  460,   11   L.   E.  A.   664. 

VI.  Statement  of  Object  of  Improve- 

ment,    Petition    for    Condemnar 

tion. 
We  think  the  petition  states  fully 
enough,  in  a  "general  way,"  the  na- 
ture and  extent  of  the  use  of  the  land 
that  will  be  required  in  making  and 
maintaining  the  improvement  as  re- 
quired by  law.  It  states  the  object  of 
the  improvement  to  be  the  opening 
"and  extending  of  Eleventh  Street 
from  Leverett  Street  to  Michigan  Ave- 
nue, where  not  already  opened,  sixty 
feet  wide;  and  that,  in  making  and 
maintaining  the  proposed  improvement, 
a  perpetual  right  of  way  over  the  dif- 
ferent pieces  or  parcels  of  private 
property  hereinafter  described  will  be 
necessary;  and  that  such  right  of  way 
is  purposed  to  be  used  for  the  purpose 
of  a  public  street  and  highway."  It 
is  dilTicult  to  see  what  more  is  needed 
to  fulfill  the  requirements  of  the  stat- 
ute in  this  respect.  Detroit  v.  Beecher, 
75  Micb.  454,  42  N".  W.  986,  4  L.  R.  A. 
813. 

VII.  Plea  by  Owner,  in  Condemnation 
Proceedings,    Jurisdiction. 

"And  now  ccmir  s  Sariiucl  R.  Throck- 
morton and  pleads  to  the  jurisdiction 
of    the    Court.      And    for    his    plea    he 


denies  the  existence  of  any  jurisdiction- 
al fact  authorizing  the  proceeding  at- 
tempted by  the  applicant  herein;  and 
he  specially  pleads  that  the  United 
States  do  not  now  desire  to  purchase 
the  land  mentioned,  having  already,  by 
an  agreement  evidenced  by  writing, 
purchased  the  same  from  this  appearer 
on  the  nineteenth  of  February,  1858, 
by  and  through  the  action  of  P.  Delia 
Torre,  Esq.,  late  District  Attorney  of 
the  United  States,  duly  authorized  and 
empowered  in  that  behalf  by  the  Secre- 
tary of  War,  the  whole  pursuant  to  an 
Act  of  the  Congress  of  the  United 
States,  passed  March  3d,  1857. 

And  this  appearer  denies  that  he  has 
ever  refused  to  convey  said  land  to  the 
United  States;  he  expressly  avers  that 
no  one  in  their  behalf  has  ever  ten- 
dered to  him  any  sum  of  money  as  the 
purchase  price  or  equivalent  of  said 
land,  different  from  that  which  he 
originally  charged  therefor,  and  which 
the  Government  of  the  United  States, 
after  much  negotiation,  and  after  be- 
ing duly  advised  in  the  premises,  agreed 
in  writing  to  pay  him;  and  he  express- 
ly denies  that  that  sum  of  money  has 
been  tendered  him,  though  the  United 
States  has  frequently  promised  the 
same,  in  compliance  with  their  duty 
pursuant  to  the  contract  of  sale  afore- 
said. And  further  this  appearer 
pleads,  that,  hereby  expressly  reserv- 
ing his  lawful  right  to  recede  from  the 
contract  aforesaid,  should  the  conduct 
of  the  United  States  touching  said  con- 
tract make  it  his  interest  and  his 
privilege  so  to  recede,  he  has  ever  been 
and  now  is  willing  and  able  to  convey 
said  lands,  in  strict  pursuance  of  the 
contract  aforesaid.  And  he  further 
pleads  that  the  law  of  California  of 
February  14th,  1859,  entitled  'an  act 
for  the  relinquishment  to  the  United 
States,  in  certain  cases,  to  title  of 
lands,  etc.,  and  site  of  light-houses,' 
etc.,  is  unconstitutional,  null  and   void. 

And  he  asks  that  the  application  for 
an  order  of  publication  be  rejected." 
(iilmer  i'.  Lime  Point,  18  Cal.  229, 
233. 

VIII.     Plea  Setting  Up  Condemnation 
Proceedings. 

"1.  A  general  denial;  secondly,  that 
the  Chicago,  Kansas  &  Western  Rail- 
road "Company  was  formed  by  con- 
solidation of  the  Leroy  &  Western 
Railway  Company,  and  several  other 
companies,  the  agreement  of  consolida- 
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tion  being  duly  ratified  and  filed  in 
Uie  oflii'o  of  the  secretary  of  state  of 
the  state  of  Kansas,  the  agreement 
being  entered  into  on  the  1st  day  of 
June,  iJiSii;  that  the  Leroy  &  Western 
Kailway  Company  was,  at  the  time 
stated,  and  prior  to  June  1st,  1886,  a 
railroad  company  duly  organized  and 
existing  under  the  laws  of  the  state  of 
Kansas,  and  authorized  to  build  a  line 
of  railroad  through  Sedgwick  county, 
Kansas,  and  that  on  the  loth  day  of 
March,  18SG,  it  made  application  to  the 
Hon.  T.  B.  Wall,  judge  of  the  district 
court  of  Sedgwick  county,  for  the  ap- 
pointment of  commissioners  to  ap- 
praise lands  along  the  line  of  its  rail- 
road, and  make  appraisement  and  as- 
sessment of  damages  for  lands  taken 
as  a  right-of-way,  etc.,  as  required  by 
law,  and  the  judge  appointed  three 
commissioners  as  required  by  law;  that 
said  commissioners  gave  due  notice  as 
required  by  law;  that  on  the  26th  day 
of  April,  1SS6,  in  pursuance  of  such 
notice,  they  proceeded  to  view,  survey 
and  assess  damages  for  a  right-of-way 
through  the  land  described  in  plain- 
tiff's petition,  and  damages  to  the  land 
not  taken,  and  damages  to  the  crops 
on  said  land,  in  the  aggregate  sum  of 
$141.50;  that  the  report  of  said  com- 
missioners was  filed  and  recorded  in 
the  olfice  of  the  county  clerk  of  said 
county  on  the  29th  day  of  April,  1886; 
and  on  said  day  the  said  the  Leroy  & 
Western  Kailroad  Company  deposited 
said  sum  of  $141.50  with  the  county 
treasurer  of  said  county  for  the  own- 
ers of  said  land;  that  the  application 
and  appointment  of  said  commissioners 
were  duly  recorded  in  the  office  of  the 
register  of  deeds  of  said  county  on  the 
15th  day  of  March,  1886;  that  said 
award  for  damages  to  said  land  has 
never  been  set  aside,  vacated,  or  ap- 
pealed from,  and  is  in  full  force  and 
effect."  Chicago,  K.  &  W.  R.  Co.  v. 
Abbott,  44  Kan.  170,  24  Pac.  52. 

IX.     Answer,  Landowner  in  Condemna- 
tion  Proceeding    (a). 

**1.  Now  comes  the  defendant,  and 
for  its  amended  answer  to  the  plain- 
tiff's petition,  denies  each  and  every 
material  allegation  therein  contained, 
except  as  hereinafter  directly  admitted. 

3.  For  a  third  and  further  defense, 
the  defendant  admits  that  it  is  a  cor- 
poration, and  is  engaged  in  the  opera- 
tion of  a  railroad  into  and  through  the 


county  of  Osage,  and  over  and  upon  F, 
street  in  the  city  of  Osage  City,  in 
Osage  county,  state  of  Kansas;  and  the 
defendant  says,  that  the  said  city  ordi- 
nance, number  166,  entitled  'An  ordi- 
nance granting  the  right-of-way  to  the 
Ottawa,  Osage  City  &  Council  Grove 
Kailroad  Company,  through  the  city  of 
Osage  City,  Osage  county,  state  of 
Kansas,'  which  was  passed  and  ap- 
])roved  October  31,  1885,  and  which  was 
duly  published,  and  was  at  the  time 
complained  of  in  plaintiff's  petition, 
and  is  a  valid  ordinance  of  said  city, 
granted  to  the  defendant  a  right-of- 
way  to  construct,  operate  and  maintain 
its  railroad  track  and  such  turnouts, 
switches  and  side-tracks  as  are  essen- 
tial and  necessary  to  the  transaction 
of  the  business  of  said  company  upon 
said  F  street,  and  the  right  to  make 
drains  along  the  said  F  street,  and  to 
run  cars,  trains  and  engines  upon  such 
right-of-way;  and  under  the  authority 
conferred  by  said  ordinance,  this  de- 
fendant has,  in  a  proper  and  legal  man- 
ner, constructed  its  track  on  said  F 
street  in  said  city,  and  runs  its  cars, 
trains  and  engines  upon  said  street, 
and  made  necessary  alterations  of  the 
surface  of  the  street,  and  has  not  un- 
necessarily impaired  the  usefulness  of 
said  street  for  public  travel  and  access 
to  the  abutting  lots."  Ottawa,  O.  C. 
&  C.  G.  R.  Co.  V.  Larson,  40  Kan.  301, 
19  Pac.  661. 

Answer  by  Landowner,  in  Condemna- 
tion Proceedings  (b). 
"Now  comes  the  defendant  above 
named,  and  for  answer  to  the  petition 
filed  by  the  plaintiff  admits  that  it 
is  a  corporation  organized  under  and  by 
virtue  of  the  laws  of  the  state  of 
Illinois,  and  that  it  is  operating  cer- 
tain lines  of  railroad  in  the  state  of 
Nebraska.  Further  answering  the  said 
petition,  the  defendant  denies  each  and 
every  allegation  therein  contained." 
Koenig  v.  Chicago,  etc.  R.  Co.,  27  Neb. 
699,  43  N.  W.  423. 

X.    Supplemental  Answer  in  Condemna- 
tion Proceedings, 

"Now  comes  the  above  named  de- 
fendant, and  for  a  supplemental  an- 
swer to  the  petition  herein,  admits  that 
it  is  a  corporation  duly  organized  un- 
der and  by  virtue  of  the  laws  of  the 
state  of  Illinois,  and  that  it  is  operat- 
ing certain  lines  of  railroad  in  the 
state  of  Nebraska.  .  .  .  And  defend- 
ant  had  the   right  to   construct,  main- 
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tain,  and  use  a  track  across  the  said 
lot  by  virtue  of  a  contract  duly  ex- 
ecuted, signed,  and  delivered  by  the 
plaintiff  on  the  22d  day  of  June,  1887, 
wherein  Henry  T.  Clarke  was  party  of 
the  second  part,  and  which  contract 
and  the  terms  and  condition  thereof 
said  Clarke  had  duly  kept  and  per- 
formed, but  said  plaintiff  now  refuses 
to  keep  and  perform."  And  after  al- 
leging certain  condemnation  proceed- 
ings by  the  Lincoln  &  Northwestern 
railway  in  its  behalf,  it  alleges  that 
"Further  answering  the  said  petition, 
the  defendant  denies  each  and  every 
allegation  therein  contained."  Koenig 
V.  Chicago,  etc.  K.  Co.,  27  Neb.  699, 
43   N.   W.  423. 

XI.  Stipulation  as  to  Title  in  Con- 
demnation Proceedings. 
"It  is  stipulated  in  the  above  en- 
titled cause,  that  the  railway  over  the 
tracts  of  land  sought  to  be  condemned 
in  this  proceeding,  was  constructed  by 
the  Springfield  and  Northwestern  Rail- 
road Company;  that  at  the  time  the 
land  described  in  plaintiffs'  petition 
was  appropriated  by  said  Springfield 
and  Northwestern  Railroad  Company, 
the  title  to  said  land  was  in  John  T. 
Bennett;  that  subsequent  to  the  build- 
ing of  said  road,  to-wit,  in  1S72,  Mc- 
Dougall  and  Hamilton,  defendants  here- 
in, acquired  a  fee  simple  title  to  said 
lands,  and  are  now,  and  ever  since 
have  been,  the  owners  of  said  land 
in  fee  simple,  and  also  at  said  time 
acquired  title  to  all  the  land  described 
in  the  cross-petition  herein,  and  still 
have  title  thereto."  Wabash,  St.  L. 
&  P.  R.  Co.  V.  McDougall,  118  111.  229, 
8   N.  E.   678. 

Xn.     Order  for  Hearing  in  Condemna- 
tion Proceedings. 
**  State  of  California,  county  of  Sacra- 
mento. 

Having  read  the  foregoing  petition, 
I  order  that  the  hearing  of  the  same  be 
set  for  Friday,  the  first  day  of  June, 
A.  D.  18G0,  at  the  hour  of  ten  and  a 
half  o'clock,  a.  m. ;  that  said  hearing 
take  place  at  the  court  house  in  the 
city  of  Sacramento,  state  of  California; 
and  the  persons  named  in  the  abstract 
of  title  filed  with  the  petition  afore- 
said, together  with  all  others  interested 
in  the  land  described  and  mentioned 
in  said  petition  and  abstract,  are  here- 
by required  to  appear  bcforo  me  at  the 
time  and  place  aforesaid,  to  show  cause, 
if  any  thoy  have,  why  the  prayer  of 
said    petition    should    not    be    granted. 


Given   under  my  hand,   at   chambers, 
in  the  citv  of  Sacramento,  on  this,  the 
twenty-fifth  day  of  April,  A.   D.   1860. 
John  H.  McKune, 
District   Judge,   Sixth   District." 
Koppikus  V.    State   Capitol   Com.,    16 
Cal.   248. 

xni.  Report  of  Commissioners  in 
Condemnation  Proceedings. 

"The  undersigned,  W.  N.  Randall, 
George  Morris  and  C.  W.  Bomgardner, 
commissioners  appointed  by  the  judge 
of  this  court,  by  order  dated  December 
15,  1890,  to  ascertain  and  determine 
the  necessity  for  the  taking  of  lands 
described  in  the  complaints  herein,  for 
the  purpose  of  constructing  the  canal 
of  the  plaintiff  and  to  appraise  and 
determine  the  damages  and  compensa- 
tion to  be  allowed  the  owners  and  per- 
sons interested  in  the  real  estate  so 
proposed  to  be  taken  and  damaged  for 
the  purpose  alleged  in  the  petition  here- 
in, respectfully  report  that,  as  such 
commissioners,  we  held  our  first  meet- 
ing at  the  town  of  La  Junta,  on  the 
29th  day  of  December,  A.  D.  1890,  and 
by  agreement  of  the  parties  hereto,  ad- 
journed to  the  12th  day  of  January, 
A.  D.  1891,  when  we  met  and  issued 
subpoenas,  then  adjourned  to  the  2fach 
day  of  January,  A.  D.  1891,  when  we 
met  at  the  town  of  La  Junta  for  the 
purpose  of  hearing  the  testimony  and 
continued  the  taking  of  testimony  until 
the  evening  of  the  27th  day  of  January, 
1891.  All  parties  to  said  actions  ap- 
pearing, the  said  plaintiff  by  B.  L.  Carr 
and  Geo.  A.  Kilgore,  its  attorneys,  and 
the  said  defendants  by  Gerry  and 
Campbell,  their  attorneys;  that  on  the 
28th  day  of  January,  1891,  we  viewed 
the  premises  in  controversy,  and  on 
the  29th  day  of  January,  1891,  we 
listened  to  the  arguments  of  the  coun- 
sel; that  we  have  heard  all  the  proofs 
and  allegations  of  the  parties,  and  after 
viewing  the  said  premises,  we  have 
ascertained  and  do  hereby  certify  as 
follows: 

That  in  order  to  construct  this  canal 
it  is  necessary  for  the  plaintiff  to  take 
and  use  that  portion  of  the  lands  oc- 
cupied by  the  defendants  hereinafter 
described. 

That  an  accurate  description  of  the 
lands  occupied  by  the  defendant  Fos- 
dick,  80  necessary  to  be  taken  is  aa 
follows: 

That  the  value  of  said  land  bo 
actually  taken  is  $356.75. 
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That  tlic  ilnma^os  to  tlio  r(Mii!Uii(ior 
of  said  Fi>.siUi'k 's  land  ainoiint  to  tlu' 
sum  of  $1. ;{!»(). 00. 

That  tlio  value  of  the  bonofits  amount 
to   $ . 

That  an  accurate  description  of  tlie 
land  occupied  by  the  defendant  Iluiij^er- 
ford,  so  necessary  to  be  taken  is  as 
follows: 

That  the  value  of  said  land  so 
actually   taken    is  $128.95. 

That  the  damages  to  the  remainder 
of  said  Iluiijierford 's  land  amount  to 
the   sum  of  $020. 00. 

That  the  value  of  the  benefits  amount 

to  . "     Otero  Canal  Co.  v.   Fos- 

dick,   20  Colo.  522,  524,  39  Pac.   1532. 

xrv.  Report  of  Viewers  in  Condemna- 
tion Proceedings. 
"That  the  Pennsylvania  Railroad 
Company,  heretofore,  to-wit:  Anno 
Domini  1851,  entered  in  upon  the  said 
tra<;t  of  lahd,  then  and  aforesaid 
owned  by  your  petitioner  and  his  ward, 
and  constructed  the  railroad  of  the  said 
companj',  through  and  over  said  lands, 
to  the  great  damage  and  injury  of 
your  petitioner  and  his  said  ward.  That 
the  said  Pennsylvania  Railroad  Com- 
pany hath  never  paid  to  your  petition- 
er any  sum  of  money  whatsoever,  for 
and  in  satisfaction  of  the  damages  by 
him  sustained  in  the  premises;  he, 
therefore,  prays  your  honors  for  the 
appointment  of  viewers  to  estinmie  and 
determine  the  damages  aforesaid,  ac- 
cording to  the  Acts  of  Assembly  in  such 
cases  made  and  provided,  and  he  will 
ever  i)rav,  etc."  Pennsylvania  R.  Co. 
V.  Porter,  29  Pa.   165. 

XV.  Notice  of  Filing  Report  in  Con- 
demnation Proceedings. 

"To  the   said   defendant,   David   Atchi- 
son: 

You  are  hereby  notified  that  the 
commissioners  appointed  by  the  court 
to  assess  the  damages  which  you  may 
sustain  by  reason  of  the  appropriation 
of  your  property  by  said  plaintiff  for 
the  purpose  mentioned  in  its  petition, 
did  on  the  seventeenth  day  of  April, 
1S93,  file  and  report  all  their  proceed- 
ings as  such  commissioners."  Leaven- 
worth Terminal  R.  &  B.  Co.  r.  Atchison, 
137  Mo.  218,  223,  37  S.  W.  913. 

XVI.  Bond  for  Payment  of  Assessed 
Damage  in  Condemnation  Pro- 
ceedings. 

"The    Rock    Island    and   Alton    Rail- 


road Company,  prin('i]i:il,  and  David 
Skilling.  \iu\wvi  !•;.  llaggart,  William 
H.  Wilson,  !•'.  T.  Hale,  securities, 
acknowicdgf  tiicmselves  to  bo  jointly 
and  severally  bound  unto  Alexander  J. 
Hawks,  .lolm  (iamon  and  Mary  Ann 
(laiMon,  his  wife,  Robert  Scathe,  James 
Coultas,  Hezekiah  Evans,  Hiram 
Kelly,  .Tolin  Collins,  and  William  G. 
Coy,  according  to  their  relative  and 
respective  several  interests,  in  the  penal 
sum  of  three  thousand  dollars  ($3,000), 
on  this  express  condition,  tliat  the 
said  railroad  company  shall,  on  the  as- 
sessment of  damages,  to  be  made  to 
secure  right  of  way  for  said  railroad, 
pay  to  tlie  obligees,  relatively  and  re- 
spectively, damages  which  may  be  as- 
sessed as  aforesaid,  then  this  bond  to 
be  ^oid,  otherwise  to  remain  in  full 
force  and  effect.  Given  under  our 
hands  and  seals,  this  26th  day  of  May, 
1858."  St.  Louis,  etc.  R.  Co.  v.  Coul- 
tas, 33  111.   189. 

XVIL  Application  for  Assessment  of 
Damages  by  Jury  in  Condemna- 
tion Proceedings. 

"To  the  Hon.  County  Commissioners 
for  the  county  of  Middlesex,  at  their 
meeting  to  be  held  at  Cambridge  on 
the  twenty-fifth  day  of  March,  1845, 
by  adjournment  from  the  first  Tues- 
day of  January,  1845. 
The  petition  of  Lucy  J.  Walker  of 
Charlestown,  in  said  county,  respect- 
fully represents:  That  at  a  special  meet- 
ing of  your  Honors  held  at  Charles- 
town  in  said  county,  on  the  fourteenth 
of  November  last,  she  presented  her 
petition  for  an  appraisement  of  damages 
against  the  Boston  and  Maine  Exten- 
sion Railroad  Company,  occasioned  by 
the  laying  out  and  constructing  tTie 
railroad  of  said  company  over  and 
across  the  flats  appurtenant  to  the 
wharf  estate  owned  by  your  petitioner, 
as  set  forth  in  her  said  petition,  when 
and  where  your  Honors,  having  viewed 
the  premises,  heard  the  respective 
parties.  And  at  the  meeting  of  your 
Honors,  held  at  said  Cambridge  on  the 
first  Tuesday  of  January,  1845,  you  did 
estimate  and  award  the  damages  sus- 
tained by  your  petitioner,  to  be  paid 
her  by  said  company,  at  the  sum  of 
eight  hundred  dollars,  with  costs  taxed 
at  the  sum  of  forty-five  dollars  eighty- 
seven  cents.  That  your  petitioner  is 
dissatisfied  with  said  estimate,  and 
wishes  to  have  her  said  damages  as- 
sessed by  a  jury.     Wherefore  she  prays 
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your  honors  to  issue  your  -warrant  for 
a  jury  to  assess  her  said  damages, 
agreeable  to  the  statute  in  such  eases 
made  and  provided."  Walker  v.  Bos- 
ton &  M.  K.,  3   Cush,   (Mass.)    1. 

XVm.  Order  To  Summon  Jury  in 
Condemnation   Proceedings. 

"Middlesex,  ss.'  County  Commissioners' 
meeting  at  Cambridge,  January,  1846, 
and  by  adjournment  at  said  Cam- 
bridge on  the  twenty-sixth  day  of 
March,  1846. 

This  petition  was  presented  to  the 
county  commissioners  at  their  January 
meeting  last,  and  thence  said  petition 
hath  been  continued  from  time  to  time, 
to  this  time.  It  is  now  ordered,  that 
the  clerk  forthwith  issue  a  warrant, 
directed  to  the  sheriff  of  said  county 
of  Middlesex,  to  summon  a  jury  ac- 
cording to  law  in  such  case  made  and 
provided  for  the  purposes  in  said  peti- 
tion mentioned."  Walker  r.  Boston  & 
M.  E.,  3  Ctish.    (Mass.)    1. 

XIX.  Verdict  of  Jury  In  Condemna- 
tion Proceedings. 

"Middlesex,  ss.  June  18th,  1846.  Ver- 
dict of  the  jury  in  the  case  of  Lucy 
J.  Walker,  of  Charlestown,  petition- 
er, against  the  Boston  and  Maine 
Railroad  Company. 
The  jury  empaneiied  by  Samuel 
Chandler,  sheriff  of  said  county,  to 
estimate  and  assess  the  damages  sus- 
tained by  the  said  Lucy  J.  Walker,  oc- 
casioned by  laving  out  and  construct- 
ing the  railroad  of  said  company  over 
and  across  her  land  and  flats,  as  set 
forth  in  her  petition,  having  been  first 
duly  sworn,  by  Samuel  Chandler,  sher- 
iff, and  having  chosen  Orr  S.  Town 
foreman,  by  ballot,  after  viewing  the 
premises,  and  fully  hearing  the  evi- 
dence and  the  parties,  do  find,  and  our 
verdict  is,  that  the  said  Lucy  J. 
Walker  recover,  against  the  said  Bos- 
ton and  Maine  Railroad  Comjjany,  the 
sum  of  fourteen  hundred  and  fifty 
dollars  and  seventy-one  cents,  as  her 
damages  sustained  as  aforesaid.  In 
witness  whereof,  we  have  hereunto  set 
our  hands  and  seals,  this  eighteenth 
day  of  June.  A.  D.  1846."  Walker  f?. 
Boston  &  M.  R.,  3  Thish.   (Mass.)   1. 

XX.  Judgment  on  Findings,  Jury  Be- 
ing Waived,  in  Condemnation 
Proceedings. 

"The  cinirt  being  sufficiently  ad- 
vised, (loth  firnl  that  the  value  of  tliP 
property  in  controversy,  to-wif,  lot  7, 
in    block    18,    in    Carpenter's    addition 


to  Chicago,  is  the  sum  of  $10,000.  The 
court  also  finds  that  the  value  of  the 
frame  buildings,  situated  in  the  rear 
of  said  lot,  is  the  sum  of  $2500.  The 
court  also  finds  that  the  value  of  the 
partially  constructed  brick  building 
upon  the  front  part  of  said  lot,  as  a 
part  of  a  building  to  be  completed  upon 
said  lot,  including  the  present  cost  of 
the  construction  thereof,  and  the 
respondent's  own  trouble  and  loss  of 
time  in  the  preparation  of  said  build- 
ing, and  for  loss  of  use  of  capital  in- 
vested therein,  for  architect's  fees,  the 
amount  for  which  the  respondent  is 
liable  to  contractors,  and  the  incon- 
venience and  cost  of  the  removal  of 
his  business  from  said  premises,  tBe 
sum  of  $5500,  making  a  total  com- 
pensation for  all  damages  resulting 
from  the  taking  of  said  premises,  the 
sum  of  $18,000.  Therefore  it  is  or- 
dered and  adjudged  by  the  court,  that 
the  full  compensation  for  the  taking  of 
the  said  premises,  and  for  all  damages 
to  the  respondents,  William  P.  Hock, 
and  Wilhelmina  Hock,  his  wife,  shall 
be  the  sum  of  $18,000,  of  which  sum 
$966  is  to  be  paid  to  Gustav  Wolff,  in 
full  of  his  claim  upon  the  premises; 
.  .  .  that  petitioner  may  enter  upon 
said  premises,  and  shall  have  exclusive 
possession  thereof,  for  the  use  and  pur- 
pose of  said  railroad  company,  upon 
the  payment  of  said  sum  of  $966  to 
said  Wolff,  and  the  sum  of  $17,034  to 
the  said  William  P.  Hock."  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Hock,  118  111. 
587,  9  N.  E.  205. 

XXI.    Order  on  Condemnation  of  Land. 

That  court  (state  supreme  court),  on 
Xovember  19,  1891,  issued  a  peremptory 
writ  of  mandamus,  as  praved  for.  89 
Mich.  210.  On  November  30,  1891, 
the  circuit  court,  in  compliance  with 
this  writ,  entered  an  order,  which,  as 
amended,  confirmed  the  verdict  and 
award  of  the  jury,  and  also  provided  as 
follows: 

"It  is  further  ordered  that  within 
sixty  days  from  the  date  of  this  or- 
der the  Fort  Street  Union  Depot  Com- 
])any  is  required  to  tender  and  pay  to 
Absalom  Backus,  Jr.,  the  sum  of  seven- 
teen thousand,  eight  hundred  and  fifty 
dollars,  and  to  A.  Backus,  Jr.  &  Sons 
the  sum  of  seventy-eight  thousand,  two 
hundred  and  ninety-three  dollars,  and 
to  James  N.  Dean  and  William  H. 
Davidson,  executors,  the  sum  of  one 
dollar,  together  with  their  costs  and  ex- 
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ponses,  if  tlio  same  liavc  boon  taxed, 
iiicluiliiijj  an  attorney's  foe  of  twonty- 
fivo  dollars;  and  if  the  said  parties  or 
either  of  them  refnse  to  accept  the 
tender  and  iniyinent  of  said  sums  the 
Fort  Street  I'nioii  Depot  Company  is 
required  to  deposit  the  same,  under 
the  supervision  of  tiio  clerk  of  this 
court,  in  the  Detroit  National  Bank  and 
to  the  credit  of  this  cause,  including 
said  costs  and  expenses;  provided,  that 
if  said  costs  and  expenses  have  not 
been  taxed  within  the  said  sixty  days 
the  same  to  be  so  deposited  within  five 
days  after  they  are  taxed. 

Said  money  shall  remain  on  deposit 
in  said  bank,  but,  at  the  risk  of  the 
petitioner,  subject  to  be  drawn  there- 
from and  to  be  paid  to  the  parties  en- 
titled to  the  same  on  orders  signed 
by  one  of  the  judges  of  this  court  and 
countersigned   by   the   clerk. 

It  is  further  ordered  that  upon  the 
tender  and  payment  or  deposit  of  said 
sum  of  ninety-six  thousand,  one  hun- 
dred and  forty-four  dollars,  and  of  said 
costs,  expenses,  and  counsel  fees,  as 
aforesaid,  the  Fort  Street  Union  Depot 
Company  shall  be  enlitied  to  enter 
upon  and  take  possession  of  and  use 
the  right  of  way  above  described  for 
the  purpose  of  its  incorporation  under 
its  articles  of  association  and  the  Con- 
stitution and  laws  of  this  state,  and 
that  said  respondent  shall  be  divested 
and  barred  of  all  right,  estate,  and 
interest  in  such  right  of  way  until  such 
right  or  title,  shall  be  again  legally 
vested  in  them  and  said  right  of  way 
shall  be  deemed  to  have  been  acquired 
by  said  company  for  public  use." 
Backus'  &  Sons  v.  Fort  Street  Union 
Depot  Co.,  169  U.  S.  557,  18  Sup.  Ct. 
445,  42  L.   ed.  853. 

XXTT.     Notice  of  Appeal  From  Assess- 
ment by  Commissioners. 

"You  will  please  take  notice  that 
we  have  appealed  from  the  assessment 
of  damages  made  by  the  commissioners 
appointed  by  S.  P.  McCaddon,  sherifT 
of  Johnson  county,  state  of  Iowa,  on 
the  26th  day  of  August  and  the  14th 
day  of  September,  A.  D.  1872,  on  our 
land  for  right  of  way  for  said  railroad 
company.  The  land  described  as  fol- 
lows, to-wit:  the  west  half  of  the 
southwest  quarter  of  section  27,  in 
township  80,  north  of  range  5,  west 
of  the  5th  P.  M.,  to  the  circuit  court 
of  the  state  of  Iowa,  in  and  for  John- 


will  be  brought  on  for  further  proceed- 
ing at  the  Is'ovember  term  of  the  cir- 
cuit court,  to  be  begun  and  held  at 
the  court  house  in  Iowa  city,  in  said 
county,  on  the  18th  day  of  November, 
A.  D.'  1875. 
ILahn  &  Wife, 
PlaintifTs. 

Cornell  &  Bro., 
Attorneys   for    plaintiffs." 
Ilahn    V.   C.   0.   &   St.   J.   E.   Co.,   43 
Iowa   333.  I 

XXIII.  Appeal  From  Order  of  Board 
of  Aldermen  in  Condemnation 
Proceedings. 

To  the  board    of   aldermen   of   the   citj* 

of  Edina,  Knox  county,  Missouri. 

You  are  hereby  notified  that  I  have 
appealed  from  your  order  approving  the 
rejiort  of  the  commissioners  (Kufus  M. 
Eiiiger,  William  J.  Slaughter  and  V.  E. 
Lycan)  appointed  by  you  on  the  first 
day  of  May,  1893,  to  assess  damages 
to  me  and  others  for  the  location  and 
establishment  of  Cottey  street  on  and 
over  my  lands  in  said  city  of  Edina. 
Said  report  being  dated  the  fifth  day 
of  June,  1893;  and  said  order  of  ap- 
proval being  dated  the  third  day  of 
July,  1893;  and  that  said  appeal  is  tak- 
en to  said  circuit  court  of  Knox  coun- 
ty, Missouri,  from  said  order  of  ap- 
proval and  from  said  report  of  said 
commissioners  and  from  all  orders  or 
proceedings  of  said  board  of  aldermen 
in  said  premises. 

Given  under  my  hand  this  tenth  day 
of  October,   1893. 

Mary  L.  Shoot,  appellant. 
By  E.  G.  Balthrope,  her  attorney. 

City  of  Edina  v.  Shoot,  129  Mo.  354, 
31  S.  W.  767. 

XXrV.  Complaint  for  Injimction 
Against  Using  Without  Compen- 
sation. 
"The  jilaintiff,  Herman  Koenig,  a 
resident  of  Lincoln,  Lancaster  county, 
and  state  of  Nebraska,  complains  of 
the  said  defendant,  the  Chicago,  Bur- 
lington &  Quincy  E.  E.  Co.,  and  al- 
leges that  said  defendant  is  a  foreign 
and  non-resident  railroad  corporation, 
organized  and  incorporated  under  the 
laws  of  the  state  of  Illinois  and  oper- 
ating a  line  of  railroad  from  the  city 
of  Chicago,  in  the  state  of  Illinois, 
to  the  city  of  Lincoln,  in  the  state 
of  Nebraska,  and  from  thence,  either 
by  lease  or  otherwise,  various  other 
railroads    radiating    in    different    direc- 


son   county,   and   that   such   an   appeal  I  tions  from  the  said  city  of  Lincoln,  In 
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said  state  of  Nebraska.  The  said  plain- 
tiff alleges  that  he  is  the  owner  of,  and 
has  the  legal  title  to,  and  is  in  the  pos- 
session of,  lot  two,  in  block  thirtj'-one, 
of  the  city  of  Lincoln,  county  of  Lan- 
caster, and  state  of  Nebraska,  that  he 
has  a  house  upon  the  same,  wherein  he 
resides,  and  that  said  property  is  of 
the  value  of  $8,000.  Plaintiff  avers 
that  the  said  defendant  has  laid  its 
railroad  tracks  across  the  west  end  of 
said  lot  two,  in  said  block  thirty-one 
aforesaid,  and  extended  the  same  from 
its  main  track  across  said  lot  to  the 
warehouse  and  store-building  of  one 
Henry  T.  Clarke,  situated  at  the  inter- 
section of  Eighth  and  P  streets  in  said 
city  of  Lincoln;  and  the  said  plaintiff 
alleges  that  the  said  defendant  unlaw- 
fully, and  without  the  assent,  knowl- 
edge, or  permission  of  the  said  plain- 
tiff, entered  upon  said  lot  of  the  plain- 
tiff's and  laid  its  track  and  railroad 
ties  thereon  and  is  now  operating,  haul- 
ing, and  running  its  freight  cars  across, 
over  said  track  and  across  the  lot  of 
this  plaintiff  to  the  said  warehouse 
aforesaid  of  the  said  Henry  T.  Clarke, 
without  having  compensated  this  plain- 
tiff for  his  damages  or  tendered  pay- 
ment for  the  use  and  occupation  of 
said  premises,  and  without  having  tak- 
en any  steps  to  condemn  said  land 
under  the  laws  of  the  state  of  Ne- 
braska, or  securing  to  this  plaintiff 
compensation  in  any  manner  whatso- 
ever for  the  damage  occasioned  by  the 
occupancy  of  safd  lot,  and  the  use 
thereof,  and  for  the  operation  of 
trains  and  cars  across  the  same.  And 
the  plaintiff  avers  that  by  reason  of 
the  building  in  the  construction  of  said 
railroad  across  said  lot,  and  the  opera- 
tion of  engines,  trains,  and  cars  over 
the  same,  contrary  to  law,  and  with- 
out the  consent  and  permission  of  tliis 
plaintiff,  he  has  suffered  great  and  ir- 
rejiarablc  injury  and  has  been  deprived 
of  the  peaceful  enjoyment  of  said 
premises  and  the  life  of  himself  and 
ifamily  has  been  and  is  daily  endan- 
gered by  the  passing  and  repassing  of 
cars  over  said  track.  Plaintiff  also 
alleges  that  he  has  no  adequate  remedy 
at  law,  and  that  except  for  the  inter- 
position of  this  court  he  will  be  em- 
broiled in  a  multiplicity  of  suits. 
Plaintiff  further  alleges  that  the  said 
defendant  threatens  to  of)ntinue  the 
use  of  said  track  for  said  railroad  pur- 
poses and  operate  trains  over  and  across 
said    lot,    notwithstanding    the    request 


of  this  plaintiff  to  desist  therefrom, 
unless  restrained  by  the  order  of  this 
court."  Koenig  v.  Chicago,  etc.  K,  Co., 
27   Neb.   699,  43   N.   W.  423. 

XXV.  Complaint  in  Action  for  Dam- 
ages by  Landowner  on  Condemna- 
tion. 

"That  he  is  the  owner  of  lots  num- 
bers 6,  7,  8,  and  9,  in  block  31,  and 
lots  numbers  4  and  5,  in  block  38,  all 
in  the  Osage  Carbon  Company's  sec- 
ond addition  to  Osage  City,  in  Osage 
county,  state  of  Kansas;  that  said  sec- 
ond addition  is  duly  platted  of  rec- 
ord, and  the  streets  and  alleys  there- 
of, including  F  street,  are  duly  and 
lawfully  dedicated  and  opened  to  the 
public  as  such  streets  and  alleys,  and 
that  the  portion  of  said  second  addi- 
tion, embracing  plaintiff's  said  lots,  is 
within  the  corporate  limits  of  said 
Osage  City;  that  plaintiff  selected,  pur- 
chased, improved,  occupied  and  culti- 
vated, and  now  occupies  and  cultivates 
said  lands  with  reference  to  and  for 
the  purpose  of  his  comfort,  conven- 
ience and  profit  and  the  comfort  and 
convenience  of  his  family,  and  as  his 
and  his  family's  homestead;  that,  in 
furtherance  and  pursuance  of  said  pur- 
poses, he  has  improved  said  lands  with 
fences,  family  residence,  barns  and 
other  necessary  buildings,  with  fruit, 
ornamental  and  other  trees,  shrubs  and 
plants,  all  at  an  aggregate  expense  to 
him   of   $800. 

"And  plaintiff  says  that  the  defend- 
ant is  a  railroad  corporation,  duly  or- 
ganized under  the  laws  of  the  state 
of  Kansas,  owning,  constructing,  oc- 
cupying and  operating  a  standard- 
gauge  railroad,  known  and  styled  the 
Ott,awa,  Osage  City  &  Council  Grove 
Railroad;  that  said  railroad  is  by  de- 
fendant located,  constructed  and  oper- 
ated on  and  along  the  whole  of  F 
street  in  said  s(>cond  addition  to  Osage 
City,  length  and  breadth,  and  on  and 
along  the  south  line  and  front  of  said 
lots  Nos.  6,  7,  8,  and  9,  in  said  block 
31,  and  on  and  along  the  north  line 
and  front  of  said  lots  4  and  5  in  block 
38  of  said  second  addition;  that  in 
constructing,  locating  and  operating 
said  railroad  on  and  along  said  street, 
and  upon  and  along  said  liiies  and 
fronts  of  said  lands  of  plaintiff,  de- 
fendant has  dug  and  excavated  large 
and  deep  ditches  along  and  upon  said 
street  and  along  and  upon  said  the 
said  lines  and  fronts  of  plaintiff's  said 
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lands,  ami  raised  ami  buildoil  a  great 
t'lovation  aloiijj  ami  uih)ii  said  stioot, 
and  aloiifj  and  uiKiii  tlic  said  linos  and 
fronts  of  said  lands  of  jdaintifl",  and 
has  laid,  fixed  and  fastened  alonjr  and 
upon  the  top  of  said  elevation,  for  tho 
■whole  lenjjth  thereof,  the  ties  and  tracli 
of  said  railroad;  that  thereby  defend- 
ant has  wholly  occupied  and  destroyed 
eaid  F  street,  length  and  breadth,  and 
particularly  on  and  along  said  lines 
and  fronts  of  plaintiff's  said  lands  as 
such  streets  and  highways;  and  tliat 
said  defendant  has  not  repaired, 
amended  or  restored  said  street  or  any 
part  thereof,  or  sought,  undertaken  or 
attempted  to  repair,  mend  or  restore 
said  street  or  any  part  thereof  to  its 
original  or  to  any  condition,  state  or 
degree  of  usefulness  or  availability  as 
such  street  or  ])ublic  highway.  And 
plaintiff  further  says  that  said  street 
on  and  along  said  lines  and  fronts  of 
his  said  lands  is  the  only  means  of 
ingress  or  egress  to  his  said  lands,  or 
appertaining  in  any  way  thereto. 

"And  he  further  says  that  the  loca- 
tion, construction  and  operation  of  said 
railroad  by  said  defendant  as  herein- 
before complained  of,  has  destroyed, 
injured  and  impaired  his  said  fences, 
dwelling  house,  barns  and  other  build- 
ings and  improvements  on  said  lands, 
and  rendered  them  useless,  untenable 
and  unavailable,  and  has  rendered  said 
lands  and  premises  unfit,  undesirable 
and  untenable  for  the  uses  and  con- 
veniences and  comforts  aforesaid,  to 
his  damage  in  the  sum  of  $1,000. 
Wherefore  he  prays  judgment  against 
said  defendant  for  said  sum  of  $1,000, 
his  damages  so  as  aforesaid  sustained." 
Ottawa,  O.  C.  &  C.  G.  E.  Co.  v.  Lar- 
son, 40  Kan.  301,  19  Pac.  661. 

XXVI.  Complaint  for  Injury  to  Ad- 
joining Property  in  Condemna- 
tion. 

"Charles  Fox  complains  of  the  Balti- 
more &  Ohio  Railroad  Company,  a  cor- 
poration created  by  the  laws  of  the 
State  of  Maryland,  which  has  been 
summoned  to  answer,"  .  .  .  "of  a 
plea  of  trespass  on  the  case,  for  that, 
whereas  the  said  plaintiff  on  the  5th 
day  of  September,  A.  D.  1885,  at  the 
said  county  of  Wood,  was  lawfully  and 
peacefully  in  his  demesne  as  of  fee, 
and  continually  from  thenceforth  hith- 
erto was  seized,  and  yet  is  seized,  as 
aforesaid,  of  a  certain  lot  and  prem- 
ises   lying    and    being    in    the    county 


of  Wood,  city  of  Parkersburg,  W.  Va., 
Avery  street,  and  bounded  and  de- 
scribed as  follows,  to- wit:  Beginning 
at  a  point  on  Avery  street,  on  the 
west  side  thereof,  twenty-five  feet  from 
Neal  vStreet,  thence  sixty-four  feet, 
parallel  with  Neal  street,  towards  Mar- 
ket street;  thence  twenty  feet,  parallel 
with  Avery  street,  towards  Court 
street;  thence  sixty-four  feet,  parallel 
with  Neal  street;  thence  twenty  feet 
to  the  beginning — it  being  the  same 
property  conveyed  to  said  plaintiff  by 
C.  iShattuck  and  wife  by  deed  dated 
the  8th  day  of  December,  1879,  and 
of  record  in  the  county  clerk's  office 
of  the  County  Court  of  Wood  county, 
in  Deed-Book  41,  page  176,  which  said 
lot  of  the  plaintiff  is  of  great  value, 
to-wit,  of  the  value  of  fifteen  hundred 
dollars;  and  by  reason  thereof  the  said 
plaintiff,  before  and  at  the  time  of 
the  committing  of  the  grievance  here- 
inafter mentioned  by  said  defendant, 
had  the  right  for  himself,  servants  and 
tenants  to  use,  enjoy,  pass  and  repass 
over  and  along  said  Avery  street  on 
foot  and  with  carts,  carriages  and  other 
vehicles,  and  also  to  have  convenient 
access  to  lot  and  premises  from  said 
Avery  street,  from  time  to  time,  for 
the  necessary  ingress  and  egress  to  and 
from  said  lot  and  premises,  and  for  the 
beneficial  occupation  and  enjoyment  of 
the  same:  Nevertheless  the  defendant 
well  knowing  the  premises,  to-wit,  on 
the  day  and  year  aforesaid,  at  the  coun- 
ty aforesaid,  unlawfully,  wrongfully 
and  injuriously,  and  without  the  con- 
sent of  tlie  said  plaintiff,  laid  a  rail- 
road track  through  said  Avery  street 
in  front  of  said  plaintiff's  property, 
about  eight  feet  from  the  sidewalk,  and 
hath  unlawfully,  wrongfully  and  in- 
juriously kept  and  continued  to  keep 
the  said  railroad  track  so  laid  by  it  as 
aforesaid  through  said  street  for  a  long 
space  of  time,  to-wit,  from  thence 
hitherto,  and  thereby  during  all  the 
time  last  aforesaid,  the  said  defendant, 
by  the  track  so  laid  through  and  along 
said  Avery  street,  and  by  the  use  made 
of  it,  of  said  track,  unlawfully,  wrong- 
fully, and  injuriously  deprived  the  said 
j)laintiff  from  having  full  and  free  ac- 
cess to  said  lot  and  premises,  and  his 
facilities  for  ingress  and  egress  to  and 
from  the  said  lot  and  premises  have 
been  greatly  interrupted  and  cut  off, 
and  the  value  of  said  lot  and  premises 
thereby  greatly  diminished  and  dam- 
aged to  the  value  of  four  hundred  and 
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ninety-nine  dollars.  And  whereas,  also, 
the  plaintiff,  before  and  at  the  time 
of  committing  the  grievance  heretofore 
and  hereafter  mentioned,  being  so  pos- 
sessed of  his  said  lot  and  premises 
as  in  first  count  is  set  forth,  situated 
as  aforesaid  on  Avery  street  in  the 
city  of  Parkersburg,  and  upon  which 
lot  and  premises  there  is  situated  a 
dwelling  house  and  appurtenances, 
which  said  dwelling  house  had  long  be- 
fore said  grievance  complained  of,  and 
thence  hitherto,  and  now  is  occupied 
by  tenants  of  said  plaintiff,  and  by  the 
occupation  of  said  lot,  premises,  and 
dwelling-house  by  said  tenants  the 
plaintiff  has  derived  great  rents  and 
profits  and  emoluments,  and  he,  by 
means  of  said  common  highway,  ease- 
ments, and  public  street,  had,  together 
with  the  tenants,  comfortable,  safe, 
and  convenient  access  to  his  said  prop- 
erty; and  the  said  defendant,  not  be- 
ing ignorant  of  the  premises,  but 
wrongfully  and  injuriously  contriving 
and  intending  injury,  and  to  hinder  and 
deprive  him,  the  said  plaintiff,  of  the 
use,  enjoyment,  and  benefit  of  his  said 
property,  and  of  the  rents  and  profits 
and  emoluments  aforesaid,  and  of  the 
peaceful  and  uninterrupted  occupancy 
and  use  of  the  same,  and  of  safe  and 
convenient  access  and. ingress  to  and 
from  the  same,  and  without  the  con- 
sent and  against  the  protest,  'did,  as 
aforesaid,  lay  and  construct  a  railroad 
track  on  said  Avery  street  in  front  of 
the  plaintiff's  said  dwelling  house;  and 
the  said  defendant  during  all  the  period 
aforesaid  since  the  laying  of  said  track 
has  placed  thereon  divers  freight  cars, 
and  caused  the  same  to  .  .  .  moved 
and  transported  and  propelled  to  and 
from,  over  and  along  said  track,  by 
means  of  a  locomotive  or  steam  engine 
attached  thereto,  causing  great  jarring 
noises  and  disturbing  sounds  with  bells 
and  steam  whistles,  thereby  rendering 
it  dangerous,  inconvenient,  and  unsafe 
for  plaintiff  or  his  tenants  to  travel 
over  and  use  said  street  and  highw:  y 
for  a  long  space  of  time  thenceforth 
hitherto,  and  thereby,  during  all  the 
time  aforesaid,  said  street  and  high- 
way was  and  still  is  greatly  obstructed 
and  stopped  up,  and  by  means  of  all 
of  said  premises  said  plaintiff  saith 
that  he  and  his  tenants  are  subjected 
to  great  inconvenience,  and  prevented 
from  occupying  said  lot,  dwelling-house 
and  premises,  and  enjoying  the  same 
in  90  coavcnient  and  beneficial  a  man- 


ner as  otherwise.  .  .  .  might  and  would 
have  done  but  for  the  laying  of  the 
said  railroad  track  as  aforesaid,  and 
the  said  dwelling-house  and  premises 
have,  by  means  of  the  said  premises 
aforesaid,  been  greatly  damaged,  les- 
sened in  value,  and  permanently  in- 
jured; wherefore  the  said  plaintiff  saith 
he  has  sustained  damages  in  the  sum 
of  four  hundred  and  ninety-nine  dol- 
lars; and  therefore  he  sues,"  etc.  Fox 
r.  Baltimore  &  O.  E.  Co.,  34  W.  Va. 
466,   12   S.   E.   757. 

EXTEY,  WEIT  OF.— See  Writ  of  En- 
try. 
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15.  Notice  of  Motion  for  Decree,  477 

16.  Petition    To  Enter  Decree  Nunc 
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CROSS-REFERENCES: 
Guardian  and  Ward: 

Petition  for  Appointment  of  a  Gen- 
eral   Guardian. 
Surplusage  and  Scandal: 

Exceptions  to  Bill  for  Scandal  and 
Impertinence; 

Exceptions  to  Answer  for  Scandal 
and  Impertinence; 

Order  To  Expunge  Scandal  and  Im- 
pertinence on  Submission  to  Ex- 
ceptions; 

Order  To  Expunge  Scandal  and  Im- 
pertinence From  Answer  on  Report 
of  Master. 

I.     Jurisdiction. 

A.  On  What  Jurisdiction  Depends. 
Note. — Equity     jurisdiction     depends 

on  the  statement  of  a  cause  of  action 
in  equity  in  the  bill.  The  so-called 
jurisdiction  clause  (see  Bills  and  An- 
swers, I,  F)  is  merely  formal  and  has 
no  legal  effect. 

B.  Exclusive   Jurisdiction, 

For  bills  setting  out  causes  under 
the  OKclusive  jurisdiction,  see  titles  as 
follows  in  this  volume:  Chattel  Mort- 
gages (same  title);  Decedents'  Estates 
(same  title);  Election  (see  Choice  and 
Election  of  Eemedies) ;  Guardian  and 
Ward  (same  title);  Husband  and  Wife 
(same  title);  Liens  (same  title);  Mar- 
shaling Assets  (same  title)  Mortgages 
(same  title);  Pawns  and  Pledges  (see 
Pledges) ;  Penalties,  Forfeitures  and 
Fines  (same  title);  Trusts  and  Trustees 
(same  title);  Wills   (same  title). 

C.  Concurrent  Jurisdiction. 

For  bills  setting  out  a  cause  of  ac- 
tion under  the  concurrent  jurisdiction, 
see  titles  as  follows  in  this  volume: 
Account  and  Accounting  (same  title) ; 
Contribution  (same  title);  Dower,  Pro- 
ceedings To  Recover  (same  title); 
Fraud  and  Deceit  (same  title);  In- 
junctions (same  title) ;  Interpleader 
(same  title);  Mistake  (see  Reforma- 
tion, Rescission  and  Cancellation) ; 
Partition  (same  title);  Partnership 
(same  title);  Payment  (same  title); 
Principal  and  Surety  (see  Contribu- 
tion) ;    Reformation    (same    title) ;    B*" 
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scission  and  Cancellation  (same  title) ; 
Set-Off  and  Counterclaim  (same  title); 
Specific  Performance  (same  title) ;  Sub- 
rogation (same  title). 

D.     Auxiliary  Jurisdiction. 

For  forms  setting  out  a  cause  of 
action  under  the  auxiliary  jurisdiction, 
see  titles  as  follows  in  this  volume: 
Creditors'  Suit  (same  title);  De  Bene 
Esse  (see  Depositions);  Discovery  (same 
title);  Ne  Exeat  (same  title);  Perpet- 
uation of  Testimony  (same  title) ;  Quia 
Timet    (same   title). 

II.     Procedure. 
A.     General. 

1.  Frame  of  Bills. 

See  the  title  "Bills  and  Answers" 
in  this  volume;  U.  S.  Eq.  Eule,  Nos. 
18,  24,  25,  26,  27,  8  Standard  Proc. 
500-512. 

Note.— FiUng  of  Bill.  See  title 
"Filing"  in  volume;  U.  S.  Eq.  Eule 
No.  1,  8  Standard  Pkoc.  500-512. 

2.  Parties   to   Bills. 

See  title  "Parties"  in  this  volume; 
U.  S.  Eq.  Rule,  Nos.  26,  27,  8  Standard 
Proc.  500-512. 

3.  Service   of  Bill. 

See  "Service  of  Process  and  Papers" 
in  this  volume. 

a.     Affidavit    of    Non-delivery     of 
Bill 
J.    E.,    solicitor    for     the     defendant 
C.  D.,  being  duly  sworn,  deposeth   and 

saith,    that    on    the    day    of 

last  he  personally  served  upon 


0.  M.  D.,  solicitor  for  the  complainant 
in  this  cause,  a  notice  of  the  order  of 

this   court    made   on    the   day 

of   ,    requiring    him    to    deliver 

a  copy  of  the  bill  of  com[>laint  hi 
this  cause  within  twenty  days  after 
such  service  (or,  a  notice,  of  which 
the  annexed  is  a  true  copy),  but  no 
copy  of  such  bill  has  as  yet  been 
served  upon  this  deponent.  2  Barb. 
Ch.   Pr.   401. 

b.     Order    Di.imi.ising      Suit     for 

Non-delivery  of  a  Copy  of 

Bill. 
On  reading  and  filing  due  proof  of 
the  service  upon  the  com[)lainant 's 
solicitor,  more  than  twenty  days  since, 
of  notice  of  the  order  of  this  court, 
made  on  the  <lay  of 


last,  requiring  the  complainant  to  de- 
liver to  the  defendant's  .solicitor  a  copy 
of  the  bill  of  complaint  in  tliis  cause 
within  twenty  days  after  service  of 
such  notice,  or  that  in  default  thereof 
said   bill   be   dismissed   with   costs,   and 


that  no  copy  of  such  bill  has  been 
served  upon  the  defendant's  solicitor; 
on  motion,  etc.,  ordered  that  the  bill 
in  this  cause  be  dismissed  with  costs, 
to  be  paid  by  the  complainant,  for 
want  of  prosecution.  2  Barb.  Ch.  Pr. 
401, 

4.  Process. 

See  the  title  "Process"  in  this  vol- 
ume; U.  S.  Eq.  Rule,  Nos.  1,  7,  12,  13, 
14,  15,  8  Standard  Proc.  500-512. 

5.  Appearance. 

See  the  title  "Appearances"  in.  this 
volume. 

6.  Pro  Confesso. 

See  the  title  "Default"  in  this  vol- 
ume; U.  S.  Eq.  Rule,  No.  16,  8  Stand- 
ard Proc.  500-512. 

a.     Order    for   Decree     Pro     Con- 
fesso Where  Defendant  Ap- 
pears   and     Waives     Objec- 
tions. 
This    cause    coming    on,    etc.,    in    the 
presence  of  counsel  for  the  plaintiff  (if 
there  are  defendants  who  api^ear,   add, 
and    for    the    defendants    A.    and    B.); 
and  the  defendant  C.  now  appearing  by 
counsel,   and   waiving  all   objections  to 

the    order,    dated   the   day   of 

preliminary  order),  and  pray- 


ing to  be  heard  to  argue  the  case 
upon  the  merits  stated  in  the  bill; 
this  court  doth  order  that  the  plain- 
tiff's bill  be  taken  pro  confesso  against 
the  said  defendant  C.  And  doth  order 
and  decree,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2348;  2  Seton  Dec. 
(Eng.   ed.  1862)    1128. 

b.     Order    for    Decree    Pro     Con- 
fesso      Where      Defendant 
Does  Not  Appear  at  Hear- 
ing. 
This    cause    coming    on,    etc.,    in    the 
presence    of    counsel    for    tlie    plaintiff 
(if    there    are    defendants    who    appear, 
add,    and    for    the    defendants    A.    and 
B.);    and   whereas,    etc.    (recite    shortly 
tiie    proceedings    for   obtaining   the   ap- 
pearance  of  the  defendant);    and   upon 
reading    the    plaintiff's    bill    duly,    etc.; 
and  upon   hearing  wliat  was  alleged  by 
the   counsel    for    the    plaintiff    (and    for 
the   defendants  A.   and    B.),   this   court, 
etc.,    doth     order     that     the     plaintiff's 
bill   be  taken   pro  confesso   against  the 
said  defendant  ('.     And  doth  order  and 
decree,    etc.      3    Dan.    Ch.    PI.     &     Pr. 
(Perkins'   ed.)    2318. 

7.     Guardians    and    Prorhrin     .-imis. 
See   the   title   "Guardian  Ad  Litem" 
in  tliis  volume;   U.  S.   Eq.  liule.  No.  70, 
8  Standard  Proc.  500-512. 
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S.     D<murr<  r.t. 
Sot>    tlic    title    "Demurrer"    in    this 
volumo;     U.    S.     Kq.     Kulo.     No.     29,    8 
!Stani>aro  !*iuh'.  50(1-.")  1l'. 
I).      i'/<<l.v. 
See  tho  title    "Pleas  in  Equity"   in 
this   volume;    U.   S.    Kq.   Rules,   No.   29, 
S   Stani>arii   Proc.   r)00-r)12. 

10.  Annu'crs. 

See  the  title  "Bills  and  Answers" 
in  this  volume;  U.  S.  J£q.  Rule,  Nos. 
1«.  IS.  30,  3(5,  S  Standard  Proc.  r)00- 
512. 

11.  Dutclaimt  r. 

See  the  title  "Disclaimer"  in  tliis 
volume. 

12.  Cro/ts-Bill. 

See  the  title  "Cross-Bill"  in  this 
volume. 

13.  Bills   of   InicrpUmhr. 

See  the  title  "Interpleader"  in  this 
volume. 

14.  Amendment  of  Bills. 

V.  S.  Eq.  Rule,  Nos.  19,  32,  8  Stand- 
ard Proc.  500-512. 

a.  Affidavit    in    Support    of    Ap- 

plication    To    Amend    Bill 
Before  Eeplication. 

1.  That  the  draft  of  the  prepared 
amendments  to  the  plaintiff's  bill  has 
been  settled  and  approved,  and  signed 
by  the   counsel. 

2.  That  such  amendment  is  not  in- 
tended for  the  purpose  of  delaj'  or 
vexation;  but  because  the  same  is  con- 
sidered to  be  material  for  the  case  of 
the  plaintiff. 

If  after  replication  filed,  or  after 
the  expiration  of  four  weeks  from  the 
time  when  the  answer,  or  the  last  an- 
swer, is  deemed  sufficient,  add: — 

3.  That  the  matter  of  the  proposed 
amendments  is  material,  and  could  not, 
with  reasonable  diligence,  have  been 
sooner  introduced  into  such  bill.  (Show 
also  the  materiality  of  the  amend- 
ments, and  state  such  facts  as  will 
enable  the  court  to  judge,  whether  rea- 
sonable diligence  has  been  used).  3 
Dan.  Ch.  PI.  &  Pr.    (Perkins'  ed.  2184. 

b.  Petition   for  Leave   To    With- 

draw      Eeplication       and 
Amend  Bill. 
To  the  chancellor  of  the  state  of  New 

York: 

The  petition  of  the  above  complain- 
ant respectfully  showeth,  that  the  de- 
fendant in  this  cause  has  caused  his 
appearance  to  be  entered  therein,  and 
has  put  in  his  answer  to  the  bill  of 
complaint;  and  that  your  petitioner  has 
filed    a    replication,    but    no      witnesses 


have  been  exaininod  by  oitlier  party. 
That  since  the  filing  of  such  replication 
your  petitioner  has  been  advised  by 
his  counsel  and  believes,  that  it  is 
essential  to  the  rights  of  your  peti- 
tioner in  this  cause  that  the  bill  there- 
in should  be  aniendeil,  by  adding  there- 
to the  following  statements  (insert 
matter    proposed    to    be    introduced). 

And  your  petitioner  further  shows, 
that  he  had  no  knowledge  of  tho  facts 
above  set  forth,  nor  was  he  aware  of 
the  necessity  of  inserting  them  in  his 
bill,  until  after  the  said  replication 
was    filed. 

V'our  petitioner  therefore  prays  that 
he  may  be  at  liberty  to  withdraw  his 
said  replication,  and  amend  his  said 
bill  by  adding  parties  defendants,  or 
otherwise,  as  he  shall  be  advised,  on 
payment  of  costs.  2  Barb.  Ch.  Pr.  430. 
See  also  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2165. 

c.  Petition    To   Amend    Bill     by 

Adding    Defendant. 
(Title,  etc.)    Showeth, 

That  your  petitioner  filed  his  bill  in 
this  honorable  court  against  the  de- 
fendant, on  the day  of , 

to  which  the  defendant  has  appearecl 
and  put  in  his  answer,  upon  which  your 
petitioner  is  advised  to  make  E.  V. 
a  party  in  this  cause,  and  to  bring 
him  before  the  court  as  a  defendant  to 
the   suit. 

Your  petitioner  therefore  prays  th;it 
he  may  have  leave  to  amend  his  bill 
by  adding  the  said  E.  F.,  a  defendant 
thereto,  with  apt  words  to  charge  him. 

And,  etc.  3  Dan.  Ch.  PI.  &  I'r. 
(Perkins'   ed.)    2157. 

d.  Petition    To    Amend   Bill  Ee- 

quiring    Further  Answer. 
(Title,  etc.)    Showeth, 

That  your  petitioners  having  ex- 
hibited their  bill  against  the  above- 
named  defendant  W.  F.  and  others,  the 
said  defendant  W.  F.  only  hath  ap- 
peared, and  put  in  his  answer  thereto 
(none  of  the  other  defendants  having 
yet  appeared  to  the  said  bill),  since 
which  your  petitioners  are  advised  to 
amend  their  said  bill. 

Your  petitioners  therefore  humbly 
pray,  that  they  may  be  at  liberty  to 
amend    their    said    bill,    as    they    shall 

be    advised,    on    payment   of   $ 

costs  to  the  said  defendant  W.  F.  in 
respect  thereof,  and  without  costs  as 
to    the    other    defendants. 

And,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2157. 
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e.  Petition    To   Amend  Bill   Not 

Requiring  Further  Answer. 
(Title,  etc.)    Showeth, 

That  your  petitioner  (or  petitioners) 
having  exhibited  his  (or  their)  bill  in 
this  honorable  court  against  the  said 
defendant  E.  A.  and  others,  who  have 
all  appeared  thereto  and  put  in  their 
answers;  and  that  your  petitioner  (or 
petitioners)  is  (or  are)  advised  to 
amend  his  (or  their)  said  bill,  but  he 
(or  they)  does  (or  do)  not  require  any 
further  answer  from  the  defendants. 

Your  petitioner  (or  petitioners)  there- 
fore humbly  prays  (or  pray),  that  he 
(or  they)  may  be  at  liberty  to  amend 
his  (or  their)  said  bill,  as  he  (or  they) 
shall  be  advised,  amending  the  defend- 
ants' copies,  and  requiring  no  further 
answer  from  the  said  defendants.  3 
Dan.  Ch.  PI.  &  Pr.   (Perkins'  ed.)  2156. 

f.  Order    for    Leave     To     With- 

drau)  and  Amend  Bill. 
Upon  motion,  etc.,  and  upon  hearing 
counsel  for  (or  reading  an  affidavit  of 
notice  to)  the  defendant,  this  court 
doth  order  that  the  plaintiff  be  at 
liberty  to  withdraw  his  replication,  and 
amend  his  bill  filed  in  this  cause,  as 
he  may  be  advised;  and  it  is  ordered 
that  the  plaintiff  A.  do  pay  to  the  de- 
fendant B.  his  costs  of  this  suit  up 
to  the  present  time,  and  also  the  costs 
of  this  application,  to  be  taxed,  etc. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2361;  Champneys  v.  Buchan,  2  Seton 
Dec.   (Eng.  ed.   1862)    1253. 

g.  Order    for    Leave    To    Amend 

Bill  After  Plea  to  Part  Is 
Allow  cd. 
The  plea  of  the  defendant  C.  D.  to 
the  bill  of  complaint  in  this  cause  hav- 
ing been,  on  argument,  allowed  as  to 
part  of  said  bill,  on  motion  of  Mr. 
X.  of  counsel  for  complainant,  ordered 
that  the  complainant  have  leave  to 
amend  said  bill  by  (state  the  manner 
in  which  it  is  to  be  amended)  upon 
payment  of  costs  to  be  taxed.  2  Barb. 
Ch.  Pr.  429. 

h.     Order  for  Leave    To    Amend 
Bill      After     General      De- 
murrer. 
The   defendant    C.   D.   having   put    in 
a  general  demurrer  to  the  bill  of  com- 
plaint   in    this    cause,      for     want     of 
equity,  on  motion  of  ^fr.  N.  of  counsel 
for      complainant,     ordered     that     said 
complainant    have    leave    to    amend    his 
bill   as    he   may   be   advised,   upon    pay- 
ment   of    costs    to    be    taxed.      2    Barb. 
Ch.  Pr.  429. 


i.     Order  for  Leave  To  Amend  an, 
Injunction   Bill. 
It  is   hereby   ordered  "that  the  peti- 
tion of  the  plaintiff  be  granted,  so  far 
as    that    she     be     at     liberty,     within 
days,  to  amend  her  bill  by  in- 


serting such  additional  statements, 
matters,  and  charges  as  she  shall  be 
advised  are  material,  and  that  the  same 
be  made  without  prejudice  to  the  in- 
junction; and  that  the  defendants  B.  G., 
J.  W.,  and  T.  H.  answer  the  excep- 
tions and  the  amendments  together; 
and  that  the  residue  of  the  prayer  of 
the  petition  be  denied,  with  liberty, 
nevertheless,  to  the  plaintiff,  at  her 
election,  to  act  under  this  order,  or 
on  or  before  the  first  day  of  the  next 
term,  upon  payment  of  the  costs  of 
resisting  this  motion,  to  renew  her 
motion,  upon  due  notice  thereof,  to 
amend,  accompanied  with  an  affidavit, 
stating  clearly  and  precisely  the 
amendments,  alterations,  and  omis- 
sions proposed."  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)   2360. 

15,     Exceptions  to  Answers  for  In- 
sufficiency   (a). 

Exceptions  taken  by  the  said  com- 
plainant to  the  answer  put  in  by  the 
defendant  C.  D.  to  the  said  complain- 
ant's  bill   of  complaint. 

1st.  Exception.  For  that  the  said 
defendant  C.  D.  hath  not  to  the  best 
and  utmost  of  his  knowledge,  remem- 
brance, information,  and  belief,  an- 
swered and  set  forth  whether  (set 
forth  the  interrogatory  in  the  bill 
which  is  not  answered,  in  haec  verba). 

2d.  Exception.  For  that  the  said 
defendant  C.  D.  hath  not,  in  manner 
aforesaid,  answered  and  set  forth 
whether,    etc.    (as   before). 

In  all  which  particulars  the  answer 
of  the  said  defendant  C.  D.  is,  as 
the  said  complainant  is  advised,  im- 
perfect, insufficient  and  evasive;  and 
the  said  complainant  therefore  ex- 
cepts thereto,  and  prays  that  the  said 
defendant  C.  D.  may  put  in  a  further 
and  better  answer  to  the  said  bill  of 
complaint. 

J.    V,.,    solicitor    and    of    counsel 
for  complainant. 

2  Barb.  Ch.  Pr.  421;  U.  S.  Eq.  Rule, 
Nos.  21,  33,  8  Standard  Proc.  500-512. 

Exceptions  to  Answers  for  Insufficiency 
{h)    {English   Form). 

In    Chancery.      Between    E.    D.,    plain- 
tiff,  and   .1.   P.,   defendant. 
Exceptions     taken     by     the     above- 
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named  plaintitT  to  tho  answer  of  the 
defondaiit  (or  if  more  than  one  defend- 
ant, of  the  defendant  )   for  in- 

Buflioiency. 

First  exception.  For  that  the  said 
defendant  has  not  in  and  by  his  said 
answer,  aci'ordin^  to  the  best  of  his 
knowledjje,  renionibrance,  information, 
and  belief,  answered  and  set  forth 
whether,  etc. 

i?econd  exception.  For  that  the  de- 
fendant has  not  in  and  by  his  said 
answer  in  manner  aforesaid  answered 
and  set  forth  whether,  etc. 

(And  so  witli  respect  to  the  other 
exceptions,  using  the  words  of  tlie  inter- 
rogatory   not    answered.) 

In  all  or  some  of  which  particulars 
the  said  plaintiff  is  advised  that  the 
said  answer  of  the  defendant  is  evasive 
and  insufficient,  and  o  ught  to  be 
amended,  and  humbly  prays  the  same 
may  be   amended  accordingly. 

(Counsel's  name.) 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2148. 

16.  Replication   and  Issue. 

U.  S.  Eq.  Rule,  No.  31,  8  Standard 
Proc.  500-512.  See  the  title  "Replica- 
tion and  Reply"  in  this  volume. 

17.  Petition  hy  Plaintiff    To    Dis- 

miss His  Bill  With  Costs. 
(Title,  etc.)     Showeth, 

That  your  petitioner  having  exhibited 
his  bill  in  this  honorable  court  against 
the  above-named  "defendant,  who  has 
appeared  (and  put  in  his  answer) 
thereto,  your  petitioner  is  now  advised 
to  dismiss   his  said  bill. 

Your  petitioner  therefore  humbly 
prays,  that  the  said  bill  may  stand 
dismissed  out  of  this  court,  with  costs 
to  be  taxed  by  the  proper  taxing-mas- 
ter (or  by  the  clerk  of  this  court). 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2163. 

18.  Dismissal   on   Motion    of    De- 

fendant. 
See    the    title     "Dismissal,    Discon- 
tinuance   and   Nonsuit"     in     this    vol- 
ume; U.  S.  Eq.  Rule,  No.  29,  8  Stand- 
ard Pkoc.   500-512. 

19.  Testimony,  Hotv  Taken. 

See  the  title  "Depositions"  in  this 
volume;  U.  S.  Eq.  Rule,  Nos.  46,  47, 
48,  49,  50.  51,  52,  53,  54,  55,  56,  8 
Standard  Proc.  500-512. 

20.  Form   of   Jntcrrofjatories. 

»See  the  title  "Depositions"  in  this 
volume. 


21.  Letters   liofjatory. 

See  the  title  "Depositions"  in  this 
volume.  ' 

22.  Ueariiu/. 

See  the  title  "Hearing"  in  this  vol- 
ume; U.  S.  K(.[.  Hull',  Nos.  44,  57,  69, 
8  Standard  Pkoc.  500-512. 

23.  Ecfcrctiee  and  Proceedings  Be- 

fore   Master. 

See  the  titles  "Decrees"  and  "Ref- 
erences"  in  this  volume;  U.  S.  Eq. 
Kule,  Nos.  59,  60,  62,  63,  64,  66,  G6, 
6S,   S   Standard   1'roc.   500-512. 

a.     Master's   Summons. 
A.  B.  V.  C.  D.  and  others. 

In  pursuance  of  the  authority  and 
directions  contained  in  an  order,  made 
in  the  above  cause,  by  the  (vice) 
chancellor      (of     the     fourth     circuit), 

dated  on  the day  of  , 

18 ,    I,    the    subscriber,    one    of    the 

masters  of  the  court  of  chancery  of 
the  state  of  New  York,  do  hereby  sum- 
mon you  C.  D.,  E.  F.,  and  G.  H.,  to  ap- 
pear before  me,  at  my  office,  in  the 
village    of    Saratoga    oprings,    on    the 

day    of   ,    18 ,   at 

o  'clock  in  the  noon, 


to  attend  a  hearing  before  me  the  said 
master,  of  the  matters  in  reference  in 
the  said  cause,  to  be  had  by  virtue  of 
the  order  of  the  said  court  of  chan- 
cery above  referred  to:  And  hereof 
you  are  not  to  fail  at  your  peril. 

Dated  the  day  of  , 

18 . 

P.  G.  E.,  master  in  chancery. 
Underwriting. 

To  proceed  upon  the  settlement  of  the 
issues  at  law  in  above  cause. 

1  direct  the  above  summons  to  b© 
served  two  days  previous  to  the  re- 
turn   day    thereof. 

P.   G.   E.,   mast,   in   chan. 

2  Barb.  Ch.  Pr.  487. 

b.     Certificate     o  f     Examination 

Not  Brought  in. 

Whereas  it  appears  by  my  certificate 

made    in    this    cause,   bearing   date    the 

day  of  ,  instant,  that 


interrogatories  had  been  exhibited  be- 
fore me,  on  behalf  of  the  above  named 
complainant,  for  the  examination  of 
E.  F.,  one  of  the  defendants  in  this 
cause,  touching  the  inquiries  directed 
by  the  said  decree;  which  I  had  set- 
tled and  allowed:  Now,  at  the  request 
of  Mr.  .1.  E.,  the  solicitor  for  the 
said  complainant,  I  do  hereby  certify 
that  the  said  defendant  E.  F.,  hath 
not  put  in  any  answer  and  examina- 
tion   to   the    said     interrogatories;    al- 
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though  he  hath  been  duly  summoned  for 
that  purpose.  All  wliicn  I  certify,  and 
submit  to  this  honorable  court. 

Dated,  etc. 

P.  G.  E.,  master  in  chancery. 

2  Barb.   Ch.   Pr.   488. 

c.     Examination  of  Party. 

(Title.)  The  answer  and  examina- 
tion of  the  above  named  defendant  E. 
F.,  to  interrogatories  exhibited  on  be- 
half of  the  above  named  complainant, 
and  allowed  by  P.  G.  E.,  one  of  the 
masters  of  this  honorable  court,  to 
whom  this  cause  stands  referred,  pur- 
suant to  a  decree  made  on  the  hear- 
ing thereof,  bearing  date  the  

day  of  ,   18 . 

To  the  first  interrogatory  this  ex- 
aminant  saith,  that  he  hath,  in  the 
first  schedule  to  this  his  answer  and 
examination  annexed,  and  which  he 
prays  may  be  deemed  and  taken  as 
part  thereof,  set  forth,  according  to 
the  best  of  his  knowledge,  remem- 
brance, information,  and  belief,  a  full, 
true,  and  particular  account  of  all  the 
personal  estate  and  effects  which  J.  S., 
the  testator  in  the  pleadings  of  this 
cause  named,  was  possessed  of,  entitled 
to,  or  interested  in,  at  the  time  of  his 
death,  and  which  are  not  specifically 
bequeathed  by  his  will,  and  all  the  par- 
ticulars whereof  the  same  consisted, 
and  the  full,  true,  and  utmost  value 
thereof,  and  all  the  particulars  there- 
of. 

To  the  second  interrogatory,  this  ex- 
aminant  saith,  that  he  hath,  in  the  sec- 
ond schedule  to  this  his  answer  and 
examination,  and  which  he  prays  may 
be  taken  and  considered  as  part  there- 
of; given  a  full,  true,  and  particular 
account  of  all  sum  and  sums  of  money, 
and  the  times  when,  and  the  persons 
from  whom  the  same  have  been  re- 
ceived by  this  examinant,  or  by  any 
person  or  persons  by  his  order,  or  for 
his  use;  and  also  an  account  of  all 
and  every  sum  and  sums  of  money  re- 
ceived by  sale,  or  on  account  of  the 
said  testator's  personal  estate  and  ef- 
fects (not  specifically  bofiiicatliod),  and 
from  and  by  whom;  and  when,  and  on 
what  account  the  same  and  every  [)art 
thereof  were,  or  was  so  rcccivcfl;  and 
•what  parts,  and  to  what  value  and 
amount  the  said  personal  estate  and 
effects  of  the  said  testator  remain  un- 
disposed of,  and  what  is  become  there- 
of. ♦ 

To  the  third  interrogatory  fhis  ex- 
aminant   saith,    that    he    has   paid,    ex- 


pended, disbursed  and  allowed  the  sev- 
eral sum  or  sums  of  money  in  respect 
of  the  said  testator's  personal  estate 
and  effects,  not  specifically  bequeathed, 
mentioned  and  set  forth  in  the  third 
schedule  to  this  his  answer  and  ex- 
amination annexed,  and  which  he  prays 
may  be  taken  and  considered  as  part 
thereof:  And  this  examinant  saith,  that 
the  last  mentioned  schedule  contains  a 
full,  true,  and  particular  account  of 
all  and  every  the  said  sum  and  sums 
of  money  so  paid,  expended,  disbursed, 
or  allowed  by  this  examinant;  and  the 
times  when  and  to  whom,  and  for  what, 
and  upon  what  account  such  sums  of 
money,  and  every  of  them,  were  so 
paid,    expended,    disbursed,   or   allowed. 

To  the  fourth  interrogator}^,  this  ex- 
aminant saith,  that  the  said  testator 
J.  S.,  in  the  pleadings  named,  was  not, 
at  the  time  of  his  death,  seized,  or  pos- 
sessed of,  or  entitled  to,  or  interested 
in,  any  freehold,  copyhold,  or  leasehold 
estate  held  for  lives  or  years  whatso- 
ever. 

E.    F. 

Sworn  before  me,  this  day 

of  ,  18 . 

P.    G.    E.,   mast,   in    chan. 

2  Barb.  Ch.  Pr.  488;  U.  S.  Eq.  Eule," 
No.  58,  8  Standard  Proc.  500-512. 

d.     Exceptions  to  Examination  of 
Party. 

Exceptions  taken  by  the  complain- 
ant, to  the  answer  and  examination  of 
the  defendant  E.  F.,  to  the  interrog- 
atories exhibited  on  behalf  of  said 
complainant,  and  allowed  by  P.  G.  E., 
the  master,  to  whom  this  cause  stands 
referred. 

First  exception.  For  that  the  said 
defendant  hath  not  answered  so  much 
of  the  first  interrogatory  as  requires 
him  to  set  forth  and  state  whether, 
etc. 

Second  exception.  For  that  the  said 
defendant  hatli  not  answered  the  mat- 
tors  of  the  first  interrogatory,  or  any 
])art  thereof,  to  the  best  of  his  knowl- 
edge, remembrance,  information ,  or 
belief. 

J.   E.,  solr.   for  compt. 
S.   C,   of  counsel. 

3  Barb.  Ch.  Pr.  490. 

c.     Master's  Certificate  on  Excep- 
tions      to      Examination     of 
Party. 
Exceptions    to    the    answer    and    ex- 
amination   of    the    defendant    E.    F.,    to 
tlu'    interrogatories    exhibited     on      the 
Ijart  of  the  above  complainant,  for  in- 

Vol.  IX 


47(5 


lUjriTY  .11  h'lsnicTioy  AM)  I'h'ocijni'h'i': 


siirticionrv.  liaviii<;  boon  tiikoii,  1,  t  lio 
siibscribor,  tlio  mastor  to  whom  t'li!) 
cause  stands  roforroil,  jiursuant  to  a 
ilooroc    made    on    the    hearing    thereof, 

bearing     date     the day     of 

,  IS ,  do  certify  and  re- 
port. 

That  having  been  attended  by  the 
counsel  of  the  respective  ])artiea,  and 
having  looked  into  the  said  interrog- 
atories, and  the  answer  an^l  examina- 
tion of  the  said  defendant  thereto,  1 
am  of  opinion,  that  the  said  answer 
and  examination  is  sulKcient.  (Or  that 
the  said  answer  and  examination,  is 
insullicient  in  the  matters  of  the  1st  and 
4th  exceptions,  and  the  interrogatories 
on  which  such  exceptions  are  founded; 
and  that  the  said  1st  and  4th  excep- 
tions are  well  taken.  And  I  do  fix 
the  time  for  the  said  E.  F.  to  put  in 
a  further  examination  to  tlie  said  1st 
and  4th  exceptions,  and  to  the  inter- 
rogatories on  which  the  same  are 
founded,  at  twenty  days  after  this 
certificate  shall  become  absolute.) 

All   which   is   respectfully   submitted. 

Dated,   etc. 

2  Barb.   Ch.  Pr.  490. 

f.     Exceptions  to  Report  of  Mas- 
ter. 

Exceptions  taken  by  E.  F.,  one  of 
the  above  defendants,  to  the  general 
report  of  J.  M.  A.,  the  master  to  whom 
this  cause  stands  referred,  by  the  de- 
cree made  herein,  on  the  day 

of  ,   18 ,  and   which   report 

bears  date  the day  of , 

18 . 

First  exception.  For  that  the  said 
master  has  in  and  by  his  said  report 
certified  that,  etc.  (set  out  the  words 
of  the  report).  Whereas  the  said  mas- 
ter ought  to  have  certified  that,  etc. 

Second  exception.  For  that  the  said 
master,  etc. 

Wherefore  the  said  defendant  doth 
except  to  the  said  general  report,  and 
appeals  therefrom  to  the  judgment  of 
this  court. 

W.  H.,  sol.  for  deft.  E.  F. 
S.  A.,  of  counsel. 

2  Barb.  Ch.  Pr.  423,  507;  U.  S.  Eq. 
Rule,  No.  67,  8  Standard  Proc.  500- 
.512. 

24.  Feigned  Issues. 

Rfp  the  title  "Issues  in  Pleading 
and  Practice"  in  this  volume. 

25.  Decrees. 

See  the  title  "Decrees"  in  this  vol- 
ume; U.  S.  Eq.  Rulo,  Nos.  71,  72,  73, 
8  Standard  Proc.  .500-512. 


2(1.     Enrolment   of   t)irr((S. 

See  the  titlo  "Judgment  Records'*  in 
this  volume. 

27.     Bills   of  Itrriior    and    Supple- 
mental Hills. 

Soo  tlio  titli's  "Revivor"  and  "Sup- 
plenientai  Pleading"  in  this  volume; 
U.  y.  Fa].  Rule,  JSios.  34,  45,  8  Standard 
Proc.  500-512. 

2S.     Affidavit   of   New   Matter   Dis- 
covered for  Bill  of  Review. 
(Title,  etc.) 

T,  J.  C.  P.,  the  defendant,  make 
oath  and  say,  that  since  the  time  of 
pronouncing  the  decree  in  this  cause, 
1,  the  deponent,  have  discovered  now 
matter  of  consequence  in  the  said  cause, 
particularly  that  the  plaintiff,  on,  etc., 
did,  etc.  (state  the  substance  of  the 
newly  discovered  matter),  which  I,  this 
deponent,  could  not  i)0ssibly  know,  so 
as  to  make  use  thereof,  in  my  defense, 
at  the  time  of  pronouncing  the  said 
decree.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)    2185. 

29.     Petition  for  Leave  To  File  Bill 
of  Review  on  Ground  of  Dis- 
covery  of  New  Matter. 
(Title,  etc.)    Showeth, 

That  your  petitioner  has  exhibited 
his  bill  in  this  honorable  court  against 
X.  Y.,  for  the  purpose  of  (state  gen- 
eral object  of  original  bill)  and  pray- 
ing  (state  the  prayer). 

That  the  said  X.  Y.  being  duly  served 
with  process,  appeared  to  the  said  bill 
and  put  in  his  answer.  And  the  said 
cause    being   at    issue,   was   brought   to 

a    hearing    before    ,    on,    etc., 

whereupon  a  decree  was  made  in  ef- 
fect as  follows:  (set  forth  the  sub- 
stance  of   the   decree). 

That  said  decree  has  since  been  duly 
enrolled  (or  entered  of  record  and  judg- 
ment thereon  rendered).  And  your  pe- 
titioner further  showeth,  that  since  the 
time  of  making  and  entering  said  de- 
cree, your  petitioner  has  discovered 
new  matters  important  and  material  in 
the  said  cause;  particularly  (here  set 
forth  the  new  matters),  which  new 
matters  your  petitioner  did  not  know, 
and  could  not,  by  reasonable  diligence 
have  known,  so  as  to  make  use  thereof 
in  the  said  cause,  before  and  at  the 
time  of  making  and  entering  the  said 
decree. 

Your  petitioner,  therefore,  humbly 
prays,  that  he  may  have  leave  .to  file 
a  bill  of  review  against  the  said  C  D. 
for  the  purpose  of  obtaining  a  review 
and    reversal    of   the    said    decree;    and 
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that  all  further  proceedings  under  the 
same  mav  be  staved.  And,  etc.  3 
Dan.  Ch.""  PI.  &  Pr.  (Perkins'  ed.) 
2169. 

B.     Interlocutory      Applications      and 
Proceedings   Subsequent. 

1.  Affidavit. 

See  the  title  "Motions"  in  this  vol- 
ume. 

2.  Jurats. 

See  the  title  "Motions"  in  this 
volume. 

3.  Motions. 

Sec  the  title  "Motions"  in  this 
volume;  U.  S.  Eq.  Eule,  Xos.  2,  5,  6, 
8  Standard  Proc.  500-512. 

4.  Petitions. 

See  the  title  "Petitions"  in  this 
volume. 

5.  Scandal  and  Impertinence. 

See  the  title  "Surplusage  and  Scan- 
dal" in  this  volume;  U.  S.  Eq.  Eule, 
No.  21,  8  Standard  Proc.  500-512. 

6.  Election. 

See  tho  title  "Choice  and  Election 
of  Eemedies"   in  this  volume. 

7.  Payment    Info    Court. 

See  the  title  "Deposit  in  Court"  in 
this  volume. 

8.  Production  of  Papers. 

Sec  the  title  "Discovery"  in  this 
volume. 

9.  Preliminary   Injunrtinns. 

See  the  title  "Injunctions"  in  this 
volume;  U.  S.  Eq.  Rule,  No.  73,  8 
Standard  Proc.  500-512. 

10.  Ne  Exeats. 

Sec  the  title  "Ne  Exeat"  in  this 
volume. 

11.  "Receivers. 

See  the  title  "Eeceivers"  in  this 
volume. 

12.  Petition    To   Withdraw   Pita  or 

Demurrer. 
Showeth, 

That  the  plaintiff  having  e.xhibited 
his  bill  in  this  honorable  court  against 
your  petitioner,  your  petitioner  jiut  in 
his  jilea  (or  demurrer)  thereto,  since 
which  your  petitioner  is  advised  to 
make  other  defense  to  the  said  bill. 

Your  petitioner  therefore  humbly 
prays,  that  he  may  be  at  liberty  to 
withdraw  his  plea  (or  demurrer)  upon 
payment   of   costs. 

And,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perking'   ed.)    2161. 


13.  Petition  That  Feme  Covert  May 

Ansiver   Separate   From    Her 
Husband. 

The     humble     petition     of    , 

wife    of   the   defendant   . 

Showeth, 

That   the   plaintiff   has   exhibited   his 

bill    in    this    honorable     court     against 

your   petitioner    and    her   said   husband 

j  (and  others),   to  which  your  petitioner 

has   appeared. 

That   your   petitioner's  said   husband 

is    residing    at    ,    out    of     tho 

jurisdiction  of  this  court  (or  that  yout 
petitioner  and  husband  are  living  sep- 
arate and  apart .  from  each  other,  or 
that  the  said  bill  is  filed  in  respect 
of  your  petitioner's  separate  estate 
and  -interest  in  the  estates  (or  funds) 
in  question  in  this  cause). 

Your  petitioner  therefore  humbly 
prays,  that  your  petitioner  may  be  at 
liberty  to  put  in  her  answer  to  the 
plaintiff's  said  bill  separate  from  her 
husband. 

And,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins'  ed.)    2161. 

14.  Affidavit     for    Order     To     Ex- 

amine Witness  Abroad. 
(Title,  etc.) 

1.  This  cause  is  now  at  issue,  and 
I,  this  deponent,  am  desirous  of  pro- 
ceeding therein. 

2.  I  have  several  witnesses  to  ex- 
amine in  support  of  the  case  made 
by  my  bill   (or  answer),  who  now  live 

and    reside    at    and   

(and  particularly  A.  B.,  C.  D.,  and 
E.  F.),  who  can,  as  I  believe,  prove 
the   truth    of   the    allegations    made    in 

the  paragraphs  of  my  bill  (or 

answer). 

3.  The  several  witnesses  above- 
named  are,  as  I  believe  and  am  ad- 
vised, material  and  necessary  witnesses 
for  me  in  this  cause,  and  without  their 
testimony  I  cannot  safely  proceed  to 
a  hearing;  but  that  with  the  testimony 
of  those  witnesses,  I  am  advised  and 
believe,  T  shall  be  able  to  make  a 
good  defense  in  this  cause  (or  can  es- 
tablish mv  right  to  relief  in  this 
cause).  3 'Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2184. 

15.  Notice   of  Motion   for   Decree. 
(Title,   etc.) 

Take  notice,  tliaf  tliis  court  will  bo 
moved  before,  etc.,  at  the  expiration  of 
after   the   date    hereof,   or   as 


soon    after    as    counsel     ran     be     hoard 

by,    etc.,    of    couns<'l    for    the    ])Iaintifr, 

I  that    a    decree    may    be    made    in    this 
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cause    in    acoonlaiico    with    the    prnyor 
of  the  plaiutiff'a  bill.     Dated,  etc. 
Yours,  etc., 

A.    H.. 
Plaintiff's   solicitor. 
3  Dan.   Ch.  V\.  &   I'r.    (Perkins'   ed.) 
2152. 

16.  Ptlition  To  Enter  Decree  Nunc 

I\o  Tunc. 
(Title,  etc.)   Showeth, 

That  the  decree  (or  order)  made  in 
this  cause,  bearinp  date,  etc.,  h;is  Ihmmi 
drawn  up  and  passed  by  the  registrar, 
but  the  time  for  entering  the  same, 
according  to  the  rules  of  this  court, 
being  elapsed, 

Your  petitioner  humbly  prays,  that 
the  said  decree  (or  order)  may  be  en- 
tered nunc  pro  tunc. 

And,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2163. 

17.  Leave   To   Enter  Decree   N^^nc, 

Pro   Tunc. 

Upon  motion,  etc.,  who  alleged  that 

the    time    for    entering   the    decree    (or 

order)    made   in   this   cause,   and   dated 

on   the   day   of   ,   ex- 


pired on  the 


day  of 


this  court  doth  order,  that  the  said  de- 
cree (or  order)  be  entered  nunc  pro 
tunc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2351. 

18.     Notice    of   Motion    To    Vacate 
Enrolment  of  Decree. 
(Title,   etc.) 

Take   notice,   etc.,   etc.,   that   the   en- 
rolment of  the  decree  (or  order)   dated 

the  day  of  ,  made  by 

-,    may   be    vacated. 


his    honor, 
Dated,  etc.     3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2153. 
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For    other    forms,    see     8     Standard 
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CEOSS-REPERENCES: 

Ckrtioraki  : 

Assignment  of  Errors. 
Infants: 

Assignment,  Infancy  as  an  Error  of 

Fact; 
Plea   to   Assignment   of   Error  of  in- 
fancy as  an  Error  of  Fact. 


I. 


Assignment   of   Error   in 
Court. 


Supreme 


Supremo    court, 
term   of 


(In    error.)       Of    the 
in  the  year  of  our 


ERRORS,   ASSIGNMENT  OF. 

I.  Assignment  of    Error    in    Supreme 
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III.  Joinder  of  Error,  479 

IV.  Special    Plea    to    Assignment    of 

Error,   479 

V.  Replication  to  Plea  of  Release,  479 

VI.  Assignments  of  Error  of  Fact,  479 

A.  Death    of    Plaintiff   Before    Trial, 

479 

B.  Death  of  Defendant  Before  Trial, 

480 

C.  Coverture,  480 

D.  Pleas  to  Assignments  of  Error  of 

Fact,  480 


Lord  one  thousand  eight  hundred  and 

.     C.  D.,  plaintiff  in  error,  v. 

A.  B.,  defendant  in  error. 

Afterwards,   to-wit,    on   the   

Monday  of  in  this  same  term, 

before  the  justices  of  the  supreme  court 
(of   judicature    of   the    people)    of   the 

state    of    New   York,    at    the    ■ 

in  the  city  of  ,  comes  the  said 

C.  D.,  by  G.  H.,  his  attorney,  and  says 
that  in  the  record  and  proceedings 
aforesaid,  and  also  in  giving  the  judg- 
ment aforesaid,  there  is  manifest  error 
in  this,  to-wit,  that  the  declaration 
aforesaid,  and  the  matters  therein  con- 
tained, arc  not  sufficient  in  the  law 
for  the  said  A.  B.  to  have  or  maintain 
his  aforesaid  action  thereof  against  the 
said  C.  D.,  there  is  also  error  in  this, 
to-wit,  that  by  the  record  aforesaid  it 
appears  that  the  judgment  aforesaid, 
in  form  aforesaid  given,  was  given  for 
the  said  A.  B.  against  the  said  C.  D., 
whereas  by  the  law  of  the  land  the  said 
judgment  ought  to  have  been  given  for 
the  said  O.  D.  against  the  said  A.  15. 
And  the  said  C.  D.  prays  that  the  judg- 
ment aforesaid,  for  the  errors  aforesaid, 
and  other  errors  in  the  record  and  the 
proceedings  aforesaid,  may  be  reversed, 
annulled  and  altogether  held  for  noth- 
ing, and  that  he  may  be  restored  to  ail 
things  which  he  hath  lost  by  occasion 
of  the  said  judgment,  etc.  Burr.  App. 
410,   §700;   Till.  Forms  157. 

II.    Notice  To  Join  in  Error. 

Please  to  take  notice  that  the  de- 
fendant in  error  in  this  cause  is  hereby 
required  to  join  in  error  in  twenty  days 
after  service  of  a  copy  of  the  assign- 
ment of  errors  and  of  this  notice,  or 
his    default    will    be    entered.      (Dated, 
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signed  and  directed  in  the  usual  form.) 
Burr.    App.    204,    §395. 

in.    Joinder    in    Error    in    Supreme 
Court. 
And  hereupon,  afterwards,  to-wit,  on 

the   Monday    of   — ■ ,   in 

term,  in  the  year  of  our  Lord 

one      thousand      eight      hundred      and 

,  the  said  A.  B.,  by  E.  F.,  his 

attorney,  freely  comes  here  into  court, 
and  says  that  there  is  no  error  either 
in  the  record  and  proceedings  aforesaid, 
or  in  giving  the  judgment  aforesaid; 
and  he  prays  that  the  said  supreme 
court  of  judicature,  before  the  afore- 
said justices  thereof  now  here,  may 
proceed  to  examine  as  well  the  record 
and  proceedings  aforesaid,  as  the  mat- 
ters aforesaid  above  assigned  for  error; 
and  that  the  judgment  aforesaid,  in 
form  aforesaid  given,  may  be  in  all 
things  affirmed,  etc.  Burr.  App.  416, 
§777;  Till.  Forms  1.59. 

IV.  Special  Plea  To  Assignment  of 
Error,  Release, 
And  the  said  A.  B.,  by  E.  F.,  his 
attorney,  comes  and  says  that  the  said 
C.  D.  ought  not  further  to  prosecute 
or  maintain  his  writ  of  error  aforesaid 
against  him  the  said  A.  B.,  because  he 
says  that  after  the  judgment  afore- 
said in  form  aforesaid,  recovered, 
and  before  the  day  of  suing  out 
the      said      writ       of       error,     to-wit, 

on   the   day    of ,   at 

-,  he  the  said  C.  D.,  by  his  cer- 


tain writing  of  release,  sealed  with 
the  seal  of  him  the  said  C.  D.,  and  to 
the  court  now  here  shown,  the  date 
whereof  is  the  same  day  and  year  afore- 
said, did  remise,  release,  and  forever 
quitclaim  to  the  said  A.  B.,  his  heirs, 
executors  and  administrators,  all  and 
all  manner  of  error  and  errors,  writ 
and  writs  of  error,  and  all  benefits  and 
advantages  of  the  same,  and  all  mis- 
prisions of  error  and  errors,  defects  and 
imperfections  whatsoever,  had,  made, 
committed,  omitted,  done  or  suffered, 
in,  about,  touching  or  concerning  the 
judgment  aforesaid,  obtained  against 
him   the   said   C.   D.  by  the   said   A.   B. 

in    the    said   term,    then    last 

past,    in    the    said     (court    of    common 

picas  in  and  for  thtr  county  of ), 

at]    the    (courl  Ifouse    in     the     town     of 

in   wild   county)    for  

dollars  of  debt,  besides  costs  of  suit; 
or  in,  about,  touching  or  concerning 
any  process,  de<>!aration,  [doa,  entry, 
or  other  proceedings  whatsoever  of  or 


in  any  manner  concerning  the  same 
judgment;  as  by  the  said  writing  of 
release  more  fully  appears.  And  this 
he  the  said  A.  B.  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the 
said  C.  D.  ought  further  to  prosecute 
his  writ  of  error  aforesaid  against  him 
the  said  A.  B.,  etc.  Burr.  App.  415, 
§775;  Till.  Forms  160;  2  Humph.  Free. 
1102. 

V.  Eeplication  To  Plea  of  Release  To 

Assignment  of  Error. 
And  the  said  C.  D.  says  that  he,  by 
reason  of  anything  by  the  said  A.  B. 
in  his  said  plea  above  alleged,  ought 
not  to  be  barred  from  further  prose- 
cuting and  maintaining  his  writ  of  error 
aforesaid  against  the  said  A.  B.  on  the 
judgment  aforesaid,  because  he  says 
that  the  said  writing  of  release  by 
him  the  said  A.  B.,  in  manner  and  form 
aforesaid  above  pleaded  in  bar  of  the 
errors  aforesaid  by  the  said  C.  D.  above 
assigned,  is  not  the  deed  of  him  the 
said  C.  D'.  And  this  he  the  said  C.  D. 
prays  may  be  inquired  of  by  the  coun- 
try, etc.  Burr.  App.  416,  §776;  Till. 
Forms  160. 

VI.  Assignments  of  Error  of  Fact. 
A.     Assignment    of   Error,     Death    of 

Flaintiff    Before     Trial    as    an 
Error  of  Fact. 
Supreme    court       (In    error.)      Of    the 

term  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 

.     C.  D.  V.  A.  B. 

Afterwards,   to-wit,   on    the   • 

Monday  of ,  in  this  same  term, 

before  the  said  justices  of  the  supreme 
court   (of  judicature)   aforesaid,  at  the 

in  the  city  of ,  comes 

the  said  C.  D.,  by  G.  H.,  his  attorney, 
and  says  that  in  the  record  and  pro- 
ceedings aforesaid,  and  also  in  giving 
the  judgment  aforesaid,  there  is  mani- 
fest error  in  this,  to-wit,  that  by  tiio 
record  aforesaid  it  appears  tliat  the 
judgment  aforesaid  in  form  aforesaid 
given  was  given  for  the  said  A.  B. 
against  the  said  O.  D.  in  the  plea  afore- 
said; when  in  truth  and  in  fact  the 
said  A.  B.,  in  the  plea  aforesaid  named, 
before  the  trial  of  the  issue  joined  in 
the  record  aforesaid,  between  the  par- 
ties aforesaid,  and  before  the  giving 
of  the  judgment  aforesaid,  to-wit,  on, 
etc.  (state  the  time),  at,  etc.  (state  the 
place),  died;  therefore  in  that  there  is 
manifest  error;  and  tliis  he  the  said 
f.'.  I),  is  ready  to  verify.  Wiiereforo 
ho  prays  that  the  judgment   aforesaid, 
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for  the  error  nforosa'ul.  may  be  re- 
vokod.  annulloa  ami  altoj,'ot  liPr  bold 
for  nothing,  aiul  that  ho  may  bo  re- 
st i>roil  to  all  things  wliioh  ho  halh  lost 
bv  oi'i-nsion  of  the  said  judgmout  aforo- 
F:".id.  oto.  Burr.  App.  412,  §7G9;  Till. 
Forms  155. 

B.  As.'^ifinmcnt  of  Error,  Death  of 
Defendant  Before  Trial  as  an 
Error  of  Fact. 

Afterwards,   to-wit,   on   the   

"Monday  of  .  in  this  same  term, 

before' the  said  .iustices  of  the  supremo 
court    of    judicature    aforesaid,    at    the 

(courthouse    in    the    city    of ), 

comes  the  said  C.  P.,  by  G.  H.,  his 
attorney,  and  says  that  in  the  record 
and  proceedings  "aforesaid,  and  also  in 
giving  the  judgment  aforesaid,  there 
is  manifest  error  in  this,  to-wit,  that  by 
the  record  aforesaid  it  appears  that  the 
judgment  aforesaid,  in  form  aforesaid 
given,  was  given  for  the  said  A.  B., 
as  well  against  the  said  I.  J.  as  against 
the  said  C.  D.,  when  in  truth  and  in 
fact  the  said  I.  J.,  in  the  plea  aforesaid 
named,  before  the  trial  of  the  issue 
joined  in  the  record  aforesaid,  between 
the  parties  aforesaid,  and  before  the 
giving  of  the  judgment  aforesaid,  to- 
wit,  on,  etc.  (state  the  time),  at,  etc. 
(state  thei  place),  died;  therefore  in 
that  there  is  manifest  error:  And  this 
he  the  said  C.  D.  is  ready  to  verify. 
Wherefore  he  prays  that  the  judgment 
aforesaid,  for  the  error  aforesaid,  may 
be  revoked,  annulled  and  altogether 
held  for  nothing,  and  that  he  may  be 
restored  to  all  things  which  he  hath 
lost  bv  occasion  of  the  judgment  afore- 
said, etc.  Burr.  App.  413,  §770;  Till. 
Forms  156. 

C.  Assignment  of  Error  Coverture  as 
an    Error  of  Fact. 

Afterwards,   to-wit,    on    the   • 

Monday  of ,  in  this  same  term, 

before  the  said  justices  of  the  supremo 
court    of    judicature    aforesaid,    at    the 

in  the  city  of ,  come 

C.  D.  and  E.,  his  wife,  which  said  E. 
was  and  is  impleaded  in  this  suit  by 
the  name  of  B.  N.,  in  their  proper 
persons,  and  say  that  in  the  record 
and  proceedings  aforesaid,  and  also  in 
giving  the  judgment  aforesaid,  there 
is  manifest  error  in  this,  to-wit,  that 
before  the  day  of  exhibiting  the  bill  of 
the  said  A.  B.  against  the  said  E.,  by 
the  name  of  E.  N.,  and  before  the  giv- 
ing of  the  judgment  aforesaid,  to-wit, 
on,  etc.  (state  the  time),  at,  etc.  (state 


the  place),  aforesaid,  the  said  E.  inter- 
married with  an<l  took  to  luKsband  the 
said  r.  D.,  and  that  she  the  said  E., 
at  the  time  of  exhibiting  the  bill 
aforesaid,  and  also  at  tlie  time  of  giv- 
ing the  judgment  aforesaid,  was 
and  yet  is  covert  of  the  said 
C.    D.,    then    and     yet     her     husband, 

to-wit,  at  aforesaid;  therefore 

in  that  there  is  manifest  error:  And 
this  they  the  said  (,'.  D.  and  E.,  his 
wife,  are  ready  to  verify,  wherefore 
thoy  pray  tliat  the  judgment  aforesaid, 
for  the  error  aforesaid,  may  be  re- 
voked, annulled  and  altogether  held  for 
nothing,  and  that  they  may  be  restored 
to  all  things  which  they  have  lost  by 
occasion  of  the  judgment  aforesaid,  ete. 
Burr.  App.   4-12,   §768;   Till.  Forms   154. 

D.     Fleas    To    Assignments    of   Error 
of  Fact. 

1.  Flea    To    Assignment    of   Error, 

Death  as  an  Error  of  Fact. 
And  hereupon  the  said  A.  B.,  by 
E.  F.,  his  attorney,  freely  here  in  court 
comes,  and  says  that  by  reason  of  any- 
thing above  for  error  assigned,  the 
judgment  aforesaid  ought  not  to  be 
revoked,  annulled  or  held  for  nothing;* 
because  he  says  that  the  said  I.  J.  in 
the  plea  aforesaid  named  is  yet  living 
in  full  life,  to-wit,  at,  etc.  (state  the 
place),  without  this,  that  he  the  said 
I.  J.,  before  the  trial  of  the  issue  afore- 
said, joined  in  the  said  record  between 
the  parties  aforesaid,  died,  in  manner 
and  form  as  the  said  C.  D.  hath  above 
alleged.  And  this  he  the  said  A.  B. 
is  ready  to  verify.  Wherefore  he  prays 
that  the  judgment  aforesaid  may  be 
in  all  things  affirmed,  etc.  Burr.  App. 
415,   §774. 

2.  Plea    To   Assignment   of   Error, 

Coverture     cm     an     Error   of 

Fact. 
(As  in  VI,  D,  1,  to  the  *,  and  then 
as  follows) :  because  he  says  that  the 
said  K.,  at  the  time  of  (exhibiting  the 
bill)  aforesaid,  was  not,  nor  is  covert 
of  the  said  C.  D.,  in  manner  and  form 
as  the  said  C.  D.  and  E.  have  above 
alleged.  And  of  this  he  the  said  A.  B. 
puts  himself  upon  the  country,  etc. 
Burr.  App.  414,  §773. 

E.     Judgment  Record  Circuit  Boll  on 
Error  in  Fact. 

Afterwards,    to-wit,   on   the   • 

Monday    of    ,    in    the    term    of 


■„   in    the    year     one     thousand 

eight  hundred  and  ,  before  the 

said   justices   of  the   supreme  court   of 
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judicature   of   the    people   of   the    state 

of   New   York,   at   the  in   the 

city    of   .    comes   the    aforesaid 

defendant,  by  G.  H.,  his  attorne}-  (or 
G.  H.,  his  guardian,  by  the  said  court 
hereunto  specially  admitted),  and 
brings  into  the  said  court,  before  the 
said  justices  thereof  now  here,  a  cer- 
tain writ  of  the  said  people  to  correct 
errors  of  and  upon  the  premises  afore 
said;  which  said  record  and  proceed- 
ings now  remain  in  the  said  court,  be- 
fore the  said  justices  thereof  now  here; 
and  prays  that  the  said  writ  may  be 
allowed:  and  by  the  same  court,  before 
the  aforesaid  justices  thereof  now  here, 
the  said  writ  is  allowed  to  him,  etc., 
which  said  writ  follows  in  these  words, 
that  is  to  say: 

The  people  of  the  state  of  New  York, 
to  the  justices  of  the  supreme  court 
of  judicature  of  the  people  of  tlie  state 
of  New  York,  greeting:  Because  in 
the  record  and  proceedings,  and  also 
in  the  giving  of  judgment,  etc.  (copy 
the  writ  of  error  to  the  end). 

And  hereupon  the  said  defendant 
says  that  in  the  record  and  proceed- 
ings aforesaid,  and  also  in  the  rendi- 
tion of  the  judgment  aforesaid,  there 
is  manifest  error  in  this,  to-wit,  that, 
etc.   (copy  the  assignment  of  errors). 

And  the  said  plaintiff  thereupon,  by 
E.  F.,  his  attorney,  freely  comes  into 
court  and  says  that  by  reason  of  any- 
thing above  for  error  assigned,  the 
judgment  aforesaid  ought  not  to  be  re- 
voked,  etc.    (copy  the   plea). 

Therefore  the  issue  above  joined  is 
ordered,  by  the  said  supreme  court,  to 
be  tried  at  the  cirfuit  court  appointed 
to  be  held  at  the  (city  hall  of  the  city 
of  New  York),  in  and  for  the  said 
(city  and  county  of  New  York),  on  the 

Monday     of     next. 

Burr.  App.   71.   §"l4na;   Till.  Forms  1G9. 
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VIII.  Bill    Setting   Up    Equitable   Es- 
toppel Against  Suit  at  Law,  483 


CROSS-EEFERENCE: 
Replication  and  Reply: 

Replication   by   Way   of   Estoppel  tO 
Plea  in  Abatement. 

L    Plea  in  Estoppel. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says,  that  he,  the  said 
plaintiff,  ought  not  to  be  admitted  to 
say  or  allege  that  (stating  the  allega- 
tion in  the  declaration  to  which  the 
estoppel  relates) ;  because  he  says  that 
(here  state  the  matter  by  which  the 
plaintiff  is  estopped).  And  this  he  is 
ready  to  verify.  Wherefore  he  prays 
judgment,  if  the  said  plaintiff  ought 
to  be  admitted  against  his  own 
acknowledgment  by  his  deed  aforesaid 
(or  otherwise,  according  to  the  matter 
of  the  estoppel),  to  say  or  allege  that, 
(stating  as  before,  the  allegation  to 
which  the  estoppel  relates),  etc.  Burr. 
App.  371,  §671;  Archb.  PI.  212a;  Steph. 
PI.    402. 

II.  Plea,  Estoppel  in  Pais,  Inconsist- 
ent Affidavit. 
"That  said  plaintiff  is  estopped,  and 
ought  not  to  be  permitted,  to  maintain 
his  said  action  against  this  defendant, 
for  the  reason  that  said  plaintiff  was 
the  secretary  and  bookkeeper  of  the 
Hullivan  Timber  Company,  a  corpora- 
tion organized  under  the  laws  of 
Florida,  at  the  time  and  for  a 
long  period  prior  to  the  date  of 
filing  of  a  bill  in  equity,  in  this  honor- 
able court,  by  said  Sullivan  Timber 
Company,  against  M.  H.  Sullivan,  de- 
fendant herein,  on  the  22d  of  May, 
1S93,  claiming  divers  sums  of  money 
upon  various  grounds;  and  among  items 
alleged  and  claimed,  in  said  bill  of  Sul- 
livan Timber  Company,  of  M.  H.  Sul- 
livan, the  defendant,  is  the  sum  of 
$9,151,  for  salary  of  clerk.s  and  em- 
ployes, etc.,  as  set  out  in  paragraph  lo 
of  said  bill,  and  alleging  that  said 
employes  and  clerks  were  occupied  in 
the  private  business  of  said  M.  H. 
Sullivan,  in  writing  letters,  telegrams, 
etc.,  while  they  were  paid  by  the  Sul- 
livan Timber  Company;  and  defendant 
iillfgns  that  plaintiff  was  one  of  the 
fiiiployes  of  the  Sullivan  Timber  Com- 
|i:uiy  claimed  to  have  been  occupied 
in  the  business  of  defendant,  and  dur- 
ing the  same  period  of  time  claimed 
hy  [)laintiff  in  this  suit,  and  that  the 
plaintiff    in    this    suit     furnished     the 
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data  for  siiid  I'harjjc  in  said  bill  in 
equity,  and  niado  allidavit  that  same 
was  correct.  That  aftirwards,  to-wit, 
on  tlio  7th  day  of  Jiuio.  lSi)4,  by  a^jn'o- 
nuMit  in  writinj;,  all  suits  pending  and 
matters  in  controversy  between  said 
Sullivan  Timber  ronipany  and  ^I.  II. 
Sullivan,  ineludinjj  suit  in  equity  in 
this  court,  in  which  said  item  for 
clerk  hire,  etc.,  was  claimed,  were  set- 
tled and  adjusted,  and  by  the  express 
terms  of  said  agreement  each  party 
mutually  released  the  other  from  all 
claims  of  any  kind  then  existing  or 
that  should  thereafter  arise  from  the 
organization  or  operatiou  of  said  Sul- 
livan Timber  Company.  And  defend- 
ant alleges  that  E.  F.  McConnell,  as 
secretary  of  said  Sullivan  Timber  Com- 
pany, particijjated  in  the  negotiations 
leading  to  said  settlement,  and  signed 
said  agreement  in  writing  aforesaid, 
as  secretary  of  said  Sullivan  Timber 
Company;  and  defendant  alleges  that 
plaintiff's  claim  in  this  suit  is  one 
growing  out  of  the  business  relations 
between  said  Sullivan  Timber  Company 
and  defendant,  and  that  same  was 
covered  by  paragraph  1.5  of  said  bill 
in  equity  in  this  court,  and  settled  and 
adjusted  as  aforesaid,  and  that  said 
plaintiff,  by  reason  of  the  premises,  is 
estopped  from  asserting  a  claim  in  his 
own  right  in  this  suit  against  this  de- 
fendant, and  this  the  defendant  is 
ready  to  verify, 

"Wherefore  he  prays  judgment  if 
the  plaintiff  ought  to  be  admitted 
against  his  aforesaid  dealings  and  ac- 
tions to  maintain  this  his  suit  against 
this  defendant."  Sullivan  v.  McCon- 
nell, 73   Fed.   130,  19  C.  C.  A.  400. 

IIL    Plea,  Estoppel  in  Pais,  Silence. 

"That  said  plaintiff  had  full  knowl- 
edge of  the  height  of  said  dam  and  of 
the  manner  and  extent  to  which  the 
said  dam  set  the  water  back  on  her 
land;  that  in  the  year  1879,  the  de- 
fendant, desiring  to  purchase  said  mill, 
made  inquiries  concerning  the  dam  and 
the  right  of  the  then  owners  to  main- 
tain said  dam  at  the  height  at  which 
it  was  then  erected,  which  was  the 
same  height  which  said  dam  now  is; 
that  this  defendant  was  a  stranger  in 
the  locality  of  said  mill  and  resided 
in  the  state  of  Michigan,  which  plain- 
tiff well  knew;  that  defendant  was 
ignorant  concerning  the  rights  of  the 
then  owners  of  the  said  mill  and  was 
seeking  for  information  upon  which  to 


act  in  the  ]iurchase  of  said  mill,  as  the 
plaintiff  well  knew;  that  ho  was  in- 
formed before  ho  purchased,  that  the 
said  dam  as  then  constructed  was  at 
the  same  height  at  which  it  has  stood 
for  more  than  twenty  years,  and  that 
the  owners  of  the  mill  had  the  lawful 
right  against  the  plaintiff  and  all 
others,  to  maintain  said  dam  at  its 
then  height;  that  plaintiff  knew  that 
he  was  about  to  })urchase  said  mill  and 
dam  and  knew  that  he  was  inquiring 
concerning  the  right  of  the  owners  to 
maintain  the  dam  at  the  height  it  then 
was,  and  knew  that  ho  had  been  in- 
formed that  the  dam  was  at  the  height 
at  which  the  then  owners  had  the  law- 
ful right  to  maintain  it,  and  no  more, 
and  knew  that  the  defendant  was  ig- 
norant of  the  truth  in  the  matter  of 
the  height  of  the  dam,  and  that  he 
was  inquiring  for  the  jjurpose  of  pur- 
chasing and  was  about  to  purchase, 
relying  on  the  information  above  set 
out,  which  he  had  received  concerning 
the  rights  of  the  owners  of  the  mill 
to  maintain  said  dam  at  its  then  height, 
and  yet  sho  stood  by  well  knowing 
of  said  facts,  and  permitted  the  de- 
fendant to  purchase  said'  mill  for  the 
sum  of  .$8,000,  without  in  any  man- 
ner disclosing  to  the  defendant  that 
said  dam  raised  the  water  on  her  land 
to  any  greater  height  than  the  old  dam 
did."  Anderson  V.  Hubble,  93  Ind. 
570. 

IV.     Replication  by  Way  of  Estoppel. 

And  the  said  plaintiff  says,  that  the 
said  defendant  ought  not  to  be  ad- 
mitted or  received  to  plead  the  said 
plea  by  him  (secondly)  above  pleaded, 
as  to  so  much  thereof,  wherein  he  al- 
leges that,  etc.  (stating  the  part  of 
the  plea  to  which  the  estoppel  re- 
lates) ;  because  he  says,  that,  etc. 
(here  state  the  ground  of  estoppel, 
either  by  the  pleadings  and  verdict  in 
a  former  suit,  or  by  a  bond,  etc.,  and 
conclude  as  follows) :  and  this  he,  the 
said  plaintiff,  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the 
said  defendant  ought  to  be  admitted 
or  received  against  the  said  record  (or, 
against  his  own  acknowledgment  by 
his  deed  aforesaid),  to  plead  the  plea 
by  him  (lastly)  above  pleaded  in  this 
suit,  that,  etc.  (stating  and  conclud- 
ing with  the  allegation  in  that  part 
of  the  plea  to  which  the  estoppel  re- 
lates). Burr.  App.  386,  §710;  3  Chit. 
PI.  1144. 
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V.  Answer  Interposing  *a.n  Estoppel. 

That  the  plaintiff  ought  not  to  be 
admitted  to  say  (here  state  the  matter 
to  which  the  estoppel  is  interposed, 
e.  g..  that  said  premises  belonged  to 
M.  N.),  because  he  savs  that  (here 
state  the  subject-matter  of  the  estop- 
pel,   e.    g.,    that    the    plaintiff,    on    or 

about    the day    of  , 

18 ,   conveyed   said   premises   to   the 

defendant  by  deed,  containing  a  full 
covenant  of  warrantv).  2  Abb.  Forms 
33. 

VI.  Answer,   Setting  Up  Deed  as  Es- 

toppel. 

That  the  said  deed  was  executed  and 
delivered  to  the  defendant  for  a  full 
and  fair  consideration,  without  fraud 
or  misrepresentation  on  the  part  of  the 
defendant,  and  with  a  full  understand- 
ing and  knowledge  of  all  its  terms  and 
provisions,  and  that  the  plaintiffs  are 
estopped  from  denying  the  terms  and 
provisions  thereof. "and  that  they  fait 
in  their  said  complaint  to  state  any 
equitable  ground  for  the  interference 
of  the  court  to  abrogate,  alter,  change, 
modify  or  in  any  wav  reform  or  cor- 
rect the  same.  Johnson  v.  East  Caro- 
lina Land  &  E.  Co.,  116  X.  C.  926,  21 
S.    E.   28. 

VII.  Answer,   Acquiescence  as  Estop- 
pel. 

For  another  and  further  defense  and 
answer  herein,  defendant  says  that  on 

the   day    of   ,    A.    D. 

1885,  he  entered  upon  the  construction 
of  a  brick  building  situate  on  the 
north  twenty-nine  feet  of  the  lot  above 
described,  and  with  the  knowledge,  con- 
sent and  acquiescence  of  plaintiff  T.  D. 
Evans,  defendant  contracted  with  plain- 
tiff to  pay  and  did  pay  one-half  of  the 
costs  of  constructing  the  said  wall  with 
the  agreement  that  it  should  stand  and 
be  used  as  a  partition  wall  between 
said   Evans  and   defendant. 

That  with  the  knowledge,  acqui- 
escence and  consent  of  plaintiff  Evans, 
this  defendant  constructed  his  building 
on  said  lot.  covering  twenty-eight  and 
one-sixth  feet  on  the  north  side  there- 
of, beginning  on  the  east  end  and  ex- 
tending   back    feet     thereon, 

and  placed  lasting  and  valuable  im- 
provements thereon.  Wherefore,  plain- 
tiff Evans  is  estopped  from  claiming 
title  to  the  land  occupied  by  said 
building  described  above,  and  he  prays 
judgment    accordingly    and    for     costs. 


Evans  r.   Kunze,   128   ATo.   670,   674,   31 
S.  W.  123. 

VIII.  Substance  of  Bill  Setting  Up 
Equitable  Estoppel  Against  Suit 
at  Law. 
The  bill  averred,  in  substance,  that, 
in  August  and  September,  1S69,  Davis 
executed  six  promissory  notes,  amount- 
ing to  about  $15,725,  to  the  order  of 
Henry  P.  Wakelee,  and  delivered  them 
to  him,  and  that  they  subsequently  be- 
came the  property  of  the  plaintiff;  that 
on  or  about  September  30,  1869,  Davis 
was  adjudged  a  bankrupt  upon  his  own 
petition,  by  the  district  court  for  the 
district  of  California,  and  the  notes 
in  question  were  duly  proved  against 
his  estate;  that  on  July  8,  1873,  the 
bankruptcy  court  granted  the  said 
Henry  P.  Wakelee  leave  to  bring  an 
action  upon  these  notes,  and  that  such 
action  was  begun  b}'  publication  of  a 
summons,  under  the  laws  of  the  state, 
and  without  personal  service  upon 
Davis;  that  on  Xovember  18,  1873, 
Davis  not  appearing,  and  no  service 
having  been  made  upon  him,  judgment 
was  entered  against  him  in  the  sum  of 
$22,760.26.  The  bill  further  alleged  that 
on  December  23,  1875,  Davis  filed  in 
the  bankruptcy  court  a  petition  for 
his  discharge,  and  that  Wakelee  there- 
upon filed  specifications  of  opposition 
which  Davis  moved  to  dismiss,  upon  the 
ground  that  Wakelee,  subsequent  to 
the  commencement  of  the  proceedings 
in  bankruptcy,  had,  by  leave  of  court, 
brought  suit  upon  such  notes,  obtained 
judgment  thereon,  "and  that  said  judg- 
ment still  stood  of  record  in  said  fif- 
teenth district  court,  and  was  in  full 
force."  That  such  motion  came  on 
for  argument,  and  it  was  tliere  claimed 
by  counsel  duly  authorized  to  rc])re- 
sent  Davis,  that,  by  reason  of  the 
above  facts,  the  original  debt  of  Davis 
to  Wakelee,  which  had  been  proved  up 
in  the  bankruptcy  proceedings,  had 
become  merged  in  the  judgment  ob- 
tained November  18,  1873,  in  the  state 
court  of  California,  and  thereby  became 
a  new  debt,  created  since  the  adjudica- 
tion of  Davis  as  a  bankrupt.  That 
such  judgment  was  subsisting,  valid, 
and  enforceable,  and  would  not  be 
barred,  discharged,  or  in  anj'wise  af- 
fected by  the  discharge  of  tho  defend- 
ant in  bankruptcy.  That  by  reasou 
thereof,  Wakelee  had  no  standing, 
was  not  interested  in  tho  bank- 
ruptcy    proceedings,     and     was     not, 
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thoroforo,     oonipotoiit     to     oppose     t  lu> 
ilisohargo    of    Davis.      That    upon    such 
motion  an  ordor  was  niaiio  by   tlio   dis- 
trict  court    in    bankruptcy   that    WaUc- 
loc's  proof  of  debt  be  canceled,  and  his 
spocitioations   of   opposition   to   the   dis 
cliar^je  be  dismissed  and  set  aside.   That 
Wakelee    relied    upon    the    claims    and 
admissions  of  Davis  and  of  his  counsel, 
and    accepted    as    correct    and    binding 
the  order  of  the  district  court  dismiss- 
ing  his  opposition,  and   did  not  appeal 
therefrom.      That    the    order    was    ac- 
cepted by  Davis,  who  subsequently  ob- 
tained   liis   discharge.      That    the   judg- 
ment was  subsequently  assigned  to  An- 
gelica   Wakelee.    the    plaiutifif,    and    in 
equity    was   of   full   and   binding   force 
and    validity    by    reason    of    the    facts 
above   stated;    but   that    in    sundry   ac- 
tions instituted  upon  such  judgment  be- 
tween   Davis    and    the    then    owner    of 
the    judgment,    Davis    claimed    and    set 
up    that    the    judgment    was    void,    be- 
cause of  the  lack  of  jurisdiction  of  the 
court   wherein   it   was   entered,   for   the 
reason    that     lie     was     not     personally 
served   with    process,    and    did   not    ap- 
pear   in    the    action,    and    also    pleaded 
his   discharge   in   bankruptcy   as   a  bar 
to    a    recovery    upon     such     judgment. 
That      plaintiff      is      about      to      com- 
mence an  action  at  law  upon  such  judg- 
ment against  Davis  in  the  state  of  New 
York,   wherein    defendant   now   resides; 
and    that    she   is   informed   that,   under 
the    law    of    the    state    of    New    York, 
the    facts    herein    set    forth    cannot    be 
pleaded  in  the  plaintiffs   complaint  in 
aid    of    her    cause    of   action,    but    that 
such  action  must  be  brought  upon  such 
judgment    alone,   and    that   it   is   neces- 
sary  to   allege   in   the  complaint   either 
the    facts    showing    the    jurisdiction    of 
the    court,    or    that    the    judgment    was 
duly    entered,    which    cannot    be    truth- 
fully done.     Wherefore  plaintiff  prayed 
for  the  assistance  of  a  court  of  equity 
to    adjudge    Davin    to    be    estopped    by 
bis   conduct,    and    that    he   be    enjoined 
from    asserting    that    the    debts   proved 
up   by   Wakelee   against   him   were   not 
merged    in    the   judgment,    or   from    as- 
serting the  invalidity  of  the  judgment, 
or  that  the  same  does  not  constitute  a 
new    debt    unaffected    by    Davis'    final 
discharge    in     bankruptcy.       Davis     v. 
Wakelee,    156    U.    S.    680,    15    Sup.    Ct. 
555,  39  L.  ed.  578. 
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Indictment  for  Using  Estray,  4S4 
Indictment  for  Converting  Estray, 
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I.  Indictment  for  Using  Estray. 

"One  bay  horse  of  the  value  of  one 
hundred  dollars,  not  of  his  own  prop- 
erty, but  of  the  property  of  some  other 
I)erson,  to  tlie  grand  jurors  unknown, 
which  said  bay  horse  was  then  and 
there  an  estray,  did  take  up  and  use, 
without  first  complying  with  the  laws 
regulating  estrays,  contrary  to  the  stat- 
ute," etc.  State  v.  Carabin,  33  Tex. 
697. 

II.  Indictment  for  Converting  Estray. 

"On  or  about  the  10th  day  of  June, 
1880,  at  the  county  of  Fulton  and  State 
of  Indiana,  tlie  defendant  did  then  and 
there  take  up  five  estray  sheep,  then 
and  there  being  found,  the  property  ot' 
one  Alartin  L.  Conner,  of  the  value  of 
$3  each,  and  did  then  and  there  un- 
lawfully, knowingly  and  wilfully  con- 
vert the  same  to  his  own  use  before  tlio 
title  to  the  said  sheep  had  been  vested 
in  him  according  to  law."  Greene  r. 
State,  79  Ind.  537. 
EXAMINATION     OF     PARTI  KS     BK- 

FORE  TRIAL. — See  Discovery. 
EXAMINATION    OF     PERSONS     AC- 
CUSED   OF    CRIME.— See    Prelimi- 
nary Examination. 
EXCEPTIONS.— See    Bills    op    Excep- 
tions. 
EXECUTION. — See  Judgments  and  De- 
crees,   EXPORCEMENT    OP. 


II.    Actions  Under  Code,  489 
A.     Complaints,  489 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


EXECUTORS    AND    ADMINISTRA- 
TORS. 

[.     Actions  at  Law,  486 

A.  Dcdarallons,  486 

1.  By  Executor,  486 

2.  By    Administrator,    487 

3.  Against  Executor,  488 

4.  Acjainst  Administrator,  488 

0.  Af/ainst    Executor     or    Adminis- 

trator  in  Debt,  488 

B.  Pica  of  Ne  Vnques  Executor,  488 

C.  lieplications,   488 

1.  To  Plea  of  Ne  Vnques  Executor, 

488 

2.  To    Plea    of   Statute   of    Limita- 

tions,   489 
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1.  Commencement  of  Complaint,  -189 

2.  Flaintiff's    Appointment    as    Ex- 

ecutor,  489 

3.  Plaintiff's   Appointment   as   Ad- 

viinistrator,   489 

4.  Defendant's  Appointment  as  Ex- 

ecutor, 489 

5.  Defendant's      Appointment      as 

Administrator,  489 

B.     Answers,  489 

1.  Executor  denounced,   489 

2.  Fw7/]/   Administered,   490 

CROSS-EEFEEEXCES: 

AccouXT  AND   Accounting: 

Bill   by  Administrator  Against  Trus- 
tee. 
Annuities: 

Bill  for  Dower  and  Annuity  Against 
Executors,  Devisees  in  Trust. 
Arrest  in  CmL  Cases: 

Capias  at  Suit  of  Executor  Non-bail- 
able; 
Capias   at  Suit   of  Administrator; 
Capias   Against   Rxccutor; 
Capias  Against  Administrator; 
Affidavit    by   Executor    or     Adminis- 
trator. 
Bonds : 

Complaint   on   Administrator's   Bond. 
Creditors'  Suits: 

Bill  by  Creditors  Against   Executors. 
Cross-Bill: 

Cross-Bill  by  Administrator  De  Bonis 
Non  To  Have  Eelease  Executed. 
Decedents '  Estates : 

Application  for  Administration; 
Citation  on  Application  for  Adminis- 
tration; 
Order   Appointing   Administrator; 
Inventory   by    Executor   and    Admin- 
istrator; 
Declaration   and   Complaint: 

Commencement    of  Declaration,  Where 

Executor  Is  Plaintiff; 
Commencement,   Wtere  Administrator 

Is   riaintiflf; 
Commencement  of  Declaration,  Where 

Executor  Is  Defendant; 
Commencement  of  Declaration,  Where 
Administrator    Is    Defendant. 
General   Issue   and  General   Denial: 
Plea   of   Xon-Assumpsit   by   Executor 
or  Administrator. 
Interpleadkr: 

Bill    l)y    Executor,    in    Nflttire    of    In 
terplcader    To    Obtain    Instruct i<ms 
of  Court. 
Judgments: 

Judgment    Against    Executor    tm    Ad- 
ministrator. 


Judgments  and  Decrees,  Enforcement 

OF: 

Fieri  Facias  for  Executor  or  Admin- 
istrator on  Judgment  for  Testator 
or  Intestate; 

Fieri  Facias  for  Executor  or  Admin- 
istrator; 

Fieri  Facias  Against  Executor  or  Ad- 
ministrator on  Judgment  Against 
Testator  or  Intestate; 

Fieri  Facias  Against  Executor  or  Ad- 
ministrator for  Damages  De  Bonis 
Testatoris; 

Execution       Against       Property       in 
Hands     of     Personal     Eepresenta- 
tives,   Etc. 
Landlord  and  Tenant: 

Complaint,   Lessor   Against   Executor 
for    Eent. 
Partnership: 

Complaint    by   Administrator    of   De- 
ceased   Partner    Against    the    Sur- 
vivor. 
Plea  in  Equity: 

Plea,  Defendant  Never  Administra- 
tor; 

IMea  to  Bill  by  Administrator,  Sup- 
posed  Intestate   Living; 

Plea  to  Bill  of  Eevivor,  Plaintiff 
Not    Administrator; 

Plea  to  Revivor,  Defendant  Never 
Administrator; 

Plea  to  Bill   for  Eescission,  Plaintiff 
Not   Administrator. 
Eevivor  : 

Bill  of  Eevivor  and  Supplement; 

Death  of  Plaintiff  and  Birth  of  Heir 
of  Defendant; 

Bill  of  Eevivor  by  Administrator, 
F,xecutor  Renonuncing; 

Petition   by   Executor,   Administrator 

•    or  Ileir  of  Deceased  Plaintiff; 

Petition  by  Surviving  Plaintiff  To 
Compel  Representative  To  Eevive; 

Petition  by  Defendant  To  Revive 
Action,  Plaintiff"  Dead; 

Order  by  Consent,  Substituting 
Executors,  Without  Prejudice  to 
Proceedings  Already  Had; 

Order  To  Show  Cause  on  Petition  by 
Defendant    To  Eevive; 

O'der  To  Show  Cause  on  Petition  by 
Defendant  To  Revive,   Absolute; 

.Xffidavit  on  Motion  of  J'laintiff  on 
Death   or  Disability   of   Defendant; 

Order  To  fWiow  Cause  on  Petition  by 
Defendant  To  Revive,  Alternative; 

N'otice  of  Motion  To  Abate  Action 
Tnless    Revived; 

Order  Abating  Action  Unless  Re- 
vived; 

Order   Bcviving   Action. 
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Notice  of  Motion  on  Relinlf  of  I'lain- 
titV  on  Doiith  or  Disability  of  De- 
fendant; 

Notice  of  Motion  To  Kevivo  on 
Death   or   Disability  of   IMaintilT; 

Order  of  Revivor  on  Motion  of  Tlain- 
tin  on  Death  or  Disability  of  De- 
fendant; 

Order  on  Attachment,  and  TVoath  of 
Defendant  Before  Dublication  Com- 
pleted; 

Allidavit  on  Motion  To  Abate  Action 
Unless   Kevivixi. 
Scire  Facias: 

Scire  Facias  by  Executor  of  Sole 
Plaintiff  After  Interlocutory  Judg- 
nuMit   and   Before  Inquiry; 

Scire  Facias  by  Executor  of  Sole 
riaintitT  After  Fniai  Judgment; 

Scire  Facias  by  Administrator  After 
Final  Judgment   in   Assumpsit. 
Set-Ofp  and  Counterclaim: 

Answer,  Set-Off  by  Executors; 

Answer,  Set-Off   in   Action   by   Exec- 
utors. 
Trover  and  Conversion: 

Complaint  for  Conversion  by  Admin- 
istrator. 
Vendor  and  Purchaser: 

Complaint   by  Vendor   Against   Exec- 
utor. 
Wills: 

Bill  by  Husband  of  Legatee  Against 
Executor. 

I.    Actions  at  Law. 

A.     Declarations. 

1.     Declaration  by  Executor  in  As- 
sumpsit   for    Work    Done    by 
Testator. 

A.  B.,  executor  of  the  last  will  and 
testament  of  J.  K.,  deceased,  plaintiff 
in  this  suit,  by  E.  F.,  his  attorney, 
complains  of  C.  D.,  defendant  in  this 
suit,  being  in  custody,  etc.  (or  com- 
plains bv  declaration  filed  pursuant  to 
the  statute  of  C.  D.,  defendant  in  this 
suit),  of  a  plea  of  trespass  on  the  case 
tipon  promises:  For  that  whereas  the 
said  defendant  on,  etc.,  at,  etc.,  was 
indebted  to  the  said  J.  K.,  in  his  life- 
time, in  the  sum  of  (one  thousand) 
dollars,  for  the  work  and  labor  of  the 
said  J.  K.  by  the  said  J.  K.  before 
that  time  done,  etc.,  and  being  so  in- 
del>ted,  etc.  (as  in  the  ordinary  count 
for  work  and  labor,  laying  the  promise 
to   "the   said   J.   K.   in   his   lifetime"). 

And  whereas  also,  afterwards,  and  in 
the  lifetime  of  the  said  J.  K.,  to-wit, 
on,  etc.,  aforesaid,  at,  etc.,  aforesaid, 
in  consideratioo  that  the  said  J.  K.  had 


before  that  time  done,  etc.  (quantum 
meruit  count,  laying  the  promise  in  the 
same  way).  And  the  said  A.  B.,  exec- 
utor as  aforesaid,  avers  that  the  said 
J.  K.  in  his  lifetime  therefore  reason- 
ably deserved  to  have,  etc.,  whereof, 
etc.  Yet  the  said  defendant,  not  re- 
garding his  said  several  promises  and 
undertakings,  hath  not  as  yet  paid  the 
several  sums  of  money,  or  any  or  either 
of  them,  or  any  part  thereof,  to  tho 
said  J.  K.  in  his  lifetime,  or  to  tho 
said  plaintiff,  executor  as  aforesaid, 
since  the  death  of  the  said  J.  K.  (al- 
though often  requested  so  to  do);  but 
he  to  do  this  hath  wholly  refused,  and 
still  refuses  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  exec- 
utor as  aforesaid.  *  To  the  damage 
of  the  said  plaintiff  as  executor  as 
aforesaid  of  (one  thousand)  dollars, 
and  therefore  he  brings  his  suit. 

And  the  said  plaintiff  brings  into 
court  here  the  letters  testamentary  of 
the  said  J.  K.,  deceased,  whereby  it 
fully  appears  to  the  said  court  here 
that  the  said  plaintiff  is  executor  of 
the  said  last  will  and  testament  of  the 
said  J.  K.,  deceased,  and  hath  the  ex- 
ecution thereof,  etc. 

E.  F.,  attorney  for  plaintiff. 
(Counts  may  be  inserted  at  the  *,  if 
the    case    admit   of   it,    on    promises   to 
the   plaintiff"  as   executor,  thus): 

And  whereas  also  the  said  defendant 
afterwards,  in  the  lifetime  of  the  said 
J.  K.,  deceased,  to-wit,  on,  etc.,  afore- 
said, at,  etc.,  aforesaid,  was  indebted 
to  the  said  J.  K.  in  the  further  sum 
of  one  thousand  dollars  for  the  work 
and  labor,  care  and  diligence,  of  the 
said  J.  K.  by  him  the  said  J.  K.  be- 
fore that  time  done,  performed  and  be- 
stowed, in  and  about  the  business  of 
the  said  defendant,  and  for  the  said 
defendant,  and  at  his  special  instance 
and  request;  and  also  in  the  further 
sum  of  one  thousand  dollars  for  divers 
goods,  wares  and  merchandise,  by  the 
said  J.  K.  before  that  time  sold  and 
delivered  to  the  said  defendant,  and  at 
his  like  special  instance  and  request; 
and  also  in  the  further  sum  of  one 
thousand  dollars,  for  money  by  the 
said  J.  K.  before  that  time  lent  and 
advanced  to,  and  paid,  laid  out  and 
expended  for  the  said  defendant,  and 
at  his  like  special  instance  and  re- 
quest; and  also  in  the  further  sum  of 
one  thousand  dollars,  for  other  money 
by  the  said  defendant  before  that  tiraa 
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had   and   received,  to  and  for  the  use 
of  the  said  J.  K. 

And  the  said  defendant  being  so  in- 
debted, and  the  said  several  sums  of 
money  being  and  remaining  wholh'  due 
and  owing,  unpaid  and  unsatisfied,  he 
the  said  defendant,  in  consideration 
thereof,  afterwards,  and  after  the  death 
of  the  said  J.  K.,  to-wit,  on,  etc.,  at, 
etc.,  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plain- 
tiff as  executor  as  aforesaid,  to  pay 
him  the  said  sum  of  money  in  this 
count  mentioned,  when  he  the  said  de- 
fendant should  be  thereunto  afterwards 
requested. 

And  whereas,  also,  the  said  defend- 
ant afterwards,  to-wit,  on,  etc.,  last 
aforesaid,  at,  etc.,  aforesaid,  accounted 
with  the  said  plaintiff  as  executor  as 
aforesaid,  of  and  concerning  divers 
other  sums  of  money  from  the  said 
defendant  to  the  said  plaintiff  as  exec- 
utor as  aforesaid,  before  that  time  due 
and  owing,  and  then  in  arrear  and 
unpaid;  and  upon  that  accounting  the 
said  defendant  was  then  and  there 
found  to  be  in  arrear,  and  indebted 
to  the  said  plaintiff  as  executor,  as 
aforesaid,  in  the  further  sum  of  one 
thousand  dollars;  and  being  so  found 
in  arrear  and  indebted,  he  the  said 
defendant,  in  consideration  thereof, 
afterwards,  to-wit,  on,  etc.,  last  afore- 
said, at,  etc.,  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the 
said  plaintiff  as  executor  as  aforesaid, 
to  pay  him  the  said  sum  of  money 
last  mentioned  whenever  afterwards  he 
the  said  defendant  should  be  there- 
unto requested.  Yet  the  said  defend- 
ant, not  regarding  his  said  several 
(three)  last  mentioned  promises  and 
undertakings,  so  by  him  in  manner  and 
form  aforesaid  made,  hath  not  yet  paid 
the  several  sums  of  money  in  the 
(three)  last  mentioned  counts  specified, 
or  any  or  either  of  thorn,  or  any  part 
thereof,  to  the  said  plaintiff,  executor 
as  aforesaid  (although  often  requested 
so  to  do).  But  the  said  defendant  to 
pay  the  same  or  any  part  thereof,  hath 
hitherto  altogether  refused,  and  still 
doth  refuse;  to  the  damage,  etc.  Burr, 
App.  560,  §1096;  2  Chit.  PI.  102. 
Conclusions  of  Declaration,  Where  "Exec- 
utcrr  is  Plaintiff  {in  Assumpsit),  With 
Profert  of  Letters  Testamentary. 
(The  breach  is  thus):  Yet  the  said 
defendant,  not  regarding  his  said  sev- 
eral promises  and  undertakings,  hath 
not  as  yet  paid  the   said   several  sums 


of  money,  or  any  or  either  of  them, 
or  any  part  thereof,  to  the  said  J.  K., 
in  his  lifetime,  or  to  the  said  plaintiff, 
executor  as  aforesaid,  since  the  death 
of  the  said  J.  K.  (although  often 
requested  so  to  do) ;  but  he  to  do  this 
hath  wholly  refused,  and  still  refuses 
to  pay  the  same,  or  any  part  thereof 
to  the  said  plaintiff:  To  the  damage 
of  the  said  plaintiff  as  executor  as 
aforesaid,  of  (one  thousand)  dollars, 
and  therefore  he  brings  his  suit,  etc. 
(Add  the  profert  thus) :  And  the  said 
plaintiff  brings  into  court  here  the  let- 
ters testamentary  of  the  said  J.  K., 
deceased,  whereby  it  fully  appears  to 
the  said  court  here  that  the  said  plain- 
tiff is  executor  of  the  said  last  will 
and  testament  of  the  said  J.  K.,  de- 
ceased, and  hath  the  execution  there- 
of, etc. 

E.  F.,  plaintiff's  attorney. 
Burr.  App.  330,  §595;  2  Chit.  PI.  102. 

2.  Declaration  hy  ^>^  Adminis- 
trator. 
A.  B.,  administrator  of  all  and  sin- 
gular the  goods,  chattels  and  credits 
which  were  of  J.  K.,  deceased,  at  the 
time  of  his  death,  who  died  intestate, 
plaintiff  in  this  suit,  by  E.  F.,  his 
attorney,  complains  of  C.  D.,  defendant 
in  this  suit,  being  in  custody  of,  etc. 
(or  as  in  last  form),  of  a  plea  of 
trespass  on  the  case  upon  promises: 
For  that  whereas  the  said  defendant, 
on,  etc.,  at,  etc.,  was  indebted  to  the 
said  J.  K.  in  his  lifetime,  etc.,  and 
being  so  indebted,  etc.  (as  in  last  form, 
laying  the  proiMises  to  "the  said  J.  K. 
in  his  lifetime";  and  the  breach  will 
bo  as  follows) :  Yet  the  said  defend- 
ant, not  regarding  his  said  promises 
and  undertakings,  hath  not  as  yet  paid 
the  said  sums  of  money,  or  any  part 
thereof,  to  the  said  J.  K.  in  his  life- 
time, or  to  the  said  plaintiff,  adminis- 
trator as  aforesaid,  since  the  death  of 
the  said  J.  K.  (although  often  requested 
so  to  do),  but  he  so  to  do  hath  hitherto 
wholly  refused,  and  still  refuses  to  pay 
the  same,  or  any  part  thereof,  to  the 
said  plaintiff,  administrator  as  afore- 
said (counts  on  promises  to  the  admin- 
istrator as  such  may  be  inserted  here, 
if  the  case  admit,  as  in  last  form,  sub- 
stituting "administrator"  for  "execu- 
tor"; otherwise  the  declaration  con- 
cludes thus):  To  the  damage  of  the 
said  plaintiff  as  administrator  as  afore- 
said of dollars,  and  therefore 

he  brings  his  suit,  etc. 

And    the    said    plaintiff    brings    into 
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c-'iit  lirro  the  letters  of  nditiiiiistration 
of  nil  atul  siiifrular  tlio  jjooil.s,  chattels 
and  iTotlits  wMoli  woro  of  tl.c  said  J. 
K.  at  tho  time  of  liis  doath,  and  which 
letters  were,  after  the  death  of  the  said 

J.  K.,  to  -wit.  ou   the  day  of 

,  in  the  year,  etc.  (the  date  of 

the  letters'),  at,  e'tc.  (the  venue),  afore- 
said, granted  to  the  said  plaintiff  by 
E.  9.,  surrofiato  of  the  county  of 
,  which  gives  suflicient  evi- 
dence to  the  said  court  here  of  the 
grant    of    administration    to    the     said 


plaintiff  as  aforesaid,  etc. 

E.  F.,  plaintiff's  attorney. 
Burr.  App.  562,  §109t)a. 

3.  Declaration  Against  Executor 
in  Assumpsit. 
A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  exec- 
utor of  the  last  will  and  testament  of 
J.  K.,  deceased,  defendant  in  this  suit, 
being  in  custody,  etc.  (or  by  declara- 
tion, etc.),  of  a  plea  of  trespass  on 
the  case  upon  promises:  For  that 
whereas  the  said  J.  K.  in  his  lifetime, 
to-wit,  on,  etc.,  at,  etc.,  was  indebted 
to  the  said  plaintiff,  etc.,  and  being  so 
indebted  the  said  J.  K.,  in  considera- 
tion thereof,  etc.,  undertook  and  faith- 
fully promised  the  said  plaintiff  well 
and  truly  to  pay,  etc.  (laying  the  prom- 
ises by  the  testator),  yet  the  said  J. 
K.  in  his  lifetime,  and  the  said  C.  D., 
executor  as  aforesaid,  since  the  death 
of  the  said  J.  K.,  have  not,  nor  hath 
either  of  them,  as  yet  paid  the  said 
several  sums  of  money,  or  any  or  either 
of  them,  or  any  part  thereof,  to  the 
said  plaintiff,  although  often  requested 
so  to  do.  But  to  pay  the  same,  or 
any  part  thereof,  to  the  plaintiff,  the 
said  J.  K.  in  his  lifetime  wholly  re- 
fused, and  the  said  C.  D.,  executor  as  | 
aforesaid,  hath  ever  since  the  death 
of  the  said  J.  K.  hitherto  wholly  re- 
fused, and  still  refuses,  so  to  do. 
(Counts  on  promises  by  the  executor 
follow    here,    when    proper.)        To    the 

damage  of  the  said  plaintiff  of  

dollars;    and    therefore    he    brings   suit, 
etc. 

E.  F.,  attorney  for  plaintiff. 
Burr.    App.    o63,    §1097. 

4.  Declaration  Against  an  Admin- 
istrator. 
A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  ad- 
ministrator of  all  and  singular  the 
goods,  chattels  and  credits,  which  were 
of  J.  K.,  deceased,  at  the  time  of  his 
death,    who    died    intestate,    defendant 


in  tliis  suit,  being  in  custody,  etc.  (or 
by  declaration,  etc.),  of  a  plea  of  tres- 
jiiiss  on  the  case  upon  promises:  For 
that  whereas  the  said  J.  K.  in  his  life- 
time, to-wit,  on,  etc.  (as  in  last  form, 
substituting  "administrator"  for  "ex- 
ecutor").    Burr.  App.  503,  §1097a. 

5.     Declaration  Against  an  KxccutoT 
or  Administrator,  in   Debt. 

Supreme  court.     Of  term,  etc. 

(Citv  and)  county  (of ),  ss.r 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  execu- 
tor, etc.  (or  "administrator,"  etc.,  as 
in  last  form),  being  in  custody,  etc., 
of  a  plea  that  the  said  defendant  ren- 
der   to    the    said    plaintiff    the    sum    of 

dollars,  .lawful   money   of   the 

United    States    of    America,    which    ho 


unjustly  detains  from  him.  For  that 
whereas  (set  forth  the  cause  of  action). 
Burr.   App.  563,   §1097b. 

B.     Plea  of  Ne  Unques  Executor. 

And  the  said  defendant  in  this  suit, 
by  G.  H.,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury  when,  etc., 
and  says  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  because  he 
says  that  he  the  said  defendant  never 
was,  and  is  not  executor  of  the  last 
will  and  testament  (or  administrator  of 
the  goods,  chattels  and  credits)  of  the 
said  J.  K.,  deceased,  in  manner  and 
form  as  the  said  plaintiff  hath  above, 
in  his  said  declaration,  in  that  behalf 
alleged.  And  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  etc.  Burr.  App.  372,  §674;  3  Chit. 
PI.  941,  942;  Yates'  Forms  278. 

C.     EepUcations. 

1.     EcpUcation     to     Plea     of     Ne 
Unques  Executor. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says  that  the 
said  plaintiff,  by  reason  of  anything 
by  the  said  defendant  in  that  plea  al- 
leged, ought  not  to  be  barred  from  hav- 
ing and  maintaining  his  aforesaid  ac- 
tion thereof  against  the  said  defend- 
ant, because  he  says  that  the  said  de- 
fendant at  the  time  of  the  (commence- 
ment of  this  suit)  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  execu- 
tor of  the  last  will  and  testament  of 
the  said  J.  K.,  deceased,  and  hath  ad- 
ministered, divers  goods  and  chattels 
which  were  of  the  said  J.  K.,  deceased, 
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at  the   time   of   his   death,   as   executor 

of   the  last   will   and   testament    of   the 

gaid    J.    K.,    deceased,    to-wit,    at,    etc. 

(venue),    aforesaid.       And     this,     etc. 

Burr.  App.  378,  §689;  3  Chit.  PI.  1162. 

2.     Ecplication    to   Plea   of   Statute 

of  Limitations,  Plaintiff  Sued 

as  Executor  Within  One  Year 

of  Decease. 

Because  he  says  that  the  said  J.  K. 

(the  testator  or  intestate)    died  within 

the   said   six  years  next   after  the  said 

causes   of  action   so  accrued  to   him  as 

aforesaid,  to-wit,  at,  etc.,  on,  etc.,   and 

that    within    one    year    next    after    his 

death  the  said  plaintiff  commenced  this 

suit.     And   this,    etc.     Burr.   App.    384, 

§707. 

n.    Actions  Under  Code. 
A.     Complaints. 

1.  Commencement  of  Complaint  by 

Executor     or     Administrator, 
Where   He   May   Sue   in    Eis 
Oicn    Bight. 
The  plaintiff  above  named,  complain- 
ing as  administrator   of  the  estate   (or 
executor    of    the    will)    of    M.    N.,    de- 
ceased, alleges:      1  Abb.  Forms  143. 

2.  Complaint,  Allegation  of  Plain- 

tiff's Appointment  as  Execu- 
tor. 
II.     That  thereafter,  and  before  this 

action    (or    on    the    day     of 

-,  18 — ),  said  M.  N.  died,  leav- 


ing a  will,  by  which  the  plaintiff  was 
appointed  the  sole  executor  thereof  (or 
this  plaintiff  and  C.  D.  were  appointed 
executors  thereof). 

III.      That    on    the   day    of 

,    18 — ,    said     will     was     duly 

proved  and  admitted  to  probate  in  the 
office   of   the    surrogate    of   the    county 

of  ,    and    letters    testamentary 

thereupon  were  thereafter  duly  issued 
and  granted  to  this  plaintiff,  as  sole 
executor,  by  the  surrogate  of  .said 
county;  and  this  plaintiff  thereupon 
duly  qualified  as  such  executor,  and 
entered  upon  the  discharge  of  the  du- 
tirs  of  his  said  office.  1  Abb.  Forms 
142. 

3.     Complaint,   Allegation   of   Plain- 
tiff's Appointment  as  Admin- 
istrnlnr. 
That    thereafter   and   before   this   ac- 
tion     (or     on     the day     of 

,  18 — ),  said  A.  B.  died  intes- 
tate, and  that   on   the day  of 

,  18 — ,  letters  of  administra- 
tion upon  the  estate  of  said  A.  B.,  de- 
ceased,  were   duly   issued  and   granted 


to    this    plaintiff    by    the    surrogate    of 

the   county   of  ,   of   this   state, 

appointing  this  plaintiff  administrator 
of  all  the  goods,  chattels  and  credits 
which  were  of  said  deceased,  and  that 
this  plaintiff  thereupon  duly  qualified 
as  such  administrator,  and  entered 
upon  the  discharge  of  the  duties  of  his 
said  office.     1  Abb.  Forms  140. 

4.  Complaint,     Allegation     of    De- 

fendant's Appointment  as 
Executor  or  Administrator 
With  the  Will  Annexed. 

II.  That  thereafter,  and  before  this 

action     (or    on    the    — —     day     of 

),   said   M.   N.   died,   leaving   a 

will  (appointing  the  defendant  his  ex- 
ecutor). 

III.  That  the   defendant,  by   an   or- 
der  or   determination   of   the   surrogate 

of  the  county  of  ,   duly   made 

on  the day  of  ,  was 

appointed,  and  now  is,  the  executor  of 
said  will  (or  the  administrator  of  his 
estate  with  the  will  annexed).  1  Abb. 
Forms  143. 

5.  Complaint,     Allegation     of     De- 

fendant's Appointment  as 
Administrator. 

II.  That     thereafter      (or     on     the 

day  of  ,  18 — ),  said 

M.  X.  died  intestate. 

III.  That    on    the day   of 

at  ,  an   order  or  de- 


termination   of    the    surrogate    of     the 

county  of  was  duly  made,  ap- 

j.ointing  the  defendant  administrator 
of  the  goods,  chattels  and  credits  of 
haid  M.  N.,  and  that  he  is  now  such 
administrator.     1   Abb.  Forms  141. 

B.     Answers. 

1.     Answer,      That      Executor     Be- 
nounced. 

I.      That    said    (executor),   after   the 
death  of  the  testator,  and  on  or  about 

the  day  of ,  18—,  by 

writing  signed  by  him,  and  attested 
by  two  witnesses,  and  proved  to  the 
satisfaction    of    the    surrogate    of    the 

county   of  ,  before   whom   said 

will  was  proved,  renounced  said  ap- 
pointment as  executor  (leaving  said 
co-executor,  who  is  still  living,  sole 
executor  of  said  will);  which  renunci 
ation  was  duly  filed  in  the  office  of 
said    surrogate. 

TI.      That    said    co-executor    has   duly 

(|ualified    and    taken    upon    himself    the 

execution  of  said  will,  and  is  now  such 

executor. 

)      (Or,   II.     That   thereupon    letters   of 
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administration  with  said  will  annexed 
wore  issued  upon  said  M.  N.'s  estate 
to    one    O.    P.    by    tlio    said    surrof^ate, 

bv  an  order  duly  made  on  the 

^\\^y  of  '-,  18 — ).     2  Abb.  Forms 

37." 

Note. — Some  jurisdictions  require  also 
an  averment  that  the  accounts  of  the 
executor  have  been  settled  and  that 
he  has  delivered  over  the  assets  of  the 
estate  as  required  by  law.  Cogburn 
r.  McQueen,  46  Ala.  ool. 

2.  Anstvcr,  That  the  Estate  is 
Fully  Administered  (Plene 
Administravit). 

That  he  has  fully  administered  all 
the  goods  and  chattels  which  were  of 
the  said  M.  N.,  deceased,  at  the  time 
of  his  death,  and  which  have  ever  come 
to  the  hands  of  the  said  defendant  as 
executor  (or  as  administrator)  as  afore- 
said, to  be  administered;  and  that  he 
has  not  had,  at  the  commencement  of 
this  action,  or  at  any  time  since,  any 
goods  or  chattels  which  were  of  the 
said  M.  N.,  deceased,  at  the  time  of 
his  death,  to  be  administered.  2  Abb. 
Forms  37. 
EXEMPTIONS. — See    Homestead    and 

Exemption. 


EXHIBITS. 

For  forms,  see  S  Standard  Proc.  804. 


EXTORTION. 

Indictment  Against  a  Constable  for  Ex- 
tortion, 
Middlesex,  to-wit:  The  jurors  for  our 
lady  the  queen  upon  their  oath  pre- 
sent, that  J.  S.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  baker,  on 
the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady 
Victoria,  then  being  one  of  the  eon- 
stables  of  the  said  parish,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did 
take  and  arrest  one  J.  N.,  by  color 
of  a  certain  warrant,  commonly  called 
a  bench  warrant,  which  he  the  said  J. 
S.  then  and  there  alleged  to  be  in  his 
possession;  and  that  the  said  J.  S. 
afterwards,  and  whilst  the  said  J.  N. 
80  remained  in  his  custody  as  afore- 
said, to-wit,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  unlaw- 
fully, corruptly,  deceitfully,  extor- 
sively,  and  by  color  of  his  said  of- 
fice, did  extort,  receive,  and  take  of 
and    from    the    said   J.    N.    the    sum   of 


five  shillings,  as  and  for  a  fee  due 
to  him  the  said  J.  S.  as  such  con- 
stable as  aforesaid,  for  the  obtaining 
and  discharging  of  the  said  warrant, 
as  ho  the  said  J.  S.  then  and  there 
alleged;  whereas  in  truth  and  in  fact, 
no  fee  whatever  was  then  due  from 
the  said  J.  N.  to  the  said  J.  S.  as  such 
constable  as  aforesaid  in  that  behalf; 
in  contomjit  of  our  said  lady  the  quoon 
and  her  laws,  to  the  evil  and  per- 
nicious example  of  all  others  in  the 
like  case  ofTonding,  and  against  the 
peace  of  our  lady  the  queen,  her  crown 
and  dignity.     Archb.  Cr.  PI.  581. 


EXTRADITION. 

I.  International  Extradition,  490 

A.  Complaint    Before    Commissioner, 

490 

B.  Statement    as    to    Deposition,   491 

C.  Statement  as  to  Agency,  491 

D.  Warrant  by  Commissioner  for  Ar- 

rest of  Fugitive,  491 

E.  Conimitmeiit  by  Commissioner,  491 

F.  Warrant  by  Secretary  of  State  To 

Deliver  Prisoner,  492 

II.  Interstate  Extradition,  492 

A.  Eequisition  by  Governor,  492 

B.  Warrant    for   Arrest    of   Fugitive, 

493 

C.  Sheriff's  Beturn,  493 

I.     International  Extradition. 

A.     Complaint   Before   Commissioner. 

"First.  That  one  Whitaker  Wright 
did  heretofore  and  in  the  month  of 
December,  1900,  in  the  city  of  London, 
in  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  called 
England,  and  witliin  the  jurisdiction 
of  his  said  Britannic  majesty,  commit 
the  crime  of  fraud  as  a  director  of  a 
company,  to-wit,  did  heretofore  and  in 
the  month  of  October,  in  the  year  1899, 
and  in  the  month  of  December,  1900, 
at  the  city  of  London,  aforesaid,  then 
being  a  director  of  a  certain  body 
corporate,  to-wit,  the  London  &  Globe 
Finance  Corporation,  unlawfully  make, 
circulate,  and  publish  certain  reports 
and  statements  of  accounts  of  the  said 
corporation,  which  were  false;  the  said 
Whitaker  Wright,  then  well  knowing 
the  said  reports  and  statements  to  be 
false,  with  intent  thereby  to  deceive 
and  defraud  the  shareholders  or  mem- 
bers of  the  said  corporation. 

Second.      That    the    said     Whitaker 
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"Wright  is  a  fugitive  from  the  justice 
of  the  kingdom  of  Great  Britain  and 
Ireland,  and  is  now  within  the  terri- 
tory of  the  United  States. 

Third.  That  the  crime  of  which  the 
said  Whitaker  Wright  has  so  as  afore- 
said been  guilty  is  an  offense  within 
the  treaty  between  the  United  States 
and  Great  Britain. 

Fourth.  That  deponent's  informa- 
tion and  belief  are  based  upon  messages 
received  by  cable  from  his  majesty's 
secretary  of  state  for  foreign  affairs, 
one  of  the  said  messages  stating  that 
a  warrant  had  been  issued  in  England 
for  the  apprehension  of  the  said  Whit- 
aker Wright  for  the  offense  herein 
charged  and  directing  deponent  to  apply 
for  a  provisonal  warrant,  under  the 
treaty  for  extradition  between  the 
United  States  and  Great  Britain. 

That  deponent  has,  since  the  appre- 
hension of  the  said  Whitaker  Wright 
yesterday,  cabled  to  his  majesty's  said 
foreign  secretary  for  fuller  details  as 
to  said  crime,  and  an  answer  is  di- 
rectly expected,  but  that  the  said 
Whitaker  Wright  may  be  detained, 
pending  the  arrival  of  such  informa- 
tion, deponent  asks  for  a  provisional 
warrant  herein."  Wright  v.  Henkel, 
190  U.  S.  40,  23  Sup.  Ct.  781,  47  L! 
ed.   948. 

B.  Complaint,  Statements  as  to  Depo- 

sitions   in    His    Possessioti     by 
Representative  of  Foreign  Gov- 
ernment. - 
"Are   properly   and   legally   authenti- 
cated  so   as   to   entitle   them   to   be   re- 
ceived   and    admitted    as    evidence    for 
similar    purposes    by    the    tribunals    of 
Russia."     Grin  v.  Shine,  187  U.  S.  181, 
193,  23  Sup.  Ct.  98,  47  L.  ed.  130. 

C.  Complaint,    Statement   of   Agency 

of  Complainant. 
"The  duly  accredited  official  agent 
and  representative  of  the  Gorman  em- 
pire at  Chicago  and  also  the  kingdom 
of  Prussia,  forming  a  part  of  said  Ger- 
man empire."  Terlindon  r.  Ames,  1S4 
U.  S.  270,  22  Sup.  Ct.  484,  46  L.  ed.  534. 

D.  Warrant     by     Commissioner     for 

Arrest  of  Fuf/itive. 
"WTiereas,  complaint  has  been  made 
on  oath  under  the  treaty  between  the 
United  States  and  her  majesty,  the  lato 
qupon  of  Great  Britain  and  Ireland, 
concluded  and  signed  at  Washington, 
on  the  9th  day  of  August.  1842,  and 
of  the  supplementary  treaty  between 
the     same     high     coatracting     parties, 


signed  July  12,  1889,  before  me,  Thomas 
Alexander,  one  of  the  commissioners 
appointed  by  the  district  court  of  the 
United  States  for  the  southern  district 
of  New  York,  and  also  commissioner 
especially  appointed  to  execute  the 
acts  of  congress,  entitled  'An  act  for 
giving  effect  to  certain  treaty  stipula- 
tions between  this  and  foreign  gov- 
ernments for  the  apprehension  and  de- 
livering up  of  certain  offenders,'  ap- 
proved August  12,  1848  (9  St.  at  L. 
302,  ch.  167,  U.  S.  Comp.  St.,  1901,  p. 
359),  and  of  the  several  acts  amend- 
atory thereof,  that  one  Whitaker 
Wright  did  heretofore,  during  the 
month  of  October,  in  the  year  1899, 
and  in  the  month  of  December,  1900, 
in  the  city  of  London,  in  that  part  of 
the  united  kingdom  of  Great  Britain 
and  Ireland  called  England,  and  within 
the  jurisdiction  of  his  said  Britannic 
majest^y,  commit  the  crime  of  fraud  as 
a  director  of  a  company,  to-wit,  did 
heretofore,  in  the  month  of  October,  In 
the  year  1899,  and  in  the  month  of 
December,  1900,  at  the  city  of  London 
aforesaid,  then  being  a  director  of  a 
certain  body  corporate,  to-wit,  the  Lon- 
don and  Globe  Finance  Corporation, 
unlawfully  make,  circulate,  and  publish 
certain  reports  and  statements  of  ac- 
counts of  the  said  corporation,  which 
were  false;  the  said  Whitaker  Wright 
then  well  knowing  the  said  reports  and 
statements  to  be  false,  with  intent 
thereby  to  deceive  and  defraud  the 
shareholders  or  members  of  the  said 
corporation;  that  the  said  Whitaker 
Wright  is  a  fugitive  from  justice  of 
the  kingdom  of  Great  Britain  and  Ire- 
land, and  is  now  within  the  territory 
of  the  United  States;  that  the  crime 
of  which  the  said  Whitaker  Wright 
has  so  as  aforesaid  been  guilty  is  an 
offense  within  the  treaty  between  the 
United  States  and  Great  Britain." 
Wright  V.  Ilenkel.  190  U.  S.  40,  23  Sup. 
Ct.  781,  47  L.  ed.  948. 

E.     Commitment   by  Commissioner. 

United    States    of    America,     southern 
district    of    New    York,    ss.      In    the 
matter  of  Thomas  Kainc. 
This  case   having  boon   heard  before 
me,    on    requisition,    through    Anthony 
Barclay,     esquire,    her    Britannic    maj- 
esty's consul  at  the  port  of  New  York, 
that   the  said   Kaine   be   committed   for 
the  purpose  of  being  delivered  up  as  a 
fugitive    from    justice,   pursuant    to    the 
provisions  of  the  treaty  made   between 
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tlio  rnitoil  Stati's  and  Croat  Britain, 
AuKUSt  IMh,  lS-12,  I  find  and  ndjudjji' 
that  the  ovidonce  prodiicod  ajj;ainst  tho 
paid  Kaino  is  iusiilViciont  iu  law  to 
justify  his  coininitnuMit  on  the  clmrj^o 
of  assault  ^vith  iiitiMit  to  commit  mur- 
der, bad  tho  onuio  boon  commit (od 
within  the  United  States.  \Vhoroforo 
I  order  that  the  said  Thomas  Kaine  bo 
committed,  pursuant  to  the  provisions 
of  the  said  treaty,  to  abide  the  order 
of  the  i>resident  of  the  United  States 
in    the    premises. 

Given  under  my  hand  and  seal,  at 
the  citv  of  New  York,  tliis  29lh  day 
of  June,  1S52. 

(Signed)     Joseph  Bridgham  (L.  S.) 
United     States     commissioner      for    the 

southern   district   of   New   York. 

Directed  to  the  marshal  of  the  south- 
ern district  of  New  York.  In  re  Kaine, 
14  How.  (U.  S.)  103,  121,  14  L.  ed. 
345. 

F.  Warrant  by  Secretary  of  State  To 
Deliver  Prisoner  to  Agent  of 
Foreign   Government. 

Department  of  State,  Washington,  July 
17th,  1852.  To  all  whom  these  pres- 
ents shall  come,  greeting: 
Whereas,  John  F.  Crampton,  envoy 
extraordinary  and  minister  plenipoten- 
tiary to  her  majesty  the  queen  of  Great 
Britain  and  Ireland,  hath  made  requisi- 
tion, in  conformity  wMth  the  10th  arti- 
cle of  the  treaty  between  the  United 
States  and  Great  Britain,  for  the  mu- 
tual surrender  of  fugitive  criminals, 
concluded  at  Washington  the  9th  day 
of  August,  1S42,  for  the  delivery  up 
to  justice  of  Thomas  Kaine,  charged 
with  the  crime  of  assault  with  an  in- 
tent to  commit  murder,  in  the  county 
of   Westmeath,   Ireland. 

And  whereas  the  said  Thomas  Kaine 
hath  been  found  in  the  state  of  New 
York,  within  the  jurisdiction  of  the 
United  States,  and  has,  by  proper  affi- 
davit, and  in  duo  form,  been  brought 
before  Joseph  Bridgham^  a  commis- 
Bioner  duly  appointed  by  the  United 
States  circuit  court  for  the  southern 
district  of  New  York,  in  the  second  cir- 
cuit, for  examination  of  said  charge  of 
assault  with  intent  to  commit  murder. 
And  whereas  the  said  commissioner 
hath  deemed  the  evidence  suflficient  to 
authorize  the  commitment  of  said 
Thomas  Kaine,  and  has,  accordingly, 
committed  him.  All  of  which  appears 
by  a  copy  of  the  proceedings  trans- 
mitted to  this  department. 


Now,  tliose  presents  are  to  require 
of  tlie  United  States  marshal  for  tho 
southern  district  of  New  York,  or  of 
any  other  public  otficor  or  person  hav- 
ing ciiargo  or  custody  of  said  Plionias 
Kaine,  to  surrender  and  deliver  him  up 
to  Anthony  Barclay,  her  Britannic 
majesty's  consul  at  the  port  of  Now 
'^'ork,  or  to  any  other  person  or  per- 
sons duly  authorized  to  receive  said 
fugitive,  and  conduct  him  to  Great 
Britain   for  trial. 

In  testimony  whereof  I  have  here- 
unto signed  my  name,  and  caused  the 
seal  of  this  department  to  be  aflixod, 
at  Washington,  this  17th  day  of  July, 
A.  D.  1852,  and  of  the  independence 
of  the  United  States  the  seventy-sev- 
enth. 

(Seal.) 

(Signed.)      W,   Hunter,   acting   sec- 
retary of  state. 

In  re  Kaine,  14  How.  (U.  S.)  103, 
126,  127,  14  L.  ed.  345. 

II.     Interstate  Extradition. 

A.  Requisition  by  Governor  of  De- 
manding State. 
"State  of  New  Y^'ork,  executive  cham- 
ber. David  B.  Hill,  governor  of  the 
state  of  New  York,  to  his  excellency 
tha  governor  of  the  state  of  Georgia: 
Whereas,  it  appears  by  a  copy  of  an 
indictment  which  I  certify  to  be  au- 
thentic and  duly  authenticated,  in  ac 
cordance  with  the  laws  of  this  state, 
that  William  S.  Roberts  stands  charged 
with  the  crime  of  grand  larceny  in  the 
first  degree,  committed  in  the  county 
of  New  York,  in  this  state,  and  it  has 
been  represented  to  me  that  he  has 
fled  from  justice  of  this  state,  and  may 
have  taken  refuge  in  the  state  of  Geor- 
gia; now,  therefore,  pursuant  to  the 
provisions  of  the  constitution  and  laws 
of  the  United  States  in  such  cases  made 
and  provided,  I  do  hereby  require  that 
the  said  William  S.  Roberts  be  appre- 
hended and  delivered  to  Philip  Reilly, 
who  is  authorized  to  receive  and  convey 
him  to  the  state  of  New  York,  there 
to  be  dealt  with  according  to  law. 

In  witness  whereof  I  have  hereunto 
signed  my  name  and  affixed  the  privy 
seal  of  the  state,  at  the  city  of  Albany, 
this  twenty-second  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-five. 

(Seal  of  the  state  of  New  York.) 
David  B.  Hill. 
By   the  governor:     William  G,  Rice, 
private  secretary." 
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Roberts  v.  Ecilly,  116  U.  S.  80,  83, 
84,  6  Sup.  Ct.  291,  29  L.  ed.  544. 

B.  Warrant  for  Arre.<st  of  Fugitive 
by  Governor  of  State  of  Refuge. 
State  of  New  York,  executive  cham- 
ber. The  governor  of  the  state  of 
New  York  to  the  chief  of  police, 
Albany,  N.  Y.,  and  the  sheriffs,  un- 
dersheriffs  and  other  officers  of  and 
in  the  several  cities  and  counties  of 
this  state  authorized  by  subdivision 
1  of  section  827  of  the  code  of  crim- 
inal procedure  to  execute  this  war- 
rant: 

It  having  been  represented  to  me  by 
the  governor  of  the  state  of  Tennessee 
that  Charles  E.  Cockran  stands  charged 
in  that  state  with  having  committed 
therein,  in  tl.e  county  of  Davidson, 
the  crimes  of  larceny  and  false  pre- 
tenses, which  the  said  governor  certi- 
fies to  be  crimes,  under  the  laws  of  the 
said  state,  and  that  the  said  Charles  E. 
Cockran  has  fled  therefrom  and  taken 
refuge  in  the  state  of  New  York;  and 
the  said  governor  of  the  state  of  Ten- 
nessee having,  pursuant  to  the  consti- 
tution and  laws  of  the  United  States, 
demanded  of  me  that  I  cause  the  said 
Charles  E.  Cockran  to  be  arrested  and 
delivered  to  Vernon  Sharpe,  who  is 
duly  authorized  to  receive  him  into  his 
custody  and  convey  him  back  to  the 
said  state  of  Tennessee;  which  said 
demand  is  accompanied  by  copies  ot 
indictment  and  other  documents  duly 
certified  by  the  said  governor  of  the 
Btate  of  Tennessee  to  be  authentic  and 
duly  authenticated  and  charging  the 
said  Charles  E.  Cockran  with  having 
committed  the  said  crimes  and  fled 
from  the  said  state  and  taken  refuge 
in  the  state  of  New   York; 

You  are  hereby  required  to  arrest 
and  secure  the  said  Charles  I'].  (Cockran, 
wlierever  he  may  be  found  within  this 
state  and  thereafter  and  after  compli- 
ance with  the  requirements  of  section 
827  of  the  code  of  criminal  procedure 
to  deliver  him  into  the  custody  of  the 
said  Vernon  Sharpe,  to  be  taken  back 
to  the  said  state  from  which  he  fled, 
pursuant  to  the  said  requisition;  and 
also  to  return  this  warrant  and  make 
return  to  the  executive  chamber  within 
thirty  days  from  the  date  hereof  of  all 
your  proceedings  had  thereunder,  and 
of  the  facts  and  circumstances  relating 
thereto. 

Given  under  my  seal  and  the  privy 
seal  of  the  state,  at  the  capitol  in  the 


city  of  Albany,  this  13th  day  of  March, 
in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  two. 

(L.   S.)      B.  B.   Odell,   Jr. 
By  the  governor:     James  G.  Graham, 

secretary  to  the  governor. 

Hvatt  V.  Corkran,  188  U.  S.  691,  692, 
693,"  23  Sup.  Ct.  691,  47  L.  ed.  657. 

C.     Sheriff's  Betitrn. 
"Georgia,   Eichmond   county: 

Executed  the  within  warrant  by  ar- 
resting William  S.  Roberts  and  deliver- 
ing him,  pursuant  to  the  mandate  of 
the  governor,  to  Philip  Reilly,  agent 
on  the  part  of  the  state  of  New  York, 
at    one   p.   m.,   April   26,   1SS5. 

W.  Daniel,  sheriff,  R.  C,  Ga." 

Roberts  v.  Reilly,  116  U.  S.  80,  86, 
87,  6  Sup.  Ct.  291,  29  L.  ed.  544. 
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Bill  for  Accounting  Against  Brokers, 
Sales : 

Complaint    Against    Buyer,     Contract 
Made  by  FJroker. 
I.    Declarations. 

A.     Dt'claralion    by    Factor    for    Com- 
mission. 
For  that  wliereas  the  said  defendant 

heretofore,  towit,  on  the day 

of ,   in   the  year   of   our   Lord 

,  at 


in  the  county  of 

,     was     indebted    to    the    said 

plaintiff    in    the    sum    of of 

lawful    money,    etc.,    for    the    work    and 
labor,  care  and  diligence,  iournoys  and 
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attendance  of  tlie  said  plaint  ill",  l>y  liiin 
the  said  plaintilY  before  that  time  done, 
performed  and  bestowed,  as  tlie  factor 
and  agent  of  the  said  defendant,  in 
and  about  the  sellin<j  and  disposing  ot 
divers  goods,  merchandise,  and  chattels, 
and  ill  and  about  other  the  business 
of  the  said  defendant,  and  for  the  said 
defendant  and  at  his  special  instance 
and  request,  and  being  so  indebted, 
etc.  (the  quantum  meruit  thereon  is), 
had  before  that  time  done,  performed 
and  bestowed,  other  his  work  and  labor, 
care  and  diligence,  journeys  and  attend- 
ances, as  the  factor  and  agent  of  the 
said  defendant,  in  and  about  the  sell- 
ing and  disposing  of  divers  other  goods, 
merchandise  and  chattels,  and  in  and 
about  other  the  business  of  the  said 
defendant,  and  for  the  said  defendant, 
he  the  said  defendant  undertook,  etc. 
2  Chit.  PI.  78. 

B.  Declaration  Against  Factor  for 
Selling  on  Credit  Contrary  to 
Orders. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.  (venue),  in  consideration  that 
the  said  plaintiff,  at  the  sjiecial  instance 
and  request  of  the  said  defendant,  had 
caused  to  be  delivered  to  the  said  de- 
fendant certain  goods  and  chattels,  to- 
wit,  one  hogshead  of  tallow  of  the  said 
plaintiff,  of  great  value,  -to-wit,  of  the 

value  of I.  of  lawful  money  of 

Great  Britain,  to  be  sold  and  disposed 
of  for  ready  money,  by  the  said  de- 
fendant, for  certain  commission  and  re- 
ward, to  be  therefor  paid  by  the  said 
plaintiff  to  the  said  defendant,  he  the 
said  defendant  undertook  and  then  and 
there  faithfully  promised  the  said  plain- 
tiff not  to  sell  or  dispose  of  the  said 
goods  and  chattels  to  any  person  or 
persons  whatsoever,  otherwise  than  for 
ready  money;  yet  the  said  defendant 
not  regarding  his  said  promise  and  un- 
dertaking, but  contriving  and  intending 
to  injure  and  defraud  the  said  plaintiff 
in  this  respect,  did  afterwards,  to-wit, 
on  the  day  and  year  aforesaid,  at,  etc. 
(venue),  aforesaid,  sell  and  dispose  or 
the  said  goods  and  chattels  upon  credit, 
and  otherwise  than  for  ready  money, 
that  is  to  say,  to  one  E.  H.  at  and 
for  a  certain  sum  of  money,  to-wit,  the 

sum  of I,  and  which  said  sum 

of I  is  still  wholly  unpaid  to 

the  said  plaintiff,  and  the  said  R.  H. 
having  since  become  insolvent,  he  the 
said  plaintiff  is  likely  to  lose  the  same, 
to-wit,     at,     etc.     (venue),     aforesaid. 


(Add    monev    counts,    etc.)      2   Chit.   PI. 
o4S. 

C.     Declaration  for  Commission  as  Seal 
Estate  Broker,  Oral  Agreement. 

And  the  plaintiff  says,  that  on  or 
about  the  30th  day  of  August,  1883, 
the  defendant  employed  the  plaintiff 
to  procure  a  purchaser  for  a  certain 
lot  of  land  and  dwelling  house  there- 
on, situated  on  Webster  street,  in  the 
city  of  Somerville,  in  the  county  of 
Middlesex,  belonging  to  the  defendant, 
and  agreed  and  promised  to  pay  the 
plaintiff  therefor  one  hundred  dollars, 
and  in  pursuance  of  said  agreement  the 
plaintiff  did  procure  such  purchaser, 
and  the  defendant  owes  the  jjlaiiititt" 
one  hundred  dollars,  and  interest  there- 
on from  the  fifth  day  of  November, 
when   he   demanded    the   same. 

And  the  plaintiff  says,  that  on  or 
about  the  thirtieth  day  of  August,  1883, 
the  defendant  employed  the  plaintiff 
to  procure  a  purchaser  for  a  certain 
lot  of  land  and  dwelling  house  there- 
on, situate  on  Webster  street,  in  the 
city  of  Somerville,  in  the  county  of 
IMiddlesex,  belonging  to  the  defendant, 
and  promised  to  pay  the  plaintiff  there- 
for the  usual  and  customary  commis- 
sion for  procuring  such  i>urehaser,  and 
the  usual  and  customary  commission 
in  such  case  is  two  and  one-half  per 
cent,  on  the  purchase  money,  and  that 
was  twenty-eight  hundred  dollars,  and 
the  said  commission  thereon  is  seventy 
dollars,  and  the  defendant  owes  the 
plaintiff  said  sum  of  seventy  dollars, 
and  interest  thereon  from  November  5, 
when  he  demanded  the  same.  Desmond 
f.  Stebbins,  140  Mass.  339,  5  N.  E.  150. 

II.     Complaints. 

A.  Complaint  Against  Note  Broker 
for  Proceeds  of  Note  Dis- 
counted. 

I.      That    on    the day     of 


— ,   18—,  at 


,  the  plain- 
tiff employed  the  defendant  to  sell  or 
procure  to  be  discounted  a  promissory 
note,  the  property  of  the  plaintiff,  made 
by  one  M.  N.  (here  describe  the  note), 
and  thereupon  the  plaintiff  delivered 
the  same  to  the  defendant,  who  under- 
took to  sell  it  or  procure  it  to  be  dis- 
counted for  a  reasonable  commission, 
and  to  pay  the  proceeds  over  to  the 
plaintiff. 

II.  The  plaintiff  further  states,  on 
information  and  belief,  that  on  the 
day    of ,    18 —     (or 
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tliereafter  and  before  the  day 

of  ,  18 — ,  but  on  what  partic- 
ular day  he  is  not  informed),  the  de- 
fendant procured  said  note  to  be  dis- 
counted by  one  0.  P.,  and  received  as 
the  proceeds  thereof  the  sum  of 
• dollars. 

III,  (As   in   II,  D.) 

IV.  That     the     plaintiff,     on     the 

day    of ,     18—,     at 

-,  duly  demanded  from  the  de- 
fendant payment  of  the  sum  of ■ 

dollars  being  the  balance  of  the  pro 
ceeds  after  deducting  his  commission, 
but  no  part  thereof  has  been  paid.  1 
Abb.  Forms  185. 

B.  Complaint  for  Commissions  of 
Broler. 

I.  That  the  defendant  is  indebted  to 
the  plaintiff  on  an  account  for  the 
work,  labor  and  services  of  the  plain- 
tiff, as  broker,  in  the  purchase  (or  sale, 
or  iDoth)  for  defendant  of  stocks,  bonds 
and    negotiable    securities    (or    of    real 

estate  in ),   to   the   amount  of 

dollars,  performed  at  the  re- 
quest   of    the    defendant,    between    the 

day    of   ,    1» — ,    and 

the  day  of  ,   18 — ,  in 


the  sum  of 


-,  and  interest  there- 
day  of , 


on  from  the 

18—. 

II.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.).  1  Abb. 
Forms  201. 

C.     Complaint   Against   Factor   Under 
Del  Credere  Commission. 

I.  That    on    the    day     of 

,  18 — ,  the   plaintiffs  employed 

the  defendants  to  sell  certain  goods  and 
merchandise  of  the  plaintiffs,  of  the 
value  of dollars,  upon  com- 
mission, and  then  delivered  the  same 
to  them;  and  the  defendants  then  prom- 
ised to  sell  the  same,  and  to  be  respon- 
sible to  the  plaintiffs  for  the  price 
thereof. 

II.  That  as  the  plaintiffs  are  in- 
formed  and  believe,   thereafter  and   on 

or  before  the day  of , 

18 — ,  but  on  what  particular  day  or 
days  they  are  not  informed,  and  can- 
not state,  the  defendants  sold  said 
goods  and   merchandise   for  the  sum   of 

dollars,  on  a  credit  of • 

months  from  the  time  of  such  sale; 
which  credit  expired  before  the  com- 
mencement  of   this  action. 

III.  (As    in    II,    D.) 

IV.  The  plaintiffs  further  state  on 
information    and    belief    that    the    sum 


dollars,  being  the  price  of 


of  

said  goods  and  merchandise  after  de- 
ducting said  charges,  became  due  and 
payable    to    these    plaintiffs    from    the 

defendants     on     the day     of 

,  IS—. 

V,      That    on    the day     of 

,  IS — ,  at  ,  the  plain- 
tiffs demanded  payment  of  the  same 
from  the  defendants,  but  that  no  part 
of  the  same  has  oeen.  paid.  1  Abb. 
Forms  184, 

D.  Complaint  Against  Factor  for 
Price  Beceived  hy  Him  for 
Goods  Sold. 

I.  That    on    the day     of 

,  18 — ,  at ,  the  plain- 
tiff employed  the  defendant  to  sell 
upon  commission  (here  designate  the 
goods),  the  property  of  the  plaintiff^ 
and  thereupon  delivered  the  same  to 
him  for  that  purpose, 

II,  The  plaintiff"  further  states  upon 
information  and  belief,  that  thereafter, 

and      before      the day      of 

,  18 — ,  but  on  what  particular 

day  or  days  he  is  not  informed,  the 
defendant  sold  said  goods  for  the  sum 
of dollars,  which  sum  he  there- 
upon received, 

III,  That,  as  this  plaintiff  is  in- 
formed and  believes,  the  just  charges 
of  the  defendants  for  the  commissions 
and  expenses  therein,  amount  to 
—, dollars,  and  no  more. 

IV.  That    on    the    day    of 

,   18 — ,   the   plaintiff  demanded 

of  the  defendant  payment  of  the  bal- 
ance of  said  price  remaining  after  de- 
ducting said  charges;  but  that  no  part 
of  the  same  has  been  paid,  1  Abb. 
Forms  183. 

K  Complaint  hy  Stoclcbrokers  for 
Money  Advanced  on  Account  of 
Their  Principal. 

I.  That  the  plaintiffs  arc  partners, 
doing  business  in  the  city  of  New  York 
as  bankers  and  brokers,  under  the  firm 
name  of  W.  S.  &  M. 

II.  That  as  stockbrokers,  on  or  about 

the day    of   ,     18 — , 

they  purchased  for  and  on  account  of 
the  defendant,  and  at  his  request,  tlio 
following  stocks  (designating  the  stocks 
and  i)rices);  said  stocks  to  be  paid  for 
by  the  defendant  at  the  expiration  of 
thirty  days  from  the  day  of  purchase, 
with  the  right  to  the  defendant  to  pay 
for  said  stocks  at  any  time  before  the 
expiration  of  said  thirty  days,  should 
be  so  ehict. 
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III.  That  it  is  \ho  custom  of  brok- 
ers in  siu'li  I'asi's  to  purclmso  the  stooks 
in  thoir  own  names,  witltunt  iliscl()siii<j 
the  name  of  tlioir  priiKM|>al;  and  in 
case  of  the  failure  of  the  principal  in 
pnyinjT  the  purchase  money,  to  resell 
the  stocks  without  notice  to  or  demantl 
upon  him  or  tenderiiiji  him  the  stocK, 
and  to  charpe  him  with  the  deficiency 
and  their  commissions,  which  custom 
the  defendant  then   well  knew. 

IV.  That  accordiufj  to  said  custom. 
the  plaintilTs  purchased  said  stocks  in 
their  own  names,  and  without  disclosing 
the   defendant's   name. 

V.  That   on    or  about   the • 

day    of   ,    18 — ,   the    defendant 

paid    to    the    plaintiffs,    on    account    of 

the    said    purchase    of    stock,    

dollars. 

VI.  That  at  the  expiration  of  the 
said  thirty  days,  the  defendant  having 
failed  to  pay  the  balance  due  for  said 
stocks,  the  plaintiffs,  being  liable  there- 
for, paid  for  the  same,  and  to  reim- 
burse themselves,  did.  in  accordance 
with  the  custom  of  brokers  in  sucli 
cases,  without  notice  to  or  demand  upon 
the  defendant,  or  a  tender  to  him  of 
said  stocks,  sell  the  same  on  his  ac- 
count, at  (stating  the  price,  it  being 
below  cost). 

VII.  That  there  is  now  due  and  pay- 
able to  the  plaintiffs  from  the  defend- 
ant,   on    account    of   the    said   purchase 

of  stock,   the   sum   of dollars, 

together  with  the  sum  of dol- 
lars for  commission  for  the  purchase 
and  sale  of  said  stocks.  1  Abb.  Forms 
168. 

F.  Complaint,  Commissions  for  Sale 
of  Merchandise. 

The  plaintiff,  complaining  of  the  de- 
fendant,  alleges   as   follows: 

First.  That  the  plaintiff'  is  a  broker 
in  the  city  of  Charleston,  state  of 
South  Carolina,  carrying  on  a  broker- 
age business  in  fertilizers,  phosphate 
rock,  and  similar  products,  and  was  so 
at  the  times  hereinafter  mentioned;  and 
that  the  defendant,  Wappoo  Mills,  was 
at  the  times  hereinafter  mentioned,  and 
now  is,  a  corporation  created  by  and 
under  the  laws  of  the  state  of  South 
Carolina,  and  having  its  principal  of- 
fice and  place  of  business  in  the  county 
of  Berkeley.  Second.  That  the  plain- 
tiflF,  as  such  broker,  sold  for  account 
of  said  defendant,  on  June  5th,  1890, 
2,000  tons  dissolved  bone  to  the  Caddo 
Fertilizer  Co.,  the  brokerage  on  which. 


at  the  accustomed  rate  agreed  upon, 
was  $■_'()(),  and  was  lo  be  jiaid  by  tlio 
defendant.  That  the  plaintilf  has  re- 
ceived from  the  defendant  sixty-eight 
dollars  on  account  of  said  brokerage, 
but  the  balance  of  $i:?'J  is  still  (luo 
and  unpaid,  although  riemanded  of  the 
defendant.  All  of  which  will  more  fully 
apj)ear,  on  reference  to  the  broker's 
memorandum  of  sale,  bill,  and  account, 
heretofore  rendered  defendant,  and 
cojiies  of  which  are  hereto  annexed,  as 
exliihits  A,  B,  C,  and  made  part  of  this 
complaint.  Wherefore  the  plaintiff  de- 
mands judgment  against  the  defendant, 
in  the  sum  of  $13'J  and  costs.  Verified. 
Fairly  i\  Wappoo  Mills,  44  S.  C.  227, 
22  S.  E.  108. 

G.  Complaint  for  Money  Advanced  hy 
Merchandise  Broker. 

That  plaintiff  is,  and  at  all  times 
hereinafter  mentioned  has  been,  doing 
business  as  a  broker  and  buyer,  on 
commission,  in  the  county  of  Santa  Bar- 
bara, state  of  California;  that  as  such 
broker,  between  the  twenty-sixth  day 
of  July,  1889,  and  the  twenty-ninth  day 
of  March,  1890,  plaintiff  advanced  in 
Santa  Barbara,  in  the  county  and  state 
aforesaid,  the  sum  of  $697.09  for  de- 
fendants, at  defendants'  instance  and 
request,  in  the  purchase  of  certain  Lima 
and  other  beans,  and  other  products  of 
California;  that  defendants  promised  to 
pay  the  same  to  plaintiff,  and  although 
often  requested  so  to  do,  defendants 
have  neglected  and  still  neglect  to  pay 
the  same  to  plaintiff,  or  any  part 
thereof.  Rogers  r.  Duff,  97  Cal.  66, 
31  Pac.  836. 
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For  other  forms,  see  S  Standard 
Proc.  959,  960. 

CKOSS-REFERENCE : 
Assault  and  Battery: 

Complaint    for    Assault    and     Battery 
and  False  Imprisonment. 
I.  Declaration  for  False  Imprisonment 
(a). 

For  that  the  said  defendant  on,  etc., 
with  force  and  arms,  etc.,  made  an  as- 
sault upon  the  said  plaintifiF,  to-wit,  at 
etc.,  and  then  and  there  seised  and  laid 
hold  of  the  said  plaintiff,  and  with 
great  force  and  violence,  pulled  and 
dragged  about  him,  the  said  plaintiff, 
and  then  and  there  gave,  and  struck 
the  said  plaintiff,  a  great  many  vio- 
lent blows  and  strokes,  and  also  then 
and  there  forced  and  compelled  the  said 
plaintiff  to  go  from  and  out  of  a  cer- 
tain dwelling  house,  situate  and  being, 
at,  etc.,  into  the  public  street  there, 
and  then  and  there  forced  and  com- 
pelled him  to  go  in  and  along  divers 
public  streets  to  a  certain  police  office 
situate  and  being,  at,  etc.,  and  then 
and  there  imprisoned  the  said  plaintiff', 
and  kept  and  detained  him  in  prison 
there,  without  any  reasonable  or  prob- 
able cause  whatsoever,  for  a  long  space 
of    time,    to-wit,    for     the     space     of 

then  next  following,  contrary 

to  the  laws  and  customs  of  this  state, 
and  against  the  will  of  the  said  plaint- 
iff, whereby  he,  the  said  plaintiff,  was 
then  and  there  not  only  greatly  hurt, 
bruised  and  wounded,  but  was  also, 
thereby,  then  and  there  greatly  ex- 
po.^ed  and  injured  in  his  credit  and 
circumstances,  to-wit,  at,  etc.,  afore- 
said. And  also,  for  that  the  said  de- 
fendant on,  etc.,  with  force  and  arms, 
etc.,  made  another  assault  on  the  said 
plaintiff,  to-wit,  at,  etc.,  and  then  and 
there  beat,  bruised,  and  ill-treated  him, 
the  said  plaintiff,  and  then  and  there 
imprisoned  him,  the  said  plaintiff,  and 
kept  and  detained  him  in  prison  there, 
without  any  reasonable  or  probable 
cause  whatsoever  for  a  long  time,  to- 
wit,    for   the   space   of  hours, 

then  next  following;  contrary  to  tho 
laws  and  customs  of  tliis  state,  and 
against  the  will  of  the  said  plaintiff. 
And  also  for  that  the  said  defendant, 
on,    etc.,    with    force    and    arms,     etc., 


made  another  assault  on  the  said  plaint- 
iff, to-wit,  at,  etc.,  and  then  and  there 
again  beat,  bruised,  wounded,  and  ill- 
treated  him  (in  so  much  that  his  life 
was  thereby  then  and  there  greatly 
despaired  of),  and  other  wrongs  to  the 
said  plaintiff  then  and  there  did,  etc. 
Burr.  App.  299,  §565;  2  Chit.  PI.  857. 
Note. — As  to  the  necessity  of  alleging 
special  damage  in  order  to  admit  proof 
of  same,  the  practice  in  the  s*^ate  where 
the  form  is  to  be  used  must  be  con- 
sulted, as  in  some  states  special  dam- 
age must  be  alleged  in  order  to  admit 
such  proof,  while  in  others  special  dam- 
ages may  be  proven  though  not  al- 
leged. 

Declaration  for  False  Imprisonment  (b). 
State    of   West   Virginia,   "WajTie   coun- 
ty, to-wit: 

Hiram  Bloss  complains  of  John  Ply- 
male,  Jesse  Spurlock,  William  P.  Spur- 
lock,  Hurston  Spurlock,  Hugh  Bowen, 
]Milton  J.  Ferguson,  James  Ferguson, 
Achilles  M.  C.  Davis,  Edmund  Osborn, 
Samuel  Wellman  and  John  Jarrell,  Jr, 
of  a  plea  of  trespass  on  the  case,  for 
that  heretofore,  to-wit:  on  the  10th 
day  of  April,  1863,  at  the  county  of 
Wayne,  aforesaid,  the  said  defendants 
unlawfully,  and  without  any  reasonable 
or  probable  cause,  did  arrest,  seize,  lay 
hold  of,  arrest  and  imprison  the  said 
plaintiff,  and  did  then  and  there  un- 
lawfully, forcibly,  and  against  the  will 
of  the  said  plaintiff,  force  and  compel 
the  said  plaintiff  to  go  with  them  to 
the  city  of  Richmond,  and  did  then 
and  there  unlawfully,  forcibly,  and 
against  the  will  of  the  said  plaintiff, 
confine  and  imprison  him  in  a  certain 
loathsome  and  filthy  prison,  for  a  long 
space  of  time,  to-wit:  for  the  space 
of  six  months,  during  all  of  which  time 
he  was  compelled  by  the  said  defend- 
ants to  subsist  upon  unwholesome  and 
insufficient  food,  by  reason  whereof  the 
health  of  the  said  plaintiff  became,  and 
was,  greatly  inipairiMl;  and  he  was  sub- 
jected to  great  suffering,  hardships  and 
expense,  and  has  been,  and  is  other- 
wise grontiy  injured,  to-wit:  at  the 
county   aforesaid. 

And  for  that,  also,  afterwards,  to- 
wit:  on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  the  said  defend- 
ants, in  and  ufion  the  boily  of  the  said 
plaintiff,  did  make  an  assault,  and  him, 
tlio  said  plaintiff,  did  then  and  there 
unlawfully,  and  without  any  reasonable 
or  probable  cause,  arrest   and   imprison 
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for  a  long  space  of  tiiiio.  towit:  for 
the  •^pacc  of  six  niontlis;  and  other 
wroii>;s  to  the  sai.l  plaintirf  then  dn\, 
to-wit:  at  the  oounty  aforesaid.  Where- 
fore ami  bv  reason  of  the  premises, 
the  said  plaintiff  has  been,  and  la, 
crcatlv  iniured.  and  sustained  damages 
Vo  the  amount  of  10.000  dollars^  And 
therefore  he  brings  this  suit.  Bloss  r. 
Plymale.  3  W.  Va,  394. 
II.     Complaints. 

A.     Cowi'Uiint     for     False     Imprison- 
mcitt   (fl). 

1.      That    on    the ^l--^y    f 

IS .      at ,      the 


defendant  maliciously,  and  with  in- 
tent to  injure  the  plaintiff,  by  force 
(compelled"  the  plaintiff  to  go  with  him 
to  a  police  oflice,  or,  to  the  county 
jail,  or  the  like,  there  situate,  and 
there)  imprisoned  this  plaintiff,  and 
then  and  there  detained  him  unre- 
strained   of    his   liberty,    for   the    space 

of hours,   without   reasonable 

cause,  and  without  any  right  or  author- 
ity so  to  do,  and  against  the  will  of 
the  plaintiff;  whereby  the  plaintiff  was 
not  only  bruised  and  wounded,  but  was 
also  injured  in  his  credit,  and  was  pre- 
vented" from  attending  to  his  necessary 
affairs    and    business    during    that    time, 

and  was  compelled  to  exi>end  ■ 

dollars  in  costs  and  counsel-fees  in  ob- 
taining  his   discharge,    to     his    damage 

dollars.     1  Abb.  Forms  484. 

Complaint  for  False  Imprisonment    (b). 

"The  plaintiff  N.  M.  Newell  com- 
plains of  James  H.  Akin  and  says  that 
heretofore,  on  the  8th  day  of  May,  1870, 
the  said  defendant  unlawfully  and 
forcibly  restrained  the  plaintiff  of  his 
liberty,  and  did  unlawfully  and  falsely 
imprison  him  for  a  long  space  of  time, 
to-wif:  for  the  space  of  twelve  hours, 
whereby  the  plaintiff  was  greatly  in- 
jured against  his  will.  Wherefore  he 
demands  damages  against  the  defend- 
ant in  the  sum  of  five  thousand  dollars 
and  for  his  costs."  Akin  V.  Ncwcll,  32 
Ark.   60;*. 

B.  Complaint  Apainst  "Railroad  Com- 
pany and  Agent  for  False  Im- 
prisonment. 

"Plaintiff  further  says  that  the  de- 
fendant Dwyer  was  at  the  day  afore- 
said, and  for  more  than  a  year  prior 
thereto  had  been,  the  agent  and  em- 
ploye of  said  railroad  company  for  the 
purpose  of  detecting,  arresting  and 
prosecuting  all   persons   who   should,   in 


any  way,  unlawfully  obstruct  the   rail- 
road aforesaid  in  said  county.     That  on 

the   day    of    November,    1S82, 

the  railroad  track  aforesaid  was  ob- 
structed by  some  jiorson,  or  ])ersons  un- 
known to  this  jilaintiff  and  without 
his  kiiowli'dgo,  direction  or  consent, 
and  tluMH'upon  said  railroad  company  di- 
rected tlie  defendant  Dwyer  to  arrest  t  ho 
])eraons  who  had  so  obstructed  said  road 
and  caused  them  to  be  criminally 
prosecuted  for  such  obstructions  in  tlio 
courts  of  said  county;  that  pursuant 
to  said  direction  so  received  from  said 
comi)any,  and  in  the  discharge  of  his 
authority  as  the  agent  and  employe  of 
said  railroad  company  as  aforesaid,  the 
defendant  Dwyer  thereupon  proceeded 
to  detect  and  arrest  and  prosecute 
criminally  in  the  courts  of  said  county 
the  person  or  j)ersons  who  had  so  ob- 
structed the  railroad  aforesaid,  and  in 
so  doing  said  Dwyer  ass;iulted,  arrested 
and  falsely  imprisoned  plaintiff  at  said 
county  on  the  day  of  Decem- 
ber, 1882,  without  any  legal  authority 
so  to  do,  upon  the  charge  made  by  said 
Dwyer  against  him,  said  plaintiff,  of 
unlawfully  obstructing  said  railroad  in 
said  county  on  the  day  the  same  was 
obstructed,  as  aforesaid,  to-wit,  on  the 
day  of  November,   1882;   that 


thereupon  said  Dw^yer  placed  handcuffs 
ui)on  his  wrists,  and  in  company  with 
others,  in  said  Dwyer 's  employ,  by 
threats  of  personal  violence  to  him,  said 
plaintiff,  and  by  catching  hold  of  the 
plaintiff's  person,  compelled  the  plain- 
tiff to  go  with  him,  said  Dwyer,  from 
his  home  in  Knox  county,  Indiana,  dis- 
tant from  Emison's  Station  about  three 
miles,  to  said  station,  in  the  night  over 
a  dark  road,  in  the  woods  where  it  was 
cold  and  disagreeable,  at  which  station 
said  Dwyer  compelled  said  jilaintiff  to 
get  into  a  car  on  said  railroad  pro- 
vided by  said  railroad  company  for 
that  purpose,  and  said  Dwyer  there- 
upon, by  means  of  said  car,  carried 
said  plaintiff  upon  said  railroad  a  dis- 
tance of  ten  miles,  at  which  point 
said  Dwyer  put  said  plaintiff  off  of 
said  car  in  the  woods  in  the  middle 
of  the  night,  and  in  the  darkest  kind 
of  a  night,  from  which  point  said 
plaintiff  was  compelled  to  and  did  wan- 
der home,  a  distance  of  twelve  miles, 
on  foot  as  best  he  could."  Evansville 
&  T.  IT.  R.  Co.  V.  McKee,  99  Ind.  .519. 
Note. — Alleging  that  the  arrest  was 
"at  the  instigation  and  procurement 
of"  the  corporation  has  been  held  suf- 
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fieient   on    demurrer.      American    Esp. 
Co.  V.  Patterson,   73  Ind.  430. 

d  Complaint  Against  Officer  a7id 
Sureties  for  False  Imprison- 
ment. 

The  plaintiff  alleges: 

1.  That  the  general  election  held  in 
and  for  the  county  of  Edgecombe,  state 
of  North  Carolina,  on  the  first  Tues- 
day in  November,  1892,  the  defendant, 
Nathan  Boyd,  was  duly  elected  con- 
stable in  and  for  the  county  aforesaid, 
township  No.  1,  for  and  during  the 
period  of  two  years  next  ensuing  after 
the  first  Monday  in  December  of  said 
year. 

2.  That  thereafter,  to-wit,  on  the 
first  Monday  of  December,  1892,  the 
said  Nathan  Boyd,  executed  his  official 
bond  as  constable  in  the  penal  sum  of 
one  thousand  dollars,  with  the  above 
named  Jno.  C.  Dancy  and  Orren  James 
as  sureties  thereto,  payable  to  the 
state  of  North  Carolina  and  conditioned 
for  the  "faithful  discharge  of  all 
duties  devolving  upon  him  as  such  con- 
stable and  according  to  law,"  which 
said  bond  was  thereafter  duly  accepted 
and  ap[iroved  by  the  proper  authorities. 

3.  Tliat  the  said  Nathan  Boyd  there- 
upon took  and  subscribed  the  proper 
oath  of  office  and  entered  upon  the 
duties  of  the  said  office,  and  thereafter, 
to-wit,  the  17th  day  of  December,  1893, 
acting  as  constable  in  and  for  the  said 
township  and  county,  and  under  color 
of  his  said  office,  arrested  the  relator 
herein  and  imprisoned  him  in  the  jail 
or  "lock-up"  used  for  such  purposes 
by  the  municipal  authorities  of  the 
town  of  Princeville,  and  there  confined 
him  forcibly  and  against  his  will,  from 
10  o'clock  a.  m.,  till  5  o'clock  p.  m., 
restraining  him  of  his  liberty  and  sub- 
jecting him  to  hardships,  privations, 
humiliation  and  disgrace. 

4.  That  the  arrest  and  imprisonment 
of  the  relator  as  aforesaid  was  without 
legal  process  or  color  thereof  and  not 
in   due  course  of  law. 

5.  That  thn  courso  and  conduct  of  the 
dofondant  Boyd,  as  aforesaid,  was  in 
wanton  and  rofklcss  disreganl  of  the 
rights  of  the  relator  and  wholly  with- 
out  excuse  or  justification  in   law. 

6.  That  by  reason  of  the  said  false 
arrost  and  imprisonment,  the  said  re- 
lator was  detained  from  his  business 
and  restrained  of  his  liberty,  to  his 
great  loss  and  damage,  and  in  mind, 
body   and   reputation    has   sustained   in- 


juries, in  all  amounting  to  the  sum  of 
one  thousand  dollars. 

Therefore,  the  plaintiff  relator  de- 
mands judgment  for  the  full  penalty 
of  said  bond,  to-wit,  one  thousand  dol- 
lars, and  the  costs  of  this  action." 
Warren  v.  Boyd,  120  N.  C.  56,  26  S.  E. 
700. 

III.    Pleas. 

A.  Plea  Justifying  Imprisonment  on 
Suspicion   of   Felony. 

Because,  he  says,  that  before  and  at 
the  time  when,  etc.,  to-wit,  on,  etc., 
aforesaid,  at,  etc.  (venue)  aforesaid 
(here  state  the  felony  to  have  been 
committed,  and  the  causes  of  suspicion 
against  the  plaintiff,  and  which,  in  the 
plea  in  question,  was  stated  as  fol- 
lows:) "the  said  plaintiff  was  the 
servant  of  the  said  defendant,  and  was 
then  and  there  living  and  residing  in 
the  house  of  him  the  said  defend- 
ant; and  the  said  plaintiff,  so  being 
such  servant  as  aforesaid,  to-wit,  at  etc., 
divers  goods  and  chattels,  to-wit,  20 
pair  of  silk  stockings  and  100  yards  of 
lace,  of  great  value,  to-wit,  of  the  value 

of ,   the   property   of   the   said 

defendant,  had  been  and  were  feloni- 
ously stolen,  taken,  and  carried  away 
from  out  of  the  possession  of  the  said 
defendant,  and  afterwards,  to-wit,  on, 
etc.,  at,  etc.,  divers,  to-wit,  20  bundles, 
containing  the  said  goods  and  chattels 
so  feloniously  taken  and  carried  away 
as  aforesaid,  were  found  and  discovered 
hidden  and  concealed  in  a  certain  cel- 
lar of  and  belonging  to  the  house  of 
the  said  defendant,  and  to  which  the 
servants  of  the  said  defendant  had  ac- 
cess, and  the  said  bundles,  containing 
the  said  goods  and  chattels,  being  so 
found  and  discovered  as  aforesaid, 
were  immediately  seized  and  taken 
away  by  the  said  plaintiff,  the  said 
plaintiff  then  and  there  averring  that 
the  same  were  the  property  of  her  the 
said  plaintiff,  and  the  said  plaintiff 
then  and  there  endeavored  to  burn  and 
make  away  with  the  said  bundles,  with 
their  contents  aforesaid,  and  did  actual- 
ly burn  divers,  to-wit,  10  of  the  said 
bundles,  so  containing  the  said  goods 
and  chattels,  the  property  of  the  said 
defendant  as  aforesaid";  wherefore  the 
said  defendant  having  good  and  prob- 
able cause  of  suspicion,  and  vehemently 
suspecting  the  said  plaintiff  to  have 
been  guilty  of  or  concerned  in  the  steal- 
ing and  carrying  away  of  the  said 
goods  and  chattels  of  the  said  defcnd- 
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nnt,  ami  to  linvo  foloiiiously  tnkon  and 
carrifil  away  tho  saiiio,  il'ul,  at  tlio  said 
tiiuo  wlu'ii,  etc.,  jjontly  lay  l\ands  on 
thp  said  j)laii»tiflr.  and  did  give  tho 
plaintiff  in  charge  to  one  W.  S.  then 
and  there  being  a  constable  and  peaou 
ollice  of  and  for  our  lord  the  Uiiig,  in 
and  for  tho  (city  of  London)  aforesaid, 
and  then  and  there  requested  the  said 
constable  and  peace  oflicer  to  take  tho 
said  plaintiff  into  his  custody,  and  safe- 
ly keep  her  until  she  could  be  carried 
and  conveyed,  and  to  carry  an<l  convey 
her  before  some  one  of  the  justices  as- 
signed to  keep  tho  jieace  of  our  said 
lord  tho  king  within  and  for  the  city  of 
London,  and  to  hear  and  determine 
divers  felonies  and  misdemeanors  com- 
mitted within  tlie  said  city  of  London, 
to  be  examined  by  and  before  such  jus- 
tice, touching  and  concerning  the  prem- 
ises, and  to  be  further  dealt  with  ac- 
cording to  law;  and  on  that  occasion 
the  said  W.  S.,  so  being  such  constable 
and  peace  oflicer  as  aforesaid,  at  the  re- 
quest of  the  said  defendant,  did  then 
and  there  gently  lay  his  hands  upon 
the  said  plaintiff,  take  the  said  plaintiff 
into  his  custody,  and  as  soon  as  con- 
veniently could  be,  to-wit,  on  the  said 

day  of  ,  in  the  year 

aforesaid,  the  said  plaintiff  was  carried 
and  conveyed  in  custody  to  and  before 
sir  W.  L.,  knt..  and  alderman  of  the  city 
of  London,  and  one  of  the  justices  as- 
signed to  keep  the  peace  of  our  said  lord 
the  king  witliin  and  for  the  said  city  of 
London,  and  also  to  hear  and  determine 
divers  felonies  and  misdemeanors  com- 
mitted within  the  said  city,  to  be  ex- 
amined by  and  before  the  said  Sir  VV. 
L.  touching  and  concerning  the  prem- 
ises, and  to  be  further  dealt  with  ac- 
cording to  law,  and  the  said  plaintiff 
was  then  and  there  detained  by  order 
of   the   said   Sir  W.   L.   until   and   ui)on 

the day   of  ,   in   the 

3'ear  aforesaid,  when  she  the  said  plaint- 
iff was  examined  by  the  said  Sir  W.  L. 
touching  and  concerning  the  premises, 
and  the  said  plaintiff  was  afterwards 
discharged  out  of  custody  by  the  said 
Sir  W.  L.;  and  by  means  of  the  said 
several  premises  aforesaid,  the  said 
plaintiff  was  imprisoned,  and  kept  and 
detained  in  prison,  for  the  said  several 
spaces  of  time  in  the  said  declaration 
mentioned,  the  same  being  a  reasonable 
time  for  that  purpose,  and  lawful  and 
Just  for  the  cause  aforesaid,  which  are 
the  supposed  trespasses  in  the  intro- 
ductory   part    of    this    plea    mentioned,  I  etc.,  "as  shown  by  a  certified  transcript 


and  whereof  tho  said  plaintiff  hath 
above  complained  against  tho  said  de- 
fendant, and  this  ho  is  ready  to  verify; 
wherefore  ho  jirjiys  judgment  if  the 
said  plaintiff  ought  to  have  or  main- 
tain her  aforos.Tid  action  thereof  against 
him,  etc.    3  Chit.  PI.  108L 

B.     rira  of  Jiistification  by  Officer. 

"AnH  for  further  answer,  defendant 
says  that  on  the  8th  day  of  July,  1S73, 
the  defendant  was  marshal  of  the  town 
of   Frankfort,"    etc.,    "duly    ajij)ointed, 
qualified,    and    acting   as   such;    tliat   at 
that    date    there    was    an    ordinance    in 
force,  passed  by  the  board   of  trustees 
of   said   town,   and   duly   signed  by   the 
members  of  said  board,  and  attested  by 
the    clerk    of    said    town,    entitled    'an 
ordinance    prohibiting    tho    disturbance 
of   the    peace    and    other    misdemeanora 
in    the    town      of     Frankfort,'  "     etc., 
"pass'ed    by    the   board    of    trustees    of 
said  town   at   a  meeting   held   February 
•Ith,  1S73,  a  copy  of  which  ordinance  is 
filed   herewith,   and   made   part   of   this 
answer;   that  at  the  date  mentioned  in 
the  complaint,  to-wit,"  etc.,  "the  plain- 
tiff was  found  by  defendant,  within  the 
corporation  of  said  town  of  Frankfort, 
at   the   hour   of  eleven   o'clock,   on   the 
night  of  said  8th  day  of  July,  1873,  in 
a    state    of   gross   intoxication,   so    that 
he  was  unable  to  walk  or  stand  with- 
out   support    from    some    other    person; 
that  when   so  found  by  this  defendant 
plaintiff  was  prostrated  on  the  sidewalk 
of    said   town    from    the    effects    of   in- 
toxicating liquors;  that  in  pursuance  of 
his  duties  as  marshal  of  said  town,  and 
in    obedience    to    the    ordinance    afore- 
said,   defendant    arrested    plaintiff    and 
conveyed    him   to   the   place   designated 
and    used    by    order    of   said    board    of 
trustees    for   the    safe    keeping   of   per- 
sons guilty  of  a  violation   of  the   ordi- 
nances of  said  town;   that  at  the  time 
of  making  said  arrest  and  incarceration, 
plaintiff  was  in  such  a  state   of  intox- 
ication   as    to    be    entirely    unconscious 
of   any   acts   then   transpiring;    that  as 
soon   as  plaintiff  was  in  a  condition  to 
be  taken  before  a  justice  of  the  peace 
to    answer    for    said    violation    of    the 
ordinance   aforesaid,   the   defendant   did 
take  him  before  Joseph  Baum,  a  justice 
of   the    i)eaee    of    said    town,    and    then 
and    there    filed    an    aflidavit,    charging 
the  plaintiff  with  said  violation  of  said 
ordinance,    to    which    said    charge    the 
plaintiff  pleaded  guilty,  and  was  fined," 
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of    the    proceedings     herewith     filed." 
Scircle  v.  Neeves,  47  Ind.  2S9. 

C.     Plea,    Justification    hy   Justice    of 
the  Peace. 

And   the    said    defendant,    Joseph    L. 
Davis,    by    his     attorney,     Puterbaugh, 
comes    and    defends   the    force   and    in- 
jury,   etc.,   when,    etc.,    and   says,   actio 
non,    because    he    says,    that    the    said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof,  in  the  sec- 
ond   count     of    said    declaration    men- 
tioned, because  he  says,   that  the  said 
defendant   was,  and   is  now,   an   acting 
justice    of   the   peace,    in    and   for   said 
county,  and  having  jurisdiction  of  mat- 
ters  of    such    nature,    the    said    defend- 
ant,   Joel    B.    Ketchum,   at    the    county 
and  state  aforesaid,  on  the  2nd  day  of 
November,  A.  D.  1S59,  made  oath,  that 
there  was  danger  that  the  debt  or  claim 
of  such  Joel  B.   Ketchum   against   said 
George  W.  Oaitlaw,  amounting  to  $94.69, 
will  be  lost  unless  tlie  said  Georjie   W. 
Outlaw  be  held  to  bail,  and  stated  the 
cause   of  such  danger,   so   as  to  satisfy 
the  said  Joseph  L.  Davis  that  there  was 
reason  to  apprehend  such  loss.     There- 
upon Joseph  L.  Davis  dia  issue  a  war- 
rant    commonly     called     a     capias     ad 
respondendem,  in  the  name  of  the  Peo- 
ple of  the  State  of  Illinois,  directed  to 
any    constable    of    said     county,     com- 
manding  him   to  take  the   body  of  the 
said   plaintiff,  and   to  bring   him   forth- 
with before  the   said  Joseph   L.   Davis, 
unless   special   bail   be   entered,   and    if 
such    special    bail    be    entered,    then    to 
command  him  to  appear  before  the  said 
Joseph  L.   Davis  at   Mackinaw,  on   the 
7th    day    of    November,    at    2    o'clock 
p.  m.,  to  answer  the  complaint  of  said 
Ketchum,   for   a   failure   to   pay   him   a 
certain  demand  not  exceeding  one  hun- 
dred  dollars,   and   to   make   due   return, 
aa   the   law   directs;    which   said   capias 
ad    respondendum,    the    said    Joseph    L. 
Davis,    as    such    justice    of    the    peace, 
then  and  there  delivered  into  the  hands 
of  E.  B.  Hibbard,  the  said  Ilibbard  be- 
ing then  and  there  a  constable  of  said 
Tazewell    county,    to    execute,   and    the 
said    Hibbard,    in     pursuance,     and     in 
obedience  to  the  command  of  said  writ, 
as   constable    as   aforesaid,   gently    laid 
his    hands   upon    said    plaintiff   and    ar- 
rested  him,  using  only  necessary  force, 
and    brought    said    phiintiff   boforc    sai«l 
Joseph    L.   Davis   for   trial,   on    the   day 
and  year  last   aforesaid,  when  the  said 
George  W.  Outlaw  confessed  judgment  I 


for  the  amount  of  said  claim,  where- 
upon tiie  said  plaintiff  was  then  and 
there  released  from  such  arrest,  which 
is  the  same  supposed  trespass  in  the 
said  second  count  in  said  declaration 
mentioned,  whereof  the  said  plaintiff 
hath  complained  of  them,  and  this  the 
said  defendant  is  ready  to  verify. 
Wherefore  he  prays  judgment,  etc.  Out- 
law V.  Davis,   27   111.   467. 

Note. — Held  sufficient  under  statute 
that  the  party  made  oath,  affidavit  not 
being  required. 

rv.    Answers. 

A.  Ansiver,  Denial  of  Arrest, 

That  the  defendant  did  not  cause  said 
order  of  arrest  (or  said  process)  to  be 
issued.     2  Abb.  Forms  133. 

B.  Answer,  Denial  of  Want  of  Prob' 

able  Cause. 
That    the    defendant    did    not    falsely 
or  maliciously,  or  without  probable  and 
reasonable  cause,  cause  the  plaintiff  to 
be  arrested.     2  Abb.  Forms  133. 

C.  Answer,  Justification  of  Arrest  on 

Suspicion   of   Felony. 

I.  That  immediately  before  the  time 
mentioned  in  the  complaint,  a  felony 
was  committed  (here  briefly  state  the 
felony  and  causes  of  suspicion  against 
the  plaintiff). 

II.  That  thereupon  the  defendant, 
having  reasonable  cause  to  suspect  the 
plaintiff  of  having  committed  such  fel- 
ony,* arrested  him  and  carried  him  be- 
fore M.  N.,  a  justice  of  the  peace  of 
the  town  of  (or  other  magis- 
trate), to  be  dealt  with  according  to 
law. 

III.  That  the  above  acts  are  the 
same  of  which  plaintiff  complains.  2 
Abb.  Forms  133. 

D.  Answer,  Justification  hy  Officer,  of 

Arrest  on  Suspicion   of  Felony. 

I.  That  at  and  immediately  before 
the  time  mentioned  in  the  complaint, 
the  defendant   was  a  constable   of  the 

town    of  (or   designate   other 

official  character). 

II.  That  he  was  then  informed  by 
(here  state  sources  of  information), 
that  a  felony  had  been  committed,  in 
the  robbery  of  (here  state  felony,  and 
the  grounds  of  suspicion  of  the  plaint- 
iff). 

III.  That  thereupon,  believing  such 
information  to  be  true,  and  acting 
thereon,  as  was  his  duty  to  do  (con- 
tinue as  in  the  preceding  form,  from 
the  •).    2  Abb.  Forms  134. 
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E.  Answer,  Justification,  by  Officer 
of  Arrest  Under  Criminal  Pro- 
cess. 

I.  That  before  and  at  tho  time  of 
the  coiiimittin)j  of  tlio  allo^^od  trcs- 
j>assps.  ho,  tho  said  dofondaut,  was  a 
constable  within  and  for  the  town  ot 
,  in   the  county   of  . 

II.  That  a  warrant  duly  issued  by 
one  M.  N.,  under  his  hand  and  seal,  the 
sail!  M.  N.  tlion  being  a  justice  of  the 
peace  within  and  for  the  said  town  of 

-,  and  directed  to  any  constable 

Qf  said  ■ ,  then  was  delivered  to 

this  defendant  as  such  constable  to  be 
executed;  whereby  he  was  commanded 
to  arrest  the  said  plaintiff,  and  have 
him  forthwith  before  said  justice,  or 
some  other  justice  of  the  peace  for 
said  county  of ,  there  to  an- 
swer to  the  charge  of  having  feloni- 
ously     stolen     and     carried     away     the 

goods  and  chattels  of  one  ,  to 

the   value   of  dollars   (setting 

forth  the  tenor  of  the  writ  or  warrant 
according  to  its  effect). 

III.  That  by  virtue  of  the  said  war- 
rant so  issued,  he,  the  said  defendant, 
did  arrest  the  said  plaintiff,  and  had 
him  in  his  custody  until  he,  as  soon  as 
he  conveniently  could,  took  the  said 
plaintiff  before  the  said  justice  of  the 
peace,  to  answer  to  the  complaint  afore- 
said, as  will  appear  by  his  return,  duly 
entered  on  the  said  warrant  (or,  writ, 
etc.),  which  are  the  acts  of  which  the 
plaintiff  complains.     2  Abb.  Forms  134. 

F.     Answer,  Justification,  ty  Officer,  of 
Arrest  Under  Civil  Process. 

I.  That  at  the  time  mentioned  in 
the  complaint,  the  defendant  Y.  (the 
officer)  was  a  sheriff  of  the  county  of 
,  in  this  state. 

n.     That   on   the   day    of 

,  18 ,  the  defendant  X.  (the 

one  at  whose  suit  the  process  was  is- 
sued, or,  if  he  is  not  made  a  defend- 
ant, one  X.,  naming  the  judgment  cred- 
itor) duly  recovered  a  judgment  in  the 
supreme  court  of  this  state,  in  and  for 

tba  county  of (or  other  court), 

against  the  said  A.  (the  plaintiff  in 
the    present    action),    for    the    sum    of 

dollars,  in  an  action  in  which 

the  said  A.   might   have   been   arrested, 

as  provided  in  section  of  the 

code  of  procedure,  which  judgment,  at 
the  time  mentioned  in  the  complaint, 
was  in  force,  and  wholly  unsatisfied 
(or,  unsatisfied  in  part). 

III.      That    on    the day    of 


,  IS ,  an  execution  against 

the  property  of  the  plaintiff  in  this 
action  was  duly  issued  on  said  judg- 
ment, and  afterwards  was  returned 
wholly  unsatisfied  (or,  unsatisfied  in 
part). 

IV.  That    afterwards,    and     on     or 

about    the    day    of , 

IS ,  an  execution  against  the  person 

of  the  plainliir  in  this  action  was  duly 
issued  upon  said  jud^^iiient,  and  di'liv- 
ered  to  the  defendant  V.  (the  sheriff) 
to  be  executed. 

V.  That  by  virtue  of  the  said  execu- 
tion, and  before  the  return  day  there- 
of, the  defendant  Y.  gently  laid  his 
hands  upon  the  plaintiff  in  order  to  ar- 
rest him,  and  take  and  detain  him  un- 
der the  said  execution,  which  is  the 
same  act  of  which  the  plaintiff  com- 
plains. 

VI.  That  the  defendant  Z.,  by  the 
command  of  the  defendant  Y.,  and  in 
his  aid  and  assistance,  did  gently  lay 
their  hands  upon  the  plaintiff  in  order 
to  take  him  into  custody;  and  the  de- 
fendant Y.  detained  him  in  custody 
under  said  execution,  according  to  law; 
which  acts  are  the  same  of  which  the 
plaintiff  complains.     2  Abb.  Forms  135. 

G.     Answer,    Justification    by    Officer 
Under  Order  of  Arrest. 

I.  (As  in  preceding  form.) 

II.  That  on  or  before  the  time  men- 
tioned in  the  complaint,  an  order  was 
duly  made  by  the  supreme  court  of  this 

state,  in  and  for  the  county  of 

(or  other  court  or  ofiTicer);  whereby 
(here  recite  the  command  of  the  or- 
der). 

III.  That  on,  etc.,  said  order  was 
delivered  to  the  defendant  (the  oflacer) 
to  be  executed. 

IV.  That  by  virtue  of  said  order 
(continue  as  in  preceding  form).  2 
Abb.  Forms  136. 

V.  Indictment  for  False  Imprison- 
ment. 
On  March  9,  A.  D.  1877,  «'with  force 
and  arms,  in  the  county  of  Smith  and 
state  of  Texas,  did  then  and  there  un- 
lawfully and  wilfully  arrest  and  detain 
one  VV.  W.  Moss,  in  the  peace  of  (jod 
and  our  said  state  then  and  there  be- 
ing, against  his  consent  and  without 
any  express  warrant  or  authority  of 
law;  the  said  detention  being  then  and 
there  effected  by  the  said  C.  T.  Herring 
(and  the  other)  by  threats  of  violence, 
and  the  threats  being  then  and  there 
of  such  a  character  as  was  calculated 
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to  operate  upon  and  to  inspire  the 
said  W.  W.  Moss  with  a  just  fear  of 
serious  injury  to  his  person,  and  then 
and  there  to  restrain  the  said  W.  W. 
Moss,  the  party  detained,  from  remov- 
ing from  one  place  to  another  as  he 
might  then  and  there  see  proper,  con- 
trary," etc.  Herring  r.  State,  3  Tex. 
App.  108. 

Note. — Indictment  held  amply  suffi- 
cient to  support  verdict  and  juagment 
under  statute. 


FALSE   PERSONATION. 

I.  Indictment,   Personation   of   Owner 

of  Stock,  503 

II.  Indictment,    Personation    of   Bail, 

.103 
in.     Indictment,  Receiving  Process  as 

Another,  503 
IV.    Indictment,  Obtaining  Property  or 

Money  by  False  Personation,  503 

L  Indictment  for  False  Personation  of 
Owner  of  Stock. 
(Commencement,  see  Malicious  Mis- 
chief, I.  A),  in  the  county  aforesaid, 
feloniously  did  falsely  and  deceitfully 
personate  one  J.  X.,  the  said  J.  N.  then 
and  there  being  the  owner  of  a  certain 
share  and  interest  in  certain  stock  and 
annuities,  which  were  then  transferable 
at  the  Bank  of  England,  to-wit  (state 
the  amount  and  nature  of  the  stock): 
a^d  that  the  said  J.  S.  thereby  did 
then  and  there  transfer  the  said  share 
and  interest  of  the  said  J.  N.  in  the 
said  stock  and  annuities,  as  if  he  the 
said  J.  S.  were  then  and  there  the  law- 
ful owner  thereof;  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our 
ladv  the  Queen,  her  crown  and  dignity. 
Archb.  Cr.  PI.   401. 

II.  Indictment  for  False  Personation 
of  Bail. 
(Commencement  as  above) — in  the 
county  aforesaid,  before  the  right  hon- 
orable Sir  James  Parke,  knight,  one  of 
the  barons  of  her  majesty's  court  of 
exchequer,  at  Westminster  (the  said 
Sir  James  Parke,  knight,  then  and 
there  having  lawful  authority  to  take 
any  recognizance  of  bail  in  any  suit 
then  defKjnding  in  the  said  court),  then 
and  there  feloniously  did  acknowledge 
a  certain  recognizance  of  bail,  in  the 
name  of  .T.  N.,  in  a  certain  cause  then 
depending  in  the  said  court,  wherein 
A.   B.   was   plaintiff   and   C.   D.   defend- 


ant, he  the  said  J.  N.  not  being  then 
and  there  privy  or  consenting  to  the 
said  J.  S.,  so  acknowledging  such  recog- 
nizance in  his  name  as  aforesaid; 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.  Archb.  Ch.  PI. 
401. 

III.  Indictment,  Allegation  of  Falsely 

Receiving  Process  as  Another. 
"In  a  certain  proceeding  instituted 
in  the  second  circuit  court  of  Shelby 
county,  by  Annie  C,  against  her  hus- 
band,'E.  B.  Davidson,  for  divorce,  'did 
falsely,  fraudulently,  and  feloniously 
personate  the  said  R.  B.  Davidson  and 
accept  and  receive  from  the  officer 
charged  with  the  execution  of  process, 
service  of  the  same,  together  with  a 
copy  of  the  bill  filed  in  said  cause, 
with  the  intent  then  and  there  to 
prejudice  the  interest  of  said  R.  B, 
Davidson.'  "  Edgar  v.  State,  96  Tenn. 
690,   36   S.   W.   379. 

IV.  Information,    Obtaining  Property 

or  Money  by  False  Personation 
(a). 
"Dolveney  V.  White  is  accused  by 
the  prosecuting  attorney  of  King  coun- 
ty, State  of  Washington,  by  this  in- 
formation, of  the  crime  of  larceny, 
committed  as  follows:  He,  the  said 
Dolveney  V.  White,  in  King  county, 
State  of  Washington,  on  the  23d  day 
of  March,  1893,  unlawfully  and  falsely 
did  represent  himself  to  one  Sam 
Steve,  an  Indian,  that  he,  the  said 
Dolveney  V.  White,  was  then  and  there 
a  duly  authorized  agent  of  the  Singer 
Sewing  Machine  Company,  the  same 
being  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the 
laws  of  the  state  of  New  Jersey,  and 
duly  and  legally  doing  business  and 
having  a  place  of  business  in  said 
King  county,  State  of  Washington;  and 
the  said  Dolveney  V.  White  not  then 
and  there  being  the  agent  of  the  said 
Singer  Sewing  Machine  Company,  and 
in  said  assumed  character,  did  then 
and  there  receive  from  the  said  Sam 
Steve  one  sewing  machine  of  the  value 
of  .$70  in  lawful  money,  the  property 
of  the  said  Singer  Sewing  Machine 
Company,  with  the  intent  then  and 
there  and  thereby  to  convert  the  said 
sewing  machine  to  his  own  use,  the 
said  Sam  Steve  intending  then  and 
there  to  deliver  the  said  sewing  ma- 
chine   to    the    said    Singer   Sewing    Ma- 
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chiup  Oompany,  tho  n^ont  of  whom  was 
misropresiMitoii  as  altirosnid,  contrary 
to  tho  form  of  tho  statuto  in  such  oaso 
mado  nnil  proviilotl  and  n>jainst  tlie 
ponco  and  dijinity  of  flio  Stato  of  Wash- 
(njjton.  Hatod  al  Seattle  in  connty  and 
stato  aforesaid  tliis  l-tl\  day  of  .lann- 
arv.  1SS»I. 

"John    V.    Miller, 
"  rrosecntinfj  Attorney. 
'•State  of  Washington.  Connty  of  Kins. 

ss.: 

"John  F.  Miller,  beino;  first  «luly 
sworn  upon  oath,  deposes  and  states 
that  he  is  prosecuting  attorney  for 
King  County,  State  of  Washington; 
that  he  has"  read  the  foregoing  in- 
formation and  knows  tho  contents 
thereof;  that  tlie  statements  and  al- 
legations made  and  contained  therein 
are  true  as  alleged. 

"John   P.    Miller. 

"Subscribed  and  sworn  to  before  nie 
tins   13th   day   of  Januarv,   1894. 

"T.    W.    Gordon, 
"Clerk   of  the  Sui)erior  Court. 
"Bv  P.   D.   Hughes,   Deputy." 

State  r.  White,  12  Wash.  417,  41  Pac. 
182. 

Indictment,  Obtaining  Property  or  Money 
h]i  False  Personation    (b). 

"A.  B.  did  falsely  personate  C.  D. 
■with  intent  to  defraud,  and,  in  such 
assumed  character,  received  one  hun- 
dred dollars,  intended  to  have  been 
delivered  to  tho  said  C.  D. "  Ala.  Crim. 
Code  (1896),  §4923,  No.  47. 
FALSE   PRETENSES.— See   Obtaining 

Property  by  False  Pretenses. 
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Affidavit  To  Compel  Filing  of  Plead- 
ings, r,{)4 
Certificate  That  Pleadings  Are  Not 
Filed,  -nt 

Order  on  Certificate,  ."04 
Notice  of  Motion  To  Take  Evasive 

Answer  Off  File,   .",nt 
Motion    To     Dismiss,     Failure     To 
File,  r,n^ 

I.  Affidavit  To  Compel  Filing  of  Plead- 
ings. 
A.  B.,  the  defendant's  attorney,  be- 
ing duly  sworn,  says  that  the  summons 
and  complaint  (and  reply)  were  served 
in  this  action  more  than  ten  days 
since;  that  the  place  of  trial  is  laid  in 
the  county  of  .     And  that  said 


I. 
II. 


III. 
IV. 


V. 


have  not  1ii'<mi  filed  in  said  county,  as 
appears  tiy  t  lie  annexed  certilieate  of 
tlie  clerk   tlieretif.     2  Abb.    I'\)rms  207. 

II.  Certificate  That  Pleadings  Are  Not 

Filed. 

I,     .M.     N.,    clerk     of    the    county    of 

,    do    hereby    certify     that     no 

complain!  (or,  answer,  or,  rejdy)  in  the 
above  entitled  action  has  lieen  filed  In 
mv   ollice. 

"(Date.)  (Signature.) 

2    Abb.    Forms    207. 

III.  Order  on  Certificate  That  Plead- 

ings Are  Not  Filed. 

It  appearing  to  my  satisfaction  that 
the  (complaint)  in  this  action  has  not 
been  filed,  let  the  plaintiff  file  the 
same  with   the   clerk   of  the   county   of 

,    within    days    after 

service  of  a  copy  of  this  order;  or 
let  the  same  be,  in  default  thereof, 
deemed   abandoned. 

(Judge's    signature.) 

2    Abb.    Forms    207. 

IV.  Notice  of  Motion  To  Take  Evasive 

Answer  Off  the  File  (In  Equity). 

Take  notice,  etc.,  etc.,  that  the  an- 
swer of  the  defendant  in  this 

cause,  filed,  etc.,  may  be  taken  off  the 
file,  with  costs  to  be  paid  by  the  said 
defendant.  Dated,  etc.  3  Dan.  Ch.  PI. 
&   Pr.    (Perkins'   ed.)    2151. 

V.  Motion  To  Dismiss,  Failure  To  File 

Pleading. 

On  the  3d  day  of  December,  1878, 
a  motion  was  filed  in  the  following 
words:  "Comes  now  the  said  defend- 
ants and  move  the  court  here  to  dis- 
miss this  said  action  and  shows  the 
court  the  following  grounds  therefor. 
That  said  plaintiff  has  no  petition  on 
file  as  required  by  a  previous  order  of 
this  court. 

James   Laird, 
B.  F.  Smith  and 
A.  n.   Bowen, 
Attorneys   for   defendants." 
Clutz  V.  Carter,  12  Neb.  113,  10  N.  W. 
541. 


summons    and     complaint     (and     reply) 

See  "How  To  Use  This  Volume,"  Introduction,  page  v 
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CKOSS-EEFERENCE: 
Peelimixary  Examination  : 

Finding   of   Probable    Cause   on   Pre- 
liminary Examination   (a,  b). 

I.     Findings  and  Conclusions. 

A.  Findings  in  Action  on  Promissory 
Note. 

In  this  action,  tried  before  the  court 
without  a  jury,  I  make  and  file  the  fol- 
lowing findings  of  fact  and  conclusions 
of  law: 

Findings  of  fact.* 

I.  That  at  the  time  of  making  the 
note  hereinafter  mentioned,  the  plaint- 
iff, and  one  C.  D.,  were  partners  in 
business,  under  the  firm  name  of  A.  B. 
&  Co. 

II.  That    on    the    day    of 

,  18 ,  at  ,  the  de- 
fendant made  his  promissory  note  in 
writing,  dated  on  that  day,  and  thereby 
promised    to    pay    to    the    plaintiff   and 

C.   D.,   under  said   firm   name,  

dollars,  in months  after  said 

date. 


III. 
paid. 
IV. 


That  no  part  thereof  has  been 


That   on    the 
-,  18 ,  at 


day    of 

— ,  said  C.  D. 

died  leaving  the  plaintiff  sole  surviving 

partner  of  said  firm. 
Conclusions   of   law: 

I.  The  cause  of  action  against  the 
defendant  survived  to  the  plaintiff  on 
the  death  of  C.  D. 

II.  The    defendant    is    indebted    to 

the  plaintiff  ou  said  note  for  

dollars. 

Judgment  is  therefore  rendered  for 
the    [)Iaintiff  in   the   sum     of 


dollars,  with  costs.     2  Abb.  Forms  465. 

B.  Findings  in  an  Action  on  Inn- 
keeper's  Liability. 

(As  in  I,  A,  to  the  *.) 

I.      That    on    the    day     of 

,  18 ,  the  defendant  was  a 

common  innkeeper  at  the  town  of 
,  in  this  state. 

TI.  That  on  said  day  the  defendant 
received  and  entertained  the  plaintiff 
as   a   guest   at   his   inn,   for   hire. 

III.  That  the  inn  of  the  defendant 
was  upon  the  seashore,  and  in  con- 
nection with  it  the  defendant  main- 
tained bathing  houses  for  the  safe- 
keeping of  the  clothing,  wardrobe,  and 
such  money  and  Jewelry  of  his  guests 
as  are  usually  carried  upon  the  person 
of  guests  and  patrons  of  his  inn  and 
bathing  house. 

IV.  That    while   the   plaintiff    was 


then  and  there  his  guest,  the  defendant 
undertook  for  compensation  paid  him  by 
the  plaintiff  to  keep  safely  in  one  of 
his  said  bathing  houses,  the  clotliing  and 
such  articles  of  jewelry  and  valuables 
as  the  plaintiff  then  had  upon  his  per- 
son, while  the  plaintiff  should  bathe. 

V.  That  plaintiff  thereupon  put  into 
the  said  bathing  house  his  clothing,  his 
pocket  book  containing  money,  and 
such  other  property  as  is  usually  car- 
ried upon  the  person,  of  the  value  of 
dollars,  and  left  the  same   in 


the    possession    and   charge    of    the   de- 
fendant. 

VI.  That  while  the  plaintiff  was 
there  bathing,  his  pocket  book  and 
money  were,  by  the  negligent  and  dis- 
honest management  of  the  defendant 
and   his  servants,  lost  and  stolen. 

VII.  That  the  said  inn  was  upon 
the  seashore;  and  that  facilities  for 
bathing  according  to  the  customs  of 
the  neighborhood,  and  as  the  defend- 
ant then  well  knew,  were  a  part  of 
the  accommodations  necessary  to  be  af- 
forded by  the  innkeepers  in  that  vi- 
cinity. 

VIII.  That  the  defendant  did  not 
provide  or  maintain  a  safe  for  the  re- 
ception of  the  money,  valuables,  or 
jewelry  of  his  guests. 

Conclusions    of   law: 

I.  That  the  defendant  is  liable  for 
the  money  so  lost  in  bis  capacity  of 
innkeeper. 

II.  That  defendant  is  liable  for  the 
money  so  lost,  by  reason  of  his  neg- 
ligence and  misconduct  as  bailee  for 
hire  of  said  property. 

III.  That  the  defendant  is  respon- 
sible for  the  negligence  and  miscon- 
duct of  his  servants  in  the  course  of 
their   ordinary    employment. 

IV.  That  the  money  so  lost  by 
plaintiff  was  such  a  sum  as  he  might 
reasonably  carry  on  his  person. 

V.  That  plaintiff  is  not  entitled  to 
recover  his  expenses  of  advertising  his 
loss,  or  in  employing  police  officers  to 
recover    his    said    pocket    book. 

Judgment    is    therefore    rendered    for 

the    plaintiff    in    the    sum    of 

dollars,  with  costs.     2  Abb.  Forms  465. 

C.  Notice  of  Exceptions  to  Findings 
of   Fact. 

I.  Take  notice  that  the  plaintiff  (de- 
fendant) hereby  excepts  to  the  findings 
of  fact  in  the  above  entitled  action 
in  so  far  as  they  find  in  the  third  find- 
ing   that    tho    contract    was    an    entire 
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contract;  that  the  plaint itVs  a^reod  iu 
writing:  tlial  tlioy  wmild  furnish  the 
luinluT  itoniizotl;  that  tlu^  bill  was  for 
Ivinibcr  roijuiroil  to  conijilcte  tlio  con- 
tract. 

II.  That  ho  also  excepts  to  said  find- 
ings in  so  far  as  thoy  find  in  the 
fourth  lindinji,  that  tlio  j^enoral  de- 
livery of  the  lunibor  itenii/A'd  was  on 
or  about  Juno  13th,  11)04;  tliat  the  prin- 
cipal contractor  and  the  plaint  ill's 
chocked  over  said  bill;  that  they 
agreed   to   deduct  $S8.00. 

III.  That  ho  also  excepts  to  said 
findings  in  so  far  as  they  find  in  tlie 
fifth  finding,  that  the  lumber  pur- 
chased after  the  first  order  was  de- 
livered between  the  tenth  and  twenty- 
third  day  of  i?optember,  1904;  that  the 
lumber  was  purchased  on  independent 
orders  at  the  usual  and  customary 
prices;  that  the  lumber  amounted  to 
one  hundred  six  and  95/100  dollars; 
that  the  principal  contractor  agreed  to 
pay  $S.O0  for  each  working  day  there- 
after from  September  1,  1904,  that  the 
plant   was  not   in   operation. 

IV.  That  he  also  excepts  to  said 
findings  in  so  far  as  they  find  in  the 
sixth  finding,  that  the  defendant  re- 
fused further  payment  because  the 
plant  would  not  concentrate  ores;  that 
the  contractor  worked  on  the  plant  to 
remedy  its  defects. 

V.  That  he  also  excepts  to  said  find- 
ings in  so  far  as  they  find  in  the 
eighth  finding,  that  it  seems  to  be  an 
undisputed  proposition  that  the  con- 
tractor or  its  assigns  has  no  right  to 
demand  anything  more  from  the  min- 
ing company  since  settlement  with 
them,  etc.  From  records  of  Tavlor  v. 
Call  Lead  &  Zinc  Co.,  131  Wis.  348,  111 
N.    W.   490. 

Note. — In  some  jurisdictions  excep- 
tions are  required  to  findings  of  fact; 
in  others  to  conclusions  of  law. 

D.  Notice  of  Exceptions  to  Conclu- 
sions of  Court  or  Beferee. 

I.  Take  notice,  that  the  plaintiff 
excepts  to  the  first  of  the  conclusions 
of  law  found  herein  by  Mr.  Justice 
(or,  by  Hon.  ,  ref- 
eree). 

II.  That  he  also  excepts  to  the  sec- 


IV.  That  he  also  exce|)ts  to  said 
conclusions  of  law  generally,  iu  that 
it  is  not  decided  that  upon  the  facts 
proved  herein,  tlio  defendant  is  indebted 
to  tho  plaintill",  upon  an  account  stated, 

for    dollars.      U    Abb.     Forma 

4S1. 

FINES. — See     1'enalties,    Forfkitures 

AND  Fines. 
FIKI-:   ARMS.— See   Weapons. 
FOOD   LAWS.— See   Puue   Food   Laws. 


ond  of  said  conclusions  of  law. 

III.  That  he  also  excepts  to  the 
third  of  said  conclusions  of  law,  in  so 
far_  as  it  is  thereby  decided  that  the 
plaintiff  is  estopped  from  asserting   his 

claim    against    the    defendant     for    the  i  thence" hitherto,  and,  etc.  (Here 'several 
value  of  the  goods  delivered  to  S.  T.  I  trespasses  on  the  land  at  common  law 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


rORCIBLE  ENTRY  AND  DETAINER. 

I.  Declaration  on  Statute  for  Forcible 

Entry,    ;'()()■ 

II.  Complaint  for  Forcible  Entry,  ."iOT 

III.  Indictment    for    Forcible    Entry, 

507 
For    other    forms,    see     8     Standard 
Pkoc.  1109. 

CROSS-REFERENCE: 
Injunctions: 

Injunction     Against    Proceeding    for 
Uisjjossessiou. 

I.     Declaration  on  Statute  for  Forcible 

Entry. 

For  that  after  the  making  of  a  cer- 
tain act  of  i)arliament,  made  at  a  par- 
liament holden  at  Westminster,  in  the 
county  of  Middlesex,  in  the  reign  of 
Henry  the  Sixth,  late  King  of  England, 
entitled,  "The  duty  of  justices  of  the 
peace,  where  land  is  entered  upon  or 
detained  with  force,"  and  at  the  time 
of  the  committing  of  the  grievances 
by  the  said  defendant  as  hereinafter 
next  mentioned,  the  said  plaiutitf  was 
seized  (that  is  to  say)  in  his  demesne 
as  of  fee,  of  and  in  a  certain  dwelling 
house  (or  "close,"  according  to  tho 
fact),   with   the  appurtenances,   situate 

in  the  parish  of  in  the  county 

of  ,  and  the  said  plaintiff  be- 
ing so  seized  thereof,  the  said  defend- 
ant not  regarding  the  said  statute, 
heretofore,  and  after  the  making  of  the 
said  statute,  and  whilst  the  said  plain- 
tiff was  so  seized,  to-wit,  on,  etc.,  with 
force  and  arms,  etc.,  broke  and  entered 
the  said  messuage  (or,  close,  etc.)  of 
the  said  plaintiff,  and  then  and  there 
in  a  forcible  manner  put  out  and  dis- 
seized the  said  plaintiff  thereof,  and  in 
a  forcible  manner,  and  with  a  strong 
hand,  kept  and  continued  the  said 
plaintiff   so   put   out    and    disseized    for 

'ong    space    of    time,    to-wit,     from 


FORGERY 


507 


were  stated,  but  it  was  thought  that 
they  ought  to  be  omitted,  on  the  ground 
that  treble  damages  cannot  be  given 
under  the  statute  for  any  damage  sub- 
sequent to  the  forcible  entry;  a  third 
count,  however,  was  added,  to  enable 
the  plaintifif  to  try  that  point).  By 
means  whereof  the  said  plaintiff,  for 
and  during  the  time  aforesaid,  lost  and 
was  deprived  of  the  profits,  benefits, 
and  advantages  which  might  and  other- 
wise would  have  arisen  and  accrued  to 
him  from  the  possession,  use,  occupa- 
tion, and  enjoyment  of  his  said  mes- 
suage, to-wit,  at,  etc.  (venue)  afore- 
said. And  other  wrongs  to  the  said 
plaintiff  then  and  there  did,  in  con- 
tempt of,  and  against  the  peace  of  our 
said  lord  the  king,  and  to  the  great 
damage  of  the  said  plaintiff,  and 
against  the  form  of  the  statute  in  such 
case  made  and  provided.  2  Chit.  PI. 
865. 

IL    Complaint  for  Treble  Damages  for 
Forcible  Entry  or  Detainer. 

I,  That  at  the  time  hereinafter  men- 
tioned, the  plaintiff  was  owner  of  a 
freehold  estate  in  a  certain  farm  and 
dwelling  house,  barns,  and  sheds  there- 
on, in  the  possession  of  the  plaintiff, 
situate  at  . 

II.  That    on    the    day    of 

,  18 ,  the  defendant  forci- 
bly entered  thereon,  and  in  a  forcible 
manner  disseized  the  plaintiff,  and 
ejected  and  put  him  out  of  said  lands 
and  tenements,  and  by  force  and  with 
a  strong  hand  kept  him  out  therefrom, 
to  his  damage  dollars;  where- 
by  the   defendant,  by   force   of  section 

of   the   statute   "Of   Trespass 

on  Lands,"  forfeited  and  became  liable 
to  pay  treble  the  amount  of  said  dam- 
ages.     1   Abb.   Forms  472. 

III.    Indictment  for  Forcible  Entry  and 
Detainer. 

Middlesex,  to-wit:  The  jurors  for  our 
lady  the  (^ueon  upon  their  oath  pre- 
.sent,  that  J.  8.,  late  of  the  parish  of 
i{.,  in  the  county  of  M.,  gentleman, 
K.  T.,  of  the  same  parish,  carjienter, 
and  L.  W.,  of  the  same  parisli,  laborer, 
together  with  divers  other  persons,  to 
the  number  of  six  or  more,  to  tlie  jurors 
aforesaid  unknown,  on  the  third  day  of 
August,  in  the  ninth  year  of  the  reign 
of  our  sovereign  lady  Victoria,  with 
force  and  arms,  to-wit,  with  pistols, 
swords,  sticks,  staves,  and  other  of- 
fensive weapons,  at  the  paritih  afore- 
said,   in    the    county    aforesaid,    into    a 


certain  barn  and  a  certain  orchard 
there  situate  and  being,  and  then  and 
there  in  the  possession  of  one  J.  N., 
unlawfully,  violently,  forcibly,  injuri- 
ously, and  with  a  strong  hand,  did 
enter;  and  the  said  J.  S.,  K.  T.,  and 
L.  W.,  together  with  the  said  other 
evil-disposed  persons,  to  the  jurors 
aforesaid  unknown,  as  aforesaid,  then 
and  there,  with  force  and  arms,  to-wit, 
with  pistols,  swords,  sticks,  staves,  and 
other  offensive  weapons,  unlawfully, 
violently,  forcibly,  injuriously,  and 
with  a  strong  hand,  the  said  J.  M. 
from  the  possession  of  the  said  barn 
and  orchard  did  expel,  amove,  and  put 
out;  and  the  said  J.  M.  so  as  aforesaid 
expelled,  amoved,  and  put  out  from  the 
possession  of  the  said  barn  and  orchard, 
then  and  there  with  force  and  arms,  to- 
wit,  with  pistols,  swords,  sticks,  staves, 
and  other  offensive  weapons,  unlawful- 
ly, violently,  forcibly,  injuriously,  and 
with  a  strong  hand  did  keep  out,  and 
still  do  keep  out,  and  other  wrongs  to 
the  said  J.  N.  then  and  there  did: 
to  the  great  damage  of  the  said  J.  N., 
and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  Archb. 
Cr.   PI.   713. 

FORECLOSURE.— See   Mortgages. 

FORFEITURES.— See   Penalties,  For- 
feitures AND  Fixes. 
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I.    Indictments. 

A.     Indictment    for   Forging   a   Bond. 

Nottingham.  That  B.  W.,  late  of, 
etc.,  and  W.  M.,  late  of,  etc.,  on,  etc., 
with  force  and  arms,  at,  etc.,  afore- 
said, feloniously  did  falsely  make,  forgo 
and  counterfeit,  and  did  cause  and  pro- 
cure to  be  falsely  made,  forged  and 
counterfeited,  a  certain  bond,  purport- 
ing   to    be    signed    by    one    .J.    L.,    then 
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(Un'oasoil.  in  liis  lifotimo,  with  tlu>  iiiarlc  1  inoiiiissory    note    is    of    tlii>    ti'iior    fol 


of  liini  tho  said  J.  L.,  ami  to  bo  soalcd 
ami  dolivorod  by  tlio  said  J.  L.  in  his 
lifotimo,  tho  tonor  of  wliioh  said  bond 
is  as  follows:  "Know  all  nion,  etc. 
(horc  sot  out  the  bond  verbatim),  tho 
mark   of  .1.  x  L.     Sealed  and  delivered 

in   the  presence  of  ,  the   mark 

of  A.  B.,  C.  D.,"  with  an  intent  to  de- 
fraud W.  B.  and  T.  W.,  executors  of 
the  last  will  and  testament  of  the  said 
J.  L.,  of  the  sum  of  two  hundred  and 
fifty  pounds,  ajjainst  the  form  of  the 
statute,  etc.,  and  against  the  peace, 
etc.  And  the  jurors,  etc.,  do  further 
present,  that  the  aforesaid  B.  W.  and 
W.  M.  afterwards,  to-wit,  on  the  said, 
etc.,  at,  etc.,  aforesaid,  a  certain  false, 
forped  and  counterfeited  bond,  pur- 
porting to  have  been  signed  by  the 
said  J.  L.,  then  deceased,  in  his  life- 
time, with  his  mark,  and  to  have  been 
sealed  and  delivered  by  the  said  .1.  L. 
in  his  lifetime,  with  force  and  arms, 
feloniously  did  utter  and  publish  as  a 
true  bond,  which  said  bond  so  as  afore- 
said falsely  made  and  counterfeited, 
is  in  words  and  figures  following  (here 
set  out  the  bond),  with  an  intent  to 
defraud  the  said  W.  B.  and  T.  W., 
executors  of  the  last  will  and  testa- 
ment of  the  said  J.  L.,  of  the  sum 
of  two  hundred  and  fifty  pounds,  the 
said  B.  M.  and  W.  M.,  at  the  time  of 
publishing  the  said  last  mentioned 
false,  forged  and  counterfeit  bond,  by 
them  as  aforesaid,  then  and  there  well 
knowing,  and  each  of  them  well  know- 
ing, the  said  bond  to  have  been  false, 
forged  and  counterfeited,  against  the 
form  of  the  statute,  etc.,  and  against 
the  peace,  etc.     3  Chit.  Cr.  L.  1065b. 

B.  Indictment  for  Forgery,  Promis- 
sory   Note    and    Indorsement. 

"The  jurors  for  the  state,  upon  their 
oath,  present  that  Charles  E.  Cross  and 
Samuel  C.  White,  both  late  of  the 
county  of  Wake  and  state  aforesaid, 
on  the  8th  day  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-eight,  and  within  the 
jurisdiction  of  this  court,  at  and  in 
the  county  aforesaid,  unlawfully  and 
feloniously,  of  their  own  head  and 
imagination,  did  wittingly  and  falsely 
make,  forge  and  counterfeit,  and  then 
and  there  wittingly  assent  to  the  falsely 
making,  forging  and  counterfeiting,  a 
certain  promissory  note  for  the  pay- 
ment   of    money,     which     said     forged 


lowing,   t  li;it   is   to  sav: 

"  '.$(•), L'no.OO.  March    Sth,    1888. 

"  'Four  months  after  date  we,  D.  11. 
Graves,  principal,  and  W.  H.  Sanders, 
tlie  other  subscribers,  sureties,  promise 
to  ])ay  the  State  National  Bank  of 
Kaleigh,  North  Carolina,  or  order, 
sixty  two  hundred  and  fifty  dollars, 
iieg(itial)le  and  payable  at  State  Na- 
tional Bank  of  Kaloigh,  N.  C,  with  in- 
terest at  the  rate  of  eight  per  cent,  per 
annum  after  maturity  until  paid,  for 
\alue  received,  being  for  money  bor- 
rowed, tlie  said  sureties  hereby  agree- 
ing to  continue  and  remain  bound  for 
payment  of  this  note  and  interest,  not- 
withstanding any  extension  of  time 
granted  from  time  to  time  to  the  prin- 
ci]ial  debtor,  waiving  all  notice  of  such 
extension  of  time  from  either  payor  or 
payee;  and  I  do  hereby  appoint  Sam- 
uel C.  White,  cashier,  my  true  and  law- 
ful attorney,  to  sell  any  or  all  collat- 
erals we  may  have  in  his  hands  to  pay 
this  claim,  if  I  should  fail  to  do  so 
when  said  claim  falls  due,  after  {^ving 
me  ten  days'  notice  of  his  intention 
to  sell  the  same,  and  pay  any  surplus 
that   may   remain   to  me. 

"  'D.    H.    Graves. 
"  'W.    n.    Sanders.' 

"And  upon  the  back  of  which  said 
false,  forged  and  counterfeited  promis- 
sory note  is  stamped  and  written,  '  D. 
D.  D.  H.  Graves.  $6,2.')0.00.  July  8th,' 
with  intent  to  defraud,  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  state."  State  v. 
Wfhite,  11  Cr.  L.  Mag.  231,  232,  233. 

C.  Indictment  for  Forgery,  Deed  and 
Aclcnowledgment. 

"And  the  said  prosecuting  attorney 
of  said  county,  prosecuting  as  afore- 
said, further  gives  the  court  now  here 
to  understand  and  be  informed  that 
heretofore,  to-wit,  on  the  25th  day  of 
August,  A.  D.  1876,  at  the  township 
in  the  county  of  Hillsdale  aforesaid, 
one  Eleanor  Van  Alstine  died  seised  of 
certain  real  estate,  situate  in  the  town- 
ship of  Somerset  aforesaid,  in  the 
county  aforesaid,  and  known  and  de- 
scribed as  the  southeast  quarter  of  the 
northwest  quarter  of  section  twenty- 
six,  town  five  south,  range  one  west, 
and  that  afterwards,  heretofore,  to-wit, 
on  the  16th  day  of  April,  A.  D.  1877, 
at  the  township  of  Somerset,  in  the 
county  aforesaid,   Charles  Van  Alstine, 
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Charles  A.  Parker  and  Edwin  C.  Cleve- 
land did  falsely  and  feloniously  make, 
forge  and  counterfeit  a  certain  paper 
writing,  being,  or  purporting  to  be,  a 
deed  or  conveyance  from  the  aforesaid 
Eleanor  Van"^  Alstine,  to  the  said 
Charles  Van  Alstine,  of  the  aforesaid 
described  lands,  situate  in  the  town- 
ship of  Somerset,  in  said  county,  and 
did  then  and  there  falsely  and  felon- 
iously make,  forge  and  counterfeit  on 
the  back  of  the  aforesaid  deed  or  con- 
veyance a  certain  other  paper  writing, 
being,  or  purporting  to  be,  a  certificate 
of  acknowledgment  of  the  execution 
by  the  said  Eleanor  Van  Alstine  of 
the  aforesaid  deed  or  conveyance  from 
the  aforesaid  Eleanor  Van  Alstine  to 
the  said  Charles  Van  Alstine,  before 
the  said  Charles  A.  Parker,  a  notary 
public  in  and  for  the  county  of  Lena- 
wee, and  state  of  Michigan,  which  said 
deed  or  conveyance  was  of  a  nature 
proper  to  be  recorded  according  to  the 
law;  and  the  same,  together  with  the 
said  certificate  of  acknowledgment,  aft- 
erwards, to-wit,  on  the  16th  day  of 
April,  A.  D.  1877,  was  duly  recorded  in 
the  office  of  the  register  of  deeds  in  and 
for  the  county  of  Hillsdale  and  state 
of  Michigan,  in  liber  72  of  deeds,  on 
page  611,  with  intent  to  defraud,  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,"  etc.  People 
V.  Van  Alstine,  6  Cr.  L.  Mag.  715,  719. 

D.     Indictment     for     Forgery     (Bank 
Check). 

"City  and  county  of  New  York,  ss.: 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  city  and  county  of  New  York,  upon 
their  oath,  present:  That  George  B. 
Clements,  late  of  the  first  ward  of  the 
city  of  New  York,  in  the  county  of 
New  York  aforesaid,  on  the  3d  day  of 
September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty- 
one,  with  force  and  arms,  at  the  ward, 
city  and  county  of  New  York,  afore- 
said, feloniously  did  falsely  make, 
forge  and  counterfeit,  and  cause  and 
procure  to  be  falsely  made,  forged  and 
counterfeited,  and  willingly  aid  and  as- 
sist in  the  false  making,  forging  and 
counterfeiting,  a  certain  instrument  and 
writing,  commonly  callfd  a  bank  check, 
which  said   false,   forged   and   counter- 


feited   instrument    and    writing,    is    as 
follows,  that  is  to  say: 
'No.  492. 

Jersey  City,  Sept.  3,  1861. 

The  Baxk  of  Jersey  City. 

Pay  to  the  order  of  Livermore,  Clews 
&  Mason,  twenty-four  hundred  sixty-six 
dollars  and  ninety-three  cents. 

M.   Barker  &  Son. 
Certified  by  Sparks,  Bank,  J.  C. 
$2,466.93.' 

With  intent  to  injure  and  defraud 
Charles  F.  Livermore,  Henry  Clews  and 
Henry  M.  Mason,  and  divers  other  per- 
sons to  the  jurors  aforesaid  unknown, 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state 
of  New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present:  That 
the  said  George  B.  Clements,  late  of 
the  ward,  city  and  countv  aforesaid, 
afterward,  to-wit,  on  the  day  and  year 
last  aforesaid,  with  force  and  arms,  at 
the  ward,  city  and  county  aforesaid, 
feloniously  and  falsely  did  utter  and 
publish  as  true,  with  intent  to  injure 
and  defraud  the  said  Charles  F.  Liver- 
more, Henry  Clews  and  Henry  M.  Ma- 
son, and  divers  other  persons  to  the 
jurors  aforesaid  unknown,  a  certain 
false,  forged  and  counterfeited  instru- 
ment in  writing,  commonly  called  a 
bank  check,  which  said  last  mentioned 
false,  forged  and  counterfeited  instru- 
ment and  writing  is  as  follows,  that 
is  to  say: 
'No.  492. 

Jersey  City,  Sept.  3,  1861. 
The  Bank  of  Jersey  City. 

Pay  to  the  order  of  Livermore,  Clews 
&  Mason,  twenty-four  hundred  sixty-six 
dollars  ninety-three   cents. 

M.  Barker  &  Son. 
Certified  by  Sparks,  Bank,  J.  C. 
$2,466.93.' 

The  said  George  B.  Clements,  at  tho 
said  time  he  so  uttered  and  published 
the  last  mentioned  false,  forged  and 
counterfeited  instrument  and  writing 
as  aforesaid,  then  and  there  well  know- 
ing the  same  to  bo  false,  forged  and 
counterfeited,  against  the  form  of  tho 
statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  people 
of  the  state  of  New  York  and  their 
dignity. 

,   district   attorney." 

Clemf^nts  v.  People,  .1  Park.  Cr.  (N. 
Y.)  337,  338. 
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Sot(\ — Rovorso.l  on  i'rn<r  liocaiiso 
l>roof  showi-a  only  cortifuato  on  check 
to  be  for>;oil. 

K.     Jiuhctitnnt     for    f'on/*  ri/,     Execu- 
tion of  Court. 

That  L.  Y.,  late  of.  etc.,  falsely,  un- 
lawfully and  wickedly  devising,  con- 
triving" and  intendinjj.  one  A.  K.,  late 
of  tl»o  same  parish  and  county,  yeoman, 
unjustly,  maliciously  and  injuriously  (o 
anjjrieve,  oppress  and  impoverish,  on, 
etc  .  with  force  and  arms,  at,  etc., 
aforesaid,  of  his  wicked  mind,  inven- 
tion aud  imagination,  unlawfully,  know- 
inglv,  subtly  and  falsely,  did  forge  and 
counterfeit  "a  certain  writing  engrossed 
on  parchment,  in  form  and  to  the  like- 
ness and  similitude  of  a  writ  of  our 
lord  the  king,  of  fieri  facias,  to  the 
tenor  following,  that  is  to  say,  George, 
etc.  (here  set  out  the  forged  writ  with 
accuracy).  And  the  jurors,  etc.,  do 
furtherjiresent  that  the  said  L.  Y.  of 
his  wicked  mind,  invention  and  imagi- 
nation, afterwards,  to-wit,  on,  etc.,  at, 
etc..  aforesaid,  the  said  false,  forged 
and  counterfeit  writing,  falsely  forged, 
purporting  to  be  a  writ  of  fieri 
facias,  subtly,  falsely,  knowingly  and 
deceitfully,  did  pronounce  and  publish, 
and  then  and  there,  to-wit,  on  the 
same,  etc.,  at,  etc.,  aforesaid,  subtly, 
falsely,  knowingly  and  deceitfully,  as  a 
true  writ  of  our  said  lord  the  king,  of 
fieri  facias,  did  cause  to  be  delivered 
to  the  then  sheriff  of  Salop,  for  execu- 
tion to  be  made  thereof,  and  after- 
wards, to-wit,  on,  etc.,  at,  etc.,  afore- 
said, did  cause  to  be  seized  and  taken, 
divers  goods  and  chattels  of  the  said 
A.  K.  by  pretense  of  that  writ,  to  the 
great  damage  and  oppression  of  the 
said  A.  K.  to  the  evil  example,  etc.,  an. 
against  the  peace,  etc.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  L.  Y.  on, 
etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  of  his  wicked  mind,  inten- 
tion., imagination,  a  certain  false, 
forged  and  counterfeit  writing,  en- 
grossed on  parchmerft,  falsely  forged, 
in  form  and  to  the  likeness  and  simili- 
tude of  a  writ  of  our  said  lord  the 
king,  of  fieri  facias,  issuing  out  of  the 
paid  court  of  our  said  lord  the  king, 
of  common  pleas,  unlawfully,  subtly, 
knowingly  and  deceitfully  did  pro- 
nounce and  publish,  as  a  true  writ  of 
our  said  lord  the  king,  whose  tenor  fol- 
lows, that  is  to  say  (set  out  the  writ), 
he  the  said  L.  Y.  then  and  there,  to- 


wit,  on  the  .same,  etc.,  ;it,  etc.,  afore- 
said, well  knowing  the  same  to  bo 
falsely  forged  and  counterfeited,  and 
the  same,  then  and  there,  to-wit,  on  the 
same,  etc.,  at,  etc.,  aforesaid,  unlaw- 
fully, subtly,  knowingly  and  deceitfully 
did  cause  to  be  delivered  to  the  then 
sheriir  of  Salop,  for  execution  to  be 
made  thereof,  and  afterwards,  to-wit, 
on  the  same,  etc.,  at,  etc.,  aforesaid, 
did  cause  to  be  .seized  and  taken,  divers 
goods  and  chattels  of  the  said  A.  K. 
by  virtue  of  that  writ,  to  the  great 
damage  and  oppression  of  the  said  A. 
K.,  to  the  evil  example,  etc.,  and  against 
the  peace,  etc.     3  Chit.  Cr.  L.  1045. 

F.     Indictment,  Having   in   Possession 
Forged  Batik  Note. 

"City  and  county  of  New  York,  ss.: 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  city  and  county  of  New  York,  upon 
their  oath,  present:  That  William 
Smith,  late  of  the  first  ward  of  the  city 
of  New  York,  in  the  county  of  New 
York  aforesaid,  and  John  Tomlinson, 
late  of  the  same  place,  on  the  thirteenth 
day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty- 
one,  with  force  and  arms  at  the  ward, 
city  and  county  aforesaid,  feloniously 
had  in  their  possession  a  certain  forged 
and  counterfeited  negotiable  promissory 
note,  for  the  payment  of  money,  to-wit, 
the  sum  of  five  dollars,  commonly  called 
a  bank  note,  purporting  to  have  been 
issued  by  a  certain  corporation  or  com- 
pany, called  the  Judson  Bank,  duly  au- 
thorized for  that  purpose  by  the  laws 
of  the  state  of  New  York,  a  further 
description  of  which  said  last  mentioned 
forged  and  counterfeited  negotiable 
promissory  note  for  the  payment  of 
money,  is  to  the  jurors  aforesaid  un- 
known, with  intention  to  utter  and  pass 
the  same  as  true,  and  to  permit,  cause 
and  procure  the  same  to  be  so  uttered 
and  passed,  with  the  intent  to  injure  and 
defraud  one  Charles  Meyer,  and  divers 
other  persons  to  the  jurors  aforesaid 
unknown,  he  the  said  William  Smith 
and  John  Tomlinson,  then  and  there 
well  knowing  the  said  last  mentioned 
forged  and  counterfeited  promissory 
note,  for  the  payment  of  money,  to 
be  forged  and  counterfeited  as  afore- 
said, against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the 
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state   of   New  York   and  their   dignity. 

,  district  attorney." 

Tomlinson  r.  People,  5  Park.  Cr.   (N. 

y.)  313. 

G.  Indictment,  Having  in  Possession 
Fictitious  Check,  With  Intent 
To  Utter. 

"And  the  grand  jurors  aforesaid,  up- 
on their  oath  aforesaid,  do  further 
say  and  present  that  Chas.  F.  Allen, 
at  the  county  of  Jackson,  state  of  Mis- 
souri, on  the  thirteenth  day  of  August, 
1892,  unlawfully  did  have  in  his  pos- 
session and  custody  a  certain  false, 
forged  and  counterfeit  check  purport- 
ing to  be  made  by  II.  A.  Faunee,  a 
fictitious  person,  and  purporting  to  be 
drawn  on  the  Midland  National  Bank, 
a  banking  corporation  duly  organized 
according  to  the  laws  of  the  state  of 
Missouri,  which  said  false,  forged  and 
counterfeit  check  is  of  the  tenor  fol- 
lowing: 

'Kansas  City,  Mo.,  Aug.  13,  1892. 
Midland  National  Bank  $28,  No.  57. 
Capital,   $500,000. 
Pay    to    Harry    F.     Allen,     for     wages 
$28.50-100. 
Twenty-eight    .    .    .    50-100   dollars. 

(Signed)  H.   A.   Faunee.' 

with  the  felonious  intent  to  utter,  pass, 
sell  and  exchange  the  said  false,  forged 
and  counterfeit  check  as  true  to  .lulius 
Stein  and  Sigmund  Stein,  parties  do- 
ing business  under  the  name  and  style 
of  the  National  Clothing  Company,  with 
intent  to  defraud  them,  the  said  Julius 
Stein  and  Sigmund  Stein,  parties  as 
aforesaid;  he,  the  said  Charles  F.  Allen, 
then  and  there  well  knowing  the  said 
check  to  be  false,  forged  and  counter- 
feit, against  the  peace  and  dignity  of 
the  state."  State  v.  Allen,  116  Mo. 
548,  22  S.  W.  792. 

11.  Indictment,  Fcrrgery  of  Grain 
Check. 

"First  count:  In  the  name  and  by 
the  authority  of  the  state  of  Kansas,  J, 
Jno.  C.  Sheridan,  county  attorney  in 
and  for  the  county  of  Miami,  in  the 
said  state  of  Kansas,  who  prosecute 
for  and  on  belialf  of  said  state,  in  the 
district  court  of  sriid  district,  sitting 
in  and  for  the  said  county  of  Miami, 
and  duly  cmixiucrcd  to  inform  of  of- 
fenses committed  within  said  county  of 
Miami,  come  now  here  and  give  the 
court  to  understand  and  be  informed, 
that  on  or  about  the  24th  day  of  Janu- 
ary, 1884,  at  the  county  of  Miami,  in 
the   state   of   Kansas,   one    S.    W.    Lee, 


with  the  intent  then  and  there  to  de- 
fraud, feloniously  and  wilfi^ly  did 
falsely  make,  forge  and  counterfeit  a 
certain  instrument  of  writing,  to-wit, 
a  grain  check  for  the  payment  of 
money,  to-wit,  the  sum  of  thirty-five 
dollars  and  seventy-five  cents  ($35.75), 
the  same  purporting  to  be  the  act  of 
another  person,  to-wit,  of  one  M.  Eeed, 
which  said  false,  forged  and  counter- 
feited grain  check  is  of  the  purport, 
value  and  effect  as  in  the  following 
copy,   thereof,    to-wit: 

'Louisburg,  Kan.,  January  24,  1883. 
M.    Eeed:    Pay    L.    Johnson,    for    corn, 
gross     ,     tare     ,      net 


-,    bu. 


-,     at 


cts.,  $35-.75. 

M.  Reed, 
Per  J.  H.  E.,  Weigher.' 
by  which  said  false,  forged  and  coun- 
terfeited grain  check  a  pecuniary  de- 
mand and  obligation  was  then  and  there 
purported  to  be  created,  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided."  State  v.  Lee,  32  Kan. 
360,  4  Pac.   653. 

I.     Indictment,      Forged      Instrument 
Lost. 

"The  grand  jury  aforesaid,  on  their 
oaths  aforesaid,  do  further  charge  and 
present  that  the  said  John  T.  Callahan, 
on  April  23d,  18S7.  at  said  county  and 
State  aforesaid,  did  then  and  there  un- 
lawfully, feloniously  and  falsely  forge 
and  counterfeit  a  certain  promissory 
note  for  the  payment  of  money,  by 
then  and  there  unlawfully,  feloniously 
and  falsely  forging,  counterfeiting  and 
signing  the  name  of  John  ^I.  Henry  to 
said  false,  forged  and  counterfeited 
note  as  one  of  the  makers  thereof, 
which  said  note  was  dated  April  23d, 
1SS7,  due  in  one  year  after  date,  pay- 
able to  the  order  of  Eeed  &  Macken- 
bach,  calling  for  two  hundred  dollars, 
with  eight  per  cent,  interest  from  ma- 
turity, and  purporting  to  have  been 
executed  by  J.  T.  Callahan,  Samuel 
Hanlin  and  John  M.  Henry;  that  said 
note  has  been  destroyed,  or  is  in  the 
[lossession  of  some  one  to  the  grand 
jury  unknown;  that  the  grand  jury  are 
unable  to  set  out  the  same  according 
to  its  tenor;  with  intent  to  defraud 
William  H.  Reed  and  Charles  A.  ^fack- 
enbach,  of  the  firm  of  Reed  &  Macken- 
liach,  contrary  to  tlie  form  of  the  stat- 
ute, in  such  case  made  and  provided, 
and  against   the  peace  and   dignity   of 
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the  State  of  Indiana."     State  r.  Calla 
han.   \-M    In.i.   :?t'.l,  L'l   X.   K.   7:?L'. 

.YoN-.-llold    siilluMOiit    Avlicrc    ii\stru- 
mout  has  boon  lost. 
RIRMKR    ACXjriTTAL   OU    C'OWIC- 

TION. — Soo   Arrai«nmknt  and   1'i,i;.\. 


FORTHCOMING  BONDS. 

f'orthcowiii;}    Botul,    Coiulifioii    of. 

"The  condition  of  tlic  above  obliga- 
tion is  such  that  whereas  the  said 
David  P.  M.inini  has  instituted  an  ac- 
tion before  Ku<jenc  McCiinnis,  a  justice 
of  the  peace  of  I'reston  county,  State 
aforesaid,  to  recover  tlie  possession  of 
one  gray  horse  of  the  value  of  one  hun- 
dred dollars  from  the  said  Bratt,  who 
holds  the  same  as  deputy  sheriff  of 
said  county  by  virtue  of  tax  receipts 
against  Calhoun  and  Evans;  and  where- 
as the  said  Marum  desires  to  have  im- 
mediate possession  of  said  horse;  now 
therefore,  if  said  Maruni  shall  pay  all 
costs  and  damages,  which  may  be 
awarded  against  him  or  sustained  by 
any  person  by  reason  of  such  suit,  and 
shall  have  the  said  horse  forthcoming 
to  answer  any  judgment  or  order  of  the 
justice  respecting  the  same  made  at 
any  time  during  the  pendency  of  the 
action,  then  the  above  obligation  to 
be  void,  otherwise  shall  remain  in  full 
force  and  virtue."  Bratt  i'.  Marum,  24 
W.  Va.   6.53. 
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Bills  and  Notes: 

Answer  That  the  Note  Was  for  Goods 
Sold  by  Means  of  Deceit. 
Resclssion  and  C'anckllation: 

Complaint  To  Cancel  a  Contract   for 
Fraud. 
Sales : 

Complaint,    Sale    and     Delivery,    An- 
ticipating and  Avoiding  Defense  of 
Payment; 
Complaint,    Sale   and     Delivery,     An- 
ticipating and  Avoiding  Defense  of 
an   llnexj)ircd  Credit; 
Complaint  Against  Fraudulent  Buyer, 
Seeking       Injunction       Restraining 
Sale   Pending   Suit. 
Trover  and  Conversion: 

Complaint   by   Seller   Against   Fraud- 
ulent Buyer  of  Goods  for  Damages 
for    Conversion. 
Warranty  : 

Declaration   for   False    Warranty    of 
Horse. 

I.     Declarations. 

A.  Declaration  for  False  Warranty 
of  Horse. 

For  that  whereas  the  said  plaintiff 
heretofore,  to-wit,  on,  etc.,  at,  etc. 
;vcnue),  at  the  special  instance  and 
request  of  the  said  defendant,  bargained 
with  the  said  defendant  to  buy  of  the 
said  defendant  a  certain  (horse),  at  and 
for   a   certain   price   or   sum   of   money, 

to-wit,   the   sum   of  £ ,   and   the 

said  defendant  by  then  and  there  false- 
ly and  fraudulently  warranting  the  said 
(horse)  to  be  (sound  and  fpiiet  in  har- 
ness), then  and  there  sold  the  said 
(horse)    to    the    said    plaintiff'    for    the 

said  sum  of  £ ,  which  was  then 

and  there  paid  by  the  plaintiff  to  the 
said  defendant;  whereas,  in  truth  and 
in  fact,  the  said  (horse)  was,  at  the 
time  of  the  said  warranty  and  sale 
thereof  (unsound,  unsteady,  restive  and 
ungovernable  in  harness,  and  hath  from 
thence  hitherto  so  remained  and  con- 
tinued.    And   the   said  plaintiff  in  fact 
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saith  that  the  said  defendant,  by  means 
of  the  premises,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue),  aforesaid, 
falsely  and  fraudulently  deceived  the 
said  plaintiff  on  the  sale  of  the  said 
(horse)  as  aforesaid,  and  thereby  the 
said  (horse)  afterwards,  to-wit,  on  the 
day  and  year  aforesaid,  not  only  be- 
came of  no  use  or  value  to  the  said 
plaintiff,  but  also  then  and  there  greatly 
kicked,  hurt,  injured  and  spoiled  a  cer- 
tain other  horse  of  the  said  plaintiff, 
of  great  value,  to-wit,  of  the  value   of 

£ ,    and    thereby    also    the    said 

plaintiff  was  then  and  there  put  to 
great  expense  of  his  moneys,  in  the 
whole    amounting    to    a    large    sum    of 

money,  to-wit,  the  sum  of  £ ,  in 

and  about  the  feeding  and  taking  care 
of  and  selling  and  disposing  of  the 
said  (horse),  to-wit,  at,  etc.  (venue), 
aforesaid.     2  Chit.  PI.  679. 

B.     Declaration    for    False    Warranty 
of  Cable. 

For  that  whereas  the  said  plaintiffs, 
heretofore,  to-wit,  on,  etc.,  at,  etc. 
(venue),  at  the  special  instance  and 
request  of  the  said  defendants,  bar- 
gained with  the  said  defendants  to  buy 
of  them  the  said  defendants  a  certain 
cable,  at  and  for  a  certain  price  or  sum 
of  money,  to-wit,  the  sum  of,  etc.,  of 
lawful  money  of  Great  Britain:  and  the 
said  defendants  then  and  there,  by 
falsely  and  fraudulently  warranting  the 
said  cable  to  be  a  new  Britisli-made 
cable,  then  and  there  sold  the  said 
cable  to  the  said  plaintiffs,  for  the  said 

sum  of  £ ,  then  and  there  paid 

by  the  said  plaintiffs  to  the  said  de- 
fendants for  the  same;  whereas  in  truth 
and  in  fact  the  said  cable,  at  the  time 
of  the  said  warranty  and  sale,  was 
not  a  new  British-made  cable,  but  was 
then  and  there  a  cable  made  of  the 
materials  of  an  old  rotten  unlaid  Rus- 
sian cable,  and  of  half  clean  hemp, 
and  other  toppings,  and  hemp  from 
which  the  staple  part  thereof  had  been 
taken  away  by  the  jnanufactiirer,  con- 
trary to  the  statute  in  such  case  made 
and  provided.  And  the  said  plaintiffs 
in  fact  say  that  the  said  defendants, 
by  moans  of  the  premises,  on  the  day 
and  year  aforesaid,  at,  etc.,  aforesaid, 
falsely  and  fraudulently  deceived  them 
the  said  plaintiffs  on  the  sale  of  the 
said  cable  as  aforesaid.  By  means 
whereof  the  said  plaintiffs,  confiding 
in  the  said  warranty,  usnd  and  employed 
the    said    first    mentioned    cable    as    a 


cable  in  and  for  a  certain  ship  or  ves- 
sel of  the  said  plaintiffs  called  the 
Shakespeare;  and  afterwards,  to-wit, 
on,  etc.,  whilst  the  said  ship  or  vessel 
was  anchored  by  the  said  last  men- 
tioned cable,  in  a  certain  place  called 
Yarmouth  Eoads,  the  said  last  men> 
tioned  cable,  from  its  being  so  made 
as  aforesaid,  then  and  there  broke,  and 
the  said  ship  or  vessel  was  in  imminent 
peril  of  being  wrecked,  and  the  lives 
of  the  crew  thereof  were  greatly  en- 
dangered, and  also  thereby  the  said 
plaintiffs  were  forced  and  obliged  to, 
and  necessarily  did,  lay  out  and  expend 
a  large  sum  of  money,  to-wit,  the  sum 

of  £ .  of  like,  lawful  money,  in 

and  about  purchasing  and  getting  on 
board  the  said  ship  or  vessel,  a  certain 
other  cable  for  the  said  ship  or  vessel, 
in  the  place  of  the  said  first  mentioned 
cable,  and  also  thereby  the  said  ship 
or  vessel  was  greatly  delayed  in  a  cer- 
tain voyage  in  wliich  she  was  then 
engaged^  and  the  said  plaintiffs  lost  and 
were  deprived  of  divers  large  profits 
and  gain,  which  they  otherwise  would 
have  made  from  the  earnings  of  the  said 
ship  or  vessel,  to-wit,  at,  etc.,  aforesaid. 
2  Chit.  PI.  682. 

C.  Declaration  for  Deceit  in  Selling 
Smaller  Quantity  of  Coal  Than 
Pretended. 

For  that  whereas,  before  the  commit- 
ting of  the  grievance  by  the  said  de- 
fendant hereinafter  next  mentioned,  to- 
wit,  on,  etc.,  at,  etc.  (venue),  the  said 
plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  bargained 
for  and  agreed  to  buy  of  the  said  de- 
fendant, and  the  said  defendant  then 
and  there  sold  to  the  said  plaintiff,  a 
large  quantitv.  to-wit  (two  chaldrons 
and  a  half  of  coals,  wharf  measure), 
at  and  for  a  certain  price  or  sum  of 
monev,  to-wit,  at  and  after  the  rate  or 

price"  of  £ of  lawful  money  of 

Croat  Britain,  for  each  and  every  chal- 
dron thereof;  and  the  said  defendant 
afterwards,  to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue),  aforesaid, 
fraudulently  and  deceitfully  contriving 
and  craftiiy  and  subtly  intending  to 
deceive  and  defraud  the  said  plaintiff 
in  this  behalf,  did  fraudulently  and 
deceitfully  deliver  to  the  said  plain- 
tiff a  certain  quantity  of  coals, 
a?  and  for  the  said  quantity  of 
coals  so  bargained  for  and  sold  to  the 
said  plaintiff  as  aforesaid,  whereas  in 
truth   and  in   fact  the  said  coals  so  de- 
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liveriil  to  tlio  saiil  plaiiitllV  by  tlio  saiii 
dofeiulaiit  as  aforosaul,  at  the  time  ot 
tho  doliviTV  thoroof  as  aforosaiil,  woro 
di'Hfiont  in  tho  full  (iiianfity  wliieli  tlicv 
oujjht  to  have  ooiitaiiuMl,  ami  wanted  of 
tho  said  quantity  wliii-h  tlu\v  ouy;lit  to 
have  oontaini'd,  divors,  to-wit,  twenty 
bushels  of  eoals.  as  the  said  defendant 
then  and  there  well  knew;  and  so  the 
said  plaintifT  saith  that  the  said  de- 
fendant falsely  and  fraudulently  de- 
ceived and  defrauded  the  said  plaintiff 
in  the  said  sale,  and  thereby  he  the 
said  plaintiff  lost,  and  was  deprived  of 
all  the  benefit  and  advantage  which  he 
might  and  would  otherwise  have  derived 
and  acquired  from  the  said  sale,  and 
hath  been,  and  is,  by  means  of  the 
promises,  otherwise  greatly  injured  and 
damnified,  to-wit,  at,  etc.  (venue), 
aforesaid.     2  Chit.  PI.  685. 

D.  Dcdaraiion  for  Deceitfully  Sell- 
inq  Land  for  Greater  Quantity 
Than  it  Was. 

For  that  whereas  the  said  plaintiff, 
on,  etc.,  at,  etc.  (venue),  bargained 
with  the  said  defendant  to  buy  of  him 
a  certain  piece  or  parcel  of  ground  of 
the  said   defendant   called,   etc.,   situate 

and    being   in    the   parish    of , 

in  the  county  of ,  and  the  said 

defendant  then  and  there,  to-wit,  at, 
etc.  (venue),  aforesaid,  well  knowing 
the  said  close  to  contain  a  much  less 
quantity  than  (three  acres)  of  land, 
to-wit,  the  quantity  of  (two  acres  and 
a  half)  of  land  only,  by  then  and  there, 
to-wit,  at,  etc.  (venue),  aforesaid,  false- 
ly and  fraudulently  warranting  the  said 
close  to  contain  (three  acres)  of  land, 
then  and  there,  to-wit,  at,  etc.  (venue), 
falsely,  fraudulently  and  deceitfully, 
sold  the  said  close  to  the  said  plaintiff, 
at    and    for    a    certain    sum    of    money, 

to-wit,  the  sum  of  £ ,  of  lawful 

money  of  Great  Britain  to  be  therefore 
paid  by  the  said  plaintiff  to  the  said 
defendant,  and  which  was  then  and 
there,  to-wit,  at,  etc.,  aforesaid,  accord- 
ingly paid  for  the  same;  whereas  in 
truth  and  in  fact  the  said  close,  so  an 
aforesaid  sold  by  the  said  defendant 
to  the  said  plaintiff  did  not  contain 
(three  acres)  of  land,  but,  on  the  con- 
trary thereof,  contained  a  much  less 
quantity  than  (three  acres)  of  land, 
to-wit.  the  quantity  of  (two  acres  and 
a  half)  only;  by  means  of  which  prem- 
ises the  said  defendant  lost  great  gains 
and  profits  which  he  otherwise  would 
have   made   and   derived   from   the   pur- 


chase of  the  said  close,  and  was  put 
to  groat  charge  and  expense,  to-wit,  at, 
etc.  (venue);  and  so  the  said  plaintilf 
in  fact  saith  that  the  said  defendant, 
on,  etc.,  aforesaid,  falsely  and  fraudu- 
lentlv  deceived  him,  to-wit,  at,  etc., 
aforesaid.     2  Chit.  PI.  687. 

E.  Declaration  for  Misreprc.ientation 
as  To  Quantity  of  Business. 

For  that  whereas,  before  and  at  tho 
time  of  the  committing  of  the  griev- 
ances by  the  said  defendant,  as  here- 
inafter next  mentioned,  the  said  de- 
fendant was  possessed  of  a  certain  pub- 
lic house,  called  and  known  by  the  sign 
of  the  ("Sun"),  and  carried  on  there- 
in the  trades  and  business  of  a  publican 
and  victualer,  and  dealer  in  wines  and 
spirits,  to-wit,  at,  etc.  (venue).  And 
the  said  defendant  then  and  there  rep- 
resented to  the  said  plaintiff  that  he 
was  possessed  of  a  certain  lease,  of  and 
in    the    said    premises,    to-wit,    for    the 

term    of ,    etc.    (according    to 

the  fact);  and  the  said  defendant  being 
desirous  of  selling  and  disposing  of  the 
said  lease  and  the  good-will  of  the  said 
premises,  and  trades  and  business,  here- 
tofore, to-wit,  on,  etc.  (day  of  misrepre- 
sentation, or  about  it),  at,  etc.  (venue), 
aforesaid,  wrongfully  and  injuriously 
contriving  and  intending  to  deceive, 
defraud  and  injure  the  said  plaintiff  in 
this  behalf,  then  and  there  falsely, 
fraudulently  and  deceitfully  represented 
and  asserted  to  the  said  plaintiff  that 
(let  the  misrepresentations  here  stated 
agree  as  nearly  as  possible  with  the 
misrepresentations  made  use  of,  and 
which  in  the  case  upon  which  this  form 
was  drawn  were  as  follows:  the  said 
public  house  was  then  and  there  doing 
between  seven  and  eight  butts  a  month, 

and    about    £ or   £ in 

spirits),  whereupon,  heretofore,  to-wit, 
on  the  day  and  year  last  aforesaid,  at, 
etc.  (venue),  aforesaid,  the  said  plain- 
tiff, confiding  in  the  said  representa- 
tions and  assertions  of  the  said  defend- 
ant, at  the  special  instance  and  request 
of  the  said  defendant,  ba. gained  with 
him  to  buy  of  him  the  said  defendant's 
interest  in  the  said  unexjjired  lease  of 
his  said  premises,  and  the  said  good- 
will, at  and  for  a  certain  sum,  to-wit, 
the  sum  of  £ ,  and  the  house- 
hold furniture,  fixtures,  utensils,  and 
effects,  then  upon  the  said  premises, 
at  and  for  a  large  sum  of  money,  to- 
wit,   the   sum    of   £ .      And   the 

said  defendant,  bv  then  and  there  false- 
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ly,  fraudulently  and  deceitfully  pre- 
tending and  representing  to  the  said 
plaintilf  that  the  said  false,  fraudulent 
and  deceitful  representation  of  the 
said  defendant  was  true,  then  and  there 
sold  the  said  lease  and  premises  and 
good-will  to  the  said  plaintiff,  at  and 
for  the  said  sum  of  money,  to-wit,  the 
said  sum  of  £ .  And  the  said  plain- 
tiff, afterwards,  to-wit,  on  the  day  and 
year  aforesaid,  at,  etc.  (venue),  afore- 
said, paid  the  said  defendant  the  said 
sum  of  money  for  the  same;  whereas 
in  truth  and  in  fact  the  said  trades 
and  businesses  of  the  said  public  house 
had  not  been,  nor  were  they  before,  or 
at  the  time  of  the  making  of  the  said 
false  representation  and  assertion,  be- 
tween seven  and  eight  butts  a  month, 
but  had  been  and  were  much  less,  to- 
wit,  one  butt  a  month;  and  whereas,  in 
truth  and  in  fact,  there  had  not  been 
sold   or  disposed   of  at   the   said   public 

house,  to  the  amount  of  from  £ 

to  £ in  spirits,  but,  on  the  con- 
trary, much  less  spirits,  that  at  the  rate 

of  from  £ to  £ a  month 

had  been  sold  and  disposed  of  in  and 
from  the  said  public  house,  to-wit,  to 
the  amount  of  about  £ in  spir- 
its per  month,  as  the  said  defendant, 
at  the  time  of  his  making  his  said  false 
and  deceitful  representation  well  knew; 
and  the  said  plaintiff  further  saith  that 
the  said  defendant,  by  means  of  the 
premises,  ou  the  day  and  year  afore- 
said, at,  etc.  (venue),  aforesaid,  falsely 
and  fraudulently  deceived  the  said 
plaintiff  on  the  said  sale,  and  thereby 
the  said  lease,  trades  and  business  have 
become,  and  are,  of  no  use  or  value 
to  the  said  plaintiff;  and  the  said  plain- 
tiff hath  sustained  great  trouble,  ex- 
pense  aud  loss,  to-wit,   an   expense  and 

loss    of    £ ,    in    and    about    the 

carrying  on  the  said  trades  and  busi- 
nesses in  the  said  house  and  premises, 
and  endeavoring  to  dispose  of  the  said 
lease,  trades  and  businesses,  to-wit,  at, 
etc,  (venue),  aforesaid.     2  Chit.  PI.  688. 

F.  Derlnratinn,  Misrepresentation  to 
Third  Person  Whereby  Credit 
Was  Obtained. 

"That  the  firm  of  T.  II.  Ilinchman 
&  Sons  (composed  of  the  above  named 
plaintiffs)  are  wholesale  dealers  in  gro- 
ceries, drugs,  etc.,  in  the  city  of  De- 
troit, county  of  Wayne,  and  State  of 
Michigan,  and  that  they  were  thus  en- 
gaged and  have  been  since  the  1st  day 
of  July,  1887,  and  that  since  said  last 


mentioned  date,  in  the  course  of  trade, 
the  said  defendant,  Ambrose  A.  Weeks, 
became  indebted  to  the  firm  of  T.  H. 
Hinchman  &  Sons,  composed  of  the 
parties  above  named,  in  the  sum  of 
$1,202.61  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  plain- 
tiffs to  the  said  Ambrose  A,  Weeks, 
defendant  herein;  and  that  said  in- 
debtedness was  created  and  credit  giv- 
en by  plaintiffs  to  defenaant  upon  the 
basis  that  the  statements  and  repre- 
sentations of  defendant  as  to  his  finan- 
cial responsibility,  more  particularly 
hereinafter  referred  to,  were  true  in 
substance  and  in  fact. 

"That  the  said  firm  of  T.  H.  Hinch- 
man &  Sons  is  a  member  of"  Dun's  Com- 
mercial Agency,  a  company  organized 
and  existing  for  the  purpose  of  collect- 
ing information  as  to  the  circumstances, 
standing,  and  pecuniary  reliability  of 
merchants  and  dealers  throughout  the 
country,  and  keeping  accounts  thereof, 
so  that  the  subscribers  of  the  agency, 
when  applied  to  by  customers  to  sell 
goods  to  them  on  credit,  may,  by  re- 
sorting to  the  agency,  or  to  the  lists 
which  it  publishes,  ascertain  the  stand- 
ing and  responsibility  of  the  customers 
to  whom  its  purpose  is  to  extend 
credit. 

"That  on  or  about  the  19th  day  of 
December,  A.  D.  1887,  the  said  Am- 
brose A.  Weeks,  with  intent  to  obtain 
a  standing  and  credit,  aud  to  extend 
information  therefor,  stated  and  repre- 
sented to  said  Dun's  Commercial 
Agency,  its  agents  and  servants,  in  sub- 
stance, among  other  things,  that  he 
then  had  and  owned  a  stock  of  goods, 
wares,  and  merchandise,  and  that  he 
had  made  an  inventory  of  such  stock, 
which  showed  an  amount  of  goods  on 
hand  amounting  to  $4,000  or  there- 
abouts; that  he  then  owned  a  house 
and  lot,  store  and  barn,  at  Grattan, 
in  said  county,  for  which  he  paid  the 
sum  of  $3, .").")()  or  thereabouts;  that  he 
had  that  fall  built  an  addition  to  his 
store  building,  and  that  it  was  filled 
with  goods;  that  he  then  owed  $1,500 
on  liis  residence,  wliich  was  secured  by 
a  mortgage,  which  would  mature  a  year 
from  that  fall,  and  that  he  had  offered 
to  pay  up  the  mortgage,  but  the  mort- 
gagee would  not  take  the  money  until 
it  became  due;  that  he  also  then  owned 
20  acres  of  land,  worth  $800  or  there- 
abouts, which  was  free  and  clear  from 
all  incumbrances;  that  ho  had  good  ac- 
counts amounting  to  $400,  and  personal 
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property  worth  $1,000,  bosidos  house 
hoht  ^'ooils,  furniture,  etc.,  which  were 
valuoii  at  $2,r)00;  that  he  then  had 
noli>s  and  cash  worth  about  i^W^^O;  and 
that  in  July  or  Auj,'ust.,  ISSCi,  his  (the 
said  Ambrose  A.  Weeks')  wife  gave 
him  as  a  present  a  sum  of  $l!,UOO,  whieh 
slie  received  from  the  estate  of  Thomas 
Byrne,  with  which  he  (the  said  Weeiis; 
purchased  a  team  of  horses,  Trhich  he 
used  iu  liis  business,  maiving  his  gross 
assets,  in  round  numbers,  upwards  ol 
$10,000;  and  that  his  total  sales  during 
the  two  years  he  had  been  in  the  traie 
amounted  to  $i;i,0(.iU;  that  his  liabilities 
consisted  of  a  mortgage  on  his  said 
residence  of  .tl.oOO,  and  about  $1,OUO 
for  merchandise. 

"I'laintitfs  further  aver  that  the  sub- 
stance of  such  information  was  re- 
ported by  said  Dun's  Commercial 
Agency  to  the  said  plaintiffs;  and  that 
the  said  plaintiffs,  in  making  and  con- 
tinuing the  sale  of  the  goods  to  the 
said  Ambrose  A.  Weeks,  after  the  mak- 
ing of  such  report,  and  especially  dur- 
ing the  time  the  goods  for  which  the 
indebtedness  in  this  action  arose,  relied 
ujion  the  said  statements  so  made  to 
the  said  commercial  agency,  and  be- 
lieved the  same  to  be  true,  and  that 
such  sales  were  made,  and  such  credit 
granted  and  extended,  upon  the  basis 
of  such  representations. 

"Plaintiffs  further  aver  that  such 
representations  were  untrue  in  sub- 
stance and  in  fact,  and  were  known 
to  be  so  by  said  defendant;  and  that 
afterwards,  and  on  or  about  the  29th 
day  of  December,  1888,  the  said  Am- 
brose A.  Weeks  made  a  general  assign- 
ment for  the  benefit  of  his  creditors. 
And  they,  the  said  plaintiffs,  allege 
that  in  the  fall  of  1887,  and  at  the  time 


been,  unable  to  secure,  collect,  or  en- 
force payment  for  tho  same,  or  any 
part  thereof,  and  lost  and  became  de- 
prived of  the  value  tliereof;  to  the 
great  damage  of  them,  the  said  plain- 
tiffs, to-wit,  in  the  sum  of  $10,000. 
Tlierefore  they  bring  suit."  lliiichman 
r.   Weeks,  85   Mich.  53.5,  48  N.   W.  790. 

II.     Complaints. 

A.  Complaint   for   Fraudulently   Sell- 

ing   Tract    of    Land    for    More 
Tlian  it   Was. 

I.  That  the  plaintiff,  on  the  ■ 

day   of ,   IS — ,   bargained  with 

the  defendant  to  buy  of  him  a  piece 
of  land  of  the  said  defendant,  situate 
in  (very  briefly  designate  it),  which 
said  piece  of  land  the  defendant  then, 
with  intent  to  deceive  and  defraud  the 
plaintiff,  falsely  and  fraudulently  rep- 
resented   to    him    to    contain 

acres,    when    the    defendant    then    well 

knew   that   it    contained    only   

acres. 

II.  That  the  plaintiff,  then  confiding 
in  the  truth  of  said  representations,  and 
supposing  said  piece  of  land  to  contain 

the    said    quantity    of acres, 

agreed  to  pay  for  said  land,  and  did 
then  pay  therefor  to  the  said  defendant 
the  sum  of  dollars. 

III.  That  in  truth  the  said  piece  ot 

land  did  not  contain  acres,  but 

only acres,   whereby   the   said 

plaintiff   has  sustained  damages,   to  the 

amount    of    dollars.      1    Abb. 

Forms  432. 

B.  Complaint    for    Fraudulently    De- 

livering Smaller  Quantity   Than 
Agreed  for. 

I.    That  the  plaintiff,  on  the 

day   of ,    18 .   at , 


bought   of   the   defendant,   and   the   de- 
of  making  such  reports  and  permitting  i  fendant   sold    and    agreed   to    deliver   to 


them  to  be  spread  abroad  for  the  pur- 
pjoses  aforesaid,  the  said  Ambrose  A. 
Weeks  was  owing  to  merchandise  cred- 
itors between  .$1,200  and  $1,500,  and 
was  owing  to  his  wife  the  sum  of 
.$2,700,  and  was  largely  indebted  other- 
wise; and  that  he  then  had  on  hand  a 
stock  of  only  about  $2,600;  and  that 
the  said  Ambrose  A.  Weeks  was  at 
such  time  insolvent,  and  unable  to 
pay  his  debts  in  full;  and  that,  by 
means  of  such  false  and  fraudulent  rep- 
resentations upon  the  part  of  the  said 
defendant,  they,  the  said  plaintiffs,  lost 
and  were  wholly  deprived  of  their  said 
goods,  wares,  and  merchandise,  and  be- 
came   and    were,    and    ever    since    have 


the  plaintiff  (briefly  designate  the  mer- 
chandise and  price,  e.  g.,  thus,  ten  tons 
of  coal,  for  the  price  of dol- 
lars per  ton). 

II.      That   the   defendant   afterwards, 

and   on   the day   of  , 

18 ,  intending  to  defraud  the  plain- 
tiff, fraudulently  and  deceitfully  deliv- 
ered to  him  only  (nine  tons  of  coal) 
as  and  for  the  said  quantity  of  (ten 
tons),  so  bargained  for  and  sold,  and 
pretending!  it  so  to  be,  though  then 
well  knowing  that  the  (coal)  so  de- 
livered did  not  contain  the  quantity 
bargained  for  and  sold,  but  only  (nine 
tons),  to  the  damage  of  the  plaintiff 
dollars.     1  Abb.  Forms  435. 
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Note. — This  complaint  should  contain 
an  allegation  that  plaintiff  paid  de- 
fendart  for  ten  tons  of  coal.  Elligood 
V.  De  Festetics,  8  N.  Y.  Supp.  851. 

C.  Complaint  for  Fraudulently  Mis- 
representing Value  of  Good- 
Will  of   Business   Sold. 

I.      That    on    the day    of 

,  18 ,  at ,  the  de- 
fendant  being   engaged    in    business   as 

,    and    having    offered    to     sell 

out  the  (stock,  fixtures,  and)  good-will 
of  his  said  business  to  the  plaintiff, 
did,  with  intent  to  deceive  and  de- 
fraud the  plaintiff,  falsely  and  fraud- 
ulently represent  to  him  that  the  said 
business,  as  theretofore  conducted  by 
defendant,  was  a  profitable  business, 
and  that  the  net  profits  therof,  real- 
ized by  the  defendant  during  the  year 

ending   the day   of  , 

18 ,     had     exceeded     the     sum     of 

dollars    (or   otherwise,   as   the 


representations  were) 

IT.  That  this  plaintiff,  relying  on 
said  representations,  purchased  of  de- 
fendant the  (stock,  fixtures,  and)  good- 
will of  defendant,  and  paid  him  there- 
for the  sum  of  dollars. 

III.  That  in  truth,  and  as  defend- 
ant then  well  knew,  said  representa- 
tions were  false,  and  said  business  was 
not  and  never  had  been  a  profitable 
business,  and  the  defendant  had  not 
realized  any  profits  whatever  from  the 
same     during     the     year     ending     the 

day   of  ,    18 (or 

otherwise  state  specifically  the  par- 
ticulars in  which  the  representations 
were  false). 

IV.  That  by  reason  of  the  premises, 
this   plaintiff    was   misled,   to    his    dam 


age 

433. 

D. 


dollars.      1    Abb.    Forms 


Complaint  Af}ain.^t  Seller  of  Chat- 
tels for  Fraudulently  Bepre- 
senting  Them  To  Be  His  Prop- 
erty. 

I.  That    on    the    day     of 

,  18 ,  at  ,  the  de- 
fendant having  offered  to  sell  to  the 
plaintiff  a  certain  horse  did,  with  in- 
tent to  deceive  and  defraud  the  plain- 
tiff, falsely  and  fraudulently  represent 
to  him  that  said  horse  was  the  property 
of  defendant  (or  otherwise,  as  the  rep- 
resentations were). 

II.  That  the  plaintiff,  relying  on 
said  representations,  purchased  said 
horse  of  the  defendant,  and  paid  him 
therefor  the  sum  of  dollars. 


III.  That,  in  truth,  and  as  defend- 
ant then  well  knew,  said  representa- 
tions were  false,  and  said  horse  was 
not  the  property  of  the  defendant,  but 
was  the  property  of  one  M.  N.  (or 
otherwise  state  specifically  the  par- 
ticulars in  which  the  representations 
were  false). 

IV.  That  thereafter,  the  said  M.  N. 

sued  this  plaintiff  in  the court 

(or,  before  Q.  R.,  a  justice  of  the  peace 

for   the  town   of ),   to   recover 

the  value  of  said  horse;  and  although 
this  plaintiff  (employed  one  0.  P.,  a 
competent  attorney  of  the  supreme 
court  of  this  state,  to  defend  and)  used 
due  diligence  in  the  defense  of  said 
suit,  the  said  M.  N.  recovered  a  judg- 
fent    against   the    plaintiff    (duly   given 

by  said  justice)  for  the  sum  of • 

dollars,  which  this  plaintiff  has  since 
paid  (or,  which  judgment  still  remains 
outstanding   and   in   full   force). 

V.  That  by  reason  of  the  premise^ 
this    plaintiff    has    been    misled,    to    his 

damage dollars.    1  Abb.  Forms 

434. 

E.  Complaint  for  Fraudulently  Mis- 
representing Value  of  Stock  in 
a  Corporation  Taken  in  Pay- 
ment  for  Services. 

I.      That    on    the    day    of 

-,   18 ,   at ,   the   de- 


fendant  having  offered   to  the  plaintiff 
that    he   would   assign   and   transfer   to 

him   shares   of   the   par   value 

of  dollars  each,  of  the  capital 

stock    of    the    M.    N.    company,    a    cor- 
poration,   incorporated   under    the    laws 

of    ,    and    doing     business     in 

-,    upon    consideration    that    the 


plaintiff    should     render     services      (by 

himself   and   his   servants)    in   

(state  briefly  the  nature  of  the  ser- 
vices agreed  to  be  rendered)  did,  with 
intent  to  deceive  and  defraud  the 
plaintiff,  falsely  and  fraudulently  rep- 
resent  to    him    that    said   stock   was   of 

the   market   value   of  dollars, 

and  that  defendant  had  paid  all  charges, 
calls,  and  assessments  laid  or  to  be 
laid  upon  said  shares  by  .said  company 
or  the  trustees  or  directors  thereof  (or 
otherwise,  as  the  false  representations 
were). 

II.  That  the  plaintiff,  relying  upon 
said  representations,  then  and  there 
agreed  with  the  defendant  to  render 
(by  himself  and  his  servants)  all  neces- 
sary services  that  should  be  required 
by  the  defendant  in  said,  etc.),  to  the 
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valno,    at    tho    lunrkot    prioos    fur    suoli 

sorvicos,   of dollars   (or  other- 

wise  stato  fully  the  nature  and  the 
value  of  the  services  ajjrcod  to  be  ren- 
dered), and  thereafter  proceeded  to, 
and  did  render  (and  cause  to  he  ren- 
dered) said  services  (state  facts  show- 
ing how  far  the  contract  was  perTornicd 
by  plaintiff). 

'ill.  That,  in  trutli,  and  as  defend- 
ant then  well  knew,  the  said  stock  was 
not     then     of    the     market     value      of 

dollars;   but,  on   the  contrary, 

the  said  company  was  then  insolvent, 
and  the  stock  worthless  and  unsalable 
in  the  market;  and  the  defendant  had 
not  paid  all  charges,  calls,  and  assess- 
ments laid  upon  said  shares;  but,  on 
the    contrary,    a    special    assessment    of 

per  cent,  on  the  par  value  ot 

said  shares  had  been  theretofore  duly 
imposed  upon  them  by  the  directors  of 
said  company,  which  assessment  had  not 
been  paid  by  defendant,  but  then  re- 
mained (and  still  remains)  a  charge 
upon  said  shares  (or  otherwise  state 
specifically  the  particulars  in  which  the 
representations  were  false). 

IV.  That  by  reason  of  the  premises, 
the    plaintiff    has    been    misled,    to    his 

damage,     dollars.        1      Abb. 

Forms  435. 

F.  Complaint  for  Fraudulently  Ob- 
taining Goods  on  Credit. 

I.      That    on    the    day    of 

,  18 ,  at  ,  the  de- 
fendant, with  intent  to  deceive  and  de- 
fraud the  plaintiff  by  inducing  the 
plaintiff  to  sell  goods  for  him,  falsely 
and  fraudulently  represented  to  the 
plaintiff  that  he  was  solvent,  and  worth 

dollars  over  all   his  liabilities 

(or  otherwise,  as  the  representations 
were). 

n.  That  the  plaintiff,  relying  on 
said  representations,  was  thereby  in- 
duced to  sell  (and  deliver)  to  him 
(briefly  designate  the  goods),  of  the 
value  of  dollars. 

III.  That  the  said  representations 
were  false  in  that  (stating  what  re- 
spect), and  were  then  known  by  the 
defendant  to  be  so. 

IV.  That  no  part  of  the  price 
thereof  has  been  paid  (and,  if  the 
goods  were  not  delivered,  and  that  the 
plaintiff  in  preparing  and   shipping  the 


said    goods,    and    in 
transit,   expended  — 

his    damage   

Forms   431. 


stopping    them    in 

dollars),   to 

-  dollars.     2   Abb. 


G.  Complaint  for  Fraudulently  Ob- 
taining Credit  for  Another. 

I.      That    on     the    day     of 

,  18 ,  at  ,  the  do- 
fondant,  with  intent  to  deceive  and 
defraud  the  plaintiff,  falsely  and  fraud- 
ulently represented  to  him  that  ono 
M.  N.  was  in  good  credit  and  safe  to 
be    trusted,    and     worth     the     sum     of 

dollars   over   and     above     his 

debts  and  liabilities  (or  otherwise,  as 
the  fraudulent  representations  were). 

IT.  That  the  plaintiff  relying  on  said 
representations,  sold  and  delivered 
(briefly    designate    the    goods),    of    the 

value    of   ,   to   said    M.    N.   for 

a  credit  of  months;  but  al- 
though said  term  has  expired,  said  M. 
N.  has  neglected  and  refused  to  pay 
for  said  goods. 

HI.  That  in  truth,  and  as  defend- 
ant then  well  knew,  said  M.  N.  was, 
at  the  time  of  such  representations,  in- 
solvent, and  not  in  good  credit,  nor 
safe  to  be  trusted,  nor  worth  anything 
over  and  above  his  debts  and  liabil- 
ities. 

IV.  That  by  means  of  said  prem- 
ises the  plaintiff  has  wholly  lost  said 
goods,    and    the    value    thereof,    to    his 

damage  dollars.  1  Abb.  Forms 

431. 

ni.     Defenses. 

A.  Answer,  Denial  of  Falsity. 

That  the  representations  alleged  to 
have  been  made  by  the  defendant  to 
the  plaintiff  were  true.  2  Abb.  Forms 
116. 

B.  Answer,  Denial  of  Scienter. 
That   he   did   not   know  at   the   time 

of  making  said  representations  that 
they  -were   untrue.     2  Abb.  Forms  116. 

C.  Answer,  Denial   of   Fraud  in   Ob- 

taining Deed. 
That  he  did  not  obtain  the  said  deed 
(or  other  instrument  in  question)    from 
the  plaintiff  by  fraud  or  misrepresenta- 
tion.    2  Abb.  Forms  162. 

D.  Plea,  False  Representations  as  to 

Existence  of  Patent. 
"That  heretofore,  to-wit:  on  the 
16th  of  June,  1851,  at,  etc.,  one  G.  W. 
Cottingham,  and  the  said  Peter  Ger- 
man, the  payee  in  the  said  bond,  were 
partners,  and  jointly  interested  in  the 
ownership  of  an  alleged  patent-right  to 
a  certain  medicine,  known  and  com- 
monly called  'Newsom's  Vegetable 
Tonic';  and  said  Cottingham,  as  sucn 
partner,    then    and    there    offered,    and 
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proposed  to  sell  and  convey  unto  him, 
'the  knowledge  of  making,  vending  and 
using,  in  any  way,  in  the  counties  of 
Hot  Springs,  Pulaski  and  Saline,  the 
said  medicine,  and  to  have  all  the  pro- 
ceeds arising  from  the  same  during  the 
term  of  the  patent,'  and  then  and 
there  the  said  Cottingham,  falsely  and 
fraudulently  represented  and  Stated, 
that  said  medicine  had  been  and  was 
regularly  patented  under  the  United 
States  laws,  and  the  exclusive  use 
thereof  secured  thereunder;  and  that 
said  parties  were  the  sole  owners  of, 
and  had  the  exclusive  right  to  sell  and 
dispose  of  the  same,  and  the  said  de- 
fendant fully  relying  on  the  representa- 
tions, so  made  by  the  said  Cottingham, 
and  having,  within  his  reach,  no  other 
means  of  information  in  respect  there- 
of, agreed  to,  and  did  purchase  of,  and 

from   the   said  (the   name   of 

the  person  is  omitted;  it  is  presumed 
the  pleader  must  have  intended  Cot- 
tingham), the  right  of  making,  using 
and  vending  the  said  medicine  in  the 
said  counties  of  Hot  Springs,  Pulaski, 
and  Saline,  and  to  receive  the  pro- 
ceeds arising  therefrom  during  the  term 
of  the  patent,  for  the  price  and  sum  of 
eight  hundred  dollars,  and  then  and 
there,  to  secure  part  of  said  price  and 
consideration,  and  for  no  other  cause 
or  consideration  whatever,  he  executed 
and  delivered  to  the  said  Peter  Ger- 
man, the  said  bond  for  $150,  in  said 
declaration  mentioned;  and  the  said  de- 
fendant in  fact  says,  that  in  truth,  and 
in  fact,  said  persons,  or  either  of  them, 
never  had  any  exclusive  right  to  the 
said  medicine,  or  right  to  sell  the  same, 
and  that  the  same  never  had  been  pat- 
ented under  the  United  States  laws,  to 
any  person  or  persons  whatsoever,  and 
the  whole  pretended  right  to  the  said 
medicine,  and  the  representations  in  re- 
spect thereof,  were,  and  are,  a  mere 
and  sheer  fabrication  to  defraud  de- 
fendant. And  so  the  said  defendant 
says  that  the  said  contract  was  a  gross 
and  naked  fraud  upon,  and  that  said 
bond  was  given  without  consideration 
by,  defendant,  and  is  void,  and  he  ought 
not  to  be  charged  or  made  liable  there- 
on, and  this  he  is  ready  to  verify,  etc." 
Brown  v.  Wright,  17  Ark.  9. 

E.  Be  joinder,  Denial  of  Fraud  in 
Obtaining  Judgment. 

And  the  said  defendant,  as  to  the 
said  replication  of  the  said  piaintifT  to 
the  said  (second)  plea  of  the  said  defend- 


ant, says,  that  the  said  plaintiff  ought 
not  by  reason  of  anything  by  him  in 
that  replication  alleged,  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him,  the  said  defendant,  because 
he  says,  that  the  said  judgment  in  the 
said  (first)  plea  of  him  the  said  de- 
fendant first  mentioned,  was  had  and 
obtained  for  a  true  and  just  debt,  really 
and  truly  owing  to  the  said  I.  J.,  and 
not  by  the  fraud  or  covin  of  him,  the 
said  defendant,  or  with  intent  to  de- 
fraud the  said  plaintiff  of  his  said  debt, 
in  manner  and  form  as  he,  the  said 
plaintiff,  hath  above  in  his  said  replica- 
tion in  that  behalf  alleged;  (and  the 
said  defendant  further  says,  that  the 
said  judgment  in  the  said  first  plea  of 
him,  the  said  defendant,  secondly  men- 
tioned, was,  etc.  [similar  denial  to  each 
judgment].  And  of  this  he,  the  said 
defendant,  puts  himself  upon  the  coun- 
trv,  etc.)  3  Chit.  PI.  1225;  Burr.  App. 
390,  §719. 
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CROSS-EEFERENCES: 
Guaranty : 

Plea  of  Statute  of  Frauds  to  Declara- 
tion on  Guaranty. 
Specific  Performance: 
.  Bill  for  Specific  Performance  of  Parol 
Agreement,   Relying  on    Part    Per- 
formance. 
I.    Plea  of  Statute  of  Frauds  on  Guar- 
anty (a). 
And  tlie  said  C.  D.,  defendant  in  this 
suit,    by   S.    (i.    R.,    liis    attorney,    comes 
and  defends  the  wrong  and  in  jury  when, 
etc.,    and    says    that    the    said    plaintiff 
ought  Tint  to  have  or  maintain  iiis  afore- 
said   action    thereof    against    him,    be- 
cause  he   says   that    by   the   statute   en- 
titled "Of  fraudulent  conveyances  and 
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contracts  n-lativo  u.  ^'oods,  cliattolfl 
aiul  thinjis  in  ai-tioii."  it  is  onaotod  that 
oviTV  sju-iMal  promisi'  to  answer  lor  the 
dobt'.  default  or  miscarriage  of  another 
person  shall  l>o  void  unless  such  agree- 
ment, or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  bo 
in  writing,  and  subscribed  by  the  party 
to  be  charged  therewith.  And  the  said 
defendant  avers  that  the  said  plaintills 
have  brought  their  said  action  ior  the 
default  (or  debt,  or  miscarriage),  ot 
11  M.,  and  for  no  other  juirpose  what- 
ever, and  that  the  supposed  promise 
and  undertaking  aforesaid,  of  the  said 
defendant  in  the  said  declaration  spe- 
cified, was  not  and  is  not  in  writing, 
nor  was  nor  is  any  note  or  memorandum 
thereof  made  as  required  by  the  said 
statute;  and  this  he  is  ready  to  verity. 
Wherefore,  he  prays  .iudginent  if  the 
said  idaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 

him,  etc. 

,  attorney  for  deft. 

Burr.   App.   347,    §636;   Yates'   Forms 
297. 

Plea   of   Statute   of  Frauds    on    Guar- 
anty (b). 

Because  he  saith  that  the  several  sup- 
posed promises  and  undertakings  in  the 
said  (first  and  second)  counts  respect- 
ively mentioned,  were  special  promises, 
and' each  of  them  was  a  special  prom- 
ise for  the  debt  of  another  person,  tO' 
■wit,  the  said  A.  P.  and  that  no  agree- 
ment in  respect  of,  or  relating  to,  the 
supposed  causes  of  action  in  the  (first 
and  second)  counts  of  the  said  declara- 
tion, or  either  of  them,  nor  any  mem- 
orandum, or  note  thereof,  wherein  the 
consideration  or  considerations  for  the 
said  special  promises,  or  either  of  them, 
was  or  were  stated  or  shown,  was  or  is 
in  writing,  or  was  or  is  signed  by  the 
said  defendant,  or  by  any  other  person 
by  him  thereunto  lawfully  authorized, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided;  and 
this,  etc.     3  Chit.  PI.  909. 

n.     Under  Codes. 

A.  Complaint,  Allegation  of  Tart 
Pnymfiit  Where  No  Memcrran- 
dum. 

I.      That    on    the    day     of 

,    18 ,   at   ,    it    was 

mutually  agreed  between  the  plaintiff 
and  the  defendant  that  the  defendant 
should   sell   and   deliver  to  the   plaintiif 

at    ,    and    on      or     heiore     the 

day  of  ,  IS (very 


briellv  designate  the  thing),  and  that 
tiie  plaint  ill  should  pay  to  the  defend- 
ant   therefor    at    the    rate    of ■ 

dollars     per     ,     amounting     to 

dollars,    payable    as     follows: 


dollars  at  the  time  of  making 

said  agreement,  and  the  residue  on  the 

delivery   of   the   as   aforesaid. 

II.     That  the  plaintifT  thereupon  paid 

to   the   defendant   the   sum   of  

dollars,  in  pursuance  of  the  agreement. 
1  Abb.  Forms  373. 

B.     Answers. 

1.     Ansiver,   Statute  of  Frauds;  as 
to    Leasing    or    Sale    of     Lands 
(«). 
That   neither  the  defendant,  nor  any 
person  by  him  lawfully  authorized,  did 
ever    make    or    sign    any    contract     or 
agreement  in  writing  for  making  or  ex- 
ecuting  any   lease   to   the  said  plaintiff 
of  the  same  premises,  or  any  of  them, 
or    any    part    thereof,    or    to    any    such 
effect   as   is   alleged;    or   any   memoran- 
dum   or   note   in   writing  of  any   agree- 
ment whatsoever  for  or  concerning  the 
demising    or    leasing,    or     making     or 
executing,  any  lease  of  the  said   prem- 
ises, or  any  of  them,  or  any  part  there- 
of, to   the  plaintiff.     2  Abb.  Forms  42. 
Answer,  Statute  of  Frauds;  as  to  Leas- 
ing or  Sale  of  Lands   (b). 
That    neither   the    said   lease,   though 
for   a  longer  period  than  one   year   (or 
said    contract     for    the     sale     of     said 
lands),    nor    any    note    or   memorandum 
thereof    expressing    the     consideration, 
was  ever  in  writing  and  subscribed  by 

the   said  ,   by   whom   the   lease 

(or  sale)  is  alleged  to  have  been  made, 
or  by  any  lawfully  authorized  agent  of 

said  (nor  was  said  agreement 

ever  partly  performed).     2  Abb.  Forms 
42. 

2.  Answer,  Statute  of  Frauds;  as 
to  Agreement  Not  to  Be  Per- 
formd  Within  a  Year. 

That  although  the  said  agreement  by 
its  terms  was  not  to  be  performed 
within  one  year  from  the  making  there- 
of, neither  said  agreement  nor  any  note 
or  memorandum  thereof  (expressing  the 
consideration)   was  ever  in  writing  and 

subscribed   by   the   said   ,   who 

is   sought   to   be   charged   therewith,   or 
by  his  lawful  agent.     2  Abb.  Forms  43. 

3.  Answer,  Statute  of  Fronds;  as 
to  Special  Promise  to  An- 
swer for  Default,  etc.,  of 
Another. 

I.     That  the  supposed  promise  in  the 
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complaint  alleged  is  a  special  promise 
to  answer  for  the  debt  (or  default,  oi 
miscarriage)  of  another  person,  to-wit, 
M.  X.,  in  said  complaint  mentioned. 

II.  That  no  note  or  memorandum 
of  such  contract  (expressing  any  con- 
sideration) was  made  in  writing,  or 
subscribed  by  the  party  to  be  charged 
therewith,  to-wit,  this  defendant  (but, 
on  the  contrary,  ^he  same  was  wholly 
without  consideration).  2  Abb.  Forms 
43. 

4.  Answer,   Statute,  of  Frauds;   as 

to  Agreement  in  Considera- 
tion of  Marriage. 
That  although  said  alleged  agreement 
(or  promise,  or  undertaking)  was  made 
upon  consideration  of  marriage,  neither 
said  agreement  nor  any  note  or  memo- 
randum thereof  (expressing  the  con- 
sideration),   was    ever   in    writing,    and 

subscribed   by   the    said   ,   who 

is  sought  to  be  charged  therewith,  or 
by  his*  lawful  agent.     2  Abb.  Forms  43. 

5.  Answer,   Statute   of   Frauds;   as 

to  Sale  of  Personal  Property. 
That  although  said  alleged  contract 
was  for  the  sale  of  goods  (or  chattels, 
or  things  in  action)  for  the  price  of 
fifjy  dollars  or  more,  no  note  or  memo- 
randum thereof  was  ever  made  in  writ- 
ing,     and      subscribed      by      the      said 

,  sought  to  be  charged  thereby, 

or  by  his  lawful  agent;  nor  did  the 
said  (buj-er)  accept  and  receive  any 
part  of  such  goods  (or  anj'  of  the  evi- 
dences of  such  things  in  action);  nor 
did  the  said  (buyer),  at  the  time,  pay 
any  part  of  the  purchase  money.  2 
Abb.  Forms  43. 

in.     In  Equity. 

A.  Plea  of  Statute  of  Frauds,  to  Bill 
for   Specific   Performance. 

This  defendant  by  protestation  not 
confessing  or  acknowledging  all  or  any 
of  the  matters  and  things  in  said  com- 
plainant's bill  mentioned  to  be  true  in 
Huch  manner  and  form  as  the  same  are 
therein  and  thereby  set  forth  and  al- 
leged, as  to  so  much  of  the  said  bi'l 
as  seeks  to  compel  this  defendant  or 
any  person  or  persons  claiming  under 
him  to  execute  a  lease  in  writing  of  the 
several  lands  and  tenements  in  the 
said  bill  mentioned  or  of  any  of  them 
or  of  any  part  thereof,  pursuant  to 
the  pretended  agreement  in  the  bill 
mentioned,  and  as  to  any  reliff  there 
by  prayed  touching  such  lease  anrl 
agreement,  this  defendant  dotli  plead 
in  bar,  and   for  plea  saith   that  by  an 


act  of  parliament  made  in  the  twenty- 
ninth  year  of  the  reign  of  his  late  maj- 
esty King  Charles  the  second,  entitled 
"An  act  for  the  prevention  of  frauds 
and  perjuries;"  it  is  amongst  other 
things  enacted  that  from  and  after  the 
24th  day  of  June,  1677,  no  action  shall 
be  brought  whereby  to  charge  any  per- 
son upon  any  contract  of  lands,  tene- 
ments or  hereditaments,  or  any  inter- 
est in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall 
be  brought  or  some  memorandum  or 
note  thereof  shall  be  in  writing  and 
signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  there- 
unto lawfully  authorized;  as  by  the  said 
act  may  appear;  and  this  defendant 
avers  that  neither  he,  this  defendant, 
nor  any  person  by  him  lawfully  au- 
thorized, did  ever  make  or  sign  any 
contract  or  agreement  in  writing  for 
making  or  executing  any  lease  to  the 
said  complainant  of  the  same  premises 
or  any  of  them,  or  of  any  part  or  parcel 
thereof,  or  to  any  such  eflfeet  as  by 
the  said  bill  is  suggested,  or  any  memo- 
randum or  note  in  writing  of  any 
agreement  whatsoever  for  or  concern- 
ing the  demising  or  leasing,  or  making 
or  executing  any  lease  of  the  said 
premises,  or  any  of  them,  or  any  part 
or  parcel  thereof  to  the  complainant. 
And  therefore  this  defendant  doth  plead 
the  said  act  of  parliament  and  the 
matters  aforesaid  in  bar  to  so  much 
and  such  part  of  the  said  bill  as  seeks 
to  compel  this  defendant  or  any  person 
or  persons  claiming  under  him  to  exe- 
cute a  lease  to  the  complainant  of  the 
several  lands  and  tenements  in  the  bill 
mentioned  or  any  of  them,  or  any  part 
or  parcel  thereof,  pursuant  to  the  said 
pretended  agreement,  and  as  to  any 
the  relief  thereby  prayed  touching  such 
lease  and  agreement,  and  humbly  prays 
the  judgment  of  this  honorable  court 
whether  he  shall  be  compelled  to  make 
anv  further  or  other  answer,  etc.  Van 
Heyth,  Eq.  Dr.  654. 

R.  Answer,  Claiming  Benefit  of  Stat- 
ute of  Frauds    (a). 

That  by  a  certain   statute  , 

made    and   passed    in    the   for 

the  prevention  of  fraud  and  perjuries, 
and  commonly  called  the  statute  of 
frauds,  all  contracts  and  agreements 
relating  to  lands,  except  as  therein  is 
excepted,  are  required  to  be  reduced 
into  writing,  and  signed  by  the  party 
or   parties   to    be    bound    thereby;    and 
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rhwi  ns,  sTATCTi-:  or 


that  the  said  nproonipnt  in  flio  said 
bill  inontiom-d.  ami  tliiMiMii  nllofi;od  to 
havo  l)t'«Mi  iiindo  and  ontorod  into  by 
this  dt'fiMidant  and  tlio  said  plainlili", 
was  not  roducod  info  writinjj  and  cxo- 
cutt'd  jMirsuant  to  the  said  statute,  and 
thoroforo  this  dofondnnt  insists  that 
tho  same  is  void  as  ajjainst  this  dofcMid- 
nnt;  and  that  ho  cannot  be  afToctrd 
thoroby,  and  this  defondant  eiainis  the 
same  benefit  as  if  ho  had  pleaded  the 
same  statute  in  this  cause;  and  tliis 
defendant,  for  the  reasons  and  under 
the  circumstances  aforesaid,  is  advised, 
and  insists,  that  the  said  i^laintiff  is 
not  entitled  to  any  relief  ajjaiiist  this 
defendant  touching  the  matters  com- 
plained of  in  the  said  bill.  3  Dan.  Ch. 
n.  &  Pr.   (Perkins'  ed.)   2144. 

Answer,  Claiming  Benefit  of  Statute  of 
Frauds   (b). 

And  this  defendant  sets  forth,  in  an- 
swer to  the  several  averments  of  con- 
tracts, agreements,  promises,  and  trusts 
concerning  the  premises,  with,  to,  or 
for  the  benefit  of  said  plaintiff,  in  the 
said  bill  contained,  and  to  so  much 
of  the  said  bill  as  sets  forth  any  pre- 
tended contract,  agreement,  trust  or 
confidence  between  the  said  plaintifi' 
and  defendant,  or  as  seeks  any  relief 
or  discovery  of  this  defendant,  of  or 
concerning  any  pretended  contract, 
agreement,  trust  or  confidence  between 
this  defendant  and  the  plaintiff  touch- 
ing the  said  lands  mentioned  in  said 
bill  or  any  part  thereof,  the  statute  of 
frauds,   as   enacted   in   the   laws   of   the 

state    (or   commonwealth)    of   

by  the  section  of  the  


chapter,    and    the   section    of 

the   chapter   of   the   

statutes. 

And  this  defendant  says  that  neither 
he,  nor  any  person  by  him  lawfully  au- 
thorized thereto,  did  ever  make  or  sign 
any  note  or  memorandum  in  writing 
for  (if  so)  any  writing  whatsoever], 
of  or  containing  any  such  contract, 
promise  or  agreement,  or  grant,  or  dec- 
laration for  (if  so)  any  contract,  prom- 
ise or  agreement,  or  grant,  or  declara- 
tion whatsoever]  with,  to  or  for  the 
benefit  of  the  said  plaintiff,  touching 
the  said  lands,  or  creating  any  estate 
or  interest  therein,  or  creating  or  de- 
claring any  trust  respecting  the  same, 
in  or  for  the  benefit  of  the  said  plain- 
tiff; and  this  defendant  insists  upon 
the  said  statutes  and  claims  the  same 
benefit  therefrom  as  if  he  had  pleaded 


the  same.     ?,   Dan.  Ch.   PI.   &  •  Pr.    (Per- 
kins' ed.)   2145. 

Answer,   Chiimin;/   Benefit   of  Stat^itc  of 

Fra  tills    (<•). 

I  say  that  no  agreement  in  writing 
for  purchase  of  tlie  said  premises  or 
any  part  thereof,  nor  any  memorandum 
or  note  thereof  in  writing,  has  been 
made,  entered  into  or  signed  by  mo  or 
by  any  jierson  thereunto  by  me  lawfully 
authorized,  and  T  claim  tlic  benefit  of 
the  statute  jiassed  in  the  twenty-ninth 
year  of  (^harles  the  second  for  tho  pre- 
vention of  frauds  and  perjuries,  in  the 
same  manner  as  if  T  had  pleaded  or 
demurred  to  the  plaintiff's  bill.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'  ed.)   2145. 


FRAUDULENT  CONVEYANCES. 

Complaint  by  Subsequent  Creditor, 


II. 


III. 


Bill   Requiring   Grantee    To    Pay 
Over  Unpaid  Purchase  Price,  524 


Decree,  Conveyance  in  Contempla- 
tion of  Insolvency  Set  Aside,  525 

CROSS-REFERENCES: 
Creditors'  Suits: 

Complaint  Against  Judgment  Debtor, 
Assignee,  and  Pretended  Creditor 
Named  in  Assignment,  for  Extrin- 
sic Fraud; 

Complaint  Against  Debtors  Who 
Transferred  Assets  to  Third  Per- 
son for  His  Note,  and  Assigned 
Note  for  Benefit  of  Creditors,  To 
Set  Aside  Transaction  as  Fraud- 
ulent, and  for  Receiver; 

Complaint  To  Set  Aside  an  Assign- 
ment Void  on  Its  Face; 

Complaint  Against  Judgment  Debtor, 
and  One  to  Whom  Ho  Fraudulent- 
ly  Confessed   Judgment; 

Commencement  of  Complaint  Where 
Plaintiff  Sues  on  Behalf  of  Other 
Creditors; 

Denial  That  Conveyance  Was  Fraud- 
ulent; 

Decree  Setting  Aside  Fraudulent  Con- 
veyance, Charging  Real  Estate 
With  Judgment  Debt,  and  Not  Per- 
mitting Conveyance  To  Stand  as 
Security  on  Account  of  Intent  To 
Defraud; 

Judgment   in   Creditors'  Suit   Setting 
Aside   Conveyance   With   Leave   To 
Proceed  on  Execution. 
Lis   Pendens: 

Notice    of    Pendency    of    Action    and 
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Proceedings    To    Set    Aside    -b'raud- 
ulent  Conveyance. 
Plea  in  Equity: 

Plea  of  Purchase  \S'ithout  Notice  of 
Fraudulent  Conveyance. 
Trespass : 

Answer,   Goods   Were   Attached,   and 
Plaintiff  Fraudulent  Grantee. 
I.     Complaint,  by  Subsequent  Creditor. 

"And  now  comes  plaintiff,  and  by 
leave  of  court  files  his  amended  peti- 
tion, and  states  that,  on  the  sixth  day 
of  June,  A.  D.  1SS9,  he  recovered  a 
judgment  against  the  defendant,  James 
F.  Murphy,  in  the  circuit  court  of  the 
city  of  St.  Louis,  for  the  sum  of 
$7U1.92,  and  $17.10  for  his  costs;  that 
execution  was  duly  issued  on  said  judg- 
ment, returnable  to  the  October  term, 
1889,  of  said  court,  and  was  returned 
nulla  bona,  and  after  such  return  plain- 
tiff paid  all  of  the  costs  of  suit  and 
execution,  to-wit,  the  sum  of  $25,  and 
the  total  of  said  judgment  and  costs 
now  remain  due  and  unpaid. 

"Plaintiff  further  states  that,  in  the 
year  1881,  plaintiff  (said  defendant} 
purchased  and  paid  for  the  following 
described  tract  or  parcel  of  land  sit- 
uated in  city  block  number  18S4,  among 
others  the  following  described  piece  or 
parcel  of  land  situated  in  the  city  ot 
St.  Louis,  state  of  Missouri,  to-wit:  A 
lot  of  ground  located  as  follows:  Be- 
ginning at  the  northwest  corner  junc- 
tion of  Easton  and  Sheridan  avenues, 
and  running  thence  one-half  inch; 
thence  westwardly  at  right  angles  with 
Sheridan  avenue,  one  hundred  and-  one 
feet  and  six  inches  to  an  alley;  thence 
southwardly  along  said  alley  a  distance 
of  fifty-eight  feet,  two  and  one-half 
inches;  thence  eastwardly  to  a  point; 
thence  southwardly  a  distance  of  fifty- 
five  feet  to  the  nortliern  line  of  Easton 
avenue;  thence  eastwardly  along  the 
north  line  of  Easton  avenue  sixty-two 
feet,  four  and  one-half  inches,  more 
or  less,  to  the  place  of  beginning. 

"Said  property  is  fully  described  in 
a  deed  of  Sarah  B.  Curtis  to  James  F. 
Murphy  as  trustee  for  his  wife,  Han- 
nah Murphy,  defendant  herein,  dated 
August  2.5,  18S1,  and  recorded  in  the 
office  of  the  recorder  of  deeds  for  the 
city  of  St.  Louis  in  book  65.3,  at  page 
521. 

"Plaintiff  further  states  that  James 
F.  Murphy  paid  for  said  property  with 
his  own  money,  and  has,  since  the  date 
of  said  purchase,  placed  improvements 


on  the  same  at  his  own  expense,  and 
paid  for  the  same  with  his  own  money, 
of  the  value  of  about  $10,000. 

"That  all  of  said  property,  although 
the  title  to  the  same  was  placed  in 
the  name  of  his  wife,  Hannah  Murphy, 
is  owTied  and  controlled  by  defendant, 
James  F.  Murphy,  and  he  now  has  and 
enjoys  the  use  and  usufruct  thereof, 
but  the  title  to  the  same  was  placed 
in  the  name  of  himself  as  trustee  of 
his  wife,  Hannah  Murphy,  for  the  pur- 
pose of  secreting  the  same,  and  also 
for  the  purpose  of  hindering,  delaying 
and  defrauding  his  then  and  future 
creditors,  and  the  same  so  remains  for 
said  purposes,  and  by  the  terms  of  said 
deed  there  is  a  contingent  remainder 
in  said  James  F.  Murphy. 

"Plaintiff  further  states  that  the 
said  conveyance  was  made  by  the  said 
.lames  F.  Murphy  to  the  trustee  for 
the  use  and  benefit  of  his  wife,  Hannah 
Murphy,  without  any  valuable  consid- 
eration moving  to  him,  but  for  the 
sole  purpose  of  defeating  his  creditors 
then  existing,  and  those  who  might 
subsequently  become  such,  and  especial- 
ly this  plaintiff,  and  such  was  the 
purpose  and  intention  of  the  said  James 
F.  Murphy  when  he  caused  the  im- 
provements to  be  placed  on  said  prop- 
erty, which  was  done  when  the  said 
James  F.  Murphy  was  wholly  insolv- 
ent. 

"Plaintiff  avers  that  said  property  is 
held  by  the  said  James  F.  Murphy  as 
trustee  for  his  wife,  Hannah  Murphy, 
to  enable  him  to  defraud  the  creditors 
of  the  latter,  and  prevent  the  collec- 
tion of  their  just  demands  from  him 
out  of  the  same,  while,  in  truth,  the 
said  property  belongs  to  the  said  James 
F.  Murphy,  and  in  equity  and  good 
conscience  should  be  subject  to  the  pay- 
ment of  plaintiff's  juagment. 

"Plaintiff  further  states  that  the  de- 
fendant, James  F.  Murphy,  has  no  prop- 
erty held  or  owned  by  him  in  his  own 
name,  subject  to  execution,  or  where- 
with plaintiff's  judgment  can  be  satis- 
fied. 

"Plaintiff  further  states  that  the 
Mound  City  Building  &  Loan  Associa- 
tion, defendant  herein,  has  several 
deeds  of  trust,  or  mortgages,  on  said 
projterty,  upon  which  there  now  re- 
mains due  about  the  sum  of  $200,  and 
which  were  placed  on  said  property  in 
1884,  ]S8fi  and  1889. 

"Plaintiff,  therefore,  prays  that  the 
amount  due  said  Mound  City  Building 
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&  Loan  A>soci:ition  ho  asrertainod,  and  (  the  said  note  to  your  orator,  a  copy  of 
that    tht'  romaiiidiT  of  said   property  ho 


subjiH-tod  to  tlio  paynuMit  of  plaiiititV's 
said  jiid^MiuMJt  and  costs,  and,  if  the 
same  bo  not  paid  within  u  time  to  be 
liniitod  bv  this  court,  that  said  prop- 
ortv  be  sold  by  the  sheriff  of  the  city 
of  St.  Louis  at  public  vendue,  and  out 
of  the  proceeds  of  said  sale  the  debt 
of  the  Mound  City  lUiilding  &  Loan 
Association  be  first  paid,  the  homestead 
rights,  if  any.  be  ascertained  and  set 
apart  to  the  party  entitled  thereto,  and 
out  of  the  said  residue  plaintitV's  del)t 
and  demand  be  paid  in  full,  together 
with  the  costs  of  this  case,  and  the 
remainder  to  the  parties  entitled  thereto, 
and  for  other  and  further  relief,"  Lochr 
r.   Murphy,   4.')    Mo.   App.   519. 

Xotc. — "With  the  exception  of  this 
single  point  of  indefiniteness  (date  of 
debt),  we  are  unable  to  sec  how  it 
could  be  better  drawn,  unless  to  avoid 
some  repetition."     Opinion  of  Court. 

n.     Bill   Requiring    Grantee    To    Pay 
Over  Balance  of  Purchase  Price. 

"State  of  West  Virginia,  Ohio  county 
circuit  court — January  rules,  1868. 
To  the  Honorable  E.  H.  Caldwell, 
judge  of  the  said  court,  in  chancery 
sitting: 

"Your  orator,  Samuel  Snodgrass, 
hereby  complaining,  here  shows  to  the 
court  that  David  Snodgrass,  a  non-resi- 
dent of  this  State,  was  seized  of  a 
tract  of  land  in  the  said  Ohio  county, 
containing  two  hundred  and  forty-eight 
acres,  three  roods  and  twenty-seven 
perches,  lying  on  the  waters  of  Short 
creek,  in  the  said  county,  being  the 
same  tract  of  land  conveyed  by  the 
said  David  Snodgrass  to  James  L. 
Delaplain,  dated  the  8th  day  of  June, 
1867,  and  recorded  in  this  county,  to 
be  more  particularly  referred  to  here- 
after. 

"That  while  owning  the  said  tract 
of  land,  which  was  very  saleable,  the 
said  David  Snodgrass  being  indebted  to 
your  orator  in  the  sum  of  $960.00,  made 
his  certain  promissory  note  in  writing, 
bearing  date  the  day  and  year  last 
aforesaid,  br  which  promissory  note  the 
said  David  Snodgrass  promised  to  pay 
to  your  orator  or  his  order  the  said 
sum  of  .$960.00.  twelve  months  after 
the  date  thereof,  with  interest  at  the 
rate  of  six  per  cent.,  for  value  received, 
negotiable  and  payable  at  the  First 
National  Bank  at  Wheeling,  W'est 
Virginia,  and  then  and  there  delivered 


whicii      is      herewith       oxiiibited       and 
marked    'A,'    the    original    of    which    is 
ready    to    be    produced;    that    there    is 
now    duo    on    the    said    note,    including 
interest,  about  .$1,060.00;   that   the   said 
David   Snodgrass   had   repeatedly   prom- 
ised   the    agent    of    your    orator,    Isaac 
Irwin,   of   Wheeling,   to   pay   this   debt, 
and   especially    when   he   should   sell   his 
said  farm,  and  your  orator  was  in  hopes 
that   he   would   so   have   done;    but   that 
the    said    David    Snodgrass,    on    the    8th 
day    of    June,    1S()7,    soon    after     your 
orator's  note  became  due  and  payable, 
with  intent  to  defraud  your  orator  out 
of    his   said   money    so    due    and    owing 
by    the    said    note,    conveyed    the    said 
tract  of  land  for  the  expressed  sum  of 
$15,184.04  to  James  L.  Delaplain,  about 
the    value    of    the     same,     which     deed 
passed    the    legal    forms    of    such    con- 
veyance,   and    was    recorded,    and    fully 
described  the  said  tract  of  land  before 
referred   to,   a   certified   copy   of   whicli 
is   here    exhibited   and    made   a   part   of 
this  your  orator's  bill  and  marked  'B.' 
"Your  orator  further  shows,  that  on 
the    same    day,    the    8th    day    of    June, 
1867,  the  said  Delaplain  and  wife  made 
a   deed    of   trust   of   this   same   land    to 
A.  J.  Wilson  to  secure  the   said   David 
Snodgrass  the  sum  of  $8,790.43,  with  an- 
nual   interest    thereon   after   September 
1,    1867,    evidence    by   eight   notes   pay- 
able  at   the    Merchants   National   Bank 
of   West   Virginia   to   the   order   of   the 
said    David    Snodgrass,    being    for    the 
balance    of    purchase    money    after    ap- 
propriating   part   of   the   first    payment 
and  all   of   the   second   payment   to   the 
satisfaction  of  liens  upon  said  land  al- 
ready. .    Said   notes   are   dated    on    said 
day,    and    three    of    them    are    payable 
on  the  1st  day  of  September,  1868,  with 
interest   from    September   1,    1867,   and 
for  the  sum  of  $1,243.03  cash;  the  other 
five  are  for  $1,012.24,  each  of  the  same 
date,   interest   payable  annually  on   the 
1st  day  of  September,  1870;  the  trustee 
is    to    execute    the    deed    upon    the    de- 
mand  of  any  holder  of  any  note  after 
maturity,  and  which  said  deed  of  trust 
was  duly  recorded,  and  a  copy  is  here- 
with exhibited  and  marked  'C, '  and  is 
here    particularly     referred     to.       Your 
orator  believes  and  charges  the  fact  to 
be,  that  the  said  land  was  so  convej'ed 
to   the    said    Delaplain,    who   is    a    near 
relative    of   the   said    David   Snodgrass, 
and   was  so  received  by  the  said  Dela- 
plain, with  intent  and  for  the  purpose 
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of  defrauding  the  creditors  of  the  said 
David  Snodgrass,  especially  your  ora- 
tor; that  the  said  Delaplain  did  not 
pay  to  the  said  David  Snodgrass  the 
said  sum  of  $6,393.61.  of  which  the 
said  $8,790.43  is  the  pretended  balance, 
nor  did  the  said  Delaplain  pay  the  said 
Snodgrass  any  money  whatever,  but 
gave  three  notes  mentioned  in  the  said 
deed  of  trust,  and  paid  nothing  else 
for   the   said   land. 

"Your  orator  further  shows,  that  the 
said  Delaplain  is  indebted  to  the  said 
David  Snodgrass,  if  the  transaction  was 
an  actual  sale,  in  the  said  sum  of  $S,- 
790.43,  and  a  large  unknown  sum,  for 
all  of  the  chattel  projierty  of  the  said 
David  Snodgrass  which  he  received  of 
him,  which  ought  to  be  applied  to  the 
payment  of  your  orator's  debt.  Your 
orator  shows,  that  the  said  A.  J.  Wil- 
son is  the  trustee  for  the  said  land  and 
debt,  and.  may  secure  the  money  there- 
for. 

"All  of  which  actings  and  doings  are 
contrary  to  equity  and  conscience,  and 
inasmuch  as  your  orator  is  remediless 
by  the  rules  of  the  common  law,  and  is 
only  relievable  in  this  court  as  a  court 
of  equity,  he  therefore  prays,  that  the 
said  David  Snodgrass,  the  said  James 
L.  Delaplain  and  A.  J.  Wilson  be  made 
parties  defendant  hereto,  and  that  sum- 
mons may  issue  against  them.  Your 
orator  prays,  that  the  said  David  Snod- 
grass be  enjoined  from  receiving  the 
money  due  on  the  said  note  or  of  trans- 
ferring the  same  to  the  prejudice  of 
your  orator,  and  that  the  said  Dela- 
plain be  enjoined  from  paying  the  same 
to  the  prejudice  of  your  orator  at  this 
time;  and  upon  the  final  hearing  of 
this  your  orator's  case,  that  the  court 
order  and  decree,  that  the  said  sale  so 
made  of  the  said  land  be  set  aside  for 
the  fraud  aforesaid,  and  be  sold  to 
satisfy  your  orator's  said  claim  and 
his  costs,  or  that  the  court  order  and 
decree,  that  the  said  James  L.  Dela- 
plain, out  of  the  money  he  so  owes  the 
said  David  Snodgrass,  pay  your  orator's 
said  claim,  and  such  other  and  further 
relief  as  your  orator's  case  may  re- 
quire, or  as  to  the  court  shall  seem 
proper  and  right.  And  your  orator  will 
ever  pray,  etc. 

"Samuel    Snodgrass, 

"By   I'eck   &   TTuhhard,  Sol." 

Goshorn 's  Exr.  r.  Snodgrass,  17  W 
Va.  717. 


III.  Decree,  Conveyance  in  Contempla- 
tion of  Insolvency  Set  Aside  as 
Fraudulent. 

This  court  doth  declare,  that  the  in- 
denture dated,  etc.,  in  the  pleadings 
mentioned,  is  fraudulent  and  void  as 
against  the  creditors  of  the  insolvent 
debtor  in  the  pleadings  named;  And 
doth  order  that  the  aefendant  deliver 
up  the  said  indenture  to  the  plaintiffs 
to  be  cancelled;  and  the  court  doth 
order  and  decree,  that  it  be  referred 
to,  etc.,  to  take  an  account  of  the 
rents  and  profits  of  the  estate  comprised 
in  the  said  indenture  received  by  the 
defendant  or  by  any  other  person,  etc.; 
and  that  the  said  defendant,  within  one 
month  after  the  date  of  the  master's 
report  of  the  result  of  such  account, 
pay  the  balance,  if  any,  that  shall  be 
found  to  be  due  from  him  to  the  plain- 
tiffs 0.  and  W.,  as  assignees  of  the  es- 
tate of  the  said  insolvent  debtor." 
Defendant  to  pay  plaintiffs'  costs  of 
suit,  "But,  in  case,  on  taking  the  said 
account,  any  balance  shall  appear  to 
be  due  to  the  said  defendant,  it  is  or- 
dered that  the  further  consideration  of 
this  cause  and  of  the  subsequent  costs, 
be  adjourned,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2273;  Cazenove  r.  Pilk- 
ington,  1  Seton  Dec.  (Eng.  ed.  1862) 
649. 
FREEHOLD.— See  Liberum    Tenemen- 
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I.  Frivolous  Pleadings,  .'52(1 

A.  Notice   of   Motion    for  Judgment, 

526 

B.  Orders,   .526 

1.  For  Judf)7nent  on  Frivoloua  De- 

vutrrer,      With     Liberty      To 
ricad,  .526 

2.  For  Judgment  on   Frivolous  T>e- 

mnrrer,  Absolute,  526 

3.  Benyinfi    Motion   for   Judgment, 

526 

4.  For  Severance  and  Judgment  as 

to    One,    526 
.'j.     For     Judgment      on      Frivolous 

Pleading,  526 
C.     For     Judgment      on      Frivolous 

Pleading,  Fcscrving  Leave  To 

Afuend^  526 

II.  Sham  Pleading,  526 
A.      A/Jidarils.     526 

1.  To  Strihe  Out  Sham  Plea,  526 

2.  To  Falsi ty  of  Answer,  527 
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3.     Corrobcrrafivf,  to  Falsity  of  An- 
sxitr,  r/J? 
11      Sotict-a  of  Motion.  r>L!7 
'l.     To   Strike   Out    Sham   Plra,   r)27 
'2.     To  Strike  Out  Sham  Ausnrr,  527 
3.     To   Strike   Out   One    Ihfense   as 
Sham,  and   for  JiuUiment  on 
Other  as  Frivolous,  527 
C.     Order  Striking    Out  Sham  Plead- 
ill  (I,  527 

CUOSS-REFERENCB: 
JrnGMK.NT  Kkookhs: 

Jvulj^nuMit  Hccord   on    Frivolous    De- 
muiTor. 
I.     Frivolous  Pleading. 

A.     ^'ut^^•e    of    Motion    for   Judgment 

on    Frivolous    Pleadings. 
Please  take  notice  that  on  the  plead- 
ings   in    this    action,    the    undersijjncd 
will   move  the  court,  at  a  special  term 

to  be  held  at ,  on  the  • 

day     of     ■ 18—,     at   • • 


-noon,  or  as  soon 


o'clock  in  the  - 

thereafter  as  counsel  can  be  heard   (or 

will  move  before  Mr.  Justice  , 

at    his   office    in   the   city   of , 

on  the  day  of  ,  18 — , 

at o'clock    in    the 

noon),  for  an  order  overruling  the  (an- 
swer) herein  as  frivolous,  and  for  .judg- 
ment thereon,  and  for  such  other  or 
further  relief  as  may  be  just  (and  for 
the  costs  of  this  motion).  2  Abb. 
Forms  216. 
B.     Orders. 

1.  Order  for  Judgment  on  Frivolous 

Demurrer    With    Liberty    To 

Flcad. 
On  motion  of  Mr.  J.,  of  counsel  for 
the  plaintiff,  and  after  hearing  Mr.  B., 
of  counsel  for  the  defendant,  ordered, 
judgment  for  the  plaintiff  on  the  de- 
murrer in  this  cause,  as  frivolous  (with 
liberty,  however,  to  the  defendant  to 
withdraw  the  demurrer  and  plead,  on 
pavment  of  costs).  Burr.  App.  461, 
§928. 

2.  Order  for  Judgment  on  Frivolous 

Demurrer. 
On  reading  and  filing  an  affidavit  of 
the  due  service  of  notice  of  argument 
in  this  cause,  and  on  motion  of  Mr.  J., 
of  counsel  for  the  plaintiff  (no  one  ap- 
pearing to  oppose),  ordered,  judgment 
final  for  the  plaintiff  for  his  debt  and 
damages,  on  the  ground  of  the  frivol- 
ousness  of  the  demurrer.  Burr,  App. 
461,  §929. 

3.  Order  Denying  Motion  for  Judg- 

ment  on   Frivolous  Demurrer. 
A  motion   having   been   made   on   the 


part  of  the  plaintiff  in  this  cause  for 
judgment  on  the  ground  of  the  frivol- 
ousiu'ss  of  the  demurrer,  and  after 
hearing  Mr.  J.,  of  counsel  for  the  plain- 
tiff, in  sujiport  thereof,  and  Mr.  L.  in 
ojtposition,  ordered,  that  the  said  mo- 
tion be  denied  (with  costs).  Burr. 
App.  401,  8030. 

4.  Order    for    Severance     and     for 

Judgment  on  Frivolous  De- 
murrer as  to  One. 
This  suit  having  been  originally  com- 
menced by  the  above  named  plaintiff 
against  the  above  named  defendant, 
and  one  I.  V.,  on  motion  of  Mr.  1.,  of 
counsel  for  the  plaintiff,  ordered,  that 
the  same  be  severed  as  against  the 
said  I.  v.,  and  on  reading  and  filing 
notice  of  argument,  and  aflidavit  of 
service,  and  on  like  motion,  ordered, 
judgment  for  the  plaintiff  on  the  ground 
of  the  frivolousness  of  the  demurrer, 
anjl  that  the  clerk  assess  the  damages. 
Burr.  App.   461,   §931. 

5.  Order  for  Judgment   on  Frivol- 

ous Pleading. 
At  a  special  term,  etc.  (or,  if  at  cham- 
bers, add  date  at  foot  of  order). 
On  reading  and  filing  the  ])leading3 
in  this  action,  and  notice  of  this  mo- 
tion (and  proof  of  due  service  there- 
of), and  on  motion  of  Q.  R.,  for  the 
defendant,  and  after  hearing  S.  T.  (or 
no  one  appearing)  in  opposition  there- 
to: 

Ordered,  that  Flic  answer  (or  the  de- 
murrer) of  the  defendant  Y.  Z.  herein 
be  overruled  as  frivolous;*  and  that 
the  plaintiff  have  judgment  thereon  for 
the    relief    demanded   in    the   complaint, 

with    costs   of   this   action,   and 

dollars  costs  of  this  motion.  2  Abb. 
Forms  217. 

6.  Order  for  Judgment  on  Frivol- 

ous Pleading,  Eeserving  Leave 

To  Amend. 
(As  in  preceding  form  to  the  *,  con- 
tinuing):  with   leave  to  the  defendant 

to    answer      (anew)      within 

days  after  service  of  this  order  upon 
(state  terms);  and  that  if  he  fail  to 
do  so,  that  the  plaintiff  have  judgment 
thereon  for  the  relief  demanded  in  the 
complaint,  with  costs  of  this  action, 
and dollars  costs  of  this  mo- 
tion.    2  Abb.   Forms  217. 

II.     Sham  Pleading. 
A.     A/Jhl'ivits. 

1.     Affidavit    To    Strike    Out    Sham 
Plea. 
A.  B.,  the  plaintiff  in  the   above  en- 
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titled  cause,  being  duly  sworn,  says 
that  the  plea  of  judgment  recovered 
(or  otherwise,  specifying  the  plea), 
pleaded  by  the  defendant  in  said  cause, 
and  a  copy  whereof  is  hereto  annexed, 
is  wholly  false  and  without  foundation; 
and  that  there  never  was  (any  such 
judgment  recovered)  as  in  said  plea  is 
alleged  (negativing  the  subject-matter 
of  the  plea  in  terms).  Burr.  App.  26, 
§50. 

2.  Affidavit  To  Falsity  of  Answer. 
A.  B.,  being  duly  sworn,  saj-s: 

I.  That  he  is  the  plaintiff  in  the 
above  entitled  action. 

II.  That  he  has  read  the  answer  of 
the  defendant  Y.  Z.  herein,  and  that 
the  defense  of  payment  therein  set  up 
is  wholly  and  absolutely  false;  that 
the  defendant  has  never  paid,  or  in 
any  way  satisfied,  the  demand  set  up 
in  the  complaint,  nor  any  part  thereof; 
nor  has  he  ever  paid,  by  himself  or  his 
agents,  to  the  plaintiff,  or  to  any  of 
his  agents,  any  part  of  the  sum  alleged 
by  the  said  answer  to  have  been  paid. 

III.  That  the  only  person  ever  em- 
ployed by  deponent  to  ask  or  receive 
money  from  the  defendant  is  one  E.  F., 
whose  affidavit  is  hereto  annexed;  and 
that,  to  the  best  of  deponent's  knowl- 
edge and  belief,  no  other  person  ever 
asked  or  received  anything  from  the 
defendant  for  account  of  this  deponent. 
2  Abb.  Forms  215. 

3.  Corroborative   Affidavit    To   Fal- 

sity of  Answer, 
E.  F.,  being  duly  sworn,  saj's: 

I.  That  he  is  a  clerk  in  the  employ- 
ment of  the  plaintiff,  and  attends  to 
the  collection  of  the  debts  due  to  the 
latter. 

II.  That  he  has  frequently  asked 
the  defendant  for  payment  of  the 
amount  demanded  by  the  complaint  in 
this  action,  and  the  defendant  has  al- 
ways refused  to  pay  the  same,  and 
never  has  paid  any  part  thereof  to 
deponent;  nor,  so  far  as  deponent  is 
informed  and  believes,  to  any  other 
person.      2    Abb.    P^rms   215. 

B.     Notices  of  Motion. 

1.     Notice  of  Motion  To  Strilcc  Out 
Shujn  Pica. 

Sir:  Please  to  take  notice  that  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  bo 
moved,  at   the  next  special   term   to   be 

held    at    the    in    the    city    ot 

,     on     the     first     Tuesday     ot 

next,  that  the  plea  of  (speci- 
fying   the    plea),    pleaded    by    the    de- 


fendant in  this  cause,  be  stricken  out 
as  false  (or  frivolous),  with  costs. 
Burr.    App.    209,    §411. 

2.  Notice  of  Motion  To  Strike  Out 

Sham   Answer. 

Take    notice    that    on    the    affidavit 

herewith   served,   and   on  the  pleadings 

in    this    action,    the    undersigned    will 

move   the    court,    at    a   special    term   to 

be    held    at ,    on   the 

day    of    ,    18 — ,     at     

o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  to 
strike  out  the  answer  herein  as  sham 
(or  the  first  defense  in  the  answer 
herein  as  sham,  and  the  second  defense 
as  irrelevant) ;  or  for  such  other  relief 
as  may  be  just  (with  costs).  2  Abb. 
Forms'  214. 

3.  Notice  of  Motion  To  Strike  Out 

One  Defense  as  Sham,  and 
for  Judgment  on  Other  as 
Frivolous. 

Please  take  notice  that  on  (the  affi- 
davit herewith  served,  and)  the  plead- 
ings in  this  action,  the  undersigned 
will  move  the  court,  at  a  special  term 

to  be  held  at ,  on  the  

day    of    ,    18 — ,     at     ■ 

o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard, 
that  the  first  defense  in  the  answer 
herein  be  struck  out  as  sham  or  irrele- 
vant, and  that  the  second  defense  be 
overruled  as  frivolous,  and  that  judg- 
ment be  given  for  the  plaintiff  there- 
on; or  for  such  other  relief  as  may  be 
just    (with   costs).     2   Abb.   Forms   216. 

C.  Order  Striking  Out  Sham  Plead- 
ing. 

On  reading  and  filing  (describe  mo- 
tion papers),  and  on  motion  of  Q.  R. 
for  the  (defendant),  and  after  hearing 
S.  T.  in  opposition  thereto  (or  and  on 
proof  of  due  service  of  notice  of  the 
motion,  and  no  one  appearing  in  op- 
position  thereto): 

Ordered,  that  the  answer  of  the  de- 
fendant Y.  Z.  in  this  action  be  stricken 

out    as    sham,    with    dollars 

costs  to  plaintiff.     2  Abb.  Forms  216. 
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V.     rhrotriii(j   Dire,  'y'20 
II.     Civil  Actions,  ry-29 

A.      To  lurof,  r  Monty  Lost  at  I'lini,  '>-9 
U.     To  Udonr  Huck    Mdi/tr,  frJO 
CKO^S  R EFKR KNCKS : 

ll.l.KGAl.ITY,    Mow    Pl.KADKD: 

Answer,  Tliut  tlio  Contract  Was  Cov- 
er for  NVa)j;or; 

Answer,   That    Debt    Was    for    Money 
Lost   at   I'lay. 
Money  Had  ano  Received: 

Complaint    for    Money   Received   Con- 
trary  to  statute. 

I.     Indictments. 

A.  Jiniirtmvnt  for  Winning  Money  at 
Caiils,  Etc.,   by  Fraud. 

Middlesex,  to-wlt:  The  Jurors  of  our 
lady  the  queen  upon  their  oath  pre- 
sent, that  J.  8.,  late  of  the  ]iarish  ot 
B..  in  the  county  of  M.,  laborer,  on 
the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign  lady 
Victoria,  at  the  parish  aforesaid,  in 
tl'.e  county  aforesaid,  by  fraud,  shift, 
cosenage,  circumvention,  deceit,  unlaw- 
ful device,  and  ill  practice,  in  playing 
at  and  with  cards,  to-wit,  at  a  certain 
game  of  cards  called  Eouge  et  noir, 
with  one  J.  N.,  unlawfully  did  win,  ob- 
tain and  acquire  to  himself  a  large  sum 
of  money,  to-wit,  the  sum  of  sixty 
pounds,  of  the  moneys  of  the  said  J.  >i. 
(or  certain  valual)le  things,  to-wit,  one 
of  the  value  of  ,  and 


of  the  value  of 


of  the  goods  and  chattels  of  the  said 
J.  X.,  or  being  the  property  of  the 
said  J.  N.) ;  to  the  great  damage  of  the 
said  J.  X.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  of  our  lady  the  queen,  her  crown 
and  dignity.     Archb.  Cr.  PI.  657. 

B.     Indictment,  Card  Game. 
"State    of    Arkansas    v.    H.    H.    Hunn. 

Indictment.     Jefferson  countj'  circuit 

court.  Spring  Term,  A.  D.  1879. 

"The  grand  jury  of  (Gaming)  coun- 
ty, in  the  name  and  by  the  authoritj* 
of  the  State  of  Arkansas,  accuse  H.  H. 
Hunn  of  the  crime  of  gaming,  com- 
mitted as  follows,  to-wit:  the  said  H.  H. 
Hunn,  in  the  county  and  state  afore- 
said, on,  etc.,  did.  then  and  there,  un- 
lawfully bet  ten  cents  in  money  on 
a  check,  or  chip,  of  the  estimated,  or 
representative,  value  of  ten  cents  in 
money,  on  a  certain  unlawful  game  at 
cards  then  and  there  being  played  with 
cards,  as  aforesaid,  which  said  game  ^o 


played,  as  afores;iid,  is  conmioiily  called 
wliist,  ct>ii;rarv  to  tiu^  statute"  Ntat© 
r.   Hiiiin,  34  Ark.  321. 

A'd^'. — Held  that  the  insertion  of 
Gaming  instead  of  .ielferson  did  not 
invalidate  the  indictment  because  of 
reference  to  the  caption. 

C.  Indictment,  Common  Gambling. 
"The    grand    jury    of    the    county    of 

Miami  and  state  of  Indiana,  upon  their 
oaths,  do  present,  that  i^imer  De  Haven, 
on  the  IS'th  day  of  .January,  in  the 
year  1891,  at  the  county  of  Miami,  in 
the  state  of  Indiana,  and  on  divers 
other  times  before  and  after  the  said 
date,  and  previous  to  this  presentment, 
did  then  and  there  unlawfully  frequent 
for  the  purpose,  and  engage  therein  for 
a  livelihood,  gaming  with  cards,  rou- 
lette, faro  and  dice,  at  a  certain  place 
in  said  county,  where  gambling  was 
then  and  there  permitted,  contrary  to 
the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  In- 
diana." De  Haven  v.  State,  2  Ind. 
App.    376,   28    N.    E.   562. 

D.  Indictment  for  Dealing  Faro. 
The  people  of  the  state  of  California 

against  liobert  Beatty.  State  of 
California.  In  the  court  of  ses- 
sions of  the  city  and  county  of  San 
Francisco,  October  term,  A.  D.  one 
thousand  eight  hundred  and  fifty-eight. 
Robert  Beatty  is  accused  by  the  grand 
jury  of  the  city  and  county  of  San 
Francisco,  state  of  California,  by  this 
indictment,  found  this  twenty-second 
day  of  November,  A.  D.  one  thousand 
eight  hundred  and  fifty-eight,  of  the 
crime  of  felony,  committed  as  follows: 
The  said  Robert  Beatty,  on  the  fifth 
day  of  November,  A.  t).  1858,  at  the 
said  city  and  county,  state  aforesaid, 
with  a  pack  of  playing  cards,  with 
one  Abraham  M.  Carter,  and  divers 
other  persons,  to  the  grand  jury  un- 
known, for  the  sum  of  twenty  dollars 
in  money,  and  for  divers  iv-ory  checks, 
then  and  there  representing  money,  to- 
wit:  twenty  dollars,  then  and  there  un- 
lawfully and  feloniously  did  deal  and 
play  a  game  of  faro,  the  said  game  of 
faro  being  then  and  there  a  banking 
game,  and  played  with  cards  contrary 
to  the  form,  force  and  effect  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  California. 
H.  S.  Brown,  district  attorney. 
People  v.  Beatty,  14  Cal.  567. 
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B.    Indictment  for  Obtaining    Money 
by  Confidence  Game. 
State   of   llliuois,   8t.   Clair   county,   ss. 

Of  the  March  term  of  the  St.  Clair 

circuit  court,  in  the  year  of  our  Lord, 

1868. 

The  grand  jurors  chosen,  selected  and 
sworn,  in  and  for  the  county  of  St. 
Clair,  state  of  Illinois,  upon  their  oaths 
present,  that  Thomas  Morton  and  James 
Stewart  did,  on  the  18th  day  of  Peb- 
ruary,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-eight, 
in  the  county  of  St.  Clair  aforesaid, 
unlawfully  and  feloniously  obtain  from 
one  Daniel  Hughes  thirty  dollars  of  his 
money,  by  means  and  by  use  of  the 
confidence  game,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of 
Illinois. 

And  the  jurors  aforesaid,  in  the 
name  and  by  the  authority  aforesaid, 
upon  their  oaths  aforesaid,  do  further 
present,  that  Thomas  Morton  and  James 
Stewart,  on  the  day  and  year  afore- 
said, and  in  the  county  aforesaid,  did 
unlawfully  and  feloniously  obtain  from 
Daniel  Hughes  one  United  States  legal 
tender  treasury  note,  for  the  payment 
of  ten  dollars,  and  of  the  value  of 
ten  dollars,  one  bank  note  for  the  pay- 
ment of  ten  dollars  and  of  the  value 
of  ten  dollars,  and  two  bank  notes  for 
the  payment  of  five  dollars  each  and 
of  the  value  of  five  dollars  each,  the 
personal  property  then  and  there  of  the 
said  Daniel  Hughes,  by  means  and  by 
use  then  and  there  of  the  confidence 
game;  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  Illinois. 

J.  B.  Hay,  state's  attorney. 

Morton   V.  People,   47   111.   4G8. 

P.  Indictment,  Throwing  Dice  {for 
Turkcyn). 

**Th6  jurors  for  the  state,  upon  their 
oatli,  present:  That  Nick  De  liny,  late 
of  the  county  of  Wake,  on  the  25th 
day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety- 
five,  with  force  and  arms,  at  and  in 
the  county  aforesaid,  unlawfully  and 
wilfully  did  (>iay  at  a  game  of  chance, 
namely  a  ralTle,  at  which  money,  prop- 
erty and  (it her  things  of  value  were 
bet,  contrary  to  the  form  of  tlie  stat- 
ute in  siirh  cases  made  and  [irn\ider!, 
and   against   the   j^eacc   and   dignity   of 


the  State.  And  the  jurors  for  the 
State,  upon  their  oath,  do  further  pre- 
sent: That  Nick  De  Boy,  late  of  the 
county  of  Wake,  on  the  25th  day  of 
March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-five, 
with  force  and  arms,  at  and  in  the 
county  aforesaid,  unlawfully  and  wilful- 
ly did  bet  at  a  game  of  chance,  name- 
ly, a  raffle  at  which  game  of  chance 
money,  property  and  other  things  of 
value  were  bet,  against  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  State."  State  v.  Nick  De 
Boy,  117  N.  C.  702,  23  S.  E.  167. 

II.     Civil  Actions. 

A.  Declaration     To    Recover    Money 

Lost  at  Flay. 
For  that  the  said  defendant,  within 
three  months  next  before  the  commence- 
ment of  this  suit,  to-wit,  on,  etc.  (any 
day  within  three  months  before  the 
title  of  the  declaration,  to-wit,  etc. 
(venue)  was  indebted  to  the  said  plain- 
tiff in   the   sum   of  •  of   lawful 

money  of  Gr^at  Britain,  by  force  of 
the  statute  made  and  passed  in  the 
ninth  year  of  the  reign  of  our  late 
Queen  Anne,  entitled  "An  act  for  the 
better  preventing  of  excessive  and  de- 
ceitful gaming,"  being  money  then 
and  there  lost  and  paid  by  the  said 
plaintiff  to  the  said  defendant,  and  by 
the  said  defendant  then  and  there  won 
of  the  said  plaintiff  by  playing  with 
dice  at  a  certain  unlawful  game,  com- 
monly called  or  known  by  the  name  of 
(French  hazard),  at  one  sitting,  con- 
trary to  the  form  of  the  statute  in  such, 
case  made  and  provided,  whereby  and 
by  force  of  the  statute,  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend- 
ant   the    said    sum    of   ,    parcel 

of  the  said  sum  above  demanded.  3 
Chit.  PI.  500. 

B.  Complaint     To    Recover    Back    a 

]\'<i(/<r. 

I.       That '  on    the    day    of 

,  18 ,  at ,  the  plain- 


tiff and  one  M.  N.  entered  into  a  wager, 
depending  on  the  result  of  the  general 
election  in  this  state  in  that  year, 
which  was  then  to  take  place  (or,  upon 
the  event  of  a  horse  race  then  about 
to  take   place). 

IF.  That  while  the  event  upon  which 
said  wager  w;is  made  was  still  con- 
tingent (or,  unknown,  or,  both)  tho 
plaintiff  deposited   in   the   hands  of  tho 
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dofomlant,   as   stnUolioMor,   the   sum   of 

dollars,  to  aludo  tlio  PvtMit  of 

Ruch  wftficr.  wlioroby  an  ai-tioii  aooruod 
to  tlio  plaiiititT,  accordiiif];  to  tlio  pro- 
visions of  tlio  statuto  of  betting  and 
gaming.      1    Abb.   Forms   IT.'i. 
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CKOSS-KEi''ERENCE: 
Admiralty: 

Warrant  for  Arrest  and  for  Attach- 
ment Against  Goods  and  Cliattels, 
and  Its  Effects,  and  Summons  to 
Garnishee. 

I.  Motion  To  Dismiss  Writ  by  Gar- 
nishee, Debt,  if  Any,  a  Balance 
in  Partnership  Account. 
"2.  Because  if  said  Eugene  Eobin- 
6on  was  at  all  indebted  to  said  Thomas 
Jeynes,  or  had  any  property,  money, 
goods,  chattels,  credits,  or  effects  of  his 
in  his  hands  or  under  his  control  at 
the  time  said  writ  of  garnishment  was 
issued,  such  indebtedness  was  of  such 
a  character,  and  he  held  and  controlled 
said  goods,  chattels,  credits,  and  effects 
in  such  a  way  and  capacity,  that  they 
could  not  be  garnished  by  said  plaintiff, 
and  said  writ  of  garnishment  therefor 
gave  said  court  no  jurisdiction  over 
said  indebtedness  from  said  Robinson 
to  said  Jeynes,  or  over  any  of  the 
property,  moneys,  goods,  chattels,  cred- 
its, or  effects  of  said  Jeynes  in  the 
hands  or  under  the  control  of  said  Rob- 
inson, for  the  reasons  following,  viz: 
"If,  at  the  time  said  writ  was  is- 
sued, said  Robinson  was  at  all  indebted 
to  said  Jeynes,  or  had  in  his  hands  or 
under  his  control  any  property,  money, 
goods,    chattels,    credits,    or   effects   be- 


longing to  said  Jeynes,  he  was  so  in- 

(iebti'il,  and  had  in  his  hands  and  under 
his  control  said  property  and  money, 
etc.,  as  a  member  of  tlio  firm  of  CoHiiis, 
deynes  &  Co.,  and  said  indebtedness 
was  to  said  Jeynes,  and  said  property, 
money,  etc.,  belonged  to  him,  as  a 
member  of  said  firm,  and  not  in  any 
other  capacity;  tliat  said  firm  is  com- 
posed of  said  Jeynes,  Henry  (Collins, 
and  said  Robinson  as  general  partners, 
and  said  plaintiff  as  a  special  partner; 
that  there  has  been  no  dissolution  of 
said  firm,  and  no  accounting,  settlement, 
or  adjustment  of  the  matters  and  busi- 
ness of  said  firm  between  its  mem- 
bers, or  between  said  Robinson  and 
said  Jeynes,  by  which  the  amount 
coining  to  said  Jeynes  from  said  firm 
has  been  ascertained,  or  by  which  it 
has  been  determined  that  at  the  time 
said  writ  of  garnishment  was  issued 
there  was  any  particular  sum,  and  if 
so  how  much,  due  from  said  Robinson 
to  said  Jeynes,  or  any  particular  sum 
of  money  or  other  property,  and  if  so 
how  much  and  what,  in  the  hands  or 
under  the  control  of  said  Robinson  be- 
longing to  said  Jeynes;  that  there  are 
still  many  important  items  of  account 
unsettled  and  unadjusted  between  said 
Jeynes  and  the  other  remaining  mem- 
bers of  said  firm,  and  they  must  be 
settled  and  adjusted  before  said  Robin- 
son can  tell  how  much  he  was  in- 
debted to  said  Jeynes,  or  what  prop- 
erty or  money,  credits  or  effects,  of  his 
he  had  in  his  hands  at  the  time  said 
writ  of  garnishment  was  issued."  Far- 
well  r.  Chambers,  62  Mich.  316,  28  M. 
W.  859. 

II.     Affidavit  Claiming  Exemption  on 
Garnishment. 

"State  of  Nebraska.  Douglas  county. 

"L.  H.  Webster,  being  duly  sworn, 
deposes  and  says  that  he  is  the  de- 
fendant above  named,  that  he  is  a  bona 
fide  resident  of  Douglas  county,  Ne- 
braska, and  has  been  for  eighteen  years 
last  past;  that  he  is  a  married  man 
and  the  head  of  a  family,  with  whom 
he  resides  in  said  Douglas  county,  and 
whom  he  supports;  that  the  money 
sought  to  be  garnished  in  this  action, 
in  the  hands  of  the  Union  Pacific  Ry. 
Co.,  was  earned  by  him  during  the 
month  of  March,  1884,  as  a  laborer; 
that  prior  to  the  service  of  the  gar- 
nishment herein,  to  secure  an  indebted- 
ness due  to  Charles  Brandos,  of  Omaha, 


he  assigned  to  said  Brandes  the  money 
See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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garnished  in  this  action;  that  if  the 
said  money  had  not  been  assigned  as 
aforesaid,  it  would  have  been  exempt 
to  him  under  the  laws  of  this  state,  by 
reason  of  its  being  laborer's  wages  for 
less  than  sixty  days,  and  he  being  the 
head  of  a  family  aforesaid.  Affiant 
says  that  he  only' this  day  received  no- 
tice of  said  garnishment,  and  was  not 
aware  that  the  court  had  made  any 
order  in  respect  to  his  earnings.  Affiant 
further  says  that  said  plaintiff  is  well 
acquainted'  with  this  defendant,  and 
well  knows  that  the  defendant  is  a 
resident  of  Douglas  county,  and  that 
he  is  the  head  of  a  family,  and  that 
by  reason  thereof  tht  said  money  is 
exempt  to  him  under  the  laws  of  this 
state;  but  that  the  said  plaintiff  is 
taking  this  course  for  the  purpose  of 
maliciously  prosecuting  and  annoying 
this   defendant. 

"Wherefore  defendant  asks  that  the 
garnishee  herein  may  be  discharged, 
and  the  order  on  the  garnishee  to  pay 
said  money  into  court  be  revoked  and 
set  aside."  Union  Pac.  K.  Co.  v. 
Smersh,  22  Neb.  751,  36  N.  W.  139. 

III.  Answer  by  Garnishee  Claiming 
Exemption  in  Behalf  of  Defend- 
ant. 

"Affiant  further  says  if  the  said 
money  had  not  been  assigned  as  afore- 
said but  on  the  other  hand  was  due 
and  payable  to  said  defendant,  it  would 
have  been  exempt  to  said  defendant 
under  the  laws  of  this  state;  that  said 
defendant  is  a  married  man  and  the 
head  of  a  family,  consisting  of  a  wife 
and  children,  whom  he  supports  and 
with  whom  he  resides  in  Douglas  coun- 
ty, and  that  the  said  money  was  earned 
by  him  as  laborer's  wages,  all  within 
sixty  days  immediately  preceding  the 
date  of  the  answer  afores&id.  Affiant 
says  that  said  plaintiff  and  this  court 
have  had  notice  since  the  answer  was 
filed  herein  that  said  money  was  ex- 
empt to  said  defendant,  for  the  reason 
above  set  forth;  but  affiant  believes 
that  the  said  defendant  up  to  this  time 
has  had  no  notice  of  the  pending  of 
said  garnishment,  and  has  had  no  op- 
portunity to  file  his  exemption. 

"Wherefore  garnishee  asks  to  be  dis- 
charged." Union  Pac.  R.  Co.  f.  Smersh, 
22  Neb.  751,  30  N.  W.  139. 
rv.     Answer  of  Garnishee,  Acceptance 
of  Order  To  Pay  to  Third  Party. 

"John  Lowery,  being  dvily  sworn," 
etc.,  "says,  that  he  was  not  indebted 


to  said  Cornelius  Woodall  at  the  time 
of  the  levy  of  the  attachment,  nor  at 
the  time  of  making  this  his  answer; 
that  he  will  not  be  indebted  to  him 
by  a  contract  now  or  then  in  existence; 
that  he  has  not  in  his  possession,  or 
under  his  control,  personal  or  real  pro^,- 
erty,  or  things  in  action,  belonging  to 
said  defendant.  He  further  says,  that 
he  employed  said  Woodall  to  do  some 
work  at  the  light-house  at  Pascagoula, 
in  the  State  of  Mississippi,  previous  to 
the  7th  October,  1854;  that  said  Wood- 
all,  on  said  7th  October,  185-4,  drew  an 
order  on  him  for  $1G3,  in  favor  of  one 
George  Draper;  that  said  order  was  pre- 
sented to  him  by  said  Draper,  on  or  about 
the  11th  October,  1854,  which  said  order 
he  then  verbally  accepted,  to  be  paid 
when  the  work  was  done  on  said  light- 
house according  to  said  contract  with 
Woodall,  and  only  for  the  amount  which 
should  be  due  to  said  Woodall  accord- 
ing to  said  contract;  that  the  sum  due 
to  said  Woodall  upon  said  contract  is  ' 
about  $120  (said  contract  being  now 
finished),  which  sum,  by  reason  of  his 
acceptance  of  said  order  in  favor  of 
Draper,  of  right  belongs  to  said 
Draper."  Easton  V.  Lowery,  29  Ala. 
454. 

Note. — Held  garnishee  not  entitled  to 
discharge  under  above  answer;  that 
plaintiff  had  right  to  contest  claim  of 
third  party. 

V.    Replication  to  Answer  of  Garnishee. 

"And  now  comes  said  plaintiff,  who 
.sues  for  the  use  of  said  Eva  Brown 
herein,  and  says  that  the  said  Empire 
Car-Roofing  Company  hath  not,  either 
in  its  original  or  additional  answers 
filed  herein,  truly  discovered  the 
lands,  tenements,  goods,  chattels, 
moneys,  choses  in  action,  credits  and 
effects  of  the  St.  Louis  Galvanizing 
Company,  and  the  value  thereof,  in  its 
possession,  custody  or  charge,  or  from 
it  due  and  owing  at  the  time  of  the 
service  of  the  writ  lierein,  or  at  any  time 
after,  or  which  thereafter  shall  become 
due  to  Hie  said  St.  Louis  Galvanizing 
Company;  and  this  he  prays  may  bo 
inquired  into  pursuant  to  tlie  statute  in 
such  case  made  and  provided."  Em- 
pire Car-Roofing  Co.  v.  Macey,  115  111. 
390,  397,  3   N.  E.  417. 

Note. — This  general  form  was  held 
sufficient  under  the  Illinois  statute,  al- 
though it  did  not  specifically  neny  the 
matters   set   up   in    th©    answer    upon 
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whioh  the  {iiiruishoo  roHod  to  ilcfiat  the 
action. 

VI.     Order  DircctiiiR  Garnishee  To  Pay 
Mouoy  liito  Court. 

"And  now,  on  tlio  -Hli  day  of  April, 
ISSS,  it  appcarinjx  from  the  answer  and 
amended  answer  of  the  Union  National 
Hank,  by  J.  \V.  Kodefer.  its  cashier, 
garnishee  in  the  above  entitled  cause, 
that  said  bank,  had  on  the  loth  day  of 
March,  18SS,  personal  property,  towit, 
monev  in  the  sum  of  $--S,  and  on  the 
17th  day  of  April.  ISSS,  being  the  date 
of  said  bank's  first  answer  herein,  the 
sum  of  $325  of  the  defendant's,  Ueorge 
I).  Edson,  attorney,  subject  to  attach- 
ment iu  its  possession  and  under  its 
control  as  a  credit  to  George  D.  Ed- 
son,  attorney:  It  is  therefore  ordered 
by  this  court  that  said  bank  forthwith 
pav  into  the  clerk  of  this  court,  Frank 
E.Moores.  out  of  the  money  under  its 
control  or  in  its  possession  at  any  time 
since  the  15th  day  of  March,  1S88,  be- 
longing to  or  credited  on  its  bank  ac- 
count books  of  George  D.  Edson,  attor- 
ney, the  sum  of  $325,  and  that  said 
bank  be  thereupon  discharged  as  gar- 
nishee herein,  the  said  money  to  re- 
main in  the  hands  of  the  clerk,  sub- 
ject to  the  future  order  of  the  court. 
"George  W.  Doane, 
"Judge  of  District   Court." 

Union  Nat.  Bank   v.  Hickey,  34  Neb. 
300.   51    N.   W.   825. 

Vn.  Judgment  After  Answer,  Con- 
demning Fund  in  Garnishee's 
Possession. 
"This  day  came  the  said  garnisliec 
and  filed  his  answer,  acknowledging  an 
indebtedness  to  the  defendants  in  the 
original  judgment,  in  the  sum  of  eight 
hundred  and  fifty-four  and  twenty-one 
hundredth  dollars;  which  answer,  the 
plaintiff  consents  to  receive.  And  it 
appearing  that  the  plaintiff  has  ob- 
tained a  judgment  at  the  February  Spe- 
cial term  of  this  Court,  for  the  sum 
of  five  thousand  two  hundred  and  nine- 
ty-one and  ten-iiundredth  dollars, 
against  the  defendants  viz:  Ezekiel 
Nichols,  Andrew  Poor,  Henry  K.  Hall, 
Thomas  E.  Clark  and  Otis  T.  Peters, 
besides  his  costs.  It  is  therefore  con- 
sidered by  the  Court,  that  the  said 
sum  of  eight  hundred  and  fifty-four 
and  twenty-one  hundredth  dollars,  be 
condemned  in  the  hands  of  the  said 
garnishee,  towards  the  payment  of  the 
said  judgment;    and   that   the  plaintitt 


have  execution  therefor."     Htubblefield 
r.   llagorty,   1   Ala.  39. 

Note. —  Koversed  on  record;  sufliciency 
of  judgment  not  questioned. 

VIII.  Judgment  Condemning  Fund, 
Service  on  Defendant  by  Publica- 
tion. 
"It  appearing  to  the  Court,  that 
though  the  defendant  was  duly  notified 
of  the  pendency  of  this  suit  by  i)ub- 
lication,  he  has  not  entered  his  ap- 
pearance therein.  And  it  appearing  that 
the  defendant  is  indebted  to  the  plain- 
tiff in  the  sum  of  $143.75,  with  interest 
from  loth  November,  1870,  besides 
costs.  And  it  appearing  by  the  answer 
of  the  said  garnishee  Bond,  that  he  ia 
indebted  to  the  said  defendant  in  the 
sum  of  $94.35,  and  no  cause  having 
been  shown  to  the  contrary:  it  is  con- 
sidered by  the  Court,  that  said  sum  of 
$94.35  of  the  defendant's,  so  attached 
by  the  Marshal  as  aforesaid,  be  and 
tile  same  is  hereby  condemned  in  the 
hands  of  said  garnishees,  towards  the 
satisfaction  of  the  plaintiff's  above  de- 
mand and  costs;  and  that  the  plain- 
tiff have  execution  thereof  against  the 
said  garnishee,  which  said  judgment 
was  duly  entered  according  to  the  rules 
of  said  court. "  Savin  v.  Bond,  57  Md. 
228. 

Note. — Held  sufficient  defense  in 
action  against  garnishee  by  principal 
defendant  on  original  debt. 
IX.  Order  Setting  Aside  Judgment 
Against  Garnishee. 
"It  now  ai)pearing  that  the  summons 
of  garnishment  on  the  above  judgment 
mentioned,  had,  for  a  valid  considera- 
tion, been  withdrawn  by  plaintiff's 
counsel,  and  that  no  answer  was  re- 
quired thereto  on  the  part  of  the  said 
garnishee:  It  is  hereby  ordered,  that 
the  said  judgment  against  Levy  E. 
Byck,  the  said  garnishee,  be  set  aside 
and  vacated,  and  that  the  sheriff  dis- 
miss his  levy  made  in  that  behalf,  and 
return  the  execution  to  the  clerk  of 
this  Court,  with  the  proper  endorse- 
ment, at  plaintiff's  costs. 

"In   open  court,  June  3d,  1872. 
(Signed)  "William  Schley, 

"Judge   Superior  Court,    Eastern    Cir- 
cuit." 

Platen  v.  Byck,  50  Ga.  245, 
Note. — Writs,  summonses,  or  other 
process  against  garnishees  are  provided 
for  in  the  statutes  of  the  several  states, 
which  must  be  strictly  followed  to  ob- 
tain jurisdiction.     No  general  form  can 
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be  set  out  which  can  be  followed  with 
safety.  Ryan,  C.  J.,  in  «teen  v.  ^ov- 
ton,  45  Wis.  612,  says:  "The  statute 
makes  the  service  of  a  summons  on 
the  garnishee  the  commencement  of  an 
action  against  him.  But  it  is  a  most 
peculiar  action,  out  of  the  ordinary 
course  of  judicial  proceedings.  It  is 
an  anomaly,  a  statutory  invention  sui 
generis  with  no  affinity  to  any  action 
known  to  the  common  law.  It  does  not 
proceed  on  liability  of  the  garnishee  to 
the  plaintiff  or  any  privity  between 
them.  It  intrudes  between  the  debtor 
and  the  creditor,  sets  aside  all  con- 
siderations of  forbearance  or  composi- 
tion between  them,  and  subjects  the 
debtor  to  judgment,  without  action  or 
consent  of  his  creditor.  In  effect,  it 
makes  one  the  creditor  of  another  with- 
out privity  of  contract,  and  it  may  well 
operate  unjustly." 
GEXERAL  DEMURRER.— See  Demur- 

EEH. 
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CROSS-REFERENCES: 
Ejectment: 

Plea  in  Ejectment,  General  Issue. 
Notice  of  Defense: 

Notice,   With   Plea   of  Genera!    Issue. 
Pleas: 

Pleas  to  a  New  Assignment,  General 
Issue  and  Special  Plea; 


Notice  of  Special  Matter  With  Gen- 
eral Issue. 

I.    General  Issue. 

A.  Plea  of  N 071- Assumpsit. 

And  the  said  C  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.:  and  says  that  he  did  not 
undertake  or  promise,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him.  And 
of  this  he  puts  himself  upon  the  coun- 
try. (And  the  said  plaintiff  doth  the 
like,   etc.). 

G.  H.,  defendant's  attorney. 

Burr.    App.    338,    §613. 

B.  Plea  of  Non-Assumpsit  by  Execu- 

tor or  Administrator. 

And  the  said  C.  D.,  executor  (or 
"administrator"),  as  aforesaid,  de- 
fendant in  this  suit,  by  G.  H.,  his 
attorney,  comes  and  defends  the  wrong 
and  injury  when,  etc.,  and  says  that 
the  said  J.  K.,  deceased,  in  his  life- 
time, did  not  undertake,  or  promise 
(if  there  be  promises  by  the  executor, 
etc.,  laid  in  the  declaration,  add:  "nor 
did  the  said  defendant  undertake  or 
promise")  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  com- 
plained against  him.  And  of  this  he 
puts  himself  upon  the  country.  (And 
the  said  plaintiff  doth  the  like,  etc.), 
G.  H.,  defendant's  attorney. 

Burr.   App.   338,    §614. 

C.  Plea  of  Nil  Debit. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  he  does  not 
owe  the  said   sum   of   money    (or   "the 

said  sum   of  dollars'")   above 

demanded,  or  any  part  thereof,  in  man- 
ner and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him. 
And  of  this  he  the  said  defendant  puts 
himself  upon  the  country.  (And  the 
said  plaintiff  doth  tUo  like,  etc.). 

G.  H..  defendant's  attorney. 

Burr.  App.   339,   §615. 

D.  Plea  of  Non  Est  Factum  in  Debt 

and  Covenant. 
And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  the  said  sup 
posed  writing  obligatory  (or  "inden- 
ture," or  "articles  of  agreement," 
etc.,  according  to  the  fact)  is  not  his 
deed,  etc.     And  of  this  he  puts  himself 
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upon  thp  country.  (Anil  the  saiil  plain- 
tiff doth   the   like.   eto.'). 

G.  H.,  defiMnlant's  attorney. 
Burr.   App.   33S).   §t)16. 

E.  rUa  of  Sul  Titl  litcord. 

Ami  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  oonics 
and  defends  the  wrong  and  injnrv 
when,  etc.,  and  says  that  there  is  not 
any  record  of  the  said  supposed  recog- 
nizance (or,  if  in  debt  upon  a  judg 
ment,  says,  "of  the  said  supposed  re- 
covery''), in  the  said  declaration  men- 
tioned, remaining  in  the  supreme  court 
of  judicature  aforesaid,  before  the 
aforesaid  justices  thereof,  in  manner 
and  form  as  the  said  plaintiff  liath 
above,  in  his  said  declaration,  alleged. 
(And  this  he  the  said  defendant  is 
ready  to  verify.  Wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him  the  said  defendant, 
etc.). 

G.  H.,  defendant's  attorney. 

Burr.  App.  339,  §617;  Till.  Forms 
503. 

F.  Plea  of  Non  Cepit  in  Eeplevin, 
And    the    said    C.    D.,    defendant    in 

this  suit,  by  G.  H.,  his  attorney,  cornea 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  he  did  not 
take  the  said  (cattle,  goods  and  chat- 
tels), in  the  said  declaration  men- 
tioned, or  any  or  either  of  them,  or 
any  part  thereof,  in  manner  and  form 
as  the  said  plaintiff  hath  above  there- 
of complained  against  him.  And  of 
this  he  the  said  defendant  puts  him- 
self ujion  the  country.  (And  the  said 
plaintiff  doth  the  like,  etc.). 

G.  H.,  defendant's  attorney. 
Burr.   App.  340,   §618. 

6.     Plea  of  No}i  Detinet  in  Eeplevin. 

(As  in  last  form,  except  that  for  the 
words  "he  did  not  take"  you  sub- 
stitute "he  doth  not  detain.'')  Burr. 
App.  340,  §619. 

H.     Plea  of  Not   Guilty  in   Trespass. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  force  and  injury 
when,  etc.,  and  says  that  he  is  not 
guilty  of  the  said  supposed  trespasses 
above  laid  to  his  charge,  or  any  part 
thereof,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  com- 
plained against  him.  And  of  this  he 
the   said    defendant   puts    himself   upon 

See  "How  To  Use  This  Volume 


the    country.      (And    the    said    plaintiff 
doth  the   like,  etc.). 

G.  11.,  defendant's  attorney. 
Burr.   App.   340,   §6i:0. 

T.  Plea  of  Not  Guilty  in  Case  and 
Trover. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  11.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  ho  is  not 
guilty  of  the  said  supposed  grievances 
above  laid  to  his  charge,  in  manner 
and  form,  as  the  said  plaintiff  hath 
above  thereof  complained  against  him, 
etc.  And  of  this  he  the  said  defendant 
puts  himself  upon  the  country.  (And 
the  said  plaintiff  doth  the  like,  etc.). 
G.  H.,  defendant's  attorney. 

Burr.   App.   340,   §621. 

J.  Plea  of  Not  Guilty  in  Case  and 
Trover,  Several  Defendants. 

And  the  said  C.  D.,  I.  J.  and  K.  L., 
defendants  in  this  suit,  by  F.  B.  C, 
their  attorney,  come  and  defend  the 
wrong  and  injury  when,  etc.,  and  say 
that  they  are  not,  nor  is  either  of 
them,  guilty  of  the  said  supposed  griev- 
ances above  laid  to  their  charge,  or 
any  or  either,  or  any  part  thereof,  in 
manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against 
them.  And  of  this  they  put  themselves 
upon  the  country.  (And  the  said  plain- 
tiff   likewise,    etc.). 

F.  B.  C,  atty.  for  defendants. 

Burr.   App.    341,    §622. 

K.  Plea  of  General  Issue  With  Spe- 
cial Plea  to   Whole  Declaration. 

And  the  said  C.  D.  (the  general  issue 
according  to  the  form  of  the  action 
[see  forms  supra],  omitting  the  signa- 
ture). 

And  for  a  further  plea  in  this  be- 
half, the  said  defendant,  by  leave  of 
the  court  here,  for  this  purpose  first 
had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that,  etc.  (here  follows 
the  special  plea  in  form  [see  post].  If 
there  be  other  pleas,  preface  each  with 
the  same  commencement:  "And  for  a 
further  plea,  etc.,"  as  supra).  Burr 
App.   341,   §623. 

L.  Plea  of  General  Issue  With  Spe- 
cial Plea  to  Part. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  II.,  his  attorney,  comes 
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and  defends  the  wrong  (or  "force") 
and  injury  when,  etc.,  and  as  to  the 
said  several  supposed  promises  and 
undertakings  in  the  said  first  (or 
other)  count  of  the  said  declaration 
(or,  if  in  covenant,  "as  to  the  said 
supposed  breach  of  covenant  first  above 
assigned";  or,  if  in  trespass,  "as  to 
the  breaking  and  entering,  etc.,"  spec- 
ifying the  particular  trespasses  charg- 
ed) ;  he  the  said  defendant  says  that 
he  did  not  undertake  and  promise  in 
manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against 
him  (giving  the  general  issue  accord- 
ing to  the  nature  of  the  action  [see 
forms  supra]);  and  of  this  he  puts 
himself  upon  the  country.  (And  the 
said  plaintiff  doth  the  like,  etc.). 

And  as  to  the  said  several  supposed 
promises  and  undertakings  (or  other- 
wise, according  to  the  action)  in  the 
said  second  and  third  (or  other)  counts 
of  the  said  declaration  mentioned,  the 
said  defendant  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that,  etc.  (here  follows 
the  special  plea).    Burr.  App.  341,  §624. 

M.  Notice  of  Set-Off  With  Plea  of 
General   Issue. 

(At  the  foot  of  the  general  issue, 
immediately  following  the  attorney's 
signature,  subjoin  the  notice  in  the  fol- 
lowing form):  Sir:  Please  to  take 
notice  that  the  said  defendant,  at  the 
trial  of  the  above  cause,  will  insist 
upon  and  give  in  evidence,  under  the 
general  issue  above  pleaded  *,  that 
(here  give  the  substance  of  the  notice, 
according  to  the  facts;  thus,  in  case  of 
a  notice  of  set-off,  proceed  as  follows): 
The  said  plaintiff  at  the  time  of  the 
commencement  of  the  action  aforesaid 
against  the  said  defendant  was,  and 
still  is,  indebted  unto  him  in  the  sum 
of  (one  thousand)  dollars,  lawful 
money  of  the  United  States  of  Amer- 
ica, for  divers  goods,  wares  and  mer- 
chandise, before  that  time  sold  and 
delivered  by  the  said  defendant  to  the 
said  plaintiff,  and  at  the  special  in- 
stance and  request  of  the  said  plain- 
tiff. And  in  the  further  sum  of  (one 
thousand)  dollars  of  like  lawful  money, 
for  the  work  and  labor,  care  and  dili- 
gence of  the  said  defendant,  by  the 
said  defendant,  and  his  servants  before 
that  time  done,  performed  and  bestowed 
in  ;ind  about  the  business  of  the  said 
r.laintiff,  and  for  the  said  plaintiff,  and 


at  his  like  request.  And  in  the  further 
sum  of  (one  thousand)  dollars,  of  like 
lawful  money,  for  money  before  that 
time  lent  and  advanced  by  the  said 
defendant,  to  the  said  plaintiff,  and  at 
the  like  request  of  the  said  plaintiff; 
and  for  other  money  by  the  said  de- 
fendant, before  that  time  paid,  laid  out 
and  expended  for  the  said  plaintiff, 
and  at  the  like  request  of  the  said 
plaintiff.  And  for  other  money  by  the 
said  plaintiff,  before  that  time  had  and 
received  to  and  for  the  use  of  the  said 
defendant.  And  also  that  the  said 
plaintiff,  before  the  commencement  of 
this  action,  accounted,  together  with 
the  said  defendant,  of  and  concerning 
the  said  demand  of  the  said  plaintiff" 
against  the  said  defendant,  and  also 
of  and  concerning  divers  other  sums 
of  money  and  accounts  between  the 
said  plaintiff  and  the  said  defendant, 
and  upon  such  accounting  the  said 
plaintiff  was  found  to  be  in  arrear  and 
indebted  to  the  said  defendant,  in  the 
further  sum  of  (one  thousand)  dollars, 
of  like  lawful  money,  which  the  said 
plaintiff  undertook  and  then  and  there 
faithfully  promised  the  said  defendant, 
well  and  truly  to  pay  unto  the  said 
defendant;,  when  the  said  plaintiff" 
should  be  thereunto  afterwards  re- 
quested. "Which  said  several  sums  of 
money,  or  so  much  thereof  as  will  be 
sufficient  for  that  purpose,  the  said 
defendant  will  set-off  against  the  de- 
mand of  the  said  plaintiff,  to  be  proved 
at  the  trial,  and  have  the  balance  cer- 
tified in  his  favor.     Dated  the  day  of 

,   1846. 

Yours,   etc., 
G.  H.,  attorney  for  defendant. 
To  E.  r.,  Esq.,  attorney  for  plaintiff. 
Burr.  App.  342,  §625. 

II.    Answers,  General  Denial. 

A.  Grncral  I)<  nidi  of  All  Allegations. 

The  defendant  answering  the  com- 
plaint herein  denies  each  and  every 
allegation   thereof.      2   Abb.    Forms   17. 

General  Denial  of  All  Allegations. 
(Another  form.) 

The  defendant  answers  (or  the  de- 
fondant!^  answer,  or  if  only  part  of 
the  defendants  join,  the  defendants 
\V.  X.  and  Y.  Z.  answer)  to  the  com- 
plaint: That  no  allegation  thereof  is 
true.     2   Abb.   Forms   17. 

B.  General  Denial  of  One  of  Several 

Cauftcs   of  Action. 
The     defendant    answering     the     first 
cause   of   action   contained   in   the  com 
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plaint  luToiii  ilonies  oaoh  niul  ovory 
nllonutiiwi  of  tlio  oomplaiiit  rospoc-t  in^ 
the  same.     2  Abb.  Forms  17. 

C.  Gtntrnl   Ihniol  as   to  rmt   of   Iho 

rifttdiiuj. 

Doilies    all    those    alU'fxations    which 

aro    confainoii    within    folios    ^ 

to  ,  inclusive   (or  contained  in 

the  paragraphs  nnnibored and 

).     2  Abb.  Forms  17. 

Gftttnil  Denial  as  to  Furt  of  the 
rUtuUn;}.     (Anotlttr  form.) 

Denies  each  and  every  allegation  in 
said  complaint  contained  not  lu'reinbe- 
fore  (or  hereinafter)  specifically  ad- 
mitted (or  specifically  controverted).  2 
Abb.  Forms  IS. 

D.  General  Denial   of   Knovhdqe   oi 

Informeition  Sufficient  To  Form 
a  Belief. 
Says  that  he  has  no  knowledge  or 
information  sufficient  to  form  a  belief 
as  to  the  truth  of  any  of  the  allega- 
tions of  the  complaint  (respecting  the 
same).     2   Abb.   Forms   18. 

General  Denial   of   Knowledge  or   In- 
formation    Sufficient     To     Form    a 
Belief.      {Another  form.) 
Says    that    he    has   no    knowledge    or 
information   other   than   is   afforded   by 
said    (pleading),   that    (reciting   allega- 
tion), and  cannot  therefore  admit,  but 
on  the  contrary  he  denies,  etc.     2  Abb. 
Forms  19. 

E.  General   Denial   of  Knowledge   or 

Information,    etc.,     by    Several 
Defendants       Answering        To- 
gether. 
Severally  say,  each  for  himself,  that 
he    has    no    knowledge    or    information 
sufficient    to   form    a    belief    as    to    the 
truth   of  any  of  the  allegations  of  the 
complaint    (respecting     the     same).      2 
Abb.  Forms  19. 

F.  Denial    of    Knowledge,    etc.,    Ex- 

plaining Ignorance. 
Says  that   he  has  never  been  within 

the  state  of  (the  place  where 

the  transactions  were  alleged  by  the 
complaint  to  have  taken  place),  and 
has  never  personally  transacted  any 
business  therein,  and  has  no  personal 
knowledge  of  wliat  therein  occurred; 
and  he  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to 
the  truth  of  any  of  the  allegations  of 
the  complaint  respecting  the  same  (or 
as  to  whether,  reciting  specific  allega- 
tion).    2   Abb.  Forms  19. 


GRAND  JURY. 

I.  Plea  in  Abatement,  Full  Jury  Not 

Present,  <3;i(i 

II.  Special  Plea,  Jurors  Not  Properly 

Selected,   .">:!7 

III.  Replication  to   Plea  That  Jurors 
Were  Not  Properly  Selected,  .'.;?7 

IV.  Plea  in  Abatement,  Grand  Juror 

Disqualified,   ."uw 

I.  Plea  in  Abatement,  Full  Jury  Not 
Present. 
Charles  Gavan  Duffy,  at  the  prosecu- 
tion of  the  Queen.  And  now  on  this 
day,  to-wit,  on  the  19th  day  of  January, 
in  the  year  of  our  Lord,  184(),  comes 
the  said  Charles  Gavan  Duffy,  by  .John 
Mitchell,  his  attorney,  into  the  court 
here  of  our  Lady  the  Queen,  and  pro- 
testing that  he  is  not  guilty  of  the 
supposed  offenses  in  the  said  supposed 
indictment  specified,  or  any  of  them,  or 
any  part  thereof;  for  plea  in  abatement 
nevertheless  saith,  that  he  ought  not  to 
be  compelled  to  answer  the  said  sup- 
posed indictment,  and  that  the  same 
ouglit  to  be  quashed,  because  he  says, 
that  the  said  supposed  indictment  was 
not  publicly  and  in  open  court,  by  the 
jurors  aforesaid,  or  in  their  presence, 
or  in  the  presence  of  twelve  of  them, 
or  of  a  number  of  them,  sufficient  ac- 
cording to  law  in  that  behalf,  presented 
to  the  said  court  of  our  said  Lady  the 
Queen,  as  a  true  bill;  but  on  the  con- 
trary thereof  the  same  was  heretofore, 
to-wit,  on  the  14th  day  of  January,  in 
the  year  of  our  Lord  last  aforesaid, 
presented  in  open  court  to  the  said 
court,  as  a  true  bill,  by  one  of  the 
jurors  aforesaid  only,  to-wit,  by  John 
Croker,  in  the  presence  of  a  less  num- 
ber than  eleven  of  the  jurors  aforesaid, 
to-wit,  in  the  presence  of  five  only 
of  the  jurors  aforesaid,  to-wit,  at  Dub- 
lin, in  the  county  of  the  city  of  Dub- 
lin. And  the  said  Charles  Gavan  Duffy 
further  says,  that  the  jurors  aforesaid 
were  not,  nor  were  any  of  them  sev- 
erally or  at  all  called  over  by  his 
or  their  name  or  names  in  open  court 
in  tlie  said  court  of  our  said  Lady  the 
Queen,  by  the  proper  officer  in  that  be- 
half, or  by  any  other  person  whatever, 
or  at  all,  at  or  immediately  before  the 
time  when  the  said  supposed  indictment 
was  so  presented  as  aforesaid  to  the 
said  Court  by  the  jurors  aforesaid,  to- 
wit,  at  Dublin,  in  the  county  of  the 
city  of  Dublin  aforesaid,  to-wit,  on  the 
day    and    year    aforesaid;    and   this   he 
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(the  said  Charles  Gavan  Duffy)  is 
ready  to  verify.  Wherefore  he  prays 
judgment  of  the  said  indictment,  and 
that  the  same  may  be  quashed,  and  so 
forth.  The  Queen  r.  Duffy,  1  Cox  C.  C. 
2S3. 

Note. — Quashed   for  want   of    proper 
affidavit  annexed. 

n. 


Special  Plea,  Jurors  Not  Properly 
Selected. 

"And   the   said   Dominieli   Moran,   in 
his  own  proper  person,  conies  into  court 
here,    and,    having    heard    the    said    in- 
dictment   read,    saith    that     this     court 
ought    not    to    take    cognizance    of    the 
said    supposed    offense    in    said    indict- 
ment set  forth,  because,  protesting  that 
he  is  not  guilty  of  the  same,  neverthe- 
less   the    said    Dominick    Moran     saith 
that  said  indictment  was  found  and  re- 
turned   at    the    present     term     of     said 
court    by    persons    acting    as    a    grand 
jury,   wliich   said   persons  did   not   con- 
stitute   a    legal   grand   jury;    that   said 
persons    were    not     legally     drawn,     se- 
lected, qualified,  sumniuaed,  notified  and 
returned   into   said   court,   and   did   not 
constitute    a    legal    grand    jury.      And 
especially  he  saith  that  Daniel  J.  Goss, 
a  person  who  acted  and  served  as  one 
of  the  grand  jurors  finding  said  indict- 
ment, was  not  duly  and  legally  drawn, 
selected,  summoned  and  notified  to  ap- 
pear  and    serve    as   one   of   said    grand 
jurors;    that    George   A.    Eeynolds    also 
acted  and  served  as  one  of  said  grand 
jurors  finding  said  indictment,  but  that 
he    was    not    duly    and    legally    drawn, 
summoned,  notified  and   returned;    tliat 
the   venire   on   which    ne   was   supposed 
to  have  been  drawn  and  selected,  sum- 
moned,  notified  and   returned,   was  not 
directed   to   any   or   either   of   the   con- 
Stables    of    any    town    or    city    in    said 
count}';    and    no    authority   was     given 
therein    or    thereby    to    any   person     to 
draw,   select,  summon,  notify  or  return 
said  George  A.  Reynolds  as  one  of  said 
grand  jurors;    that   the   service   of  said 
George    A.    Reynolds    and    said    Daniel 
J.    Goss    on    said    grand    jury    rendered 
said    indictment,     found    as    aforesaid, 
null    and   void,   and   the  finding  of  said 
indictment    illegal.      And    this    the    said 
Dominick    Moran    is    ready     to     verify. 
Wherefore    he    prays   judguient    if     this 
court    now   here   will   or   ought   to    take 
cognizr.nc©  of  said  indictment."     Com. 
r.  Moran,  130  Mass.  281. 


III.     Replication  to  Plea  That  Jurors 
Were  Not  Properly  Selected. 

"And  hereupon  Asa  French,  the  Dis- 
trict Attorney  for  the  Southeastern 
District,  who  prosecutes  for  the  Com- 
monwealth in  this  behalf,  says,  that 
notwithstanding  anything  by  the  said 
Dominick  Moran  in  pleading  alleged, 
this  court  ought  not  to  be  precluded 
from  taking  cognizance  of  the  indict- 
ment aforesaid,  because  he  says  that 
the  grand  jurors  from  the  towns  of 
Randolph  and  Hyde  Park,  viz:  George  , 
A.  Reynolds  and  Daniel  J.  Goss,  as  to 
whom  specific  objection  is  taken  in  said 
defendant 's  plea,  were  duly  and  legally 
drawn,  summoned,  notified  and  returned 
as  grand  jurors,  and  presented  them- 
selves on  the  first  day  of  the  term  of 
this  court  at  the  April  term  thereof  in 
the  present  year,  and  were  then  duly 
sworn  and  empanelled,  and  that  said 
grand  jury  was  in  all  respects  a  legal 
grand  jury.  And  this  the  said  Asa 
French  is  ready  to  verify.  Wherefore 
he  prays  judgment,  and  that  the  said 
Dominick  Moran  may  answer  to  this 
said  indictment."  Com.  V.  Moran,  130 
Mass.  281. 

IV.     Plea  in  Abatement,  Grand  Juror 
Disqualified  (a). 

"That  the  territory  of  New  Mexico 
ought  not  further  to  prosecute  the  said 
indictment  against  him,  because  he 
saith  that  Anastacio  Sandoval,  one  of 
the  grand  jurors  who  found  the  said 
indictment,  was  not  at  the  time  of 
finding  said  indictment  a  citizen  of  the 
United  States,  but  was  at  the  time  of 
finding  said  indictment  a  citizen  of  the 
republic  of  Mexico,  etc.  He  prayed 
'judgment'  that  he  be  discharged  and 
dismissed  from  the  premises  in  said  in- 
dictment specified."  Carter  v.  Terri- 
tory, 1  N.  M.  317. 

Plea   in    Abatement,    Grand   Juror    Bis- 
qualified   (b). 

"And  now  on  this  day,  that  is  to 
say,  Monday,  the  18th  day  of  Decem- 
ber, in  the  year  of  our  Lord  1S48,  the 
said  Charles  Gavan  Duffy,  being  led  to 
the  l)ar  of  the  court  here  by  tlie  High 
Sheriff  of  the  county  of  the  city  of 
I)u))lin,  and  having  heard  the  said  sup- 
posed indictment  read,  protesting  that 
he  is  not  guilty  of  the  offences  in  the 
said  sujijjosed  indictment  specified,  or 
any  of  them;  for  plea  in  al)a)enient 
nevertheless  saith  that  ho  ought  not 
to  be  compelled  to  answer  the  said 
supposed  indictment,  and  that  the  same 
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ought  to  be  qiiasliod,  hocausp  ho  saith 
that  \V:iltor  Swootinaii,  ouo  of  tlio 
jurors  atorosaiil,  by  wlioin  the  said  sup- 
posed iiuiii'tnuMit  was  found  a  true  bill 
as  aforesaid,  was  not,  at  the  time  ot 
his  bein>j  sworn  on  tlie  grimd  int|uest 
aforesaid,  nor  at  the  time  of  his  fiiid- 
injj  tlie  said  sui>posed  indictnient  a  true 
bill,  as  aforesaid,  an  inhabitant  of  the 
county  of  the  city  of  Uublin,  or  resi- 
dent within  the  same,  or  a  freeman 
of  the  city  of  Dublin,  or  seised  of  any 
estate  of  freehold  in  the  said  county 
of  the  city  of  Dublin,  and  this  he  the 
said  Charles  Gavan  DulYy  is  ready  to 
verify;  wherefore  he  prays  judgment 
of  the  said  indictment,  and  that  the 
same  may  be  quashed,  and  so  forth. 

"And  for  a  further  plea,  in  this  be- 
half,   the    said    Charles    Gavan     Duffy, 
protesting   as    he    hath   above    testified, 
saith    that    he    ought    not    to    be    com- 
pelled to  answer  the  said  supposed  in- 
dictment, and   that   the   same   ought   to 
be    quashed;     because     he     saith     that 
Patrick   Boylan,   another  of  the  jurors 
aforesaid    by   whom   the    said    supposed 
bill    of    indictment    was    found    a    true 
bill,  as  aforesaid,  was  not,  at  the  time 
of    his    being    sworn    on    the   grand   in- 
quest aforesaid,  nor  at  the  time  of  his 
finding  the  said  supposed  indictnient  a 
true    bill,    as    aforesaid,    an    inhabitant 
of   the   county   of   the   city   of   Dublin, 
or  resident  within  the  same,  or  a  free- 
man of  the  city  of  Dublin,  or  a  burgess 
of  the  said  city,  or  seised,  or  possessed 
of,  or  entitled  to  any  lands,  tenements 
or  hereditaments  within  the  said  coun- 
ty of  the  city,  for  any  estate  of  free- 
hold,  or  any  less  estate,  or  entitled  to 
any  property  within  the  said  county  of 
the   city,    in   respect   of   which   he,   the 
said   Patrick  Boylan,   was   liable   to  be 
rated    to    the    relief    of    the     poor,     or 
for   county,   parish   or   municipal   taxes, 
and    this    he    the    said    Charles    Gavan 
Duffy    is    ready    to    verify;    whereupon 
he   prays  judgment   of   the  said   indict- 
ment,   and    that    the     same     may     be 
quashed,  and  so  forth,"     Reg.  v.  Duffy 
4  Cox  C.  C.  172.  ' 


may  have  a  residence  outside  the  city, 
he  may  spend  liis  time  in  it."  Demur- 
rer sustained  because  of  statute  above 
suggested. 


GUARANTY. 


A. 

B. 

C. 
D. 

J*:. 
rv. 

A. 
B. 

c. 

D. 
I. 


^ote.— ''But  it  is  said  that  a  juror 
cannot  legally  aot  as  such,  unless  he 
be  of  the  body  of  the  county,  and  that 
Mr.  Boylan  cannot,  consistently  with 
this  plea,  be  considered  as  of  the  body 
of  the  county.  But  I  take  it  he  may 
consistently,  with  anything  in  this  plea 
be  a  merchant  in  this  city;  he  may 
have   a    partner   there,    and    though    he 


I.  Declaration,    Goods    Sold   to   Tliird 
Person,  ."ii'.s 

II.  Plea  of  Statute  of  Frauds,  539 

III.  Complaints,   r,:]9 
On  Contract  for  Work  and  Labor, 

539 
For  Paiimcnt  of  h'rnt,  539 
Goods   Sold   to    Third  Person,  540 
Precedent   Debt,   540 
Of    Mortgage    To    Becover    Defi- 

ciencif,  540 
Answers,  541 
Denial  of  Performance,  541 
Departure  From  Guaranty,  541 
Denial  of  Notice,  541 
Answer    on    Guaranty,     If'ant    of 

Privity,   541 

Declaration  on  Promise  To  Be  Ac- 
countable for  Goods  Sold  to  Third 
Person. 
For  tliat  whereas,  heretofore,  to-wit, 
on,    etc.    (day    of    guarantee    or    about 
it)     at,    etc.    (venue)     in    consideration 
that    the   said    plaintiff,   at    the    special 
instance  and  request  of  the  said  defend- 
ant, would    (here  set   out   the   terms  of 
the    guarantee    as    relates    to    the    con- 
sideration   for    it.      In    the    case    upon 
wliich    this    form    was    framed    it    was 
thus)    (sell  and  deliver  to  one  E.  F.  on 
credit,    all    such   goods   as    he    the    said 
K.  F.  should  have  occasion  for  and  re- 
quire of  the  said  plaintiff'  in  *  the  way 
of    his   trade   and   business   of   a    hemp 
merchant)    he    the    said    defendant    un- 
dertook, and  then   and  there  faithfully 
promised    the    said    plaintiff    (here    set 
out   the   defendant's  promise,   which  in 
thg    case    upon    which    this    form     was 
drawn,  was  thus   (to  be  accountable  to 
the  said   plaintiff  for  whatsoever  goods 
ho  the  said  plaintiff'  should  sell  and  de- 
liver  to   the   said    E.   F.   as   aforesaid). 
And   the    said   plaintiff  avers,   that    he, 
confiding    in    the   said   promise   and   un- 
dertaking   of    the    said    defendant,    did 
afterwards,  to-wit,  on  the  day  and  year 
aforesaid,    at,    etc.     (venue)     aforesaid 
(here    aver   plaintiff's   performance     ot 
the    consideration,    and    which    may    be 
thus,    mutatis    mutandis)     sell    and    de- 
liver to  the  said  E.  F.  on  certain  credit, 
then    and    there    agreed    upon    between 
the    said    plaintiff    and    E.    F.    certain 
goods  of  great  value,  which  he  the  said 
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E.  P.  then  and  there  had  occasion  for 
and  required  of  the  said  plaintiff,  in 
the  way  of  his  trade  and  business,  and 
at  and  for  certain  reasonable  prices 
then  and  there  agreed  upon  by  and  be- 
tween the  said  plaintiff  and"  the  said 
E.  P.  (or,  if  no  stipulated  price,  say 
"at  and  for  certain  reasonable  sums  of 
money,  amounting,  etc.")  amounting  in 
the  whole  to  a  large  sum  of  money, 
to-wit,  the  sum  of  1,  of  law- 
ful money  of  Great  Britain,  and  that 
although  the  said  credit  and  the  time 
for  payment  of  the  price  of  the  said 
goods,  by  the  said  E.  F.  to  the  said 
plaintiff,  hath  long  since  elapsed,  yet 
the  said  E.  F.  hath  not  (although  he 
was  afterwards,  to-wit,  on  the  day  and 
year  last  aforesaid,  at,  etc.  (venue) 
aforesaid,  requested  by  the  said  plaintiff 
so  to  do)    as  yet  paid  to   him   the  said 

sum  of  1.,  or  any  part  thereof, 

but  hath  hitherto  wholly  neglected  and 
refused  so  to  do,  to-wit,  at,  etc. 
(venue)  aforesaid,  of  all  which  said 
premises  the  said  defendant  afterwards, 
to-wit,  on  the  day  and  year  last  afore- 
said, there  had  notice;  yet  the  said 
defendant  not  regarding  liis  said  prom- 
ise and  undertaking,  but  contriving  and 
intending  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  hath  not 
as  yet  accounted  to  the  said  plaintiff', 
or  paid  the  said  sum  of  money,  or  any 
part  thereof,  for  the  said  goods,  or  any 
part  thereof  (although  he  the  said  de- 
fendant afterwards,  to-wit,  on  the  day 
and  year  last  aforesaid,  at,  etc.  (venue) 
aforesaid,  was  requested  by  the  said 
plaintiff  so  to  do),  and  hath  hitherto 
wholly  neglected  and  refused,  and  still 
■wholly  neglects  and  refuses  so  to  do,  and 

the  said  sum  of  1,  still  remains 

wholly  du?  and  unpaid  to  the  said 
plaintiff,  to-wit,  at,  etc.  (venue)  afore- 
said. (Add  such  special  counts  as  may 
be  necessary.)      2  Chit.  PI.  .314a. 

n.    Plea  of  Statute  of  Frauds  to  Dec- 
laration on  Guaranty. 

Because  he  saith,  that  the  several 
supposed  promises  and  undertakings  in 
the  .said  (first  and  second)  counts  re- 
spectively mentioned,  wore  special 
promises,  and  each  of  them  was  a  spe- 
cial promise  for  the  debt  of  another 
person,  to-wit,  the  said  A.  P.  and  that 
no  agreement  in  respect  of,  or  relating 
to,  the  supposed  causes  of  action  in  the 
(first  and  sccnnd)  counts  of  the  said 
derlaratinn.  or  eitlier  of  them,  nor  any 
memorandum,  or  note  thereof,  wherein 


the  consideration  or  considerations  for 
the  said  special  promises,  or  either  of 
them,  was  or  were  stated  or  shown, 
was  or  is  in  writing,  or  was  or  is  signed 
by  the  said  defendant,  or  by  any  other 
person  by  him  thereunto  lawfully 
authorized,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided: 
and  this,  etc.     3  Chit.  PI.  909. 

III.    Complaints. 

A.  Complaint  Against  Principal  and 

Guarantors  in  Contract  for  Work 
and    Labor. 

I.  That  heretofore  certain  articles  of 
agreement  were  made  and  entered  into 
between  the  plaintiff,  of  the  first  part, 
and  the  said  defendant  W.  of  the  sec- 
ond part,  under  their  respective  handa 
and     seals,     and     bearing     date     the 

^ day    of   ,    18 ,    of 

which  a  copy  is  hereto  annexed  as  a 
part  of  this  complaint,  and  marked  Ex- 
hibit A. 

II.  That   on   the   day    of 

— ; ,    18 ,    simultaneously    with 

said  agreement,  and  in  consideration 
thereof,  the  said  defendants  X.,  Y.,  and 
Z.  executed  an  agreement  in  writing, 
under  their  respective  hands  and  seals, 
written  at  the  foot  of  said  agreement, 
of  which  a  copy  is  hereto  annexed  as 
a  part  of  this  complaint  and  marked 
Exhibit   B. 

III.  That  the  plaintiff  afterwards 
duly  performed  all  the  conditions  of 
the  said  contracts  on  his  part,  and  that 
the   same   were  fully  completed  on   the 

day  of  ,  IS ,  and 

that  on  that  day  he  was  entitled  to 
have  and  receive  from  the  said  defend- 
ant W.,  and  the  said  defendants  X., 
Y.,  and  Z.,  upon  tlie  said  contract,  for 
the  said  work,  a  large  sum  of  money, 
viz.,  the  sum  of  dollars. 

IV.  That  the  said  defendants  have 
wholly  failed  to  perform  the  said  con- 
tracts on  their  parts,  and  have  wholly 
neglected   and    refused    to  pay  the   said 

sum   of  dollars,   and   are   now 

indebted  to  the  plaintilT,  ujton  the  said 
contract,  in  the  sum  aforesaid,  with  in- 
terest from,  etc.     1   Abb.  Forms  293. 

B.  Complaint  Against  Guarantors  for 

Payii\cnt  of  licnt. 

I.      That    on   or   about   the  

day  of ,  18 ,  one  M.  N.,  l)y 

agreement  in  writing  with  this  plain- 
tiff, hired  of  the  plaintiff  (very  briefly 
designate  the  premises,  e.  g.,  thus,  the 

l)ni!ding  No. ,  in  the 

city  of ,  at  the  yearly  rent  of 
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ilollars,    jmyaltlo     (quarterly)  j  tlu'ieaftor   duly     doniandod     from     said 


on  the days  of,  oto. 

II.  Tluit  tlio  di'fiMuUiut,  in  con- 
sideration of  tlie  promises  and  of  one 
dollar  to  liim  paid,  and  as  security  for 
the  punctual  payment  of  said  rent,  then 
and  tliere  subscribed  and  delivered  to 
the  plaintilV  an  aiireement  in  writiny:, 
of  winch  the  foUowinjj  is  a  copy:  (copy 
of  Ki''"'i"*y»  or  say,  au  agreement  in 
writinjj,  and  thereby  agreed  that  if  any 
default  should  be  made  therein,  he 
would  pay  to  the  plaintitf  such  sum  or 
sums  of  money  as  should  be  suflicient 
to  make  up  such  deficiency  and  fully 
satisfy  the  conditions  of  said  agree- 
ment, witliout  requiring  anj^  notice  of 
nonpayment,  or  proof  of  demand 
made). 

III.  That  said  :\r.  N.  Ras  made  de- 
fault   in    the    payment    of    the    sum    of 

dollars,  which  was  due  for  said 

rent  on,  etc. 

IV.  That  before  the   commcuccment 

of  this  action  (and  on  the  day 

of ,  18 ),  the  plaintiff  (duly 

demanded  of  said  M.  N.  payment  there- 
of, and  gave  to  the  defendant  due  no- 
tice and  proof  of  said  demand  and  non- 
payment, and  then  and  there)  duly  de- 
manded payment  from  the  defendant 
of  said  sum;  but  no  part  thereof  has 
been  paid.     1  Abb.  Forms  291. 

C.  Complaint  on  Agreement  To  Be 
Answerable  for  Goods  Sold  to 
Third  Persons. 


That    on 

,   18 — 


the 
-,  at 


day    of 
in   con- 


sideration that  the  plaintiff,  at  the  re- 
quest   of   the   defendant,   would   sell   to 

one    M.    N.,   on    a   credit    of    

months,  such  goods  as  said  M.  N.  should 
desire  to  buy  of  this  plaintiff  (or 
other  consideration),  the  defendant 
promised  to  be  answerable  to  the  plain- 
tiff for  the  payment  by  said  M.  N.  of 
the  price  of  goods  so  sold  on  credit 
(if  the  amount  of  the  guaranty  was 
limited,  add,  to  an  amount  not  exceed- 
ing a  total  credit  of  dol- 
lars at  any  one  time,  or  otherwise  as 
the  limit  may  have  been). 

II.  That  this  plaintiff  afterwards, 
and  on  the  faith  of  said  guaranty,  sold 
and  delivered  to  said  M.  X.  (designate 
briefly  the  goods  sold),  for  the  sum  of 

dollars,     upon     a     credit     of 

months,    which    sum    became 

due  therefor  from  said  M.  N.  to  this 
plaintiff,   on,   etc. 

III.  That  payment  of  the  same  was 


M.  N.,  b\i1  the  saine  was  not  paid;  of 
all  which  due  iiolico  was  given  to  the 
tlefendaiit. 

IV.      That    on    the    day    of 

,  18 ,  at  ,  jtaynient 

of  the  same  was  duly  demanded  l)y  the 
plaintiff  from  the  defendant,  but  no 
part  thereof  has  been  jvaid  (except  the 
sum  of,  etc.)   1  Abb.  Forms  294. 

D.     Complaint   on    Guaranty   of   Prec- 
ede nt  Debt. 

I.     That     on     the    day    of 

.    18 ,  at  ,   one   M, 


N.,  being  then  indebted  to  this  plaintiff 

in   the  sum   of  dollars,   which 

sum  was  then   (or,  on  the  day 

of  ,   18 ,   became)    due   and 

payable  to  the  plaintiff,  the  defendant 
made  and  subscribed  a  memorandum  in 
writing,  of  which  the  following  is  a 
copy:  (copy  of  the  guaranty),  and  de- 
livered the  same  to  the  plaintiff  (or, 
made  and  subscribed  a  memorandum  in 
writing,  expressing  the  consideration 
thereof;  or,  under  seal,  and  thereby 
promised  to  the  plaintiff  to  answer  to 
liim  for  said  debt). 

II.  That  the  plaintiff  duly  per- 
formed all  the  conditions  thereof  on 
his  part,  and  there  is  now  due  to  him 
thereon  from  the  defendant  the  sum  of 
dollars,    with    interest    from, 


etc.     1   Abb.  Forms  295. 

E.     Complaint    Against    Guarantor   of 
Mortfiage  To  Eeeover  Deficiency. 

I.  That    on    or   about    the   ■ 

day  of  ,  18 ,  the  defend- 
ants entered  into  an  agreement  in  writ- 
ing with  the  plaintiff,  under  their  hands 
and  seals,  of  that  date,  in  the  words 
and  figures  following:  (copy  of  agree- 
ment). 

II.  That  the  principal  sum  secured 
by  the  bond  and  mortgage  referred  to 
in  the  said  agreement,  became  due  and 
payable  on,  etc.,  and  that  on  or  about, 
etc.,  the  plaintiff  commenced  an  action 
in    the    supreme   court    for    the    county 

of  for  the  foreclosure  of  said 

mortgage,  the  principal  sum  thereof, 
with  interest,  not  having  been  paid; 
and  such  proceedings  were  thereupon 
had,    that    on    the    day    of 

IS ,  a  decree  or  judgment 


order  in  said  action  was  made  by  the 
said  court,  for  the  foreclosure  of  the 
said  mortgage  and  sale  of  the  premises; 
and  that  if  the  proceeds  of  such  sale 
should  be  insufficient  to  pay  the  amount 
reported   due  to  the  plaintiff,  with  iu- 
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terest  and  costs,  the  amount  of  such 
deficiency  should  be  specified  in  the  re- 
port of  sale  therein,  and  W.,  one  of  the 
defendants  therein,  should  pay  the  same 
to  the  plaintiff. 

III.  That  pursuant  to  said  decree  or 
judgment-order,  the  premises  were  duly 
sold  on.  etc.,  by  the  sheriff  of,  etc.,  for 
the  price  or  sum  of,  etc.  (and  that  the 
plaintiff  became  the  purchaser  thereof). 

IV.  That,  upon  said  sale,  there  oc- 
curred a  deficiency  of,  etc.,  as  appears 
by  the  sheriff's  report  of  said  sale,  duly 
filed  in  the  office  of  the  clerk  of,  etc., 
and    that     thereupon,     to-wit,     on     the 

day    of   ,    18 ,     a 

judgment  was  rendered  in  said  court 
against  W.  in  favor  of  the  plaintiff,  for 
the  said  sum  of,  etc.,  with  interest  from 

,  18 ,  of  which  no  part  has 

ever  been  paid. 

V.  That  before  the  commencement 
of  this  action,  he  demanded  of  the  de- 
fendants payment  of  the  amount  of 
such  deficiency,  and  at  the  same  time 
tendered  to  them  an  assignment  of  said 
judgment  against  W.,  duly  executed  by 
the  plaintiff,  but  that  the  defendants 
refused  to  pay  the  same,  and  have  ever 
since  neglected  and  refused  to  pay 
the  same,  although  the  plaintiff  has  al- 
ways been,  and  still  is,  ready  and 
willing  to  deliver  to  said  defendants  an 
assignment  of  said  judgment  upon  be- 
ing paid  the  amount  due  thereon.  1 
Abb.   Forms   295. 

IV.    Answers. 

A.  Answer,  Denial  of  Plaintiff's  Per- 

formance. 
That  the  plaintiff  did  not   supply  the 
goods    (or   render   the   services)    to    the 
said    M.    N.    alleged   in    the    complaint. 
2  Abb.  Forms  90. 

B.  Benial  of  Plaintiff's  Performance, 

Departure  from  Guaranty. 
That  the  defendant  did  not  promise 
to  be  answerable  generally  to  tiio 
plaintiff  for  the  price  of  goods  sold  to 
the  defendant,  but  only  for  goods  to 
an  amount  not  exceeding  dol- 
lars  (nr,  to  be  sold  on  a  credit  not  ex 

ceeding  months),   which   limit 

the    plaintiff    exceeded    in    his     alleged 
sale.     2  Abb.   Forms  90. 

C.  Answer,  Denial  of  Notice. 

That  no  notice  of  the  furnishing  said 
goods  (or,  rendering  said  services)  to 
said  M.  N.  was  given  to  the  defendant. 
'2   Abb.   Forms  90. 


D.  Ansiver  on  Guaranty,  Want  of 
Privity. 

"Fourth— The  defendant,  further  an- 
swering, denies  that  the  plaintiff  sold 
and  furnished  said  Lichtenberger  goods 
and  materials  as  alleged  in  said  peti- 
tion, and  denies  that  said  alleged  sales 
were  made  to  said  Lichtenberger  with 
the  knowledge  and  consent  of  the 
plaintiff  and  at  his  request,  and  denies 
that  the  defendant  requested  the  plain- 
tiff to  sell  any  goods  whatever  to  said 
Lichtenberger,  or  ever  in  any  manner 
whatever  agreed  to  become  "liable  for 
the  same,  and  denies  that  there  is  due 
the  plaintiff  the  sum  of  $881  from  said 
Lichtenberger,  or  any  part   thereof. 

"And  the  said  d^efendant,  further 
answering,  denies  that  he  is  indebted 
to  the  plaintiff  in  any  sum  whatever." 
Crane  Co.  v.  Specht,  39  Neb.  123,  57 
N.  W.  1015. 

Note. — Defendant  admitted  guaranty 
to  predecessor  in  business.  Plaintiff" 
was  a  re-organized  corporation.  Guar- 
anty under  former  name. 
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CROSS-'REFEEEXCKS: 
Infants  : 

I'otitioii  for  Appoint moiit  of  Ciuard- 
iaii  for   Infant    l)ofoiulant; 

rotition  for  Appoint  nu-nt  of  Pro- 
ohoin  Ami  for  Infant    I'laintifl'; 

Order  Appoint inj^  Uuardiau  for  In- 
fant  IH'fondant; 

Order  Appointing  rroehein  Ami; 

Order  That  Defendant  J'rocure  Ap- 
pointment   of  Guardian; 

Order  Appointing  Guardiau  for  In- 
fant Defendant  on  Failure  To  Pro- 
cure Appointment  by   Infant; 

Bond  by  I'rocliein  Ami  to  Infant  for 
Moneys  Which  May  Be  Kecovered. 
Partition  : 

Petition  for  Appointment  of  Guard- 
ian in   Partition; 

Bond  of  Guardiau  in  Partition; 

Order   for   Appointment   of   Guardian 
in  Partition. 
Service  of  Process  and  Papers: 

Petition  for  Appointment  of  Guard- 
ian Ad  Litem  for  an  Infant  After 
Publication  of  an  Order  To  Ap- 
pear. 

Petition  for  Guardian  Ad  Litem  of 
Infant  Plaintiff  Over  Fourteen. 

the    court     (or     to     lion. 

,     judge     of     the     


L 

To 


court). 

The    petition    of   A.   B.,     an     infant, 
shows, 

I.  That    your   petitioner  was   of   the 

age   of  years  on  the  

day  of  last;   and  is  the  only 

minor  child  of  C.  B.,  deceased,  and  re- 
sides with  his  mother  at  ,  and 

that  he  has  no  general  guardian  ap- 
pointed pursuant  to  law  (or,  otherwise 
show  what  guardianship  the  petitioner 
has). 

II.  State  the  cause  of  action  briefly, 
for  instance  as  follows:  That  said  C.  B. 

died  on  the  day  of  , 

seized  in  fee  simple  of  certain  premises 
(describing  them  briefly)  which  were 
leased  by  the  said  C.  B.  at  the  time  of 
his  death  to  one  Y.  Z.  That  said  C.  B. 
by  his  last  will,  devised  said  premises 
to  your  petitioner  and  his  brother, 
D.  B.,  in  equal  undivided  moities.  That 
said  Y.  Z.  is  now  indebted  to  your 
petitioner  and  the  said  D.  B.  in  the 
sum  of  one  hundred  dollars,  rent  of 
said  premises  accrued  since  the  death 
of  C.  B.  aforesaid.  That  your  peti- 
tioner Is  desirous  of  commencing  with 
said  D.  B.  an  action  against  Y.  Z.  for 
the  recovery  of  said  rent,  and  your  pe- 


titioner is,  as  ho  is  advised,  a  necessary 
party  plaintiff  to  sucli  action. 

Tliat  M.  JS.,  the  uncle  of  your  peti- 
tioner,   of ,    is   worth,    as   your 

petitioner  is  informed  and  believes,  at 
least  the  sum  of  live  hundred  dollars, 
over  and  above  all  just  debts  and 
liabilities,  and  is  a  competent  and  re- 
sponsible person  to  become  the  guard- 
ian of  your  petitioner  in  such  action. 

Wherefore  your  petitioner  asks  that 
M.  JM.,  or  some  other  competent  person, 
may  be  appointed  guardian  ad  litem  of 
your  petitioner  to  commence  and  carry 
on  sucli  action  for  your  petitioner.  1 
Abb.  Porms  53. 
Vcnfication. 

A.  B.,  being  duly  sworn,  says,  that 
he  has  read  (or,  heard  read)  the  fore- 
going petition,  subscribed  by  him,  and 
knows  the  contents  thereof;  and  tliat 
the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  staled 
on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 
1  Abb.  Forms  54. 
Consent  of  Proposed  Guardian. 

1  hereby  consent  to  become  the 
guardian  of  A.  B.,  to  bring  the  action 
above  referred  to.     1  Abb.  Forms  54. 

Note. — The  preceding  and  following 
forms  must  be  varied  to  conform  to 
the    statutes    of    the    particular    states. 

II.      Order    Appointing    Guardian    Ad 

Litem  for  Infant  Plaintiff. 
(Name  of  the  court.)  In  the  matter 
of,  the  petition  of  A.  B.,  an  infant, 
for  the  appointment  of  a  guardian  ad 
litem.  At  a  special  term,  etc. 
On  reading  and  filing  the  annexed 
petition  of  A.  B.,  for  the  appointment 

of  as   his  guardian  ad   litem, 

and  the  consent  of  said  (and 

it   being  made   satisfactorily  to  appear 

to    the    court    that    said   is   a 

competent  and  responsible  person):* 

Ordered,  that  be  and  here- 
by is  appointed  guardian  ad  litem  of 
A.  B.,  infant  above  named,  and  author- 
ized to  prosecute  for  him  as  such  guard- 
ian, the  action  mentioned  in  the  an- 
nexed petition  (in  partition  cases,  add, 
on  his  executing  to  the  people  of  this 
state,  and  duly  acknowledging  and  fil- 
ing, a  bond  in  the  penalty  of  

dollars   [to  be  fixed  by  the  court],  and 

with   sureties    [one    or    more, 

as  the  court  may  direct],  to  De  ap- 
proved by  a  justice  of  this  court,  con- 
ditioned for  tlic  faithful  discharge  of 
the   trust   committed   to   such  guardian, 
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and  to  render  a  just  and  true  account 
of  his  guardianship,  in  all  courts  and 
places  -when  thereunto  required).  1  Abb. 
Forms  56. 

UL  Petition  by  General  Guardian,  or 
Relative,  or  Friend,  for  Appoint- 
ment of  Guardian  Ad  Litem  for 
Infant  Plaintiff  Under  Fourteen. 

To  the  court. 

The  petition  of  G.  H.,  respectfully 
shows: 

I.  That  your  petitioner  is  the  testa- 
mentary guardian  of  A.  B.,  an  infant 
under  fourteen  years  of  age,  duly  ap- 
pointed by  the  will  of  C.  B.,  his  father 
(or,  is  the  general  guardian  of  A.  B., 
an  infant  under  the  nge  of  fourteen 
years,     duly     appointed     such    on     the 

day   of  ,   18 ,  by 

the   order   of   M.   N.,   surrogate   of   the 

county   of  ,   or,   is   the   father, 

or,  other  relative  of  A.  B.,  an  infant 
under  the  age  of  fourteen  years). 

II.  That   said  A.  B.   was    

years    old    on    the    day    of 


last,  and  resides  at 


with  the  petitioner. 

m.  Set  forth  concisely  the  cause 
of  action. 

IV.  That  your  petitioner  i^5  desirous 
of  bringing  an  action  to  recover  the 
amount  due  on  the  foregoing  facts  (or, 
to  foreclose  the  said  mortgage,  or, 
stating  other  relief  sought),  on  behalf 
of   said   A.   B. 

(If  the  petitioner  seeks  appointment 
of  himself,  add,  that  your  petitioner  is 
willing  to  become"  the  guardian  ad  litem 
of   said   A.    B.,    and    that    he    is    worth 

dollars  over  and  above  all  his 

debts  and  liabilities,  and  property  ex- 
empt b}'  law  from  execution;  that  he 
is  the  general  guardian  of  the  petition- 
er [or,  of  the  infant  aV)ove  named,  or, 
fhat  he  is  an  attorney  and  counsellor 
of  this  court].  That  he  is,  fully  com- 
petent lo  understand  and  protect  the 
rights  of  the  infant,  and  has  no  in- 
terest adverse  to  that  of  the  infant, 
and  is  not  connected  in  business  with 
the  attorney  or  counsel  of  the  adverse 
party   or  any  of  them.) 

Wherefore  your  petitioner  asks  that 
he   may   be   appointed    (or,   that   F.   G., 

who   resifles   at   ,   in    this   state, 

and  who  is  a  competent  and  responsible 

person,  ami  worth  dollars  over 

all  his  flrbts  and  liabilities,  and  prop- 
erty exempt  V)y  law  from  execution, 
may  be   appointed)    guardian   ad   litem 


of  said  A.  B.,  to  prosecute  said  action 
for  him.     1  Abb.  Forms  58. 

IV.  Notice  of  Application  for  Guard- 

ian  Ad   Litem   by    Relative    or 
Friend. 

(Name  of  court.)  In  the  matter  of  the 
petition  of  C.  D.  for  the  appointment 
of  a  guardian  ad  litem  for  A.  B.,  an 
infant. 

To   ■■ — .      Take   notice    that    on 

the  annexed  petition  (consent  and  affi- 
davits) an  application  will  be  made  to 
this    court,   at    a   special    term    thereof, 

to  be  held  at ,  on  the 

day   of   ,    18 ,   at   

o'clock  in  the  forenoon,  for  an  order 
appointing  E.  F.  guardian  ad  litem  of 
A.  B.,  infant  above  named,  and  author- 
izing him  to  prosecute  the  action  re- 
ferred to  in  said  petition.  1  Abb. 
Forms  59. 

V.  Petition  by  Infant  Defendant  for 

the  Appointment  of  a  Guardian 
Ad  Litem. 
To    honorable    ,     one     of     the 

justices  of  the  court. 

The  petitioner  Y.  Z.,  one  of  the  de- 
fendants above  named,  respectfully 
shows, 

T.  That  an  action  has  been  com- 
menced against  your  petitioner  in  this 
court  by  A.  B.  (here  state  object  of  the 
action). 

II.  That  your  petitioner  is  an  infant 

of   the    age    of   years    on    the 

day  of  last,  and  re- 

siiles   with  his   father  at  ,   and 

that  is  his  general  guardian. 

III.  That  twenty  days  have  not 
elapsed  since  the  service  of  the  sum- 
mons upon  the  petitioner  (or,  that  no 
application  for  appointment  of  guard- 
ian ad  litem  to  appear  on  behalf  of 
your  petitioner,  in  said  action,  has  been 
made,  to  the  best  of  your  petitioner's 
knowledge  and  belief). 

Wherefore  your  petitioner  asks  that 
O.  H.  may  be  appointed  his  guardian 
ad  litem,  to  appear  and  defend  said 
action  on  his  belialf.  1  Abb.  Forms 
fiO. 

VI.    Order  Appointing  Guardian  for  In- 
fant Defendant. 

(As  in   II   to  the  *.) 

Ordered,  that be  and  hereby 

is  appointed  guardian  ad  litem  for  the 
petitioner,  and  authorized  and  rljrected 
to  appear  and  rlefend  on  his  behalf  the 
action  mentioned  therein.  1  Abli.  Forms 
60. 
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VII.  Petition  for  Guardian  Ad  Litem 
by  Relative  or  Fricud  of  Infant 
Defendant. 

To    the    hoiiorabio    ,      (Or,    to 

the court.) 

The  petition  of  C.  D.  shows: 

I.  That  the  above-entitled  action 
has  been  conHueni-cd  by  service  of  sum- 
mons  upon    Y.    Z.    (or,   upon   , 

one  of  the  defendants  above  named). 
That  the  object  of  the  action  is  (here 
state  it  concisely). 

II.  That    the    defendant    Y.    Z.    is 

an    infant,   years    old    on    the 

day  of  last   (and  if 

he  is  over  fourteen  years,  add,  and  has 
neglected  to  apply  for  ine  appointment 
of  a  guardian  ad  litem  in  this  action). 
That  he  resides  with  the  petitioner, 
who  is  his  father,  and  that  he  has  no 
general  guardian  (or,  otherwise  state 
what  guardianship  he  has). 

Wherefore  your  petition  asks  that  a 
guardian  ad  litem  be  appointed  to  ap- 
pear and  defend  said  action,  on  behalf 
of  the  infant.     1  Abb.  Forms  62. 

VIII.  Notice  to  Defendant '  or  His 
Guardian,  That  Plaintiff  Will  Ap- 
ply for  Guardian  Ad  Litem, 

To  Y.  Z..  one  of  the  defendants. 

Take  notice,  that  unless  you  procure 
the  appointment  of  a  guardian  ad 
litem,  to  appear  and  defend  this  action 
on  your  behalf,  within  twenty  days 
from  the  service  of  the  summons  here- 
in upon  you  (or,  unless  the  defendant 
Y.  Z.  procures  the  appointment  of  a 
guardian  ad  litem  to  appear  and  de- 
fend  this   action   on    his   behalf   within 

twenty  days  from  the  day  of 

■,    18 ,    the     date     of     the 

service  of  the  summons  herein  upon 
him),  an  application  will  be  made  to 
this    court    at    a    special    term    thereof, 

to  be  held   (or,  to  Hon.  ),  on 

the  day  of  ,   i8 -, 

at  o'clock  in  the  forenoon  for 

an  order  appointing  some  suitable  and 
competent  person  guardian  ad  litem 
for  you  (or,  for  said  defendant  Y.  Z.), 
and  authorizing  and  directing  him  to 
appear  and  defend  the  above  entitled 
action  in  your  behalf  (or,  in  behalf 
of  said  defendant  Y.  Z.),  and  for  such 
other  and  further  relief  as  may  be  just. 
1    Abb.    Forms   64. 

IX.  Order  of  Appointment  on  Defend- 

ant's Failure  To  Procure  the  Ap- 
pointment After  Notice. 


plication  on  the  part  of  the  defendant 
for  the  appointment  for  guardian  ad 
litem,  and  on  motion  of  Q.  B.,  coun- 
sel  for  the   i)laintifr, 

•Ordered,  that  —  be  and  here- 
by is  appointed  guardian  ad  litem  of 
tlie  infant  defendant  Y.  Z.  in  this 
action,  and  is  authorized  and  directed 
to  appear  and  defend  the  same  on  his 
behalf  as  such  guardian.  1  Abb.  Forms 
67. 

X.    Petition  for  Guardian  Ad  Litem  in 
Case  of  Publication. 

A.  B.,  of  ,  plaintiff  (or,  at- 
torney for  the  plaintiff)  in  this  ac- 
tion, being  duly  sworn,  says,  that  this 
action  is  now  pending  in  this  court, 
being  brought  for  (the  partition  of  real 
estate,  situated  in  the  county  of 
),  that  the  defendant  Y.  Z.  is 


a  necessary  or  proper  party  thereto, 
but  is  an  infant  under  the  age  of 
twenty-one   years,   and   resides  without 

the  state,   to-wit,   at  (as   the 

deponent  is  informed  and  verily  be- 
lieves,  by   W.   Z.,   the   brother   of  said 

infant,  who  resides  at  ),   (and 

that  there  is  no  regular  communica- 
tion by  mail  with  such  place)  (or,  re- 
sides without  this  state,  but  the  place 
of  his  residence  is  not  known  to  the 
defendant,  and  his  residence  cannot  on 
due  inquiry  be  ascertained  by  the  pe- 
titioner, although  he  has  diligently 
made  such  inquiry,  stating  how). 
That  this  action  was   commenced  by 

service  of  the   summons  upon 

(or,  by  order  for  the  service  of  sum- 
mons upon   said  infant  by  publication, 

made    by    this    court    on    the    

day  of  ,  and  the  first  publica- 
tion of  the  same  was  made  on  the 
lay  of  ). 


That  no  appearance  by  or  on  behalf 
of  said  infant,  and  no  application  for 
an  appointment  of  a  guardian  ad  litem 
by  him,  or  on  his  behalf,  has  been 
made,  to  the  best  of  this  deponent's 
knowledge  and  belief. 

Wherefore,  etc.     1  Abb.  Forms  72. 

Note. — 7n  case  of  service  by  publica- 
tion on  an  infant  defendant  the  pub- 
lication must  be  complete  before  the 
appointment  of  the  guardian  ad  litem. 

XI.      Order    Appointing    Guardian    Ad 
Litem  in  Case  of  Publication. 

On  reading  and  filing  the  affidavit  of 
A.  B.,  the  plaintiff  in  the  above-entitled 
cause,      setting      forth,      among      other 


On    reading    and    filing    the    annexed  '  things,    that   Y.   Z.,   one    of   the   above 
notice,  proof  of  service,  and  of  no  ap-  '  named  defendants,  is  a  non-resident  in- 
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fant,  and  that  no  guardian  has  been 
appointed  for  him  in  this  action;  on 
motion    of   B.    H.,    plaintiff's   attorney, 

it  is  ordered  that  J.  L.  F.  of  , 

counselior-at-law,  be  appointed  guard- 
ian ad  litem  of  said  infant  defendant  for 
the  purposes  of  this  action,  unless  the 
said  defendant,  or  some  one  in  his  behalf, 
within  twenty  days  after  service  of 
a  copy  of  this  order  in  the  manner 
herein  directed,  procure  a  guardian  ad 
litem  to  be  appointed,  and  give  notice 
thereof  to  the  plaintiff's  attorney. 

It  is  further  ordered,  that  this  or- 
der be  served  on  said  infant,  either 
by  personal  service  on  W.  Z.,  the 
mother  of  said  infant,  with  whom  he 
resides,  or  by  depositing  a  copy  there- 
of in  the  post-office  at  ,  prop- 
erly enclosed  in  an  envelope,  with 
postage  prepaid  and  directed  to  said 
W.   Z.,    at    her   place   of   residence;    to- 

wit,    the    town    of   ,    etc.    (or, 

specifying  such  other  mode  of  service 
as  the  court  shall  direct);  and  that 
such  guardian  execute  to  the  people  of 
this  state,  and  duly  acknowledge  and 
file  a  bond,  etc.  1  Abb.  Forms  73. 
XII.     In  Equity. 

A.  Petition    To   Assign    a    Guardian 

Ad   Litem    by    Infant    Defend- 
ant. 
(Title,  etc.) 

Showeth,  That  the  plaintiff  has  filed 
his  bill  against  your  petitioner,  who 
has  appeared  thereto  (and  is  preparing 
to  answer  the  same) ;  that  your  peti- 
tioner is  an  infant  under  the  age  of 
twenty-one  years. 

That  your  petitioner  is  advised  that 

of    ,     who     is     your 

petitioner's  (state  relationship),  is  «. 
proper  person  to  be  appointed  his 
guardian  to  defend  this  suit. 

Your     petitioner     therefore     humbly 

prays,   that   the   said   may   be 

assigned  his  guardian,  by  whom  he 
may  (answer  the  plaintiff's  bill  and) 
defend  this  suit. 

And,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins'  ed.)    2158. 

B.  Affidavit   for  Guardian  Ad  Litem 

to   Infant   Defendant. 
(Title,  etc.) 

I,  • ,  of  ,  solicitor  for 

the     above-named     (infant)      defendant, 

,   make   oath   and   say,   that  the 

said is    an    infant    under    the 

age   of  twenty-one  years,   and   A.   B.   of 

,   is   thn    (state   relationship)    of 

the    said    infant,    and    has    no    interest 


in  the  matters  in  question  in  this  cause 

adverse  to  the  said ;   and  the 

said    A.    B.    is    a   proper    person    to   be 
appointed     a     guardian     of     the     said 

,  by  whom  to  defend  this  suit. 

3    Dan.    Ch.    PI.    &    Pr.    (Perkins'    ed.) 
2178. 

C.     Petition    for    Appointment     of     a 
Guardian  Ad  Litem  for  Infant 
Defendant  by  Plaintiff. 
(Title,   etc.) 

Showeth, 

That  the  bill  in  this  suit  was  filed 
against  the  defendant  to  foreclose  a 
mortgage  executed  by  the  father  of 
said,  defendant,  who  is  now  deceased, 
in  his  lifetime,  to  your  petitioner,  and 
praj-ing  for  a  sale  of  the  mortgaged 
premises;  and  that  the  said  defendant 
claims  an  interest  in  the  said  prem- 
ises as  heir  at  law  of  her  father;  and 
the  said  defendant  C.  D.  resides  in  the 
town  of  ,  and  is,  as  the  peti- 
tioner is  informed  and  believes,  an  in- 
fant under  the  age  of  twenty-one  years, 
viz.,    of   the    age    of   fifteen   years   and 

upwards.      And    that    on    the   

day  of  process  in   this   cause 

was    duly    served    on    the    said    C.    D. 
requiring    her    t6    appear    and    answer 

the  said  bill,  returnable  on  the 

day  of  .     And  your  petitioner 

further  shows,  that,  although  more  than 
days    have    elapsed   since   the 


day  of  appearance  named  in  said  pro- 
cess, no  guardian  ad  litem  has  as  yet 
been  appointed  for  such  infant,  or  ap- 
plied for  by  her  or  by  any  persoa 
on  her  behalf,  to  the  knowledge  or  be- 
lief  of   your   petitioner. 

Your  petitioner,  therefore,  prays  that 
A.  H.,  the  clerk  of  this  court,  may 
be  appointed  guardian  ad  litem  of  such 
infant  defendant,  to  appear  and  de- 
fend this  suit  in  her  behalf.  And,  etc. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2159. 

D.  Order,  Guardian  Assigned  on  Ap- 
plication of  Infant  or  Non 
Compos. 

Upon  motion,  etc.,  who  alleged  that 
the  said  defendant  0.  is  an  infant  (or 
a  person  of  unsound  mind  not  so  found 
by  inquisition),  and  that  (name  and 
description  of  proposed  guardian)  is 
a  fit  and  proper  person  to  be  appointed 
his  guardian,  and  has  no  interest  in  tliig 
suit  adverse  to  the  said  infant  (or 
lunatic),  as  by  an  affidavit,  etc.,  ap- 
pears; and  upon  reading  tho  said  affi- 
davit,  this  court  doth   order,   that  the 
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said 


be    nssipncd    the    guard- 


ian of  the  said  infant  (or  hinatio)  C, 
bv  whom  ho  mav  defend  this  suit.  3 
Dan.  Ch.  PI.  &'  Pr.  (Perkins'  ed.) 
2359;  2  Seton  Dec.  (Eng.  cd.  1S62) 
12r)0. 

E.  Guardian  Assifincd  to  Infant  or 
\on  Compos  I^<fcndant  on  Mo- 
tion of  Plaintiff. 

On  motion  of  the  j)laintiff's  solicitor 
it  is  ordered  that  Mr.  A.  C.  C,  a  coun- 
sellor of  this  court,  be  appointed  guard- 
ian ad  litem  of  Anna  Thorndike  alias 
Bayerl,  an  infant  under  the  age  of 
twenty-one  years,  one  of  the  defend- 
ants "to  this  suit.  3  Dan.  Ch.  PI.  & 
Pr.   (Perkins'  ed.)    2360. 
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CROSS-KKFERENCES: 
Guardian  Ad  Litkm: 

Petition  by  Ueneral  Guardian,  or 
Relative,  or  Friend,  lor  Appoint- 
ment of  Guardian  Ad  Litem  for 
Infant  Under  Fourteen; 
Notice  to  Defendant  or  His  Guardian 
That  Plaintilf  Will  Apply  for 
Guardian  Ad  Litem. 
Infants: 

Order   Appointing    Guardian    of   Per- 
son  and   Maintenance; 
Order   for    Increase    of    Maintenance 
of   Infant. 
Insane  Persons: 

Petition  for  Guardian   for  Insane; 
Petition  for  Guardian  for  Insane  Per- 
son   Wliere    Appointee    Has    Failed 
To  Qualify; 
Citation  to'  Insane  Person,  Guardian- 
ship; 
Order    Appointing    Guardian    for    In- 
sane. 
Partition  : 

Bond    of   Guardian   in   Partition. 

I.     Proceedings  in  Equity. 

A.     Petition    for    Appointment    of    a 
General  Guardian. 
In    Chancery.      Before    the    Chancellor. 

To    the    chancellor    of    the    state    of 


The  petition  of  A.  B.,  of,  etc.,  an 
infant  over  the  age  of  fourteen  years, 
respectfully  showeth:  That  your  peti- 
tioner is  the  daughter  of  C.  B.,  late 
of,  etc.,  deceased,  and  is  of  the  age 
of  about  fifteen  years.  That  as  one 
of  the  devisees  of  her  said  father,  now 
deceased,  your  petition  is  seized  of  and 
entitled  to  an  estate  in  fee  in  and 
to  a  certain  house  and  lot  situate  in 
the    ward    of     the     city     of 


and  known  as  lot  No. 


street,    the    gross    income     of 

which  is  about  $ annually;  also 

to   a   certain    farm    or   lot   of   land   sit- 
uate  in   the    town    of  ,   in   the 

county  of  ,  consisting  of  about 

acres,    the    gross    annual    in- 
come   of    which    is     about     $ . 

That  she  is  also  entitled  to  the  follow- 
ing personal  estate,  viz:  a  horse  of  the 

value  of  about  $ ,  two  cows  of 

the    value    of    about    $ ■ each,    a 

promissory   note    given   by   J.    T.   to    her 
said   father   previous   to   his   death,   for 

the  sum  of  $ ,  and  interest  from 

the    day    of    ,    which 

note    became    due    and    payable    on    the 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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day  of 


last,  and  that 


no   part   thereof  has  been   paid. 

And  your  .petitioner  further  showeth, 
that  she  has  not,  to  her  knowledge  or 
belief,  any  other  property,  real  or  per- 
sonal, nor  any  right  or  interest  in  any 
other  property  than  that  above  speci- 
fied. That  on  account  of  her  tender 
age,  and  of  her  own  inability  to  pro- 
tect her  rights  and  interests,  she  is  de- 
sirous of  having  some  suitable  and 
proper  person  appointed  by  this  court 
to   take   charge  thereof. 

Your  petitioner  therefore  prays  that 
P.  M.,  of,  etc.,  physician,  who  is  her 
uncle,  may  be  appointed  the  general 
guardian  of  her  person  and  estate,  up- 
on his  giving  security  for  the  faithful 
performance  of  his  trust  as  such  guard- 
ian, according  to  the  statute,  and  in 
conformity  with  the  rules  and  practice 
of  this  court. 

And   your   petitioner,   etc. 

Dated,  etc.  A.  B. 

(Usual   jurat.) 

Consent   of   Guardian. 

1  hereby  consent  to  be  appointed  the 
general  guardian  of  the  above  peti- 
tioner; and  1  offer  as  my  sureties  W.  ISJ. 
and  K.  S.,  both  of,  etc. 

Dated,  etc.  P.  M. 

2  Barb.   Ch.   Pr.   645. 

Note. — Except  so  far  as  provided 
otherwise  by  statute,  the  appointment 
of  guardians  devolves  on  courts  exer- 
cising equity  jurisdiction  in  the  United 
States,  and  where  the  power  has  been 
conferred  on  probate  courts  the  equity 
courts  liave  concurrent  jurisdiction  un- 
less excluded  by  the  statute. 

B.     Master '.t  Heport,  on  Petition  for 
General  Guardian. 
In    Chancery.      Before    the    Chancellor. 

In   tlie  matter  of  the  petition   of  A. 

B.,  an   infant.     To  the   chancellor  of 

the  state  of  . 

In  pursuance  of  the  provisions  of  the 
and    rules    of    this 


court,  I,  the  subscriber,  the  master  re- 
siding nearest  to  the  resichMice  of  the 
said  infant,  do  certify  and  report  that 
the  petition  of  the  said  infant  in  the 
above  matter  having  been  presented  to 
me,  to  the  end  that  the  inquiries  and 
examinations  directed  by  the  said 
rule  might  be  made,  and  hav- 
ing been  attended  by  tlio  said  A.  B. 
and  her  solicitor,  I  liavo  proceeded  to 
make  such  iii(|iiirieH  and  examinations, 
having  previously  directed  notice  to 
be  given  to  the  mother  of  the  said  in- 


fant, with  whom  she  resides,  and  to 
G.  B.,  her  uncle,  to  appear  before  me 
if  they  desired  to  be  heard  in  relation 
to  the"  said  application;  and  having  re- 
quired the  attendance  of  such  wit- 
nesses before  me  as  appeared  to  me  to 
be  necessary,  to  give  testimony  on  the 
subject   of   such  application. 

And  I  further  report,  that  from  an 
insjjection  of  the  said  infant,  as  well 
as  from  the  affidavit  of  F.  B.,  her 
mother,  taken  before  me,  I  am  satis- 
fied the  age  of  the  said  infant  is  about 
fifteen  years;  that  I  have  examined 
her  as  to  her  nomination  of  a  guardian, 
and  that  she  voluntarily  nominated  P. 
M.,  of,  etc.,  to  be  her  general  guardian; 
and  that  I  am  of  opinion  the  said 
P.  M.  is  a  suitable  and  proper  person 
to  be  appointed  such  guardian. 

1  further  report,  that  the  amount, 
nature,  and  value  of  the  real  and  per- 
sonal property  of  the  said  infant  is 
correctly  stated  in  the  said  petition; 
tliat  the  gross  amount  or  value  of  the 
rents  and  profits  of  the  said  real  es- 
tate  is   about   $ annually,   and 

that  the  aggregate  amount  of  such 
rents  and  profits  during  her  minority 
will  be  the  sum  of  $ . 

And  I  further  report  that  such  guard- 
ian has  offered  W.  N.  and  E.  S.,  both 
of,  etc.,  as  his  sureties;  and  having 
taken  from  each  of  them  an  affidavit 
as  to  his  sufficiency,  and  made  in- 
quiries relative  thereto,  I  am  satisfied 
that  the  sureties  so  offered  are  suffi- 
cient;  and  I  certify  that  each  of  such 

sureties  is  worth  the  sum  of  $ '■ — 

over  and  above  all  his  debts. 

And  I  furtlier  report  tliat  the  said 
guardian  should  be  required  to  give 
security  in   the   sum   of  $ . 

All   wiiich,   etc. 

Dated,  etc. 

P.  G.  !•:.,  Master  in  Chan'y. 

2  Barb.    Ch.    I'r.    640. 

C     Order  Appointinff   General  Guard- 
ian. 
At    a    court    of   chancery   held    for    the 
state  of ,  at ,  on  tho 


(lay  of 


1S4.3. 


(Title.) 

On  reading  and  filing  petition  of 
A.  B.,  an  infant  over  the  ago  of  four- 
teen years,  praying  for  the  ajipoint- 
ment  of  P.  M.  as  the  general  guanlian 
of  her  person  and  estate,  upon  liis  giv- 
ing the  reqiiisitc  security,  together 
with  tho  consent  of  tlie  said  P.  M. 
to    be    appointed    such    guardian,     and 
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tho  proposal  by  him  of  \V.  X.  niul  R.  S., 
of,  t'ti'.,  as  his  surotios,  niid  on  road- 
Jim  ami  filing;  tho  report  of  P.  G.  E., 
master  in  chaneory,  made  in  pur- 
suanco    of   the  and 


rules  of  this  court;  and  on  motion  of 
W,  C.  N.  of  connsel  for  said  infant, 
orderi'd  that  the  said  P.  ^f.  be,  and  lie 
is  hereby  appointed  tlie  general  jjuard- 
ian  of  the  person  and  estate  of  the 
said  infant,  upon  his  execntinjj  a  bond 
to  tlie  said  infant,  witli  tiie  said  W.  N. 
and  R.  S.  as  his  sureties,  in  tlie   penal 

sum   of  $ conditioned  that  the 

said  P.  M.  shall  faithfully  perform 
his  trust  as  such  jjuardian,  and  file  an 
inventory  of  the  estate  of  said  infant 
within  six  months  after  his  appoint- 
ment, and  render  the  annual  inven- 
tory or  account  of  his  guardianship 
required  to  be  rendered  and  filed  by 
the  rules  of  this  court;  that  he  shall 
observe  and  obey  all  the  general  rules 
of  this  court  respecting  general  guard- 
ians, and  such  orders  as  shall  be  made 
by  this  court  from  time  to  time  in 
relation  to  such  trust;  and  that  he 
shall  render  a  just  and  true  account 
of  all  moneys  and  property  of  the  said 
infant,  which  shall  come  to  his  hands 
as  such  special  guardian,  and  of  the 
apjdication  thereof,  and  of  his  guard- 
ianship generally,  before  any  court  hav- 
ing jurisdiction,  whenever  he  shall  be 
thereunto  lawfully  required.  And  it  is 
further  ordered  that  the  execution  of 
said  bond   be  acknowledged   or   proven. 


the  above  bounden  P.  ]\r.  was  ap- 
jiointed  the  general  guardian  of  the 
l)erson  and  estate  of  the  above  named 
A.  li.,  an  infant  under  the  ago  of 
twenty-one  years,  upon  liis  executing 
a  bond  to  the  said  A.  B.,  with  the  said 
W.  N.  and  K.  S.,  as  his  sureties,  in 
the  ]>enalty  ami  upon  the  condition 
therein  menlioiieil.  Now  therefore  the 
condition  of  this  obligation  is  such 
that  if  the  above  bouiulen  P.  M.  shall 
faithfully  jierform  his  trust  as  such 
guardian,  and  shall  file  an  inventory 
of  the  estate  of  the  said  infant  within 
six  months  after  his  a[ipointment,  and 
render  the  annual  inventory  or  account 
of  his  guardianship  required  to  be  ren- 

dered    and    filed    by   the rule 

of  the  said  court  of  chancery,  and  shau 
observe  and  obey  all  the  general  rules 
of  said  court  respecting  general  guard- 
ians, and  such  orders  as  shall  be  made 
from  time  to  time  by  the  said  court 
in  relation  to  such  trust;  and  if  he 
shall  render  a  just  and  true  account 
of  all  moneys  and  property  of  the  said 
infant  which  shall  come  to  his  hands 
as  such  special  guardian,  and  of  the 
application  thereof,  and  of  his  guard- 
ianship generally,  before  any  court  hav- 
ing jurisdiction,  whenever  he  shall  b© 
thereunto  lawfully  refpiired — then  this 
obligation  to  be  void;  otherwise  to  h& 
and  remain  in  full  force  and  virtue. 

Acknowledgment  of  Bond. 
State  of , county,  ss.: 


On    this 


day    of 


as.  required   by   statute,    and    approved  [  before   me,   a   justice   of   the   peace   in 


of  as  to  its  form  and  manner  of 
execution,  by  the  said  master,  to  be 
signified  by  his  approval  endorsed 
thereon,  and  filed  in  the  ofiTice  of  the 
register  (or  clerk)  of  this  court.  2 
Barb.   Ch.  Pr.   647. 

D.     Bond  of  General  Guardian. 

Know  all  men  by  these  present  that 
we,  P.  M.,  of,  etc.,  and  W,  N.  and 
B.  S.,  of,  etc.,  are  held  and  firmly 
bound    unto     A.     B.     in     the     sum     of 

$ ; — ,  to  be  paid  to  the  said  A.  B., 

her  heirs,  executors,  administrators  or 
assigns;  for  which  payment  well  and 
truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  firmly  by 
these    present.      Sealed    with    our    seals, 

and  dated  the  day  of , 

one      thousand      eight      hundred       and 

Whereas,   by   an    order   of   the    court 

of   chancery   of  the   state   of  , 

made  on  the  •  rlay  of  . 


See  "How  To  Use  This  Volume,'^  Introduction,. page^.j 


and  for  said  county,  came  the  above 
named  P.  M.,  \V.  N.  and  R.  S.,  to  mo 
well  known  to  be  the  persons  described 
in,  and  who  executed  tlie  above  in- 
strument, and  severally  acknovvledge<l 
that   they   executed   the   same. 

,  justice  of  the  peace. 

Approval  of  Bond  by  Master. 

1  approve  of  the  within  Vjond,  as  tfl 
its   form   and   manner  of  execution. 

Dated,    etc. 

,    mastery    in    chy. 

2  Barb.   Ch.  Pr.   648, 

II.     Proceedings  Under  Statutes. 

A.  Order  A ppointin//  (iaartlian  Nom 
inaicd  by  Infant. 

(Caption.)  "In  the  matter  of  the  es. 
tate  of  Edson  Davis,  of  St.  Lawrence 
county.   New   York: 

"On  reading  and  filing  the  petition 
of  James  H.  Ilodgman.  praying  that 
the  said  James  II.  Ilodgman,  of  the 
city  of  Red  Wing,  in  said  county  ol 
Goodhue,    may    be    appointed    guardiat 
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of  Edson  Leroy  Davis,  of  St.  Lawrence 
county,  New  York,  a  minor,  and  the 
bond  of  said  James  Hodgman  having 
been  duly  filed  and  approved  by  said 
court:  It  is  hereby  ordered  that  the 
said  James  H.  Hodgman  be,  and  he 
thereby  is,  appointed  the  general 
guardian  of  said  Edson  Leroy  Davis, 
and  that  letters  of  guardianship  be 
duly  issued  unto  him  in  pursuance  of 
this   order. 

"Dated  and  signed  tWs  ninth  day  of 
November,  A.  D.  18(56. 

"Robert  Deakin, 
Judge  of  Probate." 
Davis   V.    Hudson,    29    Minn.    27,    11 
K    W.    136. 

B.  Inventory  of  Froperty  of  Infant. 
"We,  L.  G.  Coffin,  sheriff  of  Gage 
county,  in  the  state  of  Nebraska,  Josiah 
Hawkins  and  Alfred  Hazlett,  two  ai&- 
interested  freeholders,  residents  of  said 
county  of  Gage,  the  said  Josiah  Hawk- 
ins and'  Alfred  Hazlett  having  been 
first  duly  sworn  by  said  sheriff,  do 
truly  and  impartially  inventory  and  ap- 
praise the  following  property  at  its 
real  value  in  money,  to  be  sold  as  the 
property  of  Henry  Larimer,  by  Ellen 
E.  Larimer,  his  guardian,  by  virtue 
of  a  license  granted  by  the  district 
court  of  the  first  judicial  district  of 
the  state  of  Nebraska,  in  and  for  tlie 
county  of  Gage,  at  the  November  term 
of  said  court,  in  the  year  1S74,  to-wit: 
S.  E.  14  of  sec.  34,  T.  5  \.,  R.  6 
oast,  in  said  Gage  county,  160  acres,  at 
$4    per   acre,   $640. 

"Given    under    our    hands    this     23d 
day  of  September,  A.  D.   1875. 

L.  G.  Coffin, 
"Sheriff  of  Gage  County,  Nebraska, 
"By  O.  H.  Phillip's,  Deputy, 
"Alfred    Hazlett, 
"Josiah    Hawking, 
"Appraisers." 
Larimer  v.  Wallace,  36  Neb.  444,  54 
N.    W.    835. 

C.     Order  on  Interlocutory  Account  of 
Guardian. 
"In   the   matter   of    Mary    Hanifin,    an 
heir    at    law    of    Joh»     Hanifin,     de- 
ceased.    Guardian  's   Report. 
"Now,    at    tiiis    day,    comes    <"harles 
R.    Bennett,    guardian     of    said     Mary 
Hanifin,    and    iiiakos    report    of    his   ac- 
tions and    doings    in    the   prrmises;   and 
it    appears   that    saiil    guardian    was   in- 
debted   to    said    ward,    at    the    time    of 
making    his   last    report    (Derember    18, 
1S66),  in  the  sum  of  $723.88;  and  said 
guardian  has  paid  since  his  last  report, 


in  taxes  and  cash,  for  said  ward,  up 
to  April  1,  1876,  the  sum  of  $510;  also, 
I'.as  paid  out  for  said  ward,  in  cash, 
from  April  1,  1867,  up  to  date,  the 
sum  of  $85,  making  total  paid  out  since 
last  report  the  sum  of  $595,  leaving  a 
balance  in  the  hands  of  said  guardian, 
and  due  said  ward,  the  sum  of  $128. SS; 
and  said  Mary  Hanifin,  the  aforesaid 
ward,  being  present  in  court,  examines 
said  report^  and  said  guardian  having 
been  duly  sworn  that  said  report  is 
true  and  correct,  it  is  ordered  by  the 
court  that  said  report  be  approved." 
Bennett  r.  Hanifin,   87  111.  31. 

Note. — Held    not     final     adjudication. 
D.   Decree  on  Final  Account  of  Guard- 
ian. 
"Peyton  T.   Graves,  guardian,  v.  Anna 
Whitten,       formerly       Turfier,       and 
Charles   H.   Whitten,   her   husband. 
"This   22d    day   of   January,   I860, 
came  the  said  Peyton  T.  Graves,  guard- 
ian as  aforesaid,  and  also  came  Philip 
H.    Cock,    esq.,    the   guardian    ad    litem 
of    tlie    said    Anna,    appointed    by    this 
court;  and  it. appearing  to  the  satisfac- 
tion of  the  court  that  the  said  Peyton 
T.    Graves    heretofore,    to-wit,    on    the 
23d    day    of   December,    1865,   filed   his 
account,    vouchers,    and    evidences,    for 
a    final    settlement    of    his    said    guard- 
ianship;   and   the   said   account,    vouch- 
ers,   and    evidences,    having    been    ex- 
amined by  the  said  guardian  ad  litem, 
and    he    making    no    objection    to    the 
same;    and    it    appearing    that    due    no- 
tice of  the  time  and   place  of  this  set- 
tlement  was   given,   by   putting  up   no- 
tice   of    the    same    more     than     three 
weeks  before  the  22d  daj-^  of  January, 
1866,  the  time  set  for  said  settlement 
by   former  order   of   this  court,   on   the 
court-house    door,    and    at    three    other 
public  places  in   this  county,   there  be- 
ing   no    newspaper    published     in     this 
county;   the  court  proceeds  to   hear  the 
matters  pertaining  to  this  account,  and 
to    consider    the    evidences     submitted 
relating     thereto.       Whereupon      it      is 
shown  by  sufficient  proof,  that  the  said 
guardian   has  received  as  assets  of  said 
ward 's   estate  sixteen    bales   of   cotton, 
valued    at    thirty-two    hundred    dollars, 
and    other    personal     property     to     the 
value      of      twenty-five      hundred      and 
eighty  dollars;    which  cotton   and  other 
persona!  property,  it  is  shown  by  proof, 
has  been   turned  over  by  said  guardian 
to  Charles  H.   Whitten.  "the   husband  of 
said  Anna.     It  further  api)ears,  by  suf- 
ficient   i)roof,    that    the    said     guardian 
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hiis    roi-oivo.l    no    monoy    assets    bolou},' 
i„g   ,o   sai.l    ^vara.      It    further  appears  ^ 
from  an  inspect  ion  of  said  aeeount    and 
from    the   proof    relatin-    tluMoto,    t  uit 
the  sai.l  {luar.lian  has  expended  for  the 
neces>;arv   support   and   maintenance  ot 
his  saidVard.  the  sum  of  four  •Uousand 
seven    hundred    and    ninety-fivo    93-100 
dollars     in     Confederate     money;      tor 
which    amount    the    court    now    allows 
him.  from   proof  submitted,  a  credit  o* 
four    hundred    and    seveuty-umc    ui»-100 
dollars.     It   also  appears,  that  tho  said 
guardian       expended       the       following 
amounts  in  the  proper  execution  of  his 
cuardianship— to-wit,     to     James     Har- 
ri>^on     eighteen   dollars;   to  Clements   & 
Williamson,    iiftv    dollars;     court    cost, 
twentv-four    90100    dollars,    and     also 
six   hundred  dollars,  which  it  is  shown 
the  said  guardian   has  paid  to   his  said 
ward,    through    the     said     Charles     H. 
^Vhitten.    her    husband;    all     of     which 
amounts  arc  allowed  by  the  court.  The 
court    allows    the    said     guardian     the 
amount  of  one  hundred  and  thirty-five 
34-100   dollars,   as   commissions   for   ex 


the  circuit  court  of  Kiuquier  county, 
Virginia: 

"Your  jtetitioncr,  John  D.  Conrad, 
a  citizen  of  JelTerson  county.  West 
Virginia,  shows  to  your  Honor  that  he 
was  ai-pointod  by  the  County  Court 
of  the  said  county  guardian  of  Mary 
E.,  Laura  E..  Ada  L.,  and  Daniel  l\ 
Conrad,  infant  children  of  B.  F.  Con- 
rad, who  was  your  petitioner's  brother. 
"The  said  B.  l'\  Conrad  died  in  Fau- 
quier county  very  poor,  and  your  peti- 
tioner hiis  been  compelled  to  take 
charge  and  care  of  the  children,  as 
they    were   motherless   also. 

"Your  petitioner  further  shows  that 
the  said  children  are  entitled,  under 
your  Honor's  decree,  pronounced  in 
the  cause  of  Clendenning  v.  Hall,  to 
the  sum  of  $2,000— the  homestead  al- 
lotted to  their  father  (subject  to 
costs,  etc.).  Your  petitioner  also 
shows  that  he  has  (jualified  as  guard- 
ian, and  executed  bond,  with  good  se- 
curity more  than  suflicicnt  to  cover 
the  entire  estate  of  the  said  infants. 
All  of  which  facts  will  appear  by  duty 


34-lUU    QOiiars,    a-s    cuiuiiiiDoii^iitj    ■■■^^    -—  ^Ij^  qj  wnicu  lacLs   "in  cii'i/^<*i    >^j    - 

penditures    as    above    stated,    and    the  authenticated   records   herewith  filed 

further  sum  of  one  hundred  and  fifty-  <<  Notice    has   been   given   of   the   in- 
two  dollars  as  commissions  on  the  value.   Mention    to    apply    to    your     Honor     to 

of    the    personal    property   turned    over  transfer    the    said    fund    to    your    peti- 

to    the    husband    of    his    ward.      It    ap-  |  tioner   as  guardian,   at  the   April   term, 

^_„ ti,«     oKr.x-o     ttmt     tVip     whole  1I100       „f     ,.«,...     llr>nnr'c     pnnvt.     a.     COOV 


pears   from    the    above    that    the    whole 
amount   expended   by   the  guardian   for 
his    ward,    including     commissions     al- 
lowed,   is   fourteen    hundred    and   sixty 
33-100   dollars;   which,  amount  it  is  or- 
dered and  decreed,  that  the  said  guard- 
ian   retain    out    of    any    assets    in    his 
hands,  belonging  to  his  said  ward.  And 
said  account   appearing  to   be  full   and 
correct,    it    is    considered    and    decreed 
by  the  court,  that  said  accounts  be,  and 
the    same    are    hereby    in     all     things, 
passed    and    allowed    as    above    stated. 
It    is    further    ordered,    that    said    ac- 
count be   recorded,  and  that  all  vouch- 
ers,   evidences,    and    settlements    relat- 
ing thereto,  be  filed  in   this  court.     It 
is    further    ordered,    that    said    P.     T. 
Graves  be  discharged  from  any  further 
duty   as   guardian    as   aforesaid,   it   ap- 
pearing that  his  said  ward  intermarried 
in   the  spring  of  1863  with  Charles  H. 
Whitten,  who  is  over  the  age  of  twen- 
ty-one years."     Whitten  v.  Graves,  40 
Ala.  o78. 
III.     Foreign  Guardian. 

A.     relation    for    Leave    To    Transfer 
Fund    to    Non-Eesident     Guard- 


1SS3,  of  your  Honor's  court,  a  copy 
of  w^hich,  from  the  Warrcnton  Index, 
is  herewith  filed.  The  rights  of  no 
parties  will  be  affected  by  the  pro- 
posed transfer,  as  the  children  are 
without  anv  kindred  in  Virginia  able 
to  assist  them,  and  the  fund  will  be 
necessary   for   their   clothing,   etc. 

"All  the  requirements  of  tho  law 
having  been  conformed  to,  your  peti- 
tioner asks  leave  to  file  his  petition  m 
the  said  cause,  and  prays  your  Honor 
to  order  the  transfer  of  the  fund  to 
your  petitioner  forthwith,  as  he  is  here 
at  expense. 

' '  Respectfully  submitted, 

"John  D.  Conrad." 
Clendenning   V.    Conrad,   91    Va.    410, 
21   S.  E.  818.    _. 

B.  Order  Directing  Tranafcr  of  Fund 
to  Non-Eesident  Guardian. 
"In  the  matter  of  tlie  petition  of 
John  D.  Conrad,  guardian  of  Mary 
E.  Laura  E.,  Ada  L.,  and  Daniel  P. 
Conrad,  infant  children  of  B.  F.  Con- 
rad,  deceased. 

"The  said  .Tohn  D.  Conrad,  guardian 
as  aforesaid,  this  day  filed  his  petition, 


"To  th^Tlon.   .Tames   Keith,   Judge   of    and  this  cause  came^n  to  be  heard  on 
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said  petition  and  the  accompanying 
papers.  And  it  appearing  to  the  sat- 
isfaction of  the  court (  by  authentic 
documentary  evidence,  that  the  said 
John  D.  Conrad  has  qualified,  in  Jef- 
ferson county,  in  the  State  of  West 
Virginia,  as  guardian  of  the  said  in- 
fants, and  has  given,  m  the  court 
where  he  qualified,  bond  with  surety 
sufficient  to  insure  his  accountability 
for  the  whole  of  the  estate  of  his 
said  wards,  which  now  is  or  probably 
will  come  into  his  hands  as  guardian; 
and  it  further  appearing  to  the  court 
that  neither  the  rights  of  said  infants, 
nor  of  any  other  person,  will  be 
prejudiced  by  the  transfer  of  the  es- 
tate of  said  wards  to  the  guardian; 
and  it  also  appearing  that  notice  of 
the  application  of  the  transfer  of  the 
said  estate  has  been  published  as  re- 
quired by  law  for  four  weeks  in  the 
Warrenton  Index,  a  newspaper  pub- 
lished in  the  town  of  Warrenton,  the 
court  doth  adjudge,  order  and  decree 
that  W.  H.  Payne,  the  attorney  into 
whose  hands  the  said  fund  was  paid 
by  order  made  in  the  cause  of  Clen- 
denning  r.  Conrad,  now  pending  in  this 
court,  do  pay  to  the  said  John  D.  Con- 
rad the  said  sum  of  $2,000  (subject  to 
a  credit  of  $28.27)  allowed  G.  B.  Gib- 
son, and  paid  him  by  said  Payne,  and 
such  costs  and  reasonable  fees  as  may 
have  been  incurred.  And  the  sum 
herein  ordered  to  be  paid  to  said  Con- 
rad shall  be  held  and  accounted  for  by 
him  as  guardian  aforesaid."  Clen- 
denning  v.  Conrad,  91  Va.  410,  21  S.  E. 
818. 

Note. — Petition  to  open  up  this  mat- 
ter because  of  interest  of  creditors  in 
fund  after  youngest  child  came  of  age 
was  sustained. 

rv.     Actions   Against  Guardian. 

A.  Complaint,  Action  To  Compel 
Guardian  To  Pay  Over  Money 
Due  on  Final  Amount. 
"The  said  plaintiff,  Mary  A.  Lind- 
say, who  is  now  of  full  age,  complains 
of  the  said  defendant,  Francis  Lind- 
say, for  that  the  said  defendant  was 
duly  appointed  and  qualified  as  the 
guardian  of  said  plaintiff,  by  the  Pro- 
bate Court  of  said  county,  on  or  about 
the  31st  day  of  October,  A,  D.  l.S.=)4, 
and  that,  as  such  guardian,  a  large 
amount  of  money  belonging  to  said 
plaintiff  came  into  his  possf^ssion,  to- 
wit,  the  sum  of  $798.39.  That  on  or 
about  the  6th  day  of  April,  1867,  said 


defendant  filed  in  the  Probate  Court  of 
said  Harrison  county,  Ohio,  a  paper 
purporting  to  be  a  final  settlement  of 
his  accounts  as  guardian  of  said  plain- 
tiff as  aforesaid;  that  at  the  date  of 
filing  said  pretended  account  there  was 
justly  due  from  said  defendant  as  such 
guardian  to  said  plaintiff  the  sum  of 
$741.14;  that  since  the  filing  of  said 
pretended  account  the  said  defendant 
has  paid  the  said  plaintiff  at  different 
times  small  sums  of  money,  amounting 
in  the  aggregate  to  not  more  than 
$60.00,  leaving  a  balance  still  due, 
after  deducting  said  credits,  from  said 
defendant  to  said  plaintiff,  the  sum 
of  $681.14,  no  part  of  which  has  ever 
been  paid,  either  before  or  since  the 
filing  of  said  pretended  account,  and 
the  same  now  remains  due  and  unpaid. 
Said  defendant  has  at  different  times, 
at  and  since  filing  said  pretended  ac- 
count, promised  to  pay  said  plaintiff' 
said  sum  of  money  so  remaining  due  to 
said  plaintiff,  but  now  wholly  refuses 
to  pay  the  same,  or  any  part  thereof. 
Wherefore  said  plaintiff  prays  a  judg- 
ment against  said  defendant  for  saici 
sum  of  $681.14,  with  interest  there- 
on from  the  6th  day  of  April,  1867." 
Lindsay  r.  Lindsay,  28  Ohio  St.  157. 

B.     Complaint    Against    Gnardian    for 
Ward's  Board  and  Lodging. 
"State    of   Indiana,   Lawrence   County, 
ss.:     Lawrence  Circuit  Court,  Decem- 
ber  term,    1890. 

"Hamilton  Clipp  v.  Sarah  A.  Mc- 
Nabb,  guardian  of  H.  Dale  Browning, 
minor  heir  of  Joseph  W,  Browning, 
deceased,  and  Hugh  McNabb,  her  hus- 
band." 

Plaintiff  complains  of  said  defendant, 
Sarah  A.  McNabb,  and  says  that  on 
the  12th  day  of  February,'  1879,  said 
defendant  became  the  guardian  of  the 
person  and  estate  of  H.  Dale  Browning, 
minor  heir  of  Joseph  W.  Browning, 
deceased,  and  has  continued  in  sucli 
capacity  ever  since;  that  as  such  guard- 
ian she  has  in  her  possession  money 
of  the  estate  of  said  ward  amounting 
in  all  to  the  sum  of  three  hundred 
dollars;  that  the  said  minor  has  no 
father,  and  that  said  defendant,  and 
guardian,  is  his  mother;  that  on  the 
day    of    October,    1888,     said 


defendant,  Sarah  A.  McNabb,  as  such 
guardian,  agreed  and  contracted  with 
the  plaintiff  to  pay  plaintiff  for  the 
board  and  lodging  of  said  H.  Dale 
Browning,  the  said  ward  of  said  guard- 
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inn,  and  pontrnctod  witli  tlie  phiiiititt' 
for  tl>o  plaintiir  to  board  juul  lod^O 
said  II.  Dale  Hrowninj;,  he  In-ing  also 
hor  son;  that  in  inirsuaucc  and  by  vir- 
tno  of  tho  terms,  agrocnionts  and  prem- 
ises of  said  contract,  this  jilaintifTf  did 
furnish  board  and  lodjjing  to  said 
ward  and  minor,  wliich  were  and  are 
of  tlie  value  of  two  hundred  and  twen- 
ty dollars,  which  is  more  fully  set 
forth  in  tho  account  hereto  attached 
and  made  part  of  this  complaint,  and 
for  identification  is  marked  'A;'  that 
said  amount  is  due  and  wholly  un- 
paid. Plaintiff  avers  that  said  defend- 
ant. Sarah  A.  McXabb,  is  now  the 
wife  of  Hugh  ^IcXabb,  who  is  made 
a  defendant  herein.  "Wherefore  plain- 
tiff demands  .iudgment  against  said 
defendant,  Sarah  A.  McNabb,  indi- 
vidually, and  for  all  other  proper  re- 
lief." INIcXabb  r.  Clipp,  5  Ind.  App. 
204,   31    N.   E.   858. 

Note. — Held  to  state  a  cause  of  ac- 
tion   against    the    guardian    personally. 

V.     Sale  of  Lands  of  Minors. 

A.     Petition    for   Leave   To   Sell   Meat 
Estate  for  Support  and  nJduct, 
tion    of   Infant. 
"In  the   district   court   of  the   first  ju- 
dicial   district    of    Nebraska,    held   in 
and  for  Gage  county.     To  th©  Honor- 
able  the  said  District   Court: 
"The   petition   of   Ellen.   E.   Larimer, 
of  th©  county  of  Scott,  in  the  state  of 
Iowa,  shows: 

"1.  That  she  is  the  mother  and 
duly  appointed  guardian  of  Henry 
Larimer,  a  minor  child,  born  Septem- 
ber 19,  1865,  as  shown  by  the  papers 
hereto  attached,  marked  exhibit  'A,' 
and  that  said  child  lives  with  your 
petitioner  in  the  said  county  of  Scott. 
"2.  That  said  Henry  Larimer  has 
no  estate  whatever,  real  or  personal, 
except  the  following,  to-wit:  The  S.  E. 
14  of  sec.  34  in  T.  5,  E.  6,  in  Gage 
county,  Nebraska,  which  said  lanlte  he 
owns  in  fee. 

"3.  That  said  lands  are  uncultivated 
and  wholly  unproductive  and  are  now 
liable  for  a  large  amount  of  unpaid 
taxes  for  a  long  time  due  thereon. 

"4.  That  the  value  of  .said  lands 
does  not  exceed  $1,000. 

"5.  That  said  Henry  Larimer  is 
wholly  dependent  upon  your  petitioner 
for  his  support  and  education. 

"6.  That  your  petitioner  is  unable 
by  reason  of  her  poverty  to  support  and 
educate      said    Henry    Larimer    in     a 


proper  m;uincr,  ami  tliat  it  would  be 
to  tho  great  benefit  of  said  Henry 
Larimer  if  said  lands  should  be  sold 
and  the  proceeds  of  the  sale  thereof 
be  applied  towards  his  education  and 
support.  And  your  petitioner  asks  that 
a  license  to  sell  said  lands  may  be 
granted  to  her  in  the  manner  provided 
by   law. 

Ellen  E.  Larimer. 
"State    of   Iowa,   County   of   Scott. 

"Ellen  E.  Larimer,  having  been  first 
duly  sworn,  says  that  she  is  the  named 
petitioner;  that  she  has  read  the  said 
petition  above  written  and  knows  that 
the   contents   thereof   are    true. 

"Ellen  E.   Larimer." 

Larimer  r.  Wallace,  36  Neb.  444,  54 
N.   W.   835. 

Note. —  The  foregoing  and  the  fol- 
lowing forms  on  the  sale  of  lands  of 
infants  from  adjudicated  cases  will  be 
suggestive  only  in  the  preparation  of 
similar   forms  under  other   statutes. 

B.     Petition    for   Leave   To  Mortgage 
Infant's  Real  Estate. 

"Now  comes  Kichard  Ilogeboom, 
guardian  of  the  above  named  persons, 
and  represents  unto  said  court  that 
said  Richard  H.  Robertson  is  a  minor 
under  the  age  of  twenty-one  years, 
that  said  Elizabeth  Robertson  is  also 
a  minor  under  the  age  of  eighteen  and 
unmarried;  that  John  Robertson  is  a 
minor  under  the  age  of  twenty-one 
years,  and  that  said  Bertha  Robertson 
is  also  a  minor  under  the  age  of  eight- 
een and  unmarried;  that  the  father 
and  mother  of  said  minor  persons  are 
dead;  that  on  or  about  the  16th  day  of 
September,  A.  D.  1879,  your  petitioner 
was  duly  appointed  guardian  of  the 
persons  and  property  of  said  minors, 
and  is  still  such  guardian;  that  the 
only  estate,  real  or  personal,  belonging 
to  said  minors  consists  of  forty  acres 
of  land,  or  thereabouts,  situated  in 
Douglas  county,  and  state  of  Nebraska, 
described  as  follows,  to-wit:  The  north- 
east quarter  of  the  northeast  quarter 
of  section  5,  in  township  15  north,  of 
range  13  east  of  the  6th  principal 
meridian;  that  there  are  no  improve- 
ments or  buildings  on  said  land,  but 
nearly  the  entire  land  is  under  culti- 
vation and  yields  an  annual  income  of 
about  $100;  that  said  minors  have  no 
other  means  of  support,  except  as  fur- 
nished by  your  jietitioner,  who  is  tlie 
grandfather  of  said  minors;  that  there 
is   a   large   sum   against  said  land  for 
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taxes  assessed  thereon  for  several 
years,  for  which  said  land  has  been 
sold  by  the  county  treasurer  of  said 
Douglas  county  and  which  is  subject 
to  redemption;  that  the  annual  taxes 
of  levy  against  said  land  is  about  the 
sum  of  $50;  that  the  value  of  said 
land  is  aljout  the  sum  of  $1,600;  that 
said  minors  have  no  other  means  with 
which  to  redeem  said  land  from  sale 
for  said  delinquent  taxes,  nor  pay  such 
annual  taxes;  that  the  whole  amount 
required  to  satisfy  said  delinquent  and 
other  taxes  is  about  the  sum  of  $850. 
Your  petitioner  therefore  asks  the 
court  to  grant  your  petitioner  a  license 
to  sell  such  land,  or  such  portion  there- 
of as  may  be  sold  separately  without 
injury,  to  pay  said  delinquent  and 
other  taxes,  and  for  the  support  and 
education  of  said  children,  or  that  said 
court  make  an  order  authorizing  your 
petitioner  to  raise  said  money  by  a 
mortgage  on  said  land,  as  shall  to  said 
court  appear  for  the  best  interest  of 
all  persons  interested  in  said  land. 
"Eichard  Hogeboom." 

"I,  Richard  Hogeboom,  depose  and 
say  I  am  the  guardian  named  in  the 
foregoing  petition,  and  know  all  the 
facts  set  forth  therein  personally,  and 
that  the  same  are  true. 

Eichard  Hogeboom. 

"Signed  in  my  presence  and  sworn 
to  before  me  this  30th  day  of  June, 
A.   D.   1883. 

Wm.  H.  I  jams,  Clerk." 

Hogeboom  v.  Eobertson,  41  Neb.  795, 
60  N.  W.  2. 

C.  Notice    of    Application     To     Sell 

Real  Estate  of  Minor. 
(Order   below    was    published    as    no- 
tice.) 

D.  Order   To   Publish  Notice  of  Ap- 

plication To  Sell  Minor's  Prop- 
erty. 
"In   the   district  court  of  the  first  ju- 
dicial  district,  held  in  and   for  Gage 
county,  Nebraska.     In  the  matter  of 
the   application   of  Ellen   E.  Larimer, 
guardian  of  Henry  Larimer,  a  minor 
child,    to    sell    the   S.    E.    V4    of    sec. 
34,  in  T.  5  north,  of  R.  6  east,  of  the 
6th   principal    meridian,   in   said  Oage 
county,    Nebraska,    for     the     mainte- 
nance and  education  of  said  minor. 
"It   is  now   ordered   that    all   persons 
next  of  kin   of  said  ward,  and  all   per- 
sons interested   in  the  estate  above  de- 
•scribcd,  appear  before  me  at  the  court 
house  in  the  city  of  Nebraska  City,  in 


the  county  of  Otoe,  Nebraska,  on  Fri- 
day, the  18th  day  of  December,  1874, 
at  the  hour  of  10  o'clock  A.  M.  of  that 
day,  to  show  cause  why  a  license 
should  not  be  granted  to  said  guardian 
to  sell  said  real  estate  for  the  pur- 
pose aforesaid.  Ordered,  that  a  copy 
of  this  order  be  published  four  con- 
secutive weeks  in  the  Beatrice  Ex- 
press, prior  to  the  time  fixed  for  said 
hearing. 

"Dated  November  5,  A.  D.  1874. 

D.   Gantt,   Judge." 

Larimer  v.  Wallace,  36  Neb.  444,  54 
N.  W.  835. 

E.  Order  Granting  License  To  Sell 
Land  of  Minor. 
"In  the  district  court  of  the  first  ju- 
dicial district  in  and  for  Gage  coun- 
ty. In  the  matter  of  the  applica- 
tion of  Ellen  E.  Larimer,  guardian 
of  Henry  Larimer,  to  sell  real  estate 
of   said   minor. 

"And  now  this  18th  day  of  Decem- 
ber, 1875,  this  cause  came  on  to 
be  heard,  at  chambers,  at  the  court 
house  in  Nebraska  City,  Otoe  county, 
in  pursuance  of  the  order  heretofore 
made  in  this  cause  on  all  persons  in- 
terested in  the  said  estate,  to  show 
cause,  if  any  they  had,  whj'  a  license 
should  not  be  granted  to  said  guardian 
to  sell  said  real  estate  for  the  main- 
tenance and  education  of  said  minor; 
and  it  appearing  to  the  Hon.  D.  Gantt, 
judge,  presiding  in  said  first  judicial 
district,  that  publication  of  said  order 
and  notice  to  the  next  of  kin  of  said 
minor,  and  all  persons  interested  in 
said  estate,  was  duly  made  in  the  man- 
ner and  for  the  time  prescribed  by  law, 
in  the  Beatrice  Express,  a  newspaper 
printed  and  having  a  general  circula- 
tion in  the  said  county  of  Gage,  and 
the  said  judge  having  heard  and  ex- 
amined the  proofs  of  the  said  guardian 
(no  one  appearing  to  resist  said  ap- 
plication), and  being  fully  advised  in 
the  premises,  doth  find  that  the  in- 
come of  said  minor  is  not  sufficient  to 
maintain  and  educate  the  said  minor. 
It  is  therefore  ordered  that  the  said 
p]llen  E.  Larimer,  as  guardian  afore- 
said, be  and  is  hereby  licensed  to  sell 
the  real  estate  of  the  said  minor,  in 
her  said  petition  described,  to-wit,  the 
8.  E.  V,  of  see.  34,  in  T.  5  N.,  R.  6 
cast,  in  said  county  of  Gage,  for  the 
maintenance  and  education  of  said 
minor.  And  it  is  further  ordered  that 
said  guardian  shall,  before  making  such 
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salo,  take  nml  filo  tlip  oalli  roqtiirod 
l>v  law,  aiul  shall  nmkc  duo  luiblioa- 
tiiui  and  fjivo  notice  of  said  sale  in 
tlio  manner  and  for  the  time  prescribed 
by  law.  The  terms  of  said  sale  shall 
be  cash;  and  the  said  <juardian  is  re- 
quired to  make  full  return  of  all  her 
proceedings  herein  to  the  next  term 
of  the  district  court  of  said  county  of 
(.•age. 

I).  Gantt,  Judge." 
Larimer   c.   Wallace,  36  Neb.  444,  54 
X.  \Y.  835. 

F,  Pttition,  Aclion  To  Hct  Aside 
Sale  of  Ecal  Estate,  Insuffi- 
ei€nt  Price,  No  Confirmation. 

1.  That  since  the  filing  of  the  re- 
port of  the  sale  of  the  land  herein- 
after described  and  set  out,  the  said 
W.  E.  Salter  has  been  reguiaiiy  re- 
moved as  the  general  guardian  of  the 
infant  lola  Dickerson,  and  that  your 
petitioner  has  been  duly  appointed  her 
next   friend  in  this  proceeding. 

2.  That  since  the  filing  of  the  re- 
port in  said  proceeding,  to-wit,  on  th6 
31st  day  of  March,  1SS3,  no  confirma- 
tion of  said  report  has  been  made  by 
this  court,  no  confirmation  thereof 
asked  by  said  guardian  W.  E.  Salter, 
or  the  purchaser  at  such  sale  as  named 
in  the  said  report,  to-wit,  S.  S.  Willis. 

3.  That  since  the  sale  and  filing 
of  the  report  aforesaid,  and  without 
any  confirmation  thereof,  the  said  W. 
E.  Salter  has  executed  a  deed  of  con- 
veyance, to-wit,  on  the  day  of  said 
safe,  March  31,  1883,  to  said  pur- 
chaser S.  S.  Willis,  who,  on  the  1st 
day  of  January,  1885,  conveyed  the 
same  to  one  R.  W.  Bell,  who  has  since 
died,  leaving  a  last  will  and  testa- 
ment, to  which  said  will  W.  R.  and 
J.  N.  Bell  were  duly  appointed  execu- 
tors, and  having  qualified  as  such  and 
entered  duly  on  the  discharge  of  the 
duties  thereof,  and  by  virtue  of  the 
provisions  of  said  will,  the  real  estate 
of  said  R.  W.  Bell  has  become  vested 
in  the  said  executors. 

4.  That  the  guardian,  W.  E.  Salter 
as  aforesaid,  put  the  purchaser,  S.  S. 
Willis,  in  the  possession  of  said  land, 
who,  and  those  claiming  under  him, 
have  held  possession  thereof  by  virtue 
of  the  deed  aforementioned,  and  are 
now  in  the  possession  thereof. 

5.  That  the  land  aforedescribed  is 
chiefly  and  almost  mainly  valuable  for 
the  timber  growing  and  standing  there- 


on, and  that  W.  N.  and  J.  R.  Bell,  their 
agents  and  empliiy(>s,  are  cutting  and 
removing  the  said  timber  rapidly  from 
said  land,  and  continue  to  threaten  so 
to  do,  and  your  petitioner  is  advised 
and  believes  that  the  said  Bells  have 
been  advised  by  their  counsel,  and  pro- 
jiose,  in  pursuance  to  said  advice,  to 
cut  and  remove  said  timber  in  as  sliort 
time  as  possible,  for  that  the  infant 
lola  Dickerson  might  give  them  trouble 
concerning  their  title  and  possession  of 
the  said  land. 

6.  That  at  the  time  of  the  sale  and 
report  of  said  guardian,  the  value  of 
said  land  was  in  excess  of  that  re- 
ported by  said  guardian,  and  that,  to 
the  knowledge  of  this  petitioner,  and 
upon  reliable  information  and  belief, 
tliis  petitioner  avers  that  the  value 
thereof  was  at  sucli  time  at  least  the 
sum  of  three  hundred  dollars,  and  that 
the  value  thereof  at  this  time,  and  the 
sum  offered  therefor  for  the  timber 
standing  thereon,  is  five  hundred  dol- 
lars. 

Wherefore,  he  prays  that  the  sale 
aforesaid  be  set  aside,  that  the  infant 
lola  Dickerson  be  restored  to  the  pos- 
session of  said  land,  and  that  a  com- 
missioner be  appointed  to  sell  said  land 
and  report  his  action  to  this  court,  and 
for  such  other  and  further  relief  as 
she  may  be  entitled  to.  In  re  Dicker- 
son,  111   N.  C.  108,  15  S.   E.   1025. 

G.  Order  Setting  Aside  Sale  of  Land 
of  Ward. 

"It  is  ordered  and  adjudged  by  the 
court  that  the  order  of  W.  M.  Watson, 
C.  S.  C,  made  February  10,  1892,  be 
and  the  same  is  hereby  set  aside  and 
a  resale  ordered  of  the  said  interest 
of  lola  Dickerson,  minor,  in  the  lands 
described  in  the  petition  filed  in  this 
proceeding."  In  re  Dickerson,  111  N, 
C.  108,  15  S.  E.  1025. 

H.  Oath  of  Guardian  on  Sale  of 
Lands  of  Minors. 

"I,  Ellen  E.  Larimer,  being  first 
duly  sworn,  make  oath  and  say  that 
I  am  the  guardian  above  mentioned 
of  the  said  minor,  Henry  Larimer; 
that  in  disposing  of  the  following  real 
estate,  to-wit,  the  S.  E.  %  of  sec.  34, 
T.  5  N.,  of  R.  6  east,  of  the  principal 
meridian  in  Gage  county,  Nebraska, 
which  said  lands  I  am  licensed  to  sell 
by  the  said  district  court,  I  will  use 
my  best  endeavors  to  dispose  of  the 
same  in  such  manner  as  will  be  most 
convenient    for    the    advantage    of   the 
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said  Henry  Larimer  and  all  other  per- 
sons  interested   therein. 

"Ellen   E.    Larimer." 
Larimer  v.  Wallace,  36  Neb.  444,  54 
N.  W.  835. 

L     Bond    of    Guardian     on     Sale     of 

Land  of  Minor. 
"Know  all  men  by  these  presents, 
that  we,  Ellen  E.  Larimer,  of  the 
county  of  Scott,  in  the  state  of  Iowa, 
James  Gamble,  of  the  same  place,  and 
Joseph  Suiter,  of  the  county  of  Gage, 
in  the  state  of  Nebraska,  are  held  and 
firmly  bound  unto  the  Hon.  Daniel 
Gantt,  judge  of  the  district  court  of 
the  first  judicial  district  of  Nebraska, 
and  to  his  successors  in  office  in  the 
penal  sum  of  $1,000,  current  money 
of  the  United  States;  the  payment  of 
which  sum  to  be  well  and  truly  made 
we  and  each  of  us  bind  ourselves,  our 
executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 
"The  condition  of  the  above  obliga- 
tion is  such,  that  if  the  said  Ellen  E. 
Larimer,  guardian  of  Henry  Larimer, 
shall  as  such  guardian  sell  under  a 
license  from  the  said  district  court  the 
following  lands,  to-wit,  the  S.  E.  Va. 
of  sec.  34,  T.  5  N.,  of  R.  6  east,  in 
said  Gage  county,  in  the  manner  pre- 
scribed by  law  for  the  sale  of  real 
estate  by  executors  and  administrators, 
and  if  the  said  F:ilen  E.  Larimer  shall 
account  for  and  dispose  of  the  proceeds 
of  said  sale  in  the  manner  provided 
by  law,  then  this  obligation  to  be 
void,  otherwise  to  be  and  remain  in 
full    force. 

"Witness  our  hands  and  seals  this 
10th  day  of  December,  1874. 

"Ellen  E.  Larimer.     (Seal.) 
"James   Gamble.  (Seal.) 

"Joseph    Suiter.  (Seal.) 

"Subscribed  and  sworn  to  by  KHen 
E.  Larimer  and  James  Gamble  before 
me,  a  notary  public  in  and  for  Scott 
county,  Iowa,  this  10th  day  of  Decem- 
ber, A.  D.  1874. 

"John  W.  Buckman, 
"Notary    Public,    Scott    County,    Iowa. 
"  The  above  bond  and  sureties  there- 
in approved. 

D.   Gantt,  Judge." 
Larimer   r.  Wallace,  36  Neb.  444,  54 
N.  W.   835. 

J,     Notice  of  Salr  of  Minors'  Lands 

hy   Guardian. 
"By   virtue   of   a   license   of   the   dis- 
trict court  of  the  first  judicial  district 
of    Nebraska,    held    in    and    for    Gage 


county,  to  me  granted,  I,  Ellen  E. 
Larimer,  guardian  of  Henry  Larimer, 
a  minor,  will  sell  for  cash  at  public 
auction  on  Saturday,  the  25th  day  of 
September,  A.  D.  1S75,  at  2  o'clock 
P.  M.,  at  the  south  front  door  of  the 
court  house,  in  Beatrice,  Gage  county, 
Nebraska,  the  following  real  estate, 
situated  in  said  Gage  county,  the  land 
of  said  minor,  to-wit,  the  southeast 
quarter  of  section  34,  in  T.  5  N.,  of  R. 
6    east. 

Ellen  E.  Larimer, 
"Guardian   of  Henry  Larimer." 
Larimer   r.   Wallace,  36  Neb.   444,  54 
N.  W.  835. 

K.     Txeport     of     Sale    of    Lands     by 

Guardian. 
"Received    the    license     hereto     an- 
nexed,   marked    Exhibit    'A,'    and,    ac- 
cording to  the  command  thereof,  I  did, 
on  the  24th  day  of  August,  1875,  cause 
a  notice  (a  copy  of  which  is  hereto  an- 
nexed, marked  Exhibit  'B'),  to  be  pub- 
lished in  the  Beatrice  Courier,  a  news- 
paper published  in  the  county  of  Gage, 
Nebraska,    and    of    general     circulation 
therein,   and   continued   the   publication 
of      the     same     for     thirty-two     days, 
and      did      post      up      copies      of      tlie 
said   notice  in   five   of  the   most   public 
places  in  said  Gage  county,  giving  no- 
tice that  I  would,  on  the  25th  day  of 
September,   1875,    at     the     south    front 
door   of   the   court   house  in   said   coun- 
ty,   at    2    o'clock    P.    M.    of    said    day, 
sell  the  said  lands  in  said  license  men- 
tioned,   at    pulilic    auction;    and    I    did 
at   said   time   and   place  sell   said   lands 
at  public  auction  to  Orren  Stevens  for 
the    sum    of    $430,    he    being    the    high- 
est   and    best    bidder    therefor.      That 
before    the    sale    of    said    lands    I    did 
cause  the  same  to  be   appraised  in  the 
manner    required    by    law,    which    said 
appraisement  is  hereto  annexed,  marked 
Exhibit  'C, '   and   that   the   said  sum   of 
$430    is    more    than    two-thirds    of    the 
appraised    value    of    said    lands,   to-wit, 
the  S.   E.    \i    of   sec.   34,    in    T.    5   N., 
of    R.    6    east,    Gage    county.      That    i 
did  also  before  making  said  sale  make 
and  file  with   the   clerk   of  the   district 
court    of    said    county    the     oath     re- 
quired by  law.    All  done  in  Gage  coun- 
ty,  Nebraska. 

"Witness  my  hand  this  27th  day  of 
September,  A.D.  1875. 

Ellen    E.   Larimer." 
Larimer  v.  Wallace,  36  Neb.  444,  54 
N.  W.  835. 
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L.     Hiftipt    for    Purchase    Money    hy 

(huiriiinii. 
"I,  Kllon  K.  Lariiiior,  above  named, 
do  hereby  certify  tliat  1  have  received 
from  Orreii  Stevens  the  sum  of  $430, 
in  full  for  jnirclujse  money  of  lands 
above  mentioned,  beinjj  the  S.  K.  Vi 
of  sec.  34,  T.  5  N.,  of  E.  G  cast,  in 
said  Gage  county. 

i^llen  E,  Larimer. 
"In    presence   of 

".lames    (Jaiiible." 
Larimer  r.   Wallace,  36  Neb,  444,  54 
X.    NV.    833. 

M.     Coil firnuit ion  of  Sale  of  Lands  hy 
C!uar(U<in. 
"In   the   district   court    of   the   first  ju- 
dicial   district    of    Nebraska,   held    in 
and  for  Gape  county.     In  the  matter 
of   the   application    of   Ellen   E.   Lar- 
imer, guardian  of  Henry  Larimer,  to 
sell    the    lands   of   said    minor.      Con- 
firmation of  sale  of  lands.   . 
"And    now,    on    this    third     day     of 
November,   1875,   comes   the   said   Ellen 
E.  Larimer,  by  S.  C.  B.  Dean,  her  at- 
torney,   and    the    court     having     fully 
examined  the  papers  in  this  cause,  and 
being    fully    advised    in    the     premises, 
order    that    the    sale    of    the    lands    by 
said    Ellen    E.    Larimer,    under    the    li- 
cense     for      that      purpose      heretofore 
granted    by    said    court,    be    confirmed, 
and   is  hereby   ordered   that   a   deed  of 
said    lands   be    made   by   said    Ellen    E. 
Larimer    to    Orren    Stevens,    the    pur- 
chaser of  said  lands. 

D.    Gantt,    .iudge. " 
Larimer  v.  Wallace,   36  Neb.  444,  54 
K  W.  835. 


HABEAS  COEPUS. 

I.     Petitions,  556 

A.  For   Habeas  Corpus,  556 

B.  Where    Prisoner     Is     Unable     To 

Furnish   Copy    of    Proceedings, 
556 

C.  Where    Prisoner   Is     Ignorant     of 

Cause,  557 

D.  To  Obtain  Custody  of  Infant,  557 

E.  On   Behalf  of  Prisoner,  557 

F.  Person   May  Be  Carried  Away  or 

Injured,   558 

G.  Petition    of    One    Committed    hy 

Legislative  Body,  558 
IL     Writs  of  Habeas  Corpus,  558 

III.  Indorsement,  r,r,<.i 

IV.  Notice    to    Party    Interested,    559 

V.  Return,    '<'U 

VI.  Traverse  of  Return,  r,i]Q 

VII.  Discharge,  r,r,] 


VIII.  Order  Remanding,  562 

IX.  Order  That  Prisoner  Be  Bailed,  5()'2 

X.  Bond  to  Sherift  for  Transportation, 

5(12 

XI.  Attachment  for  Not  Returning,  5(12 

XII.  Commitment     for     Disobedience, 
5('i3 

XIII.  Further   Precept   To   Bring   Up 
Person,  ."1(3 

(  ROyS-RKFKRENCES: 
Ckrtiorari  : 

Adidavit  To  Move  for  Certiorari, 

WiTNK.SSES: 
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Ad   Testificandum. 

I.     Petitions. 

A.  Petition   for  Habeas  Corpus, 

To  the   honorable    (the   court   or  oflicer 

allowing  the  writ): 

The  petition  of  C.  D.  respectfully 
showeth  that  he  is  now  a  prisoner  con- 
fined in  the  custody  of  (state  the  of- 
ficer's name),  in  (slating  the  place  of 
confinement),  for  a  supposed  criminal 
ofTonsc,  to-wit  (here  state  the  offense), 
and  that  such  confinement  is  by  virtue 
of  a  warrant,  a  copy  of  which  is  hereto 
annexed:  And  your  petitioner  further 
shows  that  to  his  best  knowledge  and 
belief  he  is  not  committed  or  detained 
by  virtue  of  any  process  issued  by  any 
court  of  the  United  States,  or  any  .Judge 
thereof,  or  by  virtue  of  the  final  .iudg- 
ment  or  decree  of  any  competent  tri- 
bunal of  civil  or  criminal  jurisdiction, 
or  by  virtue  of  any  execution  issued 
upon   such  judgment  or  decree. 

And  your  petitioner  further  states 
and  shows  that  he  is  advised  by  his 
counsel,  and  verily  believes,  that  hi.s 
imprisonment  is  illegal  in  this,  to-wit 
(here  state  in  what  the  alleged  illegal- 
ity consists). 

Wherefore  your  petitioner  prays  a 
writ  of  habeas  corpus,  to  discharge  him 
from  custody  (or  to  bring  him  up,  in 
order  to  be  bailed).  Dated,  etc.  C.  D. 
G.  II. ,  attorney. 

(City  and)   county  (of ),  ss.: 

C.  D.,  the  above  named  petitioner,  be- 
ing duly  sworn,  says  that  the  said  peti- 
tion is  true  in  substance  and  matter 
of  fact.  C.  D. 

Sworn,  etc.     Burr.  App.  547,  §1080. 

B.  Petition  for  Habeas  Corpus,  Pris- 

oner   Unable    To    Furnish    Copy 
of   Proceedings. 
To   the    honorable    (the   court   or   officer 
allowing  the  writ) 


The    petition    of    C.    D.    respectfully 
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showeth  that  he  is  now  a  prisoner  con- 
fined in  the  custody  of  (state  the  of- 
ficer's name),  in  (statinor  the  place  of 
confinement),  for  a  supposed  criminal 
offense,  to-wit  (state  the  offense).  And 
your  petitioner  avers  that,  by  reason  of 
"his  being  removed  or  concealed,  before 
this  application,  a  demand  of  a  copy 
of  the  warrant  or  process  by  virtue  of 
which  he  is  informed  he  is  confined, 
could  not  be  made  (or  thus:  And  your 
petitioner  avers  that  a  demand  of  a 
copy  of  the  warrant  or  process  by 
virtue  of  which  he  is  informed  he  is 
confined,  has  been  made  of  the  said 
[the  officer],  and  the  legal  fees  there- 
for tendered  to  him;  and  that  such  copy 
has  been   refused). 

And  your  petitioner  further  shows 
that,  to  his  best  knowledge  and  belief, 
he  is  not  committed,  etc.  (as  in  last 
form  to  the  end).  Burr.  App.  548, 
§1080a. 

C.  Petition  for  Habeas  Corpus  Where 

Prisoner  Is  Ignorant  of  Cause. 
To  the  honorable,  etc.  (as  in  last  form). 

The  petition  of  C.  D.  respectfully 
showeth  that  he  is  now  restrained  in 
his  liberty  by  (naming  the  person  re- 
straining him),  in  (state  the  place 
where  he  is  restrained),  under  pretense 
of  (state  what,  or  say:  And  your  peti- 
tioner avers  that  he  is  utterly  ignorant 
of  the  pretense  under  which  he  is  so 
restrained,  but  has  heard  or  understood 
that  such  pretense  is  as  follows:  stating 
it): 

And  your  petitioner  further  shows, 
etc.  (as  in  I,  A,  to  the  end).  Burr. 
App.   548,   §1080b. 

D.  Petition    for    Eahcas    Crrrpus    To 

Obtain  Custody  of  Infant  (a). 
To   the   supreme   court   of   the   state   of 

New  York: 

The   petition    of    A.   B.,   of   , 

rospectfully  shows: 

I.  That  she  is  the  wife  of  C.  B., 
they  having  been   married   in   the   year 

,  but  that  since  they 

have  been  living  in  a  state  of  separa- 
tion without  being  divorced. 

IT.  That  they  have  a  minor  child, 
a  boy,   named   ,  aged 


years  (])rocend  and  state  the  circum- 
stances of  the  case,  and  particularly 
tlip  ability  of  the  petitioner  to  provide 
for  her  child,  and  the  i)ccuniary  con- 
dition  of  the  father). 

Wherefore  your  |)Otitioner  prays  that 
.1  writ  of  habeas  corpus  to  deliver  said 
from   the  custody  of  said  C. 


B.,    and    for   such    other    relief   as    may 
be   just. 

(Signature  and  verification.) 
2  Abb.  Forms  725. 
Petition    for  Habeas   Corpus    To   Obtain 
Custody   of   Infant    (b). 

"Wesley  Hofer  complains  and  shows 
to  the  court  that  he  is  the  legally  ap- 
pointed guardian  of  the  person  and  es- 
tate of  William  Thomas  Walker,  a 
minor;  that  the  said  William  Thomas 
is  the  son  and  only  heir  at  law  of  John 
K.  Walker  and  Dorcas  Walker,  both 
of  whon>  are  now  dead;  that  said  John, 
K.  and  Dorcas  died  in  La  Eue  county, 
Kentucky,  the  place  of  their  residence, 
and  that  afterwards,  by  the  proper 
Court  of  said  county,  letters  of  guard- 
ianship over  the  person  and  estate  of 
said  infant,  were  issued  to  plaintiff. 

"The  plaintiff  further  shows  that 
soon  after  the  death  of  the  mother, 
who  survived  the  father  of  said  Wil- 
liam Thomas,  one  Zachariah  L.  Warren, 
without  the  consent  of  the  friends  of 
William  Thomas,  caused  him'  to  be  re- 
moved to  the  county  of  Lawrence,  state 
of  Indiana,  where  he  now  detains  him 
under  the  pretext  of  a  guardianship 
conferred  by  a  Court  in  Indiana,  and 
refuses  to  permit  him  to  return  to  Ken- 
tuckv    with    the    plaintiff. 

"Plaintiff  further  shows  that  he  is 
the  uncle  as  well  as  the  legal  guardian 
of  said  William  Thomas. 

"Plaintiff  further  shows  that  there 
is  no  estate  belonging  to  said  William 
Thomas  in  Indiana,  while  there  is  a 
respectable  estate,  which  he  inherits 
from  his  parents,  in  La  Eue  county, 
Kentucky;  and  that  there,  also,  dwell 
the  larger  portion  of  his  friends.  In 
consideration  of  the  premises,  plaintiff 
prays  that  said  Warren  may  be  re- 
quired to  produce  the  body  of  said 
William  Thomas  before  this  court,  and 
that  the  Court  will  direct  that  he  be 
delivered  to  this  plaintiff,  to  be  taken 
to    his    home    in    Kentucky. 

(Signed)  "Wesley  Tlofer." 

riie  complaint  is  sworn  to. 

Warren  r.  Hofer,  13  Tnd.  167. 

Note. — Eeversed  for  failure  of  proof 
of  guardiaiislii]i;  no  copy  of  letters 
filed. 

E.     Petition    for    Habeas    Corpus    hy 

Third    Person      on      Behalf     of 

Prisoner. 

To    the    supreme    court    of   the    state    of 

New   York    (or  to   Hon.  J.  J.,    justice 

of    the    supremo    court;     or     to     the 
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county  .jiul;;i>   of county,   or 

other    niagistruto    iiioiitioiuHl     in     the 

statute) : 

The  petition  of  C.  D.  respectfully 
shows  that.  A.  B.  (or,  if  his  name  is 
unknown,  describe  him,  and  proceed  as 
in  jirecediiifj  form,  substitutinij  the 
name  or  desijjnation  of  the  person  con- 
lined  in  the  place  of  the  words,  "your 
petitioner,''  whenever  nccessar}').  2 
Abb.  Forms  725. 

F.     Petition  Whrrc  It  Is  Feared  That 

Person  May  Be  Carried  Out  of 

the  State,  or  Suffer  Some  Injury 

Before    Writ   Can    Issue. 

(Add  to  petition  a  statement  of  facts 

showing    grounds   of   the    a[)prehension, 

e.  g.,  thus): 

And  your  petitioner  further  shows 
that  the  said  M.  N.,  in  whose  custody 
the  said  A.  B.  is,  has  threatened  to 
carry  the  said  A.  B.  out  of  this  state, 
and  has  told  several  persons,  publicly, 
that  such  was  his  intention.  That  your 
petitioner  had  a  conversation  with  said 
M.  N.  this  morning,  in  whicli  he  In- 
formed your  petitioner  that  he  should 
leave   immediately  with  said  A.  B.  for 

the  state  of  ,  and  that  neither 

3'our  petitioner  nor  any  other  person 
had  power  to  prevent  him  from  doing 
so,  and  your  petitioner  fears  that  he 
(or  said,  naming  prisoner)  will  be  car- 
ried out  of  the  state  by  said  M.  N. 
or  will  suffer  some  irreparable  injury) 
before  he  can  be  relieved  by  proceed- 
ing by  habeas  corpus  or  certiorari. 

Wherefore  your  petitioner  prays  that 
a  warrant  be  issued  to  take  3'our  peti- 
tioner  (or  said  prisoner),  and  to  arrest 
said  M.  N.,  and  forthwith  to  bring  him 
(or  them)   before  this  court   (or  before 
you),  to  be  dealt  with  according  to  law. 
(Signature.) 
(Verification.)     2  Abb.  Forms  728. 
G.     Petition    for    Habeas    Corpus    by 
One   Committed   by   Legislative 
Body. 
"To    the    honorable   judges    of   the    su- 
preme court  of  the  state  of  Kansas: 
Your    petitioner,    L.    C.    Gunn,    com- 
plains and  respectfully   represents  that 
he   is   unlawfully  restrained  of   hjs   lib- 
erty by  C.  C.  Clevenger;   that  the  pre- 
tended cause  of  his  arrest  and  restraint 
from    liberty   is   as   follows,   to-wit:   On 
or    about    the    13th    day    of    February, 
1893,    certain    members    of   the    Kansas 


organized   house   of   representatives  un- 
der  and   by   virtue   of   tlie   laws   of  the 
state   of   Kansas,   and   passed   a    resolu- 
tion   declaring    your    petitioner    to    be 
in    contempt    of    said    body,     for     not 
obeying   a   certain    pretended   subpoena 
to   ai)i)ear  before   the  said  body.      Vour 
petitioner    furtlier    alleges,    that    under 
and   by   virtue    of   said    resolution,   one 
George    L.    Douglass,    who     then     and 
tliere    pretended    to    be    acting    as    the 
speaker  of  the  house  of  rejjresentativea 
of   the  state   of   Kansas,   did  issue  and 
cause  to  be  issued,  over  his  signature, 
a    warrant    directed   to    the   said   C.   C. 
Clevenger,    who    was    then    and.     there 
acting   as  sergeant-at-arms   of   the   said 
pretended  organized  or  protended  house 
of   representatives;    that   the   said   war- 
rant was  then  and  there  duly  certified 
by  one  Frank  L,  Brown,  who  was  act- 
ing as  clerk  of  the  said  pretended  house 
of    representatives.         Your    petitioner 
further  says,  that  on  or  about  the  15th 
day   of   February,   1893,   the   said   C.   G. 
Clevenger,  under  and  by  virtue  of  said 
j)retended   warrant   issued    by   the   said 
Ceorge     L.     Douglass      as      aforesaid, 
forcibly,    and    against    the    protest    of 
your   petitioner,    apprehended   your   pe- 
titioner   and    took    him     into     custody, 
in  the  city  of  Parsons,  county  of  La- 
bette, state  of  Kansas.     Your  petition- 
er further  alleges,   that   the   said  C.   G. 
Clevenger,  acting  under  and  by  virtue 
of   said   pretended    warrant,    still   holds 
your  petitioner   in   custody,   and   in   re- 
straint of  his  liberty,  a  co])y  of  which 
said    warrant    is    hereto    attached    and 
marked  '  p]xliibit  A,'   and   made  a  part 
of  this  petition.     Your  petitioner  states 
tliat  the  said   arrest   is   illegal  in   this, 
that  the   said   George  L.  Douglass  had 
no  authority  or  power  in  law  to  issue 
said   warrant;   that  the  said  George  h. 
Douglass    is    not    the   speaker     of     the 
regularly-organized      house      of      repre- 
sentatives of  the  state  of  Kansas,  and 
that   the   said  C.   C.   Clevenger   has   no 
right    or    authority    to    restrain     your 
petitioner  by  reason  of  such  pretended 
warrant    issued    as   aforesaid.       Where- 
fore,  your  petitioner  asks   that  a   writ 
of  habeas  corpus  may  be  granted,  and 
that    he   may   be   discharged   from   such 
unlawful   imprisonment."     7?i  re  Gunn, 
50   Kan.   155,  32   Pac.  470,  948. 

Note. — Prisoner    remanded    on     facts 
of  case. 


house   of   representatives  assembled  to 

gether,   and    pretended   then    and   there  I  ^^-     Writ  of  Habeas  Corpus   (a). 

to  act  as  the  regularly-constituted  and  )  The  people  of  the  state  of  New  York. 
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to    the     sheriff    of    the     county     of 

(or  to  M.  N.): 

"We  command  you  that  you  have  the 
body  of  A.  B.,  by  you  imprisoned  and 
detained,  as  it  is  said,  together  with 
the  time  and  cause  of  such  imprison- 
ment and  detention,  by  whatsoever 
name  the  said  A.  B.  shall  be  called 
or  charged,  before  our  justices  of  our 
supreme  court  (or  before  Hon.  J.  J., 
one  of  the  justices  of  our  supreme 
court;    or   otherwise,    as    the    case   may 

be),   at   the    city   hall   in   ,   on 

the  day  of  ,  IS —  (or 

immediately  after  the  receipt  of  this 
writ),  to  do  and  to  receive,  what  shall 
then  and  there  be  considered,  concern- 
ing the  said  A.  B.  And  have  you  then 
and  there  this  writ. 

Witness,  J.  J.,  esq.,  one  of  the  just- 
ices of  our  supreme  court,  this ■ 

day  of  ,  18—. 

By  order  of  the  court. 
(Signature   of   clerk.) 
(Signature   of   attorney.) 

2  Abb.  Forms   726. 
Writ  of  Habeas  Corpus   (b). 
The  people  of  the  state  of  New  York, 

to    tne    sheriff    of     the     (city     and) 

county    of   (or    to    A.    B.), 

greeting: 

We  command  you  that  3'ou  have  the 
body  of  C.  D.,  by  you  imprisoned  and 
detained,  as  it  is  said,  togetlier  with 
Iho  time  and  cause  of  such  imprison- 
ment and  detention,  by  whatsoever 
name  the  said  C.  D.  shall  be  called  or 
charged,  before  our  justices  of  our  su- 
preme court,  etc.  (or  before  J.  W.  E., 
circuit  judge,  etc.,  as  the  case  may  be), 
at,   etc.    (the   place   of   appearance),   on 

tlie  day  of next   (or 

instant,  or  immediately  after  the  re- 
ceipt of  this  writ) ;  to  do  and  receive 
wliat  shall  then  and  there  be  considered 
concerning  the  said  C.  D.  And  have 
you  then   there  this  writ. 

Witness,  etc.  (teste  in  the  usual 
form). 

,   ,   clerks. 

E.  F.,  attorney. 

(Endorsed.) 

Allowed  the  <lay  of , 

1846. 

(.T.   W.   E.,   circuit   judge.) 

I'.iirr.    .\\<i,.    r,L'l,    SlOl.'i. 

III.    Indorsement  on  Writ  of  Habeas 
Corpus, 

Allowed  this  day  of  , 

18 — ,  on  application  of  C.  I),  (or  of  the 
attorney-general,   or   district   attorney). 


(And  the  charges  for  bringing  up  such 

prisoner,    amounting    to    ,    are 

hereby  required  to  be  paid  by  the  peti- 
tioner on  whose  application  this  writ 
is  issued.) 

(Signature  of  judge,  or  of  presiding 
judge  of  the  court  by  whom  issued.)  2 
Abb.  Forms  726. 

IV.  Notice  To  Party  Interested  of  ths 
Time  and  Place  the  Writ  is 
Returnable. 

Court  of  .     County  of  . 

Or,  if  the  proceeding  is  before  a  mag- 
istrate   out    of    court,    omit    name    of 
court,   and   say:      Before  Hon.   J.   J., 
county  judge,   etc.,   as  the   case   may 
be. 
The  people  of  the  state  of  New  York, 
on  the  relation  of  A.  B.  against  Y.  Z. 
Take    notice    that    a    writ    of    habeas 
corpus    (or   certiorari)    has   been   issued 
by   (designating  the  court  or  officer)   to 
inquire  into  the  cause  of  the  imprison- 
ment   or   restraint   of   A.   B.,   now   con- 
fined   (in   the   jail   of  county, 

under  process),  in  which  you  have,  or 
claim  (or  the  said  G.  H.  has,  or  claims) 
some  interest;  and  that  the  said  writ 
is  made  returnable  before  the  said  court 
(or    officer),    at    the    courthouse    (or   at 

his  office)   in  ,  on  the  

-noon    (and  that 


o'clock  in  the  

the  application  will  be  heard  upon  the 
writ  and  return  thereto  before  said 
court,   or   officer,   at   thfi   fnnrthouse,   or 

at  his  office,  in ,  on  the 

day    of   ,   18 ,   at  

o'clock  in  the  noon). 

(Date.)  (Signature.) 

(Address  to  the  party  in  interest,  or 
to  his  attorney  if  he  have  one.)     2  Abb. 
Forms  730. 
V.    Return  To  Habeas  Corpus  (a). 

In  obedience  to  tiie  writ  of  habeas 
corpus  liereto  annexed,  I  do  hereby  cer- 
tify and  return  to  (tlie  court  or  officer 
allowing  the  writ),*  that  before  the 
coming  of  the  said  writ  to  me,  to-wit, 
on,  etc.,  at,  etc.  (state  the  commitment 
[annexing  a  copy  of  it],  and  all  the 
facts).  All  wliich  1  certify,  and  have 
lie  re  the  body  of  the  said  C.  D.,  as  by 
the  said  writ  I  am  commanded. 

The  answer  of  (signature  of  the  of- 
ficer or  person). 

(If  the  person  named  in  the  writ  be 
not  in  custody,  tiie  return  varies  after 
the  *,  thus):  "that  neither  at  the  time 
of  the  allowance  of  the  said  writ,  nor 
at  any  time  since,  was  the  said  C  D. 
in  my  custody,  nor  restrained  by  me  of 
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)»is  Hbertv.  wlu>rofori>  1  camiot  luivo 
Jiis  boilv  'boforp  (tho  court  or  ollicor) 
as  by  the  said  writ  1  am  comiiuimloil." 
Tho  nnswor  of  (llio  olVu'or,  etc.). 
Burr.  App.  HTS,  §1132. 
Btturn   to  TTahcos  Corpus    (h). 

"C.  C.  Clovenjjor,  sorgoant-at-arms 
of  tho  house  of  roprosentativos  of  the 
state  of  Kansas,  to  whom  tho  within 
writ  is  (lirocti'il,  roturns  the  same  and 
has  now  hero  before  the  court  the 
bodv  of  L.  C.  Gunn,  therein  named,  as 
thereby  commanded.  And  I  certify 
that  the  cause  of  the,  restraint  and 
detention  of  tlie  said  L.  C.  Gunn  is 
bv  virtue  of  a  certain  warrant  issued 
by  George  L.  Douglass,  as  speaker  of 
the  house  of  representatives,  a  true 
copy  of  which  is  attached  to  the  peti- 
tion herein  in  this  case  as  'Exhibit 
A,'  and  issued  in  the  manner  and  un- 
der the  circumstances  set  forth  in  the 
petition.  But  the  respondent  allep:ea 
that  said  detention  is  lawful,  and  in 
support  hereof  alleges  that  said  war- 
rant of  arrest  was  issued  and  placed 
in  the  hands  of  respondent  as  sergeant- 
at-arms  of  the  house  of  representatives 
of  the  state  of  Kansas,  because  of  cer- 
tain proceedings  had  by  the  committee 
on  elections  of  said  house  of  repre- 
sentatives, which  had  been  regularly 
appointed  by  the  speaker  subsequent 
to  the  organization  of  said  house;  that 
said  committee  on  elections  was  reg- 
ularly investigating  and  considering 
certain  contest  cases  then  pending  be- 
fore it,  wherein  one  D.  M.  Bender  was 
contestant  and  John  L.  Humphrey  was 
contestee.  and  claiming  to  be  a  mem- 
ber of  said  house  of  representatives; 
that  in  furtherance  of  the  investiga- 
tion of  said  committee  in  said  case, 
and  for  the  purpose  of  securing  testi- 
mony therein,  said  house  of  representa- 
tives caused  a  subpoena  to  be  issued 
commanding  said  L.  C.  Gunn  to  appear 
before  it  as  a  witness  to  testify  in  said 
contest  case,  which  said  subpoena  was 
duly  served  on  said  L.  C.  Gunn  on  the 
21st  day  of  Januauft^,  1893,  by  deliver- 
ing to  him  a  copy  thereof  at  the  place 
of  his  residence,  in  Labette  county, 
Kansas;  that  said  witness  refused  and 
failed  to  obey  the  command  of  said 
subpoena,  and  did  not  appear  as  a  wit- 
ness, but  refused  so  to  do;  that  there- 
after, on  the  13th  day  of  February, 
1893,  said  committee  on  elections  re- 
ported, said  facts  with  reference  to  the 
serving  of  the  subf)oona  uj)on  said  wit- 


ness, :iim1  his  refusal  to  appear;  that 
thereupon  said  proceedings  were  had 
in  said  house  of  representatives  with 
reference  thereto;  that  a  rsolution  was 
dulv  adopted  by  said  liouse  of  tho  13th 
day  of  February,  1893,  and  it  is  set 
out  in  said  warrant,  and  jjursuant  to 
said  resolution  said  warrant  was  is- 
sued, and  said  L.  C.  Gunn  placed  un- 
der arrest,  and  is  now  held;  that  said 
respondent  has  not  had  time  previous 
to  the  issuance  of  the  writ  in  this 
case,  subseciuent  to  the  arrest  of  said 
L.  C.  Gunn,  to  present  him  at  the  bar 
of  the  house  of  representatives,  as  in 
said  warrant  commanded.  Said  re- 
spondent further  says,  that  at  the  time 
of  the  issuance  of  said  warrant,  and 
that  at  the  time  of  the  proceedings  had 
previous  thereto,  concerning  the  mat- 
ters out  of  which  the  issuance  of  said 
warrant  grew,  said  George  L.  Douglass, 
who  issued  said  warrant,  was  the 
legally-elected  and  qualified  speaker  of 
the  house  of  representatives,  and  that 
Frank  L.  Brown  was  the  legally-elected 
and  qualified  chief  clerk  of  the  house 
of  representatives  of  the  state  of  Kan- 
sas, it  theretofore  having  been  duly 
organized  as  the  house  of  representa- 
tives, and  that  at  the  time  of  the  do- 
ing of  all  of  the  matters  herein  re- 
ferred to  there  being  a  majority  of  all 
the  members  of  said  house  of  represen- 
tatives present  and  participating  in  the 
proceedings  of  said  house."  In  re 
Gunn,   50   Kan.    155,   32    Pac.   470,   948. 

VI.     Traverse  of    Return    of    Habeas 
Corpus  (a). 

(Title  as  in  IV.)  A.  B.,  by  this  his 
answer  to  the   return  of  M.   N.,  sheriff 

of   the   county   of  ,   denies    (or 

alleges),  etc.  (here  set  forth  matter  in 
answer  to  the  return). 

(Signature.) 

(Unless  the  moving  party  is   the   at- 
torney-general or  district  attorney,  add 
verification.)      2   Abb.  Forms  731. 
Traverse   to   Beturn   of  Habeas  Corpus 
(b). 

"And  now  comes  said  L.  C.  Gunn, 
petitioner  herein,  and  controverts  the 
return  made  by  said  C.  C.  Clevenger 
to  the  writ  of  habeas  corpus  herein,  i_u 
these  particulars,  to-wit:  Said  peti- 
tioner denies,  first,  that  said  George 
L.  Douglass  is  or  has  been  speaker  of 
the  house  of  representatives  of  the 
state  of  Kansas;  second,  that  said 
Frank  L.  Brown  is  or  has  been  chief 
clerk     of     the     house     of     representa- 
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tives  of  the  state  of  Kansas;  third, 
that  said  C.  C.  Clevenger  is  or  has  been 
sergeant-at-arms  of  the  house  of  rep- 
resentatives of  the  state  of  Kansas; 
fourth,  that  there  is  or  has  been  at 
any  time  pending  before  the  commit- 
tee on  elections  of  the  house  of  rep- 
resentatives of  the  state  of  Kansas  any 
contest  proceeding  or  case  between  said 
D.  M.  Bender  and  said  John  L. 
Humphrey;  fifth,  that  the  house  of  rep- 
resentatives of  the  state  of  Kansas 
ever  caused  any  subpoena  to  be  issued 
commanding  your  petitioner  to  appear 
before  said  house  or  said  committee  to 
testify  in  any  case  or  proceeding 
■whatsoever;  that  any  such  subpoena 
was  ever  served  upon  your  petitioner 
by  any  person  or  in  any  manner;  or 
that  your  petitioner  ever  failed  or  re- 
fused' to  obey  any  subpoena  issued  by 
or  under  the  direction  of  the  house 
of  representatives  of  the  state  of  Kan- 
sas; sixth,  that  the  committee  on  elec- 
tions of  the  house  of  representatives 
of  the  state  of  Kansas,  on  the  13th 
day  of  February,  1893,  or  at  any  other 
time,  made  any  report  to  said  house 
that  your  petitioner  had  been  served 
•with  a  subpoena  and  had  refused  to 
appear,  nor  any  other  fact  or  state- 
ment whatever  concerning  the  issuing 
or  service  upon  the  petitioner  of  any 
subpoena,  nor  concerning  any  refusal 
of  his  to  obey  any  subpoena  or  to 
appear;  seventh,  that  the  house  of  rep- 
resentatives of  the  state  of  Kansas, 
on  the  13th  day  of  February,  1893,  or 
at  any  other  time,  ever  adopted  any 
resolution  adjudging  said  petitioner  to 
be  in  contempt  of  said  house  for  any 
cause  or  matter  whatsoever,  or  author- 
izing or  requiring  the  speaker  of  said 
house  to  issue  his  warrant  to  the  ser- 
geant-at-arms of  said  house,  or  to  any 
other  person,  commanding  the  arrest 
of  your  petitioner  to  answer  as  for  a 
contempt  of  said  house  in  refusing  to 
comply  with  any  order  of  the  commit- 
tee on  elections  of  said  house,  or  in 
any  other  respect,  or  commanding  his 
arrest  for  any  cause  or  for  any  pur- 
pose whatsoever;  eighth,  said  petition- 
er further  denies  generally  each  and 
every  statement  in  said  return  save 
that  he  is  restrained  of  his  liberty  bv 
the  said  C.  C.  Clevenger;  ninth,  said 
petitioner  further  avers,  that  he  is  by 
said  C.  C  Clevenger  restrained  of  his 
liberty  in  violation  of  the  fourteenth 
amendment  to  the  constitution  of  the 
United    States,    and    is    by    said    C.    C. 

8« 


Clevenger  deprived  of  his  liberty  with- 
out due  process  of  law."  In  re  Gunn, 
50  Kan.   155,  32  Pac.  470,  948. 

VII.  Discharge  on  Habeas  Corpus   (a). 

By  (the  judge  or  officer  who  allowed 
the  writ). 

It  appearing,  on  the  return  of  the 
writ  of  habeas  corpus  allowed  by  me, 
that  C.  D.  is  illegally  imprisoned  (con- 
fined or  restrained)  by  you,  I  therefore 
command  you  forthwith  to  discharge 
him  from  your  custody. 

Given    under    my   hand   and   seal,    at, 

etc.,  on  the  day  of  , 

etc. 

(Signature  and  seal  of  judge.) 
G.  H.,  attorney. 
To  (the  officer  or  person  having  custody 

of  the  prisoner).  Burr.  App.  517, 
§1037. 

Discharge  on  Habeas  Carpus   (l). 
"In  the  Matter  of  the  Application  of 

William      Conant      for      Release      on 

Habeas  Corpus. 

"In  this  matter,  the  answer  of  the 
officer  having  been  filed,  from  which  it 
appears  that  he  holds  the  said  Conant 
by  virtue  of  a  commitment  issued  by 
W.  E.  Leonard,  a  justice  of  the  peace 
for  the  citv  of  Port  Huron,  dated  the 
fourth  day'of  February,  1884,  whereby 
said  Conant  was  committed  to  the 
State  House  of  Correction  and  Eeforma- 
tory  at  Ionia  for  six  months  from  and 
including  date,  and  from  which  it  fur- 
ther appears  that  said  Conant,  after 
being  received  into  said  institution, 
escaped  therefrom  before  the  expira- 
tion of  his  said  sentence,  and  is  held 
by  said  officer  for  the  purpose  of  being 
returned  to  said  State  House  of  Cor- 
rection and  Reformatory;  and  wit- 
nesses being  now  here  sworn,  and  evi- 
dence heard,  and  that  the  docket  and 
proceedings  had  by  and  before  said 
Justice  of  the  peace,  and  the  arguments 
of  counsel  having  been  heard,  to-wit, 
A.  R.  Avery  on  behalf  of  petitioner, 
and  P.  H.  Phillips,  prosecuting  attor- 
ney, on  the  part  of  the  oflicer,  and 
due  consideration  thereof  had,  it  is 
found  and  determined  that  at  the  time 
of  the  issue  of  the  said  commitment 
the  said  William  Conant  was  under 
the  age  of  sixteen  years,  and  couM 
not  be  committed  to  said  State  House 
of  Corrections  and  Reformatory.  It  is 
also  found  that  tlio  said  Justice,  at  the 
time  of  the  trial  of  said  Cotiant,  did 
not  determine  or  enter  of  record  the 
age    of    said    Conant.      Therefore    it    is 
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considorod  that  tlio  ctMniiiitment  of  said 
(.'onant  to  said  State  llouso  of  Cor- 
rection and  Koformatorv  is  invalid, 
and  that  liis  imprisonniont  thoroin  is 
unlawful,  and  it  is  ordered  and  ad- 
judged that  said  petitioner,  William 
I'onant,  be.  and  is  hereby,  discharged 
from  the  custody  of  said  Clark,  and  all 
others  claiming  on  account  of  said 
commitment. 
Herman    W.    Stevens,    Circuit    Judge." 

Pooidc  V.  Conant,  59  Mich.  565,  26 
N.   W.  768. 

Xotc. — Held  that  no  writ  of  error 
in  behalf  of  state  lies  to  review  habeas 
corjnis    jiroeeedings. 

VIII.  Order  Eemanding  Prisoner. 
(Title  as  in  IV.; 

(Address  to  the  sheriff  or  other  officer 
having  custody  of  the  prisoner.) 
It  appearing  on  the  return  of  the 
•writ  of  habeas  corpus  (or  certiorari) 
allowed  by  me  (or  bj'  this  court),  that 
A.  B.  is  legally  detained  in  custody,  by 
virtue  of  an  execution  issued  upon  a 
final  judgment  rendered  in  the  supreme 
court  (or  other  court)  in  favor  of  A. 
G.,  as  plaintiff,  against  the  said  A.  B., 
as  defendant  (or  by  virtue  of  a  com- 
mitment  for  a   contempt  issued  by  the 

court,    in    which    commitment 

the  said  contempt  is  specially  and 
plainly  charged,  the  said  court  having 
authority  to  commit  for  the  contempt, 
so  charged,  or  otherwise,  according  to 
the  statute). 

Ordered  that  the  said  A.  B.  be,  ana 
he  is  hercb}-,  remanded  to  his  formci 
imprisonment  under  the  execution  (oi 
commitment  aforesaid). 

By   order   of   the   court,   given   under 

my    hand    and    seal    this aa-y 

of  .   18—. 

(Signature    of    clerk,    or,    if 
the  proceeding  be  before  a 
judge   out    of   court,   signa- 
ture of  judge.) 
2   Abb.   Forms   732. 

IX.  Order  That  the  Prisoner  Be  Bailed, 
(Title  as   in   IV.) 

(Address  to  sheriff  or  other  officer  hav- 
ing custody  of  the  prisoner.) 
It  appearing  on  the  return  of  the 
writ  of  habeas  corpus  (or  certiorari) 
allowed  by  me  (or  by  this  court),  that 
A.  B.  is  detained  in  the  custody  of  the 

sheriff  of  the  county  of ,  under 

a  commitment  in  which  the  said  A.  B. 
is  charged  with  the  offense  of   (grand 


larceny);    and    that    tlio    said    A.    B.    is 
entitled  to  bail: 

It  is  therefore  ordered  that  the  said 
A.  B.  be  held  to  bail  for  his  appear- 
ance   at    the    next    court    of , 

to    be   held    in    and   for   the    county    of 
in   the   sum   of  dol- 


lars. 

And  it  is  further  ordered  that  upon 
such  bail  being  entered  into,  -in  con- 
formity to  this  order  and  the  provi- 
sions of  law,  that  the  said  A.  B.  be 
discharged. 

By    order    of   the   court,   given   under 

my    hand   and    seal    tiiis    day 

of ,  18—. 

(Signature    of    clerk,    or    if 
the  proceeding  be  before  a 
judge   out    of   court,   signa- 
ture   of    judge.) 
2  Abb.  Forms  732. 

X.  Bond  on  Habeas  Corpus,  to  Sheriff 

for  Transportation  of  Prisoner. 

Know  all  men  by  these  presents,  that 
we  (names  and  residences  of  obligors) 
are  held  and  firmly  bound  unto  S.  K., 
sheriff  of  the  county  of  (or  other  of- 
ficer), in  the  sum  of  (double  the  amount 
of  the  sum  for  which  the  prisoner  is 
detained,  if  he  is  detained  for  any  spe- 
cific sum  of  money;  if  not,  then  one 
thousand  dollars),  lawful  money,  etc., 
to  be  paid,  etc.  (penal  part  in  the 
usual  form). 

The  condition  of  this  obligation  is 
such  that  if  the  said  (obligors)  shall 
pay  to  the  said  S.  T.,  sheriff  as  afore- 
said (or  otherwise),  the  charges  of  car- 
rying back  C.  D.,  if  he  shall  be  re- 
manded on  a  habeas  corpus  allowed  by 
(the  judge  or  officer,  etc.),  and  if  the 
said  C.  D.  shall  not  escape  by  the  way, 
either  in  going  to  or  returning  from 
(state  the  place  to  which  he  is  to  be 
taken),    then,   etc.,    otlierwise,   etc. 

(Signatures  and   seals  of  obligors.) 

S(>aled  and  delivered  in  presence  of 
(witnesses).     Burr.  App.  511,  §1029. 

XI.  Attachment    for    Not    Returning 

Habeas  Corpus. 
By    (the    Judge    or    officer    who    allowed 

tl'.o    writ). 

It  appearing  to  me  on  oath  that  C. 
D.,  to  whom  a  writ  of  habeas  corpus 
was  directed  and  delivered,  command- 
ing him  to  bring  before  me  A.  B.,  in 
the  said  writ  named,  has  neglected  (or 
refused)  to  obey  the  same  according 
to  the  command  thereof,  by  not  pro- 
ducing the  said  A.  B.  before  me,  nor 
by  making  a  return  to  such  writ,  within 
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the  time  limited  by  law.  and  no  suffi- 
cient excuse  having  been  shown  for 
such  neglect  (or  refusal):  Therefore 
the  sheriff  (or  coroner,  etc.)  of  the 
county  of is  hereby  command- 
ed, in  the  name  of  the  people  of  the 
state  of  New  York,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  im- 
mediately  before   me   at,   etc. 

Given    under    m}'    hand    and   seal   at, 

etc..   on  the  day  of  . 

in  the  year,  etc. 

(Signature  and  seal  of  judge.) 
E.  F.,  attorney. 

Burr.  App.   507,   §1022. 

xn.     Commitment  for  Disobedience  to 

Writ. 
To    the    sheriff    (or     coroner)      of     the 

county  of  : 

Whereas  M.  N.  has  been  brought  be- 
fore me  (or  this  court)  on  a  warrant 
issued  by  me  (or  the  court),  stating 
that  the  said  M.  N.  (etc.,  reciting  its 
substance). 

And  whereas  the  said  M.  N.  still 
refuses  to  obey  the  said  writ  of  habeas 
corpus,  by  producing  the  body  (or  by 
certifying  the  day  and  cause  of  the 
imprisonment)  of  the  said  A.  B.,  as 
therein  required,  and  by  not  making  a 
return  (or  a  full  and  explicit  return) 
to  such  writ  of  habeas  corpus  (or  cer- 
tiorari). 

Now,  therefore,  you  are  authorized 
and  commanded  forthwith  to  convey 
the  said  M.  N.  to  the  .i^il  of  said 
county,  and  there  commit  him  to  close 
custody  in  such  jail,  without  being  al- 
lowed tha  liberties  thereof,  there  to 
remain  until  he  shall  make  return  to 
the  writ  in  such  warrant  mentioned 
(and  also  comply  with  the  order  this 
day  made,  if  any,  designating  it). 
By   order   of   the   court,   given   under 

my    hand    and    seal    this   day 

of  ,  18—. 

(Signature    of    clerk,    or.    if 
the  proceeding  be  before  a 
judge   out   of   court,   signa- 
ture of  judge.) 
2  Abb.   Forms  734. 
XIII.     Further   Precept   To   Bring   Up 

Person  Confined. 
The   people   of  the  state   of  New   York, 
to    the    sheriff    (or    coroner)    of    the 

county  of : 

Whereas  a  writ  of  habeas  corpus  has 
lieretofore  been  issued  by  this  court 
'^or  by  me),  directed  to  M.  N..  in  which 
ho  was  commanded  to  have  the  body 
of   A.  B.,   by   him   imprisoned   and   de- 


tained as  it  was  said,  together  with 
the  time  and  cause  of  such  imprison- 
ment, and  which  writ  has  been  duly 
served  upon  the  said  M.  N.,  and  where- 
as the  said  M.  N.  has  neglected  (or 
refused)  to  produce  the  body  of  the 
said  A.  B.,  according  to  the  command 
of  said  writ;  and  for  which  neglect 
(or  refusal)  an  attachment  has  been 
issued  against  the  said  M.  N., 

Now,  therefore,  you  are  commanded 
forthwith  to  bring  the  said  A.  B.  before 
me,    at    my    office,    in    the     village     of 

,  in  said  county  (or  before  this 

court,   at  the  courthouse,  in ). 

By   order   of   the   court,   given   under 

my   hand   and    seal    this  day 

of  ,  18—. 

(Signature    of    clerk,    or.    if 
the  proceeding  be  before  a    , 
judge   out   of   court,  signa- 
ture of  judge.) 
2  Abb.  Forms  734. 
HABITUAL  DRUXKAEDS.— See  Hus- 
band AND  Wife. 


HAWKERS   AND    PEDDLERS. 

I.      Indictment   for   Peddling    Without 

State  License,  5 (53 
n.     Indictment  for  Peddling  Without 

City  License,  ."•i3 
III.     Indictment  for  Peddling  Without 

License,  '^CA 
rv.     Information  for  Peddling  Without 

License,  ."(U 

V.  Indictment  for   Selling  Drugs  and 

Appliances  Without  License,  ."jfU 

VI.  Complaint  in  Action  To  Recover 

Penalty,  5G4 

I.  Indictment  for  Peddling    Without 

State  License. 
"First  day  of  October,  A.  D.  ISP.'j, 
and  thence  continually  until  the  find- 
ing of  this  indictment,  did  engage  in, 
carry  on  and  conduct  the  business  of 
hawker  and  peddler,  and  did  during 
the  times  and  on  the  days  aforesaid, 
hawk  and  peddle  at  divers  and  sundry 
places  in  said  county,  sugar,  rice,  meat, 
b\itter,  flour  and  lard,  without  first 
having  obtained  a  State  license  so  to 
do,  contrary,"  etc.  Hall  v.  State,  39 
Fla.   637,   23   So.    119. 

II.  Indictment  for  Peddling  Without 

City  License. 

"That    the    defendant,    on    the    12th 

day    of    September.    1S94,    at    the    city 

.    .    .    aforesaid,  violated   sections   Nos. 

24    and   25   of   the    ordinance    No.    938 

Vol.  IX 


564 


// A  \VK  /•; h'S  A \  1)  I 'KDDLERS 


of  said  city,  pjissctl  by  tlio  common 
couni-il  thcroof  on  the  Hth  day  of  Do- 
comber.  KSi>3,  anil  amondoil  August, 
1M>»,  by  carry in^j  on  the  business  of 
hawking  and  "peddling  witliin  tlic  cor- 
lH>rato  limits  of  the  city  of  isouth 
Bond,  by  earryin}»,  exposing,  offering 
and  crying  for  sale  artieles  of  mer- 
I'handiso,  to-wit:  rattan  rocking  chairs, 
in  the  public  streets  and  avenues  of 
said  city,  without  having  a  license  for 
that  purpose.  That  while  so  engaged, 
the  defendant  sold  and  delivered  to 
one  Emma  Wright  one  rattan  rocking 
chair  for  the  sum  of  six  dollars.  That 
said  articles  of  merchandise  so  sold 
were  not  newspapers,  nor  produce,  nor 
provisions,  and  that  said  sales  were 
not  for  future  delivery  of  said  chairs. 
That  defendant  is  not  a  wholesale 
J  raveling  merchant."  City  of  South 
Beud  r.  Martin,  142  Ind.  31,  41  N.  E. 
31o. 

III.  Indictment  for  Peddling,  Without 

License. 

"That  W.  C.  Montgomery  commorant 
at  Farmington,  within  the  county  of 
Franklin  at  Farmington,  on  the  fif- 
teenth day  of  January,  A.  D.  1898, 
then  and  there  without  any  autliority, 
license  or  permission  therefor,  did  go 
about  from  place  to  place  in  said  town 
of  Farmington,  then  and  there  carry- 
ing for  sale  and  exposing  for  sale, 
goods,  wares  and  merchandise  other 
than  such  as  he  is  by  the  statutes  al- 
lowed to  carry  for  sale  and  expose  for 
sale  without  a  license,  to-wit:  pictures 
and  picture  frames;  the  said  W.  C 
Montgomery  not  being  then  and  there 
exempt  from  obtaining  a  license  to 
carry  for  sale  and  expose  for  sale,  said 
goods,  wares  and  merchandise,  to-wit: 
pictures  and  picture  frames;  against 
the  peace  of  the  State,  etc."  State 
f.  Montgomery,  92  Me.  433,  43  Atl. 
13. 

Note. — Specify  which  if  both  state 
and  city  license  are  required. 

IV.  Information,     Peddling    Without 
License. 

"W.  W.  Wood,  prosecuting  within 
and  for  the  county  of  Johnson,  in  the 
state  of  Missouri,  informs  the  court 
that  Thomas  Downing,  on  the  twenty- 
seventh  day  of  August,  188.5,  at  the 
said  county  of  Johnson,  did,  then  and 
there,  unlawfully  deal  in  the  selling 
of  goods,  wares  and  merchandise,  not 
being  books,  charts,  maps,  or  station- 
^^y>   by  going  from  place  to  place,  in 


a  cart  or  carriage,  with  two  horses,  to 
sell  the  same,  and  did,  thou  and  there, 
while  going  from  place  to  i)lace  to 
sell  said  goods,  wares  and  merclian- 
dise,  as  aforesaid,  unlawfully  sell  one 
l.arrow  and  seeder,  without  then  and 
there  having  a  license  as  a  peddler, 
or  any  other  legal  authority,  to  sell 
the  same,  against  the  peace  and  dignity 
of   the  state. 

W.  E.  Borthick  makes  oath  and  says 
that  the  facts  stated  in  the  foregoing 
information   are   true. 

W.    E.    Borthick. 

Sworn  to  and  subscribed  before  me, 
this  fifth  day  of  August,  1885. 

W.  K.  Morrow,  clerk." 

State   (".   Downing,   22   Mo.  App.   504. 

V.  Indictment  Selling  Drugs  and 
Medical  Appliances,  Without  Li- 
cense. 

"The  grand  jury  of  the  county  of 
Monroe,  in  the  name  and  by  the  author- 
ity of  the  state  of  Iowa,  accuse  W.  M. 
Bair  of  the  crime  of  violating  the 
pharmacy  law,  committed  as  follows: 
The  said  defendant,  W.  M.  Bair,  on  the 
first  day  of  December,  in  the  year  of 
our  Lord,  one  thousand,  eight  hun- 
dred and  ninety-two,  in  Monroe  county, 
being  tlien  and  there  an  itinerant 
vendor  of  drugs,  nostrums,  ointments, 
api)liances  intended  for  the  treatment 
of  diseases  and  injuries,  did  unlawfully 
and  wilfully,  by  printing,  writing,  and 
other  methods,  publicly  profess  to  treat 
and  cure  diseases,  injuries,  and  de- 
formities, by  drugs,  nostrums,  manip- 
ulations, and  other  expedients;  the  said 
defendant  not  having  a  licenSe  as  such 
itinerant  vendor,  nor  having  paid 
therefor,  as  required  by  law,  contrary 
to  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignitv   of  the   state   of  Iowa."     State 

V.  BaiV,  92  Iowa  28,  60  N.  W.  486. 

VI.  Complaint  in  Action  To  Recover 

Penalty. 
The  city  of  Huntington  complains  of 
the  said  defendant  Wilson  (Jhcesbro, 
late  of  said  city,  and  says,  that  the 
said  defendant,  on  the  9th  day  of 
October,  1875,  at  the  city  and  county 
aforesaid,  did  then  and  there  violate 
section  4  of  chajtter  6  of  an  ordinance 
of  said  city,  passed  by  the  common 
council  thereof  on  the  17th  day  of 
December,  1873,  by  unlawfully  follow- 
ing the  occupation  of  a  peddler,  with 
a  wagon,  in  the  city  limits,  without 
a    license    so    to    do,    as     provided    ift 
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section  2  of  said  chapter  6;  wherefore 
the  plaintiff  demands  judgment  (for) 
one  hundred  dollars  as  provided  in  sec- 
tion   4    of    said    chapter. 

This  complaint  was  duly  signed  by 
the  city  attorney  and  properly  verified. 
City  of  Huntington  r.  Cheesbro,  57  Ind. 
74. 

Note. — Whether  the  ordinance  may 
be  set  out  as  above,  cr  whether  it  must 
be  set  out  in  full  depends  upon  the 
state  statutes. 


HEALTH. 

I.  Indictment  for  Nuisance  Affecting 

Health,  .'(i.") 

II.  Information  for  Violating  Quaran- 

tine, 56  J 
I.  Indictment  for  Nuisance  Affecting 
Health. 
"The  jurors  of  the  grand  jury  of 
the  State  of  Iowa,  within,  etc.,  upon 
their  oath  do  aver,  find  and  present 
that  M.  T.  Close,  at  and  within  said 
county,  on  the  1st  day  of  April,  A.  U. 
1S69,  being  possessed  of  a  certain  mill- 
dam  and  mill,  with  their  appurtenances, 
situate  near  and  adjacent  to  a  com- 
mon highway  and  public  road,  and  the 
dwelling  houses  of  divers  persons  and 
citizens  of  Johnson  county,  did,  at  the 
time  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and 
the  finding  of  this  indictment,  unlaw- 
fully and  injuriously  cause  and  per- 
mit the  waters  of  said  mill-dam  to 
overflow  the  adjacent  lands  as  well  of 
others  as  his  own,  by  means  whereof 
the  water  of  said  mill-dam  or  pond 
was  rendered  impure,  corrupted  and 
unwholesome,  and  the  land  overflowed 
as  aforesaid  by  the  means  aforesaid, 
was  rendered  and  kept  marshy  anrl 
filled  with  noxious  weeds  and  putrid 
vegetation,  and  corrui)ted,  imjiure  and 
unwholesome  water,  whereby  tlie  air 
became  corruptod  and  infected,  to  the 
injury  and  prejudice  of  others,  con- 
trary to  the  form  of  the  statute,"  etc. 
State   V.    Hose,    35    Iowa    570. 

II.  Information  for  Violating  Quaran- 
tine. 
"That  in  July,  1782,  an  order  was 
made  by  the  king  in  council,  whereby 
it  was  ordered  that,  if  any  pilot  or 
other  person,  should  go  on  board  any 
ship  or  vessel  obliged  to  porform  quar- 
antine, such  pilot  or  other  person  should 
perform  quarantine  in  like  manner  as 
any    person    coming    in    such    ship    or 


vessel  should  be  obliged  to  perform 
the  same;  that  the  order  was  published 
in  the  Gazette  in  the  same  month,  and 
has  ever  since  been  in  force;  that  the 
defendant,  well  knowing  the  premises, 
but  having  no  regard  to  the  laws  and 
statutes  of  this  realm,  afterwards,  on 
the  8th  of  June,  1788,  etc.,  with  force 
of  arms  went  on  board  a  certain  ship 
called  the  'Stephen,'  which  was  obliged 
to  perform  quarantine,  in  order  to 
conduct  the  same  into  the  port  of  Bris- 
tol, and  did  not  perform  quarantine, 
in  like  manner  as  any  person  coming 
in  the  said  ship  or  vessel  was  obliged 
to  perform  the  same;  but  that  the 
defendant  on  the  14th  June,  1788,  with 
force  and  arms,  unlawfully  quitted  the 
said  ship  by  going  on  board  a  certain 
other  ship  or  vessel  in  a  certain  place 
within  His  Majesty's  dominions,  be- 
fore the  ship  ('Stephen')  had  fully 
performed  and  been  discharged  from 
such  quarantine;  he  the  said  defend- 
ant not  being  in  any  manner,  or  in 
any  case,  or  by  any  license,  directed 
or  permitted  by  any  order  made  by  His 
Majesty  in  council  so  to  do;  in  con- 
tempt, etc.,  to  the  evil  example,  etc., 
against  the  peace,  etc.,  and  also  against 
the  form  of  the  statute,  etc."  King  v. 
Harris,  4  T.  E.  202,  100  Eng.  Reprint 
973. 

Note. — For  an  illustration  of  cases 
where  language  of  the  statutes  is  in- 
sufficient, see  Schmidt  v.  State,  78  lud. 
42. 
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XIV.  Order  Reserving  Further  Direc- 
tions, ."ii"*< 

XV.  Order.  Reservation  of  Interest,  HG!) 

XVI.  Order,  Further  Consideration 
Adjourned,   "ii'!' 

XVII.  Order,  Further  Consideration 
Adjourned,  With  Liberty  to  Ap- 
ply  at  Chojubers,   .")(i!> 

XVni.  Order,  Further  Consideration 
of   Cause    and    Costs   Adjourned, 

ruis) 

XIX.  Order  Reserving  Case  for  Full 
Coiu-t,  ."(■>!> 

XX.  Order  Reserving  Demurrer  for 
Full  Court,  .'ti!* 

XXI.  Decretal  Order  Retaining  Bill, 
With  Liberty  To  Bring  Action  at 
Law,  Tiiii) 

CKOSS-REFEKENCES : 
Cross-Bill: 

Order    That    Original    and    Cross-Bill 
Be  Heard  Together. 
Dismissal  Discontinuaxce    and    Non- 
suit: 
Order    for    Dismissal    of    Ilill    at    the 

Hearing; 
Order    for    Dismissal    as    to    Part    of 
Bill. 
Equity    Jurisdiction    and    Procedure: 
Order  for  Decree  Pro  Confesso  Where 
Defendant    Does    Not    Appear     at 
Hearing. 
Receivers  : 

Order,    Receiver    Continued     at     the 

Hearing; 
Order  for  Separate  Accounts  by  Re- 
ceiver,   of    Rents    and    Personalty; 
Investment. 
References: 

Notice  of  Hearing  or  Trial; 
Appointment    of   Hearing   on     Refer- 
ence; 
Notice    of    Hearing    Before    Referee, 
I.     Notice  of  Hearing. 

Take  ncjtice  that  tills  cause  will  be 
brought  to  a  hearing  on  bill  and  an- 
swer (or  on  pleadings  and  proofs;  or 
on  the  demurrer  filed  therein,  or  on 
bill,  answer  and  replication)  (before 
,  on  the day  of , 


at 


o'clock,  or  as  soon  after  as 


counsel     can     be     heard.      Dated,     etc. 

3    Dan.    Ch.    PI.    &    Pr.    (Perkins'    ed.) 

21.04. 

n.    Note  of  Issue. 

This  cause  belongs  to  the  first  class, 
and  is  to  be  heard  on  bill  taken  as 
confessed  by  all  the  defendants  (or, 
belongs  to  the  second  class,  and  is  to 
be  heard  on  the  plea  for  demurrer] 
of  the  defendant,   etc.)   and  is  entitled 


to    priori! V    from    the 

,  "ks43. 

Dated  ,  18- 


day   of 


To 


-,  esq.,  register, 


(or    clerk.) 

Yours,  etc., 

,  sol.   for  compt. 

2    Barb.    Ch.   Pr.   447. 

III.  Case  and  Abbreviation  of  Plead- 
ings. 
The  bill  in  this  cause  was  filed  on 
the  of  ,  18 ,  be- 
fore the  chancellor.  The  answer  was  filed 
on    the of   ,    18 , 


and   the    replication     on 
•  lav    of    ,     18 — 


the 


The     fol- 


lowing    witnesses     were     examined    on 

the day       of       , 

18 ,   before    T.   G.   Y.,   an    examiner 

of  this  court,  in  pursuance  of  an  or- 
der  to  produce   proofs,   entered   on   the 

day   of   ,    18 ,   to- 

wit,  E.  F.  and  C  H.,  on  the  part  of 
the  complainant,  and  M.  N.  and  O.  P., 
on  the   part   of  the  defendant. 

The  defendant  appeared  by  H.  R.  S., 
esq.,  his  solicitor,  who  has  died  since 
the  commencement  of  the  suit,  and  J. 
B.,  esq.,  has  been  substituted  in  his 
place  as  solicitor  for  said  defendant. 

The  object  of  the  bill  is  to  procure 
a  conveyance  from  the  defendant  of 
the  legal  estate  in  the  premises  par- 
ticularly described  in  the  bill,  and  be- 
ing  lot    No.    in    the 

tract. 

Bill. 
States    that    before     complainant     pur- 
chased lot  No.  ,  A.  owned  the 

improvements,  etc. 

Lot  No.  was  leased  to  A.  on 

the  day  of  ,  but   by 

an  understanding,  etc. 

On    the   of   ,    18 , 

etc. 

Complainant    paid    his    share     of     the 

money,    etc. 

Usual   charge   of   confederacy,   etc. 

Answer    on    oath    prayed    for. 

Prayer   for   injunction;    that   defendant 

may  be  decreed  to  execute  conveyance; 

and    for    general    relief. 

General    replication. 

Answer. 
Admitted.      But      defendant,      on      the 
day  of ,  purchased  of 


A.   all    of   the   improvements,   etc. 
Denies  that  by  any  understanding,  the 
acres,   etc. 


Substantially   admitted. 
Denied. 
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General   traverse   and  usual   conclusion. 
J.    E.,    Sol'r    for    Compt. 
W.  H.,  of  Counsel. 
2   Barb.    Ch.    4-48. 

rv.     Order   of  Reference   Preparatory 

to  a  Hearing. 
A.  B.  V.   C.  D.   and   others.     At,  etc. 

On  filing  due  proof  that  the  bill  in 
this  cause  has  been  taken  as  confessed 
against  C.  D.,  one  of  the  defendants 
therein,  as  an  absentee,  and  on  motion 
of  P.  S.,  solicitor  for  the  complainant, 
it  is  ordered  that  it  be  referred  to 
one  of  the  masters  of  this  court  to 
take  proof  of  the  facts  and  circum- 
stances stated  in  such  bill,  as  against 
the  said  absentee,  and  to  report  such 
proofs  to  the  court  with  all  convenient 
speed.  (If  the  bill  is  to  obtain  satis- 
faction of  a  debt,  add):  And  it  is  fur- 
ther ordered,  that  the  said  master  do 
examine  the  complainant  on  oath  as  to 
any  payments  ■which  may  have  been 
made  to  him,  or  to  any  other  person 
for  his  use,  on  account  of  the  demand 
mentioned  in  the  bill,  and  which  ought 
to  be  credited  on  such  demand.  2  Barb. 
Ch.   Pr.   449. 

V.  Points  on  Hearing. 
Defendant's  Points. 

I.  The  complainants  have  a  perfect 
remedy  at  law  whereby  they  avail 
themselves  of  every  ground  of  com- 
plaint  set   forth  in   the  bill. 

II.  The  court  of  chancery  will  not 
assume  jurisdiction  of  this  case  upon 
the  ground  of  its  being  a  bill  of  peace, 
Because 

1.  The  bill  is  filed  only  against  a 
single  party,  which  party  has  neither 
commenced  nor  threatened  to  commence 
a   multiplicity   of   suits,   etc. 

2.  Tlie  apprehensions  of  the  com- 
plainants that  they  have  incurred,  etc. 

Til.     The  defendants  are  vested  with 

full  authority,  by  the  section 

of   the   charter   of    17 to  pass   the 

ordinance  in  question. 

IV.  The  ordinance  is  a  reasonable 
regulation  of  trade. 

,  of  counsel  for  defts. 

2   Barb.    Ch.    I'r.    U'.K 

VI.  Notice   of   Motion    To     Suppress 

Depositions. 
Sir: 

Take   notice,   that  I  intend  to   move 

this    honorable    court    on    the   

day    of   next    at    ten    o'clock 

in  the  forenoon,  or  as  soon  thereafter 
as  counsel  ran  be  hoard,  at  the  capitol 
in   the    city    of    Albany,    for    an    order 


that  the  deposition  of  J.  M.,  a  wit- 
ness examined  in  this  cause  on  the 
part  of  the  defendant  before  T.  G.  Y., 

examiner,      on     the     day    of 

last,  be   suppressed.   And  for 


such  further,  or  for  such  other  order 
or  relief  as  the  court  may  think  proper 
to  grant;  which  motion  will  be  founded 
on   the   bill   aud   answer   in   this   cause. 

Dated  ,  18 . 

To  W.  N.,  esq.,  sol.  for  deft. 
Yours,  etc., 

J.  E.,  sol.  for  compt. 
2   Barb.   Ch.   Pr.   450. 

VII.     Submission  of  Cause  on  Written 
Arguments. 
It  is  stipulated  and  agreed  that  this 
cause    be    submitted    to    the    chancellor 
(or   vice    chancellor)    on   written    argu- 
ments.     The    complainant 's    counsel    to 
serve  his  argument  within  thirty  days, 
and    the     defendant 's    counsel    to    an- 
swer  the    same,    and   submit    the    cause 
within    thirty    days    thereafter. 
Dated,  etc. 

A.  G.,  solr.  for  compt. 
L.  H.  S.,  solr.  for  deft. 
2   Barb.   Ch.   Pr.   450. 

Vni.    Order  for  Cause  To  Stand  Over, 
To  Add  Parties. 

This  cause  coming  on  to  be  heard 
this  day,  and  counsel  for  both  parties 
having  been  in  part  heard;  and  it  ap- 
pearing to  the  court  that  *  C.  J.  and 
Lucy  his  wife  are  necessary  parties 
to  this  cause;  it  is  ordered  that  this 
cause  do  stand  over,  to  the  end  that 
the  complainant  may  make  the  said 
0.  J.  and  Lucy  his  wife  parties  there- 
to, either  by  amendment  or  supple- 
mental bill,  as  he  may  be  advised.  2 
Barb.    Ch.   Pr.    450. 

IX.  Order  for  Cause  To  Stand  Over, 

To  Add  Proofs. 

(As  in  \'lll  to  the  *,  then)  the  com- 
plainant has  omitted  to  introduce  proof 
of  the  death  of  D.  B.,  his  intestate,  it 
is  ordered  that  this  cause  do  stand 
over,  to  the  end  that  the  comj)lainant 
may  examine  witnesses  to  prove  the 
death  of  such  intestate.  2  Barb.  Ch. 
Pr.  451. 

X.  Order   on    Hearing    Demurrer    or 

Plea  (a). 
The  demurrer  (or  plea)  put  in  by 
the  defend.'int  to  the  whole  (or  part) 
of  the  plaintiff's  bill  coming  on,  etc., 
to  be  argued  before  this  court,  in  t  ho 
presence  of  counsel  for  (he  plaintiff 
and    for    the    defendant    (if    so,    add, 
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niul  the  saiil  tlofonilnnt  by  his  oounsol 
dotiuirriiig  orally  to  the  said  lull  tor 
want  of  i>artios);  upim  opi'iiiiijj  ami 
debate  of  the  matter,  etc.  Tliis  court 
(if  standiiijj  for  .jutI;xiiuMit,  add,  did 
order,  tliat  the  said  diimirrer  |  or  pieaj 
should  stand  for  judgment,  and  the 
same  standing,  etc.);  if  allowed,  This 
court  held  the  said  demurrer  (or  plea) 
to  be  good  and  sullieient,  and  doth 
therefore  order,  that  the  same  do  stand 
and  be  allowed  (if  plaintill"  umlortakos 
to  reply  to  plea,  And  the  plaintiff  by 
his  counsel  undertaking  to  reply  to 
the  said  plea,  it  is  ordered,  that  the 
costs  occasioned  by  the  said  pica  be 
costs  in  the  cause) ;  and  that  the  plain- 
titf  A.  do  pay  to  the  said  defendant 
B.  his  costs  of  the  said  demurrer  (or 
plea);  (if  to  the  whole  bill  and  no 
liberty  to  amend  given,  add,  and  also 
his  further  costs  of  this  suit),  to  be 
taxed  by,  etc. — Liberty  to  amend  (if 
any,  and  if  so.  add,  but  in  default  of 
the  plaintiff  amending  his  bill  within 
[three  weeks]  from  this  date,  it  is 
ordered,  that  the  plaintiff  A.  do  pay  to 
the  defendant  B.  his  further  costs  of 
this  suit,  to  be  taxed  by,  etc.)  if 
overruled.  This  court  held  the  said  de- 
murrer (or  plea)  to  be  insufficient,  and 
doth  tlierefore  order  that  the  same  be 
overruled.  Direction  as  to  costs;  time 
to  answer,  if  any.  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins'  ed.)  2362;  2  Seton  Dec. 
(Eng.  ed.  1S62)   1258. 

Order  on  Hearing  Demurrer  or  Plea  (6). 
The  plea  of  the  defendant  C.  D.  to 
the  bill  of  complaint  in  this  cause  hav- 
ing heretofore  come  on  to  be  argued, 
and  counsel  on  both  sides  having  been 
heard  thereupon,  it  is  ordered  that  the 
said  plea  do  stand  for  an  answer,  wuth 
liberty  to  the  complainant  to  except 
thereto.     2  Barb.  Ch.  Pr.  410. 

XI.     Order  on   Hearing  of  Exceptions 
for  Insufficiency. 

The  exceptions  taken  by  the  plain- 
tiff to  the  sufficiency  of  the  defendant 
to  the  interrogations  filed  by  the 
plaintiff  for  the  examination  of  the 
said  defendant,  in  answer  to  the  plain- 
tiff's bill,  coming  on,  etc.,  to  be  ar- 
gued before  this  court,  in  the  presence 
of  counsel  for  the  plaintiff  and  for 
the  said  defendant;  and  the  said  ex- 
ceptions being  opened,  upon  debate  of 
the  matter  and  hearing  the  defendant's 
answer,  and  the  said  exceptions  taken 
thereto,    read,    and    what    was    alleged 


by  the  counsel  for  the  plaintiff  and 
for    the   defendant; 

Allowed. — This  court  held  tho  an- 
swer of  the  defendant  to  be  insufficient 
in  the  points  excepted  toj  and  dotli 
order  that  the  said  exceptions  (do 
stand  and)  bo  allowed. — Direction  for 
payment  of  costs  by  defendant,  and 
time  to  answer,  if  any: 

Overruled. — This  court  held  the  an- 
swer of  tlie  said  defendant  to  be  sutli- 
cient  in  the  [)oints  excepted  to;  and 
doth  order  that  the  said  exceptions  be 
overruled. — Direction  for  payment  of 
costs  by  plaintiff,  and  liberty  to 
amend,  if  any: 

Some  allowed,  others  overruled. — This 
court  held  the  answer  of  the  said  de- 
fendant to  be  insullicient  in  the  points 
excei)ted  to  by  the  1st,  2d,  3d,  4th,  and 
otii  of  the  said  exceptions;  and  doth 
order  that  the  said  exceptions  1st,  2d, 
3d,  4th,  and  5th  (do  stand  and)  be 
allowed;  and  this  court  held  the  an- 
swer of  tlie  said  defendant  to  be  suffi- 
cient in  the  points  excepted  to  by  the 
6th  and  7th  of  such  exceptions;  and 
doth  order  that  the  said  Gth  and  7th 
of  such  exceptions  be  overruled;  and 
it  is  ordered  that  the  costs  of  the 
plaintiff  and  the  defendant  of  all  the 
said  exceptions  be  taxed  by,  etc.,  who 
is  to  certify  the  amount  of  five  seventh 
])arts  of  such  costs  of  the  plaintiff",  and 
two  seventh  parts  of  the  said  costs  of 
the  said  defendant,  and  deduct  the 
said  two  seventh  parts  of  the  said  de- 
fendant 's  costs  from  the  amount  of  the 
said  five  seventh  parts  of  the  costs 
of  the  plaintiff,  and  certify  the  bal- 
ance; and  it  is  ordered  that  the  said 
defendant  A.  do  pay  to  the  plaintiff' 
B.  the  balance  so  certified. — Time  to 
answer,  if  any.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2361;  2  Seton  Dec. 
(Eng.    ed.    1862)    1256. 

XII.  Order  for  General  Adjournment 
to  Chambers. 

Let  this  cause  (or  matter,  or  petition, 
or  application)  be  adjourned  for  con- 
sideration in  chambers.  3  Dan.  Ch.  PI. 
&   Pr.    (Perkins'   ed.)    2197. 

XIII.  Order  That  Master  Settle  Con- 
veyances. 

And  the  said  master  is  to  settle  the 
said  conveyances,  in  case  the  parties 
differ  about  the  same.  3  Dan,  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2198. 
xrv.  Order  Reserving  Further  Direc- 
tions. 

And  this  court  doth  reserve  the  C03- 
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sideration  of  all  further  directions,  un- 
til after  the  said  master  shall  have 
made  his  report.  3  Dan.  Ch.  Pi.  &  Tr. 
(Perkins'   ed.)    2198. 

XV.  Order,  Reservation  of  Interest. 
And  the  court  doth  reserve  the  con- 
sideration of,  etc.,  and  of  interest,  un- 
til after  the  said  master  shall  have 
made  his  report.  3  Dau.  Ch.  PI.  &  Pr. 
(Perkins'   ed.)    2198. 

XVI.  Order,  Further  Consideration 
Adjourned. 

And  let  the  further  consideration  of 
this  (matter  and)  cause  be  adjourned; 
and  any  of  the  parties  are  to  be  at 
libertv  to  applv  (to  this  court)  as  they 
shall  be  advised.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2198. 
XVn.  Order,  Further  Consideration 
Adjourned  With  Liberty  To  Ap- 
ply at  Chambers. 

And  let  any  of  the  parties  be  at  lib- 
erty to  apply  in  chambers  for  the  ap- 
pointment of  a  receiver  (or  for,  or  as 
to,  etc.,  as  the  case  may  be),  and 
otherwise  (generally)  to  apply  as  they 
may  be  advised.  3  Dan,  Ch.  PI.  &  Pr, 
(Perkins'  ed.)    2198. 

XVIII.  Order  for  Further  Considera- 
tion of  Cause  and  of  Costs  Ad- 
journed. 

And  let  the  further  consideration  of 
this  cause,  and  of  the  costs  of  this 
cause  not  hereinbefore  otherwise  pro- 
vided for  (or  disposed  of)  be  ad- 
journed. Libertv  to  applv.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2198;  1  iSeton 
Dec.   (Eng.  ed.  1S62)   .56. 

XIX.  Order  Eeserving  Case  for  Full 
Court 

Heard   on  bill,  answer,  evidence,  and 

exhibits,   and   reserved   thereon   for  the 

consideration    (and    determination)  of 

the  full  court.  3  Dan.  Cb.  PI.  &  Pr. 
(Perkins'  ed.)    2205. 

XX.  Order  Reserving  Demurrer  for 
Full  Court. 

Heard  on  demurrer  (to  tlie  bill),  and 
reserved  for  the  consideration  of  the 
full  court.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins'  ed.)    220;". 

XXI.  Decretal  Order  Retaining  Bill, 
With  Liberty  To  Bring  Action  at 
Law. 

This  cause  having  been  brought  to 
hearing  upon  the  pleadings  and  proofs 
theroin,  and  having  been  argued  by 
Mr.  W.  C.  N.  of  counsel  for  the  com- 
plainant, and  by  Mr.  J.  E.  of  counsel 
for   tho   defendant,   it   is   ordered,   ad- 


judged and  decreed,  and  this  court,  by 
virtue  of  the  power  and  authority 
thereof  doth  order,  adjudge,  and  de- 
cree, that  the  bill  in  this  cause  be 
retained  for  twelve  months,  with  lib- 
erty to  the  complainant,  in  the  mean- 
time, to  proceed  at  law  touching  the 
matters  in  question  in  this  cause,  as  he 
shall  be  advised.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  it 
the  complainant  shall  commence  an 
action  at  law  and  proceed  to  trial 
within  the  time  specified,  the  court  re- 
serves the  consideration  of  the  costs 
of  this  suit,  and  of  all  further  direc- 
tions until  after  such  trial  shall  be 
had.  But  in  case  the  complainant  shall 
not  proceed  at  law  and  go  to  triar 
within  the  time  aforesaid,  his  bill  ia 
from  thenceforth  to  stand  dismissed 
out  of  this  court,  with  costs  to  be 
taxed.  And  in  either  case  any  of  the 
parties  are  to  be  at  liberty  to  apply 
to  the  court,  as  thev  shall  be  advised. 
2  Barb.  Ch.  Pr.  45f. 
IIEIES.— See  Inheritance. 


HIGHWAYS,   STREETS  AND 
BRIDGES. 

I.  Indictment  for  Erecting  Fence  on 
Highway,  570 

n.  Indictment  for  Obstructing  High- 
way With  Gate,  570 

III.  Indictment  for  Obstructing  Street 

With  Bay  Window,  570 

IV.  Information  for  Obstructing  Street 

With  Lumber,  570 

V.  Indictment  for  Enclosing  Part  of 

Highway,  570 

VI.  Indictment  for  Refusing  To  Turn 

Out  of  Traveled  Way,  570 

VII.  Indictment  for  Neglecting  To 
Repair  Street,  571 

Vni.  Indictment  for  Failing  To  Re- 
pair Pursuant  to  Agreement,  571 

IX.  Information  for  Interfering  With 
Highway  by  Unlawful  Working, 
571 

CROSS-REFERENCES: 
Injunctions: 

Injunction   Ag.-iiiiat  Authorizing  Lay- 
ing of   Railroad   in   City; 
Injunction    Against    Laying   of   Bail- 
road   in   City  Street. 
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liuliotmont    for    NojjliH-tiiig    To    Koep 
lu>:i<i    in    Ki'pair. 
I.     Indictuiout  for  Erecting  Fence  on 
Highway. 

"Witli  foroo  aiul  arms,  in  and  upon 
a  oertaia  town  way  there  loyally  laid 
out,'  accepted,  and  established  as  a 
town  way  of  the  said  town  of  Sliap- 
leigh  (whicli  way  leads  and  extends 
from  the  dwelling  house  of  G.  Ham, 
to  the  dwelling  house  of  A.  Bragdon, 
in  said  S.),  did  unlawfully  and  in- 
juriously put,  place,  and  erect  a  cer- 
tain fence,  in,  upon,  and  across  the 
highway  aforesaid;  and  the  same  fence 
did  then  and  tliere  unlawfully  and  in- 
juriously continue,  and  suffer  to  be  and 
remain  from,  etc.,  to  the  day  of  tiie 
finding  of  this  bill;  whereby  the  way 
aforesaid,  for  and  during  the  whole 
time  aforesaid,  was  wholly  obstructed, 
so  that  the  citizens  of  the  Common- 
wealth were  prevented  from  passing 
and  repassing,  etc.,  as  they  have  a 
right,  and  have  been  wont  to  do;  to 
the  great  injury  and  common  nuis- 
ance of  all  the  citizens  of  said  com- 
monwealth having  occasion  to  pass,  re- 
pass, and  use  the  way  aforesaid, 
against  the  peace  and  dignity  of  the 
commonwealth,  and  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided."  Com.  v.  Gowen,  7 
Mass.   378. 

n.  Indictment  for  Nuisance  in  Ob- 
structing Highway  With  Gate. 
"That  he,  on  the  first  day  of  Oc- 
tober, 1854,  in  a  certain  road,  leading, 
etc.,  etc.,  being  a  common  highway, 
etc.,  etc.,  unlawfully  and  injuriously 
did  build  and  erect  gates,  and  unlaw- 
fully and  injuriously  did  cause  to  be 
built  and  erected  gates  and  other  ob- 
structions, and  did,  then  and  there,  and 
on  divers  other  days  and  times,  be- 
tween that  day  and  the  time  of  taking 
this  inquisition,  unlawfully  and  in- 
juriously continue  and  allow  to  remain, 
the  said  gates  and  divers  other  ob- 
structions, so  as  aforesaid  unlawfully 
built  and  erected,  and  caused  to  be 
built   and    erected,   by   reason    whereof, 


force  and  arms,  in  a  certain  building 
there  situate,  and  bordering  on  West 
Hrooivline  Street,  tlic  same  being  a 
public  street  of  said  city,  did  cause 
to  be  constructed  a  certain  window, 
which  said  window  did  then  and  there 
project  into  said  street,  against  the 
peace  of  said  Commonwealth,  the  form 
of  the  statute  of  said  Commonwealth 
and  by-laws  of  said  city,  in  such  case 
made  and  provided."  Com.  v.  Good- 
now,  117  Mass.  114. 
rv.  Information  for  Obstructing  Street 
With  Lumber. 

"State  of  Indiana  17.  John  D.  Mathis 
and  Samuel  liege — in  the  Bartholomew 
common  pleas:  Jeptha  D.  New,  prose- 
cuting attorney,  etc.,  informs  the  court 
that  the  defendants,  on  or  about  the 
1st  of  September,  1862,  owned  a  saw- 
mill on  Jackson  street,  in  the  town 
of  Columbus,  Bartholomew  county,  In- 
diana, which  obstructed  and  hindered, 
and  ever  since  hath  continued  to  ob- 
struct and  hinder,  the  free  passage  of 
a  public  street  of  known  notoriety,  to- 
wit:  Jackson  street  atoresaid,  in  the 
town,  county  and  State  aforesaid,  in 
front  of  said  saw-mill,  by  piling  lum- 
ber from  said  mill  on  said  street  in 
front  of  said  mill,  to  the  great  an- 
noyance and  injury  of  the  citizens  of 
the  town,  county  and  state  aforesaid," 
etc.  State  v.  Mathis,  21  Ind.  277. 
V.  Indictment  for  Enclosing  Part  Of 
Highway. 

"Did  unlawfully  and  injuriously 
put,  place,  lay  and  continue  a  large 
quantity  of  stones,  in  and  upon  a  part 
of  said  highway,  to-wit,  upon  a  sj)ace 
thereof  ten  rods  long  and  one  rod  wide, 
and  the  said  stones,  so  placed  as 
aforesaid,  he  the  said  Wm.  King,  from 
the  said  first  day  of  August,  until  the 
finding  of  this  bill,  unlawfully  and  in- 
juriously did  keep,  continue  and  main- 
tain, in  and  upon  said  highway,  where- 
by the  same  has  been,  during  all  the 
time  aforesaid,  and  still  is,  greatly  nar- 
rowed, obstructed  and  stopped  up," 
etc.,  "against  the  peace,"  etc.  Com. 
V.  King,   13   Mete.    (Mass.)    11.5. 

Note. — Held   sufficient  under  common 


the   citizens   of   this    State,    during   the    law   and    insuflicient    under   statute. 


time  aforesaid,  could  not  go,  return, 
ride,  pass  and  repass,"  etc.  Wroe  v. 
State,  8  Md.  416. 

III.     Indictment  for  Obstructing  Street 
With  Bay  Window. 
"At     Boston     aforesaid,    and    within 
the  judicial  district  of  said  court,  with 


VI.    Indictment  for  Refusing  To  Turn 
Out  of  Traveled  Highway. 

"Robert  Alien  of  Mendon  in  th© 
county  of  Worcester,  and  Hannah  Ar- 
nold, wife  of  James  Arnold  of  Wrent- 
ham  in  the  county  of  Norfolk,  met 
each  other  in  the  road  in  said  Mendon, 
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traveling  with  their  respective  wagons, 
and  the  said  Robert  Allen,  while  so 
meeting  the  said  Hannah  with  said 
wagon  on  said  road,  did  not  drive  his 
said  wagon  to  the  right  of  the  mid- 
dle of  the  traveled  part  of  said  road, 
so  that  the  said  wagon  of  the  said 
Allen  interfered  with  said  James' 
wagon,  in  passing  it,  and  by  such  in- 
terference broke  said  James'  wagon 
in  pieces,  and  other  wrongs  did,  against 
the  peace,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided."  Com.  v.  Allen,  11  Mete. 
(Mass.)  403. 

Note. — Description  of  highway  held 
sufficient   for   this   particular   offense. 

vn.    Indictment  for  Neglecting  To  Re- 
pair Street. 

"That  the  road  leading  from  Bcll- 
ville,  in  Crockett  count)',  to  Alamo, 
in  Crockett  county,  Tennessee,  is  a 
public  road,  and  that  the  Mayor  and 
Aldermen  of  said  town  of  Bellville, 
comprised  of  Tac  "Wainwright  and  six 
others,  late  of  said  county,  on  the  1st 
of  January,  1873,  were  overseers  of 
tliat  part  of  said  road  from  tiie  depot 
building  of  the  Louisville  and  Memphis 
railroad,  in  said  town  of  Bellville, 
through  the  street  known  as  Front 
street,  in  said  town,  in  the  direction 
of  Alamo  and  Gadsden  road,  to  tlie 
end  of  the  corporate  limits  of  said 
town  of  Bellville,  etc.,  and  having 
hands  assigned  to  keep  the  same  in 
repair,  but  the  said  before  named 
Mayor  and  Aldermen,  not  regarding 
their  duty,"  etc.  State  f.  ilayor,  7 
Baxt.    (Tenn.)    548. 

Vm.     Indictment   for  Failing   To  Re- 
pair Pursuant  to  Agreemenv. 

"The  grand  jury  of  said  county 
charge,  that,  before  the  finding  ot 
this  indictment,  Elza  Blann  erected  a 
bridge  across  Bougcliitto  creek  in  said 
county,  known  as  'Earner's  bridge,'  on 
the  lower  Linden  road,  by  contract 
with  the  county  commissioners,  and 
obligated  himself  to  keep  the  same  in 
good  repair  for  the  term  of  five  years, 
and  knowingly  suffered  the  same  to  re- 
main out  of  repair,  and  unsafe  for  tlie 
passage  of  travelers  ar.d  other  per- 
sons, for  more  than  ten  days  at  a 
time,  during  the  period  stipulated  for 
its  safety  by  the  terms  of  the  con- 
tract, against  the  peace  and  dignity," 
etc.     Blann  v.  State,  39  Ala.  353, 


IX.  Information  for  Interfering  With 
Highway  by  Unlawfiil  Working. 
"Edward  Maiuey,  did  then  and  there 
unlawfully  interfere  with,  obstruct  and 
cause  to  be  obstructed  and  interfered 
with,  a  certain  highway,  known  as 
George  street,  between  Broadway  and 
Franklin  streets,  in  the  town  of  Coch- 
ran, in  the  county  and  State  afore- 
said, by  then  and  there  unlawfully 
entering  upon,  and  being  and  remain- 
ing in  and  upon  said  George  street, 
with  horses,  plows,  picks  and  shovels, 
and  by  then  and  there  unlawfully 
plowing,  digging  and  removing  the  soil 
of  said  George  street,  between  said 
Broadwav  and  Franklin  streets."  State 
r.   MaineV,   65  Ind.   404. 
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III.  Answer   to  Affidavit   Setting  Up 
Exemption,   572 

rV.     Report  of  Appraisers  of  Exempt 
Property,  573 
CEOSS-REFERENCES : 
Baxkruptcy: 

Trustee's  Report   of  Exempted  Prop- 
erty. 
Garnishment: 

Affidavit      Claiming      Exemption      on 

Garnishment; 
Answer   by    Garnishee    Claiming    Ex- 
emption on  Behalf  of  Defendant. 

I.  Affidavit  for  Exemption  of  Wages. 
"State  of  Indiana,  Cass  county,  ss.: 
Blazius  Meyer,  being  by  me  first  duly 
sworn,  according  to  law,  upon  his  oath 
saith  that  he  is  a  married  man,  the 
head  of  a  family,  and  he  resides  with 
his  family;  tliat  his  said  family  are 
entirelj'  dependent  on  his  services  for 
support;  that  he  is  a  laborer,  in  the 
employment  of  tlie  Chicago,  St.  Louis 
and  Pittsburgh  Railroad  Company;  that 
his  eatnings,  in  said  employment,  are 
less  than  $50  per  month  and  arc  neces- 
sary for  the  support  of  his  family; 
that  he  has  no  otiier  income,  and  his 
family  consists  of  himself,  wife  and 
two  children;  and  that  said  sum  is  ex- 
empt from  execution,  attachment  and 
all  other  writs  against  him,  and  he 
claims  it  as  such. 

(Signed)  Blazius    Meyer.** 

Chicago,   etc.    R.    Co.    v.   Meyer,   117 
Ind.  563,  19  N.  E.  320. 
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Sotc. — The  Ptntutos  on  exemption 
vary  jjroatly  in  tlioir  provisions.  The 
following;  forms  from  adjuiiioated  cases 
will  bo  su^i-jestivc  in  prepariiiij  forma 
uiulor  similar  statutes.  Under  the  pro- 
visions of  some  statutes  no  action  by 
the  claimant  is  necessary  as  to  specifi- 
cally exempt  property,  the  levying  of- 
ficer being  simi)ly  treated  as  a  tres- 
passer. 

IL    Notice  to  Sherilf  That  Debtor  Will 
Chose  Exempt  Property. 

"To  James  A.  Cirady,  Slierill  of  Pas- 
co county,  State  of  Florida:  1  desire 
you  to  make  an  inventory  of  all  of 
my  personal  property  and  am  now 
ready  to  point  out  the  whole  of  my 
personal  property  to  you,  so  that  you 
make  an  inventory,  and  to  make  oath 
that  said  inventory  when  taken  con- 
tains a  true  and  periect  list  of  all 
of  my  personal  property,  so  that  ap- 
praisers may  be  apjtointed  to  appraise 
the  same  at  its  cash  value  in  order 
that  I  may  select  from  such  an  in- 
ventory an  amount  of  such  property, 
according  to  such  appraisal,  not  ex- 
ceeding one  thousand  dollars,  which  1 
claim  and  desire  to  be  exempt  from 
forced  sale  under  the  laws  of  this 
state  and  especially  from  sale  under 
executions  in  favor  of  Eekman  and 
Vetsburg  et  al.  against  myself  as  ad- 
vertised by  you  to  take  place  on  Gth 
dav  of  January,  A.  D.  1S90.  John  T. 
McMichael. "  McMichael  v.  Grady,  34 
Fla.   210,   15  So.   76.5. 

III.     Answer  to  Affidavit  Setting  Up 

Exemption. 
"Answer   to    Defendant   O.    N.    Callen- 

der's  Inventory  and  Affidavit  of  Ex- 

emption  Filed  Herein. 

First — Comes  now  the  plaintiff  and 
for  answer  to  defendant  O.  N.  Callen- 
der's  inventory  and  affidavit  filed  here- 
in, claiming  the  property  attached  in 
this  cause,  denies  that  the  $480  men- 
tioned in  said  affidavit  and  inventory 
is  exempt   from   execution. 

Second — Plaintiff  states  that  for  a 
long  time  after  the  levy  of  attachment 
in  this  case,  the  defendant  has  pos- 
sessed in  fee-simple  of  five  lots,  in 
the  town  of  Gandy,  Logan  county,  Ne- 
braska, and  that  upon  said  lots  there 
was  and  still  is  standing  three  good 
buildings,  one  being  a  hotel  building 
of  the  value  of  not  less  than  $1,500, 
another  being  a  brick  business  build- 
ing of  the  value  of  not  less  than  $600, 


and  that  the  last  being  a  frame  barn 
or  livery  stable  of  the  value  of  not 
less  than  $400.  i'laintiff  furthermore 
says,  that  for  a  long  time  after  the 
levy  of  the  attachment  defendant  O.  JN. 
Calleiuler  was  possessed  in  fee  simide 
of  other  real  estate  in  Logan  county, 
state  of  Nebraska,  consisting  of  town 
lots  in  the  town  of  Gandy,  in  said 
county  and  state,  tho  exact  description 
of  which  plaintiff  is  unable  to  give; 
that  said  last  mentioned  real  estate  is 
of  the  reasonable  value  of  $500. 

Third — That  since  the  levy  of  said 
attachment  said  defendant  O.  N.  Cal- 
lender  has  been  possessed  of  a  largo 
amount  of  personal  j^roperty,  consist- 
ing of  horses,  cattle,  wagons,  and  har- 
ness, the  exact  number  and  description 
of    which    plaintiff    is    unable    to    give. 

Fourth — That  all  of  said  personal 
property  was  of  the  reasonable  value 
of  $300,  and  has  all  been  soid  by  the 
said  defendant  O.  N.  Callender  since 
the  issuance  and  levy  of  the  attach- 
ment herein  and  the  proceeds  thereof 
applied  to  his  own  use. 

Fifth — Plaintiff  further  says  that 
since  the  issuance  and  levy  of  said 
attachment  herein  the  defendant  M. 
Callender,  who  is  the  wife  of  her  co- 
defendant,  O.  N.  Callender,  has  been 
possessed  of  a  large  amount  of  goods 
and  chattels,  consisting  of  such  articles 
as  arc  usually  kept  for  sale  in  a 
country  store,  and  that  the  value  of 
said  goods  and  chattels  was  not  less 
than  $600. 

Sixth — That  all  of  said  goods  and 
chattels  have  been  sold  and  converted 
into  money  by  the  defendants  herein, 
and  said  money  appropriated  to  their 
own  use,  since  the  issuance  and  levy 
of  the   attachment  herein. 

Seventh — That  the  defendants,  nor 
either  of  them,  have  applied  the  pro- 
ceeds of  any  of  said  property  so  sold 
and  disposed  of  to  the  payment  of  any 
part  of  their  indebtedness  to  this  plain- 
tiff. 

Eighth — That  all  of  said  property 
was  sold  and  disposed  of  by  said  de- 
fondants  for  the  purpose  of  placing 
themselves  in  a  position  so  they  could 
file  an  affidavit  of  exemption  herein 
and  thereby  avoid  and  defeat  the  ap- 
plication of  the  money  attached  here- 
in toward  the  payment  of  their  in- 
debtedness to  this  plaintiff."  Kil- 
patrick-Koch  Co.  v.  Callender,  34  Neb. 
727,  52  N.  W.  403. 
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rV,  Eeport  of  Appraisers  of  Exempt 
Property. 
"We,  George  Kreag  and  Jacob  iStack, 
the  appraisers  selected  to  appraise  the 
property  in  the  foregoing  schedule, 
have  been  duly  sworn,  and,  having  ex- 
amined said  property,  have  appraised 
the  several  items  at  the  sum  set  op- 
posite thereto,  and  we  swear  that  the 
same  is  a  full  fair  cash  value  of  the 
same,  to  the  best  of  our  judgment. 

(Signed)   George  Kreag, 
Jacob  Stack. 
Sworn  to  before  me  this  6th  day  of 
July,    1876. 

"Wm.  Maal,  Notary  Public." 
CK-er  V.  Shannon,  91   Ind.  99. 

HOMICIDE. 
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I.      Indictment    for     Murder,     General 

Fonn. 

Essex,    to-wit.      The    jurors    for    our 

lord  the  king  upon  their   oath  present, 

that    A.    B.,    late    of   ,    in    the 

parish    of ,    in   the   county    of 

-,  laborer,  not   having  the  fear 


of  God  before  his  eyes,  but  being  moved 
and   seduced   by  the   instigation   of  the 

devil,  on  the  day  of , 

in    the    year     of     the     reign 

of  our  sovereign  lord  George  the 
Third,  by  tlie  grace  of  God  of  the 
united  kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  faith, 
with  force   and   arms,  at  the  parish   of 

aforesaid,    in    the    county    of 

aforesaid,      in      and      upon 


one  E.  F.,  in  the  peace  of  God  and 
our  said  lord  the  king  then  and  there 
being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  an  as- 
sault,* and  that,  etc.  (here  state  the 
means  and  manner  of  the  killing,  and 
the  consequent  death,  according  to  the 
facts,  and  then  conclude  thus):  And  so 
the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  A.  B. 
him  the  said  E.'F.  in  the  manner  and 
by  the  means  (or  in  the  man:;er  and 
form)  aforesaid  (or  in  the  conclusion 
of  a  second  or  subsequent  count,  last 
aforesaid),  feloniously,  wilfully,  and  of 
his  malice  aforetliought,  did  kill  and 
murder,  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity. 
3  Chit.  Cr.  h.  750. 
II.     Shooting. 

A.     Indi.tmrnt  for  Murder,  Shooting, 
Immediate   Death. 

And  that  the  said  C.  D.  a  certain 
jiistol  of  the  value  of  five  shillings  tlien 
and  there  charged  with  gunpowder  ami 
one  leaden  bullet,  which  said  pistol  he 
the  said  C.  D.  in  his  right  hand  then 
and  there  had  and  held,  then  and  there 
feloniously,  wilfully,  and  of  his  malice 
aforethought,   did   discharge   and   shoot 
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off,  to.  agMinst,  and  upon  tlio  sjiiil  A.  B.; 
and  that  the  saiil  C.  P.  with  the  loaileu 
bullet  aforosnul,  out  of  tin-  pistol  aforo- 
said,  thon  and  thcro  by  the  force  of 
the  gunpowder  aforesaid,  by  the  said 
C.  D.  disohar>red  ftnd  shot  olT  as  afore- 
said, then  a!id  there  feloniously,  wil- 
fully, and  of  liis  malice  aforethoujjht, 
did  strike,  penetrate,  and  wound  the 
said  A.  IV  in  and  upon  the  rijjiit  side 
of  the  belly  of  him  the  said  A.  B.  near 
the  right  hip  of  him  the  said  A.  B., 
giving  to  him  the  said  A.  B.  then  and 
there  with  the  leaden  bullet  aforesaid, 
so  as  aforesaid  discharged  and  shot  out 
of  the  pistol  aforesaid,  by  force  of  the 
gunpowder  aforesaid,  by  the  said  C  D., 
in  and  u]ion  the  right  side  of  the  belly 
of  him  the  said  A.  B.  near  the  said 
right  hip  of  him  the  said  A.  B.  one 
mortal  wound  of  the  depth  of  four 
inches,  and  of  the  breadth  of  half  an 
inch,  of  which  said  mortal  wound  he 
the  said  A.  B.  then  and  there  instant- 
ly died;  and  so,  etc.  3  Chit.  Cr.  L. 
752. 

B.  Indictment  for  Shooting,  With 
Principal  in  Second  Degree  and 
Accessory. 

Middlesex,  to-wit.  (The  assault  was 
Btated  jointly  by  the  principal  in  the 
first  and  second  degree,  as  in  I.)  And 
the  aforesaid  R.  C.  with  a  certain  gun 
called  a  pistol,  of  the  value  of  five 
shillings,  then  and  there  charged  with 
gunpowder  and  one  leaden  bullet,  whicli 
gun  the  said  R.  C.  in  his  right  hand 
then  and  there  had  and  held  in  and 
upon  the  aforesaid  J.  T.  then  and 
there  feToniously,  voluntarily,  and  of 
bis  malice  aforethought,  did  shoot  off 
and  discharge,  and  the  aforesaid  R.  C. 
with  the  leaden  bullet  aforesaid,  from 
the  gun  aforesaid,  then  and  there  sent 
out,  the  aforesaid  J.  T.  in  and  upon 
the  left  part  of  the  breast  of  him  the 
Baid  J.  T.  then  and  there  feloniously 
struck,  giving  to  the  said  J.  T.  then 
and  there  with  the  leaden  bullet  as 
aforesaid,  near  the  left  pap  of  him 
the  said  J.  T.  one  mortal  wound  of 
the  breadth  of  half  an  inch  and  depth 
of  five  inclies,  of  which  mortal  wound 
the  aforesaid  J.  T.  at,  etc.,  aforesaid, 
instantly  died;  and  that  J.  I.  felonious- 
ly, and  of  his  aforethought  malice, 
then  and  there  was  present,  aiding, 
assisting,  abetting,  comforting,  and 
maintaining  the  aforesaid  R.  C.  to  do 
and  commit  the  felony  and  murder 
aforesaid,    in    form    aforesaid;     and    so 


^he    aforesaid    R.    C.    and    J.    C.    I.    the  '  3   Chit.   Cr.   L.   753. 
See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


aforesaid  J.  T.  at,  etc.,  aforesaid,  in 
nuuincr  and  form  aforesaid,  felonious- 
ly, voluntarily,  and  of  their  forethought 
m.'ilice,  killed  and  murdered,  against 
the  peace,  etc.  And  that  one  R.  C. 
late  of,  etc.,  esquire,  not  having  the 
fear  of  f!od  before  his  eyes,  but  being 
seduced  by  the  instig.ation  of  the  devil, 
before  the  felony  and  murder  afore- 
said, by  the  aforesaid  R.  C.  and  J.  T. 
in  manner  and  form  aforesaid  done  and 
committed,  that  is  to  say,  on,  etc., 
aforesaid,  the  aforesaid  R.  C.  at  the 
aforesaid  parish  of  St.  Margaret,  in 
Westminster  aforesaid,  in  the  county  of 
M.iddlese.x  aforesaid,  to  do  and  commit 
the  felony  and  murder  aforesaid,  in 
manner  and  form  aforesaid,  malicious- 
ly, feloniously,  voluntarily,  and  of  his 
aforethought  malice,  did  stir  up,  move, 
abet,  counsel,  and  procure,  against  the 
peace  of  our  said  lord  the  kind,  his 
crown  and  dignity.     3  Chit.  Cr.  L.  755. 

C.  Indictment  for  Murder,  Shooting, 
Death  Not  Immediate. 

And  that  he  the  said  C.  D.  a  certain 
pistol  of  the  value  of  two  shillings,  then 
and  there  being  charged  with  gunpow- 
der and  a  leaden  bullet,  which  pistol 
he  the  said  C.  D.  in  his  right  hand 
then  and  there  had  and  held,  at, 
against,  and  upon  him  the  said  A.  B. 
then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did 
discharge  and  shoot  off;  and  that  he 
the  said  C.  D.  with  the  leaden  bullet 
aforesaid,  by  force  of  the  gunpowder 
aforesaid,  out  of  the  said  pistol  by  him 
the  said  C.  J>.  so  as  aforesaid  dis- 
charged and  shot  off,  him  the  said 
A.  B.  in  and  upon  the  left  side  of 
the  said  A.  B.  a  little  under  the  low- 
est nb  of  the  said  A.  B.  then  and 
there  feloniously,  wilfully,  and  of  his 
malice  aforethought  did  strike  and 
wound,  giving  to  the  said  A.  B.  then 
and  there  with  the  leaden  bullet  afore- 
said, out  of  the  said  pistol  so  as  afore- 
said discharged  and  shot  off,  in  and 
upon  the  said  left  side,  a  little  under 
the  lowest  rib  of  the  said  A.  B.  one 
mortal  wound  of  the  breadth  of  one 
inch  and  depth  of  four  inches,  of 
which  said  mortal  wound  the  said  A.  B. 
on  and  from  the  said,  etc.,  until,  etc., 
at,  etc.,  aforesaid,  did  languish,  and 
languishing  did  live,  on  which  said, 
etc.,  about  the  hour  of  nine  o'clock 
in  the  morning,  he  the  said  A.  B.,  at, 
etc.,  aforesaid,  of  the  mortal  wound 
aforesaid,  died.     And  so,  etc.  (as  in  I). 
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ni.     Beating. 

A.  Indictment  for  Murder,  Beating 
With  Fists  and  Kicking  on 
Ground. 

And   that   the   said  W.  W.    then   and 
there    feloniously,   wilfully,   and   of   his 
malice    aforethought,    did    strike,    beat, 
and  kick  the  said  E.  D.  with  his  hands 
and  feet,  in  and  upon  the  head,  breast, 
back,   bellv,    sides,   and   other   parts   of 
the   body  'of   hira   the    said   E.   D.,   and 
did  then  and  there  feloniously,  wilfully, 
and    of    his    malice    aforethought,    cast 
and  throw   the   said   E.   D.   down,  unto, 
and  upon  the  ground,  with  great  force 
and  violence  there,  giving  unto  the  said 
E.   D.   then   and   there,   as   well   by   the 
beating,    striking,    and   kicking    of   him 
the    said    E.    D.    in    manner    and    form 
aforesaid,  as  by  the  casting  and  throw- 
ing   of    him    the    said    E.    D.    down    as 
aforesaid,       several       mortal       strokes, 
wounds,   and   bruises,   in   and   upon   the 
head,    breast,    back,    belly,    sides,    and 
other    parts    of    the    body    of    him    the 
said    E.    D.,   to-wit,    one    mortal    wound 
on    the    left    side    of    the   belly   of    him 
the    said    E.    D.    of    the    length    of   five 
inches,  and  of  the  depth  of  six  inches 
(state    the    other   wounds    in    the    same 
way),    of    which    said    mortal    strokes, 
wounds,  and  bruises,  he  the  said  E.  D. 
from   the  said,   etc.,  until,   etc.,  as  well 
at   the   parish   aforesaid,   in   the   county 
aforesaid,  as  also  at  the  parish  of  Saint 
C,  in   the  town   of  Shrewsbury,   in  the 
said    county    of    S.,    did    languish,    and 
languishing    did    live,    on    which    said, 
etc.,  the  said  E.  D.,  at,  etc.,  aforesaid, 
in   the   town   of   Shrewsbury    aforesaid, 
in  the  county  aforesaid,  of  the  several 
mortal    strikes,    wounds,     and     bruises 
aforesaid,   died.     And  so,  etc.     3  Chit. 
Cr.  L.  761. 


B.     Indictment,    Beating    and    Stamp 
ing  on  the  Ground. 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  county  of  Otsego,  being  tlicn  and 
there  sworn  and  charged  upon  their 
oaths,  present  that  James  W.  Cyphers, 
late  of  the  town  of  Maryland,  county 
of  Otsego,  and  state  of  New  York, 
laborer,  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil, 
on  the  27th  day  of  January,  in  the 
year  one  thousand  eight  hundred  anrl 
sixty-four,  with  force  of  arms,  at  the 
town  of  Maryland,  in  the  county  of 
Otsego  aforesaid,  in  and  upon  one  Pat- 


rick Callahan,  in  the  peace  of  God,  and 
of  the  said  people  of  the  state  of  New 
Y'ork,   then   and   there  being,   then  and 
there  feloniously,  wilfully,  and  of  mal- 
ice aforethought,  did  make  an  assault; 
and  that  he  the  said  James  W.  Cyphers 
then    and   there,   with   both   his    hands, 
the  said  Patrick  Callahan,  in  and  upon 
the  head,   neck  and  breast  of  him   the 
said   Patrick   Callahan,   feloniously   and 
wilfully,     and     of     his     malice     afore- 
thought, did  strike  and  beat;   and  that 
the    said   James   W.    Cyphers   then   and 
there,    with    both    his    hands    and    feet, 
the  said  Patrick  Callahan  so,  and  upon 
the   floor,   feloniously,   wilfully,   and   of 
his    malice    aforethought,    did     knock, 
cast   and   throw;   and   the  said  Patrick 
Callahan   so  on  the  floor  lying  and  be- 
ing, he  the  said  James  W.  Cyphers,  with 
both  his  hands,  knees  and  feet  in  and 
upon    the    head,   neck,   breast,   stomach, 
back  and  sides  of  him  the  said  Patrick 
Callahan,    did    then    and    there    felon- 
iously, wilfully,  and  of  his  malice  afore- 
tiiought,    knock,    cast    and    throw;    and 
the    said    Patrick    Callahan    so    on    the 
floor  lying  and  being,  he  the  said  James 
W.  Cyphers,  with  both  his  hands,  knees 
and   feet,  in  and  upon  the   head,   neck, 
breast  and  stomach,  back  and  sides  of 
him  the  said  Patrick  Callahan,  did  then 
and  there  feloniously,   wilfully,  and   of 
his    malice    aforethought,    strike,    beat, 
stamp,    kick,    press,    and    by    the     said 
striking,    beating,     stamping,     kicking, 
pressing,    giving    to    the    said     Patrick 
Callahan    several    mortal    wounds    and 
bruises    in    and    upon    the    breast    and 
stomach   of  the  said  Patrick   Callahan, 
of    which    said    several    mortal    wounds 
and  bruises,  he  the  said  Patrick  Calla- 
han, from  about  9  o'clock  in  the  even- 
ing of  the   27th   day  of  January,   1S64, 
until  about  nine  o'clock  in  the  morning 
of   the   28th   day  of  January,   1864,   did 
languish,  and  languishing  did  live.     Ou 
which   said   2Sth  day  of  January,  1864, 
the  said  Patrick  Callahan,  at  the  town 
of   Maryland,   in   the   county   aforesaid, 
of    the     several     mortal     wounds     and 
bruises  aforesaid,   died. 

And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said 
James  W.  Cj'phers,  on  the  day  ond  year 
aforesaid,  in  manner  and  form  afore- 
said, the  said  Patrick  Callahan  felon- 
iously, wilfully,  and  of  his  malice  afore- 
thonght  did  kill  and  imirdcr,  contrary 
to  the  form  of  the  statute  in  such  case 
I  made    and    provided,    and    against   the 
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poaco  of  tlio  ]>ooplo  of  tho  stato  of  Now 
York   ami   thoir  ili;;iiit.v. 

(Thorp    woro    tliroo    otlior    oounts    in 
the  indiotnioi\t.') 

.1.  A.  Lynos.  district  nttornoy. 

People  I',  (\vphors,  ;j  Park.  Criiii.   (N. 
Y.)   6(i(>,  (itiS.  " 

rV.     Beating  With  Instrument. 

A.     Inilittmtiit,    KHUiuj    H'itli     Crow- 
bar. 
"The  state  of  Maryland, 
I'arroU  comity,  to-wit: 

The  jiraiid  Jurors  of  the.  state  of 
^^aryIand,  for  tlie  body  of  Carroll 
county,  do  on  thoir  oaths  present,  that 
Joseph  Davis,  late  of  Carroll  county 
aforesaid,  yeoman,  on  the  fifth  day  of 
April,  in  the  year  of  our  Lord  one 
thousand  eijjht  hundred  ard  seventy- 
two,  with  force  and  arms,  at  the  count}' 
aforesaid,  in  and  upon  one  Abraham 
L.  Lynn,  in  the  peace  of  God,  and  of 
the  said  state,  then  and  there  being, 
feloniously,  wilfully,  and  of  iiis  malice 
aforethought,  did  make  an  as^uult,  anJ 
that  the  said  Joseph  Davis,  with  a  cer- 
tain crowbar,  in  and  about  tlirec  feet 
in  length  and  one  inch  in  diameter, 
which  he  the  said  Joseph  Davis  then 
and  there  had  and  held  in  both  of  his 
hands,  the  said  Abraham  Jj.  Lynn,  in 
and  upon  the  back  part  of  the  head 
of  him  the  said  Abraham  L.  Lynn,  then 
and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  strike,  giv- 
ing unto  him  the  said  Abraham  L. 
Lynn,  then  and  there,  with  the  said 
iron  crowbar,  by  the  stroke  aforesaid, 
in  manner  aforesaid,  in  and  upon  the 
back  part  of  the  head  of  him  the  said 
Abraham  L.  Lynn,  one  mortal  wound, 
of  the  length  of  one  and  a  half  inches, 
and  of  the  width  of  one  and  a  quarter 
inches,  and  of  the  depth  of  one-eighth 
of  an  inch,  of  which  said  mortal  wound 
he  the  said  Abraham  L.  Lynn,  on  the 
said  fifth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  seventy-two,  at  the  county  afore- 
said, did  languish,  and  languishing  did 
live.  On  which  same  fifth  day  of  April, 
in  the  year  of  our  Lord  one  thou'^aiid 
eighf  hundred  and  seventy-two  afore- 
said, at  the  county  aforesaid,  he  the 
said  Abraham  L.  Lynn,  of  the  eaid 
mortal  wound  died. 

And  so  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say  that  the 
said  Joseph  Davis,  him  the  said  Abra- 
ham L.  Lynn,  in  manner  and  form 
aforesaid,  and  by  the  means  aforesaid, 


foioniously,  wilfully,  and  of  liis  malice 
aforethought,  did  kill  and  murder,  con- 
trary to  the  act  of  assembly  in  such 
case  made  and  provided,  and  against 
the  jioace,  govornmont  and  dignity  of 
the  state."    Davis  v.  State,  3!)  Md.  355. 

U.     IniUctmcnt,    Killing    With    Clevis. 

The  grand  jury  of  the  county  of 
.lackson  aforesaid,  in  the  name  and  by 
the  authority  of  the  state  of  Iowa, 
accuse  Samuel  J'.  Watkins,  Calvin  Nel- 
son and  John  B.  Bucklin,  of  the  crime 
of  murder,  perpetrated  and  committed 
as  follows: 

1.  The  said  Samuel  P.  Watkins, 
John  B.  Bucklin  and  Calvin  Nelson, 
on  the  23d  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  sixty-seven,  in  the  county  afore- 
said, in  and  upon  one  Samuel  S.  Cronk, 
in  the  peace  then  and  there  being, 
feloniously,  wilfully,  premeditatel}',  and 
of  their  malice  aforethought,  did  make 
an  a^sault•,  and  the  said  Samuel  P. 
Watkins.  Calvin  Nelson  and  John  B. 
Bucklin,  with  a  certain  piece  of  iron 
called  a  part  of  a  clevis,  of  about  tha 
length  of  twelve  inches,  and  the  width 
of  one  inch,  and  with  one  oak  stick  of 
wood  of  the  length  of  eighteen  inches 
and  of  the  thickness  of  two  inches, 
which  they  then  and  there  in  their 
hands  had,  and  him  the  said  Samuel  S. 
Cronk,  then  and  there  feloniously,  wil- 
fully, deliberately,  premeditately,  and 
of  their  malice  aforethought,  divers 
times  did  strike  and  beat,  giving  to 
him  the  said  Samiiel  S.  Cronk,  by  strik- 
ing and  beating  him,  as  last  aforesaid, 
wiih  said  piece  of  iron  and  said  stick 
of  w^ood,  several  mortal  strokes,  wounds 
and  bruises  in  and  upon  the  head  of  him 
the  said  Samuel  S.  Cronk,  to-wit:  One 
mortal  wound  on  tlie  forehead  of  him 
the  said  S.  S.  Cronk;  one  mortal  wound 
on  the  back  and  side  of  the  head  of 
him  the  said  Cronk;  and  one  mortal 
wound  extending  from  the  side  of  the 
head  to  the  back  of  the  head  of  him 
the  said  Cronk,  of  which  said  mortal 
strokes,  wounds  and  bruises  he  the  said 
Cronk,  afterward,  to-wit,  on  the  day 
and  year  aforesaid,  at  and  in  tho 
county  of  Jackson,  died. 

2.  And  the  grand  jury  aforesaid,  in 
the  name  and  by  the  authority  of  the 
state  of  Iowa,  do  further  find  and  pre- 
sent, that  the  said  Samuel  P.  Watkins, 
Calvin  Nelson  and  .John  B.  Bucklin,  on 
the  23d  day  of  January,  A.  D.  1867, 
in  the  county  of  Jackson,  in  the  state 
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of  Iowa,  in  and  upon  one  Samuel  S 
Cronk,  in  the  peace  then  and  there  be- 
ing, feloniously,  wilfully,  deliberately, 
premeditately,  and  of  their  malice 
aforethought,  did  make  an  assault;  and 
with  a  part  of  an  iron  clevis,  and  with 
a  stick  of  wood,  and  with  a  knife,  did 
then  and  there  strike,  beat,  bruise,  cut 
and  wound  him  the  said  Cronk,  in  and 
upon  his  head  and  other  parts  of  his 
body,  and  by  means  aforesaid,  the 
said  Samuel  P.  Watkins,  Calvin  Nelson 
and  John  B.  Bucklin,  did  then  and 
there,  him  the  said  Samuel  S.  Cronk, 
kill  and  murder.  And  so  the  grand 
jury  aforesaid  do  say  that  the  said 
Samuel  P.  Watkins,  Calvin  Nelson  and 
John  B.  Bucklin,  him  the  said  Samuel 
S.  Cronk,  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  wilfully, 
deliberately,  premeditately,  and  of  their 
malice  aforethought,  did  kill  and  mur- 
der, contrary  to  the  laws  of  Iowa,  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Iowa.  State  v.  Watkins,  27 
Iowa  415. 

V.  Indictment  for  Murder,  Striking, 
Drowning. 
Admiralty  of  England,  to-wit:  The 
jurors,  etc.,  that  George  Hindmarsh, 
late  of,  etc.,  mariner,  not  having  the 
fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation 
of  the  devil,  on,  etc.,  with  force  and 
arms  upon  the  high  sea,  within  the 
jurisdiction  of  the  admiralty  of  Eng- 
land, to-wit,  about  the  distance  of  one 
league  from  Annamaboe,  on  the  coast 
of  Africa,  in  and  upon  one  S.  B.  C, 
then  and  tliere  being  on  board  of  a 
certain  sloop,  called  Eolus,  and  in  the 
peace  of  God,  and  our  said  lord  the 
king,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  an  as- 
sault. And  that  the  said  G.  H.  then 
and  there,  with  force  and  arms,  and  with 
a  certain  large  piece  of  wood  of  the 
value  of  one  penny,  which  he  the  said 
G.  H.  then  and  there  had  and  held,  in 
the  right  hand  of  him  the  said  G.  II., 
him  the  said  S.  B.  C.  in  and  upon  the 
head  of  him  the  said  S.  B.  C.  felon- 
iously, wilfully,  and  of  his  malice 
aforethought,  did  strike  and  beat,  giv- 
ing him  the  said  S.  B,  C.  by  such 
striking  and  beating,  etc.,  divers  mortal 
bruises  and  contusions,  in  and  upon  the 
head,  etc.,  of  which  said  mortal  bruises 
and  contusions,  he  the  said  S.  li.  <". 
did   instantly   die.     And  so,   etc.   (as  in 


(I,  to  the  *).  And  that  the  said  G.  H. 
then  and  there,  etc.,  with  force  and 
arms,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  cast  and  throw 
the  said  S.  B.  C.  from  and  out  of  the 
said  sloop  called  the  Eolus,  into  the 
high  seas  there,  by  means  of  which 
said  casting  and  throwing  of  him  of  the 
said  S.  B.  C.  from  and  out  of  the  said 
sloop  called  the  Eolus,  into  the  high 
seas,  there,  by  means  of  which  said 
casting  and  throwing  of  him  the  said 
S.  B.  C.  from  and  out  of  the  said  sloop 
into  the  high  seas  aforesaid,  he  the 
said  S.  B.  C.  in  and  with  the  waters 
thereof,  upon  the  high  seas  aforesaid, 
within  the  jurisdiction  of  the  admiralty 
of  England  aforesaid,  then  and  there 
was  sufi'ocated  and  drowned,  of  which 
said  suti'ocation  and  drowning,  he  the 
said  S.  B.  C.  did  then  and  there  in- 
stantly die.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say, 
that  the  aforesaid  G.  11.,  him  the  said 
S.  B.  C,  upon  the  high  sea  aforesaid, 
in  the  ship  aforesaid,  and  within  the 
jurisdiction  of  the  admiralty  of  Eng- 
land aforesaid,  in  manner  and  form 
aforesaid,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  kill  and 
murder,  against  the  peace,  etc.  3  Chit. 
Cr.  L.  759. 

VI.  Indictment  for  Murder  Against 
Two,  Which  Gave  Blow  Un- 
known. 

Middlesex  (to-wit).  The  jurors  for 
our  sovereign  lord  the  king,  upon  their 
oath,  present  that  E.  Q.,  late  of,  etc., 
in,  etc.,  laborer,  otherwise  called  E.  Q., 
late  of  the  same  place,  laborer,  together 
with  a  certain  other  person  to  the 
jurors  aforesaid  as  yet  unknown,  not 
having  the  fear  of  God  before  their 
eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on,  etc., 
in  the  ninth  year,  etc.,  with  force  and 
arms,  at,  etc.,  in,  etc.,  in  and  upon  one 
(f.  II.,  in  the  peace  of  God,  and  our  said 
lord  the  now  king,  then  and  there  be- 
ing, feloniously,  wilfully,  and  of  their 
malice  aforctiiought.  did  make  an  as- 
sault, and  that  the  said  person,  to  the 
jurors  aforesaid  yet  unknown,  with  a 
certain  stick,  of  the  value  of  one  penny, 
which  the  said  person,  so  to  the  jurors 
aforesaid  as  yet  unknown,  in  his  right 
hand,  then  and  there  had  and  held, 
the  said  G.  II.  in  and  upon  the  head 
of  him  the  said  G.  II.,  on  the  riglit  side 
thereof,  near  to  the  temple  muscle,  then 
and   there   feloniously,   wilfully,  and   of 
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his  inuHoe  aforotlumnht.  did  slriko,  giv- 
iuR  to  tho  said  (J.  11.  thon  and  there 
with  tho  stick  nforosnid,  by  the  stroke 
aforesaid,  in  manner  aforesaid,  in  ami 
upon  the  head  of  him  the  said  (J.  H., 
in  tho  ripht  side  thereof,  near  to  the 
temple  nuiselo,  one  mortal  wound  of 
the  length  of  two  inches,  and  of  the 
dojith  of  half  an  inch,  of  which  said 
mortal  wound  the  said  G.  II.  on  aii(\ 
from  the  said,  etc.,  until  and  upon  Ihe 
day.  etc.,  as  well  at,  etc.,  aforesaid, 
as  at  the  parish  of,  etc.,  in,  etc.,  did 
languish,  and  languishing  did  live,  and 
then  and  there,  that  is  to  saj',  on,  etc., 
at,  etc.  (the  place  last  named),  he  the 
said  G.  n.  of  the  mortal  wound  afore- 
said, died,  and  that  the  said  E.  Q.  felon- 
iously, wilfully,  and  of  his  malice 
aforethought,  was  present,  aiding,  help- 
ing, abetting,  comforting,  assisting  and 
maintaining  the  said  person  so  to  the 
jurors  aforesaid  yet  unknown,  in  the 
felony  and  murder  aforesaid,  in  man- 
ner and  form  aforesaid,  to  do  and  com- 
mit: And  so  the  jurors,  etc.,  do  say 
that  the  said  persons  so  to  the  jurors 
aforesaid  as  yet  unknown,  and  the  said 
E.  Q.,  in  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  their  mal- 
ice aforethought,  did  kill  and  murder, 
against  the  peace,  etc.  3  Chit.  Cr.  L. 
762,    763. 

VII.    Indictment  for  Murder,  Stabbing 
(a). 

(Coniinoncement  as  in  I,  to  the  *.) 
And  that  the  said  P.  H.,  with  a  cer- 
tain drawn  sword  made  of  iron  and 
steel,  of  the  value  of  five  shillings,  which 
he  the  said  P.  H.,  in  his  right  hand  then 
and  there  had  and  held,  him  the  said 
S.  C.  in  and  upon  the  left  side  of  the 
belly  of  him  the  said  S.  C,  then  and 
there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  strike,  thrust, 
stab,  and  penetrate,  giving  unto  the 
said  S.  C.  then  and  there,  with  the 
sword  drawn  as  aforesaid,  in  and  upon 
the  left  side  of  the  belly  of  him  the 
said  S.  C,  one  mortal  wound  of  the 
breadth  of  one  inch,  and  the  depth  of 
nine  inches;  of  which  said  mortal 
wound  he  the  said  S.  C,  at,  etc.,  afore- 
said, from  the  said,  etc.,  until,  etc., 
did  languish,  and  languishing  did  live, 
on  which  said,  etc.,  the  said  S.  C,  at, 
etc.,  aforesaid,  *of  the  said  mortal 
wound  did  die;  and  so.  etc.  (conclusion 
as  in  I).  3  Chit.  Cr.  L.  756. 
Indictment  for  Murder,  Stabbinr;  (b). 
That   Moses  Lowenberg,   late   of   the 


first  ward  of  the  city  of  New  York, 
in  the  county  of  New  York,  aforesaid, 
on  the  fourteenth  day  of  November, 
in  the  year  of  our  Lord  one  thousand 
t'iglit  hundred  and  sixty-one,  at  the 
ward,  city  and  county  aforesaid,  with 
force  and  arms,  in  and  upon  one  Sam- 
uel lIofTman,  in  the  peace  of  the  people 
of  the  stale  then  and  there  being,  wil- 
fully and  feloniously,  deliberately  and 
premeditately.  and  of  his  malice  afore- 
thouglit,  did  make  an  assault;  and  that 
the  said  Moses  Lowenberg,  with  a  cer- 
tain knife,  which  he  the  said  Moses 
Lowenberg,  in  his  right  hand  then  and 
there  had,  and  held  liim  the  said  Sam- 
uel IIofTman,  in  and  upon  the  chest  of 
him  the  said  Samuel  Hoffman,  then  and 
tiiere  wilfully,  deliberately,  premedi- 
tately, feloniously,  and  of  his  malice 
aforethought,  did  beat,  strike,  stab,  cut 
and  wound,  giving  unto  the  said  hamuel 
Hoffman,  then  and  there,  with  the  knife 
aforesaid,  in  and  upon  the  chest  of 
him  the  said  Samuel  Hoffman,  one  mor- 
tal wound  of  the  breadth  of  two  inches, 
and  of  the  depth  of  six  inches,  of  which 
said  mortal  wound  he  the  said  Samuel 
Hoffman,  on  the  day  and  year  afore- 
said, at  the  ward,  city  and  county 
aforesaid,   did   die. 

And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  he  the 
said  Moses  Lowenberg,  him  the  said 
Samuel  Hoffman,  in  the  manner  and 
form,  and  by  the  means  aforesaid,  at 
the  ward,  city  and  county  aforesaid, 
on  the  day  and  the  year  aforesaid,  wil- 
fully, deliberately,  premeditately,  felon- 
iously, and  of  his  malice  aforethought, 
did  kill  and  murder,  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  the 
people  of  the  state  of  New  York,  and 
their  dignity.  Lowenberg  v.  People, 
5  Park.  Crinj.   (N.  Y.)   414,  417. 

vni.     Indictment  for  Murder,  Strang- 
ling, With  Help  of  Person  Un- 
known. 
(Commencement   as   in    I,   to   the    *.) 
Being    in    a    certain    coach    with    one 
E.  F.,  and  a  certain  man  yet  unknown, 
in   and   upon   the   said   E.  F.,   violently, 
feloniously,    and'    of    his    malice    afore- 
thought, did  make  an  assault,  and  that 
the   said   A.   B.,   with   the   help   and   as- 
sistance of  the  said  man  unknown,  with 
a    pocket    handkerchief    with    a    coal    in 
the    same    being    f)ut,    of    the    value    of 
two   pence,  about  the   neck   of  him   the 
said   E.   F.,  then   and  there  feloniously, 
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voluntarily,  and  of  his  malice  afore- 
thought, did  put,  fasten  and  bind,  and 
that  the  said  A.  B.,  with  the  help  and 
assistance  of  the  said  man  unknown, 
with  the  said  hankerehief  with  the 
coal  aforesaid  in  it,  about  the  neck 
of  the  aforesaid  E.  F.,  then  as  afore- 
said, put,  fastened,  and  bound  him  the 
said  E.  F.  then  and  there,  with  force 
and  arms,  feloniously,  and  of  his  malice 
aforethought,  did  choke  and  strangle, 
of  which  choking  and  strangling  of  the 
said  E.  F.,  he  the  said  E.  F.  then  and 
there  instantly  died.     3  Chit.  Cr.  L.  7G6. 

IX.  Indictment    for    Murder,    Elding 

Over  With  Horse. 
(Commencement  as  in  I,  to  the  *.) 
And  that  the  said  C.  D.,  then  and  there 
riding  upon  a  certain  horse  of  the  price 
of  twenty  pounds,  the  said  horse  in  and 
upon  the  said  A.  B.  then  and  there 
feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  ride  and  force,  and 
him  the  said  A.  B.,  with  the  horse 
aforesaid,  then  and  there  by  such  rid- 
ing and  forcing  did  throw  to  the 
ground;  by  means  whereof  the  said 
horse  with  his  hinder  feet  him  the  said 
A.  B.  so  thrown  to  and  upon  the  ground 
as  aforesaid,  in  and  upon  the  hinder 
part  of  the  head  of  him  the  said  A.  B., 
did  then  and  there  strike  and  kick, 
thereby  then  and  there  giving  to  him 
the  said  A.  B.  in  and  upon  the  said 
hinder  part  of  the  head  of  him  the 
said  A.  B.,  one  mortal  fracture  and 
contusion;  of  which  said  mortal  frac- 
ture and  contusion  he  the  said  A.  B. 
then  and  there  instantly  died.  And  so, 
etc.,  as  in  I.     ?>  Chit.  Tr.  L.  765. 

X.  Indictment,     Murder     by     Forcing 

Sick  Person  Into  Street. 
That  W.  .]..  latf  of,  etc.,  not  having, 
etc.,  but  moved  and  seduced,  etc.,  on, 
etc.,  at  an  unreasonable  hour  in  the 
night,  to-wit,  about  tlie  hour  of  eleven 
in  the  niglit  of  the  same  day,  with  force 
and  arms,  at,  etc.,  aforesaid,  in  and 
upon  the  said  E.  B.,  then  and  there  be- 
ing in  the  peace  of  Ood  and  of  our  said 
lord  the  king,  and  also  then  and  there 
being  in  extreme  sickness  and  weakness 
of  body,  occasioned  by  a  fever,  and 
then  and  there  confined  to  her  bed  in 
the  dwelling  house  of  him  the  said  W. 
.7.,  there  situate,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did 
make  an  assault,  and  that  the  said  W. 
.).,  her  the  said  E.  T?.  from  and  out 
of  the  sail]  Vied,  and  also  out  of  the 
said  dwelling  house,  into  the  public  and 


open  street,  there,  did  then  and  there 
violently,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  remove,  force 
and  drive,  and  there  leave:  he  the  said 
W.  J.  then  and  there  well  knowing  the 
said  E.  B.  to  be  then  in  extreme  sick- 
ness and  weakness  of  body,  occasioned 
by  the  fever  aforesaid,  by  means 
whereof  she  the  said  E.  B.,  through 
cold  and  the  inclemency  of  the  weather, 
and  for  want  of  due  care  and  other 
necessaries  requisite  for  a  person  in 
such  sickness  and  weakness  as  afore- 
said, then  and  there  died;  and  so,  etc., 
as  in  I.     3  Chit.  Cr.  L.  771. 

XL     Poisoning. 

A.  Indictment  for  Murder  by  Poison- 
ing   (a). 

That  M.  B.,  late  of,  etc.,  spinster, 
daughter  of  F.  B.,  late  of  the  same 
place,  gentleman,  deceased,  not  having 
the  fear  of  God  before  her  eyes,  but 
being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  of  her  malice 
aforethought,  contriving  and  intending 
him  the  said  F.  B.,  her  late  father  in 
his  lifetime  to  deprive  of  his  life,  and 
him  feloniously  to  kill  and  murder,  on, 
etc.,  and  on  divers  other  days  and  times 
between  the  said,  etc.,  and,  etc.,  with 
force  and  arms,  at,  etc.,  aforesaid,  did 
knowingly,  wilfully,  feloniously,  and  of 
her  malice  aforethought,  mix  and  min- 
gle certain  deadly  poison,  to-wit,  white 
arsenic,  in  certain  tea  which  had  been 
at  divers  days  and  times  during  the 
time  aforesaid  prepared  for  the  use  of 
the  said  F.  B.  to  be  drank  by  him  the 
said  F.  B.,  she  the  said  M.  B.,  then 
and  there  well  knowing  that  the  said 
tea  with  which  she  the  said  M.  B.  did 
so  mix  and  mingle  the  said  deadly  poi- 
son as  aforesaid,  was  then  and  there 
prepared  for  the  use  of  the  said  F.  B., 
wiili  intent  to  be  then  and  there  ad- 
ministered to  him  for  his  drinking  the 
same,  and  the  said  tea  with  whicli  the 
said  poison  was  so  mixed  as  aforesaid, 
afterwards,  to-wit,  on  the  said,  etc., 
and  on  the  said  other  days  and  times, 
at,  etc.,  aforesaid,  was  delivered  to  the 
said  F.  B.  to  be  then  and  tlierc  drank 
by  him,  and  the  said  F.  B.  (not  know- 
ing the  said  poison  to  have  been  mixed 
with  his  said  tea)  did  afterwards,  to- 
wit,  on  the  said,  etc.,  and  on  the  sai({ 
divers  other  days  and  times  there  drink 
and  swallow  down  into  his  body  sev- 
eral quantities  of  the  said  jioison  so 
mixed  as  aforesaid  with  the  said  tea 
And    that    the   said    M.   B.    might   more 
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spceililv  kill  :uul  imir.lor  tho  saul   l\  B., 
«5ho   the   said    M.    H.,   on    the   said,    i-tc, 
and    ou    divers    other    days    and    times 
between   the  said,   etc.,  and,  etc.,   with 
force  and  arms,  at.  etc.,  aforesaid,  did 
kuowinglv,  wilfully,  feloniously,  and  of 
her  maliee   aforotliou^ht,   mix   and  min- 
gle certain  deadly  poison,  to-wit,  while 
arsenic,  with  certain  water  gruel  which 
had    been    made   and    prepared    for    the 
use  of  the  said  F.  B.   to  be  drank  by 
him  the  said  F.  B.,  she  the  said  M.  B. 
then   and   there  well   knowing   that   the 
said    water   gruel   with    which   the   said 
poison   was   so   mixed   as   aforesaid  was 
then    and    there    prepared    for    the    use 
of    the    said    F.    B..    with    intent    to    be 
then  and  there  administered  to  him  for 
his  drinking  of  the  same,  and  the  said 
water  gruel  with  which  the  said  poison 
was  so  mixed  as  aforesaid,  afterwards, 
to-wit,    on    the    said,    etc.,    and    on    the 
said   other   days   and   times   last   afore- 
said, at,  etc.,  was  delivered  to   the  said 
F.   B.   to   be   then   and   there   drank   by 
him,  and  the  said  F.  B.    (not   knowing 
the    said    poison    to    have    been    mixed 
with   the   said   water   gruel)    did   after- 
wards, to-wit,  on  the  said,  etc.,  and  ou 
the    day    then    next    following,    and    on 
divers 'other    days    and    times,     after- 
wards,  and  before   the   said,   etc.,  there 
take,  drink  and  swallow  down  into  his 
body    several    quantities    of     the     said 
poison  so  mixed  as  aforesaid,  w-ith  the 
said   water   gruel,   and   the   said   F.   B., 
of    the    poison    aforesaid,    and    by    the 
operation    thereof,     became     sick     and 
greatly    distempered    in    his     body,     of 
which   said    sickness   and   distemper    of 
body   occasioned   by   the   said   drinking, 
taking   and   swallowing   down    into    the 
body   of   the   said   F.   B.   of   the   poison 
aforesaid  so  mixed  and  mingled  in  the 
said  tea  and  water  gruel   as   aforesaid, 
he  the  said  F.  B.,  from  the  said  several 
days    and    times    on    which    he    had    so 
taken,   drank   and   swallowed   down  the 
same  as  aforesaid,   until  the  said,   etc., 
at,    etc.,    aforesaid,    did    languish,    and 
languishing    did    live,    on    which     said, 
etc.,  at,  etc.,  aforesaid,  he  the  said  F. 
B.,    of   the    poison    aforesaid    so    taken, 
drank    and    swallowed    down    as    afore- 
said, and  of  the  said  sickness  and  dis- 
temper thereby  occasioned  did  die.    And 
so,  etc.,  as  in  I.     3  Chit.  Cr.  L.   772. 

Indictment    for    Murder    by    Poisoning 

(b). 

That  George  C.  Hersey,  "on  the  third 
day  of  May,  in   the  year  of  our  Lord 


•ighteeii  hundred  and  sixty,  at  Wey- 
mouth, in  the  county  of  Norfolk,  in  and 
upon  one  Betsy  Frances  Tirrell,  in  tho 
peace  of  the  said  coinnioiiwealth  then 
and  there  being,  will'iilly,  feloniously, 
and  of  his  malice  aforethought,  did 
make  an  assault,  and  to  her  the  said 
Betsey  Frances  Tirrell  did  feloniously, 
wilfully,  and  of  his  malice  aforctliought 
then  and  there  give  and  administer  a 
certain  large  quantity,  to-wit,  ten 
grains  in  weight,  of  a  certain  deadly 
poison  called  strychnine,  he  the  said 
George  C.  Hersey,  then  and  there  well 
knowing  the  same  to  be  a  deadly  poi- 
son, with  intent  that  the  said  Betsey 
Frances  Tirrell  should  then  and  there 
take  and  swallow  down  the  same  into 
her  body,  and  that  the  said  Betsey 
Frances  Tirrell,  the  said  strychnine,  so 
given  and  administered  as  aforesaid, 
did  then  and  there  take  and  swallow 
into  her  body,  and  by  reason  thereof 
became  then  and  there  mortally  sick 
and  distempered  in  her  body,  and  of 
said  mortal  sickness  and  distemper  did 
then  and  there  languish,  and  languish- 
ing for  the  space  of  one-half  hour  did 
there  live,  and  afterwards,  ou  the  day 
and  year  aforesaid,  did  there  die  of 
the  mortal  sickness  and  distemper  then 
and  there  caused  by  the  poison  afore- 
said, so  as  aforesaid  by  the  said  George 
C.  Hersey,  then  and  there  feloniously, 
wilfully,  and  of  his  malice  afore- 
thought given  and  administered  to  her 
the  said  Betsey  Frances  Tirreli;  and 
so  the  jurors  aforesaid,  on  tlieir  oath 
aforesaid,  do  say  and  present  that  tho 
said  George  C.  Hersey,  her  the  said 
Betsey  Frances  Tirrell,  in  manner  and 
form  aforesaid,  and  by  the  means  afore- 
said, at  Weymouth,  in  the  county  afore- 
said, feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  kill,  poison 
and  murder,  against  the  peace,"  etc. 
Com.  V.  Hersey,  2  Allen  (Mass.)   173. 

B.  Indictment  for  Murder  by  Poison- 
ing,  Substituting   for  Medicine. 

That  J.  D.,  late  of,  etc.,  not  having, 
etc.,  but  being  moved  and  seduced,  etc., 
feloniously,  wilfully,  and  of  his  malice 
aforethought,  devising  and  intending 
T.  B.  to  poison,  kill  and  murder,  on, 
etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  a  certain  quantity  of  arsenic, 
to-wit,  two  drachms  of  arsenic  (being 
a  deadly  poison,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  put, 
infuse,  mix  and  mingle  in  and  together 
with  water  (he  the  said  J.  D.  then  and 
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there  well  kno^ving  the  said  arsenic  to 
be  a  deadly  poison);  and  that  the  said 
J.  D.  the  said  arsenic  so  as  aforesaid 
put,  infused  in,  mixed  and  mingled  in 
and  together  with  water,  into  a  certain 
glass,  phial  bottle  of  the  value  of  one 
penny,  did  put  and  pour,  and  the  said 
glass"^  phial  bottle  with  the  said  arsenic 
put,  infused  in,  and  mixed  and  mingled 
in  and  together  with  water  as  afore- 
said contained  therein,  then  and  there, 
to-wit,  on  the  same,  etc.,  with  force  and 
arms,  at,  etc.,  aforesaid,  feloniously, 
■wilfully,  and  of  his  malice  afore- 
thought, in  the  lodging  room  of  the 
said  G.  B.,  did  put  and  place,  in  the 
place  and  stead  of  a  certain  medicine 
then  lately  before  prescribed  and  made 
up  for  the  said  T.  B.,  and  to  be  taken 
by  the  said  T.  B.,  he  the  said  J.  D. 
then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  intending 
that  the  said  T.  B.  should  drink  and 
swallow  down  into  his  body  the  said 
arsenic,  put,  infused,  mixed,  and  min- 
gled in  and  together  with  water  as 
aforesaid  contained  in  the  said  glass 
phial  bottle,  by  mistaking  the  same  as 
and  for  the  said  medicine  so  prescribed 
and  made  up  for  the  said  T.  B.,  and 
to  be  by  him  the  said  T.  B.  taken 
as  aforesaid.  And  the  jurors,  etc.,  do 
further  present  that  the  said  T.  B., 
not  knowing  the  said  arsenic  put,  in- 
fused in,  and  mixed  together  with 
water  as  aforesaid,  contained  in  the 
said  glass  phial  bottle  so  put  and 
placed  by  the  said  J.  D.  in  the  lodging 
room  of  the  said  T.  B.  in  the  place 
and  stead  of  the  said  medicine  then 
lately  before  prescribed  and  made  up 
for  the  said  T.  B.  and  to  be  taken  by 
him  the  said  T.  B.  in  manner  afore- 
said, to  be  a  deadly  poison,  but  be- 
lieving the  same  to  be  true  and  real 
medicine  then  lately  before  prescribed 
and  made  up  for  and  to  be  taken  by 
him  the  said  T.  B.,  afterwards,  to-wit, 
on,  etc.,  at,  etc.,  aforesaid,  the  said 
arsenic  so  as  aforesaid  put,  infused  ia 
and  mixed  together  with  water  by  the 
said  J.  D.  as  aforesaid,  contained  in 
the  said  glass  phial  bottle,  so  put  and 
placed  by  the  said  J.  D.  in  tlie  lodging 
room  of  him  the  said  T.  H.  in  the 
place  and  stead  of  the  said  medicine 
then  lately  before  prescribed  and  made 
up  for  the  said  T.  B.,  he  the  said  T.  B. 
did  take,  drink  and  swallow  down  into 
his  body,  by  means  of  wliich  said  tak- 
ing, drinking  and  swallowing  down  into 
the  body  of  him  the  said  T.  B.  of  the 


said  arsenic  so  as  aforesaid  put,  in- 
fused in,  and  mixed  together  with 
water  by  the  said  J.  D.  as  atoresaid, 
he  the  said  T.  B.  then  and  there  became 
sick  and  distempered  in  his  body,  of 
which  said  sickness  and  distemper  of 
body,  occasioned  by  the  said  taking, 
drinking  and  swallowing  down  into  the 
body  of  him  the  said  I.  B.  of  the  said 
arsenic  so  as  aforesaid  put,  infused  in, 
and  mixed  together  with  water  by  the 
said  J.  D.  as  aforesaid,  he  the  said  T. 
B.,  on  the  said,  etc.,  at,  etc.,  aforesaid, 
did  die;  and  so,  etc.     3  Chit.  Cr.  L.  775. 

C.  Indictment  for  Murder  by  Sending 
Foison. 

That  G.  L.,  late  of,  etc.,  not  having, 
etc.,  but  being  moved  and  seduced,  etc., 
and  of  his  malice  aforethought,  con- 
triving and  intending  the  said  A.  B. 
with  poison  feloniously  to  kill  and  mur- 
der, on,  etc.,  with  force  and  arms,  at, 
etc.,  aforesaid,  a  great  quantity  of  yel- 
low arsenic,  being  a  deadly  poison,  with 
a  certain  quantity  of  white  wine,  felon- 
iously, wilfully,  and  of  his  malice 
aforethought,  did  mix  and  mingle,  he 
the  said  G.  L.  then  and  there  well 
knowing  the  said  yellow  arsenic  to  be 
a  dcadlj'  poison;  and  that  the  said  G. 
L.,  afterwards,  to-wit,  on,  etc.,  at,  etc., 
aforesaid,  the  poison  aforesaid,  so  as 
aforesaid  mfxed  and  mingled  with  the 
white  wine  aforesaid,  feloniously,  wil- 
fully, and  of  his  malice  aforethought, 
did  send  to  her  the  said  A.  B.  to  take 
drink,  and  swallow  down;  and  that  the 
said  A.  B.,  not  knowing  the  poison 
aforesaid,  in  the  white  wine  aforesaid, 
to  have  been  mixed  and  mingled  as 
aforesaid,  afterwards,  to-wit,  on,  etc., 
at,  etc.,  aforesaid,  the  said  poison  so 
as  aforesaid  mixed  and  mingled  by  the 
procurement  and  persuasion  of  the  said 
G.  L.,  did  take,  drink,  and  swallow 
down,  and  thereupon  the  said  A.  B.,  by 
the  poison  aforesaid  so  mixed  and  min- 
gled as  aforesaid,  and  so  taken,  drank, 
and  swallowed  down  as  aforesaid,  be- 
came then  and  there  sick  and  distem- 
pered in  her  body,  and  the  said  A.  B. 
of  the  poison  aforesaid,  and  of  the 
sickness  and  distemper  occasioned 
thereby  from  the  said,  etc.,  until,  etc., 
at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  languish,  and  languish- 
ing did  live;  on  which  said,  etc.,  she 
the  said  A.  B.,  al,  etc.,  aforesaid,  of 
the  poison  aforesaid  and  of  tho  said 
pickness  and  distemper  thereby  occa- 
sioned as  aforesaid,  did  die.  And  so, 
etc.     3  Chit.  Cr.  L.  1'7{^. 
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XII.  Indictment.  Murder  by  Wrecking 
Train  While  Perpetrating  Rob- 
bery. 

"Dill  tlioti  and  thoro  wilt'iilly  and 
with  malioo  aforotliouKlit  kill  and  mur- 
der ono  Mike  Ilackott,  by  ti.on  and 
there  displacinji  and  interfering  witii 
a  certain  switch  of  the  St.  Louis, 
Arkansas  &  Texas  Railway,  and  there- 
by wreekinjj  and  injurinij  a  car  and 
train  of  cars  on  said  railway,  and 
thereby  mashinj;,  wounding,  and  bruis- 
ing the  said  Hackett,  who  was  then 
and  there  on  said  train  of  cars;  from 
which  said  mashing,  wounding  and 
bruising,  inflicted  in  the  manner  and 
by  the  means  aforesaid,  the  said  Hack- 
ett did  then  and  there  instantly  die; 
and  that  the  said  displacing  and  inter- 
fering with  said  switch,  and  the  said 
wrecking  and  injuring  of  said  car  and 
train  of  cars,  and  the  said  killing  and 
murder  of  said  Hackett,  were  each  and 
all  committed  by  the  said  John  A.  Wil- 
liams in  the  perpetration  of  robbery; 
in  this,  that  the  said  Williams  did  then 
and  there  fraudulently  take  from  the 
person  and  possession  of  one  S.  L. 
Neblett,  who  was  then  and  there  upon 
said  train  of  cars,  and  by  assault  and 
violence  upon  the  said  Neblett,  and  by 
putting  the  said  Neblett  in  fear  of 
life  and  bodily  injury,  Certain  per- 
sonal property,  to-wit,  .  .  .  (here  the 
various  packages,  containing  money, 
jewelry,  and  other  valuables,  are  spe- 
cifically set  out  in  the  indictment),  the 
property  of  him,  the  said  Neblett,  with 
the  intent  of  him,  the  said  John  A. 
Williams,  to  appropriate  the  same  to 
his  own  use;  and  in  the  perpetration 
of  the  said  crime  of  robber^',  and  by 
the  displacement  of  and  interference 
with  said  switch,  and  the  wrecking 
and  injuring  of  said  car  and  train  of 
cars,  all  as  aforesaid,  the  said  John 
A.  Williams  did  then  and  there  kill 
and  murder  the  said  Mike  Hackett  as 
aforesaid,  against  the  peace  and  dignity 
of  the  State."  Williams  v.  State,  30 
Tex.  App.  3.54,  17  S.  W.  408. 

Xm.  Information  for  Murder  by  Ar- 
son. 
"That  heretofore,  to-wit,  on  the 
2.5th  day  of  December,  1873,  at  the 
county  of  Sedgwick  and  state  of  Kan- 
sas, Joseph  W.  McXutt  and  Arthur 
Winner,  unlawfully,  and  of  their  malice 
aforethought,  contriving  and  intending 
one  W.  W.  Seiver,  otherwise  known 
as  'Texas,'  otherwise  known  as  'Tex,' 


then  and  t  in-ro  lieing  in  a  cei-1:iiu  fraiuo 
house  situatcil  ii|hiii  hit  No.  73  on  Mam 
street  in  the  city  of  Wichita,  in  the 
county  and  state  aforesaid,  feloniously, 
wilfully,  deliberately,  premeditatedly, 
and  of  their  malice  aforclhouglit,  to 
burn,  kill  and  murder,  then  and  there, 
with  force  and  arms,  unlawfully,  feloni- 
ously, wilfully,  deliberately,  premedi- 
tatedly, and  of  their  malice  afore- 
thought, did  set  fire  to  and  burn  the 
said  frame  house,  he  the  said  W.  W. 
Siever  then  and  there,  before,  at,  an(? 
during  the  said  burning,  being  in  the 
said  frame  house,  and  they  the  said 
Joseph  McNutt  and  Arthur  Winner 
then  and  there,  before,  at,  and  during 
said  setting  fire  and  burning,  well 
knowing  him  the  said  W.  W.  Seiver 
to  be  in  said  fraine  house,  and  that 
they,  the  said  .loseph  W.  McNutt  and 
Arthur  Winner,  by  so  setting  fire  to, 
and  firing  and  burning  the  said  frame 
house  as  aforesaid,  then  and  there  did 
unlawfully,  wilfully,  feloniously,  de- 
liberately, premeditatedly,  and  of  their 
malice  aforethought  mortally  burn  the 
body  of  him  the  said  W.  W.  Seiver, 
by  means  of  which  said  mortally  burn- 
ing of  the  body  of  him  the  said  W.  W. 
Seiver,  he  the  said  W.  W.  Seiver  then 
and  there  instantly  died."  State  r. 
Winner,  17  Kan.   298. 

XIV.     Indictment,  Criminal  Negligence 
in  Erecting  Building. 

"Heretofore  and  prior  to  the  thir- 
teenth day  of  April,  in  the  vpar  or 
our  Lord  one  thousand  eight  hundred 
and  eighty-five,  the  said  Charles  A. 
Buddcnsieck  and  Charles  Franck,  each 
late  of  the  city  and  county  of 'New 
York  aforesaid,  did  erect  and  construct 
and  cause  and  procure  to  be  erected 
and  constructed,  and  did  act  and  assist 
and  were  concerned  in  the  erection  and 
construction  of  a  certain  building 
within  the  said  city  and  county,  the 
same  being  designed  and  intended  to 
be  used  and  occupied  upon  its  com- 
pletion by  human  beings  for  dwelling 
purposes,  the  said  Charles  A.  Buddcn- 
sieck and  Charles  Franck,  at  the  time 
of  the  erecting  and  constructing  of 
the  said  building,  having  the  entire 
care,  charge  and  control  and  super- 
vision of  the  same.  And  the  said 
Charles  A.  Buddensieck  and  Charles 
Franck,  so  having  the  entire  care, 
charge,  control  and  supervision  of  the 
constructing  and  erecting  of  the  said 
building,  it  thereuppfl  became  and  was 
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their  duty,  at  the  time  of  such  erection 
and    construction,    and    until    the    said 
building  should  be  completed,  to  cause 
the  walls  thereof  to  be  properly  bonded 
and    solidly    put    together,    and    to    be 
built  to  a  line,  and  be  carried  up  plumb 
and   straight  with  close  joints;    and  to 
cause    all   joints  in    the   said    walls    to 
be    well    filled    with    mortar    of     good 
quality;    and  to   cause   mortar   of  good 
quality  to  be  used  in  the  construction 
of    the    said    walls,    in    order    that    the 
Bame      should   be   properly   and    solidly 
put    together;     and    to     cause     bricks, 
stones,     iron     work,     planks,     timbers, 
beams,   boards   and   materials,    of   good 
quality    and    of    sufficient    strength,    to 
be    used    in    the    construction    of    the 
Baid    building;     and    to    prevent    from 
being    used    in    such    construction    any 
bricks,   stones,   iron   work,   planks,   tim- 
bers, beams,  boards   or  other   materials 
which  were  not  of  good  quality  and  of 
sufficient    strength;    and    to     use     and 
exercise   every   care   and   precaution   in 
their   power  to    render   the    said    build- 
ing  and    every    part    thereof    safe    and 
secure,   as   well   during  its  construction 
as    upon    the    completion    of   the    same. 
And    the    said    Charles    A.     Budden- 
sieck    and   Charles   Franck,   well   know- 
ing the  premises,  but  being  wholly  un- 
mindful   and    neglectful    of    their    duty 
in    that    behalf,    at    the    time     of     the 
erection    and    construction    of    the    said 
building,  and  on  divers  days  and  times 
up  to  the  said  thirteenth  day  of  April, 
in  the  (year)  aforesaid,  at  the  city  and 
county    aforesaid,    did    feloniously    and 
wilfully  neglect  and  omit   to  cause  the 
walls  of  the   said   building   to   be  prop- 
erly   bonded    and    solidly    put    together 
and  to  be  built  to  a  line  and  carried 
up    plumb    and      straight     with     close 
joints;  and  did  then  and  there  wilfully 
and    feloniously    neglect    and    omit    to 
cause    the   joints    in    the    said    walla   to 
be    well     filled    with    mortar    of    good 
quality;    and    did    then    and    there    wil- 
fully and   feloniously  neglect  and   omit 
to   cause   proper   mortar   to   be   used   in 
the  construction  of  the  said  walls;  and 
did  then  and  there  wilfully  and  feloni- 
ously neglect  and  omit  to  cause  bricks, 
stones,     iron     work,     planks,      timbers, 
beams,    boards    and    materials    of    good 
quality    and    of    sufficient    strength    to 
be  used  in  the  construction  of  tlie  said 
building;    and    did    then    and    there   wil- 
fully and   feloniously   neglect   and   omit 
to  prevent  from  being  used  in  such  con- 
struction   djvgrs     bricks,     stones,     iron 


work,  planks,  timbers,  beams,  boards 
and  other  materials  which  were  not  of 
good  quality  nor  of  sufficient  strength; 
and  did  then  and  there  wilfully  and 
feloniously  neglect  and  omit  to  use  and 
exercise  every  care  and  precaution  in 
their  power  to  render  the  said  build- 
ing and  every  part  thereof  safe  and  se- 
cure during  its  construction  and  upon 
the  completion  thereof;  and  the  said 
Charles  A.  Buddensieck  and  Charles 
Franck,  on  the  days  and  times  afore- 
said, at  the  city  and  county  aforesaid, 
did  then  and  there  wilfully  and  feloni- 
ously cause,  suffer  and  permit  the 
walls  of  the  said  building  to  be  im- 
properly bonded  and  loosely  and  flim- 
sih'  put  together;  and  did  then  and 
there  wilfully  and  feloniously  cause, 
suffer  and  permit  mortar  of  a  grossly 
poor  and  inferior  quality,  and  mortar 
chieflly  composed  of  loam  to  be  used 
in  the  construction  of  the  said  walls; 
aud  did  then  and  there  wilfully  and 
feloniously  cause,  suffer  and  permit 
divers  bricks,  stones,  planks,  beams, 
timbers,  iron  work  and  other  materials 
of  poor  quality  and  insufficient  strength 
to  be  used  in  the  construction  of  the 
said  building. 

In  consequence  of  which  said  most 
culpable  negligence,  acts  and  omissions 
on  the  part  of  them,  the  said  Charles 
A.  Buddensieck  and  Charles  Franck, 
the  said  building  afterward,  to-wit,  on 
the  said  thirteenth  day  of  April,  in  the 
year  aforesaid,  did  fall  to  the  ground 
there.  And  the  said  Charles  A.  Bud- 
densieck and  Charles  Franck,  by  the 
falling  of  the  said  building  in  man- 
ner aforesaid,  on  the  day  and  in  the 
year  aforesaid,  at  the  city  and  county 
aforesaid,  with  force  and  arms,  in  and 
upon  the  body  of  one  Louis  Walters, 
in  the  peace  of  the  people  of  the  State 
of  New  York,  then  and  there  being  in 
the  said  building  before  and  at  the  time 
of  the  falling  of  the  same,  wilfully  and 
feloniously  did  make  an  assault,  and 
him,  the  said  Louis  Walters,  down  up- 
on and  against  the  bricks,  stones, 
planks,  timbers,  beams,  iron  work  and 
other  component  parts  of  the  said 
building,  did  then  and  there,  with  great 
force  and  violence,  wilfully  and  feloni- 
ously cast  and  throw,  thorol)v  giving 
untri  him,  the  said  Louis  Walters,  then 
and  there,  in  and  upon  the  head,  neck, 
breast,  belly,  back,  sides  and  other 
parts  of  tlie  body  of  him,  the  said 
Tiouis  Walters,  divers  mortal  bruises 
and   contusions,   of   which    said    mortal 
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bruises  ami  contusions  he,  tlie  said 
Louis  Walters,  from  tlic  said  thir- 
totMith  day  of  April,  in  the  year  afore- 
said, until  the  fourteentli  day  of  April, 
in  the  same  year  aforesaid,  at  the 
city  and  county  aforosaiil,  did  lan- 
guish, and  languishing  did  live,  on 
wliich  said  fourteenth  day  of  April,  in  the 
year  aforesaid,  the  said  Louis  Wal- 
ters, at  the  city  and  county  aforesaid^ 
of  the  said  mortal  bruises  and  con- 
tusions died."  People  r.  Buddensieck, 
103   X.  Y.  4S7,  9  N.  E.  44. 

XV.     Indictment    for   Murder,    Means 
UnknowTi. 
"And    tiio    grand     jurors     aforesaid, 
upon   their   oaths   aforesaid,   do  further 
find   and   present   that   the   said   George 
Godas,  on  the  eighth  day  of  September, 
A.    D.    1887,    at    the    said    county    of 
Lewis  and  Clarke,  with  force  and  arms, 
in    and    upon    one    John    Embody,    in 
the    peace    of    God    and    the    Territory 
of    Montana,    then    and     there     being, 
feloniously,    wilfully,    and    of    his     de- 
liberately   premeditated    malice     afore- 
thought,  did   make   an   assault;   and   in 
Bome    way    and    manner,    and    by    some 
means,    instruments,    and     weapons     to 
the  grand  jurors  unknown,  he.  the  said 
George      Godas,     did     then     and     there 
feloniously,   wilfully,  and   of   his   delib- 
erately     premeditated      malice      afore- 
thought,   inflict    on    and    create    m    the 
said    John    Embody    certain    mortal    In- 
juries and  a  mortal  sickness,  a  further 
description    whereof    is    to    the    jurors 
aforesaid  unknown,  of  which  said  mor- 
tal   sickness    and    injuries,    so    to    the 
jurors    aforesaid     unknown,     the     said 
John  Embody  then  and  there  instantly 
died.  ^  And   so   the   said    George    Godas 
did,    in    the    manner    and    form    afore- 
said,   feloniously,    wilfully,    and    of    his 
deliberately  premeditated  malice  afore- 
thought, kill  and  murder  the  said  J.hn 
Embody,  against  the  peace  and  dignity 
of  the  Territory  of  Montana,  and   con- 
trary   to    the    form    of    the    statute    in 
such   case   made   and    provided."      Ter- 
ritory V.   Godas,   8   Mont.   347,   21   Pac 
26. 

Note. — This  form  would  be  stronger 
under  the  statute  if  there  be  an  ad- 
ditional allegation  that  the  assault  was 
made  with  intent  to  kill,  although  the 
court  in  the  above  case  held  the  in- 
dictment   sufficient. 

XVI.     Indictment,  Death  Occurring  in 

Another  State. 
State  of  Xorth  Carolina,  Stokes  county, 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


ss.     Superior  court  of  l.nw  begun  and 

held   on   t  lu^  si^cond  M.oiKl.-iy  alter  the 

fourth   Monday   of  September,   A.   i). 
1842. 

The  jurors   for  the  state,  upon  their 
oath  present,  that  William  B.  Dunkley, 
late   of   the   said   county   of  Stokes,   la- 
borer,  not  having  the  fear  of  God  be- 
fore   his    eyes,    but     being    moved    and 
seduced  by  the  instigation  of  the  devil, 
on    the    thirteenth    day    of    August,    in 
the    year    of    our    Lord    one    thousand 
eight  hundred  and  forty-two,  with  force 
and    arms    in    the   county   aforesaid,    in 
and    upon    one    Archibald    McIIone,    in 
the   peace   of   God   and   the   state,   then 
and    there    being,    feloniously,   wilfully, 
and    of    his    malice    aforethought,     did 
make    an    assault,    and    that    the    said 
William  Dunkley,  with  a  certain  knife 
of    the    value    of    six    pence,    which    he 
the  said   William  Dunkley  in   his  right 
hand  then  and  there  had  and  held,  the 
said  Archibald  McIIono  in  and  upon  the 
right    hip,    and    the    left    side    of    the 
back    near    the    backbone    of    liim    the 
said  Archibald  McIIone,  then    and    there 
feloniously,  wilfully,  and  of  his  malice 
aforethought,    did    strike    and     thrust, 
giving   to   the   said   Archibald   McHone, 
then    and   there   with   the   knife    afore- 
said,   in    and    upon    the    said    right    hip 
and    the    left    side    of    the    back    near 
the  backbone  of  the  said  Archibald  Mc- 
Hone,   several    mortal    wounds,    each    of 
the  breadth  of  three  inches  and  of  the 
depth    of    six    inches;    of    which    said 
several   mortal   wounds   the   said   Archi- 
bald McHone,  from  the  said  thirteenth 
day   of   August,   in   the   year  aforesaid, 
until  the  twenty-ninth  day  of  the  same 
month    of   August,    in    the    year    afore- 
said,  as   well   in   the   county   aforesaid, 
as    in    the    county    of    Patrick,    in    the 
state    of    Virginia,    did    languish,     and 
languishing    did    live,    on     which     said 
twenty-ninth    day    of   August,     in     the 
year  aforesaid,  the  said  Archibald  Mc- 
Hone,   in    the    said    county    of    Patrick, 
in    the   state    of   Virginia,    of   the    said 
several    mortal    wounds    died;    and    so 
the    jurors    aforesaid,    upon    their    oath 
aforesaid,    do    say,   that    the   said    Wil- 
liam    B.      Dunkley     the      said      Archi- 
bald   McHone,    in    manner   and   by   the 
means    aforesaid,    feloniously,    wilfully, 
and  of  his  malice  aforethought,  did  kill 
and    murder,    against     the    peace    and 
dignity  of  the  state. 

John  F.  Poindexter,  Sol'r. 
State  V.  Dunkley,  25  N.  C.  116. 
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XVII.  Assault  With  Intent  To  Murder. 

A.  Attempt   To  Murder   With   Sword. 
That    A.    B.,    late    of,    etc.,    on,    etc., 

with  force  and  arms,  at,  etc.,  afore- 
said, with  a  certain  drawn  sword,  which 
he  the  said  A.  B.  in  his  right  hand 
then  and  there  had  and  held,  in  and 
upon  one  S.  W.,  in  the  peace  of  God  * 
and  our  said  lord  the  king,  then  and 
there  being,  did  make  an  assault  with 
an  intent  him  the  said  S.  W,  then  and 
there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  to  kill  and  mur- 
der, and  other  wrongs,  etc. 

(Second  count  for  a  common  assault.) 
3  Chit.  Cr.  L.  828. 

B.  Indictment,    Attempt    To    Murder 

With  Pistol. 

"The  grand  jurors  of  the  state  of 
Indiana,  in  and  for  the  county  of  Rush, 
good  .and  lawful  men,  duly  and  legally 
empanelled,  sworn  and  charged  in  the 
Rush  circuit  court,  at  the  March  term, 
1877,  to  enquire  in  and  for  the  body 
of  said  county,  in  the  name  and  by  the 
authority  of  the  state  of  Indiana,  upon 
their  oath,  present  and  charge  that,  on 
the  18th  day  of  January,  1S77,  and  in 
the  county  of  Rush  and  state  of  In- 
diana, William  A.  Jones,  in  and  upon 
one  Orlando  B.  Seobey,  did  then  and 
there  unlawfully,  feloniously,  purposely 
and  with  premeditated  malice,  make 
an  assault,  and  then  and  there,  at  and 
against,  and  in  contact  with,  the  said 
Orlando  B.  Seobey,  did  feloniously,  pur- 
posely and  with  premeditated  malice, 
shoot  a  certain  pistol,  then  and  there 
loaded  with  gunpowder  and  leaden 
balls,  which  he  the  said  William  A. 
Jones  then  and  there  in  his  hands  had 
and  held,  with  the  intent  then  and 
there  him  the  said  Orlando  B.  Seobey, 
feloniously,  purposely  and  with  premed- 
itated malice,  to  kill  and  murder." 
Jones  V.  State,  60  Ind.  241. 

0.  Indictment,  Attempt  To  Murder 
With  Danr/erous  Weapon,  In- 
juries  Inflicted. 

Middlesex.  The  jurors  for  our  lord 
the  king,  upon  their  oath,  present  that 

A.   B.,  late  of  the  parish  of , 

in    the    county    of    Middlesex,    yocman, 

on    the  day    of ,    in 

the year  of   the  reign   of  our 

sovereign  lord  George  the  third,  by  the 
grace  of  God  of  the  uniteil  kingdom 
of  Great  Britain  and  Ireland,  king,  de- 
fender of  the  faith,  with  forrc  and 
arms,  at  the  parish  aforesaid,  in  the 
county   aforesaid,   in   and  upon   one  J. 


H.,  in  the  peace  of  God  and  our  said 
lord  the  king,  then  and  there  being, 
did  make  an  assault,   and   her  the  said 

C.  D.  then  and  there  did  beat,  wound, 
and  illtreat,  and  one  brass  candlestick 
at,  towards,  and  against  the  said  C.  D 
then  and  there  did  east  and  throw  with 
intention  to  strike,  bruise,  wound,  and 
hurt  the  said  C.  D.  with  the  said  can- 
dlestick, and  that  the  said  A.  B.  then 
and  there,  with  force  and  arms,  with 
a   certain   chair,   did  strike   the   said  C. 

D.  divers  terrible,  grievous  and  danger- 
ous blows  upon  the  head,  arms,  sides, 
back,  and  other  parts  of  the  body  of 
her  the  said  C.  D.,  and  thereby  griev- 
ously cut,  bruised,  and  wounded  the 
said  C.  D.,  in  and  upon  her  head,  arms, 
sides,  back,  and  other  parts  of  her 
body,  in  so  much  that  her  life  was 
greatly  despaired  of,  with  an  intent, 
her  the  said  C.  D.  then  and  there  felon- 
iously, \s-ilfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder,  and  other 
wrongs,  etc.     3  Chit.  Cr.  L.  828. 

D.  Indictment,  Intent  To  Kill,  With 
Count  for  Intent  To  Maim. 
The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body 
of  the  county  aforesaid,  to-wit: 
Lawrence  W.  Bristol,  etc.,  etc.,  good 
and  lawful  men  of  the  county  afore- 
said, then  and  there  sworn  and  charged 
to  inquire  for  the  said  people  for  the 
body  of  the  county  aforesaid,  upon 
their  oaths  present:  That  Daniel 
O'Leary,  late  of  the  village  of  Water- 
ford,  in  the  county  of  Saratoga  afore- 
said, on  the  twenty-second  day  of  Sep- 
tember, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fitty-seven, 
with  force  and  arms,  at  the  village  of 
Waterford,  in  the  county  of  Saratoga 
aforesaid,  in  and  upon  one  Margaret 
Collins,  then  and  there  being,  felon- 
iously did  make  an  assault,  and  her 
the  said  Margaret  Collins,  with  a  cer- 
tain deadly  weapon,  commonly  called  a 
cleaver,  which  the  said  Daniel  O'Leary 
in  his  right  hand  then  and  there  had 
and  held,  feloniously  did  beat,  strike, 
and  cut  and  wound,  with  intent  her  the 
said  Margaret  Collins  then  and  there 
feloniously  and  wilfully  to  kill,  and 
other  wrongs  to  the  said  Margaret  Col- 
lins, then  and  there  did,  to  the  great 
damage  of  the  said  Margaret  Collins, 
against  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  of  the  people  of  the  state  of  New 
York,  and  their  dignity. 
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Ami  the  jurors  nforosriiJ,  on  tlioir 
oath  nforosjiid,  do  further  jircsont  that 
thP  said  Paniol  O 'Leary,  lato  of  tho 
town  and  villajro  of  Waterford,  in  tho 
countv  of  Saratosia,  on  the  twenty- 
second  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eij^ht  hundred 
and  fiftvseven.  with  force  and  arms, 
at  tho  villa>:e  and  county  aforesaid,  in 
and  upon  Margaret  Collins,  then  and 
there  beinp.  feloniously  did  make  an 
assault,  and  her  the  said  Margaret  Col- 
lins, with  a  certain  deadly  weapon  com- 
monly called  a  cleaver,  which  he  the 
said  Daniel  O'Leary,  in  both  his  hands, 
then  and  there  had  and  held,  felon- 
iously did  beat,  strike,  and  cut  and 
wound,  with  intent  her  the  said  Mar- 
garet Collins  then  and  there  feloniously 
and  wilfully  to  kill,  and  other  wrongs 
to  the  said"  Margaret  Collins,  then  and 
there  did,  to  the  great  damage  of  the 
said  Margaret  Collins,  and  against  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  the 
people  of  the  state  of  New  York,  and 
their   dignity. 

And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present  that 
the  said  Daniel  O'Leary,  on  the  said 
twenty-second  day  of  September,  in  the 
year  last  aforesaid,  with  force  and 
arms,  at  the  village  and  county  afore- 
said, in  and  upon  the  said  Margaret 
Collins,  then  and  there  being,  felon- 
iously did  make  another  assault,  and 
her  the  said  Margaret  Collins,  with  a 
certain  cleaver,  which  he  the  said  Dan- 
iel O'Leary,  in  both  of  his  hands  then 
and  there  had  and  held  the  said  cleaver, 
being  a  deadly  weapon,  feloniously  did 
beat,  strike,  cut  and  wound,  with  intent 
her  the  said  Margaret  Collins  then  and 
there  feloniously  and  wilfully  to  maim, 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  neace  of  the  people  of  the  state 
of  New  York,  and  their  dignity. 

John  O.  Mott,  district  attorney. 

O'Leary  v.  People,  4  Park.  Or.  (N. 
Y.)  187. 

E.     Indictment,      Attempt      To      Kill 
Helpless    Terson    by    Exposure. 

"State  of  Illinois,  Wayne  county,  ss. 
The  grand  jurors  chosen,  selected  and 
Bworn,  in  and  for  the  county  of  Wayne, 
in  the  name  and  by  the  authority  of 
the  people  of  the  state  of  Illinois,  upon 
their  oaths,  present  that  Absalom 
Nixon,    late    of    the    county    aforesaid, 


laborer,  on  the  twenty-third  day  of 
October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty- 
eight,  with  force  and  arms,  at  and  in 
the  county  aforesaid,  in  and  upon  one 
Adam,  a  man  of  color,  then  and  there 
being  a  deformed  person,  and  by  reason 
of  his  being  such  deformed  person,  be- 
ing unable  to  walk  or  otherwise  to 
move  himself  from  place  to  place,  and 
also  then  and  there  being  deficient  in 
voice,  so  as  to  be  unable  to  call  aloud, 
and  in  the  peace  of  God,  and  of  the 
people  of  the  state  of  Illinois,  then 
and  there  also  being,  unlawfully  did 
make  an  assault,  and  then  and  there 
forced  and  threw  the  said  Adam  from 
a  certain  wagon,  in  which  he  the  said 
Adam  then  and  there  was,  to  and  upon 
the  ground,  the  said  ground  then  and 
there  being  frozen  and  very  cold,  and 
then  and  there  did  force  and  compel  the 
said  Adam  (so  being  such  deformed 
person  as  aforesaid,  and  also  by  reason 
of  his  being  such  deformed  person,  be- 
ing unable  to  move  himself  from  place 
to  place  as  aforesaid,  and  also  being 
deficient  in  voice,  so  as  to  be  unable 
to  call  aloud  as  aforesaid),  then  and 
there  to  lie  upon  the  ground,  so  being 
frozen  and  very  cold  as  aforesaid,  and 
then  and  there  did  abandon  and  leave 
him  the  said  Adam  lying  on  the  ground 
as  aforesaid,  to  the  great  pain  and 
torture  of  the  said  Adam,  and  to  the 
great  damage  and  impoverishment  of 
his  health  and  strength  of  body,  with 
intent  him  the  said  Adam,  by  the 
means  aforesaid,  then  and  there  felon- 
iously, wilfully  and  of  his  malice  afore- 
thought, to  kill  and  murder,  and  other 
wrongs  to  him  the  said  Adam  then  and 
there  did,  to  the  great  damage  of  him 
the  said  Adam,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of 
Illinois. 

G.  B.  Shelledy,  state's  attorney." 
Nixon    V.    People,    3    111.    267.      (Spe- 
cially   approved    as    to    form     by     the 
court.) 

XVIII.    Verdicts. 

A.  Verdict,  Guilty  on  One  Count,  Ac- 
quittal on  Other. 

"We,  the  jury,  find  the  defendant 
guilty  of  murder  in  the  first  degree 
as  charged  in  the  second  count  of  the 
indictment,  and  we  find  him  not  guilty 
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as  to  the  first  count  of  the  indictment. 
"W.  F.  Jeffers, 

Foreman." 
State  V.  Blunt,   110  Mo.  322,  339,  19 
S.   W.   650. 

Note. — Sufficient  under  statute.  See 
general  form  of  verdict  in  "Judgment 
Eecords. " 

B.  Verdict  Recommending  Mercy. 
"We,  the  jury,  find  the  defendant 
guilty  of  murder  in  the  first  degree 
and  recommend  him  to  the  merer  of 
the  court.  Nov.  2Sth,  '93.  C.  E.'Bis- 
bee,  foreman."  Grant  V.  State,  33 
Fla.   291,   14   So.   747. 

Note. — Reversed  for  want  of  evi- 
dence to  support  verdict.  (Form  ot 
verdict  not  in  question;  propriety  of  re- 
jecting -first  verdict,  improper  in  form, 
and-  receiving  second  verdict  deter- 
mined, and  second  verdict  received.) 
HOTELS. — See  Tnn.s  and  Innkeepers. 
HOUSE  BREAKING.— See  Burglary. 
HOUSE  OF  ILL-FAME.— See  Disor- 
derly  House. 
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C.  Bccrecs,  592 


1.  Sale  of  Stock  and  Payment   to 

Separate  Use,  592 

2.  Inquiry   as    to    Settlement,    and 

Birections  for  Settlement,  592 

3.  Share   Settled,    Husband    Bank- 

rupt, 593 

4.  Ordering  Trustee  To  Contribute 

to  Support  of  Insane  Wife,  593 

CROSS-REFERENCES: 
.\lienating  Affections: 
Declaration  for  Alienating  Affections 

of  Wife; 
Complaint   for  Enticing  Away  Plain- 
tiff's  Wife. 
Answers: 

Answer,    Coverture    of     the     Defend- 
ant. 
Assault  and  Battery: 

Declaration   by  Husband  for  Battery 
of  Wife. 
Bills  and  Answers: 

Introductory    Part,    Bill    by    Married 

Woman  Suing  by  Her  Next  Friend; 

Introductory    Part,    Bill   by   Husband 

and  Wife; 
Introductory   Part    of   Bill    by    Feme 
Covert  Whose  Husband  Is  Defcna- 
ant; 
Introductory    Part    of    Bill    by    Feme 
Covert    Whose    Husband    Has    Ab- 
jured Realm. 
Criminal  Conversation: 

Declaration    for    Criminal     Conversa- 
tion; 
Complaint  for  Criminal' Conversation. 
Decrees : 

Payment     of     Interest     to     Mar;  leu 

Woman   for   Her  Separate   I  se; 
Usual  Directions  for  Payment  of   In- 
terest to  Husband  in  Right  of  Us 
Wife. 
Equity    Jurisdiction    and    Procedure: 
Petilion  That  Feme  Covert  May  An 
swer    Separately    From     Her     Hus- 
band. 
Errors,  Assignment  of: 

Assignment    of    Error,    Coverture    as 

an    Error   of   Fact; 
Plea   to  Assignment  of   Error,   Cover- 
ture as  an   Error  of  Fact. 
Limitation  of  Actions: 

Roplicatinn    to    Plea    of     Statute     of 
Limitations,    Plaintiff     Was     Feme 
Covert. 
Parties: 

Siiggpstion    of    Marriage    of    n    Feme 
J'laintitT    After    Verdict,    or    Inter- 
locutory     Judgment,      ;ind      Before 
Final   Judgment. 
Revivor: 

Petition,  After    Marriage,   of   Pemale 
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riaintitY.     Filial     by     lliusband     To 
Hovivo    in  .loiiit    Names. 
Salks: 

Coinplnint   for  Necossarics  Furnished 
to    DrfiMulant 's    Wife    or    (-'liiUlri'n. 
Title : 

Declaration,  Title  by   Marriage. 
Wills: 

Bill  by  Husband  of  Legatee  Against 

Exoi'utor. 
Uoclaration,     Inducement,     Seizin    in 
Vci.\   Husband  and    VVdfe,  in  Kight 
of    Wife. 

I.     Declarations. 

A.  DccUnation  hy  Eushand  and  Wife 
for  }l'ork  Done  by  Wife  Before 
ilarriapc. 

A.  B..  plaintiiF  in  this  suit,  by  E.  F., 
liis  attorney,  complains  of  C.  D.  and 
M.  his  wife,  defendants,  etc.:  For  that 
•whereas  the  said  M.  whilst  she  was 
solo  and  unmarried,  to-wit,  on,  etc., 
at,  etc.,  was  indebted,  etc.,  for  the 
work  and  labor,  etc.,  before  that  time 
done,  etc.,  for  the  said  M.  and  at  her 
special  instance,  etc.,  and  being  so  in- 
debted, she,  the  said  M.,  in  considera- 
tion thereof,  afterwards,  and  whilst 
she,  the  said  M.,  was  sole  and  unmar- 
ried, to-wit,  on,  etc.,  aforesaid,  at,  etc., 
aforesaid,    undertook,    etc. 

And  whereas  also,  afterwards,  and 
whilst  the  said  M.  was  sole  and  un- 
married, to-wit,  on,  etc.,  aforesaid,  at, 
etc.,  aforesaid,  in  consideration  that 
the  said  plaintiff,  at  the  like  special 
instance,  etc.,  had  before  that  time 
done,  etc.,  for  the  said  M.  she,  the 
said  M.  undertook,  etc.,  etc.  (as  in 
the  quantum  meruit  count),  and  the 
said  A.  B.  avers  that  he  therefor 
reasonably  deserved  to  have  of  the 
said  M.  whilst  she  was  sole  and  un- 
married, the  further  sum,  etc.,  where- 
of the  said  M.  afterwards,  and  whilst 
she  was  sole  and  unmarried,  to-wit, 
on,  etc.,  there  had  notice.  (Add  the 
money  counts,  and  the  account  stated 
by  the  feme  before  marriage.)  Yet 
the  said  M.,  whilst  she  was  sole  ana 
unmarried,  and  the  said  C.  D.  and 
M.  since  their  intermarriage,  not  re- 
garding the  said  several  premises  and 
undertakings  of  the  said  M.,  have  not, 
nor  hath  either  of  them  as  yet  paid, 
etc.  (although  often  requested  so  to 
do),  but  to  pay  the  same,  or  any  part 
thereof,  to  the  said  plaintiff  the  said 
M.  whilst  she  wa'*  sole  and  unmarried, 
wholly  refused,  and  the  said  C.  D.  and 


niarriagi",  liitlieiio  wholly  refused,  and 
still  refuse  m)  to  do;  to  the  damage  of 
the  said  plaintiff,  etc.  Jiurr.  App.  5G4, 
§10i)9. 

B.  DerJardtioii  Afininst  Husband  and 
Wife  for  Work  Done  for  Wife 
Before    Marriage. 

A.  B.  and  E.,  his  wife,  plaintiffs  in 
this  suit,  by  E.  F.,  their  attorney,  com- 
plain of  C.  D.,  defendant,  etc.  "(in  the 
usual  form).  For  that  whereas  the 
said  defendant  whilst  the  said  E.  was 
sole  and  unmarried,  to-wit,  on,  etc.,  at, 
etc.,  was  indebted  to  the  said  E.  in 
the  sum  of  two  hundred  dollars,  for 
the  work  and  labor  of  the  said  E.  by 
her  the  said  E.  before  that  time  done, 
etc.,  for  the  said  defendant,  and  at 
his  special  instance,  etc.  (or,  for  divers 
goods,  wares  and  merchandise,  by  the 
said  E.  before  that  time  sold  and  de- 
livered, to  the  said  defendant,  etc.), 
and  being  so  indebted,  he,  the  said  de- 
fendant, in  consideration  thereof,  after- 
wards, and  whilst  the  said  E.  was  sole 
and  unmarried,  to-wit,  on,  etc.,  afore- 
said, at,  etc.,  aforesaid,  undertook,  etc., 
the  said  E.  to  pay  her  the  sum  of 
money  when  he,  the  said'  defendant, 
should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also,  afterwards,  and 
whilst  the  said  E.  was  sole  and  unmar- 
ried, to-wit,  on,  etc.,  aforesaid,  at,  etc., 
aforesaid,  in  consideration  that  the 
said  E.  at  his  like  special  instance, 
etc.,  had  before  that  time  done,  etc., 
he,  the  said  defendant,  undertook,  etc., 
the  said  E.  to  pay  her  so  much  money, 
etc.,  as  she,  etc.  And  the  said  A.  B. 
and  E.  his  wife,  avers  that  the  said  E. 
whilst  she  was  sole  and  unmarried, 
therefor  reasonably  deserved  to  have, 
etc.,  whereof,  etc.  (Add  the  money 
counts,  and  the  accounts  stated  with 
the  feme  before  marriage.)  Yet  the 
said  defendant  not  regarding,  etc.,  has 
not  as  yet  paid  the  said  sums  of 
money,  or  any  part  thereof,  to  the 
said  E.  whilst  she  was  sole  and  un- 
married, or  to  the  said  A.  E.  and  E. 
his  wife,  or  either  of  them,  since  their 
intermarriage  (although  often  requested 
so  to  do).  But  he  to  do  this  hath 
hitherto  wholly  refused,  and  still  doth 
refuse  to  pay  the  same,  or  any  part 
thereof,  to  the  said  A.  B.  and  E.  his 
wife,  to  the  damage  of  the  said  A.  B. 
and  E.  his  wife,  of  four  hundred  dol- 
'ars,    and    therefore    they    bring    their 


M.  his  wife,  have  ever  since  their  inter-  !  suit,   etc.     Burr.   App.   564,   §1098. 
See  "Hor  To  Use  This  Volume,"  Introduction,  page  v. 
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n.    Complaints. 

A.  Complaint    Against    Husband    on 

Ante-Nuptial  Debt  of  Wife. 

I.  That  the  defendant  W.  Z.  is  the 
wife  of  the   defendant  Y.  Z. 

II.  That  previous  to  the  marriage 
of  the  defendants,  while  said  W.  Z.  was 
sole  and  unmarried  (here  set  forth  the 
cause  of  action  against  her). 

III.  The  plaintiff  further  shows, 
that  previous  to  the  marriage  of  the 
defendants,  said  W.  Z.  owned  certain 
property,  to-wit:  (here  describe  the 
property  of  the  wife  which  the  hus- 
band  has   acquired). 

IV.  That  before  their  marriage  the 
defendants  entered  into  an  ante-nuptial 
agreement  (here  state  effect  of  agree- 
ment as  to  transfer  of  property) ;  and 
that  the  value  of  the  separate  prop- 
erty of  said  defendant  W.  Z.  (wife), 
so    acquired    by    the    defendant    Y.    Z. 

(husband),    was dollars.       1 

Abb.  Forms  143. 

Note. — See  statutes  of  particular 
state  as  to  liability  for  ante-nuptial 
debts. 

B.  Complaint    on    Ante-Nuptial    Debt 

Where   Husband   Has   Acquired, 
After    Marriage,    Property     of 
Wife. 
(I,  II  and  III,  as  in  preceding  form.) 
IV.     That  since  the  marriage   of  the 
defendants,  and  before  this  action,  the 
defendant    W.    Z.    conveyed    to    the    de- 
fendant   Y.    Z.    (here    state    what    was 
conveyed);    and   that   the   value   of   the 
separate    property     of     the     defendant 
(wife),   so   acquired   by   the    defendant 

(husband),    was    dollars.       1 

Abb.    Forms   144. 

C.  Complaint      Against      a      Married 

Jl'oman  on   Her  Contract. 

I.  That  the  defendant  is  the  wife 
of  one  M.  N. 

II.  That  at  the  time  of  making  the 
note  hereinafter  mentioned,  the  defend- 
ant was,  and  still  is,  seized  in  fee  (or 
otherwise)    in    her    own    separate    right 

of  a  farm  in  the  town  of  ,  and 

county    of ,    containing    about 

acres  of  land,  of  the  value  of 

dollars. 

Til.  (State  cause  of  action;  and 
eitiier  show  that  the  transaction  waa 
in  a  sc|)arate  business  carried  on  by 
lier  within  this  state,  or  that  tlie  con- 
sideration was  a  direct  beneflt  to  the 
defendant's  separate  estate,  or  else 
add ) : 

IV.     That    in   consideration    thereof, 


I  the    defendant    agreed    to    charge    her 
said    estate    with    the    amount    of    the 

said . 

"Wherefore  the  plaintiff  demands 
judgment: 

1.  That  said  note  be  a  charge  on 
said   estate   of   defendant; 

2.  That  said  estate  be  applied  to  the 
payment  of  the  sum  of  -■ dol- 
lars,   with    interest    from   the 

day  of ,   18 . 

3.  That  a  receiver  be  appointed  to 
take  possession  of  the  same,  for  that 
purpose.     1  Abb.  Forms  150. 

D.     Concerning    Separate    Property. 
1.     Complaint      Alleging      Marriage 
and  Separate  Estate  of  Plaint- 
iff- 

II.  That    on    the    day    of 

,  18 ,  the  plaintiff  intermar- 
ried with  one  J.  S.,  whose  wife  she 
now  is. 

III.  That  the  consideration  of  the 
said  note  (or  of  the  said  transfer,  or, 
indorsement  of  said  note  to  the  plaint- 
iff") was  the  payment  by  this  plaintiff' 
to  the  maker  (or  indorser,  or  assignor) 

thereof,  of  the  sum  of  ,  which 

said  sum  was  (or  the  principal  and 
interest  of  a  certain  sum  which  was), 
at  and  before  the  time  of  her  marriage, 
owned  by  her  (or  which  was  acquired 
by  her,  by  her  trade  or  services) ;  and 
thereafter  was  her  sole  and  separate 
property,  and  *  so  continued  until  the 
time  of  such  payment;  and  that  said 
note  thereupon  became  and  ever  since 
has  been  her  sole  and  separate  prop- 
erty. 

(Or,  III.  That  the  consideration  of 
the  said  note  (or  of  the  said  trans- 
fer, or  indorsement,  of  said  note  to  the 
plaintiff)  was  the  payment  by  the 
plaintiff  to  the  maker  (or  indorser,  or 
assignor),  of  the  sum  of dol- 
lars, which  said  sum  became  (or  was 
the  principal  and  interest  of  g,  certain 
sum  wliich  became)  after  her  said  mar- 
riage her  sole  and  separate  property 
by  inheritance  (or  gift,  grant,  devise, 
or  bequest)  from  (a  person  otiicr  than 
her  said  husband,  to-wit,  one)  M.  N., 
and    (continue   as  above,  from   the    *). 

Or,  III.  That  the  consideration  of 
(etc.,  as  al)ove),  wliich  said  sum  was 
the  proceeds  of  certain  jjrojjcrt}-,  wliich 
was  at  and  before  (etc.,  as  above), 
or  whicli  said  sum  was  the  proceeds 
of  certain  property  wiiirh  became  after 
(etc.,  as  above).     1  Abli.  Forms  148. 
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2.  Complaint  AUcginq  Marrinije 
and  St-paratr  l':.ttiitf  of  I'hiint- 
iff  in  Action  Other  Than  for 
I'aynunt    of   Money. 

II.  (Stato  iiiarriage,  as  in  preceding 
fiirm.) 

III.  Tliat  the  property  lion-iiibeforo 
inentionoil  was,  at  and  before  the  time 
of  her  said  marriage,  owned  by  lier,  and 
ever  since  lias  been  her  sole  and  sep- 
arate  property. 

(Or,  111.  That  tlie  property  herein- 
before mentioned  was  after  her  said 
marriage  bought  by  her  with  the  pro- 
ceeds of  certain  property,  which  was  at 
and  before  the  time  of  her  said  mar- 
riage owned  by  her;  and  that  ever  since 
the  same  has  been   (as  above). 

(Or,  IIT.  That  the  property  herein- 
before mentioned  became,  after  her  said 
marriage,  her  sole  and  separate  prop- 
erty, by  inheritance  (or,  gift,  grant, 
devise,  or  bequest)  from  M.  N.,  and 
that  ever  since  the  same  has  been  (as 
above). 

(Or,  III.  That  the  property  herein- 
before mentioned  was  after  her  said 
marriage  acquired  by  her,  by  her  trade 
or  services  entered  into  on  her  own 
and  separate  account,  and  ever  since, 
etc.     1  Abb.  Forms  150. 

3.  Complaint  Against  Married  Wo- 

man,  Contract   Expressed   In- 
tent  To  Charge  Separate  Es- 
tate. 
(After  alleging  cause  of  action,  add): 
That    the    defendant    is    the    wife    of 
M.  N.,  and  at  the  time  of  making  said 
indorsement    she    had    and    still    has    a 
separate  estate,  and  intended  to  charge 
such    separate    estate    by    said    indorse- 
ment. 

Wherefore  (demanding  usual  money 
judgment).     1   Abb.  Forms  lol. 

4.  Complaint  Against  Husband  and 

Wife  for  Goods  Sold  for  Her 
Separate   Estate. 

I.  That    between   the day 

of  — ,   18 ,   and   the  

day   of ,   18 ,  at  , 

the  plaintiff  furnished  to  the  defend- 
ant W.  Z.,  who  was  then,  and  still 
is,  the  wife  of  the  defendant  Y.  Z., 
materials  used  for  the  building  of  a 
house  for  her,  upon,  and  for  the  benefit 
of,  her  own  separate  lands  and  prem- 
ises, situated  in   the  town  of , 

in  the  county  of . 

II.  That   the  said   defendant    (wife) 


that    she    would     pay      for     the     samfl 

dollars    (or,   as   much   as   they 

should  be  reasonably  worth),  out  of 
lier  own  separate  property,  and  ilid 
appoint  the  same  lo  be  paid  for  out 
of   her   separate   property. 

IIT.  That  sucJi  (materials  so  fur- 
nished were  reasonably  worth  the  sum 
of  dollars,  which)  sum  be- 
came  due   to   tiie   jjlaintiir  from   her  on 

the day    of ,    18 , 

but  no  part  thereof  has  been  paid  (ex- 
cept  the   sum   of,   etc.) 

IV.  The  plaintiff  further  shows,  on 
information  and  belief,  that  the  prem- 
ises above  mentioned  and  hereinafter 
more    particularly    described,    were,    at 

and     before      the day     of 

18 (which   was   the   day 


in  consideration  that  the  plaintiff  would 
furnish  such  materials  as  aforesaid, 
then    and    there    promised   the    plaintiff  I  Abb.   Forms   144 


of  the  marriage  of  defendants),  since 
have  been  and  now  are,  her  sole  and 
separate    property;    and    the    same    are 

worth   about dollars,   and   are 

bounded  and  described  as  follows:  (de- 
serijition    of   premises). 

Wherefore  the  plaintiff  demands 
judgment  that  the  separate  property 
aforesaid  of  the  defendant  (wife)  be 
charged  with  the  payment  of  tlie   said 

sum    of dollars,   with   interest 

from  — ,  together  with  the  costs 

of  this  action,  and  that  the  said  prop- 
erty be  applied  to  the  payment  of 
the'  same,  and  that  a  receiver  be  ap- 
pointed to  take  possession  of  her  said 
separate  property,  and  dispose  of  it, 
or  of  so  much  thereof  as  shall  be 
necessary  to  satisfy  the  same.  1  Abb. 
Forms   191.' 

E.  Complaint  on  Ante-Nuptial  Debt 
of  Wife,  IVhcrc  Husband  Has 
Acciuired  That  Which  Became 
Separate  Property  of  Wife 
After  Marriage. 
(I  and  II  as  in  II,  A.) 

III.  That  since  the  marriage  of  the 
defendants,  certain  property,  to-wit 
(here  describe  her  separate  properly), 
became  the  sole  and  separate  property 
of  the  defendant  (wife),  by  inheritance 
(or  gift,  grant,  devise,  or  bequest) 
from  (a  person  other  than  her  said 
husband,    to-wit:    one)    M.   N. 

IV.  That  thereafter  and  before  this 
action,  the  defendant  W.  Z.  conveyed 
to  the  defendant  Y.  Z.  (here  state  what 
was  conveyed);  and  that  the  value  of 
the  separate  property  of  the  defendant 
(wife),  so  acquired  by  the  defendant 
(husband),    was    dollars.       1 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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III.     In  Equity. 

A.     Bill   Eclating    to    Estate    of   Mar- 
ried  Woman,    To  Enforce   Pay- 
ment Out  of  Separate  Property 
for  Land  Conveyed  to  Separate 
Use. 
To    the    honorable    the    justices    of    the 
supreme  judicial  court,  etc.: 
Humbly   complaining,     showeth    unto 
your  honors  A.  G.  R.,   of  the   city  and 
state   of  New  York,  that   C.  M.   W.,  ol 
B.,   in   the  county   of   S.,   and   common- 
wealth     of       Massachusetts,       married 
woman,    wife    of    J.    W.    W.,    did,    as 
your   orator   is    informed   and    believes, 

on    or    about     the day     of 

■ ,   A.   D.    1855,   purchase   in   her 

own  name  and  in  her  own  right,  an 
estate  of  land  and  buildings,  situated 
in  the  town  of  J.,  in  the  countj^  of  C^., 
and  state  of  N.  Y.,  of  one  I.  H.,  then 
of  said  town  of  J.;  which  said  estate 
consisted  of  several  parcels  or  pieces 
of  land,  as  will  more  fully  appear  by 
the  deed  thereof  from  said  I.  H.  to 
the  said  C.  M.  W.;  a  certified  copy 
whereof,  from  the  registry  where  the 
same  is  recorded,  your  orator  craves 
leave  to  produce  at  the  hearing  of  this 
case. 

And  your  orator  further  shows  that 
he  is  informed  and  believes  that  the 
consideration  or  price  of  said  estate 
purchased  by  the  said  C.  M.  W.  as 
aforesaid,  was  not  less  than  eighteen 
thousand  dollars,  which  the  said  C.  M. 
W.  paid,  or  agreed  to  pay;  and  that, 
as  a  part  of  said  price  or  considera- 
tion, the  said  C.  M.  W.  assumed  and 
agreed  to  pay  a  mortgage  for  six 
thousand  dollars  on  said  estate,  made 
by  the   said   T.  11.   to   M.  S.   and   11.   S., 

dated  on  or  about  the daj'  of 

,    1854;    and    that,   further,    for 

a  portion  of  said  price,  or  consideration 
of  said  purchase,  the  said  C.  M.  W., 
together  with  her  husband,  the  said 
J.  W.  W.,  made  and  executed  to  the 
."aid  r.  11.  a  bond  for  the  sum  of  six 
thousand  dollars,  under  seal  (a  copy 
whereof  is  hereto  annexed,  marked 
"A"),  and  that,  to  secure  the  pay- 
ment of  said  bond,  the  said  C.  M.  W., 
together  with  her  said  husband,  ex- 
ecuted and  delivered  to  the  said  1.  II. 
a  mortgage  on  said  estate,  before  men- 
tioned; which  said  mortgage,  or  a  cer- 
tified copy  tliereof,  your  orator  craves 
leave  to  produce  in  court  at  the  hear- 
ing  of  this  cause. 

And  your  orator  further  shows,  that, 
on    or    about    the day     of 


,    1859.    he    purchased,     for     a 

valuable  consideration,  of  the  said  1. 
H.,  the  bonds  before  mentioned,  given 
by  the  said  C.  M.  W.  and  her  said  hus- 
band to  the  said  I.  H.,  together  with 
the  said  mortgage  given  as  aforesaid 
to  secure  the  payment  of  the  same; 
which  were  assigned  to  your  orator  by 
the  said  I.  H.,  by  an  assignment  in 
writing  duly  executed,  and  delivered  by 
the    said    1.    H.    to   your    orator    on    or 

about    said day   of  , 

1859;  and  your  orator  became  thereby 
the  owner  of  said  bond  and  mortgage, 
and  the  debt  and  money  due  from  said 
C.  M.  W.  to  the  said  I.  H.,  and  ever 
since  has  and  still  does  continue  to 
own   and  hold  the   same. 

And  your  orator  further  shows,  that 
no  part  of  the  principal  sum,  or  the 
interest  thereon  of  said  bond  (or  of 
the  debt  due  from  the  said  C.  M.  W., 
as  aforesaid),  has  been  paid  since  the 
same  was  assigned  to  him;  and  he  is 
informed  and  believes  that  no  part  of 
the  principal  sum  of  said  bond  had 
been  paid  before  the  same  was  as- 
signed to  him;  but  he  is  informed  that 
the  interest  due  thereon  had  been  paid 
up  to  April,  1857;  and  there  is  now 
due  to  your  orator,  as  he  believes,  the 
whole  of  the  principal  sum  of  six 
thousand  dollars  on  said  bond,  and  the 
interest  thereon,  at  the  rate  of  six  per 
cent  per  annum,  from  April,  1857,  to 
the  present   time. 

And  your  orator  further  shows,  that 
he  is  informed  and  believes  that  the 
said  C.  M.  W.  has  not  paid  said  first- 
mentioned  mortgage  made  by  said  1.  H. 
to  11.  S.,  neither  the  interest  or  the 
principal  thereof;  but,  in  consequence 
of  her  not  paying  the  same  as  she  had 
assumed  and  agreed  to  do,  the  holders 
or  holder  of  said  mortgage  have  fore- 
closed the  same,  in  the  manner  and 
form  required  by  the  laws  of  the  state 
of  N.  Y.;  and,  under  and  in  pur- 
suance of  such  foreclosure,  said  estate 
has  been  sold  at  sheriff's  sale  to  pay 
said  mortgage;  and,  as  your  orator  is 
informed  and  believes,  said  estate  did 
not  bring  at  said  sale  above  the  sum 
of  seven  thousand  dollars,  which,  as 
your  orator  is  informed  and  believes, 
was  not  enough  to  pay  tlic  amount  due 
on   said   first-mentioned   mortgage. 

And  your  orator  further  shows,  that 
he  is  informed  and  believes  that  tho 
said  C.  M.  W.,  togetlier  with  lier  said 
husband,  has  since  the  date  of  saidbond 
and  mortgage  given  by  her  to  the  said 
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I.  n.,  Bnil  by  him  assifinod  to  your 
orator,  soUl  and  ooiivoyod  said  estalo 
to  Olio  \V.  for  a  lar>;o  sum  or  i>rico,  the 
partiouhirs  of  which  are  unknown  to 
your   orator. 

And  your  orator  further  shows,  that 
5aid  ostato  was  convoyed  to  the  said 
C.  M.  W.,  as  hor  sole  and  separate 
property,  and  that  she  was  possessed 
of  it  as  such;  and  that,  as  your  orator 
is  informed,  she  has  other  solo  and  sep- 
arate property,  either  in  her  own  name 
or  in  the  name  or  in  the  hands  of 
some  person  as  trustee;  and  that  such 
property,  either  in  her  own  name  or 
in  the  hands  of  her  trustee,  ought  to 
be  and  is  holden  for  and  chargeable 
with  the  payment  of  the  amount  of 
said  bond,  and  the  interest  due  thereon; 
and  your  orator  ought  to  receive  and 
recover  the  same  from  the  said  C.  M. 
W.  's   estate. 

But  now,  so  it  is,  may  it  please  your 
honors,  that  the  said  C.  M.  W.  and 
the  said  J.  W.  W.,  although  often  re- 
quested to  pay  to  your  orator  the 
amount  due  to  him  upon  said  bond  and 
mortgage,  utterly  and  wholly  refuse 
and  neglects  to  comply  with  such  re- 
quest, or  to  pay  to  your  orator  the 
same,  or  any  portion  thereof;  all  which 
is  contrary  to  equity  and  good  con- 
science, and  tends  to  the  manifest  in- 
jury  of  your   orator. 

In  consideration  whereof,  and  foras- 
much as  your  orator  is  entirely  remedi- 
less in  the  premises,  according  to  the 
strict  rules  of  the  common  law,  and 
can  only  have  relief  in  a  court  of 
equity,  w-here  matters  of  this  nature  are 
properly  cognizable  and  relievable;  to 
the  end,  therefore,  that  the  said  C  M. 
W.,  upon  her  corporal  oath,  may  full, 
true,  direct  and  perfect  answ-er  make  to 
all  and  singular  the  matters  hereinbefore 
stated  and  charged,  as  fully  and  par- 
ticularly as  if  the  same  were  herein- 
before repeated  and  she  thereunto  dis- 
tinctly interrogated,  and  that  accord- 
ing to  the  best  of  her  knowledge,  in- 
formation and  belief; 

And  that  your  honors  would  order 
and  find  the  amount  due  to  your  orator 
upon  said  bond  and  mortgage,  and  de- 
cree that  the  same  may  be  paid  to 
your  orator  out  of  the  separate  prop- 
erty of  the  said  C.  M.  W.,  standing 
either  in  her  own  name,  or  in  the 
hands  of  a  trustee;  and  that  your 
orator  may  have  such  other  and  fur- 
ther relief  in  the  premises  as  the  na- 


ture of  his  case  sliall  require,  and  to 
your   honors   shall    seem    meet; 

May  it  please  your  honors  to  grant 
unto  your  orator  a  writ  of  subpoena, 
issuing  out  of  this  honorable  court,  to 
be  directed  to  the  said  C.  M.  W.,  there- 
by commanding  her,  under  a  certain 
jjonalty  therein  to  bo  sj)eeified,  to  bo 
and  appear  personally  before  your  hon- 
ors at  a  certain  day,  then  and  there  to 
answer  all  and  singular  the  premises, 
and  to  stand  to,  perform  and  abide  such 
order  and  decree  therein  as  to  your 
honors  siiall  seem  meet;  and  your  orator 
shall  ever  pray.  3  Dan.  Ch.  PI.  &  Tr. 
(Perkins'  ed.)  1921;  Kogers  v.  Ward, 
8  Allen  (Mass.)  387. 

A.   (t.  E. 

B.  Answers. 

1.  Answer,  Statement  by  Wife  Sep- 

arated from  Husband  Claim- 
ing Costs. 
I  have  long  been  separated  from  my 
husband,  and  1  humbly  submit  that  1 
ought  to  be  allowed  all  the  costs, 
charges,  and  expenses  incurred  by  me 
in  putting  in  my  answer  to  the  said 
bill  of  complaint  and  in  other  the 
proceedings  in  this  suit.  3  Dan.  Ch. 
PI.  &  Pr.   (Perkins'  ed.)   2141. 

2.  Answer,  Statement  by  Husband 

Disclaiming   Interest   by  Ilea- 

son  of  Separation. 
I  have  long  been  separated  from  my 
wife,    and    J    disclaim    all    right,    title, 
and   interest   in    or   to    the    said   legacy 

or  sum   of  $ ,  so  bequeathed  to 

my   said    wife   A.   S.,    for    her   separate 

use  by   the   will    of  the   said , 

as  in  the  said  bill  mentioned,  and  every 
part  thereof.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2141. 

C.  Decrees. 

1.  Decrees,  Sale  of  StocTc  and  Pay- 

ment to  Wife's  Separate  Use. 
It    is    ordered    and    decreed    that    the 

$ (stock)    standing,     etc.,     in 

trust  in  this  cause  (the  account  of,  etc), 
be  sold,  and  that  the  money  to  arise  by 

such    sale,    and    $ cash    in    the 

,    to    the    credit    of    this    cause 

(the  like  account,  etc.),  and  any  in- 
terest, etc.,  be  paid  to  B.,  the  wife  of 
N.,  for  her  separate  use.  3  Dan,  Ch. 
PI.  &  Pr.   (Perkins'  ed.)   2288. 

2.  Inquiry,     Whether    Any    Settle- 

ment,  and   if  Proper,  and  if 
Not,  Direction  for  Settlement. 
The  court   doth   order   that   it   be   re- 
ferred to,  etc.,  to  inquire  whether  (the 
plaintiff  or  defendant)  A.  has  made  any 
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and  what  settlement  or  provision  for 
(the  plaintiff  or  defendant)  B.,  his 
■wife,  and  the  issue  of  their  marriage, 
or  entered  into  any,  and  what  agree- 
ment for  that  purpose;  and  if  so, 
■whether  the  same  is  a  fit  and  proper 
settlement  or  provision  for  the  said 
(plaintiff  or  defendant)  B.,  and  such 
issue;  and  if  it  shall  appear  that  the 
said  plaintiff  or  defendant)  has  not 
made  any  such  settlement  or  provision, 
or  that  such  settlement  or  provision, 
if  any,  is  not  fit  and  proper,  the  court 
doth  order  that  a  proper  settlement 
to  be  made  by  the  said  (plaintiff  or  de- 
fendant) A.,  on,  etc.,  be  approved  by 
the,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2288;  2  Seton  Dec.  (Eng.  ed.  1862) 
665. 

3.  Share  Settled  by  Order,  With- 
out Deed,  Huaband  Banlrupt. 
The  court  doth  order  that  the  resi- 
due of  the  said  $ ,  etc.,  be  car- 
ried over  in  trust  in  this  cause,  "The 
account  of  the  settlement  of  the  de- 
fendant C,  the  ■wife  of  W.,  and  her 
children;"  and  the  court  doth  declare 
that  the,  etc.,  so  to  be  carried  over  are 
to  be  held  in  trust  for  the  said  de- 
fendant C.  for  her  life,  and  during  her 
present  coverture,  for  her  separate  use, 
without  power  of  anticipation,  and 
after  her  decease  in  trust  for  all  the 
children  of  her  present  marriage  who 
shall  attain  the  age  of  twenty-one 
years,  or  being  daughters  shall  (attain 
that  age  or)  marry  under  that  age, 
equally,  and  if  there  shall  be  no  such 
child,  and  the  defendant  C.  shall  survive 
the  said  W.,  her  present  husband,  in 
trust  for  her,  her  executors,  admin- 
istrators, and  assigns;  but  if  she  shall 
die  in  the  lifetime  of  her  said  husband, 
■n-ithout  any  child,  in  trust  for  the  de- 
fendants P,  and  D.,  as  the  assignees 
of  his  estate  and  effects;  and  the  court 
doth  order  that  the  interest  during  the 
life  of  the  said  defendant  ('..  from  time 
to  time  to  accrue  due  on,  etc.,  so  to  bo 
carried  over  be,  as  the  same  accrue 
due,  paid  to  the  said  defendant  (\,  the 
wife  of  the  said  W.,  for  her  separate 
use,  or  until  further  order.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2288;  1  Seton 
Dec.  (Eng.  ed.  1862)  665,  666,  and 
notes.) 

4.     Bcrrrr      Order  in  rj      Trustee      To 
Contribute   to   Support   of  In- 
sane   Wife. 
The  cause  having  come  before  the  full 
court,  for  a  final   hearing  upon   the  bill, 
answers  and  facts  agreed,  and  the  par- 


ties, by  their  respective  counsel,  hav- 
ing been  fully  heard,  it  is  ordered  and 
decreed  that  the  said  H.  D.,  trustee  of 
the  said  J.  E.  D.,  pay  to  the  said  W. 
W.  D.,  guardian  of  the  said  J.  E.  D., 
the  sum  of  four  hundred  dollars,  the 
same  to  be  paid  in  thirty  days  after 
the  filing  of  this  decree;  and  that  he 
after-wards  pay  to  the  said  W.  W.  D. 
the  sum  of  four  hundred  dollars  an- 
nually from  the  time  of  filing  this  de- 
cree, till  the  further  order  of  the  court; 
the  same  to  be  paid  in  equal  half 
yearly  instalments;  the  said  sums  to  be 
paid  out  of  the  income  of  the  trust 
property  in  the  hands  of  the  said  H.  D. 

It  is  further  ordered  and  decreed, 
that  the  costs  of  this  suit,  and  the  rea- 
sonable charges  of  counsel,  to  be  ap- 
proved and  allo-wed  by  the  court,  be 
paid  by  said  H.  D.  out  of  said  income. 

In  default  of  paj-ment  by  said  H.  D. 
of  said  sum  of  four  hundred  dollars, 
and  costs  and  expenses  hereinbefore 
mentioned,  according  to  the  terms  of 
this  decree,  'witlun  thirty  days  as 
aforesaid,  it  is  ordered  that  an  execu- 
tion issue  for  the  same  in  due  form  of 
law. 

It  is  further  ordered  and  decreed, 
that  the  said  W.  W.  D.  apply  the  sev- 
eral sums  as  aforesaid,  except  the  said 
costs  and  charges,  to  the  support  and 
maintenance  of  the  said  J.  E.  1).,  so 
that,  in  addition  to  ■n-hat  shall  be  fur- 
nished for  her  by  him  out  of  his  pri- 
vate property,  she  may  be  suj)plied 
with  everything  that  ought  reasonably 
to  be  provided  for  her  comfort  and 
convenience. 

By  the  court.     Boston,  Jan.  16,  1863. 
(Signed)    G.   C.   W.,   clerk. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
22S9;  Davenport  v.  Davenport,  5  Allen 
(Mass.)   464. 
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JSrKCI.M.    ASSKSSMKNTS  : 

Answer,    I'loailiiifX    lllof^ality     of     As- 
sess mo  Jit. 
I.     Answers. 

A.  Aii.twiT,    That    thr    Conlrarl    ]f'as 

Covtr   firr    U'lUjcr. 

T.  That  at  tho  time  of  the  alle-^cd 
contract  the  defomiant  was  not  a 
dealer  in  tlic  mereliaiulise  mentioned 
therein,  nor  liad  ho  possession  or  con- 
trol of  any  thereof. 

II.  That  it  was  the  intent  of  the 
parties  not  to  make  any  actual  sale  or 
delivery  thereof,  but  at  maturity  of 
the  said  contract  that  the  dilTorence 
between  the  market  value  and  the  con- 
tract price  should  be  paid  by  one  party 
to  the   other. 

HI.  That  the  market  price  of  such 
merchandise  at  the  maturity  of  the 
contract  was,  at  the  time  of  making 
the  contract,  contingent  and  uncertain; 
and  the  contract  was  a  mere  wager  on 
the  future  market  price  thereof,  and 
contrary  to  the  statute.    2  'Abb.  Forms  45. 

B.  Answer,      That     Debt      H'as     for 

Money  Lost  at  Play. 

I.  That  the  defendant  and  the 
plaintiff  played  together  at  a  game  ol 
chance  called  ,  for  stakes,  up- 
on credit,  and  not  for  ready  money; 
and   at   said   gaming   the   plaintiff   won 

dollars     of     the     defendant, 

■which  he   did   not   pay. 

II.  That  thereafter  the  defendant 
gave  the  plaintiff  the  note  mentioned 
in  the  complaint  for  said  money  so 
staked   and   lost.     2   Abb.   Forms   45, 

C.  Answer,     That    the    Contract     Is 

Foreign   One,    Void   by   Law   of 
Place. 

I.  That  the  (contract)  alleged  in 
the    complaint    was    made    without   this 

state,  and  in  the  state  of (or, 

in  the  kingdom   of  France),  where   the 
defendant   was  then   domiciled. 

II.  That  by  an  act  of  the  legis- 
lature of  said  state,  entitled,  An  Act, 
etc.,  passed  on,  etc.,  it  is  enacted  that 
(here  set  forth  the  law  relied  on,  and 
if  there  be  exceptions,  add  allegations 
showing  that  the  contract  is  not  with- 
in them).     2  Abb.  Forms  44. 

D.  Answer,  That  Note  Was  Given  To 

Compound  Felony. 
I.  That  heretofore,  on,  etc.,  at,  etc., 
one  L.  M.,  the  son  of  the  said  defend- 
ant, had  feloniously  (hero  designate 
the  crime,  e.  fj.,  thus),  stolen,  taken, 
and  carried  away  a  horse,  the  prop- 
erty of  the  plaintiff. 


II.  That  the  said  defendant,  in  or- 
der to  compound  ana  settle  said  fel- 
ony, gave  tho  said  note;  in  considera- 
tion of  which,  the  plaintiff  and  others 
desisted  from  informing  and  prosecut- 
ing   iii)on    said    felony. 

III.  That  there  was  no  other  con- 
sideration for  said  note.  2  Abb.  Forms 
45. 

E.  Answer,    Note    for    Liquors    Sold 

Without  License. 

I.  That  the  only  consideration  for 
said  note  was  for  the  sale  of  strong 
or  spirituous  licjuors,  sold  by  said 
(payee),  in  quantities  less  than  five 
gallons  to   said   defendant   in   the   town 

of    ,    and    county    of    , 

the  said  (seller),  at  the  time  of  such 
sale,  having  no  license  for  the  sale 
thereof,  as  required  by  the  laws  of 
18 ,  either  grocer  or  tavern  license. 

II.  That  the  said  note  was  trans- 
formed to  the  plaintiff  after  it  was 
due,  and  without  consideration,  and 
after  ho  had  the  full  notice  of  the 
foregoing  facts.     2  Abb.  Forms  46. 

F.  Ansrrer,  Usury  by  Antedating  Se- 

curity. 
I.      That     he    gave     said     bond     and 
mortgage  upon  a  loan  made  to  him  by 
the     plaintiff,     and     which     was     first 

agreed    for    on    the     day     of 

,  18 (or,  to  secure  the  pur- 


chase money  of  lands  conveyed  to  him 

by    the    plaintiff    on    the    day 

of  ,  18 ,  on  which  day,  and 

not  before,  said  purchase  money  ac- 
crued to  the  plaintiff). 

II.  That  tho  said  bond  and  mort- 
gage were  antedated  as  of  the 

day  of ,  18 ,  upon  an  agree- 
ment botwoon  the  parties,  that  the  de- 
fendant should  secure  and  pay  to  the 
plaintiff,  in  addition  to  interest  at  the 
rate  of  seven  per  cent,  on  said  loan 
(or,   purchase   money)    from    said    day, 

the  further  sum   of  dollars  as 

interest  thereon  from  the  day  on  which 
said  bond  and  mortgage  bore  date,  un- 
til the  day  above  named,  as  a  cover 
for   usury. 

III.  That  in  pursuance  of  said  usuri- 
ous agreement,  the  said  bond  and  mort- 
gage   were    given,    and    thereafter    said 

sum    of    was    paid    by    the 

dofondnnt.    and    exacted    and    accepted 
by   the   plaintiff.     2  Abb.  Forms  46. 
TMPRTROiSrivrENT     FOR     DEBT.-See 

Arrest   in   Civil   Cases;    Judgments 
AND  Decrees,  Enforcement  op. 
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INCEST. 

Indictment  fonr  Incest    (a). 

"The  grand  jury  of  said  county 
charge,  that  before  the  finding  of  this 
indictment.  William  Baker,  being  then 
and  there  the  father  of  one  Elizabeth 
Baker,  and  within  the  degree  of  con- 
sanguinity within  which  marriages  are 
declared  by  law  to  be  incestuous  and 
void,  and  then  and  there  knowing  the 
said  Elizabeth  Baker  to  be  his  daugh- 
ter, did  then  and  there  live  with  the 
said  Elizabeth  Baker  in  a  state  of 
adultery,  against  the  peace  and  dig- 
nitv  of  the  state  of  Alabama."  Baker 
V.  State,  30  Ala.  521. 
Indictment  for  Incest    (6). 

"That  said  defendant,  Lewis  Kaiser, 
on  or  about  the  first  day  of  January, 
A.  D.  1895,  and  before  the  finding  and 
presentation  of  this  indictment,  at  the 
county  of  Placer,  and  state  of  Califor- 
nia, did  wilfully,  unlawfully,  knowing- 
ly, incestuously,  and  feloniously,  upon 
the  person  of  one  Cordelia  Kaiser,  the 
daughter  of  said  Lewis  Kaiser,  commit 
fornication  and  have  sexual  intercourse 
with,  and  carnally  know  the  said  Cor- 
delia Kaiser,  contrarv, "  etc.  People 
r.  Kaiser,  119  Cal.  456,  51  Pac.  702. 
Indictment  for  Incest    (c). 

The  .iurors  of  the  grand  jury  of  the 
state  of  Ohio,  within  and  for  the  body 
of  the  county  of  Lake,  impaneled, 
sworn  and  charged  to  inquire  of  crimes 
and  offenses  committed  within  said 
county  of  Lake,  in  the  name  and  by 
the  authority  of  the  state  of  Ohio,  on 
their  oaths,  do  further  find  and  pre- 
sent that  Benjamin  Robert  Brown,  late 
of  said  county,  on  the  eighth  day  of 
November,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  eighty- 
five,  with  force  and  arms,  in  said 
county  of  Lake,  and  state  of  Ohio,  be- 
ing then  and  there  an  unmarried  man, 
did  commit  fornication  with  Rose 
Cramer,  by  then  and  there  unlawfully 
and  feloniously  having  sexual  inter- 
cour.se  with  the  said  Rose  Cramer,  the 
»aid  Benjamin  Robert  lirown  being 
then  and  there  the  uncle  of  the  said 
Rose  Cramer,  and  the  said  Rose  Cramer 
being  then  and  there  the  niece  of  the 
said  Benjamin  Hnbert  Hrown,  and 
the  said  P.enjamin  Rolterf  P.rown,  and 
the  said  Rose  Cramer  then  and  there 
having  knowledge  of  their  relationship, 
contrary  to  the  form  of  the  statute 
in   such   case   made   and   provided,   and 


against    the    peace    and    dignity   of   the 
.state  of  Ohio.     State  v.  Brown,  47  Ohio 
St.   102. 
Indictment  for  Incest   (d). 

"Did  unlawfully,  feloniously  and  in- 
cestuously commit  adultery  with  one 
Ella  Branham,  a  single  and  unmarried 
female  person,  by  then  and  there 
feloniously  and  incestuously  having 
carnal  knowledge  of  her,  the  said  Ella 
Branham, — he,  the  said  Will  Nations, 
and  she,  the  said  Ella  Branham,  then 
and  there  being  first  cousins,  and  he, 
the  said  Will  Nations,  then  and  there 
being  a  married  man, — ^against  the 
peace  and  dignity  of  the  state  of  Ar- 
kansas." Nations  v.  State,  64  Ark. 
467,  43   S.  W.  396. 

INCONSISTENCY    OF    REMEDIES.— 
See    Choice   and    Election   of   Rem- 
edies. 
INDEBITATUS  COUNT.— See  Assump- 
sit. 

INDECENT  EXPOSURE.— See  Obscen- 
ity. 


INDEMNITY. 

I.  Declaration  for  Not  Indemnifying, 

II.  Complaints,  596 

A.  Of  Surety  Against  Principal,   596 

B.  On     Promise     To     Indemnify     on 

Action,  596 

C.  By  Ketirinq  Partner  on  Bond  To 

Indemnify,   597 

D.  Eetiring  Partner  Against  liemain- 

ing  Partners,  598 

CROSS-REFERENCES: 

Lost  Instruments: 

Decree,  Order  in  Case  of  Lost  Deed, 
With    Injunction; 

Decree,  Order  in  Case  of  Lost  Mort- 
gage   Deeds; 

Decree    for    Indemnity    Against    Lost 
Bill    of    Exchange. 
Sheriffs    and   Constables: 

Bond    of    Indemnity    to    Sheriff,   Title 
of    Property    in    Dispute; 

I.    Declaration  for  Not  Indemnifying. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  in  consideration  that 
the  said  plaintiff,  at  the  special  instance 
anil  rerjuest  of  the  said  defendant,  and 
for  his  accommodation,  would  make  and 
deliver  to  one  T.  IL,  his  certain  promis- 
sory note,  in  writing,  and  thereby 
promise  to  pay  to  the  said  T.  II.,  or 
order,  on  demand,  the  sum  of  
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dollars,  ns  for  valuo  rocoivod  by  tlie 
saia  plnintilT  of  tho  said  T.  11.,  ho,  tlic 
sai.l  ili'fi'ii.lant.  uiulortook,  nntl  thrn 
and  thoro  faithfully  iironiisod  the  said 
jdaintitT.  that  ho.  tho  said  dofondant, 
would  savo  hannloss  and  indoinnify  the 
said    plaintilT    against    tho    ])ayniont    of 

tho  JMiid  sum  of dollars,  in  the 

said  note  niontionod,  and  all  chargos 
and  cxponsos  ho  should  boar,  sustain 
or  bo  put  unto,  by  roason  of  his  making 
and  dolivoring  of  tho  said  note  to  the 
said  T.  H.;  and  the  said  plaintiff  in 
fai't  saith,  that  ho.  confiding  in  the  said 
promise  and  undertaking  of  the  said 
dofondant,  afterwards,  to-wit,  on.  etc., 
aforesaid,  at,  etc..  aforesaid,  did  make 
his  certain  promissory  note  in  writing, 
bearing  date  the  same  day  and  year 
aforesaid,  and  did  thereby  promise  to 
pav  to  the  said  T.  11.,  or  order,  on  de- 

m.-iud,  the  said  sum  of dollars, 

as  for  value  received  by  the  said 
plaintiff  of  the  said  defendant;  and 
that  he,  the  said  plaintiff,  did  de- 
liver the  said  note,  so  made  by  him 
as  aforesaid,  to  the  said  T.  H.;  and 
the  said  plaintiff  further  saith,  that  the 
said  defendant,  not  having  saved  harm- 
loss  and  indemnified  the  said  plaintiff, 
against  the  payment  of  the  said  sum 
of ■  dollars,  in  the  said  note  con- 
tained, by  the  payment  thereof,  or  of 
any  part  thereof,'  to  the  said  T.  H.; 
and  the  said  sum  of  money  being 
wholly  unpaid,  he,  the  said  plaintiff, 
afterwards,  to-wit,  on,  etc.,  at,  etc., 
M-as  compelled  and  obliged  to  pay,  and 
did  then  and  there  pay  to  the  said 
T.  H.,  the  said  sum  of dol- 
lars, in  the  said  note  mentioned  and 
contained,  being  then  and  there  due 
and  payable  by  virtue  of  the  said  note, 
whereof  the  said  defendant,  afterwards, 
to-wit,  on,  etc.,  at,  etc.,  aforesaid,  had 
notice.  Nevertheless  the  said  defend- 
ant, not  regarding,  etc.,  hath  not  yet 
repaid    to    the    said    plaintiff,    the    said 

sum    of   dollars,    or   any    part 

thereof,  nor  in  any  manner  indemnified 
him  on  account  of  his  having  paid  the 
same  (although  so  to  do,  he,  the  said 
defendant,  afterwards,  to-wit,  on,  etc., 
and  oftentimes  since  hath  been  re- 
quested by  the  said  plaintiff,  to-wit,  at, 
etc.,  aforesaid),  but  hath  hitherto, 
wholly  neglected  and  refused,  and  still 
doth  neglect  and  refuse  so  to  do,  to- 
wit,  at,  etc.,  aforesaid.  (Add  the 
money  counts,  account  stated  and 
breach.)  Burr.  App.  264,  §.528;  2  Chit. 
PI.  318. 


II.    Complaints. 

A.  Complaint  of  Surety  Afiainst  Prin- 
cipal  on  Promise  To  Indemnify. 

T.      That    on    the day     of 

,  18 ,  at ,  the  de- 
fondant,  in  consideration  that  the 
plaintiff  would  become  surety  for  him 
by  executing  a  bond  (or  otlior  obliga- 
tion), of  which  a  copy  is  aiinrxod  as 
a  part  of  this  complaint,  the  dofondant 
promised  and  agreed  with  the  plaintiff' 
that  ho  would  indemnify  him,  and  save 
him  harmless  from  and  against  all  dam- 
ages, costs,  and  charges  which  he  might 
sustain  by  roason  of  his  becoming 
surety   as   aforesaid. 

II.  That  the  plaintiff,  confiding  in 
such  promise  of  the  defendant,  duly 
executed  and  delivered  such  bond  (or 
other  obligation). 

III.  That  the  defendant  did  not  in- 
demnify the  plaintiff,  and  save  him 
harmless  from  such  damages,  costs,  and 
charges;  but,  on  the  contrary,  the 
plaintiff,   by   a   judgment,   on   or   about 

the  day   of ,   IS , 

duly  given  against  him  by  the  

court,  at ,  in  an  action  brought 

against  him  upon  said  bond,  was  com- 
pelled   to    pay,    and    on    or    about    the 

day    of ,     did     pay 

dollars   to  ,   in   satis- 


faction and  discharge  of  said  bond,  and 
he  incurred  also  necessary  costs  and 
expenses  in  said  action  and  on  account 

of  said  bond,  to  the  amount  of • 

dollars. 

IV.  That  the  defendant  had  notice 
of  the  i)remise3,  but  has  not  repaid 
any  part  thereof  to  the  plaintiff.  1 
Abb.  Forms  363. 

B.  Complaint  on  Promise  To  Indem- 
nify on  Action  for  Money 
Which  Defendant  Claimed. 

I.  That    on    or   about    the   • 

day    of ,    18 ,    one    M.    N. 

deposited    with    the    plaintiff    ■ 

dollars. 

II.  That  afterwards,  on  the  ■ • 

day   of  ,   18 ,   the   plaintiff, 

at  the  request  of  the  defendant,  de- 
livered to  him  the  said  sum  of  money 
of  the  said  M.  N.,  the  defendant  then 
claiming  the  same,  and  the  plaintiff 
not  knowing  to  whom  the  same  be- 
longed. 

III.  That  the  said  M.  N.  then 
threatened  to  commence  an  action  at 
law  against  him  for  the  recovery  of 
said  money. 

IV.  That      afterwards,      on      the 
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day  of  ~^ 


18- 


tnt 


plaintiff,  at  the  request  of  the  defend- 
ant, agreed  with  the  defendant  that  he 
would  defend  any  action  which  the  said 
M.  N.  should  commence  against  him 
for  the  said  money;  and  the  defend- 
ant, in  consideration  of  the  premises, 
then  promised  the  plaintiff  to  save  him 
harmless  from  the  consequences  of  the 
said  action. 

V.  That  the  said  M.  N.  afterwards, 
on  (etc.),  prosecuted  an  action  against 
the  plaintiff  in  the  court  of  common 
pleas,  of  county,  for  the  re- 
covery of  the  said  sum  of  money,  of 
which  the  defendant  then  had  notice, 

VI.  That  the  plaintiff,  with  the 
privity  of  the  defendant,  and  to  the 
best   of   his   ability,   defended   the    said 

action;  but  the  said  M.  N.  in  

term,    18 ,   of   said   court,   recovered 

a  judgment  against  the  plaintiff  in  said 
action,  to  the  amount  of dol- 
lars; and  afterwards,  an  execution  is- 
sued upon  the  said  judgment,  and  the 
plaintiff,  to  prevent  his  property  from 
being    taken    on    said     execution,     was 

forced  to  pay,  and  on  the day 

of  ,    18 ,   did   pay   the   said 

sum  of dollars,   and,  also,  the 

sum   of dollars,  for  poundage 

and  officer's  fees,  and  other  expenses 
upon  the  said  writ.  And  the  plaintiff 
was  also,  by  means  of  the  premises, 
put  to  other  charges  and  expenses  of 
his  moneys,  amounting  to  the  sum  of 
dollars,  in  defending  and  set- 
tling the  said  action.  1  Abb.  Forms 
368. 

C.  Complaint  hy  Betiring  Partner 
Af/ainst  Sureties  in  Partner's 
Bond  To  Indemnify. 

1.      That    on    the     day     of 


-,   18 ,  the  plaintiff  and   one 

M.  K.,  theretofore  co-partners  in  busi- 
ness    as     plumbers,     in     the      city      of 

,  under  the  firm  name  of  M.  K. 

&  M.  G.,  dissolved  their  connnclion  as 
such  co-partners,  and  thereupon  en- 
tered into  an  agreement  in  writing,  of 
said  date,  duly  executed  and  signed  by 
them  respectively,  and  delivered,  wliere- 
by  it  was,  among  other  things,  mutual- 
ly agreed  that  the  said  Ar.  K.  should 
retain  and  keep  to  his  sole  and  sejiaratc 
use  all  and  singular  the  partnership 
property  of  every  name  and  character, 
whether  in  action  or  possession,  and 
wtieresoevpr  situated;  and  in  considera- 
tion thereof,  wlierens  the  said  co  jiart- 
nership    was    indebted    to    sundry    per- 


sons in  sundry  considerable  sums  of 
money,  he  should  pay  and  discharge 
the   debts    so   due   by   the   said   firm   to 

the  extent  of dollars  from  his 

own  individual  resources,  and  to  the 
like  extent  hold  the  plaintiff'  harmless 
and  indemnified,  of  and  from  and  by 
reason  of  any  claims  or  liabilities  due 
by  the  said  firm  (or,  instead  of  stat- 
ing the  substance,  say,  which  agree- 
ment contained  covenants  on  the  part 
of  the  said  M.  K.,  of  which  the  follow- 
ing is  a  copy:   copy  of  covenant). 

II.  That  the  defendants,  in  consid- 
eration of  said  agreement  between  said 
M.  K.  and  the  plaintiff',  and  of  one  dol- 
lar to  each  of  them  then  paid  by  the 
plaintiff,  entered  into  an  understanding 
in  writing,  duly  executed  and  signed 
by  them  respectively,  and  delivered  to 
the  plaintiff  (a  copy  whereof  is  an- 
nexed as  a  part  of  this  complaint), 
whereby  they  severally  undertook  and 
bound  themselves  to  the  plaintiff  for 
the  faithful  performance  by  the  said 
M.  K.  of  the  covenants  in  said  agree- 
ment to  be  kept  and  performed  on  said 
M.   K.'s   part. 

III.  That  said  M.  K.,  under  liis  said 
agreement  with  the  plaintiff,  retained 
and  kept  to  his  sole  and  separate  use 
all  the  partnership  property  of  the 
firm;  but  has  not,  pursuant  thereto, 
paid  and  discharged  the  debts  due  by 
said  firm  to  the  extent  aforesaid;  and 
has  failed  to  hold  this  plaintiff  harm- 
less and  indemnified  to  the  like  extent, 
of  and  from  and  by  reason  of  any 
claim  or  liabilities  due  by  the  said 
firm. 

IV.  That  at  the  time  of  the  dissolu- 
tion of  the  partnership,  and  agreement 
aforesaid,   the   said   firm   were   indebted 

to  the  firm  of  L.  &  Co.  of ,  for 

merchandise  sold  and   delivered,   in  the 

sum    of dollars,     which     was 

then  duo  and  payable;  wliich  indebted- 
ness   formed    a    ])art    of    the 

dollars,  debts  of  iM.  K.  and  M.  G.,  and 
was  included  among  such  debts,  to  be 
paid  by  the  said  M.  K.,  under  his  agree- 
ment aforesaid  with  the  plaintiff;  but 
the  said  M.  K.,  although  requested, 
would  not  pay  L.  &  Co.  their  said  de- 
m;uid,   or  any  part  thereof. 

V.  That    on    the day     of 


last,  an  action  was  duly  com- 
menced  by    the    plaintiff,    in    the    court 

of ,   to    recover    upon    and    by 

virtue  of  the  aforesaid  agreement,  from 
the  said  M.  K.  the  said  amount  with 
interest,    then    duo    by   the   said    M.   K. 
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and  M.  0.  to  the  said  firm  of  L.  &  Co., 
aimnintinjj  to iloUars,  and  in- 
terest thereon;  and  siu-li  proceeding;* 
wore  thereupon  had,  that  on  the  tenth 
day  of  Deeeinber  inst.,  .iudfjnient  was 
reeoverod  iu  such  action  (which  was 
duly  piveu)  in  favor  of  the  plaint  ill 
ajjaiust    the    said    M.    K.,    for    the    sum 

of dollars,     including     costs; 

upon  which  judfjnieiit  execution  was  at 
once  duly  issued  aj^aiiist  the  said  AL 
K.,   and   is  returned   wholly   unsatisfied 

VI.  That  prior  to  the  coniniencement 
of  said  action,  the  plaintitl'  caused  no- 
tice in  writing  to  be  served  on  the  de- 
fendants respectively,  as  sureties  afore- 
said, of  his  intention  to  commence  such 
action  to  compel  the  payment  of  the 
indebtedness  aforesaid  to  said  L.  &  Co., 
by  said  M.  K.,  or  for  him;  but  the  de- 
fendants altogether  neglected  to  pay 
attention  to  said  notice. 

VII.  That  the  plaintiff  has  neces- 
sarily paid  or  expended,  in  consequence 
of  the  neglect  and  refusal  of  said  M.  K. 
to  comply  with  his  agreement  aforesaid 
with    the    plaintiff,    at    different    times 

since  the  said day  of , 

18 — ,  in  addition  to  the  costs  of  said 
action  included  in  said  .iudgment,  for 
legal  costs,  counsel  fees,  disbursements, 
and  for  other  reasonable  expenses, 
divers  sums  of  money,  amounting  in  the 

aggregate    to dollars,    which 

remain  due  and  unpaid  to  the  plaintitl 
by  the   said  M.   K.,   who,  although    (on 

the day   of ,    18—), 

requested,  refuses  to  make  payment 
thereof  to  the  plaintiff. 

VIII.  That  the  defendants  (although, 

on  the  day  of ,  18 — , 

requested),  have  not  paid  to  the  plain- 
tiff the  amount  of  said  judgment,  or 
the  legal  costs,  counsel  fees,  disburse- 
ments, and  expenses  aforesaid.  1  Abb 
Forms  366. 

D.  Complaint  by  Retiring  Partner  on 
Bemaining  Partners'  Promise 
To  Indemnify  Him  Against 
Damage. 

I.  That  the  plaintiff  and  the  defend- 
ants, having  been  partners  in  trade  at 

,  under  the  firm  of  B.  &  Z.,  on 

the day  of ,  18 — ,  dis- 
solved the  partnership,  and  mutually 
agreed  that  the  defendants  should  take 
and  keep  all  the  partnership  property, 
pay  all  debts  of  the  firm,  and  indem- 
nify the  plaintiff  against  all  claims  that 
might  be  made  upon  him  on  account 
of  any   indebtedness   of   the   said   firm, 


and    all    costs   and    rliarges   thence   aris- 
ing. 

II.  That  the  plaintiff  duly  performed 
all   the   conditions   tlit>reof   on    his   part. 

III.  That  the  defendants  have  not 
paid  all  said  debts  nor  indemnified  the 
lilaintiir  therefrom;  but,  on  the  con- 
trary, on  the  day  of , 

18 — ,    one    M.    N.    recovered    .iudgment, 
which  was  duly  given   in   the 


court  against  the  plaintiff  and  defend- 
ants upon  a  debt  due  from  the  said 
firm  to  the  said  M.  N.,  of  which  debt 
the    defendants    had    notice    but    faile<l 

to    pay,    and    on    tl;e day    of 

,  18 — ,  the  plaintiff  paid 

dollars  in   satisfaction   of  the  same. 

(IV.  And  for  a  further  breach,  the 
plaintiff  alleges,  etc.,  setting  forth  any 
other  liabilities.) 

V.  That  the  defendants  have  not 
paid  the  same  to  the  plaintiff.  1  AbD. 
Forms  365. 


INDIANS. 

Indictment  for  Selling  Spirituous  Liquor 
to  Indian. 
That  the  defendant  (naming  him), 
on,  etc.,  at,  etc.  (stating  the  time  and 
place),  sold  and  disposed  of  a  quantity 
of  sj)irituous  liquor,  to-wit,  a  pint  of 
whiskey  of  the  value  of  ten  cents,  to 
an  Indian  of  this  state,  of  the  Miami 
nation  of  Indians,  the  name  of  wliich 
said  Indian,  to  the  jurors  aforesaid  is 
wholly  unknown,  contrary  to  the  form 
of  the  statute  and  against  the  peace 
of  the  state.  State  v.  Jackson,  4 
Blackf.    (Ind.)    49. 


INDICTMENT   AND   INFORMATION. 

I.  Caption  of  Indictment,  fiO,"; 

II.  Commencement  of  Indictment,  60.'5 

A.  Addition  as   Widow,  60.5 

B.  Additioii  as   Yeoman,  605 

C.  Person  Known  by  More  Than  One 

Name,  605 
T>.     Addition  as  Wife,  605 
1-:.     Offense  on  High  Seas,   605 
F.     Of    Second   or   Subsequent    Count, 

601! 
in.     Conclusions  of  Indictment,  606 

A.  Offense  at  Common  Law,  606 

B.  Offense  Under  Statute,  606 
rv.     Informations,  606 

A.  GcKcrnl   Form,   606 

B.  E.r    Officio    by    Attorney    General, 

(loi; 
V.     statements  Used   in   Framing   In- 
dictments, 607 
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CROSS-REFERENCES : 
Abduction  : 

Indictment,  Abduction  of  Woman  on 

Account   of  Her  Fortune; 
Indictment,    Abduction    of    Girl    Un- 
der Sixteen; 
Indictment,  Stealing  Child  Under  Age 

of  Ten  Years. 
A  BORTIOK  : 

Indictment  for  Administering  Poison 

To   Procure   Miscarriage; 
Indictment  for  Using  Instruments  To 

Procure    Miscarriage; 
Indictment  for  Using  Instrument  and 

Administering  Drugs. 
Accessories  and  Accomplices: 

Indictment    of    Principal    in    Second 

Degree; 
Indictment   of   Accessory   Before   the 

Fact   With   Principal; 
Indictment  of  Accessory  Before  Fact, 

Principal    Convicted; 
Indictment   of  Accessory  Before  Fact 

as   Substantive   Felony; 
Indictment   Against    Accessory   After 

Fact   With  Principal; 
Indictment   Against   Accessory   After 

Fact,    Principal   Convicted. 
Adulteration  : 

Indictment    for    Selling    Adulterated 

Milk    (a.  b,  c); 
Indictment  for  Having  in   Possession 

Adulterated   Milk; 
Complaint    for    Keeping    Adulterated 

Liquors. 
Adultery: 

Indictment    for    Adu^.tcry; 
Indictment   for  Adultery,   Continuous 

Acts. 
Affray: 

Indictment  for  an  Affray. 
Animals: 

Indictment    for    Nuisance    for    Keep- 
ing   Furious   Dog  Unmuzzled    Near 

Highway. 
Arson: 

Indictment    for    Arson     at     Common 

Law; 
Indictment    for     Arson,     Burning     in 

Night   Time; 
Indictment,     Setting     Fire     to     llay 

stack; 
Indictment   for   Setting   Fire   to   Own 

House; 
Indictment    for     Attempt     'I'o     Burn 

Court    House; 
Indictment    for     Attempt     To     Burn 

Barn. 
Assault  and  Battery: 

Indictment   for  Common   Assault   and 

Battery; 
Indictment  for  Two-  Assaults; 


Indictment,  Tearing  Hair; 

Indictment,  Encouraging  Dog  To 
Bite; 

Indictment,  Riding  Over  Person  With 
Horse; 

Indictment    for    Aggravated    Assault 
and  Battery. 
Bastardy  Proceedings: 

Indictment    for   Bastardy. 
Bigamy: 

Indictment    (a,   b,   c,   d). 
Blasphemy: 

Indictment  at  Common  Law  for  Ver- 
bal Blasphemy. 
Breach  of  the  Peace: 

Indictment  for  Using  Profane  and 
Abusive    Language; 

Indictment   for  Breach   of  the   Peace 
by   Noise   and  Disturbance. 
Bribery: 

Indictment  for  Attempting  To  Bribe; 

Indictment  for  Giving  Bribe  at 
Election; 

Indictment  for  Accepting  Bribe; 

Indictment   for  Agreement   To    Bribe. 
Burglary: 

Indictment  for  Burglary  With  Intent 
To  Steal; 

Indictment  for  Burglary  and  Actual 
Stealing; 

Indictment  for  Burglary  With  In- 
tent,  and   Actual   Stealing; 

Indictment  for  Breaking  Out  of 
House; 

Information  for  Burglary. 
Civil  Rights: 

Indictment    for    Refusing    Accommo- 
dations   Under    State   Law. 
Compounding  Crime: 

Indictment    for    Compounding    Crime. 
Conspiracy: 

Indictment,   General   Form; 

Indictment  for  Conspiracy  To  De- 
fraud   liank; 

Indictment  for  Conspiracy  To  Charge 
With   Receiving   Stolen   Goods. 
Counterfeiting  : 

Indictment  for  Counterfeiting  Coins; 

Indictment  for  Having  in  Possession 
Instruments    for    Counterfeiting; 

Indictment  for  Passing  Counterfeit 
Coin; 

Indictment  for  Passing  Counterfeit 
Bank    Note; 

Indictment,  Having  in  Possession 
Counterfeit  National  Bank  Note 
With   Intent  To   Pass  Sanit-, 

Indictment,  Having  in  Possession 
Counterfeit  Note  With  Intent  To 
Pass  the  Sam    ; 

Indictment    for   Having   in    Possession 
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Countorfoit      I'liitoil     States     Note, 

Kxousinjj    Tart iciilar    l>oscri[it ii)ii. 
CRi'Ki.TY  TO  Animals: 

liulictiiuMit     for    Overdriving      Team 

(a),    (b); 
Iniliotiiu'ut,    Turning    Fox     Loose     to 

l)o>:s; 
InilietMjent,  Burning  a  (!ooso. 
Death  by  Wrongful  Act: 

ludiotinent      Against      Kailroad      for 

Death  by  Negligence. 
Disorderly  Conduct: 

Indictment    for    Disorderly    Conduct, 

Drunkenness; 
Complaint    for     Using     Vulgar     Lan- 
guage in  Hearing  of  Children; 
Complaint    for    Disturbing    Peace    by 

Xoise  and  Profanity; 
Information,      Loud      and      Indecent 

Language; 
Complaint,    Peeking    in    Window    of 

Dwelling; 
Complaint,      Language       Likely       To 

Cause   a   Breach   of   Peace; 
Complaint,    Discharging    Firearms    in 

Corporate  Limits; 
Indictment  for  Being  a  Street  Walk- 
er. 
Disorderly  House: 

Indictment    for    Keeping     Disorderly 

House  (a,  b,  c) ; 
Indictment   for    Keeping    House     for 

Fighting   Cocks; 
Indictment      for       Keeping       Bawdy 

House; 
Information    for   Keeping   Disorderly 

House; 
Indictment   for  Leasing  Property  for 

Disorderly  House. 
Disturbing  Public  Assembly: 

Indictment   for  Disturbing  Congrega- 
tion; 
Indictment    for    Disturbing    Meeting 

by  Riotous  Conduct; 
Indictment    for   Disturbing   Religious 

Worship   (a,  b); 
Indictment    for   Disturbing   Religious 

Meeting   in    Private   House; 
Indictment,       Disturbing       Salvation 

Army. 
Elections  : 

Information    for    Refusal    of    Official 

To  Administer  Oath  to  Elector; 
Indictment    for    Intimidating    Elector 

b}-  Threat  of  Imprisonment; 
Indictment   for  Giving  Intoxicant  to 

Elector; 
Indictment     for     Interference     With 

Election    Officer; 
Indictment,   Failure   of  Election   Offi- 
cers  To    File    Copy   of   Poll-Books; 


for      Embozzlement      of 


In<lii'ttiuMit,  i'^also  Statement  as  to 
Time    of    Residence; 

Indictment  for  Stating  False  Resi- 
dence  on   Registration; 

Indictment,  Voting,  Not  Being  a 
Legal    \'oter    in    District; 

Indictment  for  Voting,  l)is(|ualifica- 
tioii.   Conviction    for    a   Felony; 

Indictment  for  Repeating  at  Flec- 
tion; 

Indictment,    Betting     on     Result     of 
Flection. 
Embezzlement: 

Indictment  Against  Clerk  of  Batnk- 
ers; 

Information  for  Embezzlement  by 
Attorney; 

Indictment 
Property; 

Indictment  for  Aiding  and  Abetting 
Embezzlement ; 

Indictment  for  Embezzlement  of  City 
Funds; 

Indictment  for  Embezzlement  by  Em- 
ploye. 
Embracery: 

Indictment  for  Embracery,  Attempt- 
ing To   Influence; 

Indictment  for  Embracery,  Indefinite 
Offer  of  Gain,  Defendant  Not  a 
Party; 

Indictment  for  Embracery,  Offer  of 
Specific   Property. 

ESTRAYS : 

Indictment   for  Using  Estray; 
Indictment  for  Converting   Estray. 
Extortion  : 

Indictment   Against   a   Constable    for 
Extortion. 
False  Imprisonment: 

Indictment    for    False    Imprisonment. 
False  Personation: 

Indictment   for   False   Personation   of 

Owner    of    Stock; 
Indictment   for  False  Personation   of 

Bail; 
Indictment,    Allegation      of     Falsely 

Receiving    I'rocess    as   Another; 
Information,    Obtaining    Property    or 
Money   by   False    Personation. 
Forcible   Entry  and  Detainer: 

Indictment    for    Forcible    Entry    and 
Detainer. 
Forgery : 

Indictment   for  Forging  Bond; 
Indictment    for    Forgery,    Promissory 

Note  and  Indorsement; 
Indictment    for    Forgery,     Deed     and 

Acknowledgment; 
Indictment  for  Forgery,  Bank  Check; 
Indictment  for  Forgery,  Execution  of 
Court; 
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Indictment,  Having  in  Possession 
Forged    Bank    Note; 

Indictment,  Having  in  Possession 
Fictitious  Check  With  Intent  To 
Utter; 

Indictment,  Forgery  of  Grain  Check; 

Indictment,  Forged  Instrument  Lost. 
Gaming: 

Indictment  for  Winning  Money  at 
Cards,   Etc.,  by  Fraud; 

Indictment,  Card  Game; 

Indictment,  Common  Gambling; 

Indictment  for  Dealing  Faro; 

Indictment  for  Obtaining  Money  by 
Confidence    Game; 

Indictment,      Throwing      Dice       (for 
Turkeys). 
Hawkers  and  Peddlers: 

Indictment  for  Peddling  Without 
State   License; 

Indictment  for  Peddling  Without 
City  License; 

Indictment  for  Peddling  Without 
License; 

Information,  Peddling  Without  Li- 
cense; 

Indictment,   Selling   Drugs   and   Med- 
ical Appliances   Without  License. 
Health: 

Indictment  for  Nuisance  Affecting 
Health; 

Information    for     Violating     Quaran- 
tine. 
Highways,  Streets  and  Bridges: 

Indictment  for  Erecting  Fence  on 
Highway; 

Indictment  for  Nuisance  in  Obstruct- 
ing   Highway    With    Gate; 

Indictment  for  Obstructing  Street 
With   Bay   Window; 

Information  for  Obstructing  Street 
With    Lumber; 

Indictment  for  Enclosing  Part  of 
Highway; 

Indictment  for  Refusing  To  Turn 
Out   of  Traveled    Highway; 

Indictment  for  Neglecting  To  Repair 
Street; 

Indictment  for  Failing  To  Repair 
Pursuant  to   Agreement; 

Information      for      Interfering     With 
Highway   by   Unlawful   Working. 
Homicide: 

Indictment  for  Murder,  General 
Form ; 

Indictment  for  Murder,  Shooting, 
Immediate   Death; 

Indictment  for  Shooting,  With  Prin- 
cipal in  Second  Degree  and  Ac- 
cessory; 

Indictment  for  Murder,  Shooting, 
Death  Not  Immediate; 


Indictment  for  Murder,  Beating  With 
Fists  and  Kicking  on  Ground; 

Indictment,  Beating  and  Stamping 
on    the    Ground; 

Indictment,  Killing  With  Crowbar; 

Indictment,    Killing   With    Clevis; 

Indictment  for  Murder,  Striking, 
Drowning; 

Indictment  for  Murder  Against  Two, 
Which    Gave    Blow    Unknown; 

Indictment  for  Murder,  Sta?)bing 
(a,  b); 

Indictment  for  Murder,  Strangling, 
With  Help  of  Person  Unknown; 

Indictment  for  Murder,  Riding  Over 
With   Horse; 

Indictment,  Murder  by  Forcing  Sick 
Person    Into   Street; 

Indictment  for  Murder  bv  Poisoning 
(a,  b); 

Indictment  for  Murder  by  Poisoning, 
Substituting   for   Medicine; 

Indictment  for  Murder  by  Sending 
Poison; 

Indictment,  Murder  by  Wrecking 
Train  While  Perpetrating  Robbery; 

Information    for    Murder    by    Arson; 

Indictment  for  Criminal  Negligence 
in   Erecting  Building; 

Indictment  for  Murder,  Aleans  Un- 
known; 

Indictment,  Death  Occurring  in  An- 
other  State; 

Indictment,  Attempt  To  Murder 
With    Sword; 

Indictment,  Attempt  To  Murder  With 
Pistol; 

Indictment,  Attempt  To  Murder 
With  Dangerous  Weapon,  Injuries 
Inflicted; 

Indictment,  Intent  To  Kill,  With 
Count  for  Intent  To  Maim; 

Indictment,    Attempt    To    Kill    Help- 
less Person   by   Exposure. 
I X PEST: 

Indictment  for  Incest. 
IXDIANS  : 

Indictnient      for     Selling     Spirituous 
Liquor    to    Indian. 
Inns  an'd  Innkeepers: 

IndicTtnent     for    Illegally     Removing 
Baggage. 
Insane   I'kksons: 

Indictment  for  Ill-treatment  of  Lu- 
natic. 

I.N'TOXH'ATINO    LlQUORS: 

In(lictm<'nt  for  Selling  Litjuors  With- 
out   License    (;i,    b) ; 

Indictment,  Selling  IjOss  Ttian  Per- 
mitted   Quantity; 

Information  for  Illegally  Selling 
Liquor  To  Be  Drunk   on   Premises; 
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Indictment     for     Hiving     Away     on 
I'also    Prosc'iiiitioii; 

Inforination.     Maintaining     Nuisance 
bv   Soiling   liiiiuor; 

AtVulavit,   Soiling   to   Minor; 

Alliilavit     (Complaint)     Selling     Con- 
trary to  Law; 

Indic-tinent.    Selling    Liquor    on    Sun- 
day; 

Indictment,  Selling  on    Election   Day; 

Complaint,  Heing  Open  at  Prohibited 
Hour. 
JUSTICKS   OP  THE  PEACE: 

Indictment    of    Justice,     Failing     To 
Turn    Over    Property; 

Indictment    of    Justice,     Failing     To 
Report  (a,  b). 

KlDNAHlN'G: 

Indictment    for   Kidnaping; 
.    Indictment    for    Kidnaping    "With    In- 
tent   To    Carry   From    Residence; 

Information     for     Kidnaping     Under 
Common   Law; 

Indictment     for     Fraudulent     Arrest 
and    Carrying    Away     From     Resi- 
dence. 
Larceny: 

Indictment      for      Larceny,      General 
Form; 

Indictment,  Stealing  Hay; 

Indictment,  Stealing  Sacks  of  Wheat; 

Indictment,  Stealing  Oats,   Chaff  and 
Beans  Mixed  Together; 

Indictment,   Stealing  Wool; 

Indictment,        Stealing        Promissory 
Note; 

Indictment    for   Stealing   a   Horse; 

Indictment      for      Stealing      Railroad 
Bonds; 

Indictment  for  Stealing  Money,  Cur- 
rency; 

Indictment    for    Larceny    From    i'er- 
son; 

Information  Chargi?ig  Second  Ofiense. 
Lewdness: 

Indictment    for    Cohabiting   Together 
as   Man   and   Wife; 

Indictment    for   Lascivious   Cohabita- 
tion  (a,  b,  c); 

Indictment    for    Living    in    Fornica- 
tion. 
Libel  and  Slander: 

Indictment,    Common    Form; 

Indictment  for  Libel  l>y  "Bad  Debt" 
Envelope; 

Indictment   for  Libel   of   Public   Ofli- 
cial; 

Indictment,       Libel       Contained       in 
Handbill; 

Information,   Libel    With   Innuendoes 
Charging  Crime; 


Indict MUMil  lor  Slander  Charging  Un- 
cluislity. 

LU'KNSES: 

Indictment  for  Not  Having  License 
:is   I'awnbroker; 

Indictment,  Failure  To  T;iko  Out  a 
JUisiness    License; 

Indictment   for    Practising  Profession 
Without  License. 
LOTTKRIES  : 

Indictment  for  Selling  Lottery 
Ticket   (a,  b,  c) ; 

Indictment  for  Having  in  Possession 
Lottery  Tickets; 

Indictment   for   Setting   Up   Lottery; 

Indictment  for  Permitting  Setting 
Up   of   Lottery; 

Indictment  for  Publishing  Advertise- 
ments for  Lottery; 

Information    for    Promoting   Lottery; 

Information  for  Selling  Lottery 
Ticket; 

Information,  Selling  Prize  Packages. 
Malicious  Mischief  : 

Indictment  for  Malicious  Mischief, 
Destroying  Threshing  Machine; 

Indictment  for  Malicious  Mischief, 
Jireaking  Fish   Pond; 

Indictment  for  Malicious  Mischief, 
Drowning  a  Mine; 

Indictment  for  Malicious  Mischief, 
Destroying    a    Steam    Engine; 

Indictment  for  Malicious  Mischief, 
Cutting  Down  River  or  Sea 
Banks; 

Indictment  for  Malicious  Mischief, 
Injuring  a  Bridge    (a,   b) ; 

Indictment  for  Malicious  Mischief, 
Injuring  Stock; 

Indictment,  Injury  to  Dam; 

Indictment  for  llacing  Obstruction 
on    Railway  Track; 

Indictment,  Destroying  Wearing  Ap- 
parel; 

Indictment  for  Injury   to  Harness; 

Indictment  for  Disfiguring  Horse  by 
Cutting  Off  Mane  and  Hair  From 
Tail; 

Indictment,  Killing  Fowls  by  Poison. 
Master  and  Servant: 

Indictment  for  Enticing  Servant  Un- 
der Contract  To  Leave  Employer; 

Indictment,  Intimidation  of  Employe. 
Mayhem : 

Indictment  for  Mayhem  at  (Jommon 
Law; 

Indictment  Under  Statute,  Disfigur- 
ing  Thumb; 

Indictment  for  Injury  to  Private 
Parts. 
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MlSCEGEN'ATIOX : 

Indictment  for  Miscegenation  (a,  b); 

Complaint  for  Miscegenation. 
Neutrality  Laws: 

Indictment,  Preparing  Military  Ex- 
pedition in  Violation  of  Neutrality 
Laws; 

Indictment  for  Fitting  Out  Vessel  in 
Violation   of  Neutrality  Laws. 
Nuisance  : 

Indictment  for  Nuisance,  Maintaining 
a  Dam   at   Outlet   of  Lake; 

Indictment.  Obstructing  Highway  by 
Maintaining  Fence; 

Affidavit  Charging  Maintenance  of 
Nuisance; 

Affidavit,     Maintaining     Smoke-stack 
of   Insufficient   Height. 
Obscenity: 

Indictment  for  Selling  an  Obscene 
Print; 

Information,  Publishing  and  Selling 
Obscene    Literature; 

Indictment,  Exhibiting  Obscene 
Painting. 

Indictment   Against   a   Man   for  Pub- 
licly  Exposing   His   Naked   Person. 
Obstructing  Justice: 

Indictment  for  Resisting  Officer,  Com- 
mon Law  Form ; 

Information  for  Resisting  Public 
Officer,   Statutory; 

Indictment  for  Impeding  Officer  in 
Execution    of   Civil    Process; 

Indictment,  Assault  on  Officer; 

Indictment,  Resisting  Officer  Serving 
Process; 

Indictment,  Resisting  Receiver  Ap- 
pointed  by  Court; 

Indictment,  interfering  With  Wit- 
ness,  Advising   Non-attendance; 

Indictment,    interfering     With      Wit- 
ness,   Administering    Intoxicants. 
Obtaining    Property    by    False    Pre- 
tenses : 

Indictment  for  False  Pretenses,  Pre- 
senting a  Pretended  Letter  From, 
and  Pretending  To  Bo  a  Relative 
of,   a   Person    of  Credit; 

Indictment  for  False  Pretenses,  Pre- 
tending Second  Mortgage  Was  Only 
Lien; 

Indictment  for  False  Pretense,  Pre- 
tending To  Be  Agent  of  Wholesale 
Firm; 

Indictment    for   Obtaining     Merchan- 
dise  by   False   i^retenses. 
Officers  : 

Indictment  for  Official  Misconduct, 
Failure  To  Pay  Over  to  Successor; 


Indictment  for  Failure  To  Make  Re- 
port  of  Revenue; 

Indictment  Against  County  Clerk  for 
Failing  To  File   Statements; 

Indictment  for  Neglect  To  Supervise 
Jail; 

Indictment    for   Neglecting   To   Keep 
Road  in  Repair; 

Indictment   for   Misconduct   in   Office, 
Appropriating    Money   Contrary   to 
Law. 
Parent  and  Child: 

Indictment  for  Solemnizing  Marriage 
Without  Consent   of  Parent. 
Perjury : 

Indictment  for  Perjury  Upon  a  Trial 
at   the  Assizes; 

Indictment     for     Perjury     at      State 
Court; 

Indictment    for    Perjurv    in    an    Affi- 
davit   To   Hold   to    Bail; 

Indictment    for   Perjury,   in   Affidavit 
for   Continuance; 

Indictment    for    Subornation    of   Per- 
jury; 

Indictment   for   Attempt   To    Suborn 
Perjury. 
Physicians  and  Surgeons: 

Indictment    for    Practicing    Without 
License; 

Information,   Practicing   Without  Li- 
cense; 

Indictment,  Illegal   Practice   of  Med- 
icine, Failure  To  Record  Certificate. 
Piracy: 

Indictment    for    I^iraey     at     Common 
Law. 
Post-Opfice  : 

Indictment     for       Mailing      Obscene 
Matter; 

Indictment      for      Mailing      Obscene 
Book ; 

Indictment   for  Sending   Lottery  Cir- 
cular   Through    Mail; 

Indictment   for  Robbing   Mail; 

Indictment  for  Assisting  in  Robbing 
Mail; 

Indictment    for    Fraudulent    Use     of 
the  Mail. 
Preliminary  Examination: 

Com|)laint   for  I'reliminary   Examina- 
tion   (a,  b,  c,  d,  e). 
Prize   Figiiti.vg: 

IndictmiMit  for  Prize  Fighting  (a,  b) ; 

Indictment      for      Aiding     at      Prize 
Fight; 

Indictment,    Leaving    State    To     En- 
gage in   Prize   Fight. 
Profanity: 

Indictment,    Profanity   as   a   (k)mmon 
Law    Nuisance; 

Affidavit    (Comjilainf)    for    Profanity. 
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I'vdst  itiit  ion        (Coin- 


PROSTITrTlON  : 
Allidavit       for 

plaint) ; 
InilictiniMit    for   I'rostittit  imi    (;i,   li); 
IniliotiMiMit   for  Kosorliiitj;  to   Ihuisc  of 

111  Fame; 
IniiiotnuMit      for      Placiiiij      Wife      in 

House    of    Prostitution    (a,    b). 
Public  Druxkknnkss: 

Complaint     for     Public     DrunUi'imoss 

(a.    b.    c); 
Afl'ulavit,    Drunk    on   a    Public   Street. 
Pi'RK  Food  Laws: 

Indictment    Pnder   (^onimon    I>a\v   for 

Sellinjj   I'nwholesome    Peef; 
Indictment    for     ivxposintj     for     Sale 

and    Selling    U nwholesome    J^oef; 
Indictment,  Killing  Young  Calf  With 

Intent   To  Sell. 

R.\1LR0ADS: 

Indictment   for    Placing    Obstruction 

on   Track    (a,  b) ; 
Indictment  Against.  Railroad   for  Ob- 
structing   Iliglnvay    With    Cars; 
Indictment  for  Attempted  Train  Rob- 
bery; 
Indictment,    Disturbing    Fixture     At- 
tached  to  Switch  on   Railroad. 
Rape: 

Indictment  for  Rape   (a,  b); 
Indictment,    Rape    on    a    Woman     of 

Unsound  Mind; 
Indictment    for   Rape   of   a   Child; 
Complaint   for   Preliminary  Examina- 
tion for  Rape; 
Complaint   for   Preliminary  Examina 
tion.  Assault  With  Intent  To  Com- 
mit Rape. 
Receiving  Stolfn  Goods: 

Indictment      for      Receiving      Stolen 

Goods; 
Indictment      for      Receiving      Stolen 
Goods,   Naming   Principal   Felon, 
Rescue  and  Escape: 

Indictment   at  Common  Law  Against 

Prisoner  for   Escape; 
Indictment   for   Escape  From  Jail; 
Indictment   for  Aiding  Escape   From 

Jail; 
Indictment    Against    Jailer    for    Per- 
mitting  Escai)e    (a,   b); 
Indictment     for     Rescuing     Prisoner 
From  Officer. 
Riot: 

Indictment      for     Riot,     Obstructing 

Justice; 
Indictment    for    Riot,    With    Assault 

and   Beating   (a.  b) ; 
Indictment    for    Riot,    Pursuing    for 

Purpose    of    Assaulting; 
Indictment    for    Riot,    Making    Noise 
and  Tumult; 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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Open    Shop 
Open     Gro- 


indictment     foi 
;ind    Tumult 
erty; 
liidictnient    for    Ikiot, 
h'oUHKUV  : 

1  iidictiiuMit    for  l\obber\-  on   Highway; 
I  iidictiiuMit    for    Rnbbciy    in    Dwelling 

House; 
Indictment,   Assault    With    Intent   To 

K'ob    (a,   b,   c); 
Indictment,     Assault     With     Weapon 
With  Intent  To  Rob. 
Seakch  Warrants  : 

Complaint    for   Search    Warrant. 
SEmiCTION: 

lni|i(tni''nt    for  Seduction; 
indictment      for      Seduction       Under 
Promise   of   Marriage. 
Sodomy: 

Indictment    for    Sodomy. 
Solicitation: 

Indictment    for    Soliciting    a    Person 
To  Commit  an  Offense. 
Sundays  and  Holidays: 
Indictment    for  Keeping 

on  Sunday; 
Indictment    for    Keejjing 

eery    on    Sunda}-; 
Fiidictment   for   Working   on   Sunday; 
Complaint    for    Keeping   Open   Saloon 

on    Sunday; 
Indictment,    Keeping    Open    Room    on 

Sunday  and   Selling  Liquor; 
Indictment    for     Selling     Liquor     on 

Sunday; 
Indictment   for   Keeping  Open   Bowl- 
ing Alley   on   Saturday   Evening. 
Threats  : 

Indictment   for   Sending   Threatening 

Letter; 
Indictment    for    Threatening    To    Do 

Injury    to   Another; 
Indictni'ent    for    Threat    With 

To   Extort   Money; 
Information,   for  Threat  W^ith 

To  Extort  Money; 
Indictment   for   Extortion    by 

or   Fear; 
Indictment   for  White-capi)ing, 
Treason : 

Indictment    for    Treason. 
V^agrancy  : 

Indictment   for   Vagrancy. 
Weapons  : 

Indictment    for    Carrying 

Weapon    (a,  b,  e) ; 
Indictment    for    Carrying 

Weaj)on    Into    Public    Assembly    (a, 

10; 

Indictment      for     Carrying      Weapon 
(,'ontrarv  to  Law. 


Intent 
Intent 
Force 


Concealed 
Concealed 
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I.     Caption  of  Indictment  (a). 

"Xorfolk.  At  a  general  sessions  of 
the  peace,  holden  at  S.,  in  the  county 
aforesaid,  on  the  fifth  day  of  October, 
in  the  twenty-fifth  year  of  the  reign. 
etc.,  before  A.  B.,  C.  D.,  and  their  fel- 
lows, justices  of  our  said  lord  the  kin<r. 
assigned  to  keep  the  peace  of  our  said 
lord  the  king,  and  also  to  hear  and 
determine  divers  felonies,  trespasses 
and  other  misdemeanors  in  the  same 
county  committed,  by  the  oath  of  G.  H., 
E.  F.,  etc.,  good  and  lawful  men  of  the 
said  county,  sworn  and  charged  to  in- 
quire for  our  said  lord  the  king,  and 
the  bodv  of  the  said  county,  it  is  pre- 
sented,'"' etc.     1  Chit.  Cr.  L.  326. 

Note. — The  caption  formerly  con- 
cluded "it  is  presented  that."  etc., 
but  the  preferable  form  is  "it  is  pre- 
sented in  manner  following,"  that  is  to 
say,  "Middlesex,  to- wit.  The  jurors, 
etc."     1   Chit.   Cr.  L.   334. 

Although,  in  general,  the  caption  does 
not  appear  until  the  return  to  a  writ 
of  certiorari,  or  a  writ  of  error,  yet, 
in  case  of  high  treason,  the  defendant 
is  entitled  to  a  copy  of  it  in  the  first 
instance,  after  the  finding  of  the  in- 
dictment, in  order  that  he  may  be  ac 
quainted  with  the  names  of  the  jurors 
by  whom  it  was  presented.  The  caption 
is  no  part  of  the  indictment  itself,  it 
is  only  a  copy  of  the  style  of  the  court 
at  which  the  indictment  was  found.  It 
is  a  formal  statement  of  the  proceed- 
ings, describing  the  court  before  which 
the  indictment  was  found,  the  time  and 
place  where  it  was  found,  and  the 
jurors  by  whom  it  was  found,  and  these 
particulars  it  must  set  forth  with  suffi- 
cient certainty.  The  record  of  the 
prosecution  will  not  be  perfect  without 
the  caption,  and  would  not  be  admis- 
sible in  evidence.  The  above  form  is 
given  by  Lord  Hale.  1  Chit.  Cr.  L. 
326. 
Caption  of  Indictment    (ft). 

State  of  New  York,  county  of 
Kings,  ss.:  Be  it  remembered,  that,  at 
a  Court  of  Sessions,  holden  at  the  (Mty 
Hall    in    the    city    of    Jirooklyn,    in    the 

county  of  Kings,   on  the day 

of  November,  in  the  year  one  thousand 
night  hundred  and  fifty-seven,  Present, 
Hon.  S.  I).  Morris,  County  .ludge  ol 
said  county,  and  Martin  Schoonmakcr 
and  John  A.  Hmmons,  Esqs.,  .lust  ices 
of  the  Sessions  in  and  for  the  said 
county,  sitting  as  such  Court  of  Ses- 
sions, a  grand  jury,  of  good  and  law- 


ful men,  in  and  for  said  county  of 
Kings,  were  then  and  there  duly  im- 
]iar.clcd,  and  then  and  there  duly  sworn 
and  charged  by  said  court,  to  inquire 
into  all  offenses,  as  required  by  the 
statute  in  such  case  made  and  pro- 
vided; whereupon  it  was  afterwards 
presented  by  said  jurors,  at  said  term 
of  said  court,  in  the  manner  and  form 
as  follows,  to-wit:  (indictment).  Daw- 
son i:  People,  25  N.  Y.  399. 

II.     Commencement   of  Indictment. 

A.  Commencement  of  Indictment,  Ad- 

dition  as  Widow. 
Middlesex.  The  jurors  for  our  lord 
the  king  upon  their  oath  present,  that 
Elizabeth  Powell,  late  of  the  parish  of 
Saint  Paul,  Covent  Garden,  in  the  coun- 
ty of  Middlesex,  widow,  on  the  twen- 
tieth day  of  February,  in  the  sixth  year 
of  the  reign  of  our  sovereign  lord 
George  the  Fourth,  by  the  grace  of 
God  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  king,  defender  of 
the  Faith,  with  force  and  arms,  at  the 
said  parish  of  Saint  Paul,  Covent  Gar- 
den, in  the  said  county  of  Middlesex, 
did,  etc.  (state  offense).  2  Chit.  Cr. 
L.  1. 

B.  Commencement  of  Indictment,  Ad- 

dition as  Yeoman. 
Middlesex.  The  jurors  for  our  lord 
the  king  upon  their  oath  present,  that 
A.  B.,  late  of  the  parish  of  Saint  'Mar- 
tin in  the)  Fields,  in  the  county  of 
Middlesex,  yeoman,  etc.  (proceed  as 
above).    2  Chit.  Cr.  L.  1. 

C.  Commencement       of       Indictment 

Against  Person  Knoivn  by 
More  Than  One  Name. 
Fssex.  The  jurors  for  our  lord  the 
king  ni)on  their  oath  present,  that  .lohn 
Richardson,  late  of  the  parish  of 
,  in  the  county  of  Essex,  la- 
borer, otherwise  called  .John  Baldwin, 
on,  etc.     2  Chit.   Cr.  L.   2. 

D.  Commencement       of       Indictment, 

Addition  as   Wife. 
Essex.      The   jurors   for   our   lord    Iho 
king    upon    their    oath    present    tliat    E. 
I).,    wife    of   C.    I).,    late    of   the    parish 

of   ,    in    the    county    of    Essex. 

yeoman,  on,  etc.     2  Chit.  Cr.  L.  2. 

E.  Commencement   of   Indictment  for 

Offense  on  Ifiijh   Seas. 
Admiralty    of     iOngland.      Tlu^    jurors 
for    our    sovereign    lord    the    king    upon 
their   oath    j)resent    that    ('.    D.,    late   of 

,    mariner,    on,   etc.,    with    force 


and   arms  upon  the   high   sea,   near   the 
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coast  of  ^ralabar,  in  tho  I'.ast  liulios, 
and  within  tlio  jurisdiction  of  the  ad- 
miralty of  l''n>:land,  in  and  on  board 
of  a  oortain  ship,  called  the  Advonturo 
jjnlloy  (whoroof  the  said  C.  D.  was  then 
and  thoro  oonunandor'),  then  and  tl\(MO 
beinp,  feloniously,  wilfully,  and  of  his 
malice  aforethou;;ht,  did,  etc.  (state  the 
offenso  and  every  fact  to  have  hap- 
pened within  the  jurisdiction  of  the 
admiralty  of  Kn-jland  aforesaid;  and, 
if  for  murder,  conclude  as  follows): 
And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  afore- 
said C.  D.,  him  the  said  A.  B.  upon  the 
high  sea  aforesaid,  in  the  ship  afore- 
said, and  within  the  jurisdiction  of  the 
admiralty  of  England  aforesaid,  in 
manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought 
did  kill  and  murder  against  the  i)eaco 
of  our  said  lord  the  king,  his  crown 
and   dignity.      2   Chit.  Cr.   L.   3. 

F.     Commencement    of    a    Second    or 
Subsequent  Count. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  C.  D.,  on,  etc.,  with  force  and 
arms,  at,  etc..  aforesaid,  etc.  (state  the 
offense).  2  Chit.  Cr.  L.  3. 
m.    Conclusions  of  Indictment. 

A.  Conclusion  of  Indictment,  Offense 

at  Common  Law    (a). 

In  contempt  of  our  said  lord  the 
king  and  his  laws,  to  the  evil  example 
of  all  others,  and  against  the  peace  ol 
our  said  lord  the  king,  his  crown  and 
dignity.     2  Chit.  Cr.  L.  4. 

Conclusion  of  Indictment  (h). 

To  the  great  scandal,  infamy,  dis- 
grace and  damage  of  the  said  A.  B., 
to  the  evil  and  pernicious  example  ol 
all  others,  in  contempt  of  our  said  lord 
the  king,  and  his  laws,  and  against  the 
peace  of  our  said  lord  the  king,  his 
crown   and   dignity.     2   Chit.   Cr.   L.   4, 

B.  Conclusion  of  Indictment   for  Of- 

fense  Under  Statute. 

Against  the  form  of  the  statute  (oi 
statutes)  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dig- 
nity.    2   Chit.   Cr.  L.  4. 

Contrary  to  the  form  of  the  statute 
of  the  state  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the   state. 

}iote.  —  Conclusions      are      necessary 
parts  of  the  indictment,  their  form  be- 
ing frequently  prescribed  by  state  con- 
stitutions. 
Sec  "How  To  Use  This  Volume,"  Introduction,  page  v. 


'Sole. — For  in.ilter  in  relation  to 
endorsements  and  the  formal  recpiisites 
in  general,  see  article  on  "Indictment 
and    Information"    in    Standard    Pro- 

CKDITRE. 

IV.     Informations. 

.\.  Cinnal  Form  of  Information. 
"Middlesex:  Be  it  remembered  that 
Christopher  Kobinson,  esq.,  coroner  and 
attorney  of  our  lady  the  now  (pieen,  in 
the  court  of  our  lady  the  (pieen,  before 
the  queen  herself,  who  prosecutes  for 
our  said  lady  the  queen,  in  tliis  behalf, 
in  his  proper  person,  comes  here  into 
the  court  of  our  said  lady  the  queen, 
before  the  queen  herself,  at  Westmin- 
ister, on  (Monday,  next  after  eight 
days  of  the  Holy  Trinity,  in  this  same 
term),  and  for  our  said  lady  the  queen 
gives  the  court  here  to  understand  and 
be  informed  that,"  so  proceeding  to 
state  the  facts  and  circumstances  con- 
stituting the  ofl"ense  with  the  samo 
certainty  and  precision  as  in  an  indict- 
ment, and  in  the  same  form,  and  ac- 
cording to  the  same  rules,  excepting 
that,  in  introducing  averments,  instead 
of  the  words, -"And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  fur- 
ther present,"  are  used  the  words, 
"And  the  said  coroner  and  attorney 
of  our  said  lady  the  queen,  who  prose- 
cutes as  aforesaid,  further  gives  the 
court  here  to  understand  and  be  in- 
formed, that,"  etc.,  so  proceeding  to 
state  the  offense,  and  concluding  as  in 
an  indictment.  And  to  the  conclusion 
of  the  last  count  are  added  these  words: 
"And  therefore  the  said  coroner  and 
attorney  of  our  said  lady  the  queen 
prayeth  the  consideration  of  the  court 
here  in  the  premises,  and  that  due  pro- 
cess of  law  may  be  awarded  against 
him  the  said  J.  S.  in  this  behalf,  to 
make  him  answer  to  our  said  lady  the 
queen,  touching  and  concerning  the> 
premises  aforesaid."  Archb.  Cr.  PI. 
77. 

B.     Information,   ex  Officio   hy   Attor- 
ney-General. 
Michaelmas    term,    in    the    6th   year    of 

the  reign  of  King  George  the  fourth. 

Middlesex    (towit). 

Be  it  remembered  that  A.  B., 
esquire,  attorney-general  of  our  sov- 
ereign lord  the  now  king,  who 
for  our  said  lord  the  king  prose- 
cuteth  in  this  behalf,  in  his  proper 
person,  comes  here  into  the  court  of 
our  said  lord  the  king,  before  the  king 
himself,  at  Westminister,  in  the  county 
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of   Middlesex,   on next    after 

,    in    this   same    term,    and    for 

our  said  lord  the  king  gives  the  court 
here    to    understand    and    be    informed, 

that   C.    D.,    late    of  yeoman, 

on,  etc.  (describe  the  otfense  precisel.^ 
as  in  an  indictment,  and  conclude  each 
count  the  same  "is  in  an  indictment, 
and  if  there  be  several  counts,  com- 
mence each  as  follows,  and  conclude  the 
information  as  below). 

And  the  said  attorney-general  of  our 
said  lord  the  king,  who  prosecutes  as 
aforesaid,  further  gives  the  court  here 
to  understand  and  be  informed,  that 
the  said  C.  D.,  on,  etc.  (state  the  of- 
fense as  in  a  second  count  in  an  indict- 
ment, and  conclude  the  whole  as  fol- 
lows) : 

Whereupon  the  said  attorney-general 
of  our  said  lord  the  king,  who  for  our 
said  lord  the  king  in  this  behalf  prose- 
cutes, for  our  said  lord,  the  king, 
prays  the  consideration  of  the 
court  here  in  the  premises,  and 
that  due  process  of  law  may  be 
awarded  against  the  said  C.  D.  in  this 
behalf,  to  make  him  answer  to  our  said 
lord  the  king,  touching  and  concerning 
the  premises  aforesaid,  etc.  2  Chit.  Cr, 
L.  6. 

V.     Statements    Used   in    Framing   In- 
dictments. 

Time  m^d  Place. 
"Then  ami  there"  before  each  aver- 
ment.    1   Chit.  Cr.  L.  220. 

Setting  Out  Instrument. 
"To    the    tenor     following."       "In 
these    words."      "As    follows.''      "In 
the  words  and  figures  following."     Id. 
234. 

In  Cnae  of  Violence, 
"With    force    and    arms"    in    indict- 
ments for  offenses  which  consist  in  any 
way  of  acts  of  violence.    Id.  240. 
Knowledge. 
"Knowingly,"    or    "well    knowing"' 
will  sui)[)ly  the  place  of  a  positive  aver 
mcnt     that     the     defendant    knew    tlu' 
facts.     Id.  241, 

Treannn. 
"Traitorously"  in  treason.     Id,  242. 

Burqlary. 
"Burglariously."      Id.   242. 
"Feloniously  and  burglariously  broke 
and   entered   the   dwelling   house   in   tho 
night  tune"  in  burglary.     Id.  244. 
Felony. 
"Feloniously"    in    all    fclonira.      Td. 
242. 


Murder. 
"Of  his  malice  aforethought"  did 
kill  and  "murder"  in  murder.  Id.  242. 
"Struck"  where  death  results  from 
wounding,  beating  and  bruising.  "Mor- 
tal" wound  where  wound  causes  deatn. 
Id.  243. 

Hn-pe. 
"Feloniously  ravish"  and  "carnally 
knew"  in  rape.     Id.  243, 
Larceny. 
"Feloniously       took       and       carried 
away"  in  larceny.     Id.  244. 
Eohhcry. 
"Feloniously   and   against   the   will" 
in   robbery.     Id.   244. 

Piracy. 
"Feloniously     and     piratically"     in 
piracy.     Id.  244. 

Nuisance. 
"To  the  common  nuisance  of  all  the 
Iiege    subjects    of    our   lord    the    king" 
in   indictments   for   nuisance.      Id.    245, 
Malfeasance. 
"Against  the  peace  of  the  king"  in 
indictments,    except    mere   non-feasance 
at  common  law.     Id.  246. 

Statutory  Crime. 
"Contrary'  to  the  form  of  the  statute 
in  such  case  made  and  provided."     Id. 
290. 

Continuendo. 
"That  W.  B.,  late  of,  etc.,  on,  etc., 
and  on  divers  other  days  and  times 
between  that  day  and  tlie  day  of  the 
taking  of  this  inquisition,"  3  Chit, 
Cr.  L.  643. 

"That  T.  G.,  late  of,  etc.,  yeoman, 
on,  etc.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day 
of  the  taking  of  this  inquisition,  un- 
lawfully did."     3   Chit.   Cr.  L.   642. 

Note. — Most  of  tho  statements  set 
out  above  have  been  held  terms  of  art, 
for  which  there  are  no  e(iuivalent  ex- 
jircssions.     See  citations  above. 
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C.  Erplicatious,  Gil 

1.  To  rira  in  Abatement,  fill 

2.  To  Pica  in  Bar,  Batification,  (ill 
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CROSS-REFERENCES: 
AXSWEKS  : 

Commencement  of  An.swer  by  Infant. 
Arre-st  IK   Civil  Cases: 

Capias  at  Suit  of  Infant. 
Bills  and  Answers: 

Introductory  Part   of  Bill   on  Behalf 

of   Infant; 
Title   to   Answer,  Infant; 
Title    to    Answer,    Infant    and    Ailult. 
Declaration   and  Complaint: 

Commencement  of  Declaration  Where 
Infant   Is   Plaintiff. 
Demurrer: 

Demurrer    in    Equity    for    Infancy   of 
Plaintiff,    No    Next    Friend. 


DivdUCE: 

('(iiuiilaiiil   for  Divorce  on  Account  nf 
Nun-age. 
Guardian  Ad  Litem: 

I'etition  for  Guardian  Ad  Litem  of 
Infant     r!:iin(ilT    Over    Fourteen; 

Order  Apjioiiit injj  (iiiardian  Ad  Litem 
for   Infant    Plaintiff; 

Petition  by  General  Guardian,  or 
Relative,  or  Friend,  for  A])point- 
nieiit  of  Guardian  Ad  Litem  for  In- 
fant   lender    Fourteen; 

Notice  of  Application  for  Guardian 
Ad  Litem  by  Relative  or  Friend; 

Petition  by  Infant  Defendant  for 
A  j>|)ointment  of  Guardian  Ad 
Litem ; 

Order  Appointing  Guardian  Ad 
Jjitem   for   Infant   Defendant; 

Petition  for  (iuardian  Ad  Litem  by 
Relative    or    Friend    of    Infant; 

Notice  to  Defendant  or  His  Guard- 
ian That  IMaintiff  Will  Apply  for 
Guardian   Ad   Litem; 

Order  of  Appointment  on  Defend- 
ant 's  Failure  To  Procure  the  Ap- 
jiointment  After  Notice; 

Petifion  for  Guardian  Ad  Litem  in 
Case    of    Publication; 

Order  Appointing  Guardian  Ad  Litem 
in   Case   of  Publication; 

Petition  To  Assign  Guardian  Ad 
Litem   by  Infant   Defendant; 

Affidavit  for  Guardian  Ad  Litem  to 
Infant   Defendant; 

Petition  for  Ajjpointment  of  Guard- 
ian Ad  Litem  for  Infant  Defend- 
ant   by    Plaintiff; 

Order,  Guardian  Assigned  on  Appli- 
cation   of    Infant    or    Non    Compos; 

Guardian   Assigned  to  Infant  or  Non 
Compos   on   Motion  of  Plaintiff. 
Guardian  and  Ward: 

Petition  for  Appointment  of  a  Gen- 
eral   Guardian; 

Master's  Report  on  Petition  for  Gen- 
eral   Guardian; 

Order  Appointing   General   Guardian; 

Bond    of    General    Guardian. 

Order  Appointing  Guardian  Nomi- 
nated by  Infant; 

Inventory   of   Property   of   Infant; 

Order  on  Interlocutory  Account  of 
Guardian; 

Decree  on  Final  Account  of  Guard- 
ian; 

Petition  for  Leave  To  Transfer  Fund 
to   Non-resident  Guardian; 

Order  Directing  Transfer  of  Funds 
to   Non-resident  Guardian; 

Petition   for  Leave  To  Sell  Real   Es- 
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tate  for  Support  and  Education  of 
Infant; 

Petition  for  Leave  To  Mortgage  In- 
fant's  Eeal    Estate; 

Notice  of  Application  To  Sell  Eeal 
Estate    of    Minor; 

Order  To  Publish  Notice  of  Applica- 
tion   To    Sell    Minor's    Property; 

Order  Granting  License  To  Sell  Land 
of  Minor; 

Petition,  Action  To  Set  Aside  Sale 
of  Eeal  Estate,  Insufficient  Price, 
No     Confirmation; 

Order  Setting  Aside  Sale  of  Land  of 
Ward; 

Oath  of  Guardian  on  Sale  of  Land 
of    Minor; 

Bond  of  Guardian  on  Sale  of  Land 
of    Minor; 

Notice  of  Sale  of  Minor's  Land  by 
Guardian; 

Eeport  of  Sale  of  Land  by  Guardian; 

Confirmation  of  Sale  of  Land  by 
Guardian; 

Eeceipt     for      Purchase     Money      by 
Guardian. 
Habeas  Corpus: 

Petition    for   Habeas   Corpus   To   Ob- 
tain Custody  of  Infant   (a,  b). 
Injuries  to  Persons: 

Declaration,   Injury   to   Child   by   Im- 
properly   Guarding   Machinery. 
Intoxicating  Liquors: 

Affidavit,  Selling  to  Minor. 
Parent  and  Child: 

Complaint  by  Parent  for  Services  of 
Minor  Son. 
Partnership: 

Decree,   Infants  Declared   Entitled  to 
Profits    Against    Survivor    of    l-'art- 
nership,    Also    Executor. 
Plea  in  Equity: 

Plea   in    E<|uity  of  Infancy  of  Plain- 
tifif,    No    Prochein    Ami. 
Verdict  : 

Special  Answer  With  General  Ver- 
dict. 

I.     Guardians  Ad  Litem. 

A.     Petition      for      Appointment      of 

Guardian  for  Infant  Defendant. 

To    ("the   judge   or   ofliccr   to   whom    the 

petition   is  presented): 

The  petition  of  C.  D.,  an  infant  under 
the  age  of  twenty-one  years,  to  wit, 
of  the  age  of  (twenty  years  and  two 
months),  respectfully  showeth: 

That  an  action  has  been  commenced 
against  your  petitioner,  in  tho  supreme 
court  of  judicature  of  the  people  of 
the  state  of  New  York,  by  A.  H.,  for 
(hero  state  the  cause  of  action). 

89 


But  as  your  petitioner  is  an  infant, 
as  above  set  forth,  he  prays  that  K.  L., 
of  (the  city  of  Brooklyn,  in  the  county 
of  Kings,  merchant),  may  be  appointed 
the  guardian  of  your  petitioner  in  the 
defense  of  said  suit  according  to  the 
statute  in  such  case  made  and  provided. 
Burr.  App.   235,   §498. 

B.  Petition      for      Appointment      of 

Prochein  Ami  for  Infant  Plain- 
tiff. 
To   his   honor    (John   W.   Edmonds,   cir- 
cuit judge  of  the  first  circuit  of  the 
state   of   New  York): 
The    petition    of    A.    B.,    an     infant, 
under  the  age  of  twenty-one  years,  to- 
wit,  of  the  age  of  (nineteen  years  and 
seven  months),  respectfully  showeth: 

That  your  petitioner  is  about  to 
commence  a  suit  in  the  supreme  court 
of  judicature  of  the  people  of  the  state 
of  New  York,  against  C.  D.,  for  (here 
state  the  cause  of  action). 

But  as  your  petitioner  is  an  infant, 
as  above  set  forth,  he  prays  that  J.  N., 
of  (the  city  of  New  York,  counselor- 
at-law),  a  competent  and  responsible 
person,  may  be  appointed  to  prosecute 
the  said  suit  for  your  petitioner,  as  his 
next  friend,  according  to  the  statute 
in  such  case  made  and  provided.  Dated 
this  (fifteenth  dav  of  February,  1840). 
Burr.  App.  234,  §497. 

C.  Order    Appointing    Guardian    for 

Infant  Defendant. 
Ordered,  that  K.  L.,  within  (or 
above)  named,  be,  and  he  is  hereby 
appointed  the  guardian  of  C.  D.,  the 
defendant  in  the  suit  mentioned  in  the 
within  (or  above)  petition.  Dated  thft 
(17th  day  of  March,  1846).  Burr.  App. 
221,  §434. 

D.  Order   Appointing   Prochein   Ami. 
Ordered,     that     J.     N.,     within      (or 

above)  named,  be,  and  he  is  hereby 
appointed  the  next  friend  of  A.  B.,  in 
the    suit    mentioned    in    the    within    (or 

above)    petition.      Dated    the • 

dav  of  March,  1M  — .  Burr.  App.  221, 
§453;   Yates'  Forms  347. 

E.  Order     That     Defendant     Procure 

Appointment  of  Guardian. 
Ordered,  that  the  defendant  in  this 
cause  procure  the  ajjpoinfment  of  a 
guardian  therein,  within  ten  days  after 
the  service  of  this  order  ui)on  him,  or 
that  some  discreet  person  will  bo  ap- 
pointed l)y  mo  to  be  guardian  for  tho 
said  defendant,  in  the  defense  of  the 
above  entitled  suit.     Dated  the 
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day  of 
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IS — .      Hiirr.   App.  2'JI, 


Ordtr  Appointiiij-j  dininlian  for 
Infant  Defendant  on  Failure 
To  Procure  Appointment  hif 
Infant. 
Tt  appoarinn  by  allulavit  tl\at  my 
fornior  onlor.  (lattnl.  otc,  requiring  tlio 
defondniit  in  tliis  cause  to  procure,  etc. 
(reciting  the  first  onier),  has  not  been 
complied  with,  on  the  part  of  tlie  de- 
fendant, I  do  therefore  hereby  appoint 
P.  S.  11.,  esq.,  a  discreet  i)erson,  to  be 
guardian  for  the  said  defendant,  in  the 
defense    of    the     above     entitled     suit. 

Dated    the    day    of , 

18—.      Burr.    App.    221,    §45-6;    Yates' 
Forms  347. 

G.     Bond  hti  Proclicin  Ami  To  Infant 
for  Moneys  Which  May  Be  Re- 
covered. 
Know  all  men  by  these  presents,  that 

we, ,    of ,    I.    S..    of 

,   and   I.    N.,    of ,   are 

held  and  firmly  bound  unto  A.  B.   (the 


infant),  in  the  sum  of 


dollars 


(double  the  amount  claimed  in  the 
suit),  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  A.  B. 
(penal  part  in   the  usual  form). 

The    condition    of    this    obligation    is 

Buch    that    if    the    said shall 

duly  account  to  the  said  A.  B.  for  all 
moneys  which  may  be  recovered  in  a 
certain  suit  about  to  be  commenced  in 
the  supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York,  by 
the  said  A.  B.  against  C.  D.  for  (state 
briefly    the    cause    of    action;,    and    in 

which  suit  the  said hath  been 

duly  appointed  the  next  friend  of  the 
said  A.  B.,  then  this  obligation  to  be 
void;  otherwise  to  be  in  full  force  and 
virtue. 

(Signatures  and  seals  of  obligors.) 
Sealed   and  delivered  in   presence   of 


day      of 


(Endorsed.) 
Approved      this 

,   1846. 

J.  W.  E.,  circuit  judge. 
Burr.   App.   oil,   §1028a. 

n.    Pleading   at  Common  Law. 

A.  Declaration  hy  Infant  in  King's 
Bench. 

A.  B.,  by  E.  F.,  who  is  admitted  by 
the  court  of  our  lord  the  now  king, 
before  the  king  himself,  here  to  prose- 
cute for  the  said  A.  B.,  who  is  an  in- 
fant   within    the     age     of     twenty-one 


years,  as  tlic  next  friend  of  tlie  said 
A.  B.,  complains  of  C.  D.  being,  etc. 
2  Chit.  ri.  32;  2  Saund.  117f;  Tidd's 
Pr.  (9th  ed.)  99. 

Declaration  hy  Infant  in  Common  Pleas. 

C.  D.  was  attaclied  to  answer  A.  B, 
of  a  plea  of  tresjiass  on  the  case  (as 
the  plea  is),  and  thereupon  the  said 
A.  B.,  by  K.  F.,  who  is  admitted  by 
the  court  of  our  lord  the  king  of  tho 
bench  here,  to  j)roso('ute  for  the  said 
A.  B.,  who  is  an  infant  within  the  ago 
of  twenty-one  years,  as  the  next  friend 
of  the  said  A.  B.,  complains  that  where- 
as, etc.     2  Chit.  PI.  32. 

B.     Pleas. 

1.  Plea    in   Abatement    of   Infancy 

of  Defendant. 
And  the  said  C.  D.,  defendant  in  this 
suit,  by  K.  J.,  her  guardian,  by  tlie 
court  now  hero  specially  admitted  to 
defend  for  her  the  said  defendant,  who 
is  under  the  age  of  twenty-one  years, 
comes  and  defends  tlie  wrong  and  in- 
jury when,  etc.,  and  prays  judgment, 
etc.  (the  usual  form),  because  she  says 
that  she  the  said  C.  D.,  at  the  day  of 
the  (exhibition  of  the  bill  aforesaid), 
was,  and  yet  is,  under  the  age  of  twen- 
ty-one years,  to-wit,  of  the  age  of  nine- 
teen j-ears  and  no  more,  to-wit,  at,  etc.. 
aforesaid.  And  this  she  is  ready  to 
verify.  Wherefore  she  prays  judgment 
of  the  bill,  etc.,  aforesaid  (as  in  usual 
form),  and  that  the  same  may  be 
quashed,  etc.  (Add  affidavit.)  Burr. 
App.  333.  §000;  Lill.  Ent.  3. 

2.  Plea   in    Abatement    of   Infancy 

of  Plaintiff. 
And  the  sai^  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  prays  judgment  of  tho 
said  bill  (or  writ)  and  declaration, 
because  he  says  that  the  said  plaintiff 
is  an  infant  under  the  age  of  twenty- 
one  years,  to-wit,  of  the  age  of  (nine- 
teen)   years,   towit,  at  ,  in   the 

county  aforesaid  (the  venue),  and  this 
he  is  ready  to  verify;  wherefore,  inas- 
much as  the  said  plaintiff  hath  sued 
therein  in  his  own  person,  and  not  by 
his  next  friend,  the  said  defendant 
prays  judgment  of  the  said  bill  (or 
writ)  and  declaration,  and  that  the 
same  may  be  quashed.  Burr,  App.  333, 
§599;  Yates'  Forms  108. 

3.  Plea  of  Infancy  as  Bar. 

And,  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney  (or, 
if    the    defendant    be    still    an    infant, 
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say:  "by  K.  L.,  admitted  by  the  su- 
preme court  of  judicature  of  the  peo- 
ple of  the  state  of  New  York,  before 
the  justices  thereof,  as  guardian  of  the 
said  defendant,  to  defend  for  the  said 
defendant,  who  is  an  infant,  under  the 
age  of  twenty-one  years"),  comes  and 
defends  the  wrong  and  injury  when, 
etc.,  and  says  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  be- 
cause he  says  that  he  the  said  defend- 
ant, at  the  time  of  the  making  of  the 
said  several  supposed  promises  and  un- 
dertakings in  the  said  declaration  men- 
tioned, was  an  infant  within  the  age 
of  twenty-one  years,  to-wit,  of  the  age 
of  (nineteen)  years  (the  precise  age  is 
not  material),  to-wit,  at,  etc.  (the 
venue).  And  this  he  the  said  defend- 
ant is  ready  to  verify.  Wherefore  he 
prays  judgment,  if  the  said  plaintiff 
ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  etc.  Burr. 
App.  345,  §&32;  3  Chit.  PI.  909. 

C.     Eeplications. 

1.  Replication    To    Flea    in    Abate- 

vient  of  Infancy. 
And  the  said  plaintiff  says  that  his 
said  bill  (or  the  said  writ,  or  declara- 
tion), by  reason  of  anything  by  the 
said  defendant  in  his  said  plea  alleged, 
ought  not  to  be  quashed,  because  he 
says  that  at  the  time  of  the  commence- 
ment of  this  suit,  he  the  said  plaintiff 
was  above  the  age  of  twenty-one  years, 
to-wit,  of  the  age  of  twenty-two  years 
(without  this  that  he  was  at  the  time 
an  infant,  under  the  age  of  twenty 
one  years).  And  this  he  the  said  plain- 
tiff prays  may  be  inquired  of  by  the 
country.  And  the  said  defendant  like- 
wise, etc.     Burr.  App.  374,  §G77. 

2.  Replication   To  Pica  of  Infancy, 

Ratification  After  Coming  of 

Af/e. 
And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant,  by  him 
(secondly)  above  j)loaded,  says  tliat  the 
said  pl.-iiiitiff,  by  reason  of  anything  by 
the  said  defendant  in  that  pica  alleged, 
ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action 
thereof  against  the  said  defendant," 
because  he  says  that  the  said  defend- 
ant, after  the  making  of  the  said  sev- 
eral promises  and  undertakings  in  the 
said  declaration  mentioned,  arid  before 
the  commencement  of  this  suit,  to-wit, 
on,  etc.  (tlie  day  of  liis  becoming  ot 
age,    but    the    precise    day    is    not    ma- 


terial), at,  etc.  (the  venue),  aforesaid, 
attained  his  age  of  twenty-one  years. 
And  the  said  plaintiff  further  says  that 
the  said  defendant,  after  he  had  so 
attained  his  age  of  twenty-one  years, 
and   before   the   commencement   of   this 

suit,    to-wit,    on    the    day    of 

,  in  the  year  of  our  JLord  one 

thousand    eight    hundred    and    , 

at,  etc.  (the  venue),  aforesaid,  assented 
to,  and  then  and  there  ratified  and 
confirmed  the  said  several  promises  and 
undertakings  in  the  said  declaration 
mentioned.  And  this  he  the  said  plain- 
tiff is  ready  to  verify.  Wherefore  he 
prays  judgment  and  his  damages  by 
him  sustained,  on  occasion  of  the  non- 
performance of  the  said  several  prom- 
ises and  undertakings  in  the  said  dec- 
laration mentioned,  to  be  adjudged  to 
him,  etc.  Burr.  App.  380,  §694:  3  Chit. 
PI.   1147. 

3.  Replication  To  Plea  of  Infancy, 
Goods  Were  Necessities. 
A  in  last  form  to  the  *,  inserting 
after  the  word  "pleaded,"  the  words, 
"so  far  as  the  same  relates  to  the  sev- 
eral promises  and  undertakings  in  the 
said  (first,  second,  third,  fourth  and 
sixth)  counts  of  the  said  declaration 
mentioned;"  and  adding  the  words, 
"in  respect  of  the  promises  in  those 
counts  respectively  mentioned,"  and 
then  as  follows) :  because  he  says  that 
the  said  meat,  drink,  washing,  lodging 
and  other  necessaries  in  the  said  (first 
and  second)  counts  of  the  said  declara- 
tion respectively  mentioned  to  have 
been  found  and  provided  by  the  said 
plaintiff  for  the  said  defendant,  were, 
at  the  time  of  finding  and  providing 
the  same  meat,  drink,  washing,  lodging 
and  other  necessaries,  suitable  to  the 
then  degree,  estate  and  condition  of 
the  said  defendant,  to-wit,  at,  etc. 
(venue),  aforesaid,  and  tliat  the  said 
goods,  wares  and  merchandise,  in  the 
said  (third  and  fourtli)  counts  of  the 
said  declaration  resjiectively  mentioned 
to  have  been  sold  and  delivered  by  tho 
said  plaintiff  to  the  said  defendant, 
were,  at  the  time  of  the  sale  and  de- 
livery 'hereof,  also  necessaries  suitable 
to  the  then  degree,  estate  and  condition 
of  the  said  defendant,  to-wit,  at,  etc. 
(venue),  aforesai<l;  and  that  the  money 
in  the  said  (sixtli)  count  of  the  said 
declaration  mentioned  to  Iiave  been 
paid,  laid  out  and  expended  by  the 
said  jilaintiff,  to  and  for  the  use  of  the 
said  drfendant,  was  so  paid,  laid  out 
and   expended   by   the   said   plaintiff   in 
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ami  about  the  pun-liaso  of  nocossarios, 
lit  aiul  siiitablo  for  tlie  then  degree, 
estate  ami  comlitioii  of  tlie  said  de- 
fendant,  to-wit,  at.  etc.  (venue),  afore- 
said. And  this  he  tlie  said  plaintiff 
is  re.'idy  to  verify;  wherefore  he  prays 
judfiMient,  and  his  dainajTes  by  him  sus- 
tained ou  occasion  of  tlio  not  perform- 
ing of  the  said  several  promises  and 
undertakings  in  the  said  (first,  second, 
third,  fourth  and  sixth)  counts  of  the 
said  declaration  mentioned,  to  be  ad- 
judged to  him,  etc.  (Nolle  prosequi 
as  to  residue.)  And  as  to  the  said  jjlea 
of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  so  far  as  the 
same  relates  to  the  said  several  prom- 
ises and  undertakings  in  the  said  (fifth, 
seventh  and  last)  counts  of  the  said 
declaration  mentioned,  the  said  plain- 
tiff saith  that  he  will  not  further  prose- 
cute his  suit  against  the  said  defendant 
in  respect  of  the  said  last  mentioned 
promises  and  undertakings,  or  any  ot 
them;  therefore  as  to  the  said  last 
mentioned  promises  and  undertakings, 
let  the  said  defendant  be  acquitted,  and 
go  thereof  without  dav,  etc.  Burr. 
App.  3S],  §69.3;  3  Chit.  PI.  1146. 

4.  Eepliration,  Traverse  To  Plea  of 

Infancy. 
And  the  said  plaintiff,  as.  to  the  said 
plea  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says  that  the 
said  plaintiff,  by  reason  of  anything  by 
the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action 
thereof,  against  the  said  defendant,  be- 
cause he  said  that  the  said  defendant, 
at  the  time  of  the  making  of  his  said 
several  promises  and  undertakings  in 
the  said  declaration  mentioned,  was  of 
the  full  age  of  twenty-one  years,  to- 
wit,  at,  etc.  (the  venue),  aforesaid,  and 
not  within  the  age  of  twenty-one  years, 
in  manner  and  form  as  the  said  de- 
fendant hath  above,  in  his  said  (second) 
plea  in  that  behalf  alleged.  And  this 
he  the  said  plaintiff  prays  may  be  in- 
quired of  bv  the  country,  etc.  Burr. 
App.  37.J.  §679;  3  Chit.  PI.  1146. 

5.  Beplication   To  Plea   of  Statute 

of  Limitations,  Plaintiff  an 
Infant. 
(As  in  IT,  C,  2,  and  then  as  follows) : 
Because  the  said  plaintiff  says  that  at 
the  time  the  said  causes  of  action 
accrued  to  him  (or  her),  he  was  an 
infant,  under  the  age  of  twenty-one 
years,    to-wit,    at,    etc.      And    this,    etc. 


(conclude      witli      verification).        Burr. 
App.   3S4,   §702. 

D.     licjoindcrs. 

1.  lie  joinder,    Traverse   of   Infancy 

in  licplication  'To  Plea  of 
Statute  of  Limitations. 
And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff  to 
the  said  (second)  plea  of  the  said  de- 
fendant, says  that  the  said  plaintilf 
ought  not  by  reason  of  anything  by 
him  in  tliat  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him  the  said  defendant,  be- 
cause he  says  that  the  said  plaintiff 
was  not  an  infant  under  the  age  of 
twenty-one  years  at  the  time  of  the 
said  causes  of  action  did  accrue  to 
nim.  And  of  this  he  the  said  defendant 
puts  himself  upon  the  country,  etc. 
Burr.  App.  391,  §721;  Yates'  Forms  330. 

2.  Hcjoinder,    Denial    That     Goods 

Were  Necessities. 
And  the  said  defendant,  as  to  tlie 
said  replication  of  the  said  plaintiff" 
to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plaintiff 
ought  not  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him  the  said  defendant,  be- 
cause he  says  tliat  the  said  meat,  drink, 
washing,  lodging  and  other  sup.posed 
necessaries  in  the  said  (first  and  sec- 
ond counts)  of  the  said  declaration 
respectively  mentioned  to  have  been 
found  and  provided  by  the  said  plain- 
tiff for  the  said  defendant,  and  the 
said  goods,  wares  and  merchandise,  in 
the  said  (third  and  fourth)  counts  ot 
the  said  declaration  respectively  men- 
tioned to  have  been  sold  and  delivered 
by  the  said  plaintiff  to  the  said  de- 
fendant, were  not  necessary  or  suitable 
to  the  then  degree,  estate  and  condi- 
tion of  him  the  said  defendant,  and 
that  the  said  money  in  the  said  (sixth) 
count  of  the  said  declaration  mentioned 
to  have  been  paid,  laid  out  and  ex- 
pended, by  the  said  plaintiff  to  and  for 
the  use,  and  on  the  account  of  the  said 
defendant,  was  not  so  paid,  laid  out 
and  expended  by  the  said  plaintiff  in 
and  about  the  purchase  of  such  neces 
saries,  in  manner  and  form  as  the  said 
plaintiff  hath  above  in  his  said  repli- 
cation to  the  said  (second)  plea  of  the 
said  defendant  in  that  behalf  alleged 
And  of  this  the  said  defendant  puts 
himself  upon  the  country,  etc.  Burr. 
App.  390,  §717;  3  Chit.  PI.  1220. 
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3.  Be  joinder,  Denial  of  Katification 
of  Contract. 
And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff 
to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plaintiff 
ought  not  by  reason  of  anything  by  him 
in  that  replication  alleged,  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him  the  said  defendant,  because 
he  says  that  he  the  said  defendant  did 
not,  after  he  had  attained  the  age  of 
twenty-one  years,  and  before  tlie  com- 
mencement of  this  suit,  assent  to,  ratify 
or  confirm  the  said  several  promises 
and  undertakings  in  the  said  declara- 
tion mentioned,  or  any  or  either  of 
them,  in  manner  and  form  as  the  said 
plaintiff  hath  above  in  his  said  repli- 
cation in  that  behalf  alleged.  And  of 
this  he  the  said  defendant  puts  him- 
self upon  the  country.  (And  the  said 
plaintiff  likewise,  etc.)  Burr.  App.  389, 
§716;  3  Chit.  PI.  1221. 

III.     Pleadings  Under  the  Code, 

A.  Complaint      by     Infant     Showing 

Appointment    of    Guardian    ad 
Litem    (a). 
A.  B.,  an  infant,  bj'  C.  D.,  his  guardian, 
plaintiff,   against   Y.  Z.,   defendant. 
The   plaintiff  complaining  of  the  de- 
fendant alleges: 

I.  That    the    plaintiff   is    an    infant, 
under  the   age   of  twentv-one  years. 

II.  That    on    the    — day    of 

,  IS — ,  at  ,  upon  appli- 
cation duly  made  on  his  behalf,  the 
said  C.  D.  was,  by  an  order  of  this  court 

(or  by  an  order  made  by  Hon, , 

a    judge    of    this    court;     or     by     Hon. 

,    county    judge    for     

county),    duly    appointed    the    guardian 
of  the  plaintiff  for  the  purposes  of  this 
action.     1   Abb.  Forms   145. 
Complaint   by   Infant   Plaintiff,   Showing 

Appointment    of    Guardian    ad    Litem 

(Short  Form)    (b). 

(Commencement  as  above.) 

II.      That    on    the   day   of 

,  18 — ,  at ,  the   above 

named was,  by  Hon.  , 

a  justice  of  this  court  (or  county  judge 

of    county),    duly    ai)pointed 

guardian  of  the  plaintiff  for  the  pur- 
poses of  this  action.     1  Abb.  Forms  145. 

B.  Answers. 

1.     Ansircr    in    Abatement,    Infancy 
of  Plaintiff. 
That   the   plaintiff  is  an    infant   under 
the    age    of    twcntyonc    yp.irs,    :itu]    has 


no  guardian  appointed   herein.     2  Abb, 
Forms  24. 

2.  General    Answer    of    Infant     or 

Lunatic  in  Foreclosure,  Par- 
tition, Etc. 
This  defendant,  answering  by  his  said 
guardian,  says  that  he  is  a  stranger  to 
all  and  singular  the  matters  and  things 
in  the  complaint  in  this  action  set 
forth,  and  that  he  is  an  infant  under 
the  age  of  twenty-one  years,  and  claims 
such  interest  in  the  premises  as  he  is 
entitled  to;  and  he  submits  his  rights 
and  interests  in  the  matters  in  ques- 
tion in  this  action  to  the  protection  of 
the  court.     2  Abb.  Forms  166. 

3.  Ansioer,    Infancy    of    Defendant 

in  Bar. 
That  at  the  time  of  making  the  sup- 
posed contract  (and  of  the  delivery  of 
the  goods,  or  other  consideration)  al- 
leged, he  was  under  the  age  of  twenty- 
one    years,    to-wit, years    of 

age.     2  Abb.   Forms  41. 

4.  Answer,    Infancy    and    Want    of 

Discretion  as  To  Hired  Horse. 

I.  That  at  the  time  of  the  supposed 
grievances  alleged  in  the  complaint, 
said  horse  was  in  the  possession  of  the 
defendants  by  virtue  of  a  contract  of 
bailment  for  hire;  and  that  the  al- 
leged beating  and  fatiguing  by  over- 
driving, occurred  and  took  place 
through  the  unskilfulness  and  the  want 
of  knowledge,  discretion  and  judgment 
of  the  defendant. 

II.  That  on  the  termination  of  the 
contract  of  bailment  the  defendant  re- 
turned and  redelivered  to  the  plaintiff 
the  said  horse  in  full  life. 

III.  That  at  the  time  of  the  bail- 
ment, and  of  the  committing  of  the 
supposed  grievances,  the  defendant  was 
under  the  age  of  twenty-one  years,  to- 
wit,    vears    of    age.      2    Abb. 

Forms  120. 

5.  Anstcer,    Batification    by    Infant 

After  Coming  of  Age. 

I.  That  said  (infant),  after  the 
making  of  said  deed,  attained  the  age 
of  twenly-one  years. 

II.  That  thereupon   (or  afterwards), 

and   on   or   about   the day  of 

,   18 — ,  and   before   this   action, 


he  assented  to,  ratified  and  confirmed 
the  same,  with  full  knowledge  of  the 
facts.     2  Abb.  Forms  1G5. 

rv.     Infancy  as  Error  of  Fact. 

A.     Assignment,   Infancy  as  an    Krrat 

of   Fact. 
Afterwards,  to-wit,  on  the  (first  Men- 
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day  of  May"),  in  this  samp  torin,  before 
tho  saiil  justii'os  of  the  supvomo  court 
aforosaid.'  at  the  (city  liall  in  tlic  city 
of  Now  York),  comes  the  said  C.  D., 
by  G.  11.,  his  attorney,  and  says  that 
in  the  record  and  proceed! n{;s  afore- 
said, and  also  in  givinjj  the  judgment 
aforesaid,  there  is  manifest  error,  it» 
this,  to-wit,  that  he  the  said  C.  D.  ap- 
peared in  the  suit  aforesaid,  by  W.  S., 
his  attorney;  nevertheless  the  said  C. 
D.,  at  the  time  of  liis  said  appearance, 
and  also  at  the  time  of  giving  the 
judgment  aforesaid,  was  under  tlie  age 
of  twenty-one  years,  to-wit,  of  the  age 
of years,  and  no  more;  to- 
wit,  at,  etc.;  in  which  case  tlie  said 
C.  D.  ought  to  have  been  admitted  to 
appear  in  the  court  aforesaid,  to  de- 
fend the  suit  aforesaid,  by  his  guardian, 
and  not  by  his  attorney;  therefore  in 
that  there  is  manifest  error.  And  this 
he  the  said  C.  D.  is  ready  to  verify. 
Wherefore  he  prays  that  the  judgment 
aforesaid,  for  the  error  aforesaid,  may 
be  revoked,  annulled  and  altogether 
held  for  nothing,  and  tliat  he  may  be 
restored  to  all  things  which  he  hath 
lost  by  occasion  of  the  judgment  afore- 
said, etc. 
G.  II.,  attorney  for  plaintiff  in  error. 

Burr.  App.  411,  §767;  Till.  Forms  154. 

B.  Plea  To  Assignment  of  Error  of 
Infancy  as  an  Error  of  Fact. 

And  hereupon  the  said  A.  B.,  by  E. 
F.,  his  attorney,  freely  here  in  court 
comes  and  says  that  by  reason  of  any- 
thing above  for  error  assigned,  the 
judgment  aforesaid  ought  not  to  be 
revoked,  annulled  or  held  for  nothing; 
because  he  says  that  the  said  C.  D., 
at    the    time    of    his    said    appearance, 

to-wit,    in    the    term    of   ,    and 

also  at  the  time  of  giving  the  judg- 
ment   aforesaid,    was    of    the    full    age 

of  twenty-one  years,  to-wit,  at 

aforesaid.  And  of  this  he  the  said  A. 
B.  puts  himself  upon  the  country,  etc. 
E.  F.,  attorney  for  defendant  in  error. 

Burr.  App.  414,  §772;  Till.  Forms  154. 

V.     Judgment  Eecords. 

A.  V>Tdu-t  for  Plaintiff,  Plea  of 
Infancy   in    Assumpsit. 

That  the  said  defendant,  at  the  time 
of  making  of  the  said  several  prom- 
ises and  undertakings  above  mentioned, 
wa.s  not  within  the  age  of  twenty-one 
years,  in  manner  and  form  as  the  said 
defendant  hath  above  in  that  behalf 
alleged:  and  they  assess,  etc.  Burr. 
App.   419,   §785. 


B.  ]'t'r(Uct  f(rr  DcfcmJnnt  on  Several 
Issues,  Infancy,  Nut  Necessities, 
No  Iuiti/ic(tti<)n. 
That  (the  said  defendant,  at  the  time 
of  tho  making  of  the  several  promises, 
in  the  first  .•uid  second  counts  of  tho 
said  declaration  mentioned,  w'as  an  in- 
fant, within  tho  age  of  twenty-ono 
years,  in  manner  and  form  as  the  said 
defendant  ha(h  above  in  that  behalf 
alleged):  And  as  to  the  second  issuo 
above  joined  between  the  said  parties, 
the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say  that  (the  goods,  wares 
and  merchandise  in  the  third  and  fourth 
counts  of  the  said  declaration  men- 
tioned, were  not  necessary  or  suilablo 
to  the  degree,  estate  or  condition  of 
the  said  defendant,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  that  behalf  alleged):  And  as  to 
the  last  issue  above  joined  between  the 
said  parties,  tho  jurors  aforesaid,  upon 
their  oath  aforesaid,  say  that  (the  said 
defendant  did  not,  after  he  attained 
the  age  of  twenty-one  years,  assent  to, 
ratify  or  confirm  the  several  promises 
or  undertakings  in  the  fifth  and  sixth 
counts  of  the  said  declaration  men- 
tioned, or  any  of  them,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  that  behalf  alleged.  Burr.  Ajop.  420, 
§813;  Archb.  Forms  146. 

VI.    In  Equity. 

A.     Decree  Nisi  Against  Infant. 

And  this  decree  is  to  be  binding  on 
the  defendants,  the  infants,  unless  they 
shall  respectively,  within  six  months 
after  attaining  their  respective  ages  of 
twenty-one  years,  on  being  served  with 
subpoena  to  show  cause  against  this 
decree,  show  unto  this  court  good  cause 
to  the  contrary.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2292;  2  Seton  Dec.  (Eng. 
ed.,  1862)   685. 

B..    Decree    Ahsolute   Against   Infant. 

Upon  motion,  etc.,  by  counsel  for  the 
plaintiff,  who  alleged  that  the  defend- 
ant   A.    attained    the    age    of   21    years 

on  the  day  of ,  and 

that    the    said    defendant    was,    on    the 

day  of ,  duly  served 

with  a  subpoena  to  show  cause  against 
the  decree  made  in  this  cause,  dated, 
etc.,  as  by  the  affidavit  of,  etc.,  filed, 
etc.,  appears,  and  no  cause  having  been 
shown    to   the   contrary   thereof,   as   by 

the 's   certificate  also  appears, 

and  upon  reading,  etc.,  this  court  doth 
order  that  the  said  decree  be  made 
absolute  against  the  said  defendant  A; 
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3    Dan.    Ch.    PI.    &    Pr.    (Perkins'    ed.) 
2293;  2  Seton  Dec.  (Eng.  ed.,  1862)  685. 

C.  Decree,  Infants  Not  Bound,  Form- 

er Accounts  To  Be  Adopted,  if 

Beneficial. 
This  court  doth  "declare  that  the 
plaintiffs  are  entitled  to  the  benefit  ot 
the  decree  dated,  etc.,  and  the  several 
proceedings  under  the  same,  and  subse- 
quent or  previous  thereto,  against  all 
the  defendants  to  this  (supplemental) 
cause,  except  the  infant  defendant  H., 
the  only  son  of  the  defendant  J.,  and 
the  first  tenant  in  tail  in  esse  under 
the  testator's  will;  and  doth  also  de- 
clare that  the  said  decree  and  orders, 
and  the  accounts  taken  under  the  same, 
are  not  binding  on  the  said  defendant, 
the  infant."  Usual  accounts  of  per- 
sonalty, and  inquiries  as  to  realty,  any 
accounts  settled  in  testator's  lifetime 
not  to  be  disturbed.  "And  if  it  shall 
appear  to  bo  for  the  benefit  of  the 
infant  defendant  H.  to  adopt  any  of 
the  accounts  already  taken  under  the 
decree  and  orders  in  the  original  cause, 
such  accounts  are  to  be  adopted  to  such 
extent,  or  in  such  respects  as  shall 
appear  to  be  for  the  benefit  of  the 
said  infant  defendant."  And  this  de- 
cree is  to  be  without  prejudice  as  be- 
tween the  plaintiff  and  all  the  defend- 
ants except  the  said  infant,  to  any  of 
the  decrees  and  orders,  proceedings  and 
arrangements,  made  prior  to  the  date 
hereof.  Adjourn,  etc.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2294;  2  Seton  Dec. 
(Eng.  ed.,"  1862)  690,  691;  Daillie  v. 
Jackson,  10  Sim.   (Eng.)    167. 

D.  Order    Appointing     Guardian    of 

Person  and  Maintenance. 
"     (This,  etc.)  appoint  B.,  of,  etc.,  guard- 
ian   of    the    person    of    A.,    the    infant, 
during    his    minority,    or    until    further 
order;   and   it   is  ordered  by   the   court 

that   the   sum   of  $ a  year  be 

allowed   for   the   maintenance   and   edu 
cation   of  the  said  infant   for  the  time 

past,  from  the day  of  , 

the  time  of  the  death  of  C,  liis  father, 
and  for  the  time  to  come  during  his 
minority;  and  bo  paid  to  tlio  said  B., 
his  guardian,  during  his  minority,  or 
until  further  order,  by  equal  half-yearly 

payments    of    $ ■ each,    on    the 

day    of    ,     and     the 

day  of in  each  yo:»r, 

the  first  of  such  payments  to  be  made 

on  the   day  of ,   out 

of  the   interest   from    time   to  time   to 


accrue  due  on  the,  etc.  Standing,  etc. 
(or  by  the  receiver  appointed  in  this 
cause,  out  of  the  rents  and  profits  of 
the  estates  of  said  A.,  the  infant).  And 
let  such  payments  be  allowed  the  said 
receiver  from  time  to  time  in  passing 
his  accounts.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2295;  2  Seton  Dec.  (Eng. 
ed.,  1862)  700. 

E.     Order  for  Increase  of  Maintenance 
of  Infant. 

It  is  ordered  that  the  sum  of 
$ a  year  be  allowed  in  addi- 
tion to  the  said  sum  of  $ a  year, 

allowed  by  the  order  dated,   etc.,   mak 

ing    together    the    sum    of    $ a 

year,  for  the  maintenance  and  educa- 
tion of  A.,  the  infant,  for  the  time  to 
come  during  his  minority  (or  such  in- 
creased allowance  to  commence  on,  or 
as  from);  and  be  paid  to,  etc.  (as  in 
form  above).  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2295. 
INFOEMATION.— See  Indictment  and 

Information;   Quo  Warranto. 
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I.  General  Denial,  615 

II.  Denial  of  Knowledge    Explaining 

Ignorance,  (51 0 

III.  Specific  Denial,  616 

IV.  General  Denial  by  Several  De- 
fendants, (>16 

V.  Affidavit  in  Support  of  Complaint, 

616 

CROSS-REFERENCE : 

Bills  and  Answers: 

Statement  in  Answer,  Belief  With- 
out   Personal    Knowledge; 

Statement  in  Answer,  Denial  by  One, 
Belief   in  Denials  by   Other. 

I.  Answer,  General  Denial  of  Knowl- 
edge or  Information  Sufficient  To 
Form  a  Belief  (a). 

Says  that  ho  has  no  knowledge  or 
information  sufficient  to  form  a  belief 
as  to  the  truth  of  any  of  the  allega- 
tions of  the  complaint  (respecting  the 
same).     2  Abb.  Forms  18. 

j^'ote. — Or   "denies   that    he   has   any 
knowledge,"  etc. 
Answer,    General    Venial   of   Knowledge 

(tr   Information   Sufficient    To   Form  a 

Belief  (b). 

Says  that  he  has  no  knowledge  or 
information  other  than  is  afforded  by 
said  (pleading),  that  (reciting  allega- 
tion), and  cannot  therefore  admit,  but 
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on   tho   contrary 
Forms  ll'. 

n 


he   .Iciii.'s,   t>ti'.      L'   AMi 


Answer,  Denial  of  Knowledge,  etc., 
Explaining  Ignorance. 

Says   that    lie    lias    novor   boon    witliiii 

tho  state  of  (tho  plaop  wliorc 

tho  transactions  were  allojjod  by  tho 
complaint  to  havo  taken  place),  and 
has  never  personally  transacted  any 
business  therein,  and  has  no  personal 
knowledpe  of  what  therein  occurred; 
and  he  has  no  knowledge  or  informa- 
tion suflicient  to  form  a  belief  as  to 
the  truth  of  any  of  the  allegations  of 
the  complaint  respecting  the  same  (or 
as  to  whether,  reciting  specific  allega- 
tion).    2  Abb.  Forms  19. 

\otc. — See  note  to  I. 

m.     Answer,  Specific  Denial  of  Knowl- 
edge or  Information  Sufficient 
To  Form  a  Belief, 
Says    that    he    has    no    knowledge    or 
information   suflicient   to   form  a  belief 
that.   etc.     2  Abb.   Forms   21, 
Note. — See  note  to  I. 

IV.  Answer,  General  Denial  of  Infor- 

mation, etc.,  by  Several  De- 
fendants. 
Severally  say,  each  for  himself,  that 
he  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the 
truth  of  any  of  the  allegations  of  the 
complaint  (respecting  the  same).  2 
Abb.  Forms  19. 

Note. — See  note  to  T. 

V.  Affidavit  in  Support  of  Complaint, 

Where  Material  Allegations  Are 
There  Made  on  Information 
and  Belief. 

L.  M.,  of ,  being  duly  sworn, 

says: 

That  he  is  familiar  with  all  the  ma- 
terial matters  stated  in  the  complaint 
in  this  action,  on  the  information  and 
belief  of  the  plaintiff,  and  has  actual 
knowledge  thereof;  and  that  from  such 
knowledge  he  knows  that  the  matters 
of  fact  therein  stated  are  true  (here 
may  add  statement  as  to  means  of 
knowledge,  etc.,  e.  g.,  thus):  That  de- 
ponent, until  within  a  few  days  last 
past,  was  in  the  employ  of  said  defend- 
ant as  bookkeeper,  and  had  free  access 
to  the  books  of  said  copartnership  and 
of  said  defendant,  and  had  and  has  per- 
sonal knowledge  of  the  financial  and 
other  business  matters  of  the  said  con- 
cern, and  of  said  defendant.  2  Abb. 
Forms  327. 


INHERITANCE. 

I.  Declaration  Against  Heir  on  Bond 

of  His  Ancestor,    (ilii 

II.  Declaration    Against     Heir     and 

Devisee   of   Obligor,   (JIT 

III.  Plea  of  Rien  Per  Descent  by 
Heir,   C.IT 

IV.  Replication  to  Plea  of  Rien  Per 

Descent  by  Heir,  Assets  at  Com- 
mencement of  Suit,  ()17 

V.  Replication    to    Plea   of   Rien    Per 

Descent  by  Heir,   Assets  Before 
Commencement  of  Suit,  (il7 

VI.  Complaint  Against  Heir  by  Cred- 

itors of  Deceased,    (iI7 

VII.  Complaint  by  Creditors  of  De- 
ceased Against  Next  of  Kin,  (518 

,VI1I.  Complaint  Against  Heir  or 
Devisee  Where  He  Has  Conveyed 
Land,  618 

IX,  Answer  by  Heir  or  Devisee,  Noth- 

ing by  Descent  or  Devise,  (ilS 

X.  Bill  by  Next  of  Kin  for  Share,  (ilS 

XL  Decree  in  Favor  of  Heirs,  Declar- 
ing Void  Deed  by  Imposition,  (iiiO 

I.  Declaration  Against  Heir  on  Bond 
of  His  Ancestor. 

A,  B,  complains  of  C,  D.,  heir  of 
E,  F,,  deceased,  being  in  the  custody 
of  the  marshal  of  the  Marshalsea  of 
our  lord  the  now  king,  before  the  king 
himself,  of  a  plea,  that  he  render  to 
him    the    said    plaintiff     the     sum     of 

1.    of   good    and    lawful    money 

of  Great  Britain,  which  he  owes  to 
and  unjustly  detains  from  him.  For 
that  whereas  the  said  E.  F.  in  his 
lifetime,  whose  heir  the  said  defendant 
is,  to-wit,  on,  etc.,  at,  etc.  (venue)  by 
his  certain  writing  obligatory,  sealed 
with  his  seal,  and  now  shown,  etc. 
(state  the  profert  or  excuse.  See 
"Oyer  and  Profert")  acknowledged 
himself  to  be  held  and  firmly  bound 
to    the    said   plaintiflf   in   the    said    sum 

of    1.    above    demanded,    to    be 

paid  to  the  said  plaintiff  whenever  he, 
the  said  E.  F.,  should  be  thereunto 
afterwards  requested,  for  which  pay- 
ment to  be  well  and  truly  made,  he 
the  said  E.  F.  bound  himself  and  his 
heirs  firmly  by  the  said  writing  obliga- 
tory. Nevertheless,  the  said  E.  F.  in 
his  lifetime,  and  the  said  defendant 
since  the  death  of  the  said  E.  F.  (al- 
though often  requested  so  to  do)  have 
not,    nor    hath    either   of   them,   as   yet 
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paid  the  said  sum  of 1.  or  any 

part  thereof,  to  the  said  plaintiff,  but 
the  said  E.  F.  in  his  lifetime,  and  the 
said  defendant  since  his  decease,  have 
hitherto  wholly  refused,  and  the  said 
defendant  still  wholly  refuses  so  to 
do;  to  the  damage,  etc.  2  Chit.  PI. 
468. 

IL       Declaration     Against     Heir     and 
Devisee  of  Obligor. 

A.  B.  complains  of  C.  D.  and  E.  F. 
which  said  C.  D.  is  heir  of  G.  H., 
deceased,  and  which  said  E.  F.  is  dev- 
isee of  the  said  G.  H.  of  divers  lands 
and  tenements  of  the  said  G.  H.,  de- 
ceased, by  his  last  will  and  testament 
being  in  the  custody,  etc.,  of  a  plea, 
that  they  render  to  him,  the  said  A.  B. 

£ 1-   of   lawful,    etc.,    which    they 

owe  to  and  unjustly  detain  from  him. 
For  that  whereas  the  said  G.  H.,  of 
whom  the  said  C.  D.  is  heir,  and  the 
said  E.  F.  is  devisee  as  aforesaid,  in 
his  lifetime,  to-wit,  on,  etc.,  at,  etc. 
(venue)  by  his  certain  writing  obliga- 
torv,  sealed  with  his  seal,  and  to  the 
court,  etc.  (profert.  See  "Oyer  and 
Profert")  acknowledged  himself  to  be 
held    and    firmly    bound    unto    the    said 

plaintiff  in   the  said   sum   of  £ 

above  demanded,  to  be  paid  to  the  said 
plaintiff,  when  he  the  said  G.  H.  should 
be  thereunto  requested,  and  for  which 
payment  well  and  truly  to  be  made, 
the  said  G.  H.  did,  by  the  said  writ- 
ing obligatory,  bind  himself  and  liis 
heirs  to  the  said  plaintiff.  Neverthe- 
less, the  said  G.  H.  in  his  lifetime,  and 
the  said  defendant  his  heir,  and  the 
said  E.  F.,  devisee  as  aforesaid  (al- 
though often  requested  so  to  do)  have 
not,  nor  hath  either  of  them,  as  yet 
paid  the  sum  of  £ above  de- 
manded, or  any  part  thereof,  to  the 
said  plaintiff,  but  to  pay  the  same  to 
the  said  plaintiff  have  wholly  neglected 
and  refused,  and  the  said  C.  D.  and 
E.  F.  still  neglect  and  refuse  to  pay 
the  same,  or  any  part  thereof,  to  the 
said  plaintiff;  to  the  damage,  etc.  2 
Chit.  PI.  469. 
m.    Plea  of  Rien  Per  Descent  by  Heir. 

And  the  said  defendant  by  E.  F.,  his 
attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says,  that 
he  ought  not  to  be  charged  with  the 
said  debt  by  virtuo  of  the  said  sup- 
posed writing  obligatory  (or  indenture, 
etc.)  P.ecausf»  he  paith,  that  he  the  said 
defendant    hath    not,    nor    at    the    time 


of  the  exhibiting  the  bill  of  the  said 
plaintiff,  in  this  belialf  (or,  if  in  C.  P. 
or  by  original,  "at  the  time  of  the 
commencement  of  this  suit")  nor  at 
any  time  before  or  since,  had  any 
lands,  tenements,  or  hereditaments,  by 
descent  from  his  said  father  (or 
brother,  etc.,  according  to  the  fact), 
in  fee  simple,  and  this  he  is  ready 
to  verify,  wherefore  he  prays  judg- 
ment, if'  he,  as  son  (or  brother,  etc.) 
and  heir  of  the  said  G.  H.,  deceased, 
ought  to  be  charged  with  the  said 
debt,  bv  virtue  of  the  said  writing 
obligatory.     3  Chit.   PI.  974. 

IV.  Replication  to  Plea  of  Rien  Per 

Descent,  That  Defendant  Had 
Assets  at  Time  of  Commence- 
ment of  Suit. 
(Preeludi  non.)  Because  he  saith, 
that  the  said  defendant  hath,  and  at 
fhe  time  of  the  exhibiting  of  the  said 
bill  of  the  said  plaintiff  (or,  if  in 
C.  P.  or  by  original,  "at  the  commence- 
ment of  this  suit")  had  sufficient 
lands,  tenements  and  hereditaments  by 
descent  from  his  said  father  ("or  broth- 
er," etc.,  according  to  the  fact)  in  fee 
simple,  wherewith  the  said  defendant 
could  and  might  and  ought  to  have 
satisfied  the  said  debt  of  the  said  plain- 
tiff above  demanded.  And  this  the 
said  plaintiff  prays  may  be  inquired 
of  bv  the  country,  etc.  3  Chit.  PI. 
1174."' 

V.  Replication   to   Plea   of   Rien   Per 

Descent,  That  Defendant  Had 
Assets  Before  Commencement  of 
Suit. 
(Preeludi  non.)  Because,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  he  saith,  that  the 
said  defendant  after  the  death  of  the 
said  E.  F.,  his  father,  and  before  the 
dav  of  exhibiting  the  said  plaintiff's 
bill  in  this  behalf  (or,  if  in  C.  P.  or, 
by  original,  say,  "before  the  com- 
mencement of  this  suit"),  to-wit,  on, 
etc.,  at,  etc.  (venue)  aforesaid,  had 
divers  lands  and  tenements  by  heredi- 
tary descent  as  heir  to  the  said  E.  F. 
in  fee  simple,  whereby  he  might  have 
satisfied  the  said  plaintiff  the  debt  and 
damages  aforesaid.  And  this,  etc.  3 
Chit.    PI.    1174. 

VI.  Complaint  Against  Heir  by  Cred- 

itor of  Deceased. 
T.     State  facts  showing  a  debt   of  the 
decedent,   due  and   still   unpaid. 

II.      That    on    the day    of 
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said 


(tloccdent),  hoinp  owner  in  foe  (or 
otherwise)  of  tlie  property  hereinafter 
described,  died  intestate  (as  to  said 
property);  and  that  more  than  three 
years  before  this  action,  to-wit,  on  the 
day  of  ,  18 ,  let- 
ters of  administration  npon  the  estate 
of  said  (decedent)  were  duly  issued 
and  jjranted  to  one  M.  N.  by  the  sur- 
rogate   of   the    county   of  ,   of 

this  state,  appointing  said  M.  N.  ad- 
ministrator of  all  the  goods,  chattels, 
and  credits  wliich  were  of  said  de- 
ceased (or,  if  he  left  a  will,  the  pro- 
bate and  issue  of  letters  may  be  al- 
leged, as  in  the  preceding  form). 

III.  That  the  defendant  is  the  sole 
heir  (or,  defendants  are  the  only  heirs) 
of  said  deceased,  and  that  the  follow- 
ing described  premises  descended  from 
the  deceased  to  him  (them)  as  such:* 
(description    of    premises). 

IV.  That  the  personal  assets  of  said 
(decedent)  were  not  sufficient  to  pay 
and  discharge  the  plaintiff's  demand. 

Or,  \Y.  That  the  said  (decedent) 
left  no  personal  assets  within  this  state 
to  be  administered  (except  a  small 
amount,  in  value  not  exceeding 


dollars,  which  is  not  sufficient  to  pay 
and   discharge   the   plaintiff's   demand). 

Or,  IV.  That  after  duo  proceedings 
before  the  surrogate's  court  of  the 
county  of  ,  by  (stating  brief- 
ly what),  the  plaintiff  has  been  un- 
able   to    collect    his    said    debt    (except 

the    sum    of    dollars)     from 

the  personal  representatives  of  said 
(decedent,  or,  from  his  next  of  kin,  or, 
legatees). 

"Wherefore,  the  plaintiff  demands 
judgment    that    said    premises    be    sold, 

and   the   sum   of  dollars,   with 

interest  thereon   from   the day 

of    ,    together    with    costs    of 

this  action,  be  paid  to  the  plaintiff  out 
of  the  proceeds  thereof.  1  Abb.  Forms 
534. 

VTI.     Complaint   by   Creditor    of    De- 
ceased Against  Next  of  Kin. 

I.  (State  facts  showing  a  debt  of 
the   decedent,   due   and   still   unpaid). 

II.  That    on    the    day    of 

1     18 ,     at     ,     said 

(decedent)   died  intestate;  and  that  on 

the  day   of  ,   J8 , 

letters  of  administration  upon  the  es- 
tate of  said  (decedent)  were  granted 
to  one  M.  X.,  by  an  order  duly  made 
by    the    surrogate    of    the    county     of 


,  of  this  state,  appointing  said 

M.  N.  administrator  of  ail  the  goods, 
chattels,  and  credits  which  were  of 
said  deceased  (or,  allege  death,  leav- 
ing  a  will,   etc.,   as  in    next   form). 

III.  That  before  the  C()min<'ncement 
of  this  action  said  administrator  (or, 
executor)  paid  over  assets  of  the  es- 
tate to  the  defendant,  who  is  one  Of 
the  next  of  kin  (or,  to  the  defend- 
ants, who  are  the  next  of  kin)  of  the 
deceased,  amounting  to  the  sum  of 
dollars.     1  Abb.  Forms  533. 


VIII.  Complaint  Against  Heir  or 
Devisee  Where  He  Has  Con- 
veyed Land. 

As  in  citluT  preceding  form,  adding: 
V.  That  the  defendant  did,  on  the 
day  of  ,   IS ,  con- 


vey said  mentioned  premises  to  one 
O.  P.,  and  that  the  premises  so  con- 
veyed b}'  him  were  reasonably  worth 
dollars. 


Wherefore  the  plaintiff  demands  judg- 
ment for  (the  amount  of  the  debt,  but 
not  exceeding  the  value  of  the  prem- 
ises,  etc.).     1   Abb.  Forms   53G. 

IX,  Answer  by  Heir  or  Devisee,  Noth- 

ing by  Descent  or  Devise. 

That  he  had  imt  at  the  commence- 
ment of  this  action  (or,  at  any  time 
before  or  since),  any  lands,  tenements, 
or  hereditaments,  by  descent  from  his 
said  father  (or,  brother,  or  otherwise 
as  in  complaint),  (or,  by  devise  from 
said   testator).      2    Abb.    Forms   159. 

X.  Bill  by  Next  of  Kin  for  Share  (a). 

Humbly  complaining  show  unto  your 
honors,  your  orator  and  oratrixes,  S. 
M.,  of,  etc.,  C  M.,  of,  etc.,  widow,  and 
A.  L.  of  etc.,  widow,  that  A.  M.,  late 
of,  etc.,  gentleman,  was,  in  his  lifetime 
and  at  the  time  of  his  death,  possessed 
of  and  well  entitled  to  a  considerable 
personal  estate,  consisting  of  moneys 
in  the  funds,  debts  due  to  him,  house- 
hold goods,  plate,  linen,  china,  wear- 
ing apparel,  and  divers  other  effects  of 
a  considerable  amount  and  value,  and 
particularly  was  possessed  of  a  largo 
number  of  shares  in  the  stock  of 
And    your    orator    and    ora- 


trixes further  show  that  the  said  A.  M., 
in  and  about  the  month  of,  etc.,  de- 
parted this  life,  intestate,  and  with- 
out issue,  leaving  F.  M.,  his  wife,  one 
of  the  defendants  hereinafter  named, 
and  your  orator,  his  brother,  and  your 
oratrixes,  his  sisters  and  only  next  of 
kin    him    surviving.      And   your    orator 
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and  oratrixes  further  show,  that  since 
the  death  of  the  said  intestate,  the 
said  F.  M.,  his  wife,  has  obtained  let- 
ters of  administration  of  the  goods, 
chattels,  rights,  and  credits  of  the  said 
intestate  to  be  granted  to  her,  by  and 
out  of  the  proper  court,  and  has,  by 
virtue  thereof,  possessed  herself  of  the 
personal  estate  and  effects  of  the  said 
intestate  to  a  very  large  amount  and 
value,  and  much  more  than  sufficient 
to  pay  and  satisfy  his  just  debts  and 
funeral  expenses,  exclusively  of  the 
said  shares  of  stock.  And  the  plain- 
tiifs  further  show,  that  being  entitled 
as  brothers  and  sisters  of  the  said  in- 
testate to  a  distributive  share  of  his 
personal  estate,  the  plaintiffs  have  fre- 
quently, by  themselves  and  their  agents, 
applied  to  the  said  F.  M.  and  re- 
quested her  to  come  to  a  full  and 
true  account  with  the  plaintiffs  for 
the  personal  estate  and  effects  of  said 
intestate,  and  to  pay  them  respectively 
one-third  part  each  of  one  moiety  of 
the  clear  residue  thereof,  with  which 
just  and  reasonable  requests  the  plain- 
tiffs hoped  the  said  F.  M.  would  have 
complied.  But  now  so  it  is,  etc.  And 
the  said  defendant  pretends  that  the 
personal  estate  and  effects  of  the  said 
A.  M.  were  small  and  inconsiderable, 
and  not  more  than  sufficient  to  pay 
and  satisfy  his  debts  and  funeral  ex- 
penses, and  that  she  has  applied  all 
such  personal  estate  and  effects  in  a 
due  course  of  administration.  Whereas 
the  plaintiffs  charge  the  contrary 
thereof  to  be  the  truth,  and  so  it  would 
appear  if  the  defendant  would  set 
forth,  as  she  ought  to  do,  a  full  and 
true  account  of  all  and  every  the  per- 
sonal estate  and  effects  of  the  said 
intestate,  which  have  been  possessed 
or  received  by  the  said  defendant,  or 
by  her  order,  or  to  her  use,  and  of  hor 
application  thereof.  And  the  plaintiffs 
further  charge  that  the  said  F.  M.  has 
declared  to  several  persons  that  she 
means  to  obtain  a  transfer  of  the  said 
shares  of  stock  and  to  sell  and  dis- 
pose of  the  same  and  to  withdraw  her- 
self   to ,     with     the     produce 

thereof;  and  the  corporations,  in  which 
such  stock  is  held,  intend  to  permit 
her  to  make  such  transfer.  All  which 
actings,   etc. 

And  that  the  defendants  may  answer 
the  premises,  anrj  tliat  ;in  account  may 
be  taken  by  and  uihIit  the  direction 
of  this  honorable  court  of  the  personal 
estate  and  effects  of  the  said  intestate, 


A.  M.,  possessed  by  or  come  to  the 
hands  of  said  defendant,  F.  M.,  his 
widow  and  administratrix,  or  to  the 
hands  of  any  other  person  or  persons, 
by  her  order  or  for  her  use;  and  also 
an  account  of  the  said  intestate's 
debts  and  funeral  expenses,  and  that 
the  said  intestate's  personal  estate 
may  be  applied  in  a  due  course  of  ad- 
ministration, and  that  the  clear  resi- 
due thereof  may  be  ascertained,  and 
that  the  plaintiffs  respectively  may  be 
paid  one-third  part  each  of  one  moiety 
of  such  clear  residue,  and  that  in  the 
meantime  the  said  defendant,  F.  M., 
may  be  restrained  by  the  injunction  of 
this  honorable  court  from  selling  or 
disposing    of    or    transferring    the    said 

stock,   and   that    the   may    be 

restrained  from  permitting  such  sale 
or  transfer.      (And  for  further  relief.) 

May   it   please,   etc. 

(Pray  subpoena  and  injunction 
against   F.   M.,    and   the   said 


[corporations].).     3   Dan.   Ch. 
PI.   &  Pr,   (Perkins'  ed.)   2022. 
Bill    h\j    Next    of    Kin    for    Share    (b). 

1.  A.  B.,  late  of,  etc.,  deceased,  was, 
at  the  time  of  his  death,  possessed  and 
entitled  of  and  to  a  considerable  per- 
sonal estate. 

2,  The    said    A.    B.     died     on     the 
liay  of ,   (a  widower 


and)  intestate,  leaving  the  plaintiffs 
and and  ,  his  chil- 
dren and  sole  next  of  kin,  him  sur- 
viving. 

3.  On  the  day  of  

the  defendant  procured  letters  of  ad- 
ministration to  the  goods,  cliattels,  and 
credits  of  the  said  A.  B.  to  be  granted 
to  him  by  the  pro[)er  court  for  that 
jiurjjose,  and  the  said  defendant  there- 
iiy  became  and  now  is  the  sole  legal 
j)ersonal  representative  of  the  said 
A.   B. 

4.  The  defendant,  as  such  adminis- 
trator as  aforesaid,  has  taken  posses- 
sion of  all  the  movable  chattels  of  the 
said  A.  B.,  and  has  received  certain 
sums  of  money  in  respect  of  debts 
which  were  owing  to  the  said  A.  B. 
at   the  time   of   his   decease. 

5.  The  assets  of  the  said  A.  B., 
which  have  come  to  the  hands  of  tho 
defendant,  were  and  are  much  more 
than  sufficient  for  payment  of  all  tho 
del)t3  and  funeral  exj)enses  of  the  said 
A.  J}.,  and  he  has  paid  or  ought  to  have 
paid   the   same. 

G.  The  defendant  has,  in  fact,  in  )ii;f 
hands,    a    large    surplus    or    residue    in 
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resiuH't  of  the  intostatc's  jiorsoiial  os- 
tato,  whioh  is  divisible  and  oii^^ht  to 
bo    divided   amoiitist    the    plaint  ills    and 

the   said  and  ,  as  his 

Bole  next  of  Ivin. 

7.  The  plaintijTs  have  applied  to  tlie 
defendant  to  furnish  them  with  an  ac- 
count of  the  personal  estate  of  tiie  in- 
testate, and  of  tlic  applioation  there- 
of, and  to  divide  the  residue  thereof 
amongst    the    plaintilTs     and     the     said 

and ,  but  he  has  re- 
fused so  to  do. 

Prancr. 
The  plaintiffs  pray  as  follows: 

1.  That  an  account  may  be  taken 
of  the  personal  estate  of  the  intestate, 
come  to  the  hands  of  the  defendant, 
or  of  any  person  or  persons  by  his 
order  or  for  his  use. 

2.  That  an  account  may  be  taken  of 
the  debts  and  funeral  expenses  of  the 
intestate. 

3.  That  the  clear  residue  of  the  per- 
sonal   estate   of    the    intestate    may    be 

ascertained,  and  that  one  equal • 

part  of  such  residuary  estate  may  be 
decreed  to  be  paid  to  each  of  the 
plaintiffs,      and      that      another      equal 

part   thereof   may  be-decreed 

to  be  paid  to  the  defendant,  and  to 
each    of    them,   the    said and 


4.      (Prayer    for    general    relief.)      3 
Dan.  Ch.  PI.  &  Pr.   (Perkins'  ed.)   2024. 

XI.  Decree  in  Favor  of  Heirs,  De- 
claring Void  Deed  Obtained  of 
Their  Ancestor  by  Imposition. 
This  cause  came  on  to  be  heard  by 
consent  of  counsel,  at  the  last  term 
of  this  court,  and  was  argued  by 
counsel;  and  thereupon,  upon  considera- 
tion thereof,  it  is  ordered,  adjudged, 
and  decreed  by  the  court  as  follows, 
viz.;  that  the  deeds  of  conveyance 
dated  the  ninth  day  of  May,  1805,  and 
executed  by  C.  W.  to  A.  H.,  in  the 
pleadings  mentioned,  ought  not  to  be 
permitted  to  stand  as  absolute  and 
bona  fide  conveyances  to  the  said  A. 
H.,  the  same  having  been  obtained  from 
the  said  C.  W.  by  the  said  A.  H.,  by 
imposition  upon  him,  he  being  at  the 
time  0?  the  execution  thereof  in  a 
state  of  great  mental  and  bodily  weak- 
ness, as  well  from  the  visitation  of 
Providence  as  from  his  extreme  old 
age.  And  it  is  further  ordered,  de- 
creed, and  declared  V>y  the  court,  that, 
under  all  the  circumstances  of  the 
case,    the    same    deeds    of    conveyances 


ought  to  be  permitted  to  stand  as  se- 
curity for  any  advances  made,  and 
charges  incurred,  and  allowances  due, 
to  the  said  A.  11.,  by  reason  of  the 
premises  stated  in  the  pleadings,  but 
no  further;  and  as  to  all  other  pur- 
])oses  the  same  are  to  be  held  and 
decreed  to  be  utterly  void;  and  the 
same  is  hereby  ordered  and  decreed  ac- 
cordingly. 

And  it  is  further  ordered  and  decreed 
by  the  court,  that  it  be  referred  to 
A.  B.,  Esquire,  a  master  for  this  pur- 
pose, to  take  an  account  of  all  debts, 
claims,  and  dues  between  the  said  A.  11, 
and  the  said  C.  W.,  during  his  life- 
time; and  in  taking  such  account,  the 
said  master  is  to  charge  the  said  A.  11. 
with  all  the  personal  estate  received 
by  him  from  the  said  C.  W.,  including 
that  conveyed  by  deed  of  gift  to  his 
wife,  as  in  the  pleadings  mentioned, 
and  also  with  all  the  rents  and  profits 
of  said  real  estates;  and  the  said  A.  11. 
is  to  be  allowed  credits  for  all  ad- 
vances made,  and  charges  incurred,  and 
allowances  due,  for  labor  and  services 
to  and  for  the  said  ('.  W.  during  his 
lifetime;  and  also  credit  for  all  repairs 
and  improvements  made  by  the  said  A. 
II.,  in  and  about  the  same  real  estates. 
And  the  said  master  is  also  to  take  in 
like  manner  an  account  of  all  the  rents 
and  profits  of  the  same  real  estates 
since  the  death  of  the  said  C.  W., 
and  is  in  like  manner  to  be  allowed 
credit  for  all  repairs  and  improve- 
ments on  the  same  estates  during  the 
same  period.  And  the  said  master  is 
to  give  notice  of  his  meetings,  for  the 
purpose  of  taking  into  consideration 
the  premises,  to  all  the  parties  in  in- 
terest. 

And  all  further  orders  and  directions 
are  reserved  until  the  coming  in  of  the 
master's  report.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2281;  Harding  v.  Wheat- 
on,  2  Mason   (U.  S.)  390-392. 

INJUNCTIONS. 

I.     In  Ectuity,  622 

A.  Prayer  for  Injunction,  622 

1.  For  Injunction  and  Subpoena,  622 

2.  Against  Transfer,  623 

3.  Against  Working  Quarry,  623 

4.  Against     deceiving    Partnership 

Debts,  623 

5.  To  Restrain  Proceedings  at  Lave 

623 

B.  Notice  of  Motion  for  Special  In- 

junction, 623 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


INJUNCTIOXS 


621 


C.  Orders  for  Injunctions,  623 

1.  On  Notice  or  Ex  Parte,  623 

2.  Ex  Parte  Interim,  62-i 

3.  Ex  Parte,  624 

D.  Dissolution,   624 

1.  Notice  of  Motion,  624 

2.  Order   To   Dissolve  or  Continue, 

624 

3.  Continued  on   Hearing,  624 

E.  Decrees,  624 

1.  Making  Injunction  Perpetual  at 

Hearing,  624 

2.  For  Mandatory   Injunction,    624 

3.  Restraining    Town    and    Its    Of- 

ficers, 625 

4.  To  Restrain   Use  of  Real  Estate 

in     Violation    of    Agreement, 
625 

F.  Writ  of  Injunction,  625 

G.  Committal  for  Breach,  626 

II.     Under  the  Codes,  626 

A.  Complaints,   626 

1.  To  Restrain  Negotiation  of  Bill 

or  Note,  626 

2.  To    Enjoin    Jf'ithdraical    of   Col- 

lateral  Securities,   626 

B.  Notice  of  Motion  for  Injunction, 

627 

C.  Notice  of  Motion   in  Interpleader, 

627 

D.  Undertaking  on  Injunction,  627 
K.     Approval  of  Undertaking,  627 

F.  Undertaking  on  Injunction  Against 

Corporation,    627 

G.  Bond  on  Injunction  To  Stay  Pro- 

ceedings, 627 
II.     Affidavit  of  Sufficiency,  62S 
I.      Order  Denying   Motion,   628 
J.      Injunction  by  Judge's  Order,  628 
K.     Injunction  by  the  Court,  628 
L.     Certified   Copy   of   Injunction    for 

Service,  628 
M.     Order    To    Show    Cause    Against 
Injunction,   ll'ith  Restraint,  628 
\.     Preliminary    Injunction    Willi    Or- 
der To  Show  Cause,  629 
O.     Against     Bank     With     Order     To 
Show    Cause    Against    Appoint- 
ment of  Receiver,  629 
P.     Dissolution,  629 

Notice  of  Motion,  629 


Order    Dissolving,    629 

Order   Dissolving   on    Ground   of 

Abatement,    630 
Damages,  630 
Notice   of   Motion    To   Ascrrtnin 

Damages,  630 
Order  of   Reference,  630 
Notice    of    Million     To     Confirm 

Report  of  Referee,  630 
Order  Confirming  Report,  630 


III.     Statements  of  Matters  Enjoined, 

A.  Concerning  Real  Property,  630 

1.  Waste  or  Alienation,  630 

2.  Plowing  or  Cutting  Timber,  030 

3.  Waste,     House     or     Ornamental 

Trees,    631 

4.  Working  Mine,  631 

5.  Tenant  of  Mine,  631 

6.  Undermining  Land,  631 

7.  Removing  Fixtures,  631 

8.  Taking    Rents    and    Profits,    631 

9.  Taking  Land  Without  Payment, 

631 

10.  Erection  of  Building,  631 

11.  Obstructing  Lights,  632 

12.  Violation       of       Covenant       To 

Build,  632 

13.  Underletting,  632 

14.  Carrying  on  Business  Forbidden 

by  Lease,  632 

B.  Nuisance,  632 

1.  Noisy  Bells,  632 

2.  Continuance  of  Slaughter  House, 

632 

3.  Burning  Brick,  632 

('.     Transfers   of  Property,   632 

1.  Transferring   Negotiable    Paper, 

632 

2.  Transfer  of  Stock,  632 

3.  Transfer  of  Assets,  632 

D.  Copyrights,  Trade-Marks,  Etc.,  632 

1.  Publishing,  632 

2.  Publishing    Private    Letter,    633 

3.  Disclosure  of  Secrets  by  Clerk,  633 

4.  Use  of  Secret  in  Trade   in    Vio- 

lation of  Contract,  633 

5.  Infringement  of  Trade-Mark,  633 

6.  Infringement  of  Sign,  633 

E.  Partnerships,  633 

1.  Interfering      WitJi      Partnership 

Matters,  633 

2.  Interfering        With        Partner's 

Rights,^  633 

F.  Reorganization    of   a    Corporation, 

634 

G.  Restraining    Proceedings    at    Law, 

634 

1.  Confession  of  Judgment,  634 

2.  Proceeding  in  Ejectment,  634 

3.  Proceeding   on   Contract,   634 

4.  Proceedings   Jl^ith  Leave  to  Pro- 

ceed to  Judgment,  ()34 

5.  Proceedings   at    Law   in   Case  of 

Interpleader,   634 
().     Proceeding  ftrr  Disjiosscssion,  6.34 
TT.     Contractor  Interfering  After  Fo'r- 

f citing   Contract,  ()34 
F.       lusumiiig    Practice    Aflrr    Ihiring 

Sold   Business,   635 
J.       Aitthori-inq    Laying    of    Uadroad, 
635 

Vol.  IX 


022 


IXJIXCTIOXS 


K.     lAitfinff   Eailrootl    in    City   Strtcts, 
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L.     Stoppinfj  (I    11(11/,  0;?.') 

CR0S8-R  K  F  !•:  K  K  N  (.^  KS : 
Account  and  Aciointinu: 

Decree     for     Oenoral     Acoount,      lu- 

junction    Oontinuod; 
Decree,    Injunction    Continuoil.    .liuli; 
ment   as  Security. 
Bills  and  Answers: 
Praver     for     Injunction      To      Stay 

Waste; 
Prayer   for   Injunction     To     Restrain 
Defendant      Prom     Proceeding     at 
I^aw. 
Copyright  Proceedings: 

Bill     To    Kestraiu     Infrinjjenient      ot 

Copyright    and    for   Accounting; 
Decree  for  Perpetual   Injunction   I'^p- 

on  Printing.   I'liblishing,  Ktc; 
Order  for  Injunction  Staying  Partial 
Infringement. 
C"1?EDiTORs'  Suits: 

Injunction      in      Creditors'      Actions 
Against    Selling,    Ktc. 
Declaration   and  C\imflaint: 

Complaint   on   I'ndertakiug  Given   on 
Obtaining   Injunction. 
Interpleader: 
Order  for  Injunction  in  Interpleader 

on    Payment    Into   Court; 
Order  for  Injunction  on  Undertaking 
as  to  Subject-Matter. 
Judgments: 

Judgment    of     Perpetual     Injunction 
Enjoining   Construction   or  Author- 
ization   of    Railroad. 
Landlord  and  Tenant: 

Complaint   by   Lessor  Against   Lessee 
for  Injunction  and  Damages. 
Lost  Instruments: 

Decree,  Order  in  Case  of  Lost   Deed, 
With    Injunction. 
Nuisance: 

Complaint,   Prayer  for  Judgment   for 

Injunction    Against    Nuisance,    and 

for   Damages; 

Decree    for    Abating     and     Reducing 

Mill    Dams,   Etc.,   With   Injunction. 

Partnership: 

Complaint    To    Enjoin    Late    Partner 
From    Continuing    Business     After 
Dissolution; 
Bill   for  Dissolution  and  To   Restrain 

Collecting   Debts; 
Prayer   in    Bill    for   Accounting,    Re- 
ceiver  and   Injunction   in   Partner- 
ship. 
Patents : 

Bill    To    Restrain 

Patent   Right; 
Decree      Staying 


Infringement     of 
Infringement      ot 
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Patent   After  Verdict    Kstablishing 
I'atent; 
Decree  Staying   InfriiigiMiu'ut   of  I'at- 
ent  as  to    .Machinery. 
Decree  Staving  Infringing  Patent   as 

to   Bricks; 
Decree.    Declaration    of    Validity     of 
Patent,  Infringement,  Account,  Per- 
petual  Injunction. 
Sales : 

Complaint    Against    Fraudulent    Buy- 
er,  Seeking    Injunction   Restraining 
Sale    Pending   Suit. 
Specl\l  Assess.ments  : 

Complaint    To    Enjoin     a     Municipal 
Corporation     From     Deeding     Land 
Sold  for  Illegal   Special  Assessment. 
Stay  ov  Proceedings: 

Notice   of   Motion   for  Injunction   To 
Stay   Proceedings  at  Law. 
Trade- Marks  and  Trade  Names: 

Complaint  To  Restrain  Infringement, 

Name    of    Periodical; 
Complaint   To   Restrain   Infringement 
of   Trade-Mark,   and    for   Damages; 
Decree    Awarding    Perpetual    Injunc- 
tion   on    Use    of    Another's    Trade- 
^larks; 
Decree  Awarding  Injunction  Against 
Shipping     (roods     With     Plaintiff's 
Trade- Mark; 
Decree  Awarding  Injunction  Against 
Use  of  Trade-Marie. 
Waste  : 

Bill  To  Restrain  Waste; 
Decree  Awarding  Injunction  To  Stay 
Felling    Ornamental      Timber     and 
Other  Waste. 
Decree  Staying  Waste  by  Tenants  in 

Common; 
Decree    Awarding    Injunction,    Trees 

To   IntercejU    View; 
Decree    Awarding    Injunction,     Trees 
To  Shade  or  Shelter. 
Waters   and  Watercourses: 

Complaint,    Action    To    Restrain    l^e- 
stroying    Water   Supply   for   Irriga- 
tion  by   Mining  Operation. 
I.     In  Equity. 

A.     rnnnr  for  Injunrtioti. 

1.  Prai/cr  for  Injunction  and  for 
Subpoena. 
^[ay  it  please  your  honors  to  grant 
unto  your  orator  (or  to  the  plaintiff) 
not  only  a  writ  of  injunction,  issuing 
out  of,  and  under  the  seal  of  tiiis  hon- 
orable court,  to  be  directed  unto  the 
said  C.  D.,  etc.,  etc.,  to  restrain  them, 
their  servants,  workmen  and  agents 
from  committing  waste,  etc.,  but  also 
a  writ  of  subpoena,  etc.  3  Dan.  Ch. 
PI.   &    Pr.    (Perkins'   ed.)    1907. 
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2.     Prayer   for   Injunction     Against 
Transfer   of  Property. 
Wherefore    the    plaintiff    prays    that 
the   said   H.   E.   may  be   enjoined   from 
passing  the  said  property  of  the  Colum- 
bia Insurance  Company  now  in  his  pos- 
session, into  the  possession  of  said  in- 
surance  company,    or   of   any   agent    or 
oflScer    thereof,   without    the    order    and 
direction    of   this   honorable   court,   and 
that  the  said  H.  E.  may  discover  under 
oath   what   promissory  notes  and  other 
property  of  the  said  insurance  company 
may  now  be  in  his  possession  or  under 
his'control,  and  that  he  may  be  required 
to  deliver  up  the  same  into  the  custody 
of   this   honorable   court,    and   that   the 
amount  of  the  debts  due  from  the  said 
insurance   company   to   the   plaintiff   on 
said  policies  of  insurance  may  be  fixed 
and   determined,   and   that   so   much   of 
the  property  of  said  insurance  company 
now  in  the' hands  of  the  said  H.  E.  as 
may  be  necessary  for  that  purpose  may 
be  applied  for  the  payment  of  the  debt 
due  to  the  plaintiff  from  said  insurance 
company  as  aforesaid,  and  to  grant  the 
plaintiff   such   other   and   further   relief 
as  to  justice  and  equity  may  appertain. 
To  this  end  may  it  please  your  hon- 
ors to  grant  unto  your  orator  not  only 
your  writ  of  injunction   to  be   directed 
"to   the   said   H.    E.,   and   said   company, 
restraining  him  from  putting  away  said 
promissory    notes    and    other    property, 
and  directing  him  to  place  the  same  in 
the   custody   of  such   person   or  persons 
as  your   honors  may  appoint,  but  also, 
etc.   (prayer   for  subpoena  against   said 
H.    E.    and     the     Columbia     Insurance 
Company).     3   Dan.  Ch.  PI.  &  Pr.   (Per- 
kins'  ed.)    1963;    vSillowav   v.   Columbia 
Ins.  Co.,  8  Gray  (Mass.)' 199. 

3.  Prayer    for   Injunction     Against 

Working  Quarry. 
And  that  in  the  meantime  the  said 
L.  M.  and  his  agents  and  workmen 
may  be  restrained,  by  the  order  and 
injunction  of  tiiis  honorable  court,  from 
getting,  taking,  and  carrying  away 
any  stone  from  the  said  quarry,  o.xcept 
for  building  and  other  purposes  in  and 
upon  N.  farm  aforesaid.  ((leneral  re- 
lief.) Mav  it  please,  etc.  3  Dan.  Ch. 
PI.   &  Pr.  '(Perkins'  ed.)    1964. 

4.  Prayer    for    Injunction    Against 

Beceiving    Partnership    Debts 

And  that  in  the  meantime  the  said 
defendant  W.  P.  may  be  restrained  by 
the  order  and  injunction  of  this  hon- 
orable court  from  collecting  or  receiv- 


ing any  partnership  debts  or  other  mon- 
eys, and  that  some  proper  person  may 
be  appointed  to  collect  and  receive  the 
same;  and  that  proper  directions  may 
be  given  for  the  conduct  and  manage- 
ment of  the  said  partnership  business 
in  future,  for  the  joint  and  equal  bene- 
fit of  your  orator  and  the  said  W.  P. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
196S. 

Prayer  for  Injunction  Against  Beceiving 
Partnership  Debts  (b). 
And  that  in  the  meantime  the  said 
defendant  C.  B.  may  be  restrained,  by 
the  order  and  injunction  of  this  hon- 
orable court,  from  collecting  or  receiv- 
ing the  partnership  debts  or  other  mon- 
eys. (And  for  further  relief,  etc.)  May 
it  please,   etc. 

Pray  subpoena  against  C.  F.,  and 
subpoena  and  injunction  against  C.  B. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
1969. 

5.  Prayer  To  Eestrain  Proceedings 
at  Law,  and  for  Injunction. 
And  that  the  said  C.  D.,  etc.,  their 
counselors,  attorneys,  solicitors,-  officers 
or  agents,  may  be  restrained  by  an 
injunction  issuing  out  of  this  court, 
from  proceeding  further  against  your 
orator  (or  the  plaintiff)  in  the  said 
action  commenced  against  him  in  the, 
etc.,  court  of,  etc.,  and  now  pending 
and  at  issue  therein,  for  the  recovery 
of,  etc.  And  that  your  orator  (or  the 
plaintiff")  may  have,  etc.  (Prayer  for 
general  relief.)  May  it  please  your 
honor  to  grant  unto  your  orator  (or  the 
plaintiff)  a  writ  of  injunction,  issuing 
out  of  and  under  the  seal  of  this  hon- 
orable court,  to  be  directed  to  the  said 
C.  D.,  etc.,  etc.,  commanding  them  and 
each  of  them  absolutely  to  desist  and 
refrain  from  proceeding  further  against 
vour  orator  (or  the  jjlaintiff)  in  said 
'action.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   1904. 

B.  Notice  of  Motion   for  Special  In- 

junction. 
Take  notice,  etc.,  etc.,  that  the  de- 
fendant   and  his  agents  (work- 
men and  servants),  may  be  restrained 
from  (here  follows  the  prayer  in  the 
bill)  until  the  hearing  of  this  cause, 
or  the  further  order  of  tlie  court.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2150. 

C.  Orders  for  Injunctions. 

1,     Order   for   Injunction    on   Xotico 

or  ex  Parte,  on    Undertaking. 

Upon     motion,    etc.,    by    counsel    fof 

the  plaintiff,  and  upon  hearing  counsel 
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for  tht»  ill- ft' ml  a  lit  (or  roadinp  an  afli- 
ilavit  of  iiotioo  of  tliis  unit  ion  to  tlio 
ilofiMHlant.  or  if  niovod  ox  parte  boforn 
the  ilofendaiit  has  appoaroii  to  tlip  bill, 
the  clerk's  oertifu-ato  of  tlio  filinjj  of 
the  plaintifT's  bill  in  tliis  caiiso  on  the 

day  of  ).      Kntor  afTl- 

dnvit  in  support,  and  in  opposition,  it 
any;  and  if  ox  parte,  add:  And  tlie 
plaintift".  by  his  counsel,  undertakin{» 
to  abide  by  any  order  this  court  may 
make  as  to  damages,  in  case  this  court 
should  liercafter  be  of  opinion  that  tlie 
defendant  sliall  have  sustained  any,  by 
reason  of  this  order,  which  the  plaintiff 
ou}jht  to  pay.  if  so  and  also  undertak- 
ing to  accept  short  notice  of  motion 
to  dissolve  the  injunction  hereby 
awarded),  this  court  doth  order  that 
an  inj\inction  be  awarded  to  restrain 
the  defendants  A.,  his  servants,  woric- 
men  and  agents  from,  etc.;  until  the 
hearing  of  tliis  cause,  or  until  the  fur- 
ther order  of  this  court.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2305. 

2.  Er     Parte     Interim     Order     for 

Injunction. 
I'sual    undertaking     as     to     damage 
(form   above).     Let  the   defendant,   his 
servants,   workmen   and    agents,    be    re- 
strained   from,    etc.;    until     after     the 

day  of ,  or  until  the 

further  order  of  this  court.  (If  so, 
and  let  the  plaintiff  be  at  liberty  to 
serve    the   defendant   with    a   notice   of 

motion  for  the  — '■ day  of  

for  an  injunction  in  this  cause.)  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)   2305. 

3.  Order   for   ex   Parte    Injunction. 
Upon  the  apjilication  of  the  plaintiffs, 

and  upon  reading  an  affidavit  of,  etc. 
(enter  evidence);  and  the  plaintiffs,  by 
their  solicitors,  having  undertaken^  etc. 
(form  above),  and  having  signed,  etc., 
to  that  effect,  accordingly  this  court 
doth  order  that  an  iniunction  be  award- 
ed, etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2305;  2  Seton  Dec.  (Eng.  ed.,  1862) 
867. 

D.     Dissolution. 

1.  Notice   of    Motion    To    Dissolve 

Injunction. 
Take    notice,    etc.,    etc.,    that   the   in- 
junction   issued    in    this    cause    may    be 
dissolved,   with   costs.      3    Dan.   Ch.   PI. 
&  Pr.   (Perkins'  ed.)   2153. 

2.  Order,    Injunction    Dissolved    or 

Continued  on  Motion. 
Upon  motion,  etc.,  by  counsel  for  the 
defendant     (if    plaintiff    appears,    and 
upon  hearing  counsel  for  the  plaintiff), 


and  Ilium  reading  the  order  dated,  etc. 
(enter  affidavits  and  answers,  if  any, 
niid  if  plaintiff  does  not  appear,  an 
alfidavit  of  service  of  notice  of  this 
niolion  on  the  plaintiff).  Tliia  court 
doth  order  that  the  injunction  awarded 
by  the  said  order  dated,  etc.,  do  stand 
dissolved  (or  be  continued  until  tlie 
hearing  of  this  cause,  or  until  the  fur- 
tlier  order  of  this  court).  3  Dan.  Ch. 
PI.   &   Pr.   (Perkins'  ed.)    2324. 

3.  Injunction  Continued  on  tlic 
Hearing. 
And  it  is  ordered  that  the  injunction 
awarded  against  the  defendant  II.  by 
tlie  order  dated,  etc.,  be  continued  un- 
til further  order.  3  Dan.  Ch.  Pi.  &  Pr. 
(Perkins'  ed.)   2325. 

E.     Decrees. 

1.  Decree   Making   Injunction  Per- 

petual at  Ilearing. 
This  court  doth  order  that  the  in- 
junction granted  (awarded)  in  this 
cause  to  restrain  the  defendants,  their 
servants,  agents  or  workmen  from 
printing,  publishing  or  vending  a  book, 
comedy,  or  farce  called,  etc.,  or  any 
part  thereof,  be  made  perpetual;  and 
the  plaintiff  (by  his  counsel)  waiving 
the  account  prayed  by  the  bill,  the 
court  doth  not  think  fit  to  direct  any 
account.  Defendants  to  pay  plaintiff' 's 
costs.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2325;  2  Seton  Dec.  (Eng.  ed.,  1862) 
944. 

2.  Decree    far    Mandatory     Injunc- 

tion,    Enjoining     Eeturn     of 

Documents. 
This  court  doth  order  that  an  injunc- 
tion be  awarded  to  restrain  the  de- 
fendant H.  from  detaining  and  keeping 
possession  of  the  books,  deeds,  docu- 
ments and  papers  removed  as  mentioned 
in  the  plaintiffs'  affidavit  by  the  said 
defendant,  or  by  his  order,  from  the 
chambers  occupied  by  the  plaintiffs, 
for  retaining  which  no  written  author- 
ity has  been  produced  by  the  defend- 
ant, as  mentioned  in  the  plaintiffs' 
affidavit  of,  etc.,  or  any  of  them,  ex- 
cept the  five  boxes  not  claimed  by  the 
plaintiffs,  and  from  permitting  the 
same  or  any  or  either  of  them,  except 
the  said  five  boxes,  to  remain  away 
from  the  office  of  the  plaintiffs,  or  from 
parting  with  the  books,  etc.,  removed 
by  the  defendant,  or  by  his  order,  from 
the  chambers  occupied  by  the  plain- 
tiffs, or  any  of  them,  except  the  five 
boxes,  to  any  person  or  persons  other 
than    the   plaintiffs,  and   from   destroy- 
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ing,  mutilating  or  obliterating  the  said 
books,  etc.,  or  any  or  either  of  them, 
except  as  aforesaid,  or  any  part  or 
parts  thereof  respectively,  or  any  en- 
tries or  entry  therein,  or  from  making 
any  alteration,  interlineation  or  eras- 
ure in  the  same,  or  anv  of  them;  until, 
etc.  3  Dan.  Ch.  PI.  "&  Pr.  (Perkins' 
ed.)  2323;  2  Seton  DCc.  (Eng.  ed., 
1862)   936. 

3.  Decree,    General,    Sestraininj    a 

Town  and  Its  Officers. 
And  the  inhabitants  of  the  said  town 
of  B.,  and  all  their  oflicers  and  serv- 
ants, are  hereby  enjoined  and  com- 
manded that  they  apply  the  said  money 
to  the  payment  of  the  legal  debts  ami 
liabilities  of  the  town,  and  to  no  other 
purpose;  and  that  they  shall  not  at 
«ny  time,  by  their  vote,  or  by  taxa- 
tion, or  by  pledge  of  the  credit  of  th« 
town,  or  by  the  use  of  its  funds,  or  in 
any  other  manner,  make  any  provision, 
directly  or  indirectly,  for  tlie  payment 
of  the  money  mentioned  in  the  said 
claims  of  J.  H.  and  S.  O.  M.,  and  of 
E.  B.  G.,  set  forth  in  the  bill,  nor  any 
part  thereof,  or  for  the  indemnity,  in 
whole  or  in  part,  of  any  person  or  per- 
sons by  whom  said  sums  of  money  have 
been  paid  or  may  hereafter  be  paid,  in 
whole  or  in  part,  or  of  any  person  who 
may  be  interested  in  the  same,  or  in 
any  way  directly  or  indirectly,  to  evade 
the  true  intent  and  effect  of  this  de- 
cree. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2323;  Frost  v.  Belmont,  6  Allen 
(Mass.)   152. 

4.  Decree  To  JRestrain   Use  of  Feal 

Estate  in  Violation  of  Agree- 
ment. 
And  now  this  cause  having  been  fully 
heard,  it  is  ordered  and  decreed  that 
the  demurrer  be  overruled.  Thereupon 
the  said  defendants,  by  the  agreement 
of  their  counsel  on  file  in  the  cause, 
do  consent  that  the  jdaintiff's  bill  be 
taken  as  confessed  by  ttiem,  and  all 
the  facts  therein  stated  as  fully  proved 
and  established  on  the  part  of  said 
plaintiffs;  and  that  thereupon  this  court 
Bhall  render  such  final  decree  in  favor 
of  the  plaintiffs  as  by  the  law  of  this 
commonwealth  and  the  facts  so  estab- 
lished they  are  proi>erly  entitled  to 
have,  and  according  to  the  prayer  of 
their  bill,  with  taxable  costs  m  favor 
of  said    plaintiffs. 

The  cf)iirt  doth  thereupon  decree  that 
the  said  defendants,  and  each  of  them, 
their  agents,  assistants  and  aboUors. 
be    forever    hereafter    perpetually     en- 


joined, and  they  are  hereby  enjoined, 
to  desist  and  refrain  from  all  use  ot 
the  premises  numbered  two  on  l^iayward 
Place  aforesaid,  or  any  portion  of  the 
same;  and  from  a]ipropriating  or  apjdy- 
ing  the  same  to  the  ]>urposes  of  a  res- 
taurant, eating  house,  saloon,  or  any 
similar  use,  by  whatever  name  called 
or  known,  and  from  all  use  or  appli- 
cation of  said  lot,  or  the  buildings 
thereon,  or  any  portion  of  the  same, 
for  any  purpose  whatever,  except  that 
of  a  ''dwelling  house  only,"  and  that 
in  the  ordinary  coniiuon  acceptation  ot 
that   term. 

And  it  is  further  decreed  that  the 
plaintiffs  reco\ er  of  the  defendants 
their  legal,  taxaV)le  costs  in  the  jirem- 
ises. 

And  it  is  further  ordered  that  tiio 
clerk  of  this  court  do  issue  a  proper 
writ  of  injunction,  for  the  carrying  tho 
other  ]iortions  of  this  decree  into  ef- 
fect, on  ajiplication  of  the  plaintiffs, 
at  any  time  after  the  first  day  of  May 
next. 

By  the  court. 
,  clerk. 

Boston,  Feb.  Sth,   1S()4. 

3  Dan.  Ch.  PI.  1-  Pr.  (Perkins'  ed.) 
2314;  Parker  v.  Nightingale,  6  Allen 
(Mass.)   341. 

F.     Writ  of  Injunction. 

Commonwealth  of  Massachuse-ttu. 

S ,  ss.     To  IT.  E.,  of  B.,  in  said 

county,  his  servants,  agents,  attor- 
neys and  counselors,  and  each  and 
ev(<ry  of  them,  greeting: 
Whereas  it  has  been  represented  unto 
the  justices  of  our  supreme  judical 
court,  now  holden  at  Boston,  Avithin 
and  for  said  county,  sitting  as  a  court 
of  chancery,  that  the  Columbia  Insur- 
ance Company,  of  Columbia,  South 
Carolina,  is  a  foreign  insurance  com- 
pany, and  that  said  comj)any  is  largelt 
indel)te(l  to  D.  S.,  of  N.,  in  the  county 
of  10.,  as  in  said  D.  S. 's  bill  of  complaint, 
this  day  filed  in  our  said  court,  is  al- 
leged, and  that  the  said  company  have 
no  properly  in  this  comnion  wealth 
whicii  can  be  come  at  to  be  attached 
or  taken  on  execution,  and  that  yon 
the  said  TI.  E.  havo  a  large  amount  of 
the  jiroperty  of  the  said  company  now 
in  your  possession;  consisting  chiefly 
of  valuable  promissor}'  notes  belonging 
to  sjiid  coinjiany. 

We,  therefore,  in  consideration  of 
tlie  premisi's,  do  strictly  enjoin  and 
command  you   the  said    11.    10.,   and   all 
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and  cvpry  flic  persons  boforo  named, 
fnun  jiassin);  any  jiroinissory  notes  or 
other  prdperty  now  in  your  jiossession, 
or  under  your  eontrol,  belonging  to  the 
said  (.'olumbia  Insurance  Company,  into 
the  possession  of  any  person  whatever, 
and  especially  not  into  the  possession 
or  control  of  the  said  company,  or  any 
officer  or  apent  of  the  same;  but  to 
keep  and  retain  the  same  in  your  own 
hands,  until  the  further  order  of  our 
said  court  or  some  one  of  the  justices 
thereof. 

Witness,    L.    S.,    esquire,    at    B.,    this 

day  of  . 

.  clerk. 

3  Dan.  Ch.  TI.  &  Tr.  (Perkins'  cd.) 
2324. 

G.  Committal  for  Breach  of  Injunc- 
tion. 

Whereas  the  plaintiff  on  the 

day  of  ,  obtained  an  injunc- 
tion (recite  injunction;  or,  if  writ  not 
issued  and  served,  whereas  by  an  order 
dated,  etc.  Kecite  order  for  injunc- 
tion). Now,  upon  motion,  etc.,  and 
upon  (if  the  defendant  appears,  hear- 
ing counsel  for  the  defendant  and) 
reading  (if  the  defendant  does  not  ap- 
pear, an  affidavit  of,  etc.,  filed,  etc., 
of  notice  of  this  motion  to  the  defend- 
ant) the  said  order,  the  affidavit  of, 
etc.  (enter  evidence);  and  this  court, 
being  of  opinion,  upon  consideration 
of  the  facts  disclosed  by  the  said  affi- 
davit of,  etc.  (or  the  said  affidavits) 
that  the  said  defendant  has  been  guilty 
of  a  contempt  of  this  court  by  a  breach 
of  the  said  injunction,  doth  order  that 
the  said  defendant  A.  do  stand  com- 
mitted  to   the   prison   for    his 

said  contempt.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2325;  2  Seton  Dec.  (Eng. 
ed.,  1862)  945. 

n.    Under  the  Codes. 

A.     Complaints. 

1.     Complaint  To  Eestrain  Negotia- 
tion of  Bill  or  Note. 

(Allege  making  of  note  for  specified 
object,  and  its  failure.) 

II.  That  the  defendant  still  retains 
said  note  in  his  possession;  and  though, 

on  the day  of ,  18 — 

the  plaintiff  requested  him  to  deliver  it 
up,  he  refused  so  to  do. 

Wherefore  the  plaintiff  demands: 

1.  That  the  defendant  be  enjoined 
from  negotiating,  transferring  or  en- 
forcing the  same. 

2.  That  it  be  delivered  up  and  can- 
celed. 


S.     And   for  the  costs  of  this  action. 
Abb.    Forms  5(50. 

2.  Complaint  on  Note  Apainat 
Maker  and  Indorser,  and  To 
Enjoin  Withdrawal  of  Col- 
lateral Securities  Ucld  by 
Indorser. 

I.      That    on    the    day     of 

,    18 — ,    at ,    the    de- 


fen<lant  (maker),  for  the  purpose  of 
inducing  the  plaintiff  to  sell  him  cer- 
tain goods,  agreed  to  give  him,  in  pay- 
ment therefor,  the  said  defendant's 
promissory  note,  indorsed  by  the  de- 
fendant (indorser);  and  represented  to 
the  plaintilf  that  the  said  (indorser) 
would  be  adequately  indemnified,  by 
collateral  security,  for  his  indorsement. 

II.  That  the  plaintiff  was  thereby 
induced  to  sell  and  deliver  to  the  said 
(maker)  certain  goods,  of  the  value  of 
dollars. 

III.  That    on    the day    of 

,  18 — ,  at  ,  in  consid- 
eration thereof,  the  said  (maker),  by 
his  promissory  note,  j^romised  to  pay 
to    the    order    of    the    said      (indorser) 

dollars, months    (or 

days)    after   said   date. 

IV.  That  the  said  (indorser)  in- 
dorsed  the   same   to   the   plaintiff. 

V.  That    on    the    day    of 


,  18 — ,  the  same  was  presented 

to  the  said  (maker)  for  payment,  but 
was  not  paid. 

VI.  That  due  notice  thereof  was 
given   to  said    (indorser). 

VII.  That  the  same  has  not  yet  been 
paid. 

VIIT.  That  the  said  (maker),  when 
he  procured  the  said  indorsement  from 
the  said  (indorser),  lodged  with  him 
six  promissory  notes,  for  the  aggregate 

sum   of dollars,    made   by   one 

M.  N.,  and  indorsed  by  the  said  defend- 
ant (maker)  as  security  for  such  in- 
dorsement. 

IX.  That  the  said  defendant  (mak- 
er) is  endeavoring  to  withdraw  the  said 
notes  from  the  said  (indorser),  in  order 
to  prevent  their  application  in  payment 
of  the  demand  of  plaintiff  on  the  said 
indorsement. 

X.  That  the  plaintiff  has  requested 
the  said  (indorser)  to  apjily  the  said 
notes  to  the  paj'ment  of  the  plaintiff's 
said  claim,  but  he  refuses  to  do  so. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  For dollars,  with  inter- 
est from  the day  of , 

18—. 
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2.  That  the  notes  placed  in  the 
hands  of  the  said  (indorser),  as  secur- 
ity, be  applied  to  the  payment  of  the 
said  sum, 

3.  That  the  defendants  be  restrained 
by    injunction    from    disposing    of    ti. 
said    notes    to    any    person    other    than 
the  plaintiff.     1  Abb.  Forms  566. 

B.     Notice  of  Motion   for  Injunction. 

Please  take  notice  that  on  the  com- 
plaint in  this  action  (and  on  the  an- 
nexed affidavit)  the  undersigned  ■will 
move   the    court,    at    a   special   term   to 

be   held   at ,   on   the — 

day    of    ,    IS — ,     at 


o'clock  in  the 


-noon,  or  as  soon 


thereafter  as  counsel  can  be  heard   (or 

will  move  before  Mr.  Justice , 

at    his   office,   in   the    city   of , 

on  the day  of  ,  18 — , 

at    o'clock    in    the    

noon),*  for  an  injunction  order  to  re- 
strain the  defendant,  his  agents  and 
servants,  from  (here  state  concisely  for 
what  the  injunction  is  required,  as,  for 
example,  in  111,  A,  1,  111,  L) ;  and  for 
such  other  or  furtlier  order  as  may  be 
just.     2  Abb.  Forms  328. 

C.  Notice   of   Motion   for   Injunction 

in  Interpleader. 
(As  in  preceding  form  to  the  *,  con- 
tinuing):   that   the   plaintiff  may   be  at 
liberty  within  ten  days  to  pay  into  this 
court,   in   trust   in   this   cause,   the   sum 

of dollars,  in  the  pleadings  ot 

this  cause  mentioned,  and  to  deposit 
in  such  manner  as  the  court  shall  di- 
rect, the  two  promissory  notes  in  the 
complaint  mentioned,  for  the  sums  of 
and  dollars  respect- 
ively; and  that  upon  his  so  doing  an 
injunction  may  bo  awarded  to  restrain 
the  said  defendant  Y.  Z.  from  (here 
state  acts  to  be  restrained) ;  and  tor 
such  other  or  furtlier  order  as  may  be 
just  (and  for  the  costs  of  this  motion). 
2  Abb.  Forms  328. 

D.  Undertaking     on     Injunction     in 

Ordinary  Canes. 

Whereas  the  plaintiff  is  about  to 
apply  (or  has  apjiliod)  for  an  injunc- 
tion restraining  tho  above  named  Y.  Z. 
from  (state  very  briefly  the  object  of 
the    injunction): 

Now,   therefore,   wc    (the   said   A.   B., 

of ,  and)  C.  D.,  of  No. 

street,  in  the  city  of  — ■ , 

merchant,  and   E.   F.,  of  the   village  of 

,    builder,    umiRrtake,    pursuant 

to  the  statute,  that  the  said  plaintilt 
will   pay  to  the  aaid   Y.  Z.  such   dam- 


ages,   not    exceeding 


dollars, 


as  he  may  sustain  by  reason  of  the 
injunction,  if  the  court  shall  finally 
decide  that  the  plaintiff  is  not  entitled 
thereto.  And  the  damages  may  be  as- 
certained by  a  reference,  or  otherwise, 
as  the  court  may  direct. 

Signed  and  delivered  in  presence  of 
(witness).     2  Abb.  Forms  329. 

E.  Indorsement  of  Approval  on    Un- 

dertaking on   Injunction. 
I  approve  the  within  undertaking  as 
to    its   form   and    manner   of    execution 
(and    certify    that    the    within    named 

surety   is   worth dollars   over 

and  above  all  debts  and  responsibilities 
he  owes  or  has  incurred).  2  Abb. 
Forms  330. 

F.  Undertaking    on    Injunction 

Against   Corporation. 

Whereas  A.  B.  is  about  to  apply  (or 
has  applied)  for  an  injunction,  which 
may,  among  other  things,  suspend  the 
general  and  ordinary  business  of  the 
defendants,  the  Z.  Company,  ^who  are  a 
corporation: 

Now,  therefore,   we    (the   said   A.   B., 

of ,  and)  C.  D.,  of  No. 

street,  in  the  city  of 


merchants,  and  E.  F.,  of  the  village 
of ,  builder,  undertake,  pursu- 
ant to  the  statute,  that  the  plaintiff 
shall    pay    all    damages,    not    exceeding 

the  sum  of dollars,  which  such 

corporation  shall  sustain  by  reason  of 
the  injunction,  if  the  court  shall  finally 
decide  that  the  plaintiff  was  not  en- 
titled to  such  injunction.  And  the 
damages  maj'  be  ascertained  by  a  ref- 
erence, or  otherwise,  as  the  court  may 
direct. 

Signed  and  delivered  in  presence  of 
(witness).     2  Abb.  Forms  330. 

G.  Bond  on  Obtaining  Injunction  To 
Stay  Proct  ( ilings. 

Know  all  men  by  these  presents,  that 

we,    A.    B.,    of    No.   • 

street,  in  the  city  of  M.,  and  C.  D.,  of 

the    village   of ,   are   held   and 

firmly   bound    unto    Y.   Z.,    of , 

in   the  sum   of dollars,  lawful 

money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said  Y.  Z.,  his 
executors,  administrators,  or  assigns; 
for  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs, 
and  our  executors  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals.  Dated 
the  day  of ,  18 — . 

Whereas  the  above  named  A.  B.  has 
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appHod     to     tho cowvi     of 

for  an  injunction  to  stay  pro 

coodinps  by  said  Y.  Z.,  in  a  certain 
personal  action  pondinp  in  the  said 
court.  wl\oroin  the  said  Y.  Z.  is  plain- 
tiflF.  and  the  said  A.  B.  is  defendant, 
after  (verdict  and  before")  .iiidRnient 
therein: 

Now,  the  condition  of  tliis  obliga- 
tion is  such  that  if  the  above  boiuideii 
A.  B.  shall  well  and  truly  pay  unto 
the  said  Y.  Z.,  his  executors,  adminis- 
trators and  assigns,  all  such  damages 
and  costs  as  may  be  awarded  to  him 
or  them  by  the  court,  at  the  final  hear- 
ing of  tile  cause  (and  if  deposit  is 
dispensed  with,  add:  and  shall  also  pay 
the  sum  of — specify  amount  of  deposit 
— whenever  ordered  by  the  said  court), 
then  this  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 
(Signatures  and   seals.) 

Signed,  sealed  and  delivered  in  the 
presence  of  (witness).  2  Abb.  Forms 
330. 

H.  Affidavit  of  Sufficiency  of  Bond 
on  Injunctions. 

C.  D..  a  surety  in  the  within  (or 
annexed)  bond,  being  duly  sworn,  says 
that  he  is  a  householder,  resident  with- 
in  this   state,   to-wit,   at ,  and 

that     he     is     worth     dollars 

(amount  of  bond)  over  and  above  all 
debts  and   demands   against    him. 

(Acknowledgment  or  proof.)  2  Abb. 
Forms  331. 

I.  Order  Dcnyinri  Motion  for  Injunc- 
tion   Without    Prejudice. 

Upon  reading  (the  complaint  in  this 
action,  and  atfidavit  of  M.  N.),  and  on 
hearing  0.  P.  for  the  plaintiff: 

Ordered,  that  the  plaintiff's  motion 
for  an  injunction  be  denied,  without 
prejudice  to  its  renewal  upon  the  same 
or  other  papers.     2  Abb.  Forms  332. 

J.  Injunction  hy  Judge's  Order, 
Common   Form    (a). 

It  appearing  satisfactorily  to  me  by 

the    affidavit    of (the    above 

named    plaintiff,    and    of    M.    N.,    dated 

on  the  day  of ,  18 — ), 

that  sufficient  grounds  for  the  order  of 
injunction    exists: 

I  do  hereby  order  that  the  defendant 
Y.  Z.,  his  agents  and  servants,  refrain 
£rom  (here  state  acts  to  be  enjoined; 
Bee  III.  A,  1,  III.  L),  until  the  further 
order  of  this  court;  and  in  case  of  dis- 
obedience   to    this    order,    you    will    be 


liable    to    tlie    luiiiishinent   therefor   pre- 
scribed by  law. 

(Date.) 

(Signature   of  judge.) 
Justice   of court. 

(Signature  of  ])laintiff's  attorney.) 

2    Abb.   Forms  334. 
Injunction   by  Judge's  Order  (b). 
In  the  name  of  the  people  of  the  state 

of   New   York.      (Address   to    defend- 
ant): 

Fur  the  causes  stated  in  the  annexed 
(complaint   and    allidavits): 

You   are  commandi'd  to   refrain  from 

,  until  the  further  order  of  the 

court. 

(Date.) 

(Signature   of  judge.) 
Justice  of  court. 

(Signature  of  plaintiff's  attorney.) 

2  Abb.  Forms  335. 

K.     Injunction  by  the  Court. 
At     a     special    term    of    the 

court      of     ,      held      at      the 

in  tiic of  -, 


on    the 

IS . 


(lay     of 


Present:    M.   N.,  justice. 

(Title   of   the   cause.) 

On  reading  and  filing  the  complaint 
in    this    action    (and    the    affidavits    of 

and ,      dated      the 

day   of  ,    18—),   and 

on  motion  of  0.  P.,  counsel  for  plain- 
tiff: 

Ordered,  that  the  above  named  de- 
fendant Y.  Z.,  his  agents  and  servants, 
be  commanded  to  refrain  from  (here 
state  acts  enjoined),  until  the  further 
order  of  this  court. 

Enter. 
(Initials  of  judge.) 

(Signature  of  plaintiff's  attorney.) 

2  Abb.  Forms  335. 

L.  Certified  Copy  of  Injrmction  by 
Court  for  Service. 

(As  above,  except  that  instead  of 
the  direction  to  enter,  is  subscribed 
the  signature  and  addition  of  the 
clerk.)      2  Abb.  Forms  335. 

M.  Order  To  Show  Cause  Why  In- 
junction Should  Not  Issue,  With 
Eestraint   Mean  irhile. 

On  the  annexed  affidavit  (or  com- 
plaint verified  by  the  allidavit  of  the 
[ilaintiff).  let  the  defendant  show  cause 
before  me  (or  at  a  special  term  of  this 

court)     at ,    on    the 

day  of  ,  18 — ,  why  an  injunc- 
tion should  not  be  issued  restraining 
him    from    (here    state    acts    to    be    en- 
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joined;  see  III,  A,  1,  ITT,  L),  and  for 
such  other  or  further  relief  as  may  be 
just. 

And  it  is  further  ordered  that  said 
defendant,  his  agents  and  servants,  be 
in  tlie  meantime  restrained,  and  is 
hereby  forbidden  to  suffer  or  commit 
any  of  said  acts  until  the  further  order 

of  the court. 

(Signature  of  judge.) 
Justice  of court. 

2   Abb.   Forms   335. 

N.  Preliminary  Injunction,  With  Or- 
der To  Show  Cause. 

On  the  sworn  complaint  in  the  above 
entitled  action,  and  on  the  affidavit  of 
X.  M.  therein,  a  motion  being  made  by 
D.  B.,  of  counsel  for  the  plaintiff,  for 
a  preliminary  injunction  against  the 
defendant,  and  sufficient  reason  appear- 
ing why  the  same  should  be  granted: 

It  is  hereby  ordered  that,  until  the 
further  order  of  this  court  (here  state 
acts  to  be  enjoined;  see  III,  A,  1,  III, 
L). 

And  on  the  complaint  in  this  action, 
and  said  affidavit  of  X.  M.,  let  the 
defendant    or   its    attorney   show   cause 

before  this  court,  on  the day 

of  instant,  at o'clock 

-noon    on    that    day,    at 


in    the    

the  city  hall  in  the  city  of  ^'ew  York, 
why  the  foregoing  order,  or  some  order 
to  be  made  of  like  purport  and  effect, 
should  not  be  continued  in  full  force, 
and  until  the  final  judgment  and  decree 
in  this  suit;  and  until  the  foregoing 
order  is  modified,  let  the  same  be  in 
full  force  and  effect. 

(Signature  of  judge.) 
Justice   of court. 

(Signature  of  plaintiff's  attorney.) 

2  Abb.  Forms  336. 

O.  Injunction  Afininst  Banlinfj  Cor- 
poration, Jl'ith  Order  To  Shorn 
Cause  Why  Ii'ccciicr  Should  Not 
Be  Appointed. 

It  appearing  by  the  complaint  in 
this  action,  and  tlie  affidavit  of  the 
plaintiff,  that  the  defendants  are  a  cor- 
I)oration  or  association,  having  V)anking 
j)OWprs,  and  exercising  the  business  ot 
hanking  under  the  laws  of  this  state, 
and  that  they  have  refused  and  are 
unable  to  pay  their  debts;  and  it  ap- 
pearing, also,  tliat  tlic  jilaintiff  is  a 
creditor  of  such  corporation  or  associa- 
tion, and  that  this  action  has  bcci 
commenced  by  the  service  of  a  copy 
of  the  summons  and  complaint  herein 
on  the  said  defendants: 


Therefore,  on  reading  and  filing  the 
said  complaint  and  proof  of  service, 
and  an  undertaking  with  sureties  ap- 
proved by  this  court,  and  on  motion 
of  J.  B.,  of  counsel  for  the  plaintiff, 
the  defendants  appearing  by  their 
counsel  D.  L.,  and  admitting  notice  of 
this  application,  it  is  ordered  that  the 
defendants  and  their  officers  be,  and 
they  are  hereby  enjoined  and  restrained 
from  paying  out,  or  in  any  way  trans- 
ferring or  delivering  to  any  person  any 
of  their  moneys,  property,  or  effects, 
until  the  further  order  of  this  court 
(except  so  far  as  to  receive  payment 
of  the  same  in  specie  or  bills  of  other 

banks   of   the   city   of ).      But 

the  defendants  are  not  enjoined  from 
delivering  up  securities  to  which  they 
have  no  claim. 

And  it  is  further  ordered,  that  the 
said  defendants  show  cause  before  this 

court,    on   Thursday,   the   day 

of   instant,    at    the    chambers 

thereof,  city  hall,  New  York,  at  the 
opening  of  the  court,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  one 
or  more  receivers  should  not  be  ap- 
pointed to  take  charge  of  their  prop- 
erty and  effects,  with  the  usual  powers 
of  receivers  in  like  cases,  and  accord- 
ing to  the  statutes  in  such  cases  made 
and  provided.     2  Abb.  Forms  336. 

P.     Dissolution. 

1.     Notice    of    Motion    To    Dissolve 

or   To  Modify  Injunction. 

Please  take  notice  that  on  (designate 

papers),  the  undersigned  will  move  the 

court,   at  a  special  term   to  be   held   at 

,     on     the day     of 

,  18 — ,  at  o'clock   in 

-noon,  or  as  soon  thereafter 


tho 

as  counsel  can  be  heard  (or  will  move 
before — designating  the  judge  who 
granted   the  order — at   his  oflicc   in   the 

city  of ,  on  the  day 

of  ,  18—,  at  o'clock 

in   the  noon),  that  the   injunc- 


tion issued  in  this  action  be  dissolved 
(or  be  modified  so  as  to  permit  defend- 
ant to,  etc.),  witli  costs;  and  for  such 
other  or  further  relief  as  may  be  just. 
2  Abb.  Forms  3o3. 

2.     Order    Dissolving    Injunction. 

(If  made  by  the  court,  say:  "At  a 
special   term,"  etc.) 

On  reading  and  filing  tho  answer  of 
the  defendant  (and  the  affidavit  of  G. 
If.),  and  on  motion  of  M.  N.,  counsel 
for  defendant,  and  after  hearing  O.  P., 
counsel  for  plaintiff   (or  and   on   proof 
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of  sorv'u'O  of  notioo   of  motion,   ;iiul    no 
ono   apponrui};')    in    oiipusitinn: 

Ordi'iod.*   that  tho  injunction  grantod 
by   nu'    (or  by   A.   li.,  a  justice   of   tiiiH 

court,    or    county    juiljje     of 

county),     on     tiio day     of 

-,      T8 — ,      apainst      tlio      above 


named   Y.  Z.   be  vacated  and   dissolved 

(with  dollars   costs,   to   abide 

the  event  of  the  action).  2  Abb. 
Forms   SoS. 

3.  Order  Dissohiiuj  Injunction  on 
Ground  of  Abatement. 
(As  in  precedino;  form  to  the  *,  con- 
tinuing:): Tiiat  the  ])laintitl'  (or  the 
Icfjal  ropresentatives  of  the  deceased 
plaintiff)  revive  tliis  action  against  the 
(legal  representatives  of  the)  defend- 
ant  within days;    or   that,   in 

default  thereof,  the  injunction  granted 
herein  by  me  (or  my  M.  N.,  a  justice 
of    this    court,     or     county     judge     of 

county),  on  the  day 

of ,    18 — ,    against    the    above 

named  Y.  Z.  be  vacated  and  dissolved, 

with dollars    costs.      2    Abb. 

Forms  354. 

Q.     Da  mages. 

1.     Notice   of  Motion    To  Afscertain 
Damar/es   by  Injunction. 
Please  take  notice  that  on  the  under- 
taking   and    other    proceedings    in    this 
cause,    the    undersigned    will    move    the 
court,  at   a  special  term   to  be   held   at 

,     on     the     day     of 

,   18 — ,   at o'clock   in 


the 


-noon,  or  as  soon  thereafter 


as  counsel  can  be  heard,*  for  a  refer- 
ence to  ascertain  the  damages  sus- 
tained   by    reason     of     the     injunction 

granted   in  this  cause   on   the  

day    of    last;    and    for     such 

other  or  further  order  as  may  be  just 
(and  for  the  costs  of  this  motion).  2 
Abb.  Forms  354. 

2.     Order  of  Reference  as  Damages 
by   Injunction. 

On  reading  and  filing  notice  of  this 
motion,  and  on  motion  of  M.  N.,  coun- 
sel for  defendant,  after  hearing  O.  P., 
counsel  for  plaintiff: 

Ordered,  that  it  be  referred  to  Q.  R., 
to  ascertain  the  damages  sustained  by 
tho  defendant  by  reason  of  the  said 
injunction,   and   to   report  the   same   to 

the    court    (and    that days' 

notice  of  the  hearing  be  given  to  C.  D. 
and  E.  F.,  the  sureties  named  in  the 
undertaking  givi-n  on  obtaining  said 
injunction).      2   Abb.   Forms   3.j1. 


3.     Notice    of    Motion    To    Confirm 

lujxrrt    of    lufcrec   on     Dam- 

a</cs   liy  Injunction. 

(As  in  II,  C^,  1,  to  tho  *,  continuing): 

to    confirm    the    rejjort    of    tho    referee, 

appointed     on     tho     day    of 

-,  IS — ,  to  ascertain  the  defend- 


ant's damages  by  reason  of  tho  injunc- 
tion heretofore  granted  in  this  action 
(and  for  judgment  thereon  against  tho 
sureties);  and  for  such  other,  etc. 

(Date.) 

(Signature.) 

(Address  to  plaintiff's  attorney  and 
to  sureties.) 

2  Abb.   Forms  355. 

4.     Ordtr  Confirming  Jleport  as   To 
Damafjcs  by  Injunction. 

On  reading  and  filing  the  annexed 
order  to  show  cause  (or  notice  of  mo- 
tion), and  affidavit  and  certificate,  and 
the  referee's  report,  and  the  evidence 
on. which  the  same  was  founded,  and 
on  motion  of  M.  N.  for  tho  defendants, 
and  after  hearing  O.  I',  for  plaintifVs, 
and  for   (the  sureties)    in   opposition: 

Ordered,  that  the  said  report  of  tho 
referee  herein  be,  and  the  same  hereby 
is,    in    all    respects,    confirmed    (except 

as  to  the  item  of  dollars,  paid 

by  the  defendants  to  the  constable  for 
his  services  in  taking  possession  of  tho 
property,  and  attending  to  sell  tho 
same;   and   as   to  that  item,  that   it   be 

reduced    to dollars,    and    thafc 

on  the  defendant's  consenting  to  such 
reduction  the  report  be  thereon  con- 
firmed), with  dollars  costs  of 

this  motion.     2  Abb.  Forms  355. 

III.     Statements  of  Matters  Enjoined. 
A.     Concerning   Seal   Property. 

1.  Injunction     Against     Waste     or 

A  lienation. 

From  pulling  down  or  otherwise  in- 
juring the  buildings  standing  on  the 
jjremises  hereinafter  described,  or  any 
part  thereof,  or  from  committing  any 
waste,  spoil,  or  destruction  upon  the 
said  premises,  and  from  executing  and 
})rocuring  to  be  executed  any  convey- 
ance of  the  said  premises,  to  any  jier- 
son  or  persons  other  than  to  the  plain- 
tiff,  or  as  he   shall   direct. 

The  said  premises  are  known  aa 
,  and  are  bounded  and  de- 
scribed as  follows  (description).  2 
Abb.  Forms  338. 

2.  Injunction   Against     Waste     by 

Plowing  or  by  Cutting   Tim- 
ber. 
From    plowing  up   any   of  the   fields 
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forming  part  of  the  premises  (desig- 
nating them),  from  cutting  down,  fell- 
ing, barking,  or  otherwise  wasting  or 
iufpairing  any  timber  trees,  or  under- 
wood standing  and  growing  on  (desig- 
nating the  premises),  and  from  com- 
mitting any  further  or  other  waste  or 
spoil  in  or  upon  the  said  land  and 
premises.      2    Abb.    Forms    338. 

3.  Injunction  Against  Waste  in 
Eespect  of  House  or  Orna- 
mental Trees. 
From  committing  waste,  spoil,  or  de- 
struction in  the  mansion  or  other 
houses  upon  (designate  the  premises), 
and  from  cutting  down  any  timber  or 
other  trees  growing  upon  the  said  es- 
tates, which  are  planted  or  growing 
there  for  the  protection  of  the  said 
mansion  and  other  houses  belonging  to 
the  said  estates,  or  for  the  ornament 
of  the  said  house,  or  which  grow  in 
lines,  walks,  or  vistas,  or  otherwise  for 
the  ornament  of  the  said  houses,  or  of 
the  gardens,  parks,  or  pleasure  grounds 
thereunto  belonging;  and,  also,  to  re- 
strain him,  his  servants,  workmen  and 
agents  from  cutting  down  any  timber 
or  other  trees,  except  at  seasonable 
times,  and  in  husband-like  manner; 
and  likewise  from  cutting  saplings  and 
young  trees  not  fit  to  be  cut,  as  and 
for  the  purposes  of  timber.  2  Abb. 
Forms  338. 

4.  Injunction    Against    Working    a 

Mine. 
From  working  the  veins  or  seams  of 
coal,  iron,  stone  and  other  minerals 
lying  in,  upon  or  under  the  (designate 
lands),  and  from  digging,  getting  and 
carrying  away  or  selling  or  disposing 
of  the  coal,  culm  and  iron,  stone  and 
other  minerals  produced  therefrom.  2 
Abb.  Forms  339. 

5.  Injunction     Against    Tenant    of 

Mine. 
From  carrying  the  brick-clay,  or 
bricks  or  tiles  made  thereof,  oil  the 
land  (designating  it);  from  working 
away  suflicient  barriers  in  the  seam  in 
the  parts  adjoining;  from  making  a 
communication  into  adjoining  coileries, 
and  from  draining  any  other  mines,  or 
permitting  the  same  to  be  drained,  by 
means  of  the  demised  colliery;  and 
from  permitting  the  communication 
complainod  of  to  continue  open,  and 
from  permitting  any  water  to  flow 
through  tlie  same  into  the  demised  col- 
liery; and  from  raising,  by  means  ot 
the    shafts    on    the     demised     prcraiseo, 


any  coal  of  any  other  proprietor;  and 
from  carrying  the  same  over  the  de- 
mised premises.     2  Abb.  Forms  339. 

6.  Injunction     Against     Undermin- 

ing Plaintiff's  Land. 
From  excavating  or  removing  any 
soil  from  any  laud  adjoining  the  plain- 
tiff's premises  (designating  them), 
which  shall  cause  the  plaintiff's  land, 
by  reason  of  the  withdrawal  of  its  lat- 
eral support,  to  fall  away  or  subside. 
2  Abb.  Forms  341. 

7.  Injunction     Against     Eemoving 

Fixtures. 
From  removing  or  causing  to  be  re- 
moved   from    the    premises    hereinafter 
described  any   bricks,    timber,   building 
materials,  copper  pans  or  fixtures.    Said 

premises    are    known    as ,    at 

. — ,    and    described    as     follows: 

(description).     2  Abb.  Forms  340. 

8.  Injunction  Against  Taking  £ents 

and  Profits. 
From    collecting,   receiving,   or   inter- 
meddling with  the  rents  and  profits  of 

the    premises    known    as    ,    at 

,    and    described     as     follows: 

(description).     2   Abb.   Forms   340. 

9.  Injunction  Against   Taking  Pos- 

session    of     Lands      Without 
Payment. 

From  entering  upon  any  part  of  the 
lands  hereinafter  described,  until  the 
said    defendants    sliall    have    paid     the 

pliiintiff dollars;    and    that   if 

the   said   defendants   shall   not   pay   the 

said  sum  of dollars,  being  the 

residue  of  the  purchase  money  of  said 

lands,    by    the    said    day     of 

,   then,   and  in   such   case,   the 

said  defendants  are  hereby  restrained 
from  in  any  wise  proceeding  with  the 
works  of  their  railroad,  in,  upon  or 
over  any  part  of  the  said  lands. 

The    said    premises     are     known     as 

,    and    bounded    and    described 

as  follows:  (description).  2  Abb. 
Forms  339. 

10.  Injunction  Against  Erection, 
and  To  Compel  Bemoval,  of 
Buildings. 

From  continuing  the  projected  build- 
ings, or  commencing  any  other  build- 
ings whatever,  on  the  garden  or  plot 
of  ground  described  as  follows  (de- 
scription), or  any  part  tliereof;  and 
also  from  permitting  such  jtart  of  the 
said  buildings  as  have  been  already 
erected  on  the  said  garden  or  plot  of 
ground  from  remaining  thereon.  2 
Abb.   Forms   341. 
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n.      Iiijnm-tioit      Aiiiiinst      Ohstruit- 
ill;/    l.ii/ht!;. 

From  rolmiltliiijj  or  I'oiiiplct  iiii^,  or 
imi>rovinn  tlic  inossiiajiji'  or  ilwcllin^i 
bouse  (iU<si>;n;itiiifj  it),  or  maUiiit::  or 
crcctiiitJ  :uiy  building  or  iniprovomonts 
■wliatsoovor,  or  in  such  a  niannor  as  to 
darken,  injure  or  obstruct  any  of  the 
(ancient)  litjhts  or  windows  of  tlio 
plaintitV's  niessuafjes  or  tenements,  or 
cither  of  them  (desifjnatino;  tliem),  un- 
til the  further  order  of  the  court.  2 
Abb.  Forms  84 1. 

Noir. — Ancient   Hght   doctrine   is  not 
generally  accepted  in  Ignited  States. 
111.     Injunction     Apainst     Violation 
of  Covenant  To  Build. 

Prom  erecting  upon  (here  designate 
the  land)  any  brewery,  or  other  build- 
ing, except  one  private  house  or  orna- 
mental cottage,  to  be  erected  on  (des- 
ignating what  part).  2  Abb.  Forms 
342. 

13.  Injunction     Against     Underlet- 

tin(j. 
From  granting  or  making,  or  con- 
tracting to  grant  or  make,  any  leases, 
underleases,  or  assignments  of  any  part 
of  the  premises  (designating  them),  de- 
mised by  A.  B.  to  C.  D.  by  a  lease 
dated  on,  etc.     2  Abb.  Forms  343. 

14.  Injunction     Against     Carrying 

on     Business    Forbidden     by 

Lease. 
From    carrying   on   the    auction   busi- 
ness, or  selling  goods  at  public  auction, 
in    the    store,    No. 
street,    in    the    city    of 


;    and 

from  conducting  therein  any  business 
other  than  the  regular  dry  goods  job- 
bing business.     2  Abb.  Forms  343. 

B.     Against  Nuisance. 

1.  Injunction   Against  Noisy  Bells. 
From    tolling    or    ringing   the    chapel- 
bell  and  the  church-bells  in  the  

church,    at ,    or    any    of    such 

bells,  and  from  permitting  the  said 
bell  or  bells,  or  any  of  them,  to  be 
tolled  or  rung  so  as  to  cause  or  occa- 
sion any  nuisance,  disturbance  or  an 
noyance  to  the  plaintiff  and  his  family 
residing  in  his  dwelling  house  at  (des- 
ignating residence).  2  Abb.  Forms 
340. 

2.  Injunction    Against   Continuance 

of  Slaughter  House. 
From  occupying  a  building  erected 
by  the  defendant  Y.  Z.  on  the  north 
side  of  Twelfth  street,  between  Fifth 
and  Sixth  avenues,  in  the  city  of  New 
York,   as   a   slaughter    house,   and   from 


slaughtering  any  animals  in  such  build- 
ing, and  from  permitting  the  building 
to  be  ust>d  as  a  slaughter  house.  2 
Abb.   Forms  310. 

3.  Injunction  Against  Nuisance, 
Burning  Brief:. 
From  burning  or  manufacturing,  or 
causing  to  be  burnt  or  mannfact\ired, 
bricks  on  a  piece  of  land  or  i)remises 
in  the  defendant's  possession  (describe 
the  premises  by  name  or  al)uttalfl,  or 
otherwise.  If  by  abuttals,  the  di'scrip- 
tion  may  be  thus:  abutting  on  the  east, 
south  and  west  on  the  lands  and  prem- 
ises   of    the    plaint?tr),    situate    in    the 

town    of in    the     county     of 

• — ,    and    whereon     is     erected    a 

brick  kiln,  so  as  to  occasion  damage 
or  annoyance  to  the  plaintiff  as  owner, 
or  to  his  tenants  respectively  as  oc- 
cupiers, of  a  dwelling  house  of  the 
plaintiff  (describe  the  plain! itf's  prem- 
ises), situate   in  aforesaid.     2 

Abb.  Forms  340. 

C.  Transfers   of   Property. 

1.  Injunction  Against  Transferring 

Negotiable  Paper. 
From  indorsing,  assigning,  or  in  any 
way  transferring  (here  describe  the 
note  or  bill,  e.  g.,  thus),  a  bill  of  ex- 
change drawn  by  M.  N.  upon  the  above 
named  A.  B.  for  dollars,  bear- 
ing date  on  or  about  the day 

of ,  18 — ,  and  payable 

months  after  said  date,  and  accepted 
by  said  A.  B.      2  Abb.  Forms  343. 

2.  Injunction  Against   Transfer  of 

'stock. 
From    selling,   or   transferring,   or   in- 
cumbering,   shares  of  the  capi- 
tal   stock    of    the    company, 

standing    on    the     books     of     the     said 

company  in  the  name  of ;  and 

the  said  company  are,  in  like,  manner, 
restrained  from  permitting  such  sale, 
transfer,  or  incumbering  (and  from 
paying  any  dividend  thereon),  without 
the  order  and  direction  of  this  court. 
2   Abb.    Forms   343. 

3.  Injunction  Against  Transferring 
1       Assets. 

From  selling,  assigning,  transferring, 
pledging,  or  otherwise  disposing  of,  any 
of  his  property,  except  what  is  by  law 
exempt  from  execution;  or  from  in  any 
manner  interfering  therewith  until  the 
further  order  of  the  court.  2  Abb. 
Forms   344. 

D.  Copyrights,    Trade    Marks,    Etc. 

1.     Injunction     Against    Publishing. 
From  printing,  publishing,  or  causing 
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or  being  in  any  way  concerned  in  the 
printing,  publisliing,  or  selling,  or  ex- 
posing to  sale,  or  otherwise  disposing 
of,  any  copies  of  (designate  book),  or 
any  other  book  purporting  to  be  or  re- 
sembling the  book  so  printed,  published 
and  sold  by  or  for  plaintiff  (other  than 
and  except  plaintiff's  own  selection, 
printed  and  published  by  plaintiff's 
order,  and  for  plaintiff's  own  use  and 
benefit.     2  Abb.  Forms  344. 

2.  Injunction     Apainst     FuhlisMng 

Private   Letter. 
From    printing,    publishing,    circulat- 
ing, or  in  any  manner,  either  by  writ- 
ing or  otherwise,   making  public   a   let- 
ter written   by   M.   X.   on   or  about  the 

• day    of    ,    IS — ,    and 

forwarded  to  O.  P.  at  ,  or  any 

part  thereof.     2  Abb.  Forms  344. 

3.  Injunction     Against     Disclosure 

of  Secrets  by  Cleric. 
From  taking  or  retaining  any  copies 
of,  or  extracts  from,  any  of  the  books, 
papers,  documents,  or  extracts  of  the 
above  named  A.  B.  &  Co.,  or  either 
of  them,  in  the  possession,  custody,  or 
power  of  the  defendant;  and  from 
communicating  the  said  particulars,  or 
the  contents  thereof,  or  any  of  the 
information  therein  contained,  to  any 
person  or  persons  whatever;  and  from 
communicating  any  of  the  information 
possessed  or  acquired  by  him  relating 
to  the  said  co-partnership,  or  the  affairs 
or  secrets  thereof,  or  the  clients  there- 
of, by  means  of  his  having  been  em- 
ployed as  accountant  or  clerk  by  said  A. 
B.  &  Co.,  and  having  access  to  said 
books,  papers,  and  documents.  2  Abb. 
Forms  344. 

4.  Injunction     Ar/ainst    Use    of    a 

Secret  in  Trade  by  One  Who 
Acquired  it  in  Violation  of 
Contract. 
From  selling,  or  causing  or  procuring 
to  be  sold,  under  the  title  and  designa- 
tion of  "Morison's  Universal  Medi- 
cine," or  "  Morison 's  Vegetable  ^'ni- 
versal  ^rodicine,"  any  medicine  made 
or  manufactured  by  the  defendant,  or 
by  or  under  his  order  or  direction;  and 
from  making  or  compounding  any  med- 
icines according  to  the  secret  in  the 
complaint  mentioned,  etc.;  and  from  in 
any  manner  using  the  secret  of  com- 
jiounding  the  said  medicines,  or  any 
part   thereof.     2  Abb.    r-'orms  34o. 

5.  Injunction       Aqninst      Infringe- 

ment of  Trarlc-AfnrTc. 
From     selling    or    exposing    for    snie, 
or  procuring  to   be   sold,  any  composi- 


tion or  blacking  described  as,  or  pur- 
porting to  be,  blacking  manufactured 
by  Day  &  Martin,  in  bottles,  having 
affixed  thereto  such  labels  as  are  men- 
tioned in  the  complaint,  or  any  other 
labels,  so  contrived  or  expressed  as,  by 
colorable  imitation  or  otherwise,  to  rep- 
resent the  composition  or  blacking  sold 
by  the  said  defendant  to  be  the  same 
as  that  manufactured  and  sold  by  the 
plaintiff;  and  from  using  trade-cards, 
so  contrived  or  expressed  as  to  repre- 
sent that  any  composition  or  blacking 
sold,  or  proposed  to  be  sold  by  the 
defendant,  is  the  same  as  that  manu- 
factured or  sold  by  the  plaintiff.  2 
Abb.  Forms  345. 

C.  Injunction  Against  Infringe- 
ment of  Sign. 
From  running,  or  in  any  manner 
using  or  causing  to  be  used,  for  the 
conveyance  of  passengers,  any  omni- 
bus, having  painted,  stamped,  printed, 
or  written  thereon  the  words  or  names, 
"London  Conveyance,"  or  "Original 
Conveyance  for  Company,"  or  any 
other  names,  words,  or  devices  painted, 
stamped,  printed,  or  written  thereon, 
in  such  manner  as  to  form  or  to  be  a 
colorable  imitation  of  the  names, 
words,  and  devices  painted,  stamped, 
printed  or  written  on  the  omnibuses  of 
the  plaintiffs.     2  Abb.  Forms  345. 

E.     Partnerships. 

1.  Injunction    Against    Interfering 

With  Partnership  Matters. 
To  restrain  the  defendant  Y.  Z.  from 
selling,  assigning,  or  transferring,  re- 
ceiving, collecting,  discharging,  or  in- 
cumbering, or  in  any  manner  disposing 
of  or  interfering  with  any  portion  of 
the  property,  real  or  personal,  of  tho 
co-partnership  heretofore  (and  now) 
existing  between  the  plaintiff  and  de- 
fendant, and  of  which  an  accounting  is 
sought  in  tliis  action,  or  of  the  debts, 
accounts,  and  demands,  contracts,  bills, 
bonds,  notes,  or  evidences  relating 
tlH>reto,  things  in  action,  or  other  equit- 
able property  or  interests  and  eflocts 
of  any  kind  whatever  of  said  co-part- 
nership, or  in  which  they  have  an  in- 
terest, and  from  doing,  or  suffering  to 
be  done,  any  act  or  thing  to  enable 
any  person  to  obtain  any  portion  of 
said   property.     2  Abb.  Forms  347. 

2.  Injunrlinn    Against    Jntrrfering 

With  Partner's  liights. 
Froi7)    a|i|ilying    any    of    the    monoya 
nnd  effects  of  the  co -part nersliip  other- 
wise than  in  the  ordinary  business,  and 
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from  obstnii'tiiif:  or  iiitorforiiijj  with 
till'  plaiiitilV  in  tlio  oxorciso  and  OJi- 
joyiniMit  of  liis  rij,'lils  iiiulor  tlie  part- 
uership   articles.     '2   Abb.   Forms   347, 

F.  Iiijuin'twn      A(i(iiiist     Jit<n(ioni:ih 

tion  of  Cor ixtra lion. 
That  tho  said  corporation,  and  llio 
agents  and  ollicors  thereof,  be  re- 
strained from  conveying,  assigning,  or 
making  over  tlie  real  and  personal 
property  of  the  city,  or  any  part  there- 
of, to  any  person  or  persons,  ui)on  and 
for  the  purposes  (designating  those  in- 
tended), or  any  of  such  purposes,  or 
in  any  other  manner,  in  furtherance 
of  the'  intention  of  the  society  to  sur- 
render the  existing  charter;  and  from 
aflixing  the  common  seal  of  the  society 
to  any  deed  or  instrument  for  such 
purposes,  or  any  of  them;  and  from 
surrendering  the  existing  charter,  and 
aflixing  the  common  seal  of  the  society 
to  any  deed  or  instrument  for  that 
purpose;  and  from  accepting  a  new 
charter,  or  any  charter,  inconsistent 
with  the  existing  charter  of  the  so- 
ciety.     2   Abb.   Forms   348. 

G.  Jiestraining    Proceedings    at    Law. 

1.  Injunction      Against      Entering 

Confession  of  Judgment. 
From  entering  up  judgment  on  a  war- 
rant of  attorney  (or  statement  of  con- 
fession), executed  hy  the  plaintifif  A. 
B.  to  the  defendant  Y.  Z.  (or  otherwise 
naming   the   parties),   and   dated   on    or 

about    the day    of   , 

18 — ,  and  from  commencing  any  pro- 
ceedings  thereon.      2   Abb.    Forms   347. 

2.  Injunction    Against    Proceeding 

in  Ejectment. 
To  restrain  the  defendant  Y.  Z.  from 
proceeding  further  against  the  plaintiff 
A.  B.  in  the  action  commenced  against 

him  in  the  court  of  this  state, 

for  the  recovery  of  the  possession  of 
(designating  premises),  with  their  ap- 
purtenances; and  also  from  instituting 
or  proceeding  in  any  new  or  other  ac- 
tion at  law  for  the  recovery  of  the 
possession  of  said  premises  or  any  part 
thereof.     2  Abb.  Forms  351. 

3.  Injunction    Against    Proceeding 

at  Law  on  Contract. 

To  restrain  the  defendant  Y.  Z.  from 

proceeding  further  in  his  action  at  law 

against  A.   B.,   above   named,  upon   the 

bond    of    the    said    A.    B.,     dated     the 

day    of ;    and    from 

instituting  or  proceeding  in  any  new 
or  other  action  at  law  upon  such  bond; 
and    from    commencing    any    action    or 


actions  against  the  phiintilV  for  tho 
recovery  of  (designating  the  alleged 
debt).     2  Abb.   Forms  3.")!. 

4.  Injunction    Against    Proceeding, 

IVith  Leave  To  Proceed  To 
Jndiimcnt. 
(As  aboNc,  adtling) :  Hut  you  are  at 
liberty,  without  prejudice  to  the  e(|uit- 
able  rights  of  the  plaiiititl",  to  jirocecd 
to  judgment  only  in  tiie  suit  at  law 
which  you  have  commenced  against  tlio 
said  A.  B.,  notwithstanding  tliis  injunc- 
tion.     2   Abb.  Forms  352. 

5.  Injunction   Against    Proceedings 

at  Law  in  Case  of  Inter- 
pleader, 
(Add  to  ill,  G,  3):  Upon  the  plain- 
tiff paying  into  the  hands  of  tlie  cleriv 
of  this  court  the  sum  of dol- 
lars, mentioned  in  the  complaint  in  this 
action.     2  Abb.  Forms  352. 

6.  Injunction    Against    Proceeding 

for  Dispossession. 
From   taking  any  proceedings  to  dis- 
possess the  i)laintiff  from  the  house  and 
lot.    No.    •   street,    m 


the   city   of 


-,   and   particularly 


from  issuing  an}^  warrant  of  removal, 
or  taking  possession  under  ])roceedings 
commenced  before  .Judge  M.   N.,  of  the 

county  of ,  on  the  ground  that 

the  demised  premises  were  deserted  l)y 
the  tenant  (or  that  rent  was  unpaid), 
2  Abb.   Forms  352. 

H.  Injunction  Against  Contractor 
Interfering  After  Forfeiling 
Contract. 

From  retaining  possession  of,  or  en- 
tering upon,  or  interfering  with,  the 
main  line  of  the  plaintilf's  railway 
from  11.  to  C,  and  the  branch  line  of 
railway  from  the  main  line  to  the  in- 
tended junction  with  the  M.  and  L. 
Railway  at  T.,  and  the  works  connected 
with  the  main  and  branch  lines  respect- 
ively; and  from  proceeding  in  any  man- 
ner to  construct,  complete,  or  repair 
the  works,  by  the  contract  of  the 
day  of  ,  18 — ,  agreed 


to  be  constructed,  completed,  or  re- 
paired, or  any  of  such  works;  and  from 
removing,  or  causing  or  permitting  to 
be  removed,  the  materials  of  any  de- 
scription being  on  or  about  the  said 
lines  of  railway  and  works,  or  any 
part  thereof  respectively,  or  any  of 
such  materials;  and  from  in  any  man- 
ner interfering  with  or  disturbing  tho 
possession  or  use  or  enjoyment  by  the 
company,  their  officers,  contractors, 
agents,    servants,    or    workmen,    of    the 
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Said  lines  of  railway  and  works,  or  any 
part  of  the  same  respectively;  and  from 
in  any  manner  obstructing  or  prevent- 
ing the  company,  their  officers,  con- 
tractors, agents,  servants,  or  workmen 
from  constructing,  completing,  or  repair- 
ing the  said  works  by  the  contract 
agreed  to  be  constructed,  completed,  or 
repaired,  or  any  of  such  works;  and 
from  in  any  manner  interfering  with 
or  preventing  the  company,  their  offi- 
cers, contractors,  agents,  servants,  or 
workmen,  in  the  use  or  employment  of 
the  said  materials  in  constructing, 
completing,  or  repairing  the  works,  or 
any  of  them.     2  Abb.  Forms  342. 

I.  Injunction  Againat  Eesuming  Prac- 
tice, After  Having  Hold  Busi- 
7iess. 

From    practicing    as    an    attorney    or 

solicitor  in  any  part  of ,  either 

in  his  own  name  or  in  the  name  of 
any  other  person;  and  from  endeavor- 
ing to  induce  any  persons  who  were 
the  clients  of  B.  &  C.  to  cease  or  ab- 
stain from  employing  A.  &  B.  as  their 
attorneys  or  solicitors.  2  Abb.  Forms 
344. 

J.  Injunction  Against  Authorizing 
Laying  of  Bailroad  in   City. 

That  an  injunction  order  may  be  is- 
sued by  this  court,  directed  to  the  said 
defendants,  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York, 
their  counselors,  attorneys,  solicitors, 
and  agents  restraining  and  enjoining 
them,  and  each  and  every  of  them, 
and  all  others  acting  in  aid  ot 
assistance  of  them,  from  granting,  or 
in  any  way  or  manner  authorizing,  J. 
S.  and  others,  the  persons  named  in  a 
resolution,  a  copy  of  which  is  hereto 
annexed,  or  their  associates,  or  any 
other  person  or  persons  whomsoever, 
the  riglit,  liberty  or  privilege  of  laying 
a  double  or  any  track  for  a  railway 
in  said  Broadway,  from  the  Soutli  Ferry 
to  .'ITth  street,  or  any  railway  wliatso- 
evcr  in  said  Broadway,  or  of  breaking 
or  removing  the  pavement,  or  in  any 
other  manner  to  obstruct  the  saia 
street,  prej)aratory  to  or  for  tiie  pur- 
pose of  laying  or  establishing  any  rail- 
way therein.     2  Abb.  Forms  341. 

K.  Injunction  Against  Laying  liail- 
Toad  in   City  Street. 

P^rom  entering  into,  or  upon,  (!reen- 
wich  and  Washington  streets  for  the 
purpose  of  laying  or  establisliing  a 
railroad  therein,  and  from  digging  up 
or    subverting    the    soil,    or    doing    any 


other  act  in  those  streets  tending  to 
incumber  them,  or  to  prevent  the  free 
and  common  use  thereof,  as  the  same 
shall  have  been  heretofore  enjoyed  (un- 
til compensation  shall  have  been  made 
therefor,  pursuant  to  the  provisions  of 
the   statute).     2  Abb.  Forms  342. 

L.  Injunction  Against  Stopping  a 
Way. 

From  stopping  up,  obstructing,  or  in- 
juring, or  from  continuing  to  stop  up. 
obstruct,  or  injure  the  free  passage  of 
(distinctly  designating  the  wav).  2 
Abb.  Forms  341. 


INJURIES    TO    PERSONS. 

I.  Declarations,  G36 

A.  Injuries,  Falling  Into  Area   Way, 

636 

B.  Against    Manufacturer    of    Eleva- 

tor, Injury   While   Testing,  637 

C.  Injury  to  Employe  Using  Defective 

Appliance,  638 

D.  Injury   to   Person   Passing  in    Un- 

loading  Wagon,  639 

E.  Injury    Caused    by    Defective    In- 
sulation of  Electric  Light  JVires,  639 

F.  Injury    to    Child     by     Improperly 

Guarding   Machinery,   641 

G.  Collision    Between   Eow   Boat   and 

Tug,  641 
II.     Injuries     by     Collision     Bcticecn 

'street  Cars,  642 
T.      Action  by  Being  Bun  Over  ll'hilc 

on    Tracl:,   643 

II.  Complaints,  643 

A.  Injuries     (.'a  used     by     Unguarded' 

Excavation    Near   Sidewalk,   643 

B.  Injury  to  Employe,  Defective  Ap- 

pliance, 644 

('.     Injuries  Beecived  at  Grade  Cross- 
ing, 644 

I).     Injuries   Caused   by    Train    Fulling 
Through    Bridge,    64.') 

F.     Injuries  bi/  Sutlden  Start  of  Train, 
646 

l'\     Injuries  on  Jumping  From  Street 
Car,   Collision    Being   Imminent, 
616 
in.     Defenses,   647 

A.  Alleging    Failure    To    Use    Proper 

Care,   647 

B.  Failure    To    Observe   Approach    of 

Train,    647 

C.  Sitting   Up  Act  of  God,  648 

I).     Chiim    Satisfied    and    Di,schargcd, 

649 
K.      SalisfiK'lioii    by  Cn-]),  f<  iidmil .   6  19 

IV.  Demurrer,  That  Negligence  Is  In- 

.snfticiently  Alleged,  <".  19 

V.  Reply  to  Claim  of  Satisfaction,  649 
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CROSS- REFEKKN^'i:^: 

Admiralty: 

Libel      for      Assault      and      Hnttor.N 
Ajrainst   Master  and  Mate. 

Animals:  ,^        .  . 

Doi-lar:ition    for   K-'.-pinj:    a    Hog    Ai- 

ouston\od   To  IVito; 
Comi.laint    for    Koopiii}:    a    Mischiev- 
ous  Dog,    by    Which    IMaiiitill     Was 

Bitten. 
ASSAl'LT    AND    BATTKRY  : 

Declaration    for    Common    Assault    on 

Person; 
Declaration,  Trespass  for  Assault  and 

Battcrv; 
Declaration    by    Master    for    Hattcry 

of   Servant; 
Declaration  by  Husband  for  l^attory 

of   Wife; 
Complaint    for    Assault    an<l     Flattery 

(a.  b); 
Complaint   for   Assault     and     P.attery 
and  False  Imprisonment. 
Case    (The    Action    of    Tbe.spass     on 
the)  : 

Declaration      Against      Occupier      ot 
House   for   Laying  Rubbish   in   the 
Street    Whereby   a     Carriage     Was 
Overturned. 
Death  by  Wrongful  Act: 
Notice   of  Injury; 
Complaint.    Death    by    Wrongful   Act 

Setting  Out  Defect; 
Notice    of    Injury    to    Railroad    Com- 
pany; 
Complaint   Against   Railroad   by   Per- 
sonal Representative  for  Negligence 
Causing  Death; 
Complaint    Against   Owner    of    Ware- 
house,   Walls    of    Which     Fell     on 
Deceased; 
Answer,     Setting     Up     Contributory 

Negligence; 
Declaration  Against  a  Railroad,  Run- 
ning Over   Intoxicated  Person. 
Master  and  Servant: 

Declaration  for  Negligence,  Not  Pro- 
viding a  Safe   Place  for  Employe; 
Complaint   by    Servant    of     Railroad, 

Injured  by  Defective  Machinery; 
Notice  to  Employer  of  Injury; 
Complaint    for     Wrongful     Discharge 
After    Agreement    To     Emjjloy     m 
Consideration    of   Release   for    Per- 
sonal   Injuries. 
Municipal  Corporations  : 

Complaint  Against  Municipality,  Neg- 
lect of  Excavation  in  Street. 
Negligence: 

Declaration  Against  Owner  of  (.'oach 


for  Negligenco  of  Servant  in  Driv- 
ing  Against    Chaise; 

Con'plaint,  Negligence  of  Servant  in 
Driving  Against  Plaintiff's  Ve- 
hicle; 

(•oiu])iaint    Against    Railroad,    Cross- 
ing Accident; 
*  Complaint    for    Laying     Rubbish     in 
Street       Whereby       Plaintiff       Was 
Thrown    Out    of   Carriage; 

Complaint  for  Keeping  Open  Dan- 
gerous Hatchway  Through  Which 
PlaintilT    Pell; 

Answer,  Plaintiff's  Own  Negligence 
in    Falling   Into    Hole. 

I.     Declarations. 

A.     Dechiration,    Injuries    Canned     by 
Falling    Into    Unguarded   Area- 
way. 
"And    whereas,    also,    the     said     de- 
fendant, before  and  on  March  19,  A.  D. 
1888,   was   the  possessor   and   owner   of 
certain    other    premises,    with    the    ap- 
purtenances,   situate    in    the     city     of 
Grand  Rapids,  in  the  county  aforesaid, 
upon   which  said  premises  the  said   de- 
fendant   owned   and   possessed   a   build- 
ing  which   was  occupied   and   used   for 
various  business  purposes,  a  portion  of 
said   building  being  used  as   a  theatre. 
"And  whereas,  there  now  is,  and  be- 
fore   and    on    the    same    day    and    year 
aforesaid   there   were,    several    separate 
public    entrances    and     exits     to     said 
building   on   the   east   side   thereof,   sit- 
uate upon   the   premises   aforesaid,   and 
there   now   is,   and    before   and   on   the 
same    day    and    year    aforesaid    there 
was,    a    sidewalk    built    on    said    prem- 
ises  upon   the   east   side   of   said   build- 
ing   for    all    persons    to    pass    and    re- 
pass   at    their    free    will    and    pleasure 
into    and    from    said    building,    as    well 
as   for    all    persons   to   pass   and   repass 
at    their    free    will    and    pleasure    from 
Pearl    street    to    Lyon    street,    in    the 
city    of    Grand    Rapids,    in    the    county 
aforesaid,    and    which    had    for    a    long 
time  theretofore  been  used  by  the  pub- 
lic   as   aforesaid,    and    which    said    user 
was    upon    the    invitation    of    the    said 
defendant,  and  with  his  full  knowledge 
and   consent. 

"And  plaintiff  further  avers  that 
there  now  is,  and  before  and  on  the 
same  day  and  year  aforesaid  there 
was,  a  certain  area  or  hole  opening 
into  a  certain  cellar  or  vault  of,  and 
belonging  to,  said  building  and  prem- 
ises of  the  defendant,  which  said  area 
or  hole  opening  into  said  cellar  or  vault 
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as  aforesaid  was  situate  on  said  prem- 
ises upon  the  east  side  of  said  build- 
ing, and  between  said  building  and 
said  sidewalk  so  built  along  the  east 
side   of  said  building,  as  aforesaid. 

"Yet  the  said  defendant,  well  knowing 
the  premises,  while  he  was  so  the  pos- 
sessor and  owner  of  the  said  building 
and  premises  with  the  appurtenances, 
and  while  there  was  such  area  or  hole 
as  aforesaid,  to-wit,  on  the  day  and 
year  aforesaid,  wrongfully  and  negli- 
gently permitted  the  said  area  or  hole 
to  be  and  continue,  and  the  same  was 
then  and  there,  so  negligently,  insuffi- 
ciently, and  defectively  guarded  that 
by  means  of  the  premises,  and  for 
want  of  proper  and  sufficient  guards 
to  the  said  area  or  hole,  the  said  plain- 
tiff, who  was  then  and  there  passing 
along  said  sidewalk  on  said  premises, 
situate  along  the  east  side  of  said 
building  as  aforesaid,  with  reasonable 
and  due  care,  and  without  negligence 
on  his  part,  accidentally  and  unavoid- 
ably fell  into  said  area  or  hole,  by 
means  whereof  the  said  plaintiff  then 
and  there  became  and  was  greatly 
hurt,  cut,  bruised,  and  wounded,"  etc. 
Brezee  v.  Powers,  80  Mich.  172,  45 
N.  W.  130. 

B.  Declaration  Against  Manufacturer 
of  Elevator  for  Injury  to 
Servant  of  Owner  While  Test- 
ing. 

And  for  a  second  count  in  this  be- 
half the  plaintiff  avers,  that  hereto- 
fore, to-wit:  on  the  2nd  day  of  Feb- 
ruary, 1S81,  Digby  V.  Belf,  Samuel 
Post  and  Charles  B.  Haynes,  doing  busi- 
ness under  the  name  of  the  Detroit 
Soap  Company,  employers  of  said  plain- 
tiff, were  engaged  or  about  to  en- 
gage in  the  manufacture  of  bar  soap; 
that  from  thence  to  the  time  of  the 
injury  hereinafter  mentioned,  said 
plaintiff  continued  to  be  the  servant 
of  said  employers,  whose  duty  it  was, 
together  with  other  servants  so  like- 
wise employed,  to  perform  general 
work  and  labor  in  the  manufacture 
of  said  Hoap,  and  handling  the  same 
during  the  different  processes  of  man- 
ufacture and  preparation  of  the  same 
for  market.  That  defendant  was  en- 
gaged in  the  business  of  manufacturing 
and  putting  up  manhinery,  and  pro- 
fessed to  be  skilful  in  the  erection  and 
setting  up  of  hoisting  apparatus, 
known  as  elevators,  and  comjietent  to 
construct    and    set    up    the    same    in    a 


workmanlike  manner,  and  in  such  com- 
plete   order    that    the    same,    with    rea- 
sonable   care,    could    be    used    and    run 
without     danger    of    injury    to    human 
life;     that    so    professing     his     compe- 
tency   as    aforesaid,    as    a    convenient 
means  of  delivering  said  soap  from  one 
floor    to   another    of   the   building   used 
and  occupied  by  the  employers  of  said 
plaintiff    for    the     manufacturing     pur- 
poses   aforesaid,     the     said     defendant 
constructed  and  set  up  in  the  building 
aforesaid,    for    the    employers    of    said 
plaintiff,    the    said    hoisting    apparatus 
or  machine   called   an   elevator,   for  the 
use    of    said    employers    and    their    ser- 
vants,   and    to    enable    said    employers 
and  their  servants  to  remove  said  soap 
from  one  floor  to  another  of  said  prem- 
ises,   as    might    be    necessary   and    con- 
venient   in    the    manufacture    of     said 
soap,  and  the  preparation  of  the  same 
for   market;    that    said   defendant    hav- 
ing   so    constructed    and    provided    said 
elevator,    as    aforesaid,    heretofore,    to- 
wit:    on    the    2oth    day    of   June,    1881, 
professed   to  the   employers  and  to   the 
servants    of    said    employers,    and    rep- 
resented to  said  employers,  to  said  ser- 
vants,  and   to   this   plaintiff,   that   said 
elevator  in  the  said  premises  was  placed 
and    set    up    by    him    for    the    purposes 
aforesaid,    and    was    intended    by    him 
to    be    used    by    said    employers     and 
their   servants   for   the   purpose    of   en- 
abling them  so  as  aforesaid  to  remove 
said    soap    from    one    floor    to    another 
of    said    premises,    as    might    be    neces- 
sary and  convenient  for  said  employers, 
or   for  their   said   servants,   in   the   due 
,  j)erformance    of    their    duty,    as    work- 
1  men   in    and   about   said   premises;    and 
I  said    defendant    professed    and    partic- 
ularly  represented    to    each    and    all   of 
the    parties    aforesaid    that     said     ele- 
vator   was    so    constructed    as    to     run 
either    by    steam    or    hand    power,    was 
in    complete    running    order    and    would 
safely     lift     or     carry     two     thousand 
pounds.     And  thereupon  the  said  plain- 
tiff,   confiding    in    the     representations 
aforesaid,  and  by  command  and  at  the 
request    of    said    defendant,    not    know- 
ing  that    said    elevator   was    dangerous 
and  unsafe  for  such  purpose,  with  due 
and    projier    care    and    skill    in    that    be- 
half,  and    in    the   ordinary   performance 
of  his  duty  in  handling  said  soap,  went 
upon    said    elevator.     That    at   the   time 
he  so  went  upon  said  elevator,  the  said 
elevator    was    wholly    unsafe    and    dan- 
gerous,  and   was   not   in    complete   run- 
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i\'n\g,  onlor,  and  would  not  sal'cly  lilt 
or  carry  two  thousand  pounds;  and 
that  dotVndant  thon  know,  and  from 
long  hol'oro  tlion.  well  knew,  and  had 
full  moans  of  knowinjj  the  sanio  was 
danjiorous,  and  likely  to  break  and  fall 
down  and  injure  persons  when  used  in 
the  ordinary  manner,  for  the  jmrposes 
aforesai(l,  and  with  a  much  less  weijiht 
than  two  thousand  ])ounds;  that  it  was 
the  duty  of  said  defendant  not  to  so 
have  provided  said  elevator  in  said 
etate  for  the  said  purpose,  but  to  have 
properly  constructed  said  elevator,  and 
to  have  taken  care  that  said  elevator 
was  not  unsafe  and  dangerous,  but 
was  put  up  in  a  proi)er  and  safe  state 
for  the  purposes  aforesaid,  and  would 
safely  life  or  carry  two  thousand 
pounds;  and  said  duty  particularly  de- 
volved u])on  said  defendant,  in  that 
any  unskilful,  imjiroper  or  unworkman- 
like construction  of  the  same,  or  the 
putting  up  of  the  same,  so  that  it 
would  not  safely  lift  or  carry  two 
thousand  pounds,  would  be  in  the  use 
and  running  of  the  same  imminently 
dangerous  to  human  life,  as  defendant 
well  knew.  That  by  reason  of  the 
aforesaid  insecure,  wrongful  and  im- 
proper conduct  of  said  defendant,  in 
not  taking  care  that  said  elevator  was 
safe  and  sufficiently  and  properly  con- 
structed for  the  purposes  aforesaid, 
and  the  dangerous,  insecure  and  unsafe 
state  of  said  elevator,  the  same  while 
being  so  used  as  aforesaid,  by  said 
plaintiff,  in  the  ordinary  manner,  and 
with  due  and  reasonable  skill  and  care, 
and  while  the  said  plaintiff  was  upon 
it.  and  with  a  weight  much  less  than 
two  thousand  pounds,  to-wit:  fourteen 
hundred  pounds,  and  while  said  eleva- 
tor was  in  the  vicinity  of  one  of  the 
upper  floors  of  said  building,  the  said 
elevator  broke,  fell  and  dropped  to 
the  lower  floor,  whereby  and  by  rea- 
son whereof  the  plaintiff  had  two  ribs 
broken,  was  injured  in  his  spine,  and 
was  otherwise  greatly  cut,  wounded, 
bruised,  maimed  and  lamed,  so  as  to 
be  unable  to  perform  any  service  for 
his  employers,  or  to  earn  any  com- 
pensation therefor,  for  a  long  space  ot 
time,  to-wit:  one  month,  and  was  so 
permanently  injured,  that  though  after- 
wards partially  recovering,  yet  from 
thence  hitherto  the  said  plaintiff,  by 
reason  of  his  inability  and  inefTiciency. 
occasioned  by  the  injury  aforesaid,  has 
been  obliged  to  work  for  a  much  less 
gum     than     he    otherwise   .  could     have 


earned;  and  will  hereafter  at  all  times 
1)0  obliged  in  consoquonce  of  said  in- 
jury to  work  for  a  much  less  sum  than 
he  otherwise  would  have  been  able  to 
earn,  and  was  also  obliged  to  pay  out 
a  large  sum  for  medical  attendance; 
and  also  suffered  great  pain  of  body 
and  mind,  to-wit:  in  the  county  afore- 
said. Necker  r.  Harvey,  49  Mich.  517, 
\\    N.    W.    503. 

C.     Declaration,    Injury     to     Employe 
Using  Defective  Appliance. 

"Morris  Burk,  plaintiff  herein,  a  resi- 
dent of  said  county,  by  J.  \V.  Dono- 
van, his  attorney,  complains  of  above- 
named  defendants,  also  doing  business 
in  said  county,  of  a  plea  of  trespass 
on  the  case,  filing  this  amended  declara- 
tion, and  the  original  hereof,  as  com- 
mencement  of   suit. 

"For  that  whereas,  said  plaintiff, 
while  yet  a  minor  (he  having  only  come 
of  age  in  A])ril,  1S90),  and  while  in  the 
employ  of  said  defendants,  who  were  box 
and  wood  material  makers  at  Wyan- 
dotte, in  said  county,  as  a  common  la- 
borer in  and  about  defendants'  works, 
to-wit:  about  May  11,  1887,  while  un- 
der the  direction,  management,  and 
control  of  said  defendants  as  aforesaid, 
was  injured  as  hereinafter  set  forth, 
to-wit:  At  the  date  and  place  afore- 
said the  defendants  were  box-makers 
and  wood-workers,  and  in  and  about 
which  employment  defendants'  em- 
ployes were  required  to  use  certain 
swift-running  and  dangerous  machin- 
ery, also  owned  and  managed  by  de- 
fendants, to-wit:  wheels,  belts,  and 
pulleys,  knives  and  shafts,  all  run  by 
steam  power,  and  to  manage  which  it 
became  and  was  the  duty  of  said  de- 
fendants to  use  care,  caution,  and 
strong,  safe,  and  sound  machinery,  in 
and  about  its  manufacturing  of  box 
material,  staves,  timbers,  and  divers 
kinds  of  wood-work,  as  aforesaid,  and 
to  keep  the  same  in  safe  condition;  yet 
said  defendants,  well  knowing  the 
premises,  and  carelessly  neglecting  to 
provide  said  works  (in  which  plaintiff 
was  set  to  work  by  defendants,  their 
servants  and  agents)  w'ith  the  usual 
safe  wheels,  belts,  pulleys,  shafting, 
and  sound  machinery,  did.  to-wit:  on 
the  day  aforesaid,  carelessly  neglect, 
allow,  and  permit  a  portion  of  their 
said  belting,  to-wit:  one  of  the  main 
belts  in  the  shop  where  plaintiff  was 
employed,  to  become  worn,  weak,  brok- 
en,  frayed   out,  unsafe,  and  dangerous 
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to  this  plaintiff,  and  to  all  other  per- 
sons in  their  said  employ,  and  the 
workmen   in   and   about   said  factory, 

"And  plaintiff  avers  that,  while  in 
his  regular  employ  as  .laborer  and 
helper  in  said  works,  he  was  sent  and 
directed  by  the  foreman  of  said  works 
to  put  a  belt  on  one  of  the  shafts 
aforesaid,  in  the  regular  way,  and  did 
carefully  proceed  and  attempt  to  ad- 
just said  belt  as  usual,  and  which,  if 
sound,  could  be  put  on  with  ease  and 
safety,  not  knowing  its  weak,  half 
broken,  and  dangerous  condition,  when 
a  loose  strip  of  said  belt  suddenly 
caught  and  entangled  the  plaintiff's 
left  arm,  drawing  it  violently  over  the 
wheel  and  shaft,  and  breaking  the 
wrist,  forearm,  and  arm  and  fingers 
of  plaintiff,  without  any  fault  of  his 
own,  and  by  and  through  the  care- 
lessness of  said  defendants  in  permit- 
ting the  use  of  said  unsafe,  frayed 
out,  and  dangerous  belt,  which  the  de- 
fendants well  knew  to  be  unsafe,  un- 
sound, and  dangerous;  whereby  this 
plaintiff,  on  the  day  aforesaid,  while 
in  said  employ,  and  in  the  due  dis- 
charge of  his  duty  (in  working  around 
said  machinery),  and  without  any  care- 
lessness on  his  part,  and  while  exer- 
cising due  and  proper  care,  was  caught 
and  mangled  by  said  broken  and  un- 
safe belt  connected  with  said  machin- 
ery, which  so  entangled  his  arm  as 
to'  draw  him  violently  over  the  wheel 
of  defendants'  works,  while  in  swift 
n!Otion,  instantly  wrenching  and  twist- 
ing and  crushing  plaintiff's  left  wrist, 
forearm,  and  arm,  hand,  and  fingers, 
causing  plaintiff  great  sickness  and 
bodily  disorder  therefrom,  for  about 
one  year  thence  next  following;  and 
also  causing  said  arm  to  be  shorter  by 
an  inch  than  the  plaintiff's  other  arm, 
and  greatly  deforming  said  left  arm, 
hand,  and  fingers  of  [ilaintiff,  and  per- 
manently disabling  and  injuring  this 
plaintiff"  from  earning  his  usual  wages, 
towit,  about  $10  a  week,  for  one  year, 
and  from  earning  full  wages  ever  since 
said  date,  to  his  loss  and  damages  in 
wages  $1,000,  and  fully  $200  for  board 
and  nursing,  and  from  which  injuries 
plaintiff  had  never  fully  recoveretl,  and 
is  permanently  injured,  all  without 
fault  of  jilaintiff,  and  wholly  by  and 
through  the  carelessness  and  negli- 
gence of  defendants  in  failing  to  kf-ep, 
[irovide,  and  use  safe,  sound,  whole, 
and  relial)le  belts  and  machinery  as 
aforesaid,   especially  after  having  been 


warned  of  the  ragged,  torn,  broken, 
and  unsafe  condition  of  the  belt  afore- 
said, which  defective  belt  broke  and 
injured  plaintiff  in  the  manner  afore- 
said, to  his  damage  $10,000,  whereby 
an  action  hath  accrued  to  plaintiff  as 
aforesaid,  and  therefore  he  brings  suit, 
etc."  Burk  r.  Burrell,  SS  Mich.  289, 
50  N.  W.  296.     ■ 

D.  Declaration,     Injury     to     Person 

Passing  in  Unloading  Wagon. 
"And  the  plaintiffs  say  that  the  de- 
fendants are  teamsters  and  common 
carriers,  and  as  such  were  by  their 
agents  and  servants  engaged  in  un- 
loading and  delivering  from  a  wagon 
a  cask  of  oil  across  the  sidewalk  in 
Broad  Street  in  Boston  into  the  ware- 
house of  Mixer  &  Whitman  there  sit- 
uate; and  the  female  plaintiff  was 
passing  along  said  sidewalk  at  the 
same  time,  and  in  the  exercise  of  due  care 
attempted  to  pass  over  and  across  the 
skids  then  and  there  placed  by  the 
defendants'  agents  and  servants  from 
the  wagon  across  the  sidewalk  into  the 
warehouse,  and  then  and  there  being 
used  by  them  in  unloading  and  deliver- 
ing the  cask  of  oil  as  aforesaid,  that 
she  might  proceed  upon  her  lawful 
business  without  delay;  but  the  de- 
fendants' agents  and  servants  so  care- 
lessly and  negligently  managed  and 
handled  said  cask  of  oil,  and  so  care- 
lessly and  negligently  failed  to  control 
it,  that  said  cask  of  oil  came  upon 
the  female  plaintiff,  throwing  her  down 
with  great  violence,  crushing  and  frac- 
turing her  hip,  and  inflicting  other 
serious  injuries  upon  her  person,  by 
reason  of  all  which  the  female  plaintiff 
has  lost  the  use  of  her  hip  and  leg, 
and  has  suffered  great  pain  of  body, 
and  anguish  of  mind,  has  become  per- 
manently disabled,  and  her  general 
health  permanently  impaired."  Mur- 
pliy   r.   Dcane,   101    Mass.   4o5. 

E.  Declaration,  Injury  Caused  hy  De- 

fective   Insulation    of    Electric 

Light  Wires. 
"Also  for  that,  whereas,  the  said 
defendant,  the  Jersey  City  Electric 
Light  Company,  heretofore,  to-wit,  on 
the  2r)th  day'  of  August,  1.S9S,  was 
tlie  owner  and  did  0|)erate,  manage, 
and  control  a  certain  electric  light  and 
power  plant,  with  its  machinery,  poles, 
wires,  and  appliances,  in  the  city  of 
Jersey  City,  in  the  county  of  Hudson 
nfore'<aid.  And  whereas,  the  said  de- 
fendant,   on    the    day    and    year    afore- 
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said,  in  the  city  of  Jorsoy  City,  in  the 
pursuit  of  its  said  business,  had  the 
ninnappmont  and  control  of  a  certain 
lino  of  oleotrio  li^ht  and  power  wires 
extending  through  and  along  various 
streets  in  the  city  of  Jersey  City,  in 
the  county  of  Hudson  aforesaid,  and 
into  various  liouses  and  buildings  lo- 
cated on  the  line  of  said  streets,  one 
section  or  portion  of  which  line  ex- 
tended through  and  along  a  certain 
street  or  avenue  in  said  city  called  or 
known  as  'Bergen  Avenue,'  over  which 
said  street  the  said  line  was  suspended 
by  poles,  and  from  said  poles  on  Ber- 
gen Avenue  said  wires  were  strung 
or  conducted  to  and  into  a  certain 
building  known  as  the  'Carteret  Club 
House,'  and  said  wires,  consisting  of 
two  lines  of  wires,  were  strung  or 
suspended  from  said  line  of  wires  to 
a  certain  light  or  air  shaft  in  said 
Carteret  Club  House  to  a  point  in  the 
easterly  side  of  said  light  shaft,  and 
were  then  continued  in  a  downward 
course  to  a  converter  and  transformer 
on  the  westerly  side  of  said  air  shaft, 
and  within  a  short  distance  of  the 
floor  or  bottom  of  said  shaft,  which 
floor  or  bottom  of  said  shaft  formed 
the  room  of  the  toilet  room  in  said 
building,  and  said  two  wires  were  then 
turned  eastwardly  and  southwardly  and 
upwards  into  the  southerly  wall  of  said 
light  shaft,  forming  a  network  of 
wires  in  said  shaft  in  said  building 
known  as  the  'Carteret  Club  House.' 
And  whereas,  the  said  defendant,  on 
the  25th  day  of  August,  1898,  was  ac- 
customed, and  for  a  long  space  of 
time  theretofore,  to-wit,  for  the  space 
of  two  years,  had  been  accustomed,  to 
use  said  line  of  wires  for  the  purposes 
of  furnishing  light  and  power  to 
buildings  and  manufactories  in  said 
city  of  Jersey  City  by  electricity,  and 
to  that  end  was  accustomed,  and  lor 
the  said  space  of  time  had  been  ac- 
customed, to  pass  and  did  pass  through 
said  line  of  wires,  and  through  each 
and  every  wire  of  said  line  in  said 
light  shaft,  a  strong  and  powerful  cur- 
rent of  electricity,  dangerous  to  the 
life  of  any  human  being  who  might 
come  in  contact  therewith.  And  the 
plaintiff  avers  that  at  the  time  the  de- 
fendant so  placed  its  wires  in  said  light 
shaft  of  said  Carteret  Club  House  it 
well  knew  it  would  be  necessary  for 
mechanics    and    others    to     enter     and 


worlv  tlirrcin,  in  atid  about  the  Caro 
and  repair  of  said  liglit  shaft,  and  that 
it  was  the  duty  of  the  said  defendant 
to  keej)  the  said  wires  safely,  securely, 
and  completely  insulated,  so  that 
workmen  and  others  lawfully  entering 
in  and  upon  said  light  shaft  should 
not  be  injured  by  contact  therewith; 
but  that  the  said  defendant,  notwith- 
standing such  knowledge,  and  disre- 
garding its  said  duty  in  the  premises, 
carelessly  and  negligently  maintained 
the  said  wires,  and  carelessly  and  neg- 
ligently protected  the  same  by  de- 
fective insulation,  and  carelessly  and 
negligently  failed  to  protect  and  cover 
said  wires  with  safe  or  suflicient  in- 
sulating material,  and  carelessly  and 
negligently  permitted  the  covering  used 
thereon  to  become  worn,  defective,  and 
wholly  insuflicicnt  to  render  them  safe 
to  persons  coming  in  contact  there- 
with. And  the  plafntiff  further  says 
that  on  the  day  and  year  aforesaid, 
at  Jersey  City,  in  the  county  of  Hud- 
son aforesaid,  while  the  said  plaintitf 
was  lawfully  engaged  at  work  in  re- 
pairing and  refitting  the  said  air  shaft, 
he,  the  said  plaintiff,  came  in  contact 
with  one  of  the  said  wires  without  any 
fault,  carelessness,  or  nogligence  on  his 
part,  and  thereby  received  said  current 
into  his  body,  through  and  by  means 
of  which  he,  the  said  plaintiff,  was 
greatly  shocked,  burned,  hurt,  and 
wounded,  maimed,  sick,  sore,  and  dis- 
ordered, and  so  remained  and  con- 
tinued for  a  long  space  of  time,  to-wit, 
from  thence  hitherto,  during  all  which 
time  he  was  hindered  and  prevented 
from  performing  and  transacting  his 
lawful  affairs  and  business  during  that 
time  to  be  done  and  transacted,  and 
will  continue  so  for  the  remainder  of 
his  life,  and  also  was  forced  to  pay, 
lay  out,  and  expend  a  large  sum  of 
money,  to-wit,  the  sum  of  one  thousand 
dollars,  in  and  about  endeavoring  to 
be  healed  of  his  burns,  wounds,  sick- 
ness, and  disorder,  and  in  caring  for 
himself,  to-wit,  at  Jersey  City  afore- 
said. Wherefore,  and  by  reason  of  the 
premises,  he,  the  said  plaintiff,  saith 
that  by  the  wrongful  acts,  omissions, 
and  negligence  of  the  said  defendant 
the  said  j)laintiff  is  injured  and  hath 
sustained  damage  in  the  sum  of  twenty 
thousand  dollars,  and  therefore  he 
brings  his  suit,"  etc.  Anderson  V. 
Jersey  City  E.  L.  Co.,  63  N.  J.  L. 
387,   43   Atl.   654. 
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F.  Declaration,  Injury  to  Child  by 
Improperly  Guarding  Machin- 
ery. 

"That,  on  the  25th  day  of  April, 
1884,  the  defendant  was  possessed  of, 
using,  operating  and  controlling  a  plan- 
ing mill,  347  feet  east  of  South  Lin- 
coln street,  322  feet  south  of  Blue 
Island  avenue,  and  116  feet  west  of 
South  Wood  street,  in  Chicago,  Cook 
county,  Illinois;  that  said  planing  mill 
was  an  open  and  unguarded  structure 
situated  in  a  lot  or  parcel  of  land  to 
which  free  access  was  allowed,  where 
children  were  allowed  and  permitted, 
with  the  knowledge  and  consent  of  the 
defendant,  to  congregate  and  play  at 
pleasure  adjacent  to  certain  streets  and 
highways  in  the  midst  of  a  thickly  set- 
tled and  populous  district  of  said  city, 
and  supplied  with  certain  dangerous 
machinery,  to-wit,  planers,  consisting 
among  other  things  of  certain  revolv- 
ing interlocking  cog-wheels  of  such  a 
character  as  to  be  attractive  to  chil- 
dren, and  appeal  to  their  childish 
curiosity,  the  dangerous  character  of 
which  the  defendant  knew;  that  the 
defendant,  well  knowing  the  premises, 
while  so  operating  said  mill,  and  while 
said  mill  remained  open  and  children 
were  allowed  to  play  around  it  as  afore- 
said, wrongfully,  carelessly,  negligent- 
ly and  improperly  permitted  the  third 
planer  from  the  north  end  of  said  mill 
to  be,  and  continue  badly,  insufficiently 
and  defectively  covered,  and  the  plain- 
tiff, a  child  of  the  age  of  nine  years, 
drawn  and  attracted  to  said  dangerous 
machinery  by  childish  curiosity,  then 
and  there  necessarily  and  unavoidably, 
wliile  exercising  all  due  care  and  cau- 
tion for  his  own  safety,  had  his  left 
hand  caught  in  said  interlocking  wheels, 
and  four  fingers  of  his  said  left  hand  so 
badly  injured  that  the  said  fingers  had 
to  be  amputated,  and  the  thumb  of 
his  left  hand  was  split  and  torn,  and 
thereby  suffered  great  pain  and  men- 
tal anguish,  was  prevented  from  trans- 
acting his  business  and  lost  large  gains 
and  firofitfl,  and  his  means  of  making 
and  earning  a  living  were  greatly  re- 
duced, and  his  said  injuries  are  pcr- 
maiipnt  and  lasting;  that  lie  exi)en(lr(l 
five  hundred  dollars  endeavoring  to  be 
healed." 

The  second  count  contains  substan- 
tially the  same  allegations  and  the  ad- 
ditional allfgatinn,  "That  said  planing 
mill  and   platform  on   which  the  plan- 


ers were  located  was,  with  the  knowl- 
edge and  consent  of  the  defendant,  a 
common  playground  for  children."  Jen- 
sen V.  Wetherell,  79  111.  App.  33. 

Note. — The  court  said:  "The  filing 
nine  counts  for  the  purpose  of  stating 
the  facts  which  appellant  relies  on 
seems  to  us  wholly  unnecessary." 

G.  Declaration,  Collision  Between 
Sow-Boat  and   Tug. 

"In  a  plea  of  the  case,  for  that  the 
said  plaintiff  at  Xorthport,  in  said 
county  of  Waldo,  on  the  23d  day  of 
August,  A.  D.  1877,  was  in  a  small 
row-boat  upon  the  waters  of  the  Penob- 
scot bay,  a  public  thoroughfare  for 
boats,  vessels  and  steamers,  and  in 
the  use  of  ordinary  care,  and  the  said 
Eoss  and  Howell  were,  then  and  there, 
by  their  servants  and  agents,  in  pos- 
session of  a  certain  steam  tug-boat, 
called  the  C.  B.  Sanford,  to  the  side 
of  which  said  Eoss  and  Howell  by 
their  servants  and  agents  then  and 
there  in  charge  of  the  said  steam  tug- 
boat had  then  and  there  attached  a 
vessel,  and  was  then  and  there  towing 
the  same  by  force  of  the  steam  of  said 
tug-boat. 

"And  the  said  plaintiff  avers  that  the 
said  Eoss  and  Howell  by  their  said 
servants  and  agents,  then  and  there  in 
cliarge  of  said  steam  tug-boat  and  ves- 
sel thereto  attached,  so  negligently, 
carelessly,  and  unskilfully  managed  said 
boat  and  vessel  that  the  said  vessel 
for  want  of  good  and  sulTicient  man- 
agement, then  and  there  fell  foul  of, 
ran  down,  and  capsized  the  said  row- 
boat  of  plaintiff,  in  which  she  then 
and  there  was  as  aforesaid,  and  then 
and  there  threw  the  plaintiff  into  the 
water,  and  dragged  her  a  great  dis- 
tance, to-wit:  five  hundred  feet,  at 
great  speed  through  the  water,  dislo- 
cated her  right  shoulder,  broke  one 
of  her  ribs,  fractured  two  other  of 
her  ribs,  jammed,  bruised  and  other- 
wise injured  said  plaintiff  internally 
and  externally,  by  reason  whereof  her 
life  was  despaired  of,  and  on  account 
of  all  which  she  was  greatly  fright- 
ened and  has  endured  great  pain, 
agony  and  suffering,  been  [tut  to  great 
exiiense  in  surgical  and  medical  attend- 
ance and  for  nurse,  medicine  and 
board,  and  has  been  obliged  to  give  up 
her  business,  and  has  become,  as  she 
avers,  permanently  injured,  maimed 
and  disfigured  for  life,  and  disabled, 
all  to  the  damage  of  said  plaintiff  (as 
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slio  says)    tlio  siiiu  of  six  tlunisaml  dol- 
lars. "■"    (iilmorc   r.  Koss,  72   Mo.   194. 

II.     DtcUiration,  Injurits   by  Collision 
Between  Two  Street  Cars. 

"  Robooca  C.  Death,  plaintiiT  heriMii, 
by  Froil  II.  Warren,  her  attorney, 
comes  into  court,  acconlinii;  to  the 
form  of  the  statute  authorizing  tlie 
commencement  of  suit  by  declaration, 
and  complains  of  the  Kapid  Kaihvay 
Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Michigan,  of  a 
plea  of  trespass  on  the  case,  for  that 
■whereas,  heretofore,  to-wit,  on  the 
17th  day  of  October,  A.  D.  1895,  and 
for  some  time  prior  thereto,  said  de- 
fendant was  a  body  corporate,  organ- 
ized and  existing  under  the  laws  of 
the  state  of  Michigan,  and  was  then 
and  there  engaged  in  the  business  of 
maintaining  and  operating  a  certain 
line  of  railway  extending  along  the 
Gratiot  road,  so  called,  from  the  city 
of  Detroit,  in  the  county  of  Wayne, 
to  the  city  of  Mt.  Clemens,  in  the 
county  of  Macomb,  upon  which  line  of 
railway  it  operated  and  propelled  cars 
by  means  of  electricity,  and  was  upon, 
to-wit,  the  17th  day  of  October,  A.  1). 
1S95,  and  ever  since  has  been,  and 
now  is,  engaged  in  the  business  of 
carrying  goods  and  passengers  for  hire, 
as  a  common  carrier,  on  the  line  of  its 
said  railway  so  maintained  and  oper- 
ated in  the  counties  aforesaid. 

"And  plaintiff  further  alleges  that 
on,  to-wit,  the  17th  day  of  October, 
A.  D.  1895,  she  was  a  passenger  upon 
defendant's  said  railway,  in  a  car  be- 
longing to  and  operated  by  said  de- 
fendant, running  on  the  Gratiot  road, 
so  called,  to  and  towards  the  city  of 
Detroit;  and  she  then  and  there  paid 
or  caused  to  be  paid  to  said  defendant 
the  full  fare  demanded  by  it  for  pass- 
age in  said  car  over  its  said  line  of 
railway,  to-wit,  from  the  said  city  of 
Mt.  Clemens  to  the  said  city  of  De- 
troit. And  thereupon  it  became  and 
was  the  duty  of  the  defendant  safely 
then  and  there  to  carry  and  convey  the 
said  plaintiff  from  the  said  city  of  Mt. 
Clemens  to  the  city  of  Detroit,  afore- 
said, and  to  exercise  great  care  in 
directing,  propelling,  operating,  and 
maintaining  the  said  car  in  which  plain- 
tiff was  a  passenger  so  that  said  car 
would  pass  safely  over  its  said  line 
of  railway,  to-wit,  from  the  city  of 
Mt.    demons    to    the    city    of    Detroit 


afores.iid,  ami  to  so  direct,  manage, 
control,  maintain,  ami  operate  its  said 
line  of  railway  thai  the  cars  running 
thereon,  to-wit,  on  the  (iratiot  roati,  so 
called,  between  said  above-mentioned 
cities,  would  not  be  brought  into  col- 
lision with  each  other  while  running 
back  and  forth  over  and  along  said 
line  of  railway  aforesaid;  and  it  also 
became  and  was  the  duty  of  s;iid  de- 
fendant to  employ  careful,  comi)etent, 
skilful,  prudent,  and  sober  servants  and 
agents  to  handle,  control,  direct,  man- 
age, and  oj)erate  its  cars  running  on 
and  along  its  said  line  of  railway,  and 
to  so  direct,  manage,  and  control  the 
movement  and  operation  of  its  said 
cars  that  they  would  not  strike,  collide 
with,  or  in  any  manner  interf(>re  with 
each  other  while  running  on  and  along 
said  line  of  railway,  and  particularly 
so  that  the  car  in  which  plaintiff  was 
a  passenger  would  not  be  brought  into 
collision  with  any  other  car  propelled 
or  driven  over  defendant's  said  line  of 
railway  in  an  opposite  direction,  or 
otherwise. 

"And  plaintiff  further  alleges  that 
said  defendant  did  not  regard  Tts  said 
duties,  but,  on  the  contrary  thereof, 
wrongfully,  negligently,  and  wilfully 
disregarded  the  same,  in  this,  to-wit, 
that  it  did  not  then  and  there  safely 
carry  and  convey  said  plaintiff  from 
said  city  of  Mt.  Clemens  to  said  city 
of  Detroit;  that  it  failed  to  exercise 
due  care  in  directing,  propelling,  oper- 
ating, managing,  and  maintaining  said 
cars  in  which  plaintiff  was  a  jias- 
senger  so  that  it  would  pass  safely 
over  said  line  of  railway  aforesaid; 
that  it  did  not  so  direct,  manage,  con- 
trol, maintain,  and  operate  its  said 
line  of  railway  as  to  avoid  a  collision 
between  the  cars  running  back  and 
forth  thereon;  that  it  did  not  employ 
careful,  competent,  skilful,  prudent,  and 
sober  servants  and  agents  to  handle, 
control,  direct,  manage,  and  operate  its 
cars  running  on  and  along  its  said  line 
of  railway,  and  failed  to  so  direct, 
manage,  and  control  the  movement  and 
operation  of  its  said  cars  that  they 
would  not  collide  with  each  other,  and 
particularly  so  that  the  car  in  wliich 
plaintiff  was  a  passenger  would  not 
collide  witii  any  other  car  of  said  de- 
fendant's being  propelled  or  driven 
over  said  line  of  railway  in  an  op- 
posite  direction,   or   otherwise. 

And  plaintiff  further  alleges  that  as 
the  car  in  which  she  was  a  passenger 
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was  being  propelled  and  driven  on  said 
line  of  railway  along  the  Gratiot  road, 
so  called,  to-wit,  from  said  city  of  Mt. 
Clemens  towards  the  city  of  Detroit 
aforesaid,  and  when  it  had  reached  a 
certain  point  in  the  said  county  of 
Macomb  between  switch  number  five 
(5)  and  switch  number  four  (4),  to- 
wit,  about  three  and  one-half  miles 
from  said  city  of  Mt.  Clemens,  the  de- 
fendant, by  its  servants  and  agents, 
acting  for  and  in  its  behalf,  wrongfully, 
negligently,  and  wilfully  disregarding 
its  dutiesas  aforesaid,  then  and  there 
so  improperly,  carelessly,  heedlessly, 
recklessly,  and  negligently  drove,  pro- 
pelled, directed,  operated,  and  man- 
aged its  cars  running  each  way  on 
and  along  its  said  line  of  railway  that 
a  collision  occurred  between  a  car 
running  towards  the  city  of  Mt. 
demons,  and  a  car  in  which 
plaintiff  was  a  passenger;  that 
by  reason  of  said  collision  said  cars 
were  badly  wrecked  and  damaged,  and 
the  plaintiff,  without  any  fault  or  neg- 
ligence on  her  part,  and  while  in  the 
exercise  of  due  care  and  caution,  was 
Tiolently  thrown  from  her  seat,  and 
was  then  and  there  caught  and  crushed 
between  the  framework  and  the  seat 
of  the  car  in  which  she  was  a  passenger, 
and  did  then  and  there  suffer  serious 
and  permanent  injury  to  her  head, 
arms,  legs,  thighs,  ribs,  spine,  hips, 
back  and  kidneys,  and  did  then  and 
there  receive  serious  and  permanent  in- 
ternal injuries,  and  did  then  and  there 
suffer  a  serious  and  permanent  rupture 
of  the  tissues  in  the  region  of  the 
kidneys,  and  did  then  and  there  receive 
a  serious  and  permanent  injury  to  her 
right  hip,  hip  joint,  pelvis  and  thigh, 
and  was  then  and  there  paralyzed  and 
otherwise  permanently  injured,  and 
was  then  and  there  greatly  bruised, 
hurt,  and  wounded,  and  became  sick, 
sore,  lame,  and  disordered,  and  so  re- 
mained and  continued  for  a  long  time, 
towit,  from  thence  hitherto;  and  plain- 
tiff has  ever  since  suffered  great 
physical  pain  and  injury,  and  has  un- 
dergone great  mental  anxiety  and  ner- 
vous [irost ration,  and  was  confined  to 
her  bed  for  a  long  space  of  time,  to- 
wit,  three  months,  and  was  comitclled 
to  lay  out  and  exprnd  for  incdicil 
services  and  for  medicines  and  surgical 
appliances  a  large  sum  of  money,  to- 
wit,  two  thouHarid  dollars,  and  has  ever 
since  bren  unable  to  ficrforni  and  trans- 
act   her    lawful    affairs    and    business; 


and  plaintiff  avers  that  by  reason  of 
tl'.e  premises  she  is  permanently  injured 
and  disabled,  and  that  all  of  said  losses 
and  injuries  resulted  from  the  afore- 
said acts  of  negligence  and  wrongdo- 
ing on  the  part  of  the  defendant,  to 
the  plaintiff' 's  damage  fifty  thousand 
dollars,  and  therefore  she  brings  suit. 

"Dated  March  30,  1896."  Beath  v. 
Eapid  K.  Co.,  119  Mich.  512,  78  N.  W. 
537, 

Note. — If  it  is  sought  to  recover  items 
of  damage  not  necessarily  flowing  from 
the  injury,  such  elements  must  be  spe- 
cifically  alleged. 

I.     Declaration,  Action  for  Being  Bun 
Over  While  on  Track. 

For  that  whereas  the  defendants  be- 
fore and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  men- 
tioned, to-wit,  on  the  30th  day  of 
Augus^  in  the  year  1869,  were  the 
owners  of  a  certain  railroad,  to-wit,  of 
a  railroad  from  the  said  city  of  Nor- 
folk, which  connects  with  the  South- 
side  railroad,  at  or  near  the  city  of 
Petersburg,  and  of  a  certain  engine  and 
cars,  then  under  the  care  and  manage- 
ment of  certain  servants  of  the  said 
defendants;  nevertheless  the  said  de- 
fendants, by  their  said  servants,  so 
carelessly,  negligently  and  improperly 
behaved  and  conducted  themselves  in 
and  about  the  management,  control, 
and  direction  of  the  said  engine  and 
cars,  that  the  same,  by  and  through 
the  default,  carelessness,  negligence, 
and  improper  conduct  of  the  said  ser- 
vants of  the  said  defendants,  then 
with  great  force  and  violence  were 
driven  and  struck  against  the  said 
plaintiff,  by  means  whereof  the  rijht 
arm  of  the  plaintiff  was  so  fractured 
and  injured  that  it  became  necessary 
to  amputate  the  same,  and  the  said 
arm  was  thereupon  ami)ut:ited,  and  he 
was  otherwise  greatly  wounded,  bruised 
ami  ini\irc(i,  and  so  remained  for  a 
long  s()ace  of  time;  and  also  by  means 
of  the  premises  the  plaintiff  was  so 
maimed  as  to  be  disaliled  for  the  re- 
mainder of  his  life.  To  the  damage 
of  the  said  plaintiff  of  .$30,000.  Nor- 
folk &  P.  R.  Co.  r.  Ormsby,  27  Gratt. 
(Va.)   455. 

II.     Complaints. 

A.     Coin])lniiil,  Injuries  Caused  hy  Un- 
guarded  Excavation   Near  Side- 
walk. 
"Bridget     Doyle,      the      |)laintiff      in 
this   action,   respectfully    shows   to   tl-is 
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bonorable  court,  that  on  or  about  (ho 
BiH'Diul  day  of  >roviMiilH<r,  ISUT,  at  the 
city  of  Xew  York.  Michaol  Mulron,  the 
defendant,  had  caused  certain  excava- 
tions to  be  made  on  the  lot  and  side- 
wallv  fronting  the  same,  situated  ou 
the  west  side  of  James  street,  about 
seventy  feet  south  from  the  corner 
formed  by  the  intersection  of  said 
street  and  Xew  Howery,  and  known  as 
Xo.  27  James  street,  to  the  best  knowl- 
edge, information,  and  belief  of  the 
plaintiff. 

"That  said  excavations  were  so  made 
on  the  said  lot  and  sidewalk  fronting 
on  the  same,  to  the  depth  of  eight 
to  ten  feet  or  thereabouts. 

"And  this  plaintiff  further  shows 
that  the  said  excavations  were  at  the 
time  aforesaid,  left  in  a  negligent  and 
careless  condition,  in  this,  that  they 
were  left  without  sullicient  guards,  or 
any  guards  for  proper  protection  of 
pedestrians  on  the  said  sidewalk  and 
street,  and  that  the  said  negligent  and 
careless  condition  was  and  remained 
and  continued  dangerous  to  passers  by. 

"That  at  or  about  eight  o'clock  P. 
M.,  of  the  second  day  of  November, 
1867,  while  this  plaintiff  was  passing 
along  the  said  sidewalk  as  she  law- 
fully might,  intending  to  go  from 
Chatham-square  to  No.  65  James-street, 
she  did  without  any  negligence  or  care- 
lessness on  her  part,  fall  into  the  saii 
excavation  so  made  in  the  said  lot  and 
sidewalk,  so  being  negligently  and  care- 
lessly unguarded  and  unprotected  as 
aforesaid. 

"That  by  reason  of  the  premises  the 
said  plaintiff  has  sustained  damages,  as 
she  is  advised  and  believes,  in  the  sura 
of  one  thousand  dollars. 

"Wherefore  she  demands  judgment 
against  the  said  defendant  for  her 
damages  in  the  premises,  in  the  sum 
of  one  thousand  dollars."  Dovle  v. 
Mulren,  7  Abb.  Pr.  N.  S.  (N.  Y.)   2.58. 

B.  Complaint,  Injury  to  Employe  by 
Defective  Appliance. 

1.  That  the  defendant  was  at  the 
time  hereinafter  mentioned  and  now 
is  a  corporation,  duly  created  and  ex- 
isting under  the  laws  of  the  state  afore- 
said. 2.  That  the  plaintiff  was,  on  or 
about  the  16th  day  of  November,  in 
the  year  of  our  Lord  1896,  in  the  em- 
ploy of  the  defendant  company  as  a 
fireman,  and  was  there  actively  en- 
gaged at  work  on  a  train  of  said 
defendant    company,    running    between 


Ciinrleston  and  Savannah.  3.  That 
while  so  engaged  at  Kidgeland,  in  the 
county  of  Heaufort  and  state  afore- 
said, as  fireman  on  train  proceeding 
from  SSavannali  to  Charleston,  under 
charge  and  control  of  Robert  Smart, 
engineer,  it  became  the  plaintiff's  duty 
to  stand  upon  a  certain  i)latform  on 
wliich  wood  was  piled,  and  from  said 
])latform  to  load  the  tender  with  fuel, 
by  throwing  sticks  of  wood  therein. 
That  after  supplying  the  tender  with 
wood  as  aforesaid,  on  a  signal  that  thq 
engine  was  about  to  move,  the  plain- 
tiff stepped  to  the  edge  of  the  said 
platform  and  thence  endeavored  to  step 
on  to  the  engine.  4.  That  by  rea- 
son of  the  broken  and  unsound  con- 
dition of  the  said  platform,  which 
caused  the  fall  of  the  i)laiutiff,  and 
the  sills  on  wliich  it  rested,  the  said 
platform  gave  way  under  the  weight 
of  the  plaintiff,  and  forcibly  precip- 
itated him  upon  the  iron  structure  of 
the  engine.  5.  That  the  broken  and 
unsound  condition  of  the  said  platform, 
which  caused  the  fall  of  the  plaintiff  as 
aforesaid,  was  the  result  of  the  care- 
lessness and  negligence  of  the  defend- 
ant in  not  keeping  said  platform  in 
good,  reasonable  and  safe  repair.  6. 
Tliat  by  reason  of  the  fall  aforesaid, 
the  plaintiff  sustained  serious  wounds 
and  bruises  in  his  arm,  side  and  leg, 
and  also  injuries  of  an  internal  na- 
ture, causing  him  severe  bodily  pain 
and  suffering,  so  that  he  is  not  able 
to  perform  his  accustomed  labor.  That 
he  has  already  expended  a  considerable 
amount  of  money  for  medicine  and 
medical  attendance,  and  is  advised  by 
his  physicians  that  his  said  injuries 
will  probably  disable  him  permanently 
from  performing  such  labor  as  he  was 
heretofore  capable  of  performing,  and 
will  continue  to  cause  him  pain  and 
require  medical  attention  and  medicine 
for  the  rest  of  his  life.  7.  That  by- 
reason  of  the  carelessness  and  negli- 
gence of  the  defendant,  as  hereinbe- 
fore set  forth,  the  plaintiff  has  been 
damaged  $10,000.  Wherefore,  the  plain- 
tiff demands  judgment  against  the  de- 
fendant for  the  sum  of  $10,000,  and 
for  the  costs  and  disbursements  of  this 
action.  Johnson  v.  Charleston,  etc.  R. 
Co.,  55  S.  C.  152,  32  S.  E.  2,  33  S.  E. 
174. 

C.     Complaint,    Injuries    "Received     at 

Grade   Crossinrj. 
"Plaintiff  states  that  defendant  is  a 
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body  politic,  duly  incorporated  by  the 
state  of  Missouri,  and  engaged  in  the 
transportation  of  passengers  and  freight 
in  cars  propelled  by  steam,  over  cer- 
tain lines  of  railway  by  it  owned  and 
controlled,  between  the  city  of  St. 
Louis  and  points  south  thereof;  that  de- 
fendant uses  its  cars  and  locomotives 
within  the  limits  of  the  city  of  St. 
Louis,  and  has  constructed  divers  rail- 
way tracks  across  and  along  streets 
of  said  city,  among  others  along  Front 
Street,  sometimes  called  Main  Street, 
in  the  southern  part  of  said  city,  which 
is  a  public  street,  highway,  and  thor- 
oughfare of  said  city,  dedicated  to  the 
use  of  its  citizens. 

"Plaintiff  states  that,  on  the  morn- 
ing of  the  eighteenth  day  of  June, 
1880,  while  plaintiff,  the  said  Anna, 
was  walking  along  said  Front  or  Main 
Street,  between  Clement  and  Bryan 
Streets,  as  she  lawfully  might  do,  de- 
fendant, in  an  unlawful  manner, 
caused  one  of  its  locomotives  and  train 
of  cars  to  be  run  and  conducted  along 
and  over  said  Front  or  Main  Street 
in  so  negligent,  careless,  and  reckless 
a  manner  as  to  strike  and  run  over 
plaintiff  Anna,  without  any  negligence 
on    her   part    contributing    thereto. 

"Plaintiff  further  states,  that  no 
bell  was  rung  on  said  locomotive  or 
train  of  cars  while  running  over  said 
public  street,  as  so  required  by  proper 
and  prudent  management,  and  that  said 
train  was  permitted  to  run  along  said 
street  at  a  much  greater  speed  than 
six  miles  per  hour,  and  without  giving 
any  signal  or  warning  of  its  approach. 

"And  plaintiff  further  states,  that 
in  wrongfully  causing  and  permitting 
said  cars  to  run  along  said  public  thor- 
oughfare as  aforesaid,  defendant  also 
violated  the  provisions  of  ordinance 
No.  10,30.5  of  the  city  of  St.  Louis, 
entitled  'An  ordinance  to  regulate  the 
speed,  within  the  limits  of  the  city  of 
St.  Louis,  of  cars  and  locomotives  pro- 
pelled by  steam  power,'  approved  .Janu- 
ary 22,  1877,  by  which  it  is  provided 
that  when  running  within  the  limits  of 
the  city  of  St.  Louis,  the  bell  of  the 
engine   shall    be   constantly   sounded. 

"Plaintiff  states,  that  by  reason  of 
the  neglect,  careless  and  unlawful  con- 
duct of  defendant  in  running  said  loco- 
motive and  cars  against  and  over  her 
as  aforesaid,  plaintiff  was  greatly  and 
permanently  injured  in  her  bf)dy;  that 
her  head  was  severely  wounded  and  in- 
jured; that  she  sustained  great  internal 


injuries;  that  her  mind  and  reason  have 
been  affected;  that  she  suffered  great 
bodily  pains,  incurred  expenditures  for 
doctor's  bills,  medicines,  and  nurses,  in 
the  amount  of  $100,  and  has  been  per- 
manently disabled  from  following  any 
occupation  in  life,  and  deprived  of  the 
full  use  of  her  physical  and  mental 
faculties,  wherefore  plaintiff  says  she 
has  been  damaged  in  the  sum  of  $10,- 
000,  for  which  sum  she  now  prays 
judgment,  and  for  her  costs."  Otto 
r.  St.  Louis,  etc.  K.  Co.,  12  Mo.  App. 
168. 

Note. — Though  this  complaint  con- 
tains an  allegation  containing  the  spe- 
cific facts  constituting  the  negligence 
which  caused  the  damage,  it  is  held 
that  a  general  allegation  specifying 
the  act  constituting  the  injury  and  al- 
leging that  it  was  carelessly  and  neg- 
ligently done,  is  sufficient. 

D.     Complaint,     Injuries     Canned     by 
Train   Falling   Tlirough  Bridge. 
After    making    the     usual     prefatory 
allegations,    the    petition,    in    charging 
the  injury  producing  negligence,  states: 
"That  while  plaintiff  was  on  such  car, 
in  the  exercise  of  due  care,  in   charge 
of    such    express    matter    as    aforesaid, 
and  being  conveyed  by  defendant  over 
its  said  line,  he  was  at  a  point   on   a 
railroad  bridge  over  Big  Peno  creek  in 
Pike    county,    Missouri,    by    reason    of 
the  car  in  which  he  was  riding  falling 
through  said  bridge  on  account  of  the 
defects    in,    and    insufficiency    of    said 
bridge,    wounded    and    injured     in     the 
head,    face,    and    eyes.      That    the    said 
bridge  where   he  was  injured  was  neg- 
ligently and  carelessly  and  defectively 
made  and  maintained,  and  was  at  said 
time  in   an  unsafe   and   dangerous  con- 
dition, which  said  condition  was  known 
to    the    defendant    or    could    have    been 
so   known   by  the  exercise   of  ordinary 
care,    and    that    his    injuries    as    above 
set   out  were  caused  by  the  negligence 
and      carelessness     of     defendant,      its 
agents    and    servants,     in     constructing 
and   maintaining  such  defective,  insuffi- 
cient,   unsafe,     and     dangerous    bridge, 
and    in    running    its    said    train    upon 
same    when    in    said    unsafe    and    dan- 
gerous  condition,    whereby   said    bridge 
gave  way  and  said  car  in  which  plain- 
tiff   was    being    conveyed    as    the    sam© 
p;issed   over  said   bridge   was  caused    to 
fall   through   tlio  same  to  the  Jioftnm   of 
said  creek,  thereby  injuring  plaintiff  as 
aforesaid."     Cohl)  v.  St.  Louis  &  H.  B. 
Co.,  149  Mo.  609,  50  S.  W.  894, 
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v..  Comphiint,  Tninrirs  Suslnincd  hif 
Siiililtii    Sttirt   of    Train. 

"Thnt  on  or  about  November  11, 
lS9t\  the  ilefen.lant,  at  El  Paso,  Texas, 
received  plaint ilT  into  one  of  its  cars 
as  a  passeufjer,  and  for  a  valuable  con- 
sideration paid  by  plaintiff  defendant 
undertook  to  safely  transport  plaiiititV 
from  the  city  of  Kl  Paso,  Texas,  to  Mar- 
fa,  in  Presidio  County,  Texas;  that  on 
said  November  11,  ISWfi,  when  the  de- 
fendant's train,  composed  of  an  cnjjme, 
the  car  in  which  i)laiiitiff  was  ridiiijj, 
and  several  other  cars,  in  goinfj  east, 
reached  the  town  of  Marfa  about  10 
o'clock  p.  m.,  defendant's  servamt 
called  out  'Marfa,'  which  is  the  usual 
and  customary  signal  for  all  passengers 
who  desire  to  stop  at  said  town,  to 
leave  the  train  when  it  stops  at  the 
depot.  That  the  train,  on  reaching  tlie 
depot  at  Marfa,  came  to  a  full  stop, 
and  plaintiff,  as  soon  as  it  stopped  at 
the  depot,  that  being  the  usual  place 
for  passengers  to  leave  the  train,  arose 
from  his  seat  in  the  car  in  which  he 
was  riding,  and  without  delay  pro- 
ceeded to  leave  the  train;  that  he  went 
to  the  front  end  of  the  car  in  which 
Re  was  riding  and  walked  out  on  the 
platform  to  get  off  the  car  and  leave 
the  train.  That  before  plaintiff  had 
time  to  get  off,  and  while  he  was  still 
on  the  car  platform,  the  servants  and 
employes  of  defendant  in  charge  of  the 
train,  without  giving  any  warning, 
negligently  caused  the  car  on  which 
plaintiff  was  riding  to  be  suddenly  and 
abruptly  moved  with  such  violence  that 
plaintiff,  without  any  fault  or  negli- 
gence on  his  part,  was  thereby  thrown 
to  and  against  the  ground  with  such 
violence  that  he  was  thereby  knocked 
insensible.  That  while  plaintiff  was 
on  the  ground  in  such  insensible  con- 
dition, the  wheels  of  defendant's  car 
or  cars  ran  over  plaintiff's  right  foot 
and  ankle,  and  so  mashed,  crushed,  and 
mangled  the  flesh  and  bones  in  said 
foot  and  ankle  that,  on  or  about  No- 
vember 12,  1896,  the  same  had  to  be 
amputated  just  above  the  ankle.  That 
by  reason  of  said  injury  plaintiff  has 
suffered  great  bodily  pain  and  mental 
anguish,  has  incurred  great  expense  for 
physicians,  medical  treatment,  and 
medicines. 

"That  he  has  been  confined  to  his 
bed  ever  since  said  November  11,  1896, 
and  has  been  unable  to  do  any  labor 
or  perform  any  service  to  support ''him- 
self and  family  since  the  day  of  said 


injury.  That  i>laiiitilT  is  permanently 
disabled  from  laboring  or  pursuing  any 
occupation  or  avocation  to  suj)port  him- 
self and  family.  That  at  the  time  of 
said  injury  plaintiff  was  in  good  health, 
a  strong  and  vigorous  man,  32  years 
of  age,  able  to  earn  and  was  earning 
.$2,100   a  year. 

"That  by  reason  of  said  injury  his 
health  has  been  destroyed,  his  nervous 
system  sliocked  and  pe'rmanently  im- 
paired, and  he  has  been  made  a  cripple 
for  life.  That  by  reason  of  the  j)rem- 
ises,  plaintiff  has  been  damagcil  in  the 
sum  of  .$30,000.  I'laintiff  represents 
that  said  defendant  was  negligent  in 
suddenly  and  abrujitly  moving  said 
train  and  car  at  Marfa,  after  having 
stopped  at  the  depot,  without  giving 
plaintiff  suflicient  tirite  to  leave  the 
train,  and  was  negligent  in  running  its 
car  wheels  over  plaintiff's  foot  and 
ankle  after  negligently  causing  him  to 
be  thrown  to  the  ground  with  such 
force  and  violence  as  to  knock  him  in- 
sensible, and  without  giving  any  warn- 
ing of  its  intentions  to  move  said  car." 
Gal.,  H.  &  S.  A.  R.  Co.  v.  Scott,  18  Tex. 
Civ.  App.  321,  44  S.  W.  589. 

"Note. — Not  questioned  in  case.  Ee- 
versed  for  admission  of  evidence  of 
injury  not  embraced  in  complaint,  to- 
wit,  of  unskilfulness  of  company's 
physician. 

P.  Coynplnint,  Injuries  deceived  on 
Jumping  From  Street  Car, 
Collision  Being  Imminent. 

1.  That  the  said  defendant,  "The 
Columbia  Electric  Street  Railway, 
Light  and  Power  Company,"  is  a  cor- 
poration, duly  incorporated  under  the 
laws  of  the  state  of  South  Carolina, 
and  was  such  corporation  at  all  the 
times  hereinafter  mentioned,  and  en- 
gaged, pursuant  to  their  charter,  as 
common  carriers  in  transporting  pas- 
sengers over  the  line  of  its  railroad 
in  the  streets  and  suburbs  of  the  city 
of  Columbia,  in  the  state  aforesaid,  in 
cars  owned  and  operated  by  defendant, 
by  means  of  electric  power. 

2.  That  on  the  23d  day  of  Septem- 
ber, 1895,  at  or  about  7  o'clock  in 
the  evening,  the  said  plaintiff  was  re- 
ceived by  said  defendant  as  a  passen- 
ger on  one  of  its  cars,  at  the  Gervais 
street  crossing  in  Waverly,  a  suburb 
of  Columbia,  going  from  its  Shandon 
terminus  towards  and  into  the  said 
city,  the  said  plaintiff  paying  the  full 
fare  charged  for  her  carriage,  and  in- 
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tending  to  go  into  said  city,  the  said 
defendant,  in  consideration  of  said 
payment,  agreeing  to  so  carry  her. 

3.  That  wlien  the  said  car  there- 
after reached  what  is  known  as  the 
"Heidt  Siding,"  in  the  said  Waverly, 
the  said  car  stopped  on  the  main  line 
of  the  railway  track  of  said  defend- 
ant in  such  jjosition  that  another  of 
defendant's  cars  going  in  an  opposite 
direction  could  pass  over  said  siding, 
around  the  car  in  whick  plaintiff  was 
seated  as  a  passenger;  and  it  was  the 
duty  of  said  defendant  to  so  move  its 
cars  and  arrange  its  switches  that  the 
passage  of  these  two  cars  would  be 
accomplished  without  injury  or  peril  to 
any  of  its  said  passengers. 

4.  But  the  said  defendant,  not  re- 
garding its  duties  in  this  regard,  caused 
the  said  other  car  to  approach  this 
plaintiff's  said  ear  with  great  and  dan- 
gerous speed,  and  negligently  omitted 
to  have  its  switch  so  fixed  that  said 
other  car  would  safely  pass  around  this 
plaintiff's  car;  but,  on  the  contrary, 
this  switch  was  not  open  and  the  said 
other  car  kept  upon  the  main,  line  past 
the  switch,  and  continued  to  approach 
said  standing  car  with  great  and  dan- 
gerous speed,  to  the  imminent  danger 
of  a  collision  with  the  standing  car 
and  imminent  peril  to  all  the  passen- 
gers therein. 

5.  That  by  reason  of  this  apparent 
imminent  danger  to  the  passengers  in 
said  standing  car,  the  plaintiff',  in  com- 
mon with  other  passengers,  believed 
that  it  was  unsafe  for  her  to  remain 
in  said  car,  and  it  was  apparently 
80  unsafe;  and  in  order  to  free  herself 
from  such  danger,  she  was  obliged  to 
jump  from  said  car,  and  did  so  jump, 
at  the  only  point  of  said  car  where 
egress  to  her  was  possible,  and  in  so 
doing  plaintiff  was  much  friglitcned 
and  greatly  injured,  her  right  ankle 
V)fing  badly  sj)raiiied,  so  much  so  tliat 
she  had  to  be  carried  back  to  her  home 
and   i)ut   to  bed. 

6.  That  by  reason  thereof  the  plain- 
tiff was  confined  to  her  bed  for  three 
weeks,  suffered  pain  for  several 
months,  and  was  prevented  from  at- 
tending to  her  labors  and  duties,  and 
put  to  great  expense  for  doctor's  at- 
tendance, medicines  anf'  nursing  in  the 
attempt  to  effect  a  cure,  and  was  other- 
wise   in.jurod,    to    lier   damage    .$2,000. 

Wherefore,  the  plaintiff  demands 
judgment  against  the  defendant  for  the 
sum    of    $2,000    and    costs.      Wade    v. 


Columbia    Elec.    Co.,    51    S.    C.    296,    29 
S.  E.  233. 

III.    Defenses. 

A.  Anawer,  Alleging  Failure   To   Use 

Proper    Care. 

"Further  answering  this  defendant 
says  that  the  injuries  received  by  the 
plainFiff,  and  set  forth  in  the  petition, 
were  received  wholly  and  entirely  be- 
cause of  his  want  of  proper  care  and 
caution  in  looking  out  for  his  own 
safety,  and  by  reason  of  his  careless- 
ness in  coming  in  contact  with  an 
electric  light  wire  which  he  knew,  or 
by  the  exercise  of  ordinary  care  for  his 
own  safety  could  have  known,  was 
then  and  there  charged  with  a  cur- 
rent of  electricity,  making  it  danger- 
ous to  life  for  any  one  to  come  in 
contact  with  the  said  wire.  Defendant 
says  that  by  the  exercise  of  ordinary 
care  for  his  own  safety,  and  such  as 
circumstances  and  surroundings  made 
it  apparent  was  necessary,  the  said 
plaintiff  could  have  avoided  coming  in 
contact  with  said  wire,  and  could  have 
escaped  all  injury  therefrom.  Defend- 
ant says  that  plaintiff  came  into  con- 
tact with  said  wire  by  failing  to  exer- 
cise that  degree  of  care  which  he 
knew,  or  ought  to  have  known,  under 
the  circumstances  was  necessary  to  be 
exercised  by  him  to  avoid  injury  from 
said  wire.  Wherefore,  having  an- 
swered, defendant  prays  to  be  dis- 
missed." McLaughlin  v.  Louisville 
Elec.  L.  Co.,  100  Ky.  173,  37  S.  W. 
851. 

Note. — Verdict  for  defendant  re- 
versed because  of  instructions  given 
and  refused.     Answer   not   in   question. 

B.  Anstccr,    Failure    To   Observe    the 

Approach  of  Train. 
"That,  on  the  day  of  the  accident 
set  forth  in  the  complaint,  in  the  even- 
ing, said  Thornton  started  from  the 
residence  of  one  Doctor  .Sellers,  being 
the  first  residence  fronting  on  the 
highway  in  the  complaint  mentioned, 
south  of  said  railroad  to  the  said  town 
of  Mount  Jackson,  most  of  which  is 
on  the  north  side  of  said  railroad; 
tliat  immediately  before  the  accident  oc- 
curred plaintiff  was  standing  on  the 
porch  of  a  residence  within  one  hundred 
and  fifty  five  feet  of  the  higliway  cross- 
ing at  whicli  said  accident  occurred; 
that  at  said  point  he  could  see  west  for 
about  one  quarter  of  a  mile  on  the 
railroad  and  about  three  quarters  of 
a  mile  cast;   that  at  the   very  moment 
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of    starting    from    that     point    to    i-ross 
the  said   railroa.l   ho   K.okod   west   for  a 
tr-«iii    of    cars    ami    saw    noiio,    and    he 
looki'd  east  and  saw  ono  standing  near 
-^aid   iTossins  apparontly   in   the   act   of 
moving'   westward;    that    knowing   thoro 
was  a  post  west  of  said  crossing  which 
bv     its    marks    roqnirod    the    engineers 
of    trains    going    east    to    whistle    and 
ring  the  bell  before  passing  said  cross- 
in.'    and   bv   liis  acciuaintance   with  the 
conduct   of' said  railroad,  knowing  that 
such    trains    should    whistle    and    ring, 
and  having  but  one  eye  (he  being  blind 
in   the   right   eve),   as  he   passed   on   to 
said   railroad   he   listened   carefully   tor 
the    whistling    and    the    ringing   of    the 
bell   on   the   train   that   might   be   com- 
ing from  the  west  on  said  railroad,  and 
heard   none,   and  used   the  only   eye   he 
had    to    watch    the    movements    of    the 
train  that  stood  just  east  of  the  cross- 
ing    so    that    he    might    not    be    injured 
bv 'its  movements;    that   said   Thornton 
was  on  said  day  blind  in  his  right  eye, 
and  consequently  had,  in  order  to  look 
eastwardly,    in     facing     northward,     to 
turn   his  head  eastward;   that  while  in 
the   act   of   watching,   the   train    stand- 
incr  on   said   railroad   just   east   of   said 
crossing,    and   just    as    he    passed    upon 
said    railroad,     struck     said     Thornton. 
And    the    defendant    further    says    that 
from  the  point  one  hundred  and   fifty- 
five   feet   south   of   railroad,   where   the 
plaintitf  last  looked  to  the  west  until  said 
plaintiff   reached   said   railroad,   he   had 
an    open,    unobstructed     view     of     the 
track    for   a   long    distance,    and    could 
have  easily  seen  the  approaching  tram 
if   he   had   only  looked."     Thornton   v. 
Cleveland,  etc.  K.  Co.,  131  Ind.  492,  31 
N.  E.  185. 


C.  Ansu-er,  Setting  Up  "Act  of 
God." 

"That  defendant's  approaches  and 
bridge  over  Big  Peno  creek  were  con- 
structed in  a  safe,  and  workmanlike 
manner,  and  were  always  kept  in  a 
safe,  proper,  and  perfect  condition 
down  to  the  time  of  the  accident,  and 
that  on  the  night  of  that  occurrence, 
to- wit,  May  9,  1894,  a  heavy,  sudden, 
unprecedented  and  unexpected  fall  of 
rain  took  place  in  the  immediate  vicin- 
ity of  said  bridge,  causing  Peno  creek 
to  become  flooded  and  swollen  at  said 
point  to  an  extraordinary,  unusual, 
dangerous,  unforeseen  and  unexpected 
degree  and  extent,  whereby  one  of  the 
bents    constituting    a    portion     of     the 


soutlicastern  apiiroach  to  said  bridge 
was  dislodged  and  washed  out  by  the 
flood,  b(>tween  said  hour  of  midnight 
and  two  or  throe  o'clock  in  the  morn- 
ing of  May  ID,  1S04,  leaving  the  rails 
and  stringers  underlying  same  intact, 
and  undisturbed;  that  its  nearest  sta- 
tion to  said  bridge  is  located  at  Frank- 
ford.  Mo.,  and  it  is  about  two  and 
one-half  miles  distant  and  that  no  rain 
of  any  consequence  fell  at  Frankford 
during  said  night,  and  that  the  train 
on  which  plaintiff  was  at  the  time  ot 
the  accident  was  a  south  bound  train 
and  left  Hannibal  *on  schedule  time 
and  passed  through  Frankford  about 
on  •  time  and  thereafter  reached  the 
said  bridge  about  7  o'clock  on  the 
morning  of  May  10,  1894,  and  passed 
on  to  said  bridge  and  on  to  the  rails 
covering  the  space  where  said  bent  in 
the  approach  to  the  bridge  had  been 
washed  away,  precipitating  the  car  in 
which  plaintiff  was  riding  into  said 
washed    out    space. 

"Defendant  says  that  it  was  impos- 
sible for  it  or  any  of  its  agents,  ser- 
vants or  employes  either  in  charge  ot 
said  train  or  those  to  whom  was  in- 
trusted the  duty  of  keeping  and  main- 
taining such  bridge  and  its  approach 
in  a  safe  condition  to  have  foreseen 
the  heavy  and  unusual  rainfall  and 
the  flood"^  incident  to  same  which  oc- 
curred the  night  previous  to  such  ac- 
cident and  that  it  was  impossible  for 
defendant,  its  servants  and  employes 
to  have  provided  full  and  suflicient 
safeguards  against  the  effect  of  said 
rainfall  and  the  violent  flood  caused 
thereby,  and  that  it  was  impossible  for 
defejidant,  its  servants,  and  employes  to 
have  or  acquire  any  knowledge  of  said 
heavy  rainfall  and  flood  prior  to  such 
accident  or  to  have  prevented  same  by 
the  exercise  of  the  utmost  prudence, 
diligence  and  care  on  the  part  of  de- 
fendant,  its   servants  and   emplo}«es. 

"Defendant  therefore  says  that  said 
accident  was  an  inevitable  one,  and 
was  caused  by  the  act  of  God,  and  the 
same  together  with  its  results  were 
such  occurrences  which  were  beyond 
the  power  of  human  ingenuity  and 
ability  to  either  foresee  or  prevent  and 
defendant  is  not  lia])le  for  said  acci- 
dent or  any  consequences  or  results 
following  same  nor  for  any  damage 
wliich  plaintiff  may  have  sustained  in 
consequence  of  same,  and  now  having 
fully   answered,    defendant   asks   to   be 
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discharged    with    its    costs."      Cobb    f.  f 
St.   Louis    &   H.    E.    Co.,    149    Mo.    609, 
614,    50    S.   W.    894. 

D.  Ansu-er,   Claim   Satisfied  and  Dis- 

charged. 
"Defendant,  for  further  answer, 
avers  that  after  the  committing  and 
happening  of  the  alleged  and  supposed 
grievances  and  acts  in  the  complaint 
mentioned,  and  before  this  action,  to- 
wit,  on  the  said  twentieth  day  of  Sep- 
tember, 1869.  the  defendant  delivered 
to  the  plaintiff  seventy-five  dollars  in 
coin,  and  paid  the  surgeon's  bill  for 
attendance  upon  the  said  Mary  O 'Riley; 
and  in  consideration  of  such  payment 
to  the  surgeon,  the  plaintiffs  accepted 
and  received  the  sum  of  seventy-five 
dollars  aforesaid,  in  full  satisfaction  and 
discharge  of  the  damages  or  liabilities 
in  the  complaint  mentioned,  and  all  of 
the  damages  by  the  plaintiffs  sustained 
by  reason  of  the  matters  and  things 
therein  alleged."  O'Eiley  r.  Wilson, 
4  Ore.  97. 

E.  Answer,   Accord  and   Satisfaction 

for  Personal  Injury  by  Co-De- 
fendant. 
"That,  after  committing  the  sup- 
posed grievances  alleged  in  said  com- 
j)laint,  and  after  the  commencement 
of  this  action,  to- wit,  on  the  12th  day 
of  April,  1876,  the  defendant,  the  Me- 
chanics' Institute,  delivered  to  the 
plaintiff,  and  the  plaintiff  accepted  and 
received  from  the  defendant,  the  Me- 
chanics' Institute,  the  sum  of  five  hun- 
dred dollars,  gold  coin  of  the  United 
States,  in  full  satisfaction  and  dis- 
charge of  the  damages  and  cause  of 
action  alleged  in  said  complaint."  Ur- 
ton    r.    Price,   57    Cal.   271. 

rv.  Demurrer,  That  Negligence  Is  In- 
sufficiently Alleged. 

"That  the  neglignnr-p  complained  of 
is   not   sufficiently   and   legally   set   out. 

"That  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action." 
Conley  r.  Richmond  &  D.  R.  Co.,  109 
X.   r.   R92,   14   S.   E.   30.3. 

V.  Reply  to  Claim  of  Satisfaction  and 
Discharge. 
"That  it  is  not  true  that  plaintiffs, 
in  consideration  of  the  payment  of  the 
sum  of  seventy-five  dollars,  or  any  other 
sum,  and  the  surgeon 's  for>  for  at- 
tendance upon  plaintiff  Mary  O 'Riley, 
accepted  the  same  in  full  satisfaction 
and  discharge  of  the  damages  or  liahil- 
ities   in    the   complaint   mentioned    and 


set  out,  and  all  of  the  damages  by  the 
plaintiffs  sustained  by  reason  of  the 
matters  and  things  in  said  complaint 
alleged,  and  plaintiffs  deny  that  they 
have  ever  received  from  any  person  or 
persons  compensation  or  satisfaction 
for  the  injury  and  damages  in  the 
complaint  in  this  action  set  out." 
O'Eilev   V.  "Wilson,   4   Ore.  97. 
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I.  Declaration  Against  Innkeeper  for 

Refusing  To  Lodge,   649 

II.  Declaration   for   Loss  of  Personal 

Property,  n.'O 

III.  Complaint  for  Loss  of  Trunk,  65G 

IV.  Complaint  Against   Proprietor  of 

Bath  House  for  Loss  of  Pocket 
Book,   ().")() 

V.  Plea  by  Innkeeper  Justifying  Turn- 

ing Plaintiff  Out,   (i'l 

VI.  Indictment  for  Illegally  Removing 

Baggage,   651 
CROSS-REFEREXCES: 
Assault  and   Battery: 

Answer,    Defense    of     Possession     of 
Inn. 
VsK  and  Occupatiox: 

Complaint   for  Lodgings; 
Complaint  for  Board  and  Lodging. 

I.  Declaration  Against  Innkeeper  for 
Refusing  To  Lodge  Plaintiff  Dur- 
ing the  Night. 
For  that  whereas  the  said  defend- 
nnt,  before  and  at  the  time  of  the  com- 
mitting the  grievance  hereafter  men- 
tioned, was  an  innkeeper  and  did  keep 
a  common  inn,  for  the  accommodation 
of  travelers,  that  is  to  say.  a  certain 
common  inn,  called,  etc.;  and  whereas, 
whilst  the  said  defendant  was  sucli 
innkeeper,  and  so  kept  the  said  inn  as 
aforesaid,  to-wit,  on,  etc.,  at,  etc. 
(venue)  aforesaid,  the  said  plaintiff 
then  and  there,  being  a  traveler,  came 
and  was  received  by  the  said  defend- 
ant into  the  said  inn,  and  then  and 
tliere  required  the  said  defendant  to 
suffer  and  permit  the  said  plaintiff  to 
stay  and  lodge  at  the  said  inn,  for 
and  during  the  night  of  the  same  day, 
and  although  the  said  plaintiff  was 
then  and  there  ready  and  willing,  and 
then  and  there  offered  to  pay  the  said 
defendant  a  reasonable  sum  of  money 
for  such  lodging,  yet  the  said  defend- 
ant not  regarding  his  duty  as  such  inn- 
keeper, V)ut  contriving,  and  wrongfully 
and  unjustly  intending  to  injure  the 
said  plaintiff,  and  to  put   him   to  great 
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fronMt'  and  oxpiMiso,  and  iiiconvonioncp, 
(lid  not,  nor  wmild,  at  tlio  said  titno 
wluMi  ho  was  so  rt>(iuostt>d  as  aforesaid, 
or  at  any  time  aftirwnrds,  sufTor  or 
permit  the  said  plaintifT  to  stay  or 
lodfio  at  the  said  inn  as  afores.aid, 
durinfj  the  time  aforesaid,  but  wholly 
neglected  and  refused  so  to  do,  where- 
by the  said  plaintiff  was  forced  and 
oblifjed  to  quit  the  said  inn,  and  to 
po  and  travel  in  the  night  time  divers, 
to-\vit  (five)  miles,  in  order  to  ])ro- 
cure  a  lodging  elsewhere;  and  upon  that 
occasion  the  said  jilaintiff  was  by  means 
of  the  said  several  premises  aforesaid, 
put  to  great  trouble,  inconvenience, 
and  expense  of  his  moneys,  and  was 
and  is  otherwise  greatly  injured  and 
damaged,  to-wit,  at,  etc.  (venue)  afore- 
said.    2  CThit.  PI.  668. 

II.  Declaration,  Loss  of  Personal  Prop- 
erty. 

"For  that  whereas,  according  to  the 
law  and  custom  of  the  land,  the  inn- 
keepers, that  keep  common  inns  to 
lodge  and  to  entertain  as  guests,  trav- 
elers, strangers  and  others  therein  who 
abide  in  the  same,  are  bound  to  keep 
their  goods  and  chattels,  being  within 
those  inns,  day  and  night  without 
diminution,  pilfering  or  loss,  so  that 
no  damage  or  loss  may  happen  to  any 
such  traveler  or  sucli  goods  for  want 
of  due  care  in  such  innkeepers  or  their 
servants,  and  the  said  plaintiff,  viz.: 
on  the  fourteenth  day  of  October, 
eighteen  hundred  and  sixty-two,  at 
Augusta,  aforesaid,  being  entertained 
as  a'  guest  in  the  inn  of  the  said  de- 
fendant, had  a  certain  overcoat,  of  the 
value  of  twenty  dollars,  within  that 
inn  and  delivered  the  same  to  the  said 
plaintiff,  then  and  there  to  be  safely 
kept.  Nevertheless  the  said  defendant, 
then  and  there  knowing  the  said  over- 
coat to  be  so  as  aforesaid,  within  his 
said  inn,  the  same  day  and  place,  did 
so  negligently  keep  said  overcoat  that 
said  overcoat,  for  want  of  safe  keep- 
ing thereof,  by  said  defendant  and  his 
servants,  was  then  in  said  inn  wholly 
■lost.  And  said  defendant  has  not  de- 
livered to  said  plaintiff  his  said  over- 
coat, although  the  said  defendant  was 
thereafterwards,  viz.,  on  the  same  day, 
thereto  requested,  but  hitherto  hath  re- 
fused, and  still  doth  refuse  so  to  do, 
or  make  him  any  .satisfaction  for  the 
same."  Xorcross  r.  Norcross,  53  Me. 
163. 

Note. — The   allegation   "being   enter- 


tained as  a  guest"  though  inartificial 
was  held  to  sulTiciently  ciiarge  that  de- 
fendant  w.'is  an    iniiket'per. 

III.     Complaint  for  Loss  of  Trunk  or 
Contents. 

I.  That  a(  tin-  i\u\c  licrcinafter 
mentioned,  the  defciidant  was  the  keep- 
er of  a  common  inn  in  the  city  of 
,     known     as     "  riie    


House." 

II.      That 

.   18 


on    the 


day    of 


,  this  plaintiff  (or,  ono 
M.  N.,  the  infant  son,  or,  the  servant 
of  this  plaintiff"),  was  received  by  the 
defendant  into  his  said  inn  as  a  trav- 
eler, together  with  his  baggage,  to-wit, 
a  trunk  containing  (here  designate  con- 
tents lost),  the  property  of  the  plain- 
tiff. 

in.  That  the  defendant  and  his 
servants  so  negligently  and  carelessly 
conducted  themselves  in  regard  to  the 
same,  that  while  he  so  remained  at 
said  inn,  his  said  Trunk  was  taken 
away  (or,  was  broken  ojien,  and  said 
was    taken    away)    from    the 


room  of  the  said  (guest)  by  some  per- 
son or  persons  to  the  plaintiff  un- 
known; and  thereby  the  same  became 
wholly  lost  to  the  plaintiff,  to  his  dam- 


age 
415. 

IV. 


dollars,      1    Abb.    Forms 


Complaint  Against  Proprietor  of 
Bathing  House  for  Loss  of  Pock- 
et Book. 

I.  That  the  defendant,  at  tlie  time 
hereinafter  stated,  was  a  common  inn- 
keeper at  the  town  of  in  this 

state. 

II.  That    on    the    day    of 

,    18 ,   he   received    and   en- 


tertained   this    plaintiff    as    a   guest    at 
his   inn,   for   hire. 

III.  That  the  inn  of  the  defendant 
was  upon  the  seashore,  and  in  con- 
nection with  it  the  defendant  main- 
tained bathing  houses  for  the  safe- 
keeping of  the  clothing,  wardrobe,  and 
such  money  and  jewelry  of  his  guests 
as  are  usually  carried  upon  the  per- 
son of  giiests  and  patrons  of  his  inn 
and    bathing    house. 

IV.  That  while  the  plaintiff  was 
then  and  there  his  guest,  the  defendant 
undertook,  for  compensation  paid  him 
by  the  plaintiff,  to  keep  safely  in  one 
of  his  said  bathing  houses,  the  clotli- 
ing  and  such  articles  of  jewelry  and 
valuables  as  the  plaintiff  then  had  upon 
his    person,    while    the    plaintiff   should 
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bathe;  and  that  the  plaintiff  thereupon 
put  into  his  said  bathing  house  his 
clothing,  his  pocket-book  containing 
money  and  such  other  property  as  is 
usually  carried  upon  the  person,  of  the 

value  of  dollars,  and  left  the 

same  in  the  possession  and  charge  of 
the  defendant,  both  as  innkeeper  and 
as  special   bailee  as  aforesaid. 

V.  That  while  this  plaintiff  was 
bathing,  his  pocket-book  and  money 
were,  by  the  negligence,  carelessness, 
and  dishonest  management  of  the  de- 
fendant and  his  servants,  lost  and 
stolen. 

(VI.  That  the  amount  of  the  said 
money  belonging  to  the  plaintiff  so 
lost  and  stolen,  while  the  same  was 
under  the  charge  of  the  defendant,  was 
dollars  and  upwards,  in  law- 
ful money  of  the  United  States,  and 
current  bills  of  solvent  banks,  and  sun- 
dry small  silver  coins  of  trifling  value; 
and  that  the  plaintiff  is  by  profession 
(designating  a  business  requiring  the 
plaintiff  to  carry  considerable  sums), 
and  that  said  sum  was  auch  an  amount 
as  he  might  reasonably  and  properly 
carry  with  him  with  reference  to  his 
circumstances  in  life,  and  the  nature 
of  his  business.) 

VII.  That  the  said  inn  was  upon 
the  seashore,  and  that  facilities  for 
bathing  according  to  the  customs  of 
the  neighborhood,  and  as  the  defend- 
ant then  well  knew,  were  considered 
a  part  of  the  accommodations  neces- 
sary to  be  afforded  by  the  innkeepers 
in  that  vicinity. 

VIII.  That  by  said  negligent,  care- 
less, and  dishonest  dealing  of  the  de- 
fendant and  his  servants,  the  plaintiff 
has  sustained  damage,  in  the  sum  of 
dollars.     1   Abb.  Forms  416. 

V.    Plea  by  Innkeeper  Justifying  Turn- 
ing Plaintiff  Out  of  Inn. 

Because  he  says,  that  he  the  said 
defendant,  long  before  and  at  the  said 
time  when,  etc.,  was  lawfully  pos- 
sessed of  a  certain  public  house,  sit- 
uate at,  etc.,  aforesaid.  And  the  said 
plaintiff  a  little  before  the  said  time 
when,  etc.,  entered  and  came  into  the 
said  house  of  the  said  defendant,  and 
then  and  there  made  a  great  noise  and 
disturbance  therein,  and  the  said  plain- 
tiff then  and  there  behaved  and  con- 
ducted himself  in  a  rude,  quarrelsome, 
and  uncivil  manner  towards  divers  per- 
sons then  and  there  lawfully  being  in 
the   said   house,   and   thereby   then   and 


there  greatly  disturbed  and  disquieted 
the  said  defendant  and  his  family,  and 
the  said  other  persons  so  being  in  the 
said  house,  in  the  peaceable  and  quiet 
occupation  and  enjoyment  thereof; 
whereupon  the  said  defendant  then  and 
there  requested  the  said  plaintiff  to 
cease  making  his  said  noise  and  dis- 
turbance, and  to  go  and  depart  from 
and  out  of  the  said  dwelling  house, 
which  the  said  plaintiff  then  and  there 
wholly  refused  to  do,  whereupon  the 
said  defendant,  in  defense  of  the  pos- 
session of  his  said  dwelling  house,  at 
the  said  time  when,  etc.,  gently  (mol- 
liter  manus  imposuit).  3  Chit.  PI. 
1073, 

VI,     Indictment  for  Illegally  Removing 
Baggage. 

"Put  up  at  a  hotel,  .  .  .  did 
.  .  .  procure  fuel,  entertainment  and 
accommodation  at  the  said  hotel  of  the 
said  Willis  S.  Snow,  then  and  there 
the  keeper  of  said  hotel,  and  did,  with 
such  fraudulent  intent,  on  said  eighth 
day  of  January,  1881,  remove  and 
cause  to  be  removed  from  the  said 
hotel  their  baggage  and  effects,  con- 
sisting of  one  valise  or  satchel  and  its 
contents,  while  there  was  a  lien  exist- 
ing thereon  for  the  proper  charges  due 
to  the  said  Willis  S.  Snow  from  the 
said  H.  Hayes  and  E.  Benson  for  board 
and  entertainment,  as  aforesaid." 
State  V.  Benson,  28  Minn.  424,  10  IM. 
W.  471. 
IXQI'EST.  — See     Coroner's     Inquest; 

Inquiry,  Writ  of. 


INQUIRY,  WRIT  OF. 

I.     Writs  of  Inquiry,  6.32 

A.  In   OrdiiKiry  Cases,  652 

B.  In  Debt  on  Bond,  652 

C.  On  Articles  of  Agreement,  653 

D.  On    Failure    To    Answer    {Code), 

653 

E.  Return,   To  Be  Indorsed  on   U'rit, 

653 

CROSS-REFERENCES: 
Default: 

Notice    of   Assessment   of    Plaintiff's 

Damages   Before; 
Xotice    of    Assessment     of     JXTm.-iges 

Before  Jury; 
Report    of    Clerk    on    Assessment    of 

Damages; 
Inquisition   on   Default; 
Allidavit    To    Set    Aside    Regular    In- 

qut'st ; 
Order   To   Set  Aside   Inquest   for   Ir- 
regularity; 
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AtViilavit    To    Sot    Aside     Iiujuost    ;is 
IrrO>jiilar. 
XrisANCK: 

Writ   of   Inquiry   as  to   Nuisanco. 
EkplkvIn  : 

Writ   of  Inquiry  in  TJoplovin,  on  De- 
fault  for   Not  Pleaiiingj; 
Writ    of    In()iiiry   To   Assess  Damages 
on  Jiulgmeut   Retorno  llabeudo. 
Sub»>oexa: 

Subpoena  on  Writ  of  Inquiry  Before 

tlie   Sherilf; 
Subpoena  Ticket  on  Writ  of   Inquiry. 

I.     Writs  of  Inquiry. 

A.      if'rit     of     Inquiry     in     Ordinary 
Cosdi. 
The  people  of  the  state  of  New  York, 

to  the  sheriff  of  the  city  and  county 

of ,  greeting: 

Whereas  A.  B.,  lately  in  our  supreme 
court  of  judicature,  before  our  justices 
thereof,  at  the  (capitol  in  the  city  of 
Albany),  (the  place  corresponding  with 
the  term  of  Avhich  the  narr.  is  entitled), 
by  bill,  without  our  writ,  impleaded 
C.  D.,  being  in  custody,  etc.  (or,  if 
the  suit  were  commenced  by  declara- 
tion, by  declaration  and  not  by  writ, 
impleaded  C.  D.).  For  that,  etc.  (here 
recite   the   declaration),  to  the   damage 

of   the   said  A.  B.   of  dollars, 

as  he  said,  and  thereupon  he  brought 
his  suit,  etc.  And  such  proceedings 
were  thereupon  liad  in  our  supreme 
court,  before  our  said  justices  thereof, 
that  the  said  A.  B.  ought  to  recover 
against  the  said  C.  D.,  his  damages  on 
occasion  of  the  premises;  but  because 
it  is  unknown  to  our  said  justices  of 
our  supreme  court  aforesaid,  what  dam- 
ages the  said  A.  B.  hath  sustained  by 
means  of  the  premises  aforesaid:  There- 
fore, we  command  you,  that  by  the 
oath  of  twelve  good  and  lawful  men 
of  your  county,  you  diligently  inquire 
what  damages  the  said  A.  B.  hath  sus- 
tained, as  well  by  means  of  the  prem- 
ises aforesaid  as  for  his  costs  and 
charges  by  him  about  his  suit  in  this 
behalf  expended:  And  that  you  send 
to  our  said  court,  before  our  justices 
thereof,  at  the  (city  hall  in  the  city 
of  New  York,  on  the  first  Monday  of 
May)  next  (the  return  day),  the  in- 
quisition which  you  shall  thereupon 
take,  under  your  seal,  and  the  seals  of 
those  by  whose  oath  you  shall  take 
that  inquisition,  together  with  this 
writ. 

Witness,  Greene   C.  Bronson,   esquire, 
our  chief  justice,  at  the  (capitol  in  the 


city  of  Albany,  the  seventeenth  day  of 
January,  in  the  year  one  thousand 
eight  hundred  and  forty-six). 

, ,  clerks. 

attorney. 


Burr.  App.   4S8,   §995. 

B.     Writ  of  Inquiry  in  Debt  on  Bond. 
The  people  of  the  state  of  New   York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

Whereas  A.  B.,  lately  in  our  supreme 
court  of  judicature,  before  our  justices 
of  the  same  court  (at  the  city  hall  in 
the  city  of  New  York,  by  bill  without 
our  writ),  impleaded  C.  D.,  being  in 
custody,  etc.  (or  as  in  last  form),  be- 
fore our  aforesaid  justices  of  our  said 
supreme  court  of  judicature,  of  a  plea 
of  debt  on  demand,  for  (one  thousand) 
dollars  of  good  and  lawful  money  of 
the  United  States  of  America,  upon 
and  by  virtue  of  a  certain  writing  ob- 
ligator)',  in  the  penal  sum  of  (one  thou- 
sand) dollars,  bearing  date  the  (first 
day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
thirty-nine),  and  sealed  with  the  seal 
of  the  said  C.  D.,  with  a  certain  con- 
dition (as  the  said  A.  B.  in  our  said 
court,  before  our  aforesaid  justices 
thereof,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
said),  thereunder  written,  whereby  (if 
there  be  any  recital  in  the  bond  pre- 
ceding its  condition,  say:  "After  re- 
citing," etc.,  setting  forth  the  recital), 
it  was  provided  that  if  (here  set  forth 
the  condition),  and  the  said  A.  B.  fur- 
ther said,  that,  etc.  (here  state  the 
breaches).  And  such  proceedings  were 
thereupon  had  in  our  said  supreme 
court  of  judicature,  before  our  afore- 
said justices  thereof,  that  it  was  after- 
wards considered  by  the  same  court, 
that  the  said  A.  B.  ought  to  recover 
against  the  said  C.  D.  his  debt  afore- 
said, together  with  his  damages,  which 
he  had  sustained,  as  well  as  on  account 
of  the  detention  of  the  same,  and  by 
reason  of  the  breaches  of  the  said  con- 
dition, as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record:  And 
the  said  A.  B.,  having  prayed  our  writ 
to  inquire  of  the  truth  of  the  aforesaid 
breaches  of  the  said  condition  of  the 
said  writing  obligatory,  and  to  assess 
the  damages  which  he  hath  hereby  sus- 
tained: Therefore,  according  to  the 
form  of  the  statute  in  such  case  made 
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and  provided,  we  command  vou,  that 
by  the  oath  of  twelve,  etc.  (as  in  pre- 
ceding  form   to   the   end).     Burr.   App. 

489,  §996;  Till.  Forms  59. 

C.  Writ    of    Inquiry    on    Articles    of 

Agreement. 
The  people  of  the  state  of  New  York, 

to    the     sheriff     of     the     county     of 

,  greeting: 

Whereas  A.  B.,  lately  in  our  supreme 
court  of  judicature,  before  our  justices 
thereof,  at  the  (city  hall  in  the  city 
of  New  York),  impleaded  C.  D.,  being 
in  custody,  etc.  (or  by  declaration  and 
not  by  writ),  of  a  plea  that  he  should 
render  to  him  the  said  A.  B.   the   sum 

of  dollars  of  good  and  lawful 

money  of  the  United  States  of  America, 
which  he  owed  to  and  unjustly  detained 
from  him:  For  that  whereas,  by  cer- 
tain articles  of  agreement  (or  a  certain 
indenture),  made  on,  etc.  (reciting  the 
whole  of  the  declaration)-,  to  the  dam- 
age of  the  said  A.  B.  of dol- 
lars, as  he  said,  and  therefore  he 
brought  his  suit,  etc.  And  such  pro- 
ceedings were  thereupon  had  in  our 
said  court,  before  our  justices  afore- 
said, that  it  was  afterwards  considered 
by  the  same  court,  that  the  said  A.  B. 
ought  to  recover  against  the  said  C.  D. 
his  debt  aforesaid,  together  with  his 
damages,  which  he  had  sustained  as 
•well  on  occasion'of  the  detention  there- 
of, as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended; 
whereof  the  said  C.  D.  is  convicted, 
as  appears  to  us  of  record:  And 
the  said  A.  B.,  having  prayed  our 
writ  to  inquire  of  the  truth  of  the 
aforesaid  breaches  of  covenant  above 
assigned,  and  to  assess  the  damages 
which  he  the  said  A.  B.  hath  sustained 
thereby:  Therefore,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  we  command  you,  that 
by  the  oath  of  twelve,  etc.  (as  in  pre- 
ceding forms  to  the  end).     Burr.  App. 

490,  §997. 

D.  Writ    of    Infpiiri/   on    Failure    To 

Ansrccr  (Code). 
The  people   of  the   state  of  Now  York, 

to     the     shorifT     of     the     county     nt 

,  greeting: 

Whereas,  in  an  action  brouglit  by 
A.  B.  against  Y.  Z.  in  our  supreme 
court,  such  proceedings  were  had,  \i|)on 
the  personal  service  of  the  fnunmons 
therein  upon  said  Y.  Z.,  that  tlio  said 
A.  }i.  obtained  an  order  of  the  said 
court,  directing  the  plaintiff's  damages 


in  the  said  action  to  be  assessed  by  a 
jury,  a  copy  of  the  complaint  in  said 
action  being  hereunto  annexed,  there- 
fore we  command  you,  that  by  the  oath 
of  twelve  good  and  lawful  men  of  your 
bailiwick  you  diligently  inquire  what 
damages  the  said  A.  B.  hath  sustained 
for  and  on  account  of  the  premises  in 
the  said  complaint  contained;  and  that 
vou,  with  all  convenient  speed,  return 
to  the  office  of  the  clerk  of  the  county 

of   • the    inquisition    taken    by 

vou,  by  virtue  of  this  writ,  under  your 
"seal,  and  the  seals  of  those  by  whose 
oaths  you  shall  take  that  inquisition, 
together  with   this  writ. 

Witness,   Hon.   J.   J.,  justice,   at   the 

court  house,  in  the  city  of  -; ,  in 

the   county   of  ,   this  ■ 

day  of ,  18 — . 

(Signature   of   clerk.) 
(Signature  of  plaintiff's  attorney.) 

2  Abb.  Forms  514. 

E.     Beturn,  To  Be  Indorsed  on  Writ. 

The  execution  of  the  within  writ  ap- 
pears by  the  inquisition  hereunto  an- 
nexed. 

(Date.) 

(Signature   of   sheriff".) 

2  Abb.  Forms  515. 
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CRORSREFERENCES: 
Bills  and  Answf.ks: 

Introauctory   Part   of   Hill  on    Bohalf 
of    Lunatic    Suing    by    Commit  toe; 
Conimoncomout.  of  Answer  by  a  Lun- 
atic or  Idiot,  etc. 
Divorce: 

Complaint  for  Divorce  on  the  (irounl 
of   Lunaoy. 

GfAROIAN    Ad    TilTEM: 

OnliT,     Guardian     Assigned     on      Ap- 
plication of  Infant  or  Non  Compos. 
Motions: 

Jurat    to   Affidavit,    Where    Deponent 
Is  a  Lunatic. 
Rape: 

Indictment.    Rape    on    a    "Woman    nt 
Unsound   Mind. 
Rescission   and  Cancellation  : 

Decree,  Settlement  by  Lunatic,  Since 
So  Found.  Set  Aside; 

I.     Complaints. 

A.     Complaint  by  Committee  of  Lun- 
atic, Idiot,  or  Habitual  Drunk- 
ard. 
(Name  of  court,  etc.)     A.  B.,  as  com- 
mittee   of   M.    N.,   a   lunatic    (or,   an 
idiot,     or,     an     habitual     drunkard), 
plaintiff,    against    W.    X.    and   Y.    Z., 
defendants. 

The  plaintiff,  complaining  as  the 
committee  of  M.  N.,  a  lunatic  (or,  an 
idiot,  or,  a  person  of  unsound  mind, 
or,  an   habitual   drunkard),   alleges: 

I.      That     on     the   day     of 

,  18 ,  upon  proceedings  duly 

instituted  in  the  supreme  court  of 
this    state,    in    and    for    the    county    of 

(or,  in  the  case  of  an  habitual 

drunkard,  it  may  be,  dulj'  instituted  in 
the    county    court    of     the     county     of 

),  by  an  inquisition  then  taken 

and  returned,  said  M.  X.  was  found  to 
be  a  lunatic  (or,  otherwise,  as  above), 
and  thereupon  this  plaintiff  was,  by 
an   order  of  said   court,   duly  made   by 

said    court,    on    the    day    of 

,     18 ,     at     ,     ap- 
pointed committee  of  said  M.  N. 's  per- 
son  and   estate.     1    Abb.   Forms  146, 
B.     Complaint   Against   Committee  of 
Lunatic,  Etc. 
(Name    of   court,   etc.)      A.   B.   against 
Y.    Z.,    as    committee    of    M.    N.,     a 
lunatic    (or,    an    idiot,     or     habitual 
drunkard). 

(After  usual  commencement  and 
statement  of  cause  of  action  against 
the    lunatic,    add.) 

TI.  That  afterwards  (or,  on  the 
day   of   ,   18 ,   at 


),  the  said  V.  Z.  was  duly  ad- 
judged  by  the  court   to  be  a 

lunatic    (or,   otherwise,   as   a,bove). 

111.  That  tlie  defendant  was  then 
and  there  duly  appointed  by  the  said 
court  committee  of  the  (person  and) 
estate  of  the  said   lunatic. 

Wherefore,      the      plaintiff      demands 

Judgment    for dollars,     with 

interest  from  ,  to  be   paid  out 

of  the  estate  of  the  said  M.  N.,  in 
the  hands  of  the  defendant.  1  Abb. 
Forms  118. 

II.  Answer,  Insanity  of  Defendant. 
That   at   the  time    of   the   making   of 

the  alleged  promise  (or  agreement,  or, 
of  the  executing  of  the  alleged  deed) 
the  defendant  was  of  unsound  mind,  and 
thereby  incapable  of  making  (or,  ex- 
ecuting) and  of  understanding  the 
same,  as  the  plaintiff  then  well  knew. 
2  Abb.  Forms  41. 

III.  Answer  in  Equity  by  a  Lunatic 
or   Idiot,   Etc. 

The  joint  answer  of  E.  F.,  a  lunatic 
(or  idiot  or  imbecile  person),  by  T.  P., 
his  guardian  ad  litem,  and  T.  P.,  com- 
mittee of  the  said  E.  F.,  defendants, 
to  the  bill  of  complaint  of  A.  B.,  the 
plaintiff.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2138. 

IV.  Affidavit  of  Continued  Lunacy. 
(Title  of  the  cause.)      (Venue.)     M.  D., 

of  ,  being  duly  sworn,  says: 

I.  That  he  is  personally  acquainted 
with  A.  B.  above  named,  the  plaintiff 
herein  (or,  on  whose  behalf  this  action 
for  a  divorce  is  brought),  and  has  at- 
tended said  A.  B.  for  •  months 

past  as  his   (or  her)   physician. 

II.  That  he  saw  said  A.  B.  this  day, 
and   finds    that    he    (or    she)    continues 

to  be,  as  ever  since  the  year  , 

a  lunatic, 

(Jurat.)  (Signature.) 

2  Abl).  Forms  .534. 

V.  Petition  for  Inquest  of  Insanity. 
To  the  worsliipful  justices  of  Cumber- 
land county   court. 

The  petition  of  Lewis  Robinson  hum- 
bly shows,  that  his  sister  Susannah 
Robinson,  an  inhabitant  of  said  coun- 
tv,  is  now  about  sixty  years  of  age, 
and  that  from  her  infancy  she  has 
been  subject  to  great  bodily  infirmity, 
caused  by  a  stroke  of  the  palsy,  which 
paralyzed  her  right  side;  that  from 
this  cause  and  old  age  combined,  she 
is    now    non    compos    mentis    and    iu- 
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capable  of  managing  her  estate  and 
business;  that  she  has  property,  con- 
sisting of  lands  and  negroes,  and  from 
her  imbecility  of  understanding  is 
wasting  and  destroying  her  property. 
Your  petitioner  therefore  prays  that  a 
jury  may  be  ordered  to  ascertain 
whether  she  is  compos  mentis,  or 
capable  of  managing  her  affairs  and  es- 
tate. 

Henry  for  pet'r. 
Bethea  r.  [NI'Lennon,  23  N.  C.  523. 

VI.  Petition  for   Commitmeiit   of  In- 

sane Person. 

"Houlton,  May  10,  1873. 
To  .the   selectmen   of   Houiton: 

Daniel  McCann  of  Houltou,  complains 
that  his  brother,  Charles  McCaun,  ot 
said  Houiton,  is  an  insane  person,  dan- 
gerous to  the  community,  and  prays 
you  immediately  to  inquire  into  the 
condition  of  said  Charles  McCann,  and 
to  take  such  further  steps  as  you  may 
deem   proper   in   the   premises. 

(Signed)   Daniel  McCann." 

Gray  v.  Houiton,  65  Me.  521. 

VII.  Complaint  to  Selectmen  for  Ex- 
amination of  Insane  Person. 

"To  the  selectmen  of  the  town  of  East- 
port: 

"M.  B.  of  Eastport,  makes  complaint 
and  says,  that  Elizabeth  Howard  is 
insane,  and  he  believes  it  will  be  for 
her  comfort  and  safety  that  she  be  re- 
moved to  the  insane  hospital.  Where- 
fore lie  prays  that  an  examination  into 
the  facts  may  be  made,  and  that  such 
steps  be  taken  as  the  law  provides  in 
such  cases."  Inhab.  of  Eastport  v. 
East  Machias,  35  Me.  402. 

Vin.       Special    Verdict     (return)     on 
Insanity. 

I'ursumit  tc)  an  order  of  the  court 
of  pleas  and  quarter  sessions  of  Cum- 
berland county,  ordering  the  sheriff  of 
Haid  county  to  summon  a  jury  of  good 
and  lawful  men,  to  inquire  into  the 
lunatic  and  insane  condition  of  the 
miml  of  Miss  Susannah  Robinson,  we, 
the  undersigned,  after  being  summoned 
and  duly  sworn,  and  from  tlic  testi- 
mony made  in  the  case,  certify  that 
she,  the  said  Susannah  liobinson,  is 
lunatic,  idiotic,  of  an  insane  mine),  and 
altogether  inca[iabIo  of  managing  her 
affairs;  that  she  has  been  in  that  sit- 
uation from  her  infancy,  l»nt  that  the 
imbecility  of  her  undr-rstanding  has 
been  increasing  and  more  aiqmrent  for 
the    last    two    years.      We    also    ascer- 


tained that  she,  the  said  Susannah,  has 
in  her  possession,  as  owner,  about  500 
acres  of  land  situated  on  Cape  Fear 
in  Cumberland  county,  and  five  negroes, 
stock  and  household   furniture. 

In  testimony  whereof,  etc. 

Signed  bv   the   jurors. 

Bethea  v.  M'Leuuou,  23  N.  C.  523. 

IX.  Order  Committing  Insane  Person 

to  Hospital. 

"Upon  the  foregoing  complaint,  the 
undersigned,  selectmen  of  Eastport, 
having  inquired  into  the  condition  of 
the  above  named  Elizabeth  Howard, 
who  is  now  in  this  town,  and  after 
hearing  the  testimony  necessary  to 
understand  the  case,  are  of  opinion 
that  she  is  insane,  and  that  her  com- 
fort and  safety  will  be  jiromoted  by  a 
residence  at  the  insane  hospital,  at 
Augusta.  W^e  therefore  order  that  she 
be  forthwith  removed  to  Augusta,  and 
delivered  to  the  care  of  the  superin- 
tendent of  the  insane  hospital,  to  be 
detained  until  she  has  become  of  sound 
mind,  or  be  otherwise  legally  dis- 
charged. Given  under  our  hands,"  etc. 
Inhab.  of  Eastport  i:  East  Machias,  35 
Me.  402. 

X.  Order   of  Commitment   of    Insane 

Person  by  Court. 
"State   of   Michigan,   County  of  Lena- 
wee. 

"At  a  session  of  the  probate  court 
for  the  county  of  Lenawee,  holden  at 
the  probate  office  in  the  city  of  Adrian, 
on  the  19th  day  of  September,  in  the 
year  one  thousand  eight  hundred  and 
eighty-nine. 

"Present  R.  B.  Robbins, 

Judge  of  Probate. 
"In  the  Matter  of  Mary  Vctter,  an 
Indigent  Insane  Person. 
"This  day  having  been  assigned  for 
Iiearing  the  jjetition,  now  on  file  in 
this  court,  of  Margaret  Scott,  superin- 
tendent of  the  State  Industrial  Home 
for  Girls,  alleging  that  Mary  Vetter, 
a  resident  of  the  Industrial  Home  for 
Girls,  in  said  county,  is  insane,  and 
jiraying  that  said  Mary  Vetter  may  bo 
admitted  to  the  Michigan  Asylum  for 
the  Insane  at  Kalamazoo,  there  to  be 
sujtported  at  the  ex|)ense  of  the  county 
in  which  it  is  shown  she  is  a  resident; 
and  liaving  duly  notified  the  said  Mary 
Vetter  (there  being  no  known  relative 
of  tho  said  Mary  Vetter  in  said  coun- 
ty), also  D.  R.  Morgan,  prosecuting 
attorney  for  said  county,  and  VVm.  11. 
Knight,    supervisor    of    the      town     of 
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iusano  person  at  present  resides,  oi 
the  time  and  place  of  hearing  said 
petition,  and  havinjj  filed  the  certifi- 
cates, taken  under  oath,  of  Drs.  Abram 
Stephenson  and  Wm.  E.  Jewett,  two 
lejjally  qualified  physicians,  and  having 
taken  the  testimony  of  Wm,  E.  Jewelt 
and  Marjjarct  iScott,  credible  witnesses, 
and  havin^;-  inijuirod  into  her  settle- 
ment, and  having  fully  investigated  the 
facts 'in  the  case,  without  the  verdict 
of  a  jury  as  to  the  question  of  in- 
sanity and  indigence,  1,  the  judge  of 
probate  in  and  for  said  county,  do  find 
that  said  Mary  Vetter  is  in  indigent 
circumstances,  and  certify  that  satis- 
factory proof  has  been  adduced  show- 
ing the  said  Mary  Vetter  to  be  insane; 
that  she  has  not  acquired  a  legal  set- 
tlement in  said  county  of  Lenawee,  but 
is  a  resident  of  the  county  of  Kala- 
mazoo; and  that  her  estate  is  insuffi- 
cient to  support  her  under  the  visita- 
tion of  insanity. 

"It  is  ordered  that  the  said  Mary 
Vetter  be  admitted  to  the  Michigan 
Asylum  for  the  Insane,  under  and  ac- 
cording to  the  provisions  of  section  23 
of  Act  135,  Laws  of  1885,  there  to  be 
supported  at  the  expense  of  the  coun- 
ty of  Kalamazoo  until  restored  to 
soundness  of  mind,  if  effected  within 
two  years,  and  until  otherwise  ordered. 
"Richard  B.  Bobbins, 
".Judge   of  Probate." 

Palmer  v.  Buck,  83  Mich.  528,  47 
N.   W.   355. 

XI.    Guardianship. 

A.    Petition  for  Guardian  for  Insane. 

After  giving  the  names  of  the  peti- 
tioners, their  residence  and  relations 
to  the  defendant,  the  petition  proceeds: 

"Your  petitioners  further  represent 
unto  said  court  that  the  said  P^lias  B. 
Sherman  is  of  the  age  of  eighty-one 
years,  and  is  feeble  and  infirm,  and  is 
an  inhabitant  of  said  county,  residing 
at  the  village  of  Cassopolis,  in  said 
county  and  state,  and  is  possessed  of 
real  estate  and  personal  estate  situated 
and  being  in  said  Cass  county,  and  the 
estimated  value  of  the  personal  estate, 
including  money,  bank  stock  and  notes, 
is  about  the  sum  of  twenty-five  hun- 
dred dollars,  as  petitioners  believe,  and 
the  estimated  value  of  real  estate  is 
the  sum  of  twenty  thousand  dollars  or 
thereabouts,  as  your  petitioners  are  in- 
formed and  verily  believe. 


ippointed  of  the  person  and  estate  of 
the  said  Klias  B.  Sherman,  for  the  fol- 
lowing specific  reason:  Because  the 
Klias  B.  Sherman,  by  reason  of  ex- 
treme old  age  and  other  causes,  is  now 
mentally  incompetent  to  have  tho 
charge  and  management  of  his  proper- 
ly, and  has  been  mentally  incompetent 
for    some    time   past. 

Your  petitioners  further  represent 
that  the  names  of  the  next  of  kin 
of  the  said  IClias  B.  Sherman,  and 
other  persons  interested  in  said  estate, 
as  your  ])etitioners  are  informed  and 
believe,  are  as  follows:  Mrs.  P]Jna 
Celia  Norton,  a  daughter;  J.  Silver 
Sherman,  a  son,  both' residing  at  Casso- 
polis, Michigan;  Frank  L.  Jones  and 
Carrol  S.  .Jones,  both  grandsons,  and 
both  residing  at  INLircellus,  in  said 
county;  Mary  Blanche  Goucher,  resid- 
ing at  Clay  Center,  Kansas;  Ellen  N. 
(haham,  residing  at  Cassopolis;  and 
Florence  M.  Tietsort,  residing  at  Cas- 
sopolis; the  last  three  named  aforesaid 
being  daughters  of  the  aforesaid  .John 
Tietsort,  and  granddaughters  of  the 
said  Elias  B.  Sherman. 

Your  petitioners  therefore  pray  that 
a  day  be  fixed  for  hearing  this  peti- 
tion, and  that  a  citation  issue,  to  be 
personally  served  upon  said  Elias  B. 
Sherman  and  uj)on  some  one  of  his 
nearest  relatives,  not  less  than  fourteen 
days  before  the  return  day  thereof,  re- 
quiring them  to  appear  and  show  cause, 
if  any,  why  a  guardian  should  not  be 
appointed  as  aforesaid  after  a  full 
liearing  and  examination  in  the  prem- 
ises, and  that  .Joel  Cowgill,  residing  at 
Cassopolis,  Mich.,  may  be  appointed 
guardian  of  the  person  and  estate  of 
him,  the  said  Elias  B.  Sherman,  ac- 
cording to  the  provisions  of  the  stat- 
utes  in   such   case   made   and   provided. 

Dated  this  16th  day  of  March,  A.  D. 
1885." 

Norton  v.  Sherman,  58  Mich.  549,  25 
N.   W.  510. 

B.  Petition  for  Guardian  of  Insane 
Person  Where  Appointee  Has 
Failed  To  Qualify. 

"To  the  honorable  judge  of  the  pro- 
bate court  for  the  county  of  Sagada- 
hoc, next  to  be  holdon  at  Bath,  on  the 
first   Tuesday   of  January,   A.   D.    1882. 

".Joseph  M.  Prott  respectfully  rep- 
resents that  he  is  a  friend  of  Frances 
.J.  G.  Thompson  of  said  Bath  who  has 
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been  adjudged  by  the  honorable  court 
to  be  of  unsound  mind  and  incompetent 
to  manage  her  own  affairs,  or  to  pro- 
tect her  rights,  and  that  Orville  A. 
Robinson  who  was  appointed  guardian 
of  the  said  Frances  has  refused  to 
qualify  for   said  trust. 

"Wherefore  he  prays  that  letters  of 
guardianship  may  issue  to  Isaac  P. 
Tibbetts,  of  Topsham,  in  said  county, 
he  being  a  suitable  person  to  act  as 
guardian  aforesaid. 

Joseph    M.    Trott." 
Thompson  v.   Hall.   77   Me.   160. 
Citation  to  Insane  Person,  GuardiansM'p. 
"State  of   Maine.      Sagadahoc,   ss. 
Probate   Court,   January   term,  A.   D. 
1882. 

On  the  foregoing  petition,  it  is  or- 
dered, that  the  said  Frances  J.  G. 
Thompson  be  cited  to  appear  at  a  pro- 
bate court  to  be  held  at  Bath,  within 
and  for  said  county,  on  the  iirst  Tues- 
day of  February,  1882,  at  ten  o'clock 
in  the  forenoon,  and  show  cause,  if  any 
she  has,  why  the  prayer  of  said  peti- 
tioner should  not  be  granted,  by  serv- 
ing her  with  a  true  and  attested  copy 
of  the  foregoing  petition,  with  this 
order  thereon,  fourteen  days  prior  to 
the   holding  of  said   court. 

Wm.  T.  Hall,  Judge." 
(Service  was  duly  made  and  proved.) 
Thompson  v.  Hall,  77  Me.  160. 
C.     Order    Appointing    Guardian     for 
Insane   Person. 
"State    of    Maine,    Sagadahoc,    ss.: 
Probate    Court,    February    term,    A.    D. 
1882. 

"On  the  foregoing  petition,  it  is  de- 
creed that  the  said  Frances  J.  G. 
Thompson  is  of  unsound  mind  and  in- 
competent to  manage  her  own  affairs 
or  to  i)rotPct  her  rights;  and  it  is  also 
decreed,  that  Isaac  P.  Tibbetts,  of 
Topsham,  bo  appointed  guardian  of  said 
Frances  J.  O.  Tliompson,  and  that  ho 
give  the  bond  roquirod  by  law  in  tlio 
sum  of  one  thousand  dollars  before  en- 
tering on  the  exocntion  of  said  trust. 
(Seal.)  W.  T.   Hall,  Judge." 

"A  true   copy.   Attest, 

Cyrus  W.  Longloy,  Kogister. " 
Thompson  r.  Hall,  77  Mo.  IGO. 

Xn.  Indictment  for  Ill-treatincnt  of 
Lunatic. 
The  jurors  for  f)ur  lady  the  Quoon, 
upon  their  oath  present  tJiat  Frederick 
Smith  and  Thomas  Smith,  on  the  28th 
day  of  July,  in  the  year  of  our  Lord 
1879,  then  having  the  care,  or  charge, 


or  concerned,  or  taking  part  in  the 
custody,  care  or  treatment  of  a  certain 
lunatic,  or  alleged  to  be  lunatic  person 
called  Emma  Smith,  did  then  abuse, 
ill-treat,  and  wilfully  neglect  such  lun- 
atic, or  alleged  lunatic,  against  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and 
dignity.  Keg.  v.  Smith,  14  Cox  C.  C. 
398. 
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|>iiiiy   To  r>o  Siil)r(it,'ntc'tl  tn  liisuriT's 
Ki;riits,   hy  Stiituto. 

I.    rire  Policies. 

A.  CompJoint  h>i  lii.turat  on  Firr 
Polin/. 

T.  Tliat  tlio  (lofondnnts  :iro  a  cor- 
poral itni  duly  Croat oii  by  and  under  the 
laws  of  this  state  (or  the  state  of,  etc.), 
orjianizod  pursuant  to  an  act  of  tho 
lofjislature  (of  said  state),  entitled 
(title  of  the  act),  passed  (date  of  pass- 
age), and  the  acts  amending  the  same. 

II.      That    on    the   day    of 

.  IS — ,  at ,  in  consid- 
eration of  the  payment  by  the  plaintiff 
to    the   defendants    of   the    premium    of 

dollars,    the    defendants,    by 

their  agents  duly  authorized  thereto, 
made  their  policy  of  insurance  in  writ- 
ing, a  copy  of  which  is  annexed  as  a 
part  of  this  complaint,  and  marked  Ex- 
hiht  A,  and  thereby  insured  the  plain- 
titT   against   loss   or   damage   by   fire   to 

the  amount  of dollars  upon  his 

(dwelling  house  and  his  furniture  there- 
in), in  the  village  of  M. 

TIT.  That  at  the  time  of  making 
said  insurance  (or  at  the  time  of  the 
commencement  of  the  risk),  and  from 
then  until  the  fire  hereinafter  men- 
tioned, the  plaintiff  had  an  in.terest  in 
the  property  insured,  as  the  owner  (or 
mortgagee,  or  otherwise)  thereof,  to  an 
amount  exceeding  the  amount  of  said 
insurance  (or  exceeding  the  bum  of 
dollars). 

IV.  That    on    the    day    of 

,  18 — ,  said  dwelling  house  and 

furniture  were  totally  destroyed  (or 
damaged,  and  in  part  destroyed)  by 
fire,  which  did  not  happen  by  (the 
causes  excepted  in  the  policy). 

V.  That  the  plaintiff  duly  fulfilled 
all  the  conditions  of  said  insurance  on 
his  part  (and  more  than  sixty  days, 
or  as  otherwise  required  by  the  policy, 
before  the  commencement  of  this  ac- 
tion,   to-wit,    on    the    day    of 

,  18 — ,  at  ,  gave  to  the 

defendants  due  notice  and  proof  of  tho 
fire  and  loss  aforesaid,  and  duly  de- 
manded payment  of  the  said  sum  of, 
stating  the  amount  of  the  loss,  if  less 
than  the  amount  insured;  but  if  greater, 
then  the  amount  insured). 

VI.  That  no  part  of  the  same  has 
been  paid,  and  the  said  sum  is  now 
due  thereon  from  the  defendants  t® 
the  plaintiff.     1  Abb.  Forms  297. 


li.  ('nwiHdiiit  Jl'licn-  Iitsurniirc  IVas  a 
Ixcnciral. 

(As  in  the  preciMJing  form,  inserting 
ifter   paragraph    11    the  following): 

III.      That    on    the day    of 

'■ — ,    18—,    at    .    the"    de- 


fendants by  their  agents  duly  author- 
ized thereto,  in  consideration  of 

dollars  to  them  jiaid  by  this  plaintiff, 
executed  and  delivered  to  this  plaintiff 
tluMr  certificate  of  riMiewal  of  said  jxil- 
icy,  of  which  the  following  is  a  copy 
(copy  of  the  certificate),  (or  a  copy  of 
which  is  annexed  as  a  part  of  this  com- 
plaint, and  marked  Exhibit  B),  and 
thereby  renewed  said  insurance  for  tho 

term    of    one   year   from    said 

day  of,  etc.     1   Abb.  Forms  298. 

'C.     Complaint    hy    the    Injured,     CoT' 
reding  Alleged  Mistake. 

I.  That  he  was  the  owner  of,  etc., 
in,  etc.,  at  the  time  of  its  destruction 
by  fire,  as  hereafter  mentioned. 

II.  That    on    the    day    of 

,  18 — ,  at ,  in  consider- 


ation of dollars  to  them  paid, 

the  defendants  executed  to  the  plaintiff 
a  policy  of  insurance  on  the  said  prop- 
erty, a  copy  of  which  is  hereto  annexed 
as  part  of  this  complaint. 

ni.      That    on    the day   of 

,   18 — ,   the   said  property  was 

totally  destroyed  by  fire. 

IV.  That  tlie  plaintiff's  loss  thereby- 
amounted  to  more  upon  each  j)art  of 
the  property  separately  insured  than 
the  amount  of  such  separate  insurance. 

V.  That    on    the    day    of 

,  18 — ,  he  furnished  the  defend- 


ant with  proof  of  his  said  loss  and 
interest,  and  otherwise  duly  performed 
all  the  conditions  of  the  said  policy 
on  his  part. 

VI.  That  no  part  of  the  said  loss 
has  been  paid. 

VII.  That  the  survey  referred  to 
in  the  said  policy,  and  made  a  part 
of  the  same,  contains,  among  others, 
the  following  questions  and  answers 
(copy) : 

VIII.  That  tho  said  questions  and 
answers  were  not  meant  or  understood, 
by  either  of  the  parties,  to  be  a  war- 
ranty. 

IX.  That  the  plaintiff,  by  his  an- 
swers aforesaid,  did  not  mean,  nor  did 
the  defendant  understand  him  to  repre- 
sent, that  there  was,  etc.;  but  the  de- 
fendant then  knew  that  no,  etc.;  and 
if    the    said    questions   and   answers   do 
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in  law  convey  such  an  idea,  it  is  through 
mistake  only.     1  Abb.  Forms  299. 

D.  Complaint  hy  Assignee  on  Agree- 
ment To  Insure,  Policy  Not  De- 
livered. 

I.  (Incorporation  of  defendants  may 
be  stated,  as  in  I,  A.^ 

II.  That  on  and  before  the 

day    of ,    18 — ,    the    Winstead 

Manufacturing  Company,  a  corporation 
established  at,  etc.,  by  their  agent  ap- 
plied to  M.  N.,  the  duly  authorized 
agent  of  the  defendants,  for  insurance 
against  loss  or  damage  by  fire  upon  a 
certain  stock  of  merchandise,  the  prop- 
erty of  said  Winstead  Manufacturing 
Company,  consisting  of  scythes  con- 
tained in  a  building  of  the  said  Win- 
stead Manufacturing  Company,  occu- 
pied for  storing  blacking,  bluing,  and 
packing  scythes,  in  said  Winstead.  And 
the  defendants,  by  their  said  agent,  on 
said  day,  agreed  to  become  an  insurer 
to  said  company  on  the  said  stock  for 
three    months    from    the    said    day,    for 

dollars,     at     a     premium     ot 

,  and  that  the  said  defend- 
ants would  execute  and  deliver  to  the 
said  Winstead  Manufacturing  Company 
a  policy  of  insurance  in  the  usual  form 
of  policies  issued  by  them  the  said  de- 
fendants, for  the  sum  of dol- 
lars, for  the  term  of  three  months  from 
the  said  day. 

III.  That  the  said  Winstead  Mann- 
facturing  Company  then  and  there  paid 
to  the  defendants  said  premium,  to-wit, 
dollars. 

IV.  That  it  was  then  and  there 
agreed  between  the  said  Winstead  Man- 
ufacturing Company  and  the  said  de- 
fendants, that  the  said  insurance  should 
be  binding  on  the  part  of  the  defend- 
ants for  the  term  of  three  months  from 
the  time  of  the  receipt  of  the  said 
prpmium,  for  the  sum  of dol- 
lars, and  the  said  defendants  then  and 
there,  in  consideration  of  the  premises, 
promised  and  agreed  to  and  with  the 
said  Winstead  >ranufacturing  Company, 
to  execute  and  deliver  to  them,  in  a  rea- 
ynnable  and  convenient  time,  .a  policy  in 
the  usual  form  of  tlu'ir  policies,  insur- 
ing the  said  stock  of  goods  in   the  sum 

of dollars    against    loss     and 

damage  by  fire,  the  insurance  to  com- 
menee  at  the  time  of  the  reci'ij)t  of 
the  said  premium,  and  continue  for  the 
said   term   of  three  months. 

V.  That  the  defendants,  by  a  policy 
of  iasuranee  issued  io  their  asaal  form 


(among  other  things),  do  promise  and 
agree  (here  set  out  legal  effect  of  the 
contemplated  policy,  e.  g.),  to  make 
good  unto  the  insured  all  such  imme- 
diate loss  or  damage,  not  exceeding  in 
amount  the  sum  insured,  as  shall  happen 
by  fire  to  the  property  insured,  within 
the  time  for  which  the  insurance  is, 
made,  the  loss  or  damage  to  be  esti- 
mated according  to  the  actual  cash 
value  of  the  property  at  the  time  the 
loss  shall  happen;  the  loss  to  be  paid 
within  sixty  days  after  notice  and  proof 
thereof  made  by  the  insured,  and  re- 
ceived at  the  defendant's  ollice  in  con- 
formity to  the  conditions  annexed  to 
the  policy.  And  by  one  of  the  con- 
ditions usually  annexed  to  such  policy, 
it  is  provided  that  all  persons  insured 
by  the  defendants  and  sustaining  loss 
or  damage  by  fire,  are  forthwith  to 
give  notice  thereof  to  the  company,  and 
as  soon  after  as  possible  to  deliver  in 
a  particular  account  of  such  loss  or 
damage,  signed  with  their  own  hands 
and  verified  by  their  oath  or  affirma- 
tion; and  shall  also  declare  on  oath 
whether  any  and  what  other  insurance 
has  been  made  on  the  same  property; 
what  was  the  whole  value  of  the  sub- 
ject insured;  what  was  their  interest 
therein,  and  (among  other  tilings)  in 
what  general  manner  the  building  in- 
sured or  containing  the  subject  insured, 
and  the  several  parts  thereof,  were  oc- 
cupied at  the  time  of  the  loss,  and 
when  and  how  the  fire  originated,  so 
far  as  they  know  or  believe;  and  by 
another  condition  it  is  stipulated,  on 
the  part  of  the  defendants,  that  pay- 
ment of  losses  sliall  be  made  in  sixty 
daj'S  after  the  loss  shall  have  been 
ascertained  and  proved,  and  the  proof 
received  at  the  oilice  of  the  company. 
VI.  That  after  the  insurance  so 
made,  and  after  the  said  promise  to 
execute  and  deliver  a  policy  in  con- 
formity thereto,  and  within  the  .said 
term  of  three  months,  for  which  tho 
said  Winstead  Manufacturing  Company 

was  so  insured,  to-wit,  on  the 

day   of  ,    18 — ,   the   said   stock 

of  merchandise  in  tho  said  building 
mentioned  and  intended  to  be  so  in- 
sured, was  damaged  and  in  part  de- 
stroyed (or  was  totally  destroyed)  by 
fire,  and  that  the  said  Winstead  Manu- 
facturing Comi)any  thereby  sustained 
loss  and  damage  to  a  large  amount, 
to-wit,  to  the  amount  of  dol- 
lars,  and    to    moro   than    the     sum     of 
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dollars    over    and    al'ino     all 

iiisurniioo    thoroon. 

VII.  That  saiil  Winstoad  :\Ianufae- 
turiujj  Company  duly  fiiliiilotl  all  tlio 
ooiulitioiis  of  said  aurooim-nt  ami  insur- 
anoo  on  tlu>ir  part  (and  more  than  sixty 
davs,  or  otherwise  as  rotinired  by  the 
policy,    before     the     coinmencement     of 

this  action,  to-wit,  on  the day 

of .  IS—,  at  -,  gave  to 

the  defendants  due  notice  and  proof 
of  the  loss  as  aforesaid,  and  duly  de- 
manded payment  of  the  said  sum  of 
dollars). 

VI II.  Tliat  no  part  of  the  same  has 
been   paid. 

IX.  That    ou    the day    of 

,    IS — ,    at   ,    the    said 

AVinstead  Manufacturing  Company  duly 
assigned  to  this  plaintiff  the  said  agree- 
ment and  insurance,  and  their  claim 
against  the  defendants  thereon,  of  which 
the  defendants  had  due  notice.  1  Abb. 
Forms  300,  302. 

E.  Complaint  on  Fire  Policy  by  As- 
signee,  Purchaser   of    Property. 

(As  in  I,  A,  substituting,  in  the 
averment  of  the  policy,  the  name  of 
the  original  insurer  in  place  of  the 
words,  "the  plaintiff,"  and  the  follow- 
ing instead  of  paragraph  III): 

III.  That  at  the  time  of  making  said 
insurance  (or  at  the  time  of  the  com- 
mencement of  the  risk),  and  from  then 
until  the  assignment  hereinafter  men- 
tioned, said  (original  insured)  had  an 
interest  in  the  property  insured  as  the 
owner  (or  mortgagee,  or  otherwise) 
thereof,  to  an  amount  exceeding  the 
amount  of  said  insurance  (or  exceed- 
ing the  sum  of dollars). 

IV.  That    on    the day   of 

,  IS — ,  with  the  consent  of  the 

defendants  duly  given  in  writing  on 
said  policy  by  their  said  agents,  the 
said  (original  insured)  duly  sold,  as- 
signed and  conveyed  to  the  plaintiff 
his  interest  in  the  said  (property  in- 
sured), and  in  the  policy  of  insurance 
(continue  as  in  T,  A,  paragraphs  IV,  V 
and  VI).     1  Abb.  Forms  298. 

IL    Life  Policies. 

A.  Complaint  by  Executor  on  Life 
Policy. 

(I.  For  allegation  of  incorporation 
of  defendants,  see  I,  A.) 

II.     That    on    the day    of 

,  18—,  at ,  in  con- 
sideration of  the  payment  by  one  M.  N. 
to  the  defendants,  of  the  premium  of 
dollars    (annually    during    his 


lil't'),  till'  dc'f(Mi(laiils.  by  their  agents 
duly  authorized  thereto,  made  their 
policy  of  insurance  in  writing,  a  copy 
of  which  is  annexed  as  a  part  of  this 
conqdaint,  and  marked  "Kxhibt  A," 
and  thereby  insured  the  life  of  said 
M.   N.   in   the  sum   of dollars. 

III.  That    on    the day    ot 

,  18—,  at ,  said  M,  N, 

died,  which  death  was  not  caused  by 
(the  causes  excepted  in  the  policy). 

IV.  That  thereafter,  and  before  this 

action    (or    on    the day     of 

,  IS—),  said  M.  N.  died,  leav- 
ing a  will,  by  which  the  plaintiff  was 
appointed  the  sole  executor  thereof  (or 
this  plaintiff  and  C.  D.  were  appointed 
executors  thereof). 

V.  That    on    the    day    of 

,    IS — ,     said     will     was     duly 

proved  and  admitted  to  probate  in  the 
office    of   the    surrogate    of    the    county 

of   ,    and    letters    testamentary 

thereupon  were  thereafter  duly  issued 
and  granted  to  the  plaintiff",  as  sole 
executor,  by  the  surrogate  of  said 
county;  and  this  plaintiff  thereupon 
duly  qualified  as  such  executor,  and 
entered  upon  the  discharge  of  the  du- 
ties of  his  said  office. 

VI.  That  said  M.  N.  and  tlie  plain- 
tiff each  duly  fulfilled  all  the  conditions 
of  said  insurance  on  his  part. 

VII.  That  no  part  of  the  same  has 
been  paid,  and  the  said  sum  is  now 
due  thereon  from  the  defendants  to  the 
plaintiff  as  such  executor.  1  Abb. 
Forms  302. 

Note. — In  some  jurisdictions  it  is  also 
necessary  t^  allege  that  the  policy  was 
in  full  force  and  effect  at  the  time  of 
the  death,  that  the  statements  con- 
tained in  the  application  were  true  in 
all  respects  and  that  the  death  was  not 
oauscfl  by  any  of  the  exceptions  con- 
tained in  the  policy. 

B.     Complaint    by    Wife,    Partner,   or 
Creditor,  Insured  on  Life  Policy. 

I.  (For  allegation  of  incorporation, 
see  I,  A.) 

II.  That    on    the day     of 

,   18 — ,  at ,   in  consid- 


eration of  the  payment  by  the  plaintiff 
to  the  defendants  of  the  (annual)  pre- 
mium of  dollars,  the  defend- 
ants, by  their  agents  duly  authorized 
thereto,  made  and  delivered  to  the 
plaintiff  their  policy  of  insurance  upon 
the  life  of  M.  N.,  a  copy  of  which  ia 
annexed  as  a  part  of  this  comi)laint, 
and   marked   "Exhibit  A,"  and   there- 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


INSURAyX'E 


661 


by  insured  the  life  of  said  M.  N.  in  the 

sum    of dollars,    payable    to 

the  plaintiff. 

III.  That  the  plaintiff  was  then  the 
wife  of  said  C.  B.  (or  the  partner  of 
said  C.  B.,  in  the  business  of,  etc.,  or 
a  creditor  of  said  C.  B.  to  the  amount 
of dollars,  stating  facts  show- 
ing his  interest  in  the  life),  and  as  such 
had  a  valuable  interest  in  the  life  of 
said  M.  X. 

IV.  That    on    the   day    of 

— ,  18—,  at ,  said  M.  ^'. 

died,  which  death  was  not  caused  by 
(the  causes  excepted  in  the  policy). 

V.  That  said  M.  X.  and  the  plaintiff 
each  duly  fulfilled  all  the  conditions 
of  said  insurance  on  their  part. 

VI.  That  no  part  of  the  same  has 
been  paid,  and  the  said  sum  is  now 
due  thereon  from  the  defendants  to  the 
plaintiff.     1  Abb.  Forms  303. 

C.     Complaint  on   Life  Policy  by  As- 
signee in  Trust  for  Wife. 

I.  (For  allegation  of  incorporation 
of  defendants,  see  I,  A.) 

II.  That    on    the day     of 

,  18 — ,  at ,  in  consid- 
eration of  the  payment  by  one  M.  N. 
to   the   defendants   of   the    premrum    of 

dollars    (annually    during    his 

life),  the  defendants,  by  their  agents 
duly  authorized  thereto,  made  their 
policy  of  insurance  in  writing,  a  copy 
of  which  is  annexed  as  a  part  of  this 
complaint,  and  marked  "Exhibit  A;" 
and  thereby  insured  the  life  of  said  M. 
N.  in  the  sum  of dollars. 

III.  That    on    the day    of 

,    18—,   the    said    M.    N.    (with 

the  written  consent  of  the  defendants, 
by  their  said  agents,  duly  indorsed  on 
the  policy  (or  otherwise  state  such  con- 
sent as  is  required  by  the  terms  of 
the  policy),  duly  assigned  said  policy 
of  insurance  to  this  plaintiff  in  trust 
for  L.  N.,  his  wife. 

IV.  That  up  to  the  time  of  the 
death  of  M.  N.  all  premiums  accrued 
upon  said  policy  were  duly  paid. 

V.  That    on    the    day    of 

,  18—,  at ,  said  M.  N. 

died,  which  death  was  not  caused  by 
(the  causes  excepted  in  the  policy). 

VI.  That  said  M.  N.  and  the  plain- 
tiff each  duly  fulfilled  all  the  conditions 
of  said  insurance  on  their  part  (and 
the  plaintiff,  more  than  sixty  days,  or 
as  otherwise  required  by  the  policy, 
before  the  commencement  of  this  ac- 
tion,   to-wit,    on    the    day    of 


,    18 — ,    at ,    gave    to 

the  defendants  due  notice  and  proof 
of  the  death  of  said  M.  X.  as  afore- 
said,   and    duly   demanded   payment    of 

the   said  sum  of dollars). 

VII.  That  no  part  of  the  same  has 
been  paid,  and  the  said  sum  is  now 
due  thereon  from  the  defendants  to 
the  plaintiff.     1  Abb.  Forms  3U4. 

III.     Marine  Policies, 

A.     Declaration    on   Marine  Policy  of 
Insurance. 

For  that  whereas,  heretofore,   to-wit, 
on,    etc.    (date     of     policy),     at,     etc, 
(venue),  by  a  certain  deed-poll,  or  pol- 
icy of  insurance  then  and  there  made  by 
the    said    defendants,    and    sealed    with 
the    seal    of    the    said    defendants,    and 
which  said  deed  or  policy  of  insurance, 
the  said  plaintiff  now  brings  here  into 
court,    the    date    whereof    is    a    certain 
day    and    year    therein    mentioned,    to- 
wit,  the   same   day  and  year  aforesaid, 
the    said   plaintiff    as   well    in    his    own 
name,   etc.    (set    forth   the    policy   ver- 
batim to  the  end).     In  witness  where- 
of,   the    said    defendants     had     caused 
their  seal   to   be   thereunto  affixed,   and 
the  sum  and  sums  by  them  assured  to 
be    therein    underwritten,    under    which 
said  deed  or  policy  of  assurance  a  cer- 
tain  memorandum   was   then   and   there 
written,    whereby    the    said    defendants 
declared    the    said    policy    to    be     free 
from    average    on    corn,   fish,    salt,   etc. 
(set    forth    the    usual    memorandum    at 
the   foot   of   the  policy).     And    also   a 
certain    other    memorandum    was    then 
and    there    written,    whereby    the    said 
defendants    declared    themselves    to    be 
content    with   that    assurance   for   four- 
teen   thousand    dollars,    on     the     whole 
ship,    valued    at    that    sum;    as    by    the 
said   deed   or   policy   of   assurance,   and 
memorandum  so  made  as  aforesaid  more 
fully  appears.     And  thereupon  the  said 
defendants  became  insurers  to  the  said 
plaintiff   for   the   said   sum   of   fourteen 
thousand    dollars,    in    the    said    deed    or 
policy  of  assurance;  and  the  said  plain- 
tiff  further   says,    etc.      (Averments   as 
usual  that   ydaintiff  was   interested,  tho 
ship's    safety,    departure    and    damage 
at    sea,    etc.,    according    to    the    facts.) 
Of    all    which    said    premises    the    said 
defendants  afterwards,   to-wit,  on,  etc., 
there    had    notice;    by    reason    whereof 
an    action    hath    accrued    to     the     said 
plaintiff,   to   demand   and   have    of  and 
from   the   said  dofendnnts  the   said   sum 
of  fourteen  thousand  dollars,  so  insured 
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aforosaiil.  puii't'l  of  tlio  saiil  siiin  iibovi' 
ilt'inaiulfil,  wluTohy  an  ai-tion  hath  ac- 
criioil  to  tho  said  plaint itT  to  diMnantl 
and  havt',  of  and  frmn  tlio  said  defend- 
ants, tho  said  sum  of ilollars, 

pareel  of  tho  said  sum  above  demaiuied, 
to  wit,  at,  etc.  (vonuo),  aforesaid, 
rrhcn  add  money  had  and  received, 
meount  stated,  and  breach  in  debt.) 
liurr.  App.  2S4,  §.").52;  i'atcs'  Forms 
470. 

B.     CompUiint    on     1'ahud    rolici/    on 
Ship  or  Cargo. 

I.  (For  allejjation  of  iiicori)oration, 
Bee   I,   A.) 

II.  Tliat    on    the day    of 

,  IS — ,  at ,  in  consid- 
eration   of    the    premium    of    

dollars,  then  and  tiiere  paid  to  them 
by  the  plaintiff  (or  which  this  plaintifl 
then  and  there  ajjreed  and  became  lia- 
ble to  pay  to  the  defendant),  the  de- 
fendants, by  their  agents  duly  author- 
ized thereto,  made  their  policy  of  insur- 
ance iu  writing,  of  which  a  co[)y  is 
annexed  as  a  part  of  this  complaint, 
and  marked  "Exhibit  A,"  *  and  there- 
by   insured    for    him dollars 

upon  the  ship  (or  upon  the  cargo,  or 
certain   goods,   then   laden,   or  about  to 

be    laden,    upon    the     ship) , 

then  lying  in  the  harbor  of,  etc.  (or 
as    the   case   was),    for   a   voyage    from 

to ,  against  the  perils 

of  the  seas  (or  the  j)erils  of  fire,  men- 
tioning the  perils  which  occasioned  the 
loss),  and  other  perils  in  the  policy 
mentioned. 

III.  That   on    the day    of 

• ,    18 — ,    the    said    ship     sailed 

from  said on  the  voyage  de- 
scribed in  the  policy,  and  while  pro- 
ceeding therein  (or  during  said  voyage 
and  while  lying  in  the  port  of,  etc.), 
was  by  the  perils  of  the  seas  wrecked 
and  totally  lost  (or  was  burned  and 
wholly  destroyed  by  fire). 

_  IV:  That  'the  plaintiff  was,  at  tho 
time  of  the  commencement  of  the  risk 
and  thereafter  until  the  said  loss,  the 
owner  of  said  (insured  property,  or 
interested  in  said  insured  property)  to 
an  amount  exceeding  (the  whole  amount 

insured),  to-wit,  dollars. 

V.  That  the  plaintiff  duly  fulfilled 
all  the  conditions  of  said  policy  of  in- 
surance on  his  part  (and  more  than 
sixty  days,  or  as  otherwise  required 
hy  the  policy,  before  the  commencement 

of  thi.s  action,   to-wit,  on   the 

day  of ,  18—    at ,  he 


ga\('  to  tli('  (lefenilanls  due  notice  and 
proof  of  the  loss  as  aforesaid,  and  duly 
demanded  ]>ayment  of  said  sum  of 
dollars). 


XT.  Tliat  710  part  of  the  same  has 
been  ])aid,  and  tliere  is  now  due  from 
the  defendants  to  the  i>l:tintiff  tliereon 
the  sum  of dollars,  with  in- 
terest from,  etc.     1  Abb.  Forms  305. 

C.     Complaint  on  Open  Marine  Foliey. 

(As  in  ]ireceding  form,  substituting 
in  paragraph  11,  at  the  *):  and  thereby 
]iromised  to  pay  to  tho  plaintiff,  within 
days   after   proof   of   loss  and 


interest,  all  loss  and  damage  accruing 
to  him  by  reason  of  the  destruction  or 
injury  of  the  ship  (or  of  tho  cargo, 
or  certain  goods,  then  laden,  or  about 
to    be    laden    upon    the    ship),    then    at 

,   during   its   next   voyage  from 

to ,  whether  by  perils 


of  the  sea  or  of  fire  (mentioning  the 
perils  which  occasioned  the  loss),  or  by 
other  causes  therein  mentioned,  not  ex- 
ceeding   dollars.     1  Abb.  Forms 

307. 

D.  Complaint  on  Marine  Foliey  on 
Freight. 

(As  in  111,  B,  substituting  at  the  * 
in  paragraph  II) :   and  thereby  insured 

for    him dollars   upon    freight 

of  certain   goods   then   laden    (or  about 

to  be  laden)   in  the  ship ,  then 

at   ,   to   be   transported  by   the 

plaintiff    from to     , 

against  the  perils  of  the  seas  (or  the 
perils  of  fire,  mentioning  the  perils 
which  occasioned  the  loss),  and  other 
perils  in  the  policy  mentioned. 

III.  That    on    the day    of 

,  said  ship  sailed  from  , 

on  the  voyage  described  in  the  policy, 
and  while  proceeding  thereon  (or  dur- 
ing said  voyage,  and  while  b'ing  in 
the  port  of,  etc.),  said  goods,  the  freight 
whereof  was  insured,  were  lost  by  (the 
perils  of  the  sea). 

IV.  That  the  plaintiff  has  not  re- 
ceived any  freight  upon  said  goods,  nor 
was  any  earned  thereon  by  reason  of 
(such  loss  of  the  vessel). 

(Or,  where  the  freight  was  paid  in 
advance) : 

IV.  That  the  plaintiff  thereupon  be- 
came   liable    to     repay     (and     on     tho 

day  of ,  at  , 

did  repay)  to  the  shippers  of  said  goods 

the    sum    of    dollars,    freight 

which  had  been  advanced  by  them. 

V  and  VI  as  in  III,  B.  1  Abb. 
Forms  308. 
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E.     Coinplaint    on    Marine   Policy    for 

Partial    Loss   and    Contribution 

To  General  Average. 

(I  and  II  as  in  preceding  forms.) 

III.      That    said    ship     did,     on     the 

day  of ,  sail  on  said 


voyage,  and'  -whilst  proceeding  thereon 
■was  by  the  perils  of  the  seas  dismasted 
and  otherwise  damaged  in  her  hull, 
rigging  and  appurtenances;  insomuch 
that  it  was  necessary  for  the  preserva- 
tion of  f^aid  ship  and  her  cargo  to  throw 
over  a  part  of  said  cargo,  and  the  same 
was  accordingly  thrown  over  for  that 
purpose. 

IV.  That     by     means    thereof    the 

plaintiff  was  obliged  to  expend  — 

dollars      in      repairing      said      ship      at 

;     and,     also     (or   and   is    also 

liable    to    pay) dollars    as    a 

contribution  to  and  for  the  loss  occa- 
sioned by  throwing  over  a  part  of  said 
cargo. 

V.  That  said  ship  also  suffered  much 
damage  that  was  not  repaired  at 
,    to-wit,    to     the     amount     ot 

—    dollars. 


(Continue  as  V  and  YI,  in  III,  B.) 
1  Abb.  Forms  309. 

F.  Complaint,  Averinent  of   Loss   hij 

Collision. 

(Substitute  for  paragraph  III,  in  pre- 
ceding forms)  • 

III.     That  tix  or  about  the 

day    of .    while    the    said   ship 

or  vessel  in  said  policy  named  (with 
the  said  goods  on  board),  was  proceed- 
ing on  her  said  voyage,  and  before  her 
arrival  at  her  said  port  of  destination 
in  the  said  policy  mentioned,  another 
vessel,  with  great  force  and  violence, 
was  carried  against  and  ran  afoul  of 
the  said  ship,  and  the  said  ship  thereby 
was  sunk  and  lost  (with  the  said  goods, 
which  thereby  were  wholly  lost  to  the 
plaintiff).     1   Abb.   Forms  308. 

G.  Complaint,  Averment  of  Waiver  of 

Condition. 

That  afterwards  (and  on  the  

day  of ,  at  ),  the  de- 
fendants, by  thf'ir  agents  duly  author 
ized  thereto,  waived  the  condition  of 
the  said  policy  by  which  (designating 
it),  and  released  and  discharged  the 
plaintiffs  from  the  performance  there- 
of (or  and  consented  that  the  plaint  His 
.should,  etc.,  according  to  the  facts). 
1   Abb.  Forms  30S. 

IV.     Defenses. 

A.     Anxucr,  Denial  of  Policy. 

That   they  did   not  make  and   deliver 


the  policy  of  insurance  alleged.     2  Abb. 
Forms  91. 

B.  Ansicer,  Denial  of  Loss. 

That  the  said  building  was  not  de- 
stroyed (or  injured)  during  the  term 
of  said  insurance  by  (state  perils  in- 
sured against),  but  said  loss  occurred 
wholly  by  (very  briefly  imlJeate  the 
excepted  peril).     2  Abb.  Forms  91. 

C.  Ansiver,  Denial  of  Plaintiff's  In- 

terest. 
That  the  plaintiff  did  not  own,  and 
had  no  insurable  interest  in,  ti>e  said 
goods  (or  the  said  building,  house,  or 
its  contents)  at  the  time  of  the  hap-, 
pening  of  said  loss.     2  Abb.  Forms  91. 

D.  Answer,    That    Policy     Was     Ob- 

tained by  Misrepresentations. 
That  the  defendants  were  induced  to 
subscribe  the  policy,  and  become  in- 
surers, as  alleged  in  the  complaint,  by 
the  misrepresentation  made  by  the 
plaintiff  to  the  defendants  of  a  fact 
then  material  to  be  known  to  the  de- 
fendants, and  material  to  the  risk  of 
the  said  policy;  that  is  to  say,  by  the 
misrepresentation  that  the  said  vessel 
was  loaded  with  hides,  whereas  a  large 
portion  of  her  cargo  consisted  of  guano 
(or  that  the  said  vessel  had  sailed  from 

on     the     day     of 

,    18 — ,    whereas    she    had    not 

on  that  day,  but 

day  of  ),   as 

the  plaintiff  well  knew.  2  Abb.  Forms 
91. 

E.  Ansirer,     Denial    of    Arcount    of 

Loss. 
That  the  said  plaintiff  did  not,  with- 
in    days,  which  was  the   time 

limited  in  the  conditions  annexed  to 
the  said  policy,  nor  within  a  reason- 
able time  after  the  said  loss,  make  out 
or  deliver  a  jiarticular  account  of  such 
loss  and  damage,  signed  by  or  on  be- 
half of  the  plaintiff,  and  verified  by 
his   oath   or   aflirmation-,.  but   neglected 

to    do    so    for    the    space    of 

months  after  said  loss.  2  Abb.  Forma 
92. 

F.  Answer,   Failure    To    Give   Notice 

of  Loss. 

I.  (Allege  provision  of  policy,  sim- 
ilarly to  IV,  H.) 

ir!  That  the  plaintiff  did  not  before 
this  action  give  any  notice  of  the  loss 
of  the  said  goods  by  fire,  for  which 
he  seeks  recovery  in  this  action;  nor 
furnish  any  statement  of  the  loss  of 
the  said  goods.     2  Abb.  Forms  93. 
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(.;.     Ansu;r,    That   riaintiff  diivc  in   a 
Frutuluhnt    Account    of    /.o.ss. 

That  aft  or  the  allowed  loss  and  dam- 
aeo  and  before  aotiou.  the  plaint  ill 
made  and  doHvorod  to  the  defendants 
a  false  and  fraudulent  account  of  tlio 
ftlloKod  loss  and  damage,  as  and  for 
such  account  as  is  mentioned  in  the 
conditions  contained  in  (or  annexed  to) 
said  policy,  in  which  said  account  he 
represented  and  stated  that  insured 
poods   and   projiertv   of   the   plaintilf  to 

the    amount    of    dollars    had 

been  burnt  and  destroyed  by  the  said 
fire,  and  that  his  loss  and  damage  by 
the  said  fire  were  to  the  said  amouut 
of dollars,  with  intent  to  in- 
duce the  defendants  to  pay  to  him  said 
amount;  whereas  insured  goods  and 
i^roperty  of  the  i)laintitf  had  not  been 
burnt  or  destroyed  by  said  fire  to  that 
amount,  and  his  said  loss  and  damage 
were  not  to  that  amount,  as  the  plaintiff 
then  well  knew.  2  Abb.  Forms  93. 
H.  Ansiver,  Transfer  Without  In- 
surer's Consent. 

I.  That  it  is  among  other  things 
provided  by  said  insurance  policy  that 
in  case  of  any  transfer  or  termination 
of  the  interest  of  the  insured,  either 
by  sale  or  otherwise  of  the  property 
insured  without  the  consent  of  the  com- 
pany, the  policy  should  from  thence- 
forth be  void. 

II.  That  after  the  making  of  said 
policy,  and  before  the  loss  alleged,  the 
interest  of  the  said  (insured)  in  said 
(things  insured)  was  terminated  and 
transferred,  and  the  title  thereto  vested 
in  said  plaintiff  without  the  consent  of 
the  defendants,  whereby  the  policy  be 
came,  and  was,  void  at  the  time  of 
said  loss.     2  Abb.  Forms  93. 

I.     Answer,  Extra-Hazardous  Eislc. 

I.  (Allege  provision  of  policy,  sim- 
ilarly to  IV,  H.) 

II.  That  after  the  making  of  the 
said  policy,  and  before  the  loss  alleged, 
the  plaintiff  received  into  his  said  store 
a  large  quantity  of  goods  known  and 
described  as  extra-hazardous,  to-wit, 
,  well  knowing  that  such  re- 
ception was  a  violation  of  the  condi- 
tions in  the  said  policy  contained;  and 
at  the  time  of  the  said  fire,  the  said 
plaintiff  had  in  said  store  a  large  quan- 
tity  of  such  extra-hazardous  goods.  2 
Abb.  Forms  94. 

J.     Answer,  Existence  of  Liens. 
I.      (Allege   provision   of  policy,  sim- 
ilarly to  IV,  H.) 


11.  Tliat  at  the  time  of  making  said 
policy,  tlie  said  interest  of  (the  iu- 
surcii)  was  not  free  from  all  liens  and 
elaims  that  miglit  be  prosecuted 
against  the  said  (tiling  insured);  but, 
on  the  contrary,  the  same  was  subject 
to  a  chattel  niortgage,  which  was  un 
known  to  the  defendants  at  the  time 
of   issuing   said   policy,  which   mortgage 

was    dated     on     the day    of 

,  and  given  by  said  plaintiff  to 

one   M.    N.   to    secure dollars. 

2   Abb.   Forms  94. 

V.  Replication,  Waiver  by  Defendant 
of  Conditions  in  Policy. 
And  the  pluintitl'  says  that  by  rea- 
son of  anything  in  the  plea  No.  2  al- 
leged, he  ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid 
action  against  the  said  defendant,  be- 
cause he  says  that  after  the  said  policy 
of  insurance  was  issued,  and  before  the 
period  of  six  months  from  the  date  of 
loss  and  damage  by  fire  had  expired, 
viz:  On  the  Uth  day  of  February,  ISSJ, 
the  said  defendant,  by  its  own  en- 
dorsement in  writing  upon  said  policy, 
waived  the  clause  or  provision  of  said 
policy  in  said  plea  referred  to  and  set 
forth,  and  suspended  the  operation 
thereof  as  follows,  viz: 

'Winchester,  Va.,  February  11,  188;) 
'The  provision  in  this  policy  limit- 
ing the  time  within  which  suit  may  be 
brouglit  against  this  company  under  it, 
is  hereby  waived  for  thirty  days  from 
tliis   date. 

'Virginia    Fire    and    Marine    Insurance 
Company, 

'By  W.   L.   Cowardin,  Pres't. ' 
"And    this   he    is    ready     to     verify. 
Wherefore    he    prays,    judgment,"    etc. 
Virginia  F.  &  M.  Ins.  Co.  V.  Aiken,  82 
Va.  424. 
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Modern  English  Form,  665 
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B.  For  Injunction  on  Undertaking  as 
to   Subject-Matter,  668 

rv.     Decrees,  668 

A.  To   Interplead,  668 

B.  Action  Stayed,  Inquiry,  669 

V.  Under  Code,  669 

A.  Complaint,   669 

B.  Oath  Denying  Collusion,  669 

C.  Order    for   Judgment    and   Befer- 

ence,  669 

VI.  By  Motion,  670 

A.  Affidavit   in  Action   for  Secovery 

of  Money,  670 

B.  Affidavit   in   Action    for    Specific 

Property,  670 

C.  Notice  of  Motion,  670 

D.  Orders,  671 

1.  For  Interpleader,  671 

2.  For  Delivery  of    Property    and 

for  Beceiver,  671 
CROSS-EEFERENOES: 
Demurrer  : 

Demurrer  to  Bill  of  Interpleader,  No 

Afiidavit,  Want  of  Equity; 
Demurrer  to  Bill  of  Interpleader  for 
Want  of  Claim  of  Right  in  Defend- 
ant. 
Ikjunctions  : 

Injunction     Against    Proceedings    at 
Law  in  Case  of  Interpleader. 

L     Bills  of  Interpleader. 

A.  Statements  in  Bill  by  Purchaser 
Against  Different  Persons  Claim- 
ing Payment. 

Bill  states  that  on  the daj 

of  ,  the  plaintiff  purchased   of 

the  defendant,  Salter,  a  cargo  of  coal, 
then  on  board  of  a  vessel,  at  ten  dol- 
lars per  chaldron,  amounting  to  112') 
dollars,  payable  in  a  note  at  thirty 
daj-s.  The  coal  was  delivered  to  the 
plaintiflf,  who  paid  Salter  one  hundr(Ml 
dollars  on  account.  That  the  defend- 
ants, P.  &  S.  Schermerhorn,  afterwards 
issued  an  attachment  against  W.  W., 
as  an  absent  debtor,  and  the  defend- 
ants F.  &  B.  caused  another  attach- 
ment to  be  issued  against  W.  W.,  as 
an  absconding  debtor,  and  warrants 
were   issued,   in   the  usual  form,  to  the 

Bheriff  of ,  who  gave  notice  to 

the  plaintiff  not  to  i>ay  ovor  to  any 
person,  except  the  sherifT,  any  i)rop('rty 
or  money  of  W.  W.,  and  the  jilainfifl 
was  informed  by  the  sherifT,  and  tlio 
attorneys  of  the  defendants  P.  &  S.  H., 
and  F.  &  B.,  that  the  coal  so  pur- 
chased by  him  was  the  j)roperty  of 
W.  W.,  for  whom  the  defendant  Salter 
was    only    an     agent,     and     that     the 


plaintiff  would  be  held  liable,  if  he  paid 
the  residue  of  the  money  to  Salter. 
That  the  plaintiff  applied  to  the  de- 
fendants for  leave  to  pay  the  money 
to  Salter,  without  responsiblity;  and 
he,  also,  applied  to  Salter,  to  relieve 
or  secure  him  against  the  operation  of 
the  attachment,  and  any  further  respon- 
sibility, which  they  respectively  refused 
to  do,  and  that  Salter  had  commenced 
a  suit  at  law  against  the  plaintiff  to 
recover  the  money.  The  plaintiff 
averred  that  he  was  always  ready  and 
willing  to  pay  the  money,  if  he  could 
do  so  safely,  and  offered  to  pay  it  into 
court.  He  prayed  for  an  injunction  to 
restrain  the  suit  at  law,  and  for  relief 
generally.  The  bill  was  accompanied 
with  the  usual  affidavit,  denying  any 
collusion  and  indemnity,  etc.  Upon  the 
plaintiff's  paying  the  money  into  court, 
an  injunction  was  granted.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2030;  Richards 
V.  Salter,  6  Johns.  Ch.   (N.  Y.)  445. 

B.  Bill  of  Interpleader  (Modern  Eng- 
lish Form). 

(The  bill  set  forth  a  bond  of  the 
plaintiffs,  who  were  partners  together 
in  trade,  for  payment  of  £18,000,  to 
M.  J.,  when  she  was  unmarried;  the 
marriage  of  the  defendant  H.  J.  and 
M.  J.,  his  wife,  and  the  issue  of  the 
marriage,  viz.,  the  three  infant  de- 
fendants; a  settlement  made  previously 
to  their  marriage,  by  which  the  bond, 
together  with  the  principal  money  and 
interest  thereby  secured,  was  assigned 
to  the  defendants,  T.  B.,  S.  B.,  and 
R.  J.,  upon  certain  trusts  for  the 
benefit  of  the  said  M.  J.,  her  said  hus- 
band, and  their  issue,  "but  the  plaint- 
iffs are  not  acquainted  with  the  par- 
ticulars of  the  said  settlomcnt,  and 
crave   leave   to   refer   thereto.") 

The  said  T.  B.,  S.  B.,  and  R.  J.  claim 
to  be  entitled  under  the  said  settle- 
ment to  receive  the  principal  moneys 
and  interest  spcured  by  the  said  bond. 

The  plaintiffs  have  lately  discovered 
that  the  said  bond  or  obligation  is 
now  in  custody  or  possession  of  the  de- 
fendant A.  B.,  and  ho  claims  lo  be  en- 
titled thereto  and  the  princi[)al  money 
and    interest    thereby    secured. 

On  or  about,  etc.,  a  notice  in  writing 
was  served  upon  the  plaintiffs,  liy  the 
solicitor  of  the  last-named  defendant, 
which  is  in  the  words  following,  etc. 
(Claiming  the   money.) 

(■Statement  of  applications  to  the 
I)laintiffs  by   the   defendant   A.   B.,  and 
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of    tbroats    to    prosocutp    an    notion    or 
suit,  ami   tliat  ho  has  actually  sued  out 

a  writ   iu  tho  court   of  •  in  the 

names  of  tho  said  II.  J.  and  M.  J.,  his 
wife,  ajininst    tlio  plaint ilTs.) 

Tho  other  defendants  T.  H..  S.  B|,  and 
K.  J.,  also  threaten  and  intend  to  com- 
monce  and  prosecute  some  proceedings 
at  law  or  in  equity  against  the  plain- 
tiffs, on  tho  recovery  of  the  amount  due 
from  the  plaintiffs  upon  the  said  bond. 
riaintitTs  submit  that  the  said  defend- 
ants ought  to  interplead  between  them- 
selves, the  plaint itTs  being  re;idy  and 
herobv  otlVring  to  pay  the  same  to  such 
of  the  defendants  as  this  honorable 
court  may  determine  to  be  entitled 
thereto. 

The  said  last-named  defendants  ought 
to  set  forth  the  particulars  of  their 
respective  claims  to  the  moneys  due 
upon  the  said  bond  or  obligation,  and 
how  to  make  out  the  same. 
Prayer. 

1.  That  the  defendants  may  answer 
the  premises,  and  that  the  defendants 
may  be  decreed  to  interplead  and  settle 
and  adjust  between  themselves  theii 
right  or  claims  to  or  in  the  money 
due  or  pavable  under  the  said  bond 
or  obligation,  the  plaintiffs  being  ready 
and  willing,  and  hereby  offering  to  pay 
the  moneys  due  and  payable  under  the 
same  to  "such  of  the  said  defendants 
as  this  honorable  court  may  determine 
to  be  entitled  thereto. 

2.  That  the  said  defendant  A.  B. 
may  be  restrained  by  the  order  and 
injunction  of  this  honorable  court  from 
prosecuting  the  said  action  so  com- 
menced by  him  as  aforesaid  against 
the  plaintiffs;  and  that  all  the  said  de- 
fendants may  be  respectively  restrained 
by  the  order  and  injunction  of  this 
honorable  court  from  prosecuting  or 
commencing  any  other  action  or  actions 
or  legal  proceeding  or  proceedings 
against  the  plaintiffs,  or  any  or  either 
of  them,  for  the  recovery  of  the  moneys 
due  or  to  become  due  or  payable  under 
the  said  bond  or  obligation,  or  any 
part  thereof,  or  otherwise  concerning 
the   matters   aforesaid. 

3.  (For  general  relief.)  3  Dan.  Ch. 
PL  &  Pr.  (Perkins'  ed.)  2027. 

C.  Bill  of  Interpleader,  Prayer  That 
Defendants  Interplead. 

And  that  the  said  several  defendants 
may  be  decreed  to  interplead  touching 
their    said    several     claims,     and     that 


several  sums  now  justly  and  fairly  duo 
from  him  for  tlie  rent  of  the  said  mes- 
suage or  tenement  and  premises  into 
the  l)ank,  in  the  name  and  the  privily 
of  the  accountant-general  (or  of  the 
clerk),  of  this  honorable  court,  in  trust 
for  the  benefit  of  the  persons  or  per- 
son entitled  thereto,  subject  to  the  fur- 
ther order  of  this  court,  after  deduct- 
ing thereout  in  the  first  place,  the  afore- 
said   sum    of ,    to   be    allowed 

unto    i)laintiff    for    repairs    pursuant    to 
tho    said    agreement,    together    with    all 
sums  of  money  exjiended  and  a<lvance(l 
by  the   jdaintitf  for  land-tax  and  other 
necessary    outgoings   in    res|iect    of   the 
said  premises.     And  that   plaintiff  may 
be  at  liberty  to  quit  the  possession   of 
the   said   premises,   and   that   possession 
thereof    may    be    delivered   up    to    such 
person    or    persons     as     this     honorable 
court  shall  direct  or  appoint.     And  that 
])laintiff    may    have    a    satisfaction    or 
allowance    made    out    unto    him    out    of 
the    rent    of   the   said   jiremises   for   the 
several  articles  hereinbefore  and  in  the 
first   agreement   particularly   mentioned, 
which   have  been   provided  by  plaintiff 
at   his  own   expense  for  the   said  prem- 
ises.     And    that    in    the    meantime    the 
said   defendants,   S.  O.   and  T.   C,  may 
be  restrained  by  the  order  or  injunction 
of  this  honorable  court  from  all  further 
proceedings   in   the   aforesaid    action    of 
ejectment  brought  against  i)laintiff,  and 
that    they    and    all    the    said    otlier    de- 
fendants   may    be    in    like    manner    re- 
strained from  making  any  distresses  or 
distress    upon    the    said     messuage     or 
tenement  and  premises,  and  from   com- 
mencing  or   prosecuting   any   action    or 
actions   at   law  against   plaintiff   to   re- 
cover   the    rent    of    tho    said    premises, 
or   to    turn    plaintiff    out    of   possession 
thereof,    or    otherwise    from    proceeding 
at    law    against    the    plaintiff    touching 
any  one  of  the  matters  aforesaid.     And 
that  all  proper  and  necessary  directions 
may   be   given   for   the   purposes   afore- 
said.    (And  for  further  relief.)     3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2031. 

D.     Bill   by   Executor,   in   Nature    of 
Interpleader      To      Obtain      In- 
structions of  Court. 
To   the    honorable    the    justices    of    the 
supreme    judicial     court,     sitting     in 
equity.  ,  ' 

W.  T.  A.,  of  B.,  in  the  county  of 
S.,  esquire,  brings  his  complaint  against 
S.  B.,  of  said  B.,  widow,  and  J.  G.  B., 

S, 


plaintiff  may  be   at  liberty  to  pay  the  |  of  said  B.,  single  woman,  and  W.  W 
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of  said  B.,  and  Hester  V.  A.,  of  M., 
in  the  state  of  New  Jersey,  wife  ot 
Henry  V.  A.,  physician,  and  said  Henry 
and  C.  W.,  of  the  city  and  state  of 
N.  Y.,  and  the  said  H.  V.  A.,  as  trustee 
of  said  C. 

And  the  plaintiff  shows  that  on  the 
twenty-sixth  day  of  March,  A.  D,  1860, 
T.  W.,  of  said  B.,  esquire,  made  his  last 
will  and  testament;  that  T.  W.  de- 
parted this  life  on  the  thirtieth  day  of 
said  March;  that  on  the  thirtieth  day 
of  April,  of  the  same  year,  the  said 
will  vras  admitted  to  probate,  and  let- 
ters testamentary  issued  to  the  plaintiff, 
the   executor  therein  named. 

2.  That  among  other  provisions  of 
said  last  will  and  testament  are  these 
following,  etc.,  as  by  reference  to  a  cer- 
tified copy  of  said  will  in  court  to  be 
produced  will  more  fully  appear. 

3.  That  the  real  estate  devised  to 
the  plaintiff,  upon  the  trusts  in  said 
will  recited,  was,  at  the  time  of  the 
decease  of  said  T.  W.,  subject  to  a 
mortgage  for  the  sum  of  fifty-six  hun- 
dred dollars  and  interest. 

4.  That  the  testator  purchased  said 
real  estate  of  one  S.  R.,  and  that  it  was 
conveyed  to  him  by  deed  of  said  S.  R., 
bearing  date  the  second  day  of  May, 
eighteen  hundred  and  fifty-seven;  that 
the  consideration  stated  in  said  deed, 
and,  as  the  plaintiff  is  informed  and 
believes,  the  true  consideration  for  the 
conveyance,  was  the  sum  of  eighty-five 
hundred  dollars;  that  after  the  de- 
scription of  the  metes  and  bounds  of 
the  land  in  the  said  deed  conveyed,  the 
conveyance  is  "declared  to  be  subject 
to  a  mortgage  of  fifty-six  hundred  dol- 
lars and  interest,  and  also  subject  to 
the  taxes  for  1857,  said  mortgage  form- 
ing part  of  the  consideration;  that  said 
mortgage  is  excepted  from  and  taken 
out  of  the  covenants  of  said  deed,  as 
by  reference  to  a  copy  of  said  deed  in 
court  to  be  produced  will  more  fully 
appear. 

5.  That  the  mortgage  referred  to  in 
said  deed  was  given  by  said  R.  and 
one  L.  B.  L.  to  J.  V.  K.,  to  secure  tho 
promissory  note  of  said  L.,  lor  saia 
sum    of   fifty-six    hundred    dollars. 

6.  That  after  the  conveyance  of  said 
estate  to  the  testator,  the  testator  paid 
the  interest  upon  said  mortgage  as  It 
became  due  to  tho  said  J.  V.  K.,  tiie 
liol'icr  thereof;  that  the  testator,  as  the 
plaintiff  is  informed  and  believes,  was 
desirous  of  taking  up  the  mortgage  and 


substituting  his  own  note  therefor,  and 
offered  to  the  said  J.  V.  K.,  the  holder 
of  the  mortgage,  so  to  do;  but  the  said 
J.  V.  K.  expressed  a  preference  to  let 
the  matter  remain  as  it  then  stood. 

7.  That  the  said  S.  B.  and  J.  G.  B. 
claim  that  said  mortgage  debt  is  to  be 
paid  from  the  personal  assets  in  the 
hands  of  the  plaintiff",  as  executor. 

8.  That  the  said  W.  W.  S.  and  others, 
residuaiy  legatees,  claim  that  the  said 
real  estate  is  devised  to  the  plaintiff' 
in  trust  for  said  S.  B.  and  J.  G.  B., 
subject  to  the  incumbrance  of  said 
mortgage  and  that  the  plaintiff  has  no 
authority  under  said  will  to  pay  said 
mortgage   debt. 

9.  And  the  plaintiff  has  no  interest 
in  the  matter  in  controversv  between 
the  several  defendants,  but  is  advised 
that  he  cannot  safely  proceed  in  the 
matter  without  the  direction  and  judg- 
ment of  this  court  sitting  in  equity, 
having  no  adequate  remedy  at  law. 
Wherefore  the  plaintiff  prays  that  the 
said  several  defendants  may  be  decreed 
to  interplead  and  state  their  several 
claims  upon  the  plaintiff  in  the  execu- 
tion of  his  said  trust  as  executor;  so 
that  the  court  may  adjudge  whether  a 
sufficient  sum  shall  be  taken  from  the 
assets  of  the  estate  in  the  hands  of 
the  plaintiff,  to  pay  said  mortgage  debt 
and  the  interest  thereon;  or  whether 
the  same  shall  be  paid  to  the  defend- 
ants claiming  under  the  residuary  clause 
of  said  will. 

To  the  end,  therefore,  that  tho  said 
defendants  may  answer  tlio  j)rcmises, 
and  that  they  may  be  decreed  to  inter- 
j)]oad  together;  and  that  it  may  be 
ascertained  by  a  decree  of  this  lionor- 
able  court  whether  said  mortgage  debt 
shall  be  paid  by  the  plaintiff  from  tho 
assets  of  the  testator  in  the  hands  of 
the  jilaintiff  as  executor;  and  that  the 
plaintiff  may  have  other  needed  relief 
in  the  premises; 

May  it  i)leaso  your  honors  to  issue 
your  writ  of  subpoena,  directed  to  tho 
several  defendants,  commanding  them, 
and  every  of  them,  at  a  day  certain, 
to  a|)j)ear  before  your  honors,  and  then 
and  there  to  answer  all  and  singular 
the  premises,  and  to  stand  to  and  al)ido 
such  order  and  decree  therein,  as  to 
your   honors   shall   seem   meet. 

(Jurat.)  W.    T.    A. 

3  Dan.  Ch.  T'l.  &  Tr.  (Perkins'  ed.) 
2036-2038;  Andrews  v.  Bishcrj),  5  Allen 
(Mass.)  490. 
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II.      Allldavits. 

A.  Affiilattt    To   Be   Annextd    to   Hill 

of  InttrpltOiitr  {a). 

I    ,   the   above    naiiiod    plain- 

tiff,'  make  oath  aiul  say,  that  tho  bill 
in  this  suit  (or  tho  bill  horounfo  an- 
noxoil)  is  not  HKhI  by  nio  in  collusion 
with  anv  or  oitluT  of  the  ilofondants 
in  tho  said  bill  named,  but  such  bill 
is  filod  by  nio  of  my  own  accord  for 
relief  in  this  honorable  court.  3  Dan. 
Oh.  ri.  &  Pr.  (Perkins'  ed.)  iilTs. 
Afliiiavit    to    Bill    of    Interpleader    (b). 

The  said  J.  C.  maketh  oath  and  saith, 
that  ho  has  exhibited  his  bill  of  inter- 
pleader against  the  defendants  in  this 
cause  without  any  fraud  or  collusion 
between  him  and  the  said  defendants, 
or  anv  or  either  of  them;  and  that  the 
said  J.  C.  hath  not  exhibited  his  said 
bill  at  the  request  of  the  said  defend- 
ants, or  any  or  either  of  them,  and  that 
he  is  not  indemnified  by  the  said  de- 
fendants or  by  any  or  either  of  them, 
and  saith  tha't  he'  hath  exhibited  his 
said  bill  with  no  other  intent  but  to 
avoid  being  sued  or  molested  by  the 
said  defendants,  who  are  proceeding, 
or  threaten  to  proceed,  at  law  against 
him  for  the  recovery  of  the  rent  of  the 

said    ,    in    the    bill    mentioned. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2029. 

B.  Affidavit  of    Secretary    to    Fiiblic 

Company    To    Be    Annexed    to 

Bill  of  Interpleader. 
I,    H.    D.,    of,    etc.,    make    oath    and 

say,  that  I  am  secretary  of  the 

insurance  company,  and  that  I  do  not, 
and  to  the  best  of  my  knowledge  and 
belief  the  said  insurance  company  do 
not,  nor  do  or  does  any  members  or 
member  thereof,  collude  with  either  of 
the  defendants  named  in  the  bill  here- 
unto annexed,  but  such  bill  is  filed  by 
me,  on  behalf  of  the  said  company,  of 
my  own  accord  for  relief  in  this  hon- 
orable court  (or,  if  the  company  is 
plaintiff  say,  "but  such  bill  is  filed  by 
the  said  company  of  its  own  accord, 
for  relief,"  etc.)  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)   2030. 

in.     Orders. 

A.  Order  for  Injunction  in  Inter- 
pleader on  Payment  Into  Court. 

It  is  ordered  that  the  plaintiffs  W. 
and  B.  be  at  liberty  to  pay  the  sum 
of  $ insured  on  the  life  of  H., 


into  the  bank,  with  the  privity,  etc., 
to  the  credit  of  this  cause;  and  there- 
upon   it    is    ordered    that    an    injunction 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


be  awaitli'd  to  restrain  the  defendants 
l'\  and  M.,  his  wife,  from  proceeding 
in  tho  action  at  law  commenced  by 
them  against  the  jdaint ill's,  as  in  the 
bill  meiiliuned;  and  to  restrain  the  said 
defendants  from  commencing  or  pre- 
\enting  any  action  or  actions,  suit  or 
suits,  or  other  proceedings  against  tho 
l)laiutiffs,  or  either  of  them,  to  recover 
tho  money  insured  by  the  policies  in 
tho  bill  mentioned.  Direction  for  in- 
vestment when  ])aid  in.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2327;  2  Seton 
Dec.   (Eng.  ed.  1862)   9G2. 

n.  Order  for  Injunction  07i  Under- 
taking  as  to  Subject-Matter. 

(Plaintiffs  sold  rosin  to  Ws,  but  re- 
tained possession  at  Ws'  request;  Ws 
resold  to  B.,  who  before  delivery  be- 
came bankrupt.  Actions  were  brought 
against  the  plaintiffs  by  Ws_,  and  by 
C,  etc.,  B. 's  assignees.  Blann  was 
assignee  under  trust  deed  for  the  cred- 
itors of  Ws.) 

And  the  plaintiffs  (by  their  counsel), 
undertaking  not  to  part  with  the 
tons  of  resin  mentioned  in  tho 


plaintiff's  bill,  until  the  further  order 
of  this  court,  and  also  undertaking  to 
give  a  notice  of  motion  that  the  said 
tons  of  resin  may  be  sold  and 


the  proceeds  thereof  paid  into  court, 
it  is  ordered  that  an  injunction  be 
awarded  to  restrain  the  defendants  Ws 
and  C.  from  prosecuting  the  actions 
at  law  commenced  by  them  respectively 
against  the  plaintiffs,  for  or  in  respect 

of    the    tons    of    resin    in    the 

bill  mentioned,  and  also  to  restrain  the 
said  defendants,  together  with  the  de- 
fendant Blann,  from  commencing  or 
prosecuting  any  further  or  other  action 
or    suit    against    the    plaintifit's,    for    or 

in  respect  of  the  said tons  of 

resin;  until,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2328;  2  Seton  Dec.  (Eng. 
ed.   1862)   962. 

IV.     Decrees. 

A.     Decree  To  Interplead. 

This  court  doth  order  that  the  parlies 
interplead;  and  for  that  purpose  it  is 
ordered  that  the  defendants  W.,  etc., 
proceed  in  the  action  of,  etc.,  brought 
by  them  against  tlie  plaintiffs  (as  in 
the  bill  mentioned),  with  liberty  fot 
the  defendants  C,  etc.,  the  assignees 
of  B.,  to  defend  such  action.  Direction 
to  tax  the  plaintiff's'  costs  of  suit,  and 
also  of  the  said  action,  and  of  the 
action  brought  by  the  defendants  C, 
etc.,  against  the  plaintiffs,  so  far  as  they 
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have  proceeded;  and  to  raise  and  pay- 
such  costs  from  proceeds  of  sale  of  the 
resin  paid  into  court.  Adjourn,  etc., 
until  after  trial.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2329;  2  Seton  Dec.  (Eng. 
ed.   1862)    964. 

B.  Decree,  Action  Stayed  as  to  Policy 
Money;   Inquiry    Who   Entitled. 

(By  consent.)  Plaintiff  to  be  at  lib- 
erty   to    retain    the    sum    of    $ ■ 

for  his  costs  of  the  action  at  law  in 
the   bill   mentioned,   and   of   this   cause, 

out    of    the    sum    of     $ ,     the 

amount  due  upon  the  policy  in  the  bill 
mentioned.  And  it  is  ordered  that  the 
plaintiff  M.',  on  or  before,  etc.,  pay  the 

sum  of  $ ,  being  the  residue  of 

the  said   sum   of  $ ,  after  such 

retainer,  into  the  bank,  etc.,  to  the 
credit  of  the  cause.  Directions  to  in- 
vest; injunction  to  stay  the  defendant 
T.  from  prosecuting  the  action  at  law 
commenced  by  her  against  the  plaintiff, 
and  to  stay  her  and  the  other  defend- 
ants from  commencing  or  prosecuting 
any  other  action  against  the  plaintiff  or 
the  insurance  company  in  respect  of 
any  money  due  on  the  policy.  And  it 
is  ordered,  that  all  further  proceedings 
in  this  cause  be  stayed  as  regards  tuc 
plaintiff;  and  as  between  the  defend- 
ants that  an  inquiry  may  be  made  who 

is  entitled  to  the  said  sum  of  $ . 

3  Dan.  Ch.  PL  &  Pr.  (Perkins'  ed.) 
2329;  Macintyre  v.  Thomson,  2  Seton 
Dec.  (Eng.  ed,  1862)  964. 

V.     Under  Code. 

A.     Complaint,  Interpleader. 

I.  That  before  the  making  of  the 
claims  hereafter  mentioned  one  M.  N. 
deposited  with  the  plaintiff  (describe 
the   property)    for   (safe   keeping). 

II.  That  the  defendant  W.  X.  claims 
the  same  (under  an  alleged  assignment 
thereof   to   him    from    the   said    M.    N.) 

III.  That  the  defendant  Y.  Z.  also 
claims  the  same  (under  an  order  of  the 
said  M.  N.,  transferring  the  same  to 
him). 

IV.  That  the  plaintiff  is  ignorant  of 
the  respective  rights  of  tho  di'fendants. 

V.  That  he  has  no  claim  upon  the 
said  property,  and  is  ready  and  willing 
to  deliver  it  to  such  i)er8ons  as  tlie 
court  shall  direct. 

VI.  That  this  action  is  not  brought 
by  collusion  with  either  of  the  defend- 
ants. 

Wherefore,  the  jilaintiff  demands 
judgment: 

1.     That  the  defendants  be  restrained, 


by  injunction,  from  taking  any  pro- 
ceedings against  the  plaintiff  in  rela- 
tion thereto. 

2.  That  they  be  required  to  inter- 
plead together  concerning  their  claims 
to  the  said  property. 

3.  That  some  person  be  authorized 
to  receive  the  said  property  pending 
such  litigation. 

4.  That  upon  delivering  the  same  to 
such  (person)  the  plaintiff  be  dis- 
charged from  all  liability  to  either  of 
the   defendants  in  relation  thereto. 

5.  And  that  the  plaintiff's  costs  bo 
paid  out  of  the  same.  1  Abb.  Forms 
567. 

B.  Oath  Denying  Collusion,  To  Annex 

to  Complaint  of  Interpleader. 
That  he  does  not  bring  this  action 
by  the  consent,  knowledge,  privity,  or 
combination  of  any  or  either  of  the  de- 
fendants in  this  action,  but  only  of 
his  own  free  will,  for  relief  in  this 
court.     2  Abb.  Forms  328. 

C.  Interpleader,  Order  for  Judgment 

and  Eeferencc. 

(Recitals  of  proceedings  as  in  other 
cases,    continuing) : 

Thereupon  it  is  ordered  and  adjudged, 
that  the  said  complaint  (or  bill  of 
interpleader)  is  properly  brought  by  the 
plaintiffs  in  this  action;  that  the 
plaintiffs  be  paid  their  costs  of  this 
action,  to  be  taxed  by  deducting  the 
same  from  out  of  the  fund  in  the  com- 
plaint mentioned,  and  dollars 

as  an  additional  allowance;  and  that 
the  plaintiffs  thereupon,  within  thirtj' 
days  next  hereafter,  pay  into  court, 
and  deposit  the  amount  of  the  residue 
of  said  fund,  principal  and  interest  to 
the  time  of  such  payment,  with  the 
clerk  of  this  court,  for  the  benefit  of 
such  of  the  defendants  as  ."hall  bo 
found  to  be  entitled  thereto;  and  that 
the  plaintiffs  so  paying  said  amount 
into  court,  and  depositing  the  same  with 
the  clerk  of  this  court,  be  dismissed 
from  the  further  prosecution  of  this 
action,  and  thereupon  be  released,  ac- 
quitted, and  discharged  from  all  claims 
or  liability  to  cither  or  any  of  the  de- 
fendants in  this  action,  for,  upon,  or 
by  reason  of  said  fund,  on  the  payment 
thereof  into  court  as  aforesaid. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  said  defcnd.nnts 
do  interplead,  settle,  and  adjust  their 
several  claims,  demands  and  matters  in 
c()!itrnversy  in  this  action,  as  Dctween 
themselves. 
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(And  for  that  piirposo,  it  is  further 
ordorotl  and  adjiidj;o.:.  that  it  bo.  ami 
is  hereby  referred  to  H.  F.,  esq.,  coiui- 
scllor-at  law,  of .  as  sole  ref- 
eree, to  hear  and  determine  the  same, 
fourteen  days'  notice  of  such  hoarinjj 
to  bo  first  piven  to  the  respective  de- 
fendants, or  their  attorneys,  with  power 
to  require  said  several  defendants  to 
present,  try,  and  determine  their  sev- 
eral and  respective  claims  to  said  fund 
in  controversy  before  him,  in  such  man- 
ner and  under  such  regulations  as  ho 
may  deem  just  and  proper. 

That  the  said  referee,  among  other 
things,  examine,  ascertain,  and  deter- 
mine which  of  said  defendants  is  en- 
titled to  the  said  fund  so  deposited  with 
the  clerk  of  this  court;  and  if  he  shall 
be  of  the  opinion  that  any  one  or  more 
of  the  said  defendants  is,  or  are,  equit- 
ably entitled  to  have  a  share  in  the 
same,  that  said  referee  also  ascertain 
and  determine  what  portion  of  said 
fund  belongs  to  each;  and  that  said 
referee  do  find,  decide,  and  report 
thereon  with  all  convenient  speed.  2 
Abb.  Forms  557. 

VL    By  Motion. 

A.     Affidavit    in   Action    for  Eecovery 

of  Money. 
y.  Z.,  being  duly  sworn   says: 

I.  That  he  is  president  of  the  de- 
fendants above  named,  who  are  a  bank- 
ing corporation,  duly  incorporated  by 
and  under  the  laws  of  this  state. 

II.  That  the  above  entitled  action 
has  been  commenced,  and  is  now  actual- 
ly pending,  in  this  court  against  the 
above  named  defendants  on  a  contract; 
and  that  the  said  defendants  have  not 
yet  answered  therein  and  their  time 
to  do  so  does  not  expire  until  the 
day  of next. 

III.  That  said   action  is  brought   to 

recover    the    sum    of dollars, 

deposited   with   the   said   defendants  on 

or  about  the  day  of , 

18 ,    by    one    M.    N.;    and    that    the 

plaintiff  claims  to  be  entitled  to  said 
moneys  so  deposited,  under  an  assign- 
ment thereof  to  him  by  the  said  M.  N. 

IV.  That    on   the   day    of 

— ; .    18 ,    one    0.    P.    gave    to 

said  defendants  notice  that  he  had  been 
appointed  receiver  of  all  tlie  property 
of  the  said  M.  X.,  and  demanded  of 
said  defendants  that  they  pay  the  said 
deposit  to  him;  which  demand  was 
made  without  any  collusion  with  these 
defendants.     And  this  deponent  further 


says,  that  the  defendants  are  not  ac- 
quainted with  the  respective  merits  of 
said  claims,  and  do  not  know  to  which 
of  said  parties  they  can  safely  pay  said 
money;  but  hereby  offer  to  pay  the 
same  into  court,  upon  being  disciiarged 
from  liability  to  either  of  them,  in  or- 
der that  said  several  claimants  may 
interplead,  and  settle  their  claims  be- 
tween  themselves.     2  Abb.  Forms  238. 

B.  Affidavit,  in   Action    for    Specific 

Property. 
Y.    Z.,    being    duly    sworn,    says: 

I.  That  he  is  the  defendant  in  the 
above  entitled  action. 

II.  That   the    complaint   herein   was 

served  on ,  and  no  answer  has 

yet  been  served  or  filed. 

III.  That  the  property  which  is 
claimed  by  the  complaint  herein  was 
consigned  to  deponent  by  one  M.  N., 
of  ,   subject   to   his   order. 

IV.  That  the  same  property  is 
claimed  by  one  0.  P.,  of  ,  un- 
der a  written  order  of  the  said  M.  N., 
dated ,  and  directing  its  de- 
livery to  him  as  the  alleged  purchaser 
thereof;  while  the  plaintiff  herein 
claims  under  a  general  assignment  of 
all  the  property  of  the  said  M.  M.,  to 
him,  executed  by  the  said  M.  N.  on  the 
same  day. 

V.  That  the  defendant  is  ignorant 
of  the  rights  of  the  respective  claim- 
ants, and  is  not  acting  in  collusion  with 
either  of  them. 

A^I.  That  the  defendant  is  ready  and 
willing  to  deliver  the  said  property  to 
such  person  as  the  court  may  direct, 
upon  being  discharged  from  liability 
to  either  of  the  said  claimants.  2  Abb. 
Forms  240. 

C.  Notice  of  Motion  for  Interpleader. 
Take    notice,    that    on     the     afiidavit 

herewith  served,  and  on  the  complaint 
herein,  the  defendant  will  move  the 
court,  at  a  special  term  to  be  held  at 

,     on     the day     of 

,    18 ,    at   o'clock 


in  the noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  to  sub- 
stitute 0.  P.,  of  ,  in  his  place, 

as  defendant  herein,  and  to  discharge 
this  defendant  from  liability  to  either 
the  plaintiff  or  the  said  O.  P.  con- 
cerning the  agreement  (or  otherwise  de- 
signate the  contract)  mentioned  in  the 
complaint,  upon  this  defendant's  pay- 
ing   into    court    the    sum    of 

dollars,  the  amount  claimed  in  the  sum- 
mons  herein    (or,   if   the   action   is   for 
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specific  property  say,  concerning  the 
property  mentioned  in  the  complaint, 
upon  said  defendant's  transferring  the 
same  to  such  person  as  the  court  may 
direct) ;  or  for  such  other  relief  as 
may  be  just  (and  for  the  costs  of  this 
motion).     2  Abb.  Forms  238. 

D.     Orders. 

1.     Order  for  Interpleader. 

Ordered,  that  on  payment  by  the  de- 
fendant to  the   clerk  of  the  county  of 

,  of  the  amount  claimed  in  the 

summons  herein,  principal  and  interest, 
less  ten  dollars  costs  of  this  motion, 
within  five  da.ys  from  the  entry  of  this 
order,  O.  P.  be  substituted  as  defend- 
ant in  this  action  in  place  of  Y.  Z., 
the  defendant  above  named,  and  that 
said  Y.  Z.  thereupon  be  discharged 
from  liability  to  either  the  plaintiff 
above  named  or  said  O.  P.  And  it  is 
further  ordered,  that  if  the  said  O.  P. 
does  not  appear  and  defend  this  action 
within  twenty  days  after  service  upon 
him  of  a  copy  of  this  order,  together 
with  a  copy  of  the  complaint  herein, 
the  plaintiff  may  apply  ex  parte  for 
an  order  that  the  money  so  deposited 
be  paid  over  to  him,  2  Abb,  Forms 
241. 

2.     Order  of  Interpleader,  Delivery 
of    Specific    Property,    and    Ap- 
pointing Receiver  Therefor. 
Ordered,   I.      That   the   defendant   de- 
liver   the    property    mentioned    in    the 
complaint    herein    to     R.     S.,     esq.,     of 
,  who  is  hereby  appointed  re- 
ceiver  thereof, 

J  I.     That  O.  P.,  of  .  be  sub- 


stituted as  defendant  in  this  action, 
in  place  of  the  above  named  Y.  Z.;  who 
shall,  upon  delivery  of  the  said  prop- 
erty to  the  said  receiver,  be  discharged 
from  all  liability  therefor,  either  to 
the   plaintiff  or    to   the   said   O,   P. 

III.  Tliat  the  said  receiver  hold  the 
said  property,  subject  to  the  further 
diroctinn  of  this  court.  (If  any  special 
authority  is  neede<l  as  for  the  collec 
tion  of  incomes,  or  (he  sale  of  the 
property,  insert  it  hfre.) 

IV.  Thai  within  days  after 

entry  (or,  notice)  of  this  order,  the 
plaintiff  serve  a  summons  and  a  copy 
of  his  complaint,  anum<lr'd  as  he  may 
see  fit  (with  a  copy  of  this  order),  upon 
the  said  O.   I'.;   and  that  the  said  O.  P. 

answer  such  complaint  within 

days    thereafter. 

V.  That    if   the   plaintiff   neglect    to 
serve   his   summons  and   complaint   and 


this  order  as  herein  directed,  the  de- 
fendant Y.  Z.  may  apply  to  the  court 
for  an  order  dismissing  the  action,  and 
that  the  said  property  be  delivered  by 
the  receiver  to  the  said  defendant 
Y.  Z.;  and  if  the  said  O.  P.  neglect 
to  answer  such  complaint,  if  served  as 
herein  directed,  the  plaintiff  may  ap- 
ply on  notice,  for  an  order  that  said 
property  be  delivered  by  the  receiver 
to  the  plaintiff. 

VI.     That dollars  costs  be 

allowed  to  the  said  Y.  Z.,  to  be  de- 
ducted by  him  out  of  the  fund  (or,  to 
be  paid_  by  the  plaintiff,  and  allowed 
to  him  in  case  of  his  final  recovery  of 
judgment).     2  Abb.  Forms  242. 
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B.  Against  Joint  or  Connecting  Car- 

riers, 672 
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I.     Complaints, 

A.     Complaint  Against  a  Single  Car- 
rier. 

Interstate    Commerce    Commission. 

A.   B. 

against 

The  Railroad  Company. 

The  petition  of  the  above  named 
complainant  respectfully  shows: 

I.  That  (here  let  complainant  state 
his  occupation   and   place   of  business). 

IT.  That  the  defendant  above  named 
is  a  common  carrier  engaged  in  the 
transportation  of  passengers  and  prop- 
erty by  railroad  between  points  in  the 

state    of    and    points    in    the 

state  of ,  and  as  such  common 

carrier  is  subject  to   the  Act  to  Regu- 
late Commerce. 

III.  That  (here  state  concisely  the 
matters  intended  to  be  complained  of. 
Continue  numbering  each  succeeding 
paragraph  as  in  Nos.  I,  IT  and  III). 

Wherefore  the  petitioner  prays  that 
the  defendant  may  be  required  to  an- 
swer the  charges  herein,  and  that  after 

Vol.  IX, 


072 


i.\ ■n:h'sTAri:  commkrck  commission 


iluo  hcarinj:  aiul  invosti>::it ion  an  order 
Ih>  niado  ooininandinfj  tho  dofondant  to 
coasi'  and  desist  from  said  violations 
of  the  Act  to  Rouulato  Coniint-rco,  and 
for  snch  other  and  further  order  as  the 
ooiiuiii5sion  may  deem  necessary  in  the 
premises.  (If  rei)aration  for  any 
wrong  or  injury  be  desired,  the  peti- 
tioner should  state  the  nature  and  ex- 
tent of  the  reparation  he  deems  proper). 

Dated   at   , > 

IS-.  A.  B. 

(Complainant's   signature.) 

State  of , 

County  of  ,  ss.: 

A.  B.,  being  duly  sworn,  says  that 
he  is  the  complainant  in  this  proceed- 
ing, and  that  the  matters  set  forth  in 
the  foregoing  petition  are  true  as  he 
verily  believes.  A.  B. 

Subscribed   and   sworn   to   before   me 

this dav  of  ,  18 — . 

C.    D., 
Justice  of  the  peace. 
(Or    other    ofiQcer    authorized    to    ad- 
minister oaths.)     2  Int.  Com.  Rep.  App. 
IV,  p.  53. 

B.  Complaint  Agaiuat  Joint   or  Con- 

necting  Carriers. 
Interstate  Commerce  Commission. 
A.  B. 
agains't 

The  Railroad  Company. 

(Here  set  out  in  full  the  titles 
of    the    several    carriers    com- 
plained  against.) 
The    petition    of    the    above     named 
complainant    respectfully    shows: 

I.  That  (here  let  complainant  state 
his   occupation   and   place   of  business). 

II.  That  the  defendants  above 
named  are  common  carriers,  and,  under 
a  common  control,  management,  or  ar- 
rangement, for  continuous  carriage  or 
shipment,  are  engaged  in  the  transpor- 
tation of  passengers  and  property 
wholly  by  railroad  (or  partly  by  rail- 
road and   partly  by  water,   as  the   case 

may  be)  between ,  in  the  state 

of  ,  and  ,  in  the  state 

of  ,  and  as  such  common  car- 
riers are  subject  to  the  Act  to  Regulate 
Commerce. 

(Then  proceed  as  in  form  No.  1, 
I,  A.)     2  Int.  Com.  Rep.  App.  IV,  p.  53. 

C.     Notice  to  Complainant. 
The    Interstate    Commerce    Commission. 
Washington,  D.  C,  ,  ,  188—. 


Your    ])etition    against    the    ■ 

conijiany,  under  section  13  of  the  Act 
to  Regulate  Commerce,  approved  Feb- 
ruary 4,  18S7,  and  amended  Marcli  2, 
1SS9,  is  received  and  placed  on  file. 

A  statement  of  the  charges  made 
has  been  forwarded  to  the  carrier  for 
satisfaction  or  answer  within  twenty 
days. 

For  the  commission: 


Secretary. 
2  Int.  Com.  Rep.  App.  IV,  p.  53. 

II.     Answer. 

A.     Notice  To  Answer. 
The    Interstate    Commerce    Commission. 

Washington,  D.  C, ,  188—. 

To  the , 


Enclosed    please    find    a    copy    of    a 
—    petition    filed    against     youi 


company,  embracing  a  statement  of 
charges  made  by  under  sec- 
tion 13  of  the  Act  to  Regulate^  Com- 
merce, approved  February  4,  1887,  and 
amended   March   2,   1889. 

You  are  hereby  called  upon  to  sat- 
isfy the  complaint  or  to  answer  the 
same,  in  writing,  within  twenty  days 
from  this  date. 

For  the   commission: 


Secretary. 
2  Int.  Com.  Rep.  App.  IV,  p.  53. 
B.     Answer. 

Interstate    Commerce    Commission. 

A.   B. 

against 

The  Railroad  Company. 

The  above  named  defendant,  for  an- 
swer to  the  complaint  in  this  proceed- 
ing, respectfully  states: 

I.  That  (here  follow  the  usual  ad- 
missions, denials  and  averments.  Con- 
tinue numbering  each  succeeding  para- 
graph.) 

Wherefore  the  defendant  prays  that 
the  complaint  in  this  proceeding  be 
dismissed. 

The  Railroad   Company. 

By  E.  F., 
(Title  of  olhcer.) 

State  of  , 

County  of  ,  ss.: 

E.  F.,  being  duly  sworn,  says  that 
he  is  the of  the  —  rail- 
road company,  defendant  in  this  pro- 
ceeding, and  "that  the  foregoing  answer 
is   true   as   he   verily   believes. 

E.   F. 
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Subscribed   and   sworn   to   before   me 

this  day  of  ,  18—. 

C.  D., 
Justice  of  the  peace. 
(Or    other    officer    authorized    to    ad- 
minister oaths.)     2  Int.  Com.  Rep.  App. 
IV,   p.  54. 

C.     Acknoicledfjment  of  Answer. 
Interstate    Commerce    Commission. 
Washington,  ,■  188 — . 


The  commission  acknowledges  the  re- 
ceipt   of     an     answer     made     by     the 

Rail company    to    the 

complaint    filed    against    said    company 

by   ,    and    the    same 

has  been   filed. 

For  the  commission: 

Very  respectfully, 


Secretary. 
2  Int.  Com.  Rep.  App.  IV,  p.  54. 

III.     Hearing. 

A.  Notice   by  Carrier  Under  Rule  V. 
Interstate    Commerce    Commission. 

A.   B. 
against 

The  Railroad  Company. 

Notice  is  hereby  given  under  Rule 
V  of  the  Rules  of  Practice  in  proceed- 
ings before  the  commission  that  a  hear- 
ing is  desired  in  this  proceeding  upon 
the  facts  as  stated  in  the  complaint. 

The  Railroad  Company, 

By  E.  F.. 
(Title  of  officer.) 
2  Int.  Com.  Rep.  "App.  IV,  p.  54. 

B.  Notice  of  Hearing. 
Interstate     Commerce    Commission. 

Washington, ,   188—. 


The    case    of 
rail — 


against     the 


—   company 

is  assigned  for  hearing ,  188 — , 


a.  m.,  at 


For   the    commission: 


Socrf'tary. 
2   Int.  Com   K»'p.   Ajij).    IV,   j..   ."."l. 
IV.     Notice  of  Taking  Depositions  Un 
der  Rule  XII. 
Interstate    <'oinniorce     Commission. 
A.   B. 
against 
The  Railroad  Company. 


You  are  hereby  notified  that  G.  H. 
will  be  examined  before  C.  D.,  a 
■ (title  of  officer  or  magis- 
trate),   at    ,    on    the   

day    of    ,     18 — ,     at     


0  'clock  in  the 


-noon,  as  a  wit- 


ness for  the  above  named  complainant 
(or  defendant,  as  the  ease  may  be), 
according  to  the  act  of  congress  in 
such  case  made  and  provided,  and  the 
rules  of  practice  of  the  Interstate  Com- 
merce Commission;  at  which  time  and 
place  you  are  notified  to  be  present 
and  take  part  in  the  examination  of 
the  said  witness. 

Dated ,  IS—. 

I.   J. 

(Signature  of  complainant  or  defend- 
ant, or  of  counsel.) 

To  A.  B.,  the  above  named  complain- 
ant (or  the  railroad  company. 

the  above  named  defendant;  or  to  K. 
L.,  counsel  for  the  above  named  com- 
plainant or  defendant).  2  Int.  Com. 
Rep.  App.  IV,  p.  54. 

V.    Subpoena. 

Interstate    Commerce    Commission. 
To , 


You   are    hereby    required    to    appear 

before     in    the    matter    of    a 

complaint  of against , 

as   a  witness  on  the  part   of 

on  the day  of 

at   o'clock    at   


bring      with      you      then 


Dated 
(Seal.) 


,  188-, 

,    and 

and      there 


Commissioner. 


Attorney  for 


(Notice. — Witness  fees  for  attend- 
ance under  this  subpoena  are  to  be 
paid  by  the  party  at  whose  instance 
the  witness  is  summoned,  and  every 
copy  of  this  summons  for  the  witness 
must  contain  a  copy  of  this  notice.) 
2  Int.  Com.  Rep.  App.  IV,  p.  54. 
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II.  Afndavit.  by  Owner  of  Cliattels  To 

Bo  Made  a  P:iity,  i'>7(i 

III.  Notice    of   Motion    by   Owner   of 
Chattels  To  Be  Made  a  Party,  CuC) 

IV.  Order   Briniring   in   Third   Person 

as  Party  Defendant,  (iTii 

V.  Order  Permitting  Intervention  With 

Conditions,  t'>7t'> 

CROSS-REFERENCE: 
Partition  : 

Petition  To  Be  Admitted  as  Defend- 
ant  in  Partition; 
Order    To    Admit    Petitioner    as    De- 
fendant in  Partition; 

I.     Petitions. 

A.     I't  tit  ion  hy  Landlord  To  Be  Made 
Defendant  in  Ejectment. 

In  the  matter  of  the  petition  of  C  D. 
to  be  made  a  party  defendant  in  an 
action  peudincr  in  this  court  between 
A.  B.,  plaintiff,  and  Y.  Z.,  defend- 
ant. 

To  the  supreme   court   hold  in   and  for 

the  county  of  : 

The  petition  of  your  petitioner,  C.  D., 

shows  to  this  court: 

I.  That  an  action  is  now  pending  in 
this  court  by  A.  B.,  plaintiff,  against 
Y.  Z.,  defendant,  for  the  recovery  of 
the  possession  of  certain  real  property. 

situated    in    ,    and    known    as 

number  ,  street,  and 

more  particularly  described  in  the  com- 
plaint in  said  action;  which  action  the 
petitioner  is  informed  and  believes  (is 
at  issue,  but)  has  not  proceeded  to 
judgment. 

II.  That  said  Y.  Z.  occupies  said 
premises  as  tenant  of  your  petitioner, 
and  not  otherwise.  That  your  peti- 
tioner claims  in  good  faith  to  be  the 
owner  in  fee  simple  of  said  premises 
(here  may  briefly  indicate  source  of 
title,  e.  g.,  thus),  having  purchased  the 

same  at  a  sale  by  the  sheriff  of , 

upon  a  judgment  and  execution  duly 
issued  thereon  against  the  property  of 
one  M.  N.,  who  as  your  petitioner  is 
informed  and  believes,  was  the  owner 
in  fee  simple  of  said  premises  at  the 
time  of  said  sale. 

Wherefore,  your  petitioner  prays 
that  he  may  be  made  a  party  defend- 
ant in  said  action,  and  may  be  allowed 
to  defend  the  same,  and  that  he  may 
have  such  other  relief  as  may  be  just. 
(Verification.)     2  Abb.  Forms  235. 

B.     Petition   hy   Owner,   Goods  Seized 
on  Attachment. 
"To  the  judge   of  the   circuit  court  of 

Greenville    countv: 


"The  petition  and  claim  of  the 
Pennsvlvania  Steel  Company  of  Phil- 
adelpliia,  in  the  State  of  Pennsylvania, 
respectfully    shows: 

"1.  Tliat  tlio  Pennsylvania  Steel 
Company  is  a  covi.oration  duly  organ- 
ized under  the  laws  of  the  State  of 
Pennsylvania. 

"2.  That  the  Pennsylvania  Steel 
Company  prior  to  the  (iflh  day  of  June, 
ISSS,  contracted  with  the  Georgia  Con- 
struction and  Investment  Company,  de- 
fondant  in  the  above  entitled  suit,  to 
sell  to  said  company  a  lot  of  steel 
rails  for  construction  of  a  railroad,  at 
a  price  and  on  terms  of  sale  agreed 
upon  between  them. 

"3.  That  on  the  fifth  day  of  June, 
1888,  the  Pennsylvania  Steel  Company, 
in  pursuance  of  said  contract  of  sale, 
caused  to  be  shipped  from  the  city  of 
Philadelphia,  in  the  state  of  Pennsyl- 
vania, via  the  Port  Royal  and  Augusta 
Railroad,  thirteen  hundred  and  four 
steel  rails,  weighing  three  hundred  and 
twenty-five  gross  tons,  to  be  trans- 
ported by  the  Port  Royal  and  Augusta 
Railroad  Company  and  its  connecting 
lines  to  Greenville,  in  the  State  '  of 
South  Carolina,  and  there  to  be  de- 
livered to  the  said  Georgia  Construction 
and  Investment  Company. 

"4.  That  likewise,  in  pursuance  of 
said  contract  of  sale,  the  said  Penn- 
svlvania Steel  Company  on  the  15th 
day  of  June,  1888,  caused  to  be  shipped 
from  the  city  of  I'hiladelphia,  in  the 
State  of  Pennsylvania,  via  the  Port 
Royal  and  Augusta  Railroad,  twenty- 
seven  hundred  and  six  steel  rails, 
weighing  six  hundred  and  seventy-five 
29-224  tons,  to  be  transported  by  the 
Port  Royal  and  Augusta  Railroad  and 
its  connecting  lines  to  Greenville,  in 
the  State  of  South  Carolina,  and 
there  to  be  delivered  to  the  said 
Georgia  Construction  and  Investment 
Company. 

"5.  That  at  the  times  hereinafter 
mentioned  there  was  and  still  is  due  to 
the  Pennsylvania  Steel  Company  by  the 
said  Georgia  Construction  and  Invest- 
ment Company,  for  and  on  account  of 
the  purchase  money  of  the  said  steel 
rails  so  shipped  under  said  contract  of 
sale,  the  sum  of  sixteen  thousand  and 
five   hundred  dollars. 

"6.  That  a  portion  of.  said  steel 
rails,  viz.:  271  at  Laurens  depot,  in 
the  County  of  Greenville,  being  still 
in  the  course  of  transportation  and  be- 
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fore  delivery  to  the  said  Georgia  Con- 
struction and  Investment  Company,  tlie 
vendees  under  said  contract  of  sale, 
■were  levied  upon  under  a  warrant  of 
attachment  issued  by  the  clerk  of  the 
court  of  Greenville  County  in  the 
above  entitled  suit,  under  which  war- 
rant   the   sheriff    of   Greenville    County 

on  the  day  of  ,  1888, 

returned  as  attached  the  said  271  rails 
at  said  point  above  named.  That  the 
remainder  of  said  rails  so  levied  upon 
under  said  warrant  by  the  sheriff  ot 
Greenville  County,  viz.:  70  at  McBee 's 
depot  lot,  in  the  County  of  Greenville, 
330  near  Reedy  River  Church,  in  the 
County  of  Greenville,  and  107  near 
Carter's  Shop,  in  the  County  of  Green- 
ville, were  at  the  time  of  said  levy 
in  the  possession  of  the  said  Georgia 
and  Construction  and  Investment  Com- 
pany, but  were  held  by  the  said 
Georgia  Construction  and  Investment 
Company,  subject  to  the  order  of  your 
petitioner,  the  Pennsylvania  Steel 
Company,  and  as  the  property  of  the 
said  Pennsylvania  Steel  Company  un- 
til  paid   for. 

"7.  That  subsequent  to  the  making 
of  the  said  contract  of  sale  and  before 
delivery  of  the  said  rails  to  the  said 
Georgia  Construction  and  Investment 
Company,  and  before  the  issuing  of 
the  notices  hereinafter  mentioned,  the 
said  Georgia  Construction  and  Invest- 
ment Company  became  and  still  is 
insolvent  and  unable  to  pay  the  said 
sum  of  $1G,.500  so  due  by  it  to  the 
Pennsylvania   Steel    Company, 

"8.  That  the  said  Port  Royal  and 
Augusta  Railroad  Company  and  its 
connecting  lines,  in  whose  custody  and 
under  whose  control  said  rails  were  at 
the  time  undelivered,  were  duly  no- 
tified by  the  said  Pennsylvania  Steel 
Company  not  to  deliver  the  rails  so 
shipped  under  said  contract  of  said 
sale,  and  said  notices  were  given  be- 
fore the  delivery  of  said  rails  to  the 
said  Georgia  Construction  and  Invest- 
ment  Company. 

"Wherefore  your  petitioner  claims 
the  said  steel  rails  mentioned  in  par- 
agraph C}  hereof  as  its  property,  and 
prays  that  the  same  may  be  so  ad- 
judged, and  that  the  sheriff  of  (>rcen- 
ville  County  may  be  ordered  to  de- 
liver the  same  to  your  petitioner,  and 
for  such  other  and  further  relief  as 
may  be  just,  together  with  tlie  costs 
of    this    proceeding."      Central    R.    (.'o. 


V.  Georgia  Const.   &  Inv.  Co.,   32  S.  C. 
319,    11    S.    E.    192. 

Note. — Xot   directly  in   question,   but 
sufficiency  necessary  to  decision. 

C.  Petition  for  Intervention  hy  Ex- 
ecution Creditor,  Suit  Against 
Levying  Officer. 
"Comes  now  E.  M.  Ensfield  &  Co., 
and  shows  to  the  court  that  they  re- 
covered a  judgment  in  the  circuit  court 
of  the  United  States,  district  of  JNe- 
braska,  against  Warren  D.  and  A.  S. 
Howard,  doiiig  business  as  Howard 
Bros.,  for  the  sum  of  $695  and  costs, 
in  an  action  pending  in  said  court 
wherein  E.  M.  Ensfield  &  Co.  was 
plaintiff  and  said  Howard  Bros,  was 
defendant;  that  an  execution  was  duly 
issued  upon  said  judgment  and  deliv- 
ered to  Brad  B.  Slaughter,  marshal  of 
said  court,  and  one  of  the  defendants 
herein;  that  said  execution  was  duly 
levied  upon  a  stock  of  general  mer- 
chandise and  certain  notes  and  book 
accounts  as  property  of  said  Howard 
Bros,  by  said  marshal,  through  his 
duly  appointed  deputy,  R.  Q.  Stewart, 
defendant  herein;  that  said  property 
was  advertised  and  sold  according  to 
law  by  said  marshal  and  his  deputy; 
said  property  so  levied  upon  and  sold 
is  the  same  property  for  the  alleged 
conversion  of  which  plaintiff  herein 
seeks  to  recover  from  defendants  here- 
in; that  the  plaintiff  to  this  action 
claims  to  have  been  owner  of  said 
property  at  the  time  of  said  levy 
and  sale  which  your  petitioner  al- 
leges is  untrue,  and  says  that  said 
property  at  the  time  of  said  levy  and 
sale  was  the  property  of  said  Howard 
Bros.;  that  the  claim  of  said  \V.  S. 
Howard  to  the  ownership  of  said  prop- 
erty is  made  in  pursuance  of  a  con- 
spiracy and  confederation  between  him 
and  said  Howard  Bros.,  to  hinder, 
cheat,  and  defraud  the  creditors  of 
said  Howard  Jiros.,  and  particularly 
3-our  petitioners.  Your  petitioners 
caused  said  levy  and  sale  to  be  made 
as  aforesaid,  and  have  obligated  them- 
selves to  indemnify  and  save  harm- 
less the  saiil  marshal  from  all  dam- 
ages and  liabilities  such  marshal  might 
incur  by  reason  of  the  making  of  such 
levy  and  sale.  Said  Howard  Uros.  be- 
ing insolvent,  your  petitioner  has  an 
interest  in  the  controversy  in  this  case, 
adverse  to  the  plaintiff,  and  as  judg- 
ment   creditor     under     said     execution, 
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Biiil  is  tlio  ro.'il  [inrty  in  intcrpst  in  the 
dffj'iist'    of    this    t'asi". 

*' Wliprcforo  your  jit't  itioiuMs  Jiray 
tliat  thoy  may  bo  mado  jvutios  dol'oml- 
ant  ill  tliis  case  and  bo  jxTinittod  to  do- 
fond  tho  sanio,  and  tliat  an  order  bo 
mado  to  that  offoot,  and  that  tiioy  bo 
givon  a  rrasonablo  tinio  in  which  to 
plead."  Howard  r.  Stewart,  34  Nob. 
765.  52   N.   W.  714. 

Note. — Not  diroctly  in  controversy, 
but  its  siillioioiu'v  iioi'ossary  to  dooision. 

II.     Alfidavit  by  Owner  of  Chattels  on 
Motiou  To  Be  Made  Party. 
C    D.    boiiiij:    duly    sworn,   says: 

I.  That  tho  above  entitled  action  is 
brought  for  the  recovery  of  the  pos- 
session of  certain  personal  property,  to- 
wit  (one  hundred  barrels  of  flour); 
which  action  has  not,  as  deponent  is 
informed  and  believes,  proceeded  to 
judgment. 

II.  That  the  defendant  received  the 
said  (flour)  from  this  deponent  for 
storage,  and  this  deponent  is  the  sole 
owner  thereof. 

III.  That  the  claim  of  the  plaintitr 
in  this  action  is  made  adversely  to  de- 
ponent's title,  and  deponent  desires  to 
litigate  the  question  directly  with  him. 
2   Abb.   Forms   236. 

in.  Notice  of  Motion  by  Owner  of 
Chattels  To  Be  Ma^e  Party. 

(Title  as  in  I;  or  if  the  motion  is  on 
affidavit  alone,  entitle  in  the  cause.) 

Please  take  notice,  that  on  the  an- 
nexed petition  (or,  affidavit),  and  on 
the  pleadings  in  this  action,  the  under- 
signed will  move  the  court,  at  a  spe- 
cial   term   to    be    held    at   ,    on 

the  day  of  ,   18 , 

at    o'clock    in     the ■ 

noon,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  for  an  order,  under 
§122  of  the  Code  of  Procedure,  direct- 
ing C.  D.,  the  petitioner  above  named, 
to  be  made  a  party  defendant  in  the 
action  now  pending  in  this  court  be- 
tween A.  B.,  plaintiff,  and  Y.  Z.,  de- 
fendant, and  for  such  other  relief  as 
may  be  just.     2  Abb.  Forms  236. 

IV.     Order  Bringing  in   Third  Person 
as  Party   Defendant. 
On    reading    and    filing    the    petition 
(or,    affidavit)     of    C.     D.,     dated     the 

day  of  ,  18 (and 

proof  of  due  service  of  notice  of  this 
motion),  and  on  motion  of  O.  P.  for 
«aid  0.  D.,  and  after  hearing  Q.  R. 
(or,    no   one   appearing)    in    opposition: 


Ordered,  that  C.  J),  be  made  a  party 
defendant  heroin,  and  that  the  sum- 
mons and  com|>!airit  bo  amended  ac- 
cordingly (and  that  plaintilf  have  leave 
to  amend  them  in  otlior  respects  as  he 
may  be  advised);  and  that  on  said  C.  D. 
causing  a  notice  of  aj)[)oarancc  for  him- 
self   heroin    to    be    given    to    plaintiff's 

attorney    within    days     from 

the  entry  of  this  order,  a  copy  of  tho 
comi)laint  as  amended  be  served  upon 
his  attorney  within  twenty  days  there- 
after, and  the  cause  theroui)on  proceed 
in  like  manner  as  if  said  (J.  D.  had 
boon  originally  made  a  party  defend- 
ant   herein.      2   Abb.   Forms   236. 

V.  Order  Pennitting  Intervention  With 
Conditions. 

"It  is  hereby  ordered  that  said 
petitioners  have  leave,  and  leave  is 
hereby  granted  to  them,  tO'  intervene 
in  this  suit  for  their  own  interests, 
and  the  interests  of  those  whom  they 
represent,  and  to  that  end  to  appear 
in  the  suit  within  three  days,  as  de- 
fendants, in  the  same  manner  and  with 
like  effect  as  if  they  were  named  in 
the  original  and  supplemental  bills  as 
defendants  having  or  claiming  an  in- 
terest: Provided,  that  said  petitioners 
all  appear  by  the  same  solicitor  or 
solicitors.  This  order  to-  be  without 
j)rejudice  to  proceedings  already  had; 
but  this  is  not  to  be  construed  as  de- 
priving the  petitioners  of  leave  to  ap- 
ply for  a  rehearing  or  review  of  any 
order  heretofore  made,  upon  due  no- 
tice to  the  parties  interested."  Ex 
parte  Jordan,  94  U.  S.  248,  24  h.  ed. 
123. 
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IX.  Indictment,     Selling     Liquor     on  i 
Election  Day,  (379 

X.  Complaint,    Being    Open    at    Pro- 

hibited Hour,  (5 so 
XL     Complaint  To  Recover  a  Penalty, 

6S0 
XII.     Complaint  To  Recover  a  Penalty 
for  School  Fund,  (3S0 
CEOSS-EEFERENCES: 
Illegality,   How    Pleaded  : 

Answer,  Note  for  Liquors  Sold  With- 
out License. 
Penalties,  Forfeitures  and  Fines: 
Complaint   for  Selling  Liquors   With- 
out   License;    Allctfiuj^    Hoth    Sales 
in   Small   Quantities   and   Sales   To 
Drink   on   the   Premises; 
Complaint  for  Selling  Liquors  on  Sun- 
day or  Election   Day; 
Complaint      by     Wife      or     Husband 
Against      Dealer     in      Intoxicating 
Ijiquors     for     Illegally     Selling     to 
Plaintiff's    Husband    or    Wife. 

1.  Indictment  for  Selling  Liquors  With- 
out License    (a). 
State    of    New    York,    County    of    Liv- 
ingston,  ss: 

The  jurors  of  the  People  of  the  State 
of  New  York,  in  and  for  the  body 
of  the  county  of  Livingston  aforesaid, 
upon  their  oath  aforesaid,  present,  that 
John  Cramer,  late  of  the  town  of 
North  Dansville,  in  the  county  afore- 
said, on  the  tenth  day  of  March,  in 
the  year  of  our  Ijord  one  thousand 
eight  liundred  and  sixty,  at  the  town 
and  in  the  county  of  Livingston  afore- 
said, did  sell  and  cause  to  be  sold 
strong  and  spirituous  lifpiors  and  wines 
in  quantities  leas  than  five  gallons  at  a 
time,  to  divers  citizens  of  this  State, 
and  to  divers  persons  to  the  jurors 
aforesaid  unknown,  and  did  then  and 
there  deliver  and  cause  to  be  dcliv- 
erf'd,  in  pursuance  of  such  sale  to  the 
said  divers  citizens  of  this  State,  and 
to  the  said  divers  persons  to  the  jurors 
aforesaid  unknown,  the  sabl  strong  and 
spirituous  licpiors  and  wines  in  (juan- 
tities  less  than  five  gallons  at  a  time, 
towit:  One  fiint  of  aleohol,  one  pint 
of  wine,  one  fiint  of  gin,  one  j)int  of 
brandy,  one  jiint  of  rum,  one  pint  of 
whisky,  oiu-  {linf  of  spirits,  one  pint 
of  ale,  one  pint  of  strong  beer,  one 
pint  of  cordial,  one  f)int  of  port'-r, 
one  pint  of  distilled  lirjunr,  and  one 
pint  iif  mixed  li{|uors,  without  having 
a  license*  therefor  granted  as  pro- 
vided in  tlie  act  of  the  legislature  ot 
tho  State  of  New  York,  entitled  "An 


act  to  suppress  intemperance  and  to 
regulate  the  sale  of  intoxicating 
liquors,"  passed  April  16,  lSo7,  and 
without  any  lawful  authority,  against 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  of  the  People  of  the  State  of 
New  Y'ork  and   their  dignity. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  John  Cramer,  on  the  tenth 
day  of  March,  in  the  year  aforesaid, 
at  the  town  of  North  Dansville,  in  the 
county  aforesaid,  did  sell  and  cause 
to  be  sold  strong  and  spirituous  liquors 
and  wines  to  divers  citizens  of  this 
State,  and  to  divers  persons  to  the 
jurors  aforesaid  unknown,  and  did  then 
and  there  deliver  and  cause  to  be  de- 
livered, in  pursuance  of  such  sale,  to 
the  said  divers  citizens  of  this  State, 
and  to  the  said  divers  persons  to  the 
jurors  aforesaid  unknown,  the  said 
strong  and  spirituous  liquors  and  wines, 
to-wit:  One  pint  of  alcohol,  one  pint  of 
wine,  one  pint  of  gin,  one  pint  of 
brandy,  one  pint  of  rum,  one  pint  ot 
whisky,  one  pint  of  spirits,  one  pint 
of  ale,  one  pint  of  strong  beer,  one 
jiint  of  cordial,  one  pint  of  porter,  one 
jiiut  of  distilled  liquor,  and  one  pint  of 
mixed  liquors,  to  be  drank  in  the 
house  and  shop  of  him,  the  said  John 
Cramer,  there  situate,  and  in  the  out- 
house, yard  and  garden  ajjpertaining 
thereto,  and  did  then  and  there  suf- 
fer and  permit  the  said  liquors  and 
wines  so  sold  by  him  and  under  his 
directions  and  authority,  to  be  drank 
in  his  house  and  shop,  and  in  the  out- 
house, yard  and  garden  thereto  be- 
longing, without  having  obtained  a  li- 
cense therefor  as  an  inn,  tavern,  or 
liotel  keej)er,  and  without  being  in  any 
manner  thereunto  authorized  by  law, 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  the  People  of  the  State 
of   New    York    and   their  dignity. 

G.    Pulkley,    District    Attorney. 
People    r.    Cramer,     5     Park.     Crim. 
(N.    Y.)    171. 

Iiulirtmnit  for  ffclliiifi  Lii/uors  Without 
License  (6). 
"John  Doe  Jiodeckar,  whoso  true 
Christian  name  is  to  the  pmseciiting 
attorney  unknown,  in  Kiiig  conn(\, 
state  of  Washington,  on  tin'  Itli  day 
of  July,  lH!)t,  unlawfully  and  wilfully 
did  sell  and  dispose  of,  for  and  in  con- 
sideration  of  money,  intoxicating   malt 
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liquor,  to-wit:  boor,  commonly  known 
and  ilosiijnntoil  as  lnj;or  boor,  to  n  poi- 
son anil  porsons  wlioso  name  is  to  tlio 
prosooiitinj;  attorney  unknown,  said 
malt  liiiuor  tlion  and  thoro  being  an 
intoxioating  liquor  and  not  then  and 
there  sold  upon  the  written  prescrip- 
tion of  any  reputable  pliysician  or  tor 
medical,  mechanical  or  scientific  pur- 
poses but  for  the  purpose  of  beverage 
only,  said  intoxicating  liquor  as  afore- 
said then  and  there  not  sold  within 
the  corporate  limits  of  any  city,  town 
or  village  or  within  one  mile  of  the 
corporate  limits  of  any  city,  town  or 
village,  or  within  one  mile  of  the  cor- 
porate limits  of  the  same,  he,  the  said 
John  Doe  Bodeckar,  whose  true  Chris- 
tian name  is  unknown  to  the  prosecut- 
ing attorney  as  aforesaid,  not  then 
and  there  having  a  license  issued  by 
the  proper  authorities  to  sell  intoxicat- 
ing liquors  in  King  county,  state  ot 
Washington."  State  V.  Bodeckar,  11 
Wash.   417,  39   Pac.  645. 

II.     Affidavit  (Complaint)  Selling  Con- 
trary to  Law. 

That  on,  etc.,  at  the  county  of  Har- 
rison and  state  of  Indiana,  James  Welsh 
did  then  and  there  unlawfully  sell  to 
one  Andrew  J.  Glaze,  at  and  for  the 
price  of  5  cents,  a  less  quantity  than 
a  quart  of  beer  at  a  time,  to-wit: 
one  glass  of  beer  containing  a  halt 
pint,  he  the  said  James  Welsh  not  then 
and  there  having  a  license  to  sell  in- 
toxicating liquors  in  a  less  quantity 
than  a  quart  at  a  time,  in  force  at 
the  time,  according  to  the  laws  of  said 
state,  contrary  to  the  form  of  the  stat- 
ute in  such  cases  made  and  provided, 
etc.  Welsh  v.  State,  126  iud.  71,  2o 
N.  E.  8S3,  9  L.  R.  A.  664. 
in.  Indictment,  Selling  Less  Than 
Permitted  Quantity. 

M.  Tamler  and  Jos.  Polly  are  ac- 
cused by  the  grand  jury  of  the  county 
of  Multnomah,  state  of  Oregon,  by  this 
indictment,  of  the  crime  of  selling  spir- 
ituous liquors  in  this  state  in  less  quan- 
tities than  one  gallon,  without  having 
first  obtained  a  license  from  the  coun- 
ty court  of  the  county  of  Multnomah 
for  that  purpose,  committed  as  fol- 
lows: That  said  M.  Tamler  and  Jos. 
Polly  on  the  fifth  day  of  July,  A.  D. 
1889,  in  the  county  of  Multnomah  and 
state  of  Oregon,  did  unlawfully  and 
wilfully  sell  spirituous  liquors  in  this 
.-tate,  namely,  whiskey,  in  less  quan- 
tities   than    one    gallon,    to-wit:    about 


one  gill  of  whisjvey  to  one  Timothy 
Maloy  for  ten  cents;  the  said  M.  Tam- 
ler and  Jos.  Polly  not  having  first 
then  and  there  obtained  a  license  from 
the  county  court  of  Multnomah  county 
for  the  purpose,  namely,  for  the  pur- 
pose of  selling  that  quantity  of  liquor, 
contrary  to  the  statutes  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Ore- 
gon. Dated  at  Portland  in  the  county 
aforesaid,  this  loth  day  of  July,  1889. 
State  c.  Tamler  &  Polly,  19  Ore.  528, 
25   Pac.   71. 

IV.  Infonnation  for  Illegally    Selling 

Liquor   To  Be  Drunk   on   Prem- 
ises. 

"State  of  Illinois,  Bureau  county,  ss. 
In  the  county  court  of  Bureau  coun- 
ty. Of  the  August  term,  in  the  year 
of  our  Lord,  one  thousand  eight  hun- 
dred and  seventy-two. 
Be  it  remembered,  that  Charles  C. 
Warren,  county  attorney  for  the  coun- 
ty of  Bureau  and  State  of  Illinois,  and 
who  prosecutes  in  this  behalf  in  the 
name  and  by  the  authority  of  the  peo- 
ple of  the  State  of  Illinois,  in  his  own 
proper  person,  comes  now  here  into 
court,  and,  in  the  name  and  by  the 
authority  of  the  people  aforesaid,  gives 
the  court  to  be  informed  and  under- 
stand that  Baltis  Myers,  on  the  1st 
day  of  July,  A.  D.  1872,  at  and  within 
the  county  of  Bureau  and  State  ot 
Illinois,  and  without  him,  the  said  Bal- 
tis Myers,  having  first  obtained  a  li- 
cense to  keep  a  grocery,  a  certain 
quantity  of  intoxicating  liquor  did  sell, 
to  be  drank  in,  upon  and  about  the 
building  or  premises  where  sold,  con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
People  of  the  State  of  Illinois."  Myers 

V.  People,  67  111.  503. 

V.  Indictment  for  Giving  Away  on 
False  Prescription. 
"State  of  West  Virginia,  Wayne 
county,  to-wit:  The  grand  jurors  of  the 
State  of  West  Virginia  in  and  for 
the  body  of  the  county  of  Wa^'ne,  im- 
paneled and  sworn  in  the  circuit  court 
of  said  county,  and  now  attending  said 
court  upon  their  oaths,  present  that 
Alvin  Watts,  a  practicing  physician, 
in  said  county,  on  the  1st  day  of 
January,  1896,  for  the  purpose  of  aid- 
ing one  Fitzhue  Stephens,  a  licensed 
druggist  doing  business  as  such  in  said 
county,  in  violating  chapter  32  of  the 
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Cod«  of  West  Virginia,  in  the  unlaw- 
ful sale  of  spirituous  liquors,  did  un- 
lawfully give  one  G.  W.  Fry  a  writ- 
ten prescription  for  spirituous  liquors, 
specifying  therein  the  said  G.  \V.  Fry 
as  the  person  to  whom  said  liquors 
were  to  be  furnished  by  said  Fitzhue 
Stephens,  druggist,  together  with  the 
kind  and  quantity  of  liquors  to  be  so 
furnished,  and  did  in  said  prescription 
falsely,  knowingly,  and  unlawfully 
state  that  said  spirituous  liquors  so 
prescribed  were  absolutely  necessary  as 
a  medicine,  and  not  to  be  used  as  a 
beverage;  he,  the  said  Alvis  Watts, 
then  and  there  well  knowing  that  said 
spirituous  liquors  so  prescribed  for  the 
said  G.  W.  Fry  were  not  absolutely 
necessary  as  a  medicine  for  the  said 
G.  W.  Fry,  and  were  to  be  used  by 
him  as  a  beverage,  against  the  peace 
and  dignity  of  the  State."  State  V. 
Watts,  43   W.  Va.  1S2,  27  S.  E.  302. 

Note. — The  court  in  the  opinion  sug- 
gests this  language  instead  of  that  of 
the  indictment:  "That  Alvis  Watts,  a 
physician,  did,  on  the  1st  day  of  Janu- 
ary, 1896,  in  the  county  aforesaid,  un- 
lawfully, for  the  purpose,''  etc.,  or 
"that  Alvis  Watts,  a  physician,  on  the 
1st  day  of  January,  1S96,  did,  in  the 
county  aforesaid,  unlawfully,  for  the 
purpose,"    etc. 

VI.  Information,  Maintaining  Nuisance 
by  Selling  Liquor. 
"In  the  name  and  by  the  authority 
of  the  State  of  Kansas,  1,  Theodore 
Laing,  county  attorney  in  and  for  the 
county  of  Cloud,  in  said  state,  who 
prosecute  for  and  in  behalf  of  said 
state,  in  all  courts  sitting  in  and  for 
said  county  of  Cloud,  and  duly  em- 
powered to  inform  of  offenses  com- 
mitted within  said  county,  come  now 
here  and  give  the  court  to  understand 
and  be  informed,  that  Camille  Teis- 
sedre,  on,  to-wit,  the  first  day  of  Juno, 
A.  D.  1881,  and  on  divers  other  days 
and  times  between  that  date  and  the 
day  of  the  filing  of  this  information 
in  said  county  of  'Cloud,  did  keep  tlio 
place  known  and  described  as  the  west 
room  of  Bartlctt  &  Crump's  brick 
block,  situated  on  lot  one  of  block  five 
in  the  city  of  Clyde,  in  said  Clou.l 
county;  and  in  said  place  the  said 
Camille  Tcissedre,  as  well  as  divers 
other  persons,  with  the  knowledge  and 
consent  of  the  said  Camille  Teissrdre, 
then  and  on  said  other  days  and  times 
unlawfully  did  sell,  barter,  give  away, 


and  keep  for  sale,  barter  and  use, 
intoxicating  liquors,  in  violation  of  the 
act  of  the  legislature  of  the  state  ot 
Kansas,  approved  February  19,  1881, 
entitled  'An  act  to  prohibit  the  manu- 
facture and  sale  of  intoxicating  liquors, 
except  for  medical,  scientific  and  me- 
chanical purposes,  and  to  regulate  the 
manufacture  and  sale  thereof  for  such 
excepted  purposes,'  to  the  common 
nuisance  of  the  people  of  said  state 
of  Kansas,  contrary  to  the  form  of  the 
statute  in  such  ease  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  state  of  Kansas."  State 
r.  Teissedre,  30  Kan.  210,  476,  2  Fac. 
lOS,   650. 

vn.  Affidavit^  Selling  Liquor  to 
Minor. 
"George  King,  being  duly  sworn  ac- 
cording to  law,  upon  his  oath  says 
that,  on  the  26th  day  of  December, 
1879,  at  the  county  of  Wabash,  in  the 
State  of  Indiana,  one  Schuyler  Ham- 
ilton did  then  and  there  unlawfully 
sell  one  gill  of  intoxicating  liquor,  to- 
wit,  gin,  for  the  sum  of  ten  cents  in 
money,  the  same  being  less  than  a 
quart',  to  one  Orlando  C.  King,  who 
was  then  and  there  under  twenty-one 
years  of  age,  contrary  to  the  form  of 
"the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  State  of  Indiana."  State 
V.  Hamilton,   7o  lud.   238. 

VIII.  Indictment,    Selling   Liquor    on 
Sunday. 

"That  one  Valentine  Effinger,  late 
of  the  county  aforesaid,  at  the  county 

aforesaid,  on  the  day  of  June, 

A.  I).  1886,  that  day  being  then  and 
there  the  first  day  of  the  week,  com- 
monly called  Sunday  (said  Valentine 
Eflinger  being  then  and  there  a  dram- 
shop-keeper, having  license  as  such) 
did  unlawfully  then  and  there  sell  and 
dispose  of,  upon  and  about  his  prem- 
ises, to  one  Elbert  Stone,  then  and 
there  being,  certain  intoxicating  liquor, 
to-wit,  one-half  pint  of  beer  for  ten 
cents,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  ot 
the  state."  State  r.  Eflinger,  44  Mo. 
App.   81. 

IX.  Indictment,    Selling   on   Election 
Day. 

"In  tlie  name  and  behalf  of  the 
citizens  of  Georgia,  charge  and  accuse 
T.  Newman,  of  the  county  and  State 
aforesaid,    with    the    offense    of    misde- 
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moaiior;  for  that  i\\c  suid  T.  Nowmaii, 
on  the  sixth  day  of  June  in  the  year 
1S9G,  in  tlio  county  aforesaid,  did  then 
and  tlicro  unlawfully  and  with  force 
and  arms  then  and  there  sell,  j^ive  and 
furnish  spirituous,  intoxicating  and 
malt  liquors  to  various  j)erson8,  a  pri- 
mary election  being  then  and  there 
held  on  said  day  to  elect  candidati's 
for  the  democratic  party  of  said  coun- 
ty for  the  various  county  offices  of  said 
couutv. "  Newman  r.  State,  101  Ga. 
53-1,  L\S  S.   E.  1005. 

X.  Complaint,  Being  Open  at  Prohib- 
ited Hour. 

"On  the  22d  day  of  .July,  A.  1). 
1SS2.  at  the  village  of  Clare,  in  the 
county  aforesaid  (the  said  22d  day  ot 
.Inly,  A.  D.  1SS2,  being  a  week  day). 
Burton  Husted,  Charles  Peters  and 
Frank  Parish  (he,  the  said  Burton 
Husted,  not  being  a  person  whose  busi- 
ness it  is  and  was  at  that  time  to 
deal  in  drugs  and  medicines),  did  not 
close  at  the  hour  of  nine  o'clock  on 
said  22d  day  of  July,  A.  D.  1882,  a 
certain  saloon  in  the  village  of  Clare, 
in  said  county,  which  said  saloon  he, 
the  said  Burton  Husted,  was  then  and 
there  the  proprietor  and  keeper,  the 
said  saloon  being  then  and  there  a 
place  in  said  village  where  malt,  spir- 
ituous, and  intoxicating  liquors  were 
sold  at  retail.  But  that  the  said  Bur- 
ton Husted  kept  the  said  saloon  open 
on  the  said  22d  day  of  July,  A.  1). 
18S2,  until  twenty  minutes  past  eleven 
o'clock  in  the  afternoon  of  said  day, 
contrary  and  in  violation  of  Act  259 
of  the   Session   Laws  of   1881. 

"And  the  said  Charles  Peters  and 
Frank  Parish  being  then  and  there 
clerks,  servants  and  agents  of  the  said 
Burton  Husted.  and  they  as  such  clerks, 
servants  and  agents  of  said  Burton 
Husted,  not  being  persons  whose  prin- 
cipal business  it  is  and  was  at  that 
time  to  deal  in  drugs  and  medicines, 
either  for  themselves  or  for  their  prin- 
cipal. Burton  Husted,  did  not  close  at 
the  hour  of  nine  o'clock  on  the  22d 
day  of  July,  A.  D.  1882,  a  certain 
saloon  in  the  village  of  Clare,  in  said 
county,  which  said  saloon  one  Burton 
Husted  was  then  and  there  the  pro- 
prietor and  keeper,  the  said  saloon  be- 
ing then  and  there  a  place  in  said  vil- 
lage where  malt,  spirituous,  and  in- 
toxicating liquors  were  sold  at  retail. 
But  that  the  said  Charles  Peters  and 
Frank    Parish    kept    the     said     saloon  : 


open  on  tlie  said  22d  day  of  July,  A.  1). 
1SS2,  until  twenty  minutes  past  eleven 
o'clock  in  the  afternoon  of  said  Jay, 
contrary  and  in  violation  of  Act  Mo. 
259  of  the  Session  Laws  of  1881.  Peo 
pie  r.  Husted,  52  Mich,  624,  18  N.  W. 
3S8. 

Note. — Held  that  the  use  of  afternoon 
instead  of  night  did  not  render  com- 
plaint  bad. 

XI.  Complaint,  Recovery  of  Penalty. 
State    of    Illinois,    Hancock    county,    ss. 

Thomas  C.  Sharp,  town  attorney,  com- 
plains of  James  Booth,  that,  to-wit,  be- 
tween the  1st  day  of  October,  18711, 
and  tlie  23d  day  of  January,  1871,  at 
the  county  aforesaid,  and  within  the 
town  of  (!arthage,  said  James  Jiootli 
did  sell,  barter,  exchange  and  give 
away  in  a  less  quantity  than  one  gal- 
lon, brandy,  also  whiskey,  also  rum, 
also  gin,  also  other  alcoholic  and  dis- 
tilled sj)irituous  li(iuors,  etc.,  in  '•iola- 
tion  of  an  ordinance  of  said  town  of 
Carthage,  entitled,  *An  ordinance  to 
sui)press  and  prohibit  the  selling,  bar- 
tering, exchanging  and  giving  away  of 
vinous,  malt,  fermented  and  intoxicat- 
ing liquors  by  uulic«'nsed  jjersons. 

Thos.    ('.    Sharp." 

Booth  V.  Town  of  Carthag<',  G7  III.  102. 

XII.  Complaint  To  Recover  a  Penalty 
for  School  Fund. 

"Your  petitioner,  William  Jamison, 
for  the  use  of  the  school  fund  of  Van 
Buron-  county,  Iowa,  claims  of  the 
above  named  defendant,  Ed.  F.  Bur- 
ton, the  sum  of  one  hundred  dollars, 
as  a  penalty  for  the  violation  of  sec- 
tion 1539  of  the  Code  of  Iowa,  and 
for  cause  of  such  claim  he  avers  that 
he  is  a  citizen  of  Van  Buren  county, 
Iowa;  that  on  or  about  the  29tii  day 
of  April,  1875,  and  between  the  lOth 
day  of  April,  1875,  and  the  30th  day 
of  April,  1875,  the  said  defendant  sold 
and  gave  away  to  one  Horace  Jamison, 
he  then  and  there  being  a  minor,  cer- 
tain intoxicating  liquor,  known  as 
beer,  in  the  city  of  Kcosauqua,  in  said 
county,  contrary  to  the  statute  in  such 
case  made  and  fjrovided.  Wherefore 
he  prays  judgment  for  the  sum  of  one 
hundred  dollars  and  costs  of  suit  for 
the  use  of  the  school  fund  aforesaid." 
Jamison   r.   Burton,  43   Iowa  282. 

Note. — Held    not   necessary   to   allege 
seller   knew  purchaser   was   a   minor. 
TNTOXir'ATTON.— See  Public  Drunk- 
enness. 
IN'VENTIONS.— See  Patents. 
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CROHS-REFEKENCE: 
PliEAS : 

•Common    Travorsc. 

I.     Tender  of  Issue. 

A.  T<nilt:r  of   IsKllr   by   I)i  fi  iiddiit. 
Aim!    of  this   tln'   Hiiid   <li'fi!rni:uit    jiiits 

himself   upon    the    country.      St<'[>li.    PI. 
230. 

B.  Tender  of  Issue  by  Plainliff. 
And    this    the    sai<l    flcfcndarit     [irays 

may    be    inf|iiirp(l    of    hy    the     country. 
Steph.  ]'l.  231. 

(1.      Tender  of   Tssur  nn    lirrnrd. 

Arnl    tills    tlic    s.'ii'I    [ilaiiililT    Cor    <1('- 

ft'ndant)  is  ready  to  verify  when,  where 


and  in  such  manner  as  the  court  shall 
order,  direct  or  appoint.  Stepn.  PI. 
232. 

II.  Joinder  of  Issue. 

A.  Similiter   and   Replication. 

And  the  said  plaintiff,  as  to  the  plea 
of  the  said  defendant,  by  him  first 
above  pleaded,  and  whereof  he  hath 
put  himself  upon  the  country,  doth  the 
like. 

And  the  said  plaintiff,  as  to  the  plea 
of  the  said  defendant,  by  him  sec- 
ondly above  pleaded,  says  that,  etc. 
(Continuing  the  replication  in  the 
usual  form.)  Burr.  App.  387,  §712; 
Archb.  PI.   244. 

B.  Rejoinder,    Similiter. 

And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff  to 
the  said  (second)  jilea  of  him,  the  said 
defendant,  and  which  the  said  plaintiff 
hath  prayed  may  be  inquired  of  by  the 
country,  doth  the  like.  Burr.  App.  393, 
§725. 

C.  Surrebutter  and  Siiniliter. 

And  the  said  plaintiff  as  to  the  said 
(rebutter)  of  the  said  defendant,  and 
whereof  he  hath  put  himself  ujion  the 
country,  doth  the  like.  Burr.  App.  394, 
8729;  3  Chit.  PI.  1236. 

III.  Joinder  in  Demurrer, 

A.  Joinder  in  Demurrer  to  a  Plea  in 

Abatement. 
And  the  said  defendant  saith,  that 
the  said  plea  of  the  said  defendant,  and 
the  matters  therein  contained  are  sulli- 
cicnt  in  law  to  quash  the  said  bill  (or 
declaration),  and  which  said  plea  mid 
the  matters  therein  contained,  the  said 
defendant  is  ready  to  verify  and  provo 
as  the  court  here  shall  direct,  etc.; 
wherefore,  inasmuch  as  the  said  jilaintiff 
hath  not  denied,  nor  in  any  manner 
answered  the  said  plea,  the  said  de- 
fendant, an  before,  praj's  jud^jment  of 
the  said  (bill  and)  declaration,  and 
that  the  same  may  be  qu.ashed,  etc. 
Hurr.  App.  401,  §744;   3  Chit.   PI.   1267. 

B.  Joinder    in    Demurrer    in    Replica- 

tion In  Pita  in  Abatimcnt. 
And  the  said  |)laiiitiff  saitli,  that  his 
said  replication  to  the  .said  plea  of  the 
s.'iid  dcfciidaiit,  and  the  matters  there- 
in contained,  in  manner  and  form  a3 
the  same  are  above  jileaded  and  sot 
forth,  are  snilicicnt  in  law  for  him,  the 
said  pl.-iintiff,  to  maintain  his  aforesaid 
bill  (or  df'flaration"),  which  said  re])lica- 
tion,  and  tlu'  matters  therein  contained, 
the  said  plaintiff  is  ready  to  verify  and 
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prove,  as  the  court  horp  slull  direct 
aiul  awanl;  whoreforo  inasmuch  as  tlio 
sail!  (lofciulant  hatli  not  answered  the 
said  replication,  nor  hitherto  in  any 
manner  denied  the  same,  the  said 
plaintiff  as  before,  prays  judgment,  etc., 
and  that  his  bill  (or  declaration)  may 
be  adjudged  good,  and  that  the  said 
defendant  mav  further  answer  thereto, 
etc.  Hurr.  App.  402,  §7-17;  Archb.  Pi. 
349,  ed.  1S24. 

C.  Joimhr  in  Demurrer  to  a  Declara- 

tion or  Heplication. 

And  the  J-aid  plaintifT  saith,  that  the 
said  declaration  (or  first  count  of  the 
said  declaration,  or  replication),  and 
the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  above 
stated  and  set  forth,  are  sufficient  in 
law  for  him,  the  said  plaintiff,  to  have 
and  maintain  his  aforesaid  action  there- 
of against  the  said  defendant,  and  the 
said  plaintiff  is  ready  to  verify  and 
prove  the  same,  as  the  court  here  shall 
direct  and  award;  wherefore,  inasmuch 
as  the  said  defendant  hath  not  an- 
swered the  said  declaration  (or  first 
count,  or  replication),  nor  hitherto  in 
any  manner  denied  the  same,  the  said 
plaintiff  prays  judgment,  and  his  dam- 
ages by  reason  of  the  not  performing 
of  the  said  several  promises  and  under- 
takings in  the  said  declaration,  men- 
tioned to  be  adjudged  to  him,  etc.  Burr. 
App.  401,  §743;  3  Chit.  PI.  1267. 

D.  Joinder  in  Demurrer  to  Pleas   (in 

Assumpsit,    Debt,    Covenant,   or 
Case). 

And  the  said  defendant  saith,  that  his 
said  plea  by  him  (secondly)  above 
pleaded  and  the  matters  therein  con- 
tained, in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  suf- 
ficient in  law  to  bar  and  preclude  the 
said  plaintiff  from  having  or  maintaining 
his  aforesaid  action  thereof  against  him 
the  said  defendant;  and  the  said  Qe- 
fendant  is  ready  to  verify  and  prove  the 
same  when,  where  and  in  such  manner 
as  the  said  court  here  shall  direct  and 
award;  wherefore,  inasmuch  as  the  said 
plaintiff  hath  not  answered  the  said 
plea,  nor  hitherto  in  any  manner  denied 
the  same,  the  said  defendant  pra^-s 
judgment,  and  that  the  said  plaintiff' 
may  be  barred  from  having  or  main- 
taining his  aforesaid  action  thereof 
against  him,  the  said  defendant,  etc. 
Burr.  App.  402,   §745;  3  Chit.   PI.  1267 


v..  Joinder  in  Ihmurrer  to  Plea  in 
Ji<ir    to   Cofiniranre    (l\e]>1evin). 

And  the  said  plaintiff  saith,  that  the 
said  ])lca  in  bar  of  him,  the  said 
plaintiff,  to  the  said  cognizance  of  the 
said  defendant,  and  the  matters  in  the 
said  j>lea  in  bar  contained,  are  suflicient 
in  law  to  bar  the  said  defendant,  from 
having  a  return  of  the  said  (cattle), 
and  which  said  plea  in  bar,  and  the 
matters  therein  contained,  the  said 
plaintiff,  is  ready  to  verify  and  prove 
as  the  court  here  shall  direct  and 
award;  and  because  the  said  defend- 
ant hath  not  answered  the  said  plea 
in  bar,  nor  in  any  manner  denied  the 
same,  the  said  plaintiff,  as  before,  prays 
judgment  and  his  damages  on  occasion 
of  the  taking  and  unjustly  detaining 
of  the  said  (cattle)  to  be  adjudged  to 
him,  etc.  Burr.  App.  402,  §746;  3  CTiifc. 
PI.  12G8. 

IV.     In  Equity. 

A.  Notice   of   Motion   for    Issue    at 

Law. 
Take  notice,  etc.,  etc.,  that  issues 
at  law  may  be  awarded  in  this  cause  for 
the  trial,  by  jury,  of  the  matters  in 
controversy  therein.  Dated,  etc.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'   ed.)   2153. 

B.  Order  in    Chancery     for    Feigned 

Issue  and  for  Reference  To  Set- 
tle Form. 
At   a    court    of   chancery   held   for   the 
state   of   New  York,   at  the  town   of 

,    on    the    day     of 

,  one  thousand  eight  hundred 

.  Present,  ,  chan- 
cellor. S.  S.  V.  J.  J.,  and  others. 
On  reading  and  filing  the  affidavit, 
etc.  (as  in  IV,  C),  it  is  ordered,  that 
an  issue  be,  and  the  same  is  hereby 
awarded  in  this  cause,  between  the 
complainant  and  the  defendant  J.  J.,  to 
try  the  matters  of  fact  in  dispute  be- 
tween them  by  a  jury;  that  the  said 
issue  be  tried  in  the  superior  court  of 
the  city  of  New  York;  upon  which 
trial  either  party  may  read  the  sworn 
answer  of  the  said  J.  J.  in  this  cause, 
and  may  examine  the  defendant  P.  P. 
as  a  witness,  in  case  it  shall  appear 
to  the  court  before  which  the  trial  is 
had,  that  he  is  not  interested  in  the 
event  of  this  suit,  in  favor  of  the  party 
calling  him  as  witness.  And  it  is  fur- 
ther ordered,  that  it  be  referred  to  J. 
E.,  one  of  the  taxing  masters  of  this 
court,  to  settle  the  form  of  the  issue 
or  issues  to  be  tried,  in  the  manner  di- 
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rected    by    the 


rule    of    this 


court.     Burr.  App.  542,  §1070b. 

C.  Order  in  Chancery  for  Feigned  Is- 
sue Where  Issue  Is  Settled  by 
Court. 
(Caption  as  in  preceding  form.) 
On  reading  and  filing  the  atlidavit  of 
B.  K.  W.,  esquire,  solicitor  for  the  com- 
plainant, showing  that  his  cause  is  at 
issue  upon  a  replication  to  the  answers 
of  the  defendants  P.  S.  and  J.  S.,  and 
is  in  readiness  to  take  testimony  there- 
in, the  bill  having  been  taken  as  con- 
fessed against  the  defendant  P.  M.,  and 
the  cause  standing  for  hearing  upon  bill 
and  answer  as  to  the  defendant  J.  D., 
and  on  reading  and  filing  a  notice  on 
the  part  of  the  defendant  P.  S.,  for  an 
issue  or  issues  in  this  cause  to  be  tried 
by  a  jury,  and  an  aflBdavit  of  the  due 
service  of  such  notice  upon  the  solicitor 
for  the  complainant,  and  upon  the 
solicitor  for  the  defendant  J.  S.,  and 
on  hearing  A.  T.,  esquire,  of  counsel  for 
the  defendant  P.  S.  and  B.  E.  W.,  es- 
quire, as  counsel  for  the  complainant, 
on  the  said  motion,  no  one  appearing 
on  the  part  of  the  defendant  J.  S.,  it 
is  ordered,  that  issues  be,  and  they  are 
hereby  awarded  in  this  cause,  between 
the  complainant  and  the  defendants  P. 
S.  and  J.  S.,  to  try  the  matters  of  fact 
in  dispute  between  them  by  a  jury,  it 
is  further  ordered,  that  the  said  issues 
be  tried  at  the  circuit  court,  in  and  for 
the  county  of  Rensselaer,  and  that  upon 
the  trial  of  the  said  issues,  the  defend- 
ant P.  M.,  may  be  examined  as  a  wit- 
ness for  either  party,  in  case  it  shall 
appear  to  the  court  before  which  the 
trial  is  had,  that  he  is  not  interested  in 
the  event  of  this  suit  in  favor  of  the 
party  calling  him  as  a  witness;  that 
the  issues  between  the  complainant  and 
tie  defendant  P.  S.  be,  1st.  Whether 
the  said  P.  S.  executed  the  bond  and 
mortgage  mentioned  in  the  complain- 
ant's bill;  2.  Whether  the  complain- 
ant executed  the  release  of  the  said 
bond  and  mortgage,  as  stated  in  the 
answer  of  the  defendant  P.  S. ;  and  that 
the  complainant  hold  the  affirmative 
upon  the  first  question,  and  the  de- 
fendant P.  S.,  the  affirmative  upon  the 
second  question;  the  issue  between  the 
complainant  and  that  the  defendant  •). 
H.  be,  whether  the  release  of  tho  farm 
of  the  said  defendant  from  the  lien  of 
the  mortgage  mentioned  in  the  com- 
plainant's bill,  was  obtained  by  the 
said   J.   S.   fraudulently,   as  alleged  in 


the  bill?  and  that  the  complainant  be 
considered  as  holding  the  afiirmative 
of  the  last  mentioned  issue  upon  the 
trial  thereof.  It  is  further  ordered, 
that  upon  the  trial  of  the  issues  be- 
tween the  complainant  and  the  defend- 
ant P.  S.,  either  pa'rty  may  read  the 
sworn  answer  of  the  said  P.  S.  Burr. 
App.  541,   §1070a. 

D.     Order  for  an  Issue  at    Law    in 
Equity. 
1.     Order   for  an   Issue   in   General 
(a). 
"And  now,  upon  motion  of  the  par- 
ties and  due  examination  of  the  plead- 
ings,   the    court    doth     think     fit     and 
proper   (and  doth  order)   that  the  mat- 
ters  in   dispute   in   this   cause   be   tried 
and  determined  by  a  jury  upon  the  fol- 
lowing issues  to  be  joined,  viz."    "And 
it   is  further  ordered,   that  the  said  is- 
sues   stand    for    trial    at    the    

next    to    be    held    in     the     county     of 
,    on    the,   etc.,   and   that   upon 


the  trial  of  said  issues,  the  answer  of 
the  defendant  and  the  plaintiff's  bill, 
and  the  depositions  now  on  file  may  be 
read,  and  that  either  party  may  offer 
any  competent  evidence  under  the  di- 
rections of  the  presiding  judge.  And 
all  further  directions  are  reserved  until 
after  the  trial  of  said  issue."  3  Dan. 
Ch.  PL  &  Pr.  (Perkins'  ed.)  2333. 
Order  for  an  Issue  in  General   (h). 

And  now  on  motion  of  the  defend- 
ant and  after  hearing  of  the  i)arties, 
it  is  ordered  that  an  issue  be  framed 
by  the  parties  for  the  purpose  of  sub- 
mitting to  a  jury  the  following  ques- 
tion: was  any  and  how  much  of  the 
consideration  of  the  deed  of  May  10, 
1862,  given  by  James  Perkins  to  Eliz- 
abeth A.  Perkins,  paid  from  the  prop- 
erty of  William  J.  Perkins.  And  it 
is  further  ordered  that  said  issue  stand 
for  trial  at  the  term  next  to  be  held 
in  the  county  of  Lincoln;  that  the 
plaintiff  here  shall  be  the  plaintiff  in 
the  trial  at  law;  and  that  the  parties 
at  such  trial  may  read  in  evidence 
such  and  so  much  as  is  material,  and 
none  other,  of  the  depositions  taken 
before  the  publication  of  the  testimony 
on  February  19,  1S72,  excepting  the 
depositions  of  such  deponents  as  are 
actually  in  attendance  at  said  trial,  to- 
gether with  such  other  depositions  aa 
may  be  taken  by  either  on  or  before 
April  1,  next,  including  the  oral  testi- 
mony of  any  witnesses,  which  shall 
be   competent,   the   verdict    to   be   cer- 
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tifii'il  to  tho  cliiof  justioo  of  tho  i-oiiit. 
Ami  all  flirt lior  diroetiona  are  roservoii 
until  aftor  tho  trial  of  said  issue. 
Call  r.   IVrkiiis,  05   Me.  439. 

'1.  Oitiir  for  an  Jusiu,  as  to  Amount 
of  Ha  mains. 
"Inasnuioli  as  it  docs  not  satisfac- 
torily appear  to  the  court,  that  any 
agreeiiu'iit  lias  been  made  b^'  aiul  be- 
tween tlie  parties,  as  to  the  anioiuit  of 
such  datiia^i's  and  compensation  (in  dis- 
pute), tu  tlie  end  tliat  tlie  same  may  be 
satisfactorily  ascertained,  it  is  further 
ordered,  adjudj^ed,  and  decreed,  that  an 
issue  be  made  up  between  the  parties, 
to  ascertain  by  the  verdict  of  a  jury, 
etc.,  tlie  amount  of  such  damages  and 
compensation."  Directions  as  to  tlie 
court  and  term;  form  of  the  issue;  re- 
strictions on  plaintiff  in  the  trial;  ad- 
missions to  be  made  by  defendant;  al- 
lowances V)y  the  .iury;  "and  that  all 
further  directions  be  reserved  until  the 
said  issue  shall  be  tried,  and  the  jjostea 
returned  to  this  court."  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2331;  Phillips 
V.  Thompson.  1  Johns.  Ch.  (N.  Y.)   ISli. 

3.  Order  for  an  Issue  as  to  Fraud. 
And  now.  on  motion  of  the  plaintitf, 

and  after  liearing  the  parties,  the  court 
doth  think  fit  and  proper,  and  doth  or- 
der, that  the  matters  of  fraud  alleged 
in  the  bill,  and  in  dispute  in  this  cause, 
be  tried  and  determined  by  a  jury  on 
the  following  issue  to  be  joined,  viz., 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2332. 

4.  Order  for  Issues  as  to  Bight  of 

Way. 
For  issues:  "1.  As  to  right  of  way 
through  a  place  called  'George  yard;' 
'2.  If  there  be  any  such  such  right, 
■whether  it  extends  over  the  whole;  3. 
If  not,  what  is  the  extent,  length, 
breadth,  and  direction  of  it;  4.  Whether 
any  such  right  has  been  obstructed  or 
disturbed  by  the  defendants,  or  any 
of  them,  and  if  so,  in  what  manner  and 
to  what  extent;  5.  Whether  there  is 
any  public  right  (other  than  a  right  of 
way)  over  the  whole;  6.  Whether  such 
right,  if  any,  has  been  obstructed  or 
disturbed  by  the  defendants,  etc."  Di- 
rection for  special  circumstances  to  be 
indorsed  on  the  postea.  3  Dan.  (;h. 
PI.  &  Pr.  (Perkins'  ed.)  2334;  2  Seton 
Dec.   (Eng.   ed.   1«G2)    988. 

5.  Order  for   Issue   as    to    Validity 
of  Bond. 

This  court  being  desirous  of  having 
the  following  questions  of  fact  decided 
by  a  jury,  that  is  to  say:   1.    Whether 


the  hniul  and  warrant  of  attorney  was 
obtained  from  the  i)laintitl'  by  means  of 
any  fraudulent  (or  unfair)  representa- 
tions by  the  obligees,  or  any  of  them; 
2.  Whether  the  same  was  obtained  by 
any  untrue  representation;  3.  Whether 
the  same  was  obtained  by  any  fraud- 
ulent (or  unfair)  concealment  or  sup- 
pre^sion  of  the  obligees,  or  either  of 
them;  4.  Whether  the  bond,  etc.,  was 
given  to  secure  any  debt  or  liabilit}', 
other  than  the  whole  or  part  of  the 
balance  due  from  P.  to  the  firm  in  the 
jileadings  mentioned.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2333;  2  Seton  Dec. 
(Eng.  ed.  18G2)   985. 

(5.     Order   for   Issues   as   to   Clause 
in    Will. 
It    is    ordered    that    the    parties    pro- 
ceed to  a  trial  at  law,  at  the 

next  to  be  holden,  etc.,  on  the  follow- 
ing issues:  1.  Whether  H.,  late  of, 
etc.,  deceased,  did,  in  and  by  a  certain 
paper  writing  dated,  etc.,  purjiorting 
to  be  a  codicil  to  the  last  will  and 
testament  of  the  said  II.,  devise  in  man- 
ner and  form  following,  that  is  to  say, 
etc.  (stating  part  not  disputed);  2. 
Whether  the  said  II.,  having  in  and 
by  his  will,  dated,  etc.,  from  and  after, 
etc.,  devised,  etc.,  did  by  his  said 
codicil  devise  in  manner  and  form  fol- 
lowing, that  is  to  say,  etc.  (stating 
part  disputed)."  Defendant  H.  to  be 
plaintiff  at  law,  etc.  3  Dan.  Ch.  PI.  & 
Pr.   (Perkins'  ed.)   2333. 

7.  Ordei'  for  Issue  as  to  Sanity, 
and  Validity  of  Deed;  Fraud. 
1.  Whether  M.,  in,  etc.,  named,  at 
the  time  of  the  execution  of  the  in- 
dentures dated,  etc.,  in  etc.,  mentioned, 
was  of  sound  mind,  understanding,  and 
capacity  to  execute  the  said  deeds;  2. 
Whether  the  said  deeds  were  obtained 
from  the  said  M.  by  fraud  or  imposition. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2334. 

E.     Order  for  Directions  After  Issues 
Aivarded. 

"The  plaintiff  in  this  case  having,  on 
motion,  obtained  an  award  of  issues  to 
be  tried  by  the  jury,  which  are  al- 
ready framed  and  settled,  and  filed 
in  the  cause,  it  is  ordered,  that  said 
issues  be  sent  to  the  trial  term  of  this 
court,  iu  this  county,  for  trial  by  tha 
jury,  the  verdict  thereon  to  be  certified 
to  the  law  term  of  this  court.  And  it 
is  further  ordered,  that  the  plaintiff 
here  shall  be  fegardi-d  as  the  plaintiff 
in    the    trial    of   these   issues,   and   that 
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the  parties  upon  the  trial  may  read 
the  bill  and  answers,  and  any  evidence 
legally  taken  to  be  used  on  the  hearing 
in  chancery,  unless  in  cases  where  the 
attendance  of  any  of  the  witnesses  is 
actually  procured;  and  also  may  offer 
such  other  and  further  evidence,  in- 
cluding the  testimony  of  the  parties,  as 
in  law  would  be  competent  on  the  trial 
of  such  issues."  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2334;  Clark  r.  Congrega- 
tional Soc,  44  N.  H.  382,  383. 

F.  Form  of  Verdict  Indorsed  on  Eec- 

ord. 
' '  The  jury  find  that  the  said  O.  M.  F. 
did  sign,  execute,  and  deliver  the  agree- 
ment of  compromise  of  which  a  copy 
is  annexed  to  the  plaintiff's  bill  marked 
(B.).  And  the  jury  further  find  that 
the  signature  of  the  said  O.  M.  F.  to 
the  aforesaid  agreement  of  compromise 
was  not  procured,  brought  about  and 
effected  by  fraud,  imposition,  and  false 
representations  on  the  part  of  the  said 
F.  L.  and  wife,  and  their  agents,"  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2335. 

G.  Order   on   Equity  .  Beserved  After 

Trial  of  Issue. 

This  cause  coming  on    (the 

day   of ,   and)    this   day  to  be 

heard  and  debated  before  this  court, 
etc.,  in  the  presence  of  counsel  learned 
for,  etc.,  upon  the  equity  reserved  b_v 
the  order  dated,  etc.,  the  parties  hav- 
ing, pursuant  to  the  said  order,  pro- 
ceeded to  trial  of  the  issue  (or  several 
issues  or  question  or  questions  of  fact) 
thereby  directed,  before  the  court  of. 
etc.,  at  the  sittings,  etc.,  where  ino 
jury  found,  etc.  (state  from  the  postea), 
upon  opening  and  debate  of  the  matter, 
and  hearing  the  said  order  and  the 
postea  (enter  any  other  evidence)  read, 
and  what  was  alleged,  etc.  This  court, 
etc..  doth,  etc.  3  Dan.  Ch.  PI.  &  Pr, 
(Perkins'   ed.)    2335. 

H.  Order  After  Issue  as  to  Clause 
in    Will. 

This  court  doth  declare,  that  it  ap- 
pears, by  the  finding  of  the  jury,  that 
the  part  of  the  codicil  of  the  testator 
H.,  whereby  he  expressed  himself  as 
follows,  etc.,  does  not  constitute  the 
will  of  the  testator;  and  that  the  part 
of  the  codicil  of  the  testator,  whereby 
be  expressed  himself  as  follows,  etc., 
doth  constitute  the  will  of  the  testator; 
and  that  one  part  of  the  said  codicil 
constituting,  and  another  part  thrrmf 
not  constitviting,  the  will  of  (he  testa- 
tor,  this   court   cannot   order   the  same 


to  be  given  up;  but  it  being  consonant 
to  equity  that  the  parties  should  stand 
in  such  a  situation  as  if  the  said 
codicil  could  be  deliverd  up,  the  court 
doth  declare,  that  so  much  of  the  said 
codicil  as  does  not  constitute  the  will 
of  the  testator  is  void,  and  that  the 
devise  to  the  heirs  of  the  body  of  the 
testator,  contained  in  his  said  codicil, 
ought  not  take  effect;  and  doth  decree 
the  same  accordingly;  and  it  is  or- 
dered that  the  defendant  S.  H.  be  re- 
strained from  setting  up  any  title  at 
law  to  the  several  estates  so  devised 
to  the  heirs  of  the  body  of  the  testa- 
tor, contained  in  the  said  codicil,  and 
in  question  in  these  causes.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2336;  2  Seton 
Dec.   (Eng.  ed.  1SG2)  993,  994. 

V,    Feigned  Issues  at  Law. 

A.  Order  far  Feigned  Issue. 

On  motion  of  Mr.  G.  H.,  attorney  for 
the  defendant  in  the  above  cause,  and 
on  reading  the  affidavits  as  well  on 
the  part  of  the  defendant  in  support 
of  the  motion,  as  on  the  part  of  the 
plaintiff  in  opposition  thereto,  it  is  or- 
dered, that  the  defendant's  attorney 
prepare  the  draft  of  a  feigned  issue 
to  try  the  question  whether  the  bond 
and  warrant  of  attorney,  on  which  the 
plaintiff's  first  judgment  is  entered,  are 
usurious;  and  that  the  draft  of  such 
issue  be  served  upon  the  plaintiff's  at- 
torney within  eight  days  after  obtain- 
ing a  certified  copy  of  this  rule,  who 
shall  have  leave  to  propose  and  serve 
amendments  within  six  days  thereafter; 
and  if  the  said  attorneys  cannot  settle 
the  terms  and  form  of  such  issue,  it 
shall  be  the  duty  of  the  defendant's 
attorney  to  give  eight  days'  notice  to 
the  plaintiff's  attorney,  that  he  will 
apply  to  one  of  the  judges  of  this 
court  at  a  certain  time  and  place  to 
be  specified  in  such  notice,  to  have  the 
terms  and  form  of  said  issue  settled; 
and  it  is  further  ordered,  that  the  said 
issue  be  tried  at  the  next  (Washington) 
circuit.     Burr.  App.  580,  §1136. 

B.  Order  for  Feigned  Issue  Kcspect- 

infi  liereipt  of  Money. 
Pleas  before  the  justices  of  the  supreme 
court  of  judicature,  etc.  (piacita  as 
in  an  ordinary  judgment  record,  of 
the  term  of  which  the  issue  is  made 
up). 

(Kings)  county,  ss.:  Be  it  remem- 
bered, that  on  the  Monday  of 


-,  in  this  same  term,  before  the 
justices  of  the  supreme  court  of  judica- 
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turc  of  the  pooplo  of  the  state  of  Now 

York,  at  the in   the 

of .  comes  A.  B.  by  E.  F.,  his 

attorney,  and  brinjis  into  the  satil  conrt 
of  tlie  people,  before  the  aforesaid  jus- 
tices thereof,  now  here,  his  certain  bill 
a$;ainst  C.  D.  being  in  custody,  etc., 
of  a  plea  of  trespass  on  the  case  upon 
promises;,  which  said  bill  follows  in 
these  words,  that  is  to  say: 

(Kings)  county,  ss.:  A.  B.,  by  E.  F., 
his  attorney,  complains  of  C.  D.  beitig 
in  custody,  etc.,  for  that  whereas  here- 
tofore, to-wit,  on,  etc.  (state  the  time) 
at,  etc.  (state  the  place),  a  certain  dis- 
course was  had  and  moved  by  and  be- 
tween the  said  A.  B.  and  the  said  C.  D., 
and  in  that  discourse  a  certain  ques- 
tion then  and  there  arose,  whether  the 

said  C.  D.  did  on  the  day  of 

— ,  in  the  year  of  our  Lord  one 


thousand   eight    hundred   and 

or   at    any   other   time,   receive   for   the 

use   or   on   account   of  J.   K.,   deceased, 

the    sum    of dollars,    or    any 

other  and  what  sum  of  money;  and 
thereupon  heretofore,  to-wit,  on  the 
said.  etc.  (state  the  time),  at,  etc.  (state 
the  place),  aforesaid,  in  consideration 
that  the  said  A.  B.  at  the  special  in- 
stance and  request  of  the  said  C.  D. 
had  then  and  there  paid  to  him  the  said 
C.  D.  the  sum  of  two  hundred  and  fifty 
dollars,  of  lawful  money  of  the  ITnited 
States  of  America,  he  the  said  C.  U 
undertook,  and  then  and  there  faith 
fully  promised  the  said  A.  B.  to  pay 
him  the  sum  of  two  hundred  and  fifty 
dollars    of   like   lawful    money,    in    case 

the  said  C.  D.  did  on  the  said 

day   of ,    in    the   year   of    our 

Lord   one   thousand   eight   hundred   and 

,  or  at  any  other  time,  receive 

for  the   use   or  on   the  account  of  the 

said    E.   F.,   the   said    sum    of 

dollars,  or  any  other  sum  of  money 
whatsoever:  And  the  said  A.  B.  in 
fact   saith  that  the   said  C.  D,  did  on 

the   said  day   of  ,   in 

the  year  of  our  Lord  one  thousand  eight 

hundred receive   for   the   use 

and  on  the  account  of  the  said  E.  F., 
the  said  sum  of dollars,  to- 
wit,  at  aforesaid;  whereof  the 

said  C.  D.,  aferwards,  to-wit,  on  the 
.same  day  and  year  first  above  men- 
tioned, there  had  notice:     Nevertheless 


the  said  C.  D.,  not  regarding  his  said 
promise  and  undertaking,  so  by  him 
made  in  manner  and  form  aforesaid, 
hath  not  as  yet  paid  the  said  sum  of 
two   hundred   and   fifty   dollars,   or   any 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


]>;\rt  tlitM'eof,  to  the  said  A.  V>.  (al- 
liiough  often  requested  so  to  do);  but 
he  to  do  this  liatli  liitlierto  wholly  re- 
fused, and  still  doth  refuse;  to  the  dam- 
age of  the  said  A.  B.  of  dol- 
lars, and  therefore  he  brings  this  suit, 
etc. 

And  the  said  C.  D.,  by  G.  JT.,  his 
attorney,  cornea  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that 
the  said  A.  B.  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him;  because  he  says  that 
though  true  it  is,  that  such  a  discourse 
was  had  and  moved  by  and  between 
the  said  A.  B.  and  the  said  C.  D.,  and 
that  he  the  said  C.  D.  did  undertake 
and  promise,  in  manner  and  form  as 
the  said  A.  B.  hath  above  in  his  said 
declaration  in  that  behalf  alleged:  For 
plea  in  this  behalf,  the  said  C.  D.  saith 
that   he  the  said  C.   D.   did   not  on   the 

said  day  of ,  in  the 

year   of    our   Lord    one    thousand   eight 

"hundred   and  ,  or  at  any  other 

time,  receive  for  the  use  or  on  the 
account  of  the  said  E.  F.  the  said  sum 

of  dollars,   or  any   other  sum 

of  money  whatsoever,  in  manner  and 
form  as  the  said  A.  B.  hath  above  in 
his  said  declaration  in  that  behalf  al- 
leged; and  of  this  he  the  said  C.  D, 
puts  himself  upon  the  country;  and  the 
said  A.  B.  doth  the  like.  Therefore, 
the  issue  above  joined  is  ordered,  etc. 
(order  for  trial  in  the  usual  form). 
Burr.  App.  520,  §1042;  Till.  Forms  168. 


JEOPARDY. 

Plea,    Discharge   of   Jury   Without 

Verdict,  686 
Replication  to  Plea  of   Jeopardy, 

GST 
Plea,    Discharge    of   Jury   Without 
Verdict. 

"The    State    of    Nebraska,    plaintiti",   v. 

Ach  Smith,  defendant.     Plea  in   bar. 

"Now  comes  Ach  Smith,  defendant, 
in  his  own  proper  person,  into  court 
here,  and  having  heard  the  informa- 
tion read,  says  that  the  state  of  Ne- 
braska ought  not  further  to  prosecute 
said  information  against  him  because 
at  the  February  term,  1894,  of  the 
district  court  of  Douglas  county  the 
prosecuting  attorney  of  said  county, 
duly  authorized  by  law  so  to  flo,  pre- 
sented an  information  against  him  for 
the  same  offense  with  which  the  de- 
fendant is  charged  in  the  present  in- 
formation;   that    said     defendant     was 
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duly    arraigned    in    said    court    on    said 
information    and     pleaded     not     guilty 
thereto;     that    thereupon    a    jury     was 
duly  impaneled  and  sworn  in  said  cause 
in   said   court,   and   the   trial   proceeded 
with,    when    said   jury   were    discharged 
by    the    court    without    the    consent    o± 
the    defendant,    and    over    and    against 
his     protest      and     objection,     without 
agreeing  on  a  verdict  and  without  dis- 
agreeing  or   other   special   cause,   there 
being  no  special  necessity  for  the  dis- 
charge   of    the    said    jury.      Wherefore, 
the    defendant    prays   judgment    of   the 
court    that    he    may    be    dismissed    and 
discharged    from    the    premises    in    the 
present   information   specified."     Smith 
V.  State,  42  Neb.  356,  60  N'.  \V.  585. 
n.     Replication  to   Plea  of  Jeopardy. 
St.   Lawrence   Sessions.     The   People   v. 
John    Grant. 

The  people  of  the  state  of  New  York, 
by  Thomas  V.  Russell,  district  attor- 
ney, for  the  county  of  St.  Lawrence, 
come  and  reply  to  the  special  plea  in 
bar  of  the  said  defendant,  and  say  that 
said  jury  was  not  discharged  by  the 
court,  in  case  of  the  said  John;  that 
immediately  after  the  impaneling  of 
the  jury  in  said  plea  mentioned,  and 
before  any  further  proceedings  were 
had,  and  before  any  evidence  was  giv- 
en to  the  said  jury,  at  the  special 
instance  and  request  of  the  said  de- 
fendant made  in  open  court,  the  said 
jury  were  allowed  by  the  said  court  to 
separate  and  go  without  fhe  court 
house.  Grant  v.  People,  4  I'ark.  Cr. 
(N.  Y.)   527. 


JOINDER  OF  ACTIONS. 

I.  Demurrer  to  Declaration,  6S7 

II.  Demurrer  to  Complaint,  GST 

I.  Demurrer  to  a  Declaration  for 
Joining  Counts  in  Trover  and  in 
Assumpsit. 
(General  form  of  special  demurrer, 
continuing  as  follows):  For  that  in  and 
by  the  said  declaration  in  the  first 
count  thereof,  the  said  plaintifif  hath 
declared  and  complained  against  the 
said  defendant  in  a  plea  of  trespass 
on  the  ca.se  for  a  certain  supposed 
wrongful  conversion  and  disposal  ot 
the  said  spaniel  and  setting  dog  there- 
in mentioned  of  the  .said  plaintiff  to 
the  use  of  him  the  said  defendant,  and 
yet  in  the  said  second  and  last  counts 
of  the  said  declaration,  the  said  plain- 
tiff  hath   declared   against   the  said   de- 


fendant   in    the    above    suit    in    an    ac- 
tion of  assumpsit  for  supposed  breaches 
of   express   or   implied   promises  in   not 
returning      and      re-delivering      certain 
spaniels  therein  respectively  mentioned, 
supposed   to   be   lent   and   delivered    by 
the    said   plaintiff   to    the   said   defend- 
ant,  and  not   for  any  supposed  wrong- 
ful   conversion    and    disposal    thereof; 
and  also  for  that  there  are  in  the  said 
declaration  pretended  causes  of  action, 
different  in  their  natures,  comprehended 
and   included   in   the   same   declaration, 
to-wit,    a    pretended    cause    of     action 
founded    on    a    supposed   wrongful   con- 
version  and   disposal   of   a   spaniel   and 
setting-dog    of    the    said    plaintiff    and 
pretended    causes    of    action,    grounded 
on    promises    which     are     incompatible 
with   each   other,   and   ought   not   to   be 
joined    in    the    same    declaration;    and 
also  for  that  causes  of  action,  founded 
on    supposed    wilful     and     determined 
wrongs    and    injuries,    ought    not,    and 
cannot  be   blended  and  included  in  one 
and   the   same   declaration,  with   causes 
of  action  founded   on  promises  or  con- 
tracts, and  also,  etc.     3  Chit.  1^1.   1248. 
n.      Demurrer   to    Complaint   for   Mis- 
joinder of  Actions. 
The    defendant    demurs    to    the    com- 
plaint   herein    for    the    ground    that    it 
appears    upon    the    face    of    the    com- 
plaint: 

That  several  causes  of  action  have 
been  improperly  united,  one  being 
(very  briefly  designating  it,  e.  g., 
thus:)  a  money  demand  on  contract, 
and  the  second  a  claim  to  recover  real 
property  and  damages  for  withholding 
thereof,  and  the  third  a  claim  to  re- 
cover damages  for  injuries  to  the  per- 
son. 2  Abb.  Forms  7. 
JOINDER     OF    PARTIES.— See     Par- 
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ii 


Writ  of  Error: 

Record    (Error  Book). 

I.     In  General. 

A.     Judgment   Record  on   Verdict  for 
Plaintiff  in  Assumpsit. 
Supreme   Court.     Pleas  before   the  jus- 
tices  of   the   supreme    court    of   judi- 
cature  of  the   people  of  the  state  of 

New    York,    at    the in    the 

city    of    ,    of    the     term     of 

(the    term    of    which    issue 


is   joined),   in   the   year   of  our   Lord 
one     thousand     eight     hundred     and 


Witness, 
justice. 


esquire,     chief 
-,  clerks. 


county,  ss.:  Be  it  remem- 
bered,   that    on    the Monday 

of    ,    in    this    same    term    (for 

variations  in  the  memorandum,  see 
next  form),  before  the  justices  of  the 
supreme  court  of  judicature  of  the 
people    of   the    state    of   New   York,   at 

the   in   the   city   of , 

comes  A.  B.,  by  E.  F.,  his  attorney, 
and  brings  into  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
his  certain  bill  (see  next  form)  against 
C.  D.,  being  in  custody,  etc.,  of  a  plea 
of  trespass  on  the  case  upon  promises 
(or  as  the  action  may  be),  which  said 
bill  follows  in  these  words,  that  is  to 
say: 

county,  ss.:   A.  B.,  plaintill 

in  this  suit,  by  E.  F.,  his  attorney, 
complains  of  C.  D.,  defendant,  etc. 
(copy  the  declaration,  omitting  the  sig- 
nature). 

And  the  said  C.  D.,  defendant  in  tliis 
suit,  l)y  G.  II.,  his  attorney,  conies  and 
defends,  etc.  (copy  the  plea,  or  pleas, 
and  then  copy  tlie  other  pleadings,  if 
any,  in  separate  paragraphs,  to  tlio 
issue,   in   the   same   way). 

Tlirrefore,  the  issue  above  joined,  is 
ordered  by  the  sui)reme  court,  to  bo 
tried  at  the  circuit  court  appointed  to 
be    held    at    the    court    house,     in     the 

town  of in  and  for  the  county 

aforesaid,   on   the  Monday   of 

next    (the   time    and   place   of 

Jiolding  the  circuit). 

At  which  day  and  place  last  above 
mentioned  (or  afterwards,  tliat  is  to 
say,  on  the  day  and  at  the  place  last 
above  mentioned),  before ,  es- 
quire, one  of  the  circuit  judges  of  the 
state  of  New  York  (the  judge  who 
tried  the  cause),  according  to  the  form 
of   the   statute   in    such    case   made   and 
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provided,  *  como  as  well  the  above 
named  plaint  iff  ns  the  above  named 
defkMidant,  by  their  respective  attor- 
neys above  mentioned,  *  and  the  jurors 
of  the  .iiTy.  summoned  to  try  the  said 
issue,  being  called  also  come;  who,  to 
speak  the  truth  of  the  matters  afore- 
said, being  chosen,  tried  and  sworn 
say,  upon  their  oath,  *  that  the  said 
defendant  did  undert:il<c  and  promise 
(in  case,  that  the  said  defendant  is 
guilty  of  the  premises  above  laid  to 
his  charge,"  in  trespass,  "that  the  said 
defendant  is  guilty  of  the  several  tres- 
passes above  laid  to  his  charge,"  in 
covenant,  "that  the  above  mentioned 
indenture  is  the  deed  of  the  said  de- 
fendant, in  manner  and  form  as  the 
said  jilaintiff  hath  above  in  that  behalf 
alleged;  and  as  to  the  breaches  by  the 
said  plaintiff  above  assigned,"  etc. 
(according  to  the  variations  in  the  pos- 
tea,  see  "Verdicts,"  in  this  volume), 
in  manner  and  form  as  the  said  plaintiff 
hath  above  complained  against  him; 
and  they  assess  the  damages  of  the 
said  plaintiff,  bj'  reason  of  the  prem- 
ises, over  and  above  his  costs  and 
charges  by   him   about   his   suit  in   this 

behalf    expended,    to    dollars, 

and  for  those  costs  and  charges,  to  six 
cents. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant,  his  said  damages,  costs 
and  charges,  by  the  jurors  aforesaid, 
in    form    aforesaid    assessed,    and     also 

dollars   and   cents), 

for  his  said  costs  and  charges,  by  the 
said  court  now  here  adjudged,  of  in- 
crease, to  the  said  plaintiff,  and  with 
his  assent,  which  said  damages,  costs 
and   charges,   in   the   whole,   amount   to 

dollars    and   cents). 

And    the    said    defeTidant    in    mercy, 

etc.     Burr.  App.  165,  §310. 

B.     Ecrord   on    Verdict     for    Plaintiff 

With    Variations. 
(Placita   as   in   preceding   form.) 

(City  and)  county  (of ),  ss.; 

Be  it  remembered  that  heretofore,  to- 
wit,  in  (October)  term,  now  last  past 
(the  term  of  which  the  declaration  is 
entitled),  before  the  justices  of  the 
supreme  court  of  judicature  of  the 
people  of  New  York,  at  the  (court  house 
in  the  city  of  )  (place  cor- 
responding with  the  term),  came  A.  B. 
by  E.  F.,  his  attorney,  and  brought 
into  the  said  court,  before  the  afore- 
said     justices      thereof,      then      there, 


according  to  the  statute  in  siicli  case 
made  and  provided,  his  cerlaiii  declara- 
tion against  C.  I),  and  1.  J.,  of  a  plea 
of  trespass  on  the  case  upon  promises 
(or  as  the  action  is),  which  said 
declaration  follows  in  these  words,  that 
is  to  say: 

(City  and)  county  (of  ),  ss.: 

A.  B.,  j)laintiff  in  this  suit,  by  E.  F., 
his  attorney,  etc.  (cojiy  the  declaration, 
and  then  proceed  in  a  new  jjaragraph, 
as  follows) : 

And  now  at  this  day,  that  is  to  say, 

on  the  ( Monday  of ), 

in  this  same  term  (the  term  of  the 
issue),  until  which  day  the  'said  defend- 
ants had  leave  to  imparl  to  the  said  dec- 
laration, and  then  to  answer  the  same, 
before  the  said  justices  of  the  supreme 
court  of  judicature  aforesaid,  at  the 
in  the  city  of  (place 


corresponding  with  the  term),  come  as 
well  the  said  plaintiff,  by  his  attorney 
aforesaid,  as  the  said  defendants,  by 
G.  IL,  their  attorney.  And  the  said 
defendants,  by  their  said  attorney,  de- 
fend the  wrong  and  injury,  when,  etc. 
(copy  the  plea,  and  other  pleadings,  if 
any,  to  issue,  as  in  the  last  form). 

And  hereupon  the  process  thereof  is 
continued  between  the  parties  afore- 
said, of  the  plea  aforesaid,  in  this 
same  court,  before  the  justices  thereof, 
until       the       ( Monday       of 


-),  of  the  term  of 


the  year  of  our  Lord  one  thousand  eight 
hundred  and (the  term  im- 
mediately preceding  the  circuit  at 
which  the  cause  is  to  be  tried),  at  the 
of  the  city  of  ),  and 


the   same   day   is   given    to   the   parties 
aforesaid  at  the  same  place. 

At  which  said  last  mentioned  day, 
before  the  said  justices,  at  the  place 
last  aforesaid,  come  the  parties  afore- 
said by  their  respective  attorneys  afore- 
said; and  because  it  is  suggested  and 
proved,  and  manifestly  appears  to  the 
court  here,  that  the  issue  above  joined 
between  the  parties  aforesaid,  ought  to 

be  tried  in  the  county  of ,  and 

not      in      the      (city      and      county      of 
-),    aforesaid;    therefore  the  issue 


above  joined,  is  ordered  by  the  said  su- 
preme court  to  be  tried  at  the  circuit 
court     appointed     to     be     held    at     the 

(court  house  in  the  town  of ), 

in  and  for  the  said  county  of  , 

on    the    Monday   in    

next. 

At   which   day,   etc.    (as  in  last  form 
to  the  end  of  the  postea). 


See  "How  To  Use  This  Volume,"  lutroduction,  page  v. 


JUDGMENT  EECORDS 


691 


And  because  the  said  court  of  the 
people,  before  the  aforesaid  justices 
thereof,  now  here,  are  not  yet  advised 
what  judgment  to  give  of  and  upon 
the  premises,  therefore  the  process 
thereof  is  continued  between  the  par- 
ties aforesaid,  of  the  plea  aforesaid,  in 
this    same    court,    before    the     justices 

thereof,  until  the  Monday   of 

,   of   the   term   of ,   in 

the    year    of    our    Lord     one     thousand 

eight    hundred    and ,    at     the 

(courthouse    in    the    city   of   ), 

and  the  same  day  is  given  to  the  parties 
aforesaid,  at  the  same  place,  to  hear 
the  judgment  of  the  said  court  there- 
upon. 

At  which  said  last  mentioned  day,  be- 
fore the  said  justices,  at  the  place  last 
aforesaid,  come  as  well  the  said  plain- 
tiff, by  his  attorney  aforesaid,  as  the 
said  defendant  C.  D.,  by  his  attorney 
aforesaid;  and  the  said  defendant  I.  J. 
comes  not.  And  hereupon  the  said 
plaintiff  suggests  to  the  court  now  here, 
and  gives  the  said  court  to  understand 
and  be  informed,  that  after  the  last 
continuance  of  the  plea  aforesaid  (oi 
after  the  finding  of  the  verdict  afore- 
said), and  before  this  day,  to-wit,  on, 
etc.,  the  said  defendant  I.  J.  died,  to- 
wit,  at,  etc.  (the  time  and  place  of 
death),  and  the  said  defendant  C.  D. 
survived  him;  which  allegation  the  said 
defendant  C.  D.  doth  not  deny,  but  ad- 
mits the  same  to  be  true;  therefore  let 
all  further  proceedings  in  this  cause 
against  the  defendant  I.  J.  be  stayed: 
whereupon  the  said  plaintiff  prays  judg- 
ment against  the  said  defendant  C  D. 
of  and  upon  the  premises.  Therefore, 
etc.     Burr.  App.  166,  §311. 

C.     Continuance  Before  SngrjeMion,  or 
Special  Entry  o/i  the  Record. 

And  hereupon  the  process  thereof  is 
continufd  between  the  parties  afore- 
said, of  the  plea  aforesaid,  in  this  same 
court,  before  the  justices  thereof,  until 

the Monday    of    of 

the   term    of  ,    in    the   year    of 

our   Lord    one    thousand    eight    hundred 

and    ,   at   the   of   the 

city  of  


-;  and  the  same  day  is 
given  to  the  parties  aforesaid  at  the 
name  place.  At  which  said  last  men- 
tioned day,  before  the  said  justices,  at 
the  place  last  aforesaid,  come  the  par- 
ties aforesaid,  by  their  respective  at- 
torneys aforesaid.  And  hereupon  (pro- 
ceed to  enter  the  suggeation,  or  make 


the    entry    required).      Burr.    App.    86, 
§165. 

II.     Abatement. 

A.  Judgment     Fecord     on     Cassetur 

Billa. 
And  hereupon  the  said  plaintiff,  inas- 
much as  he  cannot  deny  the  several 
matters  by  the  said  defendant  above 
pleaded,  prays  judgment,  and  that  the 
said  bill  (or  writ,  or  declaration)  of 
him,  the  said  plaintiff,  may  be  quashed, 
to  the  intent  that  he  may  exhibit  a 
better  bill  (or  sue  out  a  better  writ, 
or  file  a  better  declaration)  against 
the  said  defendant.  Therefore,  eta 
Till.  Forms  213;   Burr.  App.   148,   §282. 

B.  Judgment    Record     on     Demurrer, 

Flea  in  Abatement  and  Respon- 
deat Ouster. 
At    which    day,    before    the    justices 

aforesaid,   at   the   in   the   city 

of  ',  come  the  parties  afore- 
said, by  their  attorneys  aforesaid; 
whereupon,  all  and  singular  the  prem- 
ises aforesaid  being  seen  by  the  court 
now  here,  and  fully  understood,  and 
mature  deliberation  being  thereupon 
had,  for  that  it  appears  to  the  said 
court  now  here  that  the  said  plea  of 
the  said  defendant,  and  the  matters 
therein  contained,  are  not  sufficient  in 
law  to  quash  the  said  bill  (or  writ,  or 
declaration)  of  the  said  plaintiff: 
Therefore  it  is  considered  that  the  said 
defendant  do  further  answer  (or  answer 
over)  the  said  plaintiff  to  his  bill  (or 
writ)  and  declaration  (or  to  his  dec- 
laration) aforesaid.  And  thereupon  ■ 
further  day  is  given  by  the  said  court 
now  here,  to  the  parties  aforesaid,  be- 
fore    the     justices     aforesaid,     at     the 

in  the  city  of ,  until 

the Monday  of  next 

(first  day  of  next  term);  that  is  to  say, 
for  the  said  defendant  to  answer  over 
to  the  said  declaration  of  the  said 
plaintiff  against  him,  etc.  The  same 
day  is  given  to  the  said  plaintiff  there, 
etc. 

(If    the    defendant    pleads    over,    tho 
record  proceeds  as  follows):  > 

At    which    day,    before    the    justices 

aforesaid,   at   the  in   tho   city 

of ,    come    as    well     the     said 

plaintiff,  as  the  said  defendant,  by  their 
respective  attorneys  aforesaid.  And 
the  said  defendant,  by  his  said  attor- 
ney, defends  the  wrong  and  injury 
when,  etc.  (here  follows  the  plea). 
Burr.  App.  156,  §2nS;  Till.  Forms  202; 
Yates'  Forms  48,  780. 
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V.  Jutl;im<nt  luford  on  Default 
After  rUiuUng  in  Abatement 
and  Respondeat   Ou.'^ter. 

(Copy  the  juiljjmont  record  on  rc- 
spoiuloat  ouster,  11,  1?,  ami  then  con- 
tinue as  follows) : 

At    which    ilay,    before    the     Justices 

aforesaid,   at   the  in   tlie   city 

of  ,  comes  the  said  plaintiff  by 

his  attorney  aforesaid;  and  tlie  said 
defendant,  although  solemnly  demand- 
ed, comes  not,  nor  does  he  further  an- 
swer to  the  declaration  aforesaid  of 
the  said  plaintiff  thereof  against  him, 
etc.,  nor  say  anything  in  bar  or  pre- 
clusion of  the  said  action  of  the  said 
plaintiff;  whereby  the  said  plaintiff  re- 
mains therein  wholly  undefended 
against  the  said  defendant. 

^Vhereforc  the  said  plaintiff  ought  to 
recover  against  the  said  defendant  his 
damages  (or  debt  and  damages),  by 
reason  of  the  premises.  (The  rest  of 
the  record  is  the  same  as  on  default  in 
not  pleading,  and  will  therefore  con- 
clude as  in  IV,  B,  5,  or  according  to 
the  case.)  Burr.  App.  151,  §289;  Yates' 
Forms  48. 

D.  Judgment  Record  on  Demurrer  to 

Jicplication  to  Plea  in  Abate- 
ment, Sustained. 
(As  in  V,  A,  to  the  *,  then  as  fol- 
lows) :  it  appears  to  the  said  court  here 
that  the  said  plea  by  the  said  defend- 
ant above,  in  manner  and  form  afore- 
said, pleaded  in  abatement,  and  the 
matters  therein  contained,  are  suflicient 
in  law  to  quash  the  said  bill  (or  writ, 
or  declaration)  of  the  said  plaintiff. 
Burr.  App.  160,  §305. 

E.  Judgnxent    Record   on    Verdict    in 

Abatement  for  Flaintiff. 
(Plaeita,  memorandum  and  pleadings 
as  in  I,  A,  order  for  trial,  as  in  I,  A; 
then  enter  the  postea  as  in  I,  A,  nega- 
tiving the  matter  pleaded  in  abate- 
ment, and  assessing  the  plaintiff's  dam- 
ages, and  conclude  with  judgment  in 
the  usual  form  on  verdict;  see  I,  A.) 
Burr.  App.  172,  §318. 

F.  Judgment   Record    Where    Verdict 

lias  Been  Given  for  Defendant 

on  Flea  of  Misnomer. 
(As  in  I,  A,  to  the  last  *,  and  then 
thus):  that  the  said  C.  D.  was  not,  at 
the  time  of  exhibiting  the  said  bill 
(or  filing  the  said  declaration),  by  the 
said  plaintiff  in  this  behalf  (or  at  the 
time    of    the    commencement     of     this 


suit),  nor  hath  lie  at  any  time  hitherto 
been  called  or  known  by  the  name  of 
li.  I),  in  manner  and  form  as  the  said 
plaintiff  hath  above  alleged.  Burr. 
Ajtp.  172,  §319. 

III.    Dismissal,  Etc. 

A.  Judiiment  Record  on  Nolle  Prose- 

t{Ui. 

(The  record  being  brought  down  to 
the  proper  period  [usually  to  the  end 
of  the  pleadings],  continue  as  fol- 
lows) : 

And  hereupon  the  said  plaintiff,  inas- 
much as  he  cannot  deny  the  matters 
by  the  said  defendant  above  pleaded, 
now  freely  here  in  court  confesses  that 
he  will  not  further  prosecute  his  suit 
against  the  said  defendant.  Therefore, 
etc.  Burr.  App.  147,  §279;  2  P.  &  Du. 
Pr.   763. 

B.  Judgment  Record  on  Nolle  Prose- 

qui to  Some  Counts. 

(If  entered  before  issue,  the  nolle 
prosequi  will  be  contained  in  the  pro])er 
pleading,  and  will  therefore  appear  with 
it   on   the   record.) 

(If  entered  after  issue  and  before 
trial,  it  will  appear  after  the  pleadings 
in  this  form) : 

And  hereupon  the  said  plaintiff  freely 
here  in  court  confesses  that  he  will  not 
further  prosecute  his  suit  against  the 
said  defendant,  in  respect  of  the  prom- 
ises and  undertakings  (or  premises), 
in  the  said  (sixth  and  iast)  counts  of 
the  said  declaration  mentioned.  There- 
fore as  to  the  said  promises  and  under- 
takings (or  premises)  in  the  said  (sixth 
and  last)  counts  of  the  said  declaration 
mentioned,  let  the  said  defendant  be 
acquitted,  and  go  thereof  without  day, 
etc.     (Here  follows  the  order  for  trial.) 

(If  entered  at  the  trial,  the  nolle 
prosequi  will  appear  in  the  same  form 
as  above,  at  the  beginning  of  the 
postea,  thus) : 

Afterwards,  to-wit,  at  the  day  and 
place  last  above  mentioned,  before 
,    esquire,    one    of    the    circuit 


judges  of  the  state  of  New  York,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided,  come  the 
parties  aforesaid,  by  their  attorneys 
aforesaid,  etc.  (copying  the  postea). 
And  hereupon  the  said  plaintiff  freely 
here  in  court  confesses,  etc.  (to  the 
end  of  the  nolle  prosequi,  and  then 
proceed  with  the  postea).  And  the 
jurors  of  the  jury,  etc.  (to  the  end  of 
the  record).  Burr.  App.  147,  §280; 
Till.  Forms  213. 
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C.  Judgment  Eecord  on  Nolle  Prose- 

qui  to    Some   Defendants. 

(If  entered  before  issue,  the  nolle 
prosequi  will  appear  on  the  record  in 
the  pleading  where  it  belongs.)  (After 
issue,  the  nolle  prosequi  is  entered  as 
follows):  And  hereupon  the  said  plain- 
tiff freely  here  in  court  confesses  that 
he  will  not  further  prosecute  his  suit 
against  the  said  defendant  L.  M 
Therefore  let  the  said  defendant  L.  M. 
be  acquitted  of  the  premises  in  the 
said  declaration  mentioned,  and  go 
thereof  without   day,   etc. 

Therefore  the  issue  above  joined  be- 
tween the  said  plaintiff  and  the  said 
defendant  C.  D.  is  ordered,  etc.  (order 
for  trial).     Burr.  App.  147,  §281. 

D.  Judgment  Eecord  on  Nolle  Prose- 

qui After  Issue  of  Law. 

(As  in  VII,  B.) 

And  hereupon  the  said  plaintiff  freely 
here  in  court  confesses  that  he  will 
not  further  prosecute  his  suit  against 
the  said  defendant  in  respect  of  the 
said  issue  above  joined  between  the 
said  parties,  whereon  the  said  parties 
have  put  themselves  upon  the  country. 
Therefore  as  to  the  said  issue,  and  as 
to  the  said  premises  in  the  said  (sec- 
ond) count  of  the  said  declaration  men- 
tioned (the  count  or  counts  on  which 
the  issue  in  fact  was  taken),  whereon 
the  said  parties  have  put  themselves 
upon  the  country,  let  the  said  defend- 
ant be  acquitted,  and  go  thereof  with- 
out day,  etc. 

Therefore,  etc.  (judgment  on  the  is- 
sue in   law).     Burr".   App.   148,   §281a. 

E.  Eetraxit,  Entry  of. 

(After  appearance  of  the  parties  in 
the  postea,  add  the  following; :  And 
hereupon  the  said  plaintiff,  in  his  own 
proper  person,  comes  into  the  court  now 
here,  and  confesses  that  he  will  no 
further  prosecute  his  action  aforesaid 
against  the  said  defendant,  and  prays 
his  retraxit  thereof  may  be  entered  of 
record.  And  it  is  granted,  etc.  Burr. 
App.  96,  §183;  Yates'  Forms  343. 

P.  Judgment  Eecord  on  Discontinvr 
anre. 

(The  re^cord  being  brought  down  to 
the  period  of  diacontinuancc,  proceed 
as  follows) : 

Afterwards,   to-wit,   on    the   

Monday    of   ,    in    the    term    of 

,    in    the    year     one     thousand 

eight   hundred    and  (the   term 

of  entering  judgment),  before  the  just- 
ices  afo<"esaid,   at   the   in   the 


city  of  ,  comes  the  said  defend- 
ant, by  his  attorney  aforesaid,  and  the 
said  plaintiff  does  not  further  prosecute 
his  said  suit  against  the  said  defend- 
ant, but  voluntarily  permits  the  same 
to   be   discontinued. 

Therefore,  etc.     Burr.  App.  145,  §277. 

G.  Judgment  Eecord  as  in  Case  of 
Nonsuit. 

(As  in  I.  A.  to  the  end  of  the  order 
for  trial,  and  then  as  follows): 

And  now  at  this  day,  to-wit,  on  the 
Tuesday   of .    in    the 


year    of    our   Lord    one    thousand    eight 

hundred  and  (the  special  term 

at    which    judgment    is    given),    before 

the  justices  aforesaid,   at  the  • 

in  the  city  of  ,  comes  the  said 

defendant  by  his  attorney  aforesaid, 
and  the  said  plaintiff,  although  sol- 
emnly demanded,  comes  not.  And  it 
appearing  to  the  said  court,  before  the 
aforesaid  justices  thereof  now  here, 
that  the  said  plaintiff  has  neglected  to 
bring  the  issue  above  joined,  on  to 
be  tried,  according  to  the  course  and 
practice  of  the  said  court: 

Therefore,  etc.    Burr.  App.  149,  §2S3. 

H.  Judgment  Eecord  on  Nonsuit 
Ordered   by   Court. 

(As  in  I,  A,  to  the  cud  of  the  order 
for  trial,  and  then  as  follows): 

At    which    day     and     place,     before 

,    esquire,    one    of    the    circuit 

judges  of  the  state  of ,  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided,  come  as  well 
the  said  plaintiff  as  the  said  defendant, 
by  their  respective  attorneys  aforesaid; 
and  the  jurors  of  the  jury,  summoned 
to  try  the  said  issue,  being  called,  also 
come,  who,  to  speak  the  truth  of  the 
matters  aforesaid,  being  chosen,  tried 
and  sworn,  evidence  was  thereupon 
given  to  them  by  the  said  plaintiff', 
which  being  insufficient  to  maintain 
the  said  issue  on  his  part,  and  tlio 
said  plaintiff  being  thereupon  solemnly 
called,  to  produce  further  evidence  to 
support  and  maintain  his  said  action, 
the  said  plaintiff  comes  not,  but  niaUoa 
default,  nor  does  he  further  i)rosecuto 
his    suit    against    the    said    defendant 

Theri'f..r.>,  etc     Burr.  App.  ISO,  §287 

IV.     Default. 
A.     Non   Pros. 

1.     Judgment   Eecord  on  Non   Pros, 
for  Not   Declaring. 
And  the  said  (\  D.,  at  the  same  day, 
duly   appeared   by   O.   H.,    his   attorney 
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(and  put  in  special  bail)  at  the  suit 
of  the  said  A.  H.  (affording  to  the 
form  of  tlie  statute  in  such  ease  made 
and  provided).  And  the  said  A.  H. 
has  not  yet  declared  njjainst  the  said 
O.  P..  in  the  said  court,  before  tlie 
aforesaid  justices  thereof,  as  he  oufjlit 
to  liave  done,  accordiii};  to  the  rulers 
and  praftife  of  tlie  said  court;  but  has 
therein  wholly  made  default. 

Tlierefore  it  is  considered,  etc.  Hurr. 
App.    132.   §260. 

2.  Judijment     Hci-onl    on    DcfatiH, 

Xon   Prox.  for  Not  Declaring 
in   Di'ht  Qui  Tam. 

A.  B..  who  brought  a  writ  of  tlie 
people  of  the  state  of  New  York,  as 
well  for  the  said  people  as  for  himself, 
against  C.  D.,  of  a  plea  of  debt  on 
statute  (referring  to  the  statute,  as 
in  the  writ),  hath  not  prosecuted  his 
writ   aforesaid. 

Therefore  it  is  considered  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc. 
And  it  is  further  considered,  etc.  Burr. 
App.  133,  §260a;  Till.  Forms  209. 

3.  Judgment  liieorrd  on  Non  Pros. 

for  Not   Heplying. 

And  hereupon  the  said  defendant 
prays  that  the  said  plaintiff  may  reply 
to  the  plea  of  him,  the  said  defendant, 
above  pleaded:  Whereupon  a  day  is 
given  to  the  court  here,  to  the  "^said 
plaintiff,   before   the  .justices   aforesaid, 

until  the  day  of  ,  in 

this  same  term   (the  day  on  which   the 

judgment   is   entered),  at   the  

in  the  city  of  ;  that  is  to  say, 

for  him,  the  said  plaintiff,  to  reply  to 
the  plea  aforesaid.  The  same  day  is 
given  to  the  said  defendant,  at  the 
same  place. 

At    which    day,    before    the     justices 

aforesaid,    at     the     aforesaid, 

comes  the  said  defendant,  by  his  attor- 
ney aforesaid,  and  the  said  plaintiff', 
although  solemnly  called,  comes  not; 
nor  has  he  replied  to  the  aforesaid  plea 
of  the  said  defendant,  nor  does  he 
further  prosecute  his  said  suit  against 
the  said  defendant,  but  therein  makes 
default.     Burr.  App.   142,   §270. 

B.  Nil  Dicit. 

1.     Judgment    Hecord     on     Be  fault 
for  Not  Pleading  in  Assump- 
sit. 
(Placita  as  in  I,  A.) 
Be      it      remembered      that     on   the 
■ Monday   of  .   in   this 


same    term     (or    heretofore,    to-wit,    on 

See  "How  To  Use  This  Volume,"  Introduction,  page  v 


the  third  Monday  of  October,  in  Oc- 
tober term  now  last  i)ast,  before  the 
justices  of  the  supremo  court  of  judi- 
cature   of    the    ])eoplo    of    the    state    of 

New  York,  at  the  in  the  city 

of ,   conies    (or   came),    A.   B., 

by  E.  F.,  his  attorney,  and  brings  (or 
brought)  into  the  said  court,  before 
the  aforesaid  justices  thereof,  now 
here  (or  then  tliere),  his  certain  dec- 
laration against  ('.  D.,  according  to  the 
form  of  tlie  statute  in  such  case  made 
;ind  provided,  of  a  plea  of  (trespass 
on  the  case  upon  promises),  which  said 
declaration  follows  in  these  words,  to- 
wit: 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  etc.  (copy  the  declara- 
tion to  tlie  words,  "brings  suit,"  in- 
clusive, and  also  the  note  or  bill,  if 
any  be  endorsed  on  it). 

(Tf  the  default  were  of  a  term  sub- 
sequent to  that  of  the  declaration,  in- 
sert an  imparlance,  as  in  IV,  B,  5,  oth- 
erwise, proceed  thus) : 

And  the  said  defendant  in  his  proper 
person  (or  by  G.  H.,  his  attorney), 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant:  Wherefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant,  his  dam- 
ages, on  occasion  of  the  premises. 

And  hereupon  the  said  plaintiff  sug- 
gests to  the  court  now  here,  and  gives 
the  said  court  to  understand  and  be  in- 
formed,  that   the   said   declaration    was 

filed   in   the  office  of  ,   esquire, 

one  of  the  clerks  of  this  court,  and 
that  a  copy  of  said  declaration,  and  a 
notice  requiring  the  defendant  to  plead 
thereto  according  to  the  practice  of  this 
court,  were  personally  served  on  the 
said  defendant,  pursuant  to  the  statute 
in  such  case  made  and  provided.  And 
hereupon  the  said  plaintiff  prays  judg- 
ment, and  his  damages  by  him  sus- 
tained by  occasion  of  the  non-perform- 
ance of  the  said  promises  and  under- 
takings in  the  said  declaration  men- 
tioned, to  be  adjudged  to  him,  etc.  And 
because  it  is  suggested  and  proved,  and 
manifestly  appears  to  the  said  court 
now  here,  that  the  said  plaintiff  has 
sustained   damages   on    occasion    of   th* 

premises  to dollars,  besides  his 

costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended: 

Therefore,  etc.     Burr.  App.  139,  §267. 
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2.     Judgment  Record  on  Default  for 
Not  Pleading  l>y  One  Defend- 
ant. 
And  the  said  I.  X.  and  I.  S.,  defend- 
ants in  this  suit   (the  pleading  defend- 
ants),  by   G.   H.,   their   attorney,   come 
and  defend  the  wrong  and  injury  when, 
etc.    (copying   the    plea). 

And  the  said  defendant  C.  D.  (the 
defaulting  defendant),  in  his  proper 
person  (or  by  G.  H.,  his  attorney), 
comes  and  defends  the  wrong  and  in- 
jury, when,  etc.,  and  says  nothing  in 
bar  or  preclusion  of  the  said  action  of 
the  said  plaintiff:  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant  C.  D.: 
whereby,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the 
said  action  of  the  said  plaintiff  is  se- 
vered. Wherefore  the  said  plaintiff 
ought  to  recover  against  the  said  de- 
fendant C.  D.,  his  damages  on  occasion 
of  the  premises.  And  hereupon  the 
said  plaintiff  prays  judgment  against 
the  said  C.  D.,  and  his  damages  by 
him  sustained  on  occasion  of  the  non- 
performance of  the  said  promises  and 
undertakings  in  the  said  declaration 
mentioned,  to  be  adjudged  to  him,  etc. 
And  hereupon  the  said  plaintiff  sug- 
gests to  the  court  now  here  (enter 
suggestion  of  filing  and  service  of  the 
declaration,   as  in   last  form). 

And  because  it  is  suggested  and 
proved,  and  manifestly  appears  to  the 
said  court  now  here,  that  the  said 
plaintiff  has  sustained  damages  on  oc- 
casion of  the  premises  to  dol- 
lars, besides  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  ex- 
pended: 

Therefore,  etc.  Burr.  App.  140, 
§267a. 

Note. — This  by  reason  of  statute. 
General  rule  is  defaulting  defendant 
abides  result  at  trial. 

3.  Judgment  Record  on  Default  for 
Not  Rejoining. 
And  hereuiton  tlie  said  plaintiff  prays 
that  the  said  defendant  may  rejoin  to 
the  replication  of  the  said  i)laintiff  l)y 
liini  above  jjleaded:  wlicrcuijon  a  day 
is   given    to   the   said    dcfcridaiit,   before 

the  justices   aforesaid,   at   the  

in  the  city  of ,  on  the 

day  of next  (the  day  of  enter- 
ing judgment),  that  is  to  say,  for  tlie 
said  defendant  to  rejoin  to  the  repli- 
cation aforesaid.  The  same  day  is 
given  to  the  said  plaintiff  there,  etc. 
At    which    day,    before    the     justices 


aforesaid,    at    the 


aforesaid, 


comes  the  said  plaintiff,  by  his  attor- 
ney aforesaid,  and  the  said  defendant, 
although  solemnly  demanded,  comes 
not,  but  makes  default:  nor  hath  he 
in  any  wise  rejoined  to  the  aforesaid 
replication  of  the  said  plaintiff,  nor 
said  anything  in  bar  or  preclusion  of 
the  said  action  of  the  said  plaintiff'; 
whereby  the  said  plaintiff  remains 
therein'  undefended  against  the  said 
defendant.  Wherefore  the  said  plain- 
tiff" ought  to  recover  against  the  said 
defendant  his  damages  (or  debt  and 
damages)  by  occasion  of  the  premises. 
Burr.  App.  143,  §271, 

4.  Judgment  Record  on  Default  for 
Not  Pleading  in  Debt,  on 
Writ  of  Inquiry,  Debt  on 
Bond. 
(Imparlance,  if  necessary,  as  in  IV, 
B,  .5,  to  the  words,  "defends  the  wrong 
and  injury  when,  etc.,"  and  then  pro- 
ceed as  follows):  and  says  nothing  in 
bar  or  preclusion  of  the  said  action  of 
the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant;  wherefore 
tiie  said  plaintiff  ought  to  recover 
against  the  said  defendant  his  said 
debt  and  his  damages  on  account  of 
the  detention  thereof,  and  by  reason 
of  the  aforesaid  breaches  of  the  said 
condition  of  the  said  writing  obliga- 
tory above  assigned,  together  with  his 
costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended. 

But  because  it  is  unknown  to  the 
said  court  now  here  what  damages  the 
said  plaintiff  has  sustained  by  reason 
of  the  premises,  the  sheriff  of  the  said 

(city    and)     county    of    ■ (the 

venue),  is  commanded  that  by  the  oaths 
of  twelve  good  and  lawful  men  of  his 
county  he  diligently  incjuire  what  dam- 
ages the  said  plaintiff  has  sustained,  as 
well  by  reason  of  the  aforesaid  breaches 
ubove  assigned  as  for  his  costs  and 
charges  by  him  about  his  suit  in  this 
behalf  expended;  and  that  he  send  the 
inquisition  wliich  he  shall  thereupon 
take  to  the  said  justices  of  the  supreme 
court    of    judicature    aforesaid,    at    the 

in    the    city    of   ,    on 

tlic  Monday  of  next, 

under  his  seal,  and  the  seals  of  those 
by  whose  oaths  he  shall  take  that  in- 
quisition, together  .with  the  writ  to 
him  thereupon  directed:  the  same  day 
is  given  to  tiic  said  jjlaiiitiff  at  tho 
same  i)laci'. 

At    which    day,   before    tho     justices 
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nforosaid,  at   the   of   tho   city 

of    ,    comes    thp    said    plaint  ill', 

by  Lis  attorney  afoiosaid.  and  tlio  slior- 
itV.  to  wit,  \V.  .1..  i>S(Hiiri',  shi'iifl:  of  tlu> 

(oity    and)    county    of ,     now 

here  returns  a  certain  inquisition,  in- 
dented,     taken      before     him,     at     tho 

of    the    city    of ,    in 

his   said   county,    on    the   day 

of last,  by  the  oaths  of  twelve 

good  and  lawful  men  of  his  county;  by 
■which  it  is  found  that  the  said  defend- 
ant did  not,  etc.  (state  the  findinjjj  of 
the  jury),  and  that  the  said  plaintilt 
has  sustained  daniajjes,  by  reason-  of 
the  aforesaid  breaches  of  tlie  said  con- 
dition   of    the    said    writinfj    oblifjatory, 

to  dollars,  over  and  above  his 

costs  and  charges,  by  him  about  his 
suit  in  this  behalf  expended;  and  for 
those  costs  and  charges  to  six  cents. 
Burr.  App.  137,  §266. 

5.  Juilpmint  Record  on  Default  for 
Not  Plcadiiifj,  on  J\'rit  of 
Inquiry  at   Subsequent    Term. 

Be    it    remembered    that,    heretofore, 

to-wit,     on     the     Monday    ot 

,    in   term,    now    last 

past,  before  the  justices  of  the  supreme 
court  of  judicature  of  the  people  of  the 
state  of  New  York,  at  the   (courthouse 

in   the   city   of  ),   came   A.   B., 

by  E.  F.,  his  attorney,  and  brought  into 
the  said  court,  before  the  aforesaid 
justices  thereof  then  and  there,  his  cer- 
tain bill  against  C.  D.,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case 
upon  promises  (or  as  the  action  is), 
■which  said  bill  follows  in  these  words, 
that   is   to   say:      (City   and   county   of 

),  ss. :      (Here  copy  declaration 

to  the  end,  omitting  the  signature,  and 
proceed  on  a  new  line  as  follows) : 

And  now  at  this  day,  that  is  to  say, 

on    the    first    Monday    of   ,    in 

this  same   term   of  (the   term 

of  which  the  judgment  is  entered),  un- 
til which  day  the  said  defendant  had 
leave  to  imparl  to  the  said  bill  (or 
declaration),  and  then  to  answer  the 
same,  etc.,  before  the  said  justices  ot 
the  supreme  court  of  judicature  afore- 
said,   at    the    in    the    city    of 


,  come  as  well  the  said  plain- 
tiff, by  his  attorney  aforesaid,  as  the 
said  defendant,  in  his  projier  per- 
son (or  by  G.  H.,  his  attorney).  And 
the  said  defendant  defends  the  wrong 
and  injury  when,  etc.,  and  says  nothing 
in  bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff     remains     therein     undefended 


against  the  said  defendant:  W'hereford 
the  said  plaintitV  ought  to  recover 
against  tlit  said  defendant  his  damages, 
on  oi'casion  of  tlie  premises.*  And 
hereupon  the  said  i)lairitill'  prays  judg- 
ment, and  his  damages  by  him  sustained 
on  occasion  of  the  non-iierformance  of 
the  said  promises  and  undertakings,  in 
tlio  said  declaration  mentioned,  to  be 
adjudged  to  him,  etc.  And  because  it 
is  suggested  and  proved,  and  manifestly 
ap]>ears  to  the  said  court  now  here, 
that  the  said  plaintiff  hath  sustainea 
damages    on    occasion    of    the    premises, 

to  dollars  and  cents 

besides  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended: 

Therefore,  etc, 

(In  case  of  unliquidated  demand, 
continue  from  *):  But  because  it  is 
unknown  to  the  said  court,  before  tho 
aforesaid  justices  thereof  now  here, 
what  damages  the  said  plaintiff  has 
sustained  by  means  of  the  premises, 
the  sheriff  of  the  said  city  and  county 

of  (the   venue   in   the  action) 

is  commanded  that,  by  the  oaths  of 
twelve  good  and  lawful  men  of  his 
county,  he  diligently  inquire  what  dam- 
ages the  said  plaintiff  has  sustained,  as 
well  by  means  of  the  premises  as  for 
his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended;  and 
tliat  he  send  the  inquisition  which  he 
siiall  tliereupon  take  to  the  justices  of 
the    said    supreme   court    of   judicature, 

at  the in  the  city  of , 

on   the  day  of  next 

(the  return  of  the  ■writ),  under  his  seal, 
and  the  seals  of  those  by  whose  oaths 
he  shall  take  that  inquisition,  together 
with  the  writ  to  him  thereupon  di- 
rected: the  same  day  is  given  to  the 
said  plaintiff,  at  the  same  place. 

At    which    day,    before    the    justices 

aforesaid,   at   the   in   the   city 

of    ,    comes    the    said    plaintiff, 

by  his  attorney  aforesaid;  and  the  sher- 
iff,  to-wit,  ,  esquire,   sheriff  of 

the  said  (city  and)  county  of , 

now  here,  returns  a  certain  inquisition 
indented,  taken  before  him  at  the 
of   the   city    of   ,   in 


his   said    county,   on    the 

of  ,   in   the   year 

one      thousand      eight 


of   our 
hundred 


-   day 
Lord 
and 


,  by  the  oaths  of  twelve  good 

and  lawful  men  of  his  county;  by  which 
it  is  found  that  the  said  plaintiff  has 
sustained    damages    by    means    of    the 

premises,      to'     dollars      and 

cents,    over    and    above     his 
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Costs,_^and  charges  by  him  about  his 
suit  in.  this  behalf  expended,  and  for 
those  costs  and  charges  to  six  cents. 

Therefore,  etc.  Burr.  App.  135, 
136,    §§262,   263,   264. 

6.  Judgment  Eecord  on  Default  in 

Sttit  on  Bail-Bond. 

(Placita  of  the  term  of  judgment.) 
(Memorandum  as  in  IV,  B,  5,  or  IV, 
B,  1,  according  to  the  ease.)  (Declar- 
ation.) And  the  said  defendants  in 
their  proper  persons  (or  by  G.  H.,  their 
attorney),  come  and  defend  the  wrong 
and  injury  when,  etc.,  and  say  nothing 
in  bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendants. 

Therefore,  etc.     Burr.  App.  184,  §338. 

7.  Judgment  Eeeord  on  Default  in 

Eecognizance   of  Bail. 

(Placita  in  the  usual  form,  of  the 
term   of  the   judgment.) 

(Memorandum  as  in  IV,  B,  5,  or  IV, 
B,  1,  according  to  the  case.) 

(Declaration.) 

(Imparlance,  if  necessary,  as  in  IV, 
B,  5.) 

And  the  said  I.  N.  and  I.  S.,  defend- 
ants in  this  suit  (by  G.  H.,  thoir  attor- 
ney), come  and  defend  the  wrong  and 
injury  when,  etc.,  and  say  nothing  in 
bar  or  preclusion  of  the  aforesaid  ac- 
tion of  the  said  plaintiff:  Whereby  the 
said  plaintiff  remains  therein  undefend- 
ed against  the  said  defendants. 

Therefore,  etc.     Burr.  App.  189,  §344. 

V.    Demurrers. 

A.  Demurrer  to  Declaration  or  Repli- 
cation  Overruled. 

(Copy  the  demurrer  book  to  the  end, 
and  then  continue  the  record  as  fol- 
lows) : 

And  because  the  said  court  of  the 
people,  before  the  aforesaid  justices 
tliereof  now  here,  are  not  yet  advised 
what  judgment  to  give  of  and  upon 
the  preniiscH,  therefore  the  process 
thereof  is  continued  between  the  par- 
ties aforesaid,  of  the  plea  aforesaid, 
in   this  same  court,  before   the  justices 

thereof,  until   the  Monday  of 

of   the   term    of  ,   in 

the    year    of    our    Lord    one     thousand 


eight    hundred    and 


(the  term 


when  the  demurrer  was  argued),  at  the 

in  the  city  of  .     And 

the  same  day  is  given  to  the  [)artips 
aforesaid,  at  the  same  jilace,  to  hear 
the  judgment  of  the  said  court  there- 
upon. 


At    which    day,    before    the     justices 

aforesaid,   at   the   in   the   city 

of   ,    come    as    well     the     said 

plaintiff  as  the  said  defendant,  by  their 
respective  attorneys  aforesaid.  Where- 
upon, all  and  singular  the  premises 
aforesaid  being  seen,  and  by  the  said 
court  here  fully  understood,  and  mature 
deliberation  being  thereupon  had,*  it 
appears  to  the  said  court  here  that  the 
declaration  (or  tirst  count  of  the  dec- 
laration, or  replication)  aforesaid,  and 
the  matters  therein  contained,  are  suf- 
ficient in  law  for  the  said  plaintiff  to 
have  and  maintain  his  aforesaid  action 
thereof   against   the   said  defendant. 

Therefore  it  is  considered,  etc.  Burr. 
App.   157,   §299;   2  P.   &  Du.  Pr.  755. 

B.  Judgment    Bccord    on    Demurrer 

to    Declaration    or    Replication, 

Sustained. 
(The  record  is,  in  all  respects,  the 
same  as  in  V,  A.  to  the  *,  after  which 
proceed  thus) :  it  appears  to  the  said 
court  here  that  the  declaration  (or 
first  count  of  the  declaration,  or  repli- 
cation) aforesaid,  and  the  matters 
therein  contained,  are  not  sutfieient  in 
law  for  the  said  plaintiff  to  have  and 
maintain  his  aforesaid  action  thereof 
against  the  said  defendant. 

Therefore,  etc.    Burr.  App.  159,  §302. 

C.  Judgment  Record  on  Demurrer  to 

Plea  or  Rejoinder  Sustained. 

(As  in  V,  A,  to  the  *,  and  then  as 
follows) :  it  appears  to  the  said  court 
here  that  the  said  plea  (or  rejoinder) 
by  the  said  defendant  above  pleaded, 
and  the  matters  therein  contained,  are 
not  suflicient  in  law  to  bar  or  preclude 
tlie  said  plaintiff  from  having  or  main- 
taining his  aforesaid  action  thereof 
against  the  said  defendant. 

Therefore,  etc.    Burr.  App.  158,  §301. 

D.  Record    on    Demurrer    to    Plea    or 

Rejoinder  Overruled. 

(As  in  V,  A,  to  the  *,  and  then  as 
follows):  it  appears  to  the  said  court 
here  that  the  said  plea  (or  rejoinder) 
by  the  said  defendant  above  pleaded, 
and  the  matters  therein  contained,  are 
sufficient  in  law  to  bar  and  preclude 
the  said  plaintiff  from  having  and 
maintaining  his  aforesaid  action  thereof 
against  the  said  defendant. 

Therefore,  etc.     Burr.  App.  159,  §303. 

I'].  Judgment  Record  on  Frivolous 
Danurrer. 

And  bcranse  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
arc  not  yet  advised  what  judgment  to 
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k'ivo  of  aiul  upon  the  premises,  there- 
fore tl>o  proi'oss  t hereof  is  continued 
between  the  parties  aforesaitl,  of  tlie 
plea  aforesaid,  in  tliis  same  court,  be- 
fore tlie  justices  thereof,  until  the 
Monilnv    of   of    the 


term    of 


in    the    vear   of   our 


Lord   one   thousand   eight   liundred   ami 
,   at    the   in    the   city 


of 


(the   term   when  judjjment 


is  jjiven);  and  the  same  day  is  given 
to  the  parties  aforesaid,  at  the  same 
place.* 

At  which  said  last  mentioned  day, 
before  the  said  justices,  at  the  ])iace 
last  aforesaid,  comes  the  said  plaintiff, 
by  his  attorney  aforesaid,  and  the  said 
defendant,  although  solemnly  demand- 
ed, comes  not,  but  makes  default.  (If 
in  any  action  where  the  damages  are 
assessed  by  the  clerk,  proceed  as  in 
IV,  B,  ;■),  from  the  words,  "wherefore 
the  said  plaintiff  ought  to  recover, 
etc.,"  to  the  end.  If  a  writ  of  inquiry 
was  issued,  as  in  IV,  B,  5.)  Burr. 
App.   156,   §297. 

F.  Judijment  Record  on  Demurrer 
Decided  for  Plaintiff,  After  an 
Issue  of  Fact  Tried. 

(Placita.) 

(Be  it   remembered  that,  on,  etc.) 

(Declaration.) 

(Plea,  general  issue,  to  all  the  counts 
but  the  first.) 

(Demurrer  to  the  first  count.) 

(Joinder  in  demurrer;  after  which 
proceed   as  follows): 

But  because  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
are  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  whereon 
the  parties  aforesaid  have  put  them- 
selves upon  the  judgment  of  the  court, 
a  day  is  given  to  the  parties  aforesaid, 
before  the  justices  of  this  same  court, 

at  the in  the  city  of , 

on    the   Monday    of   


next  (the  term  following  the  circuit  at 
which  the  issue  in  fact  is  to  be  tried), 
to  hear  judgment  thereon;  for  that  the 
eaid  court,  before  the  aforesaid  justices 
thereof  now  here,  are  not  yet  advised 
thereof,  etc.  And  because  it  is  un- 
known to  the  said  court  here  whether 
or  not  the  said  defendant  will  be  con- 
victed of  the  premises,  whereof  the 
said  parties  have  put  themselves  upon 
the  judgment  of  the  court;  and  because 
it  is  convenient  and  necessary  that 
there  be  but  one  taxation  of  damages 
in    this    suit:      Therefore    it    is    ordered 


by  the  said  court  that  the  issue  above 
joined,  to  he  tried  liy  the  country,  bo 
tried   at   the  circuit   court  appointed   to 

be    held    at   the — —   in    the   town 

of  ,   in   and   for  the  county   ot 

aforesaid,    on    the    (first    day 

of   )    next;    and    it   is    further 

ordered  that  the  jury  who  shall  try 
the  said  issue,  also  inquire  of,  and 
assess  the  damages,  which  the  said 
plaintiff  hath  sustained  by  occasion  of 
the  premises,  whereon  the  said  parties 
have  put  themselves  upon  the  judgment 
of  the  court,  if  judgment  shall  happen 
to  be  given  for  tlie  said  plaintiff. 

And   now  at  this  day,  to-wit,  on  the 
— Monday  of  ,  in  the 


year  of  our  Lord  one  thousand  eight 
hundred  and  ,  before  the  just- 
ices  aforesaid,   at   the  in   the 

city    of aforesaid,   comes   the 

said  j)laintiff,  by  his  attorney  afore- 
said  and  ,   esquire,   one   of  the 

circuit  judges  of  the  state  of  New 
York,  before  whom  the  said  issue  was 
tried,  hath  sent  hither  his  record  had 
before  him,  in  these  words,  to-wit: 
Afterwards,  that  is  to  say,  on  the 
-  day  of  aforesaid,  at 


the 


in  the  town  of 


aforesaid,  before 


esquire,  one 


of  the  circuit  judges  of  the  state  of 
New  York,  according  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, come  as  well  the  said  plaintiff' 
as  the  said  defendant,  by  their  respect- 
ive attorneys  aforesaid:  and  the  jurors 
of  the  jury  summoned  to  try  the  said 
issue,  being  called,  also  come;  who,  to 
speak  the  truth  of  the  matters  afore- 
said, being!  chosen,  tried  and  sworn, 
say  upon  their  oath,  as  to  the  issue 
above  joined  between  the  said  parties 
to  be  tried  by  the  country,-  that  (the 
said  defendant  did  undertake  and  prom- 
ise, in  manner  and  form  as  the  said 
j)laintiff  hath  above  in  the  said  second 
and  subsequent  counts  of  his  said  dec- 
laration complained  against  him);  and 
they  assess  the  damages  of  the  said 
])laintiff,  by  reason  of  (the  not  perform- 
ing the  promises  and  undertakings  in 
the  said  counts  mentioned),  over  and 
above  his  costs  and  charges,  by  him 
about  his  suit   in  this  behalf  expended 

(to    dollars),    and    for    those 

costs    and    charges,    to cents. 

And  as  to  the  issue  above  joined  be- 
tween the  said  parties,  whereon  they 
have  put  themselves  upon  the  judgment 
of  the  court,  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say  that  if  it  shall 
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happen  that  judgment  shall  be  there- 
upon given  for  the  said  plaintiff,  then 
they  assess  the  damages  of  the  said 
plaintiff,  by  him  sustained  by  reason 
(of  the  not  performing  the  promises 
and  undertakings  in  the  first  count  of 
the  said  declaration  above  mentioned), 
over  and  above  his  costs  and  charges, 
by    him    about    his    suit    in   this   behalf 

expended,   to  dollars,  and   for 

the  costs  and  charges  last  aforesaid, 
to  six  cents.  (If  the  issue  in  law  is 
decided  of  this  term,  judgment  is  here 
entered;  but  if  not,  continue  the  record 
as  follows) :  But  because  it  is  nn- 
known  to  the  said  court  here  whether 
or  not  the  said  defendant  will  be  con- 
victed of  the  premises  aforesaid,  where- 
of the  parties  aforesaid  have  put  them- 
selves upon  the  judgment  of  the  court, 
therefore  let  the  giving  of  judgment 
in  this  behalf  against  the  said  defend- 
ant be  stayed,  until  the  issue  aforesaid, 
whereon  the  said  parties  have  put 
themselves  upon  the  judgment  of  the 
court,  shall  have  been  adjudged  and 
determined. 

And  because  the  said  court,  before 
the  aforesaid  justices  thereof  now  here, 
are  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  whereof 
the  parties  aforesaid  have  put  them- 
selves upon  the  judgment  of  the  court, 
a  further  day  is  given  to  the  said  par- 
ties   before    the    justices    aforesaid,    at 

the  (courthouse  in  the  city  of , 

on    the   Monday    of   


next,  to  hear  judgment  thereupon,  for 
that  the  said  court  are  not  yet  advised 
thereof,  etc. 

At  which  day,  before  the  justices 
aforesaid,    at    the    (courthouse     in    the 

city    of    ,     come     the     parties 

aforesaid,  by  their  respective  attorneys 
aforesaid.  And  hereupon  all  and  sin- 
gular the  premises  aforesaid,  whereon 
the  said  parties  have  put  themselves 
upon  the  judgment  of  the  court,  being 
seen,  and  by  the  court  now  here  fully 
understood,  and  mature  deliberation  be- 
ing thereupon  had,  it  appears  to  the 
said  court  here  that  the  (first)  count  of 
the  declaration  aforesaid,  and  the  mat- 
ters therein  contained,  are  sufTicient 
in  law,  for  the  said  plaintifT  to  have 
and  maintain  his  affiresaid  action 
against   the   said   defendant. 

Therefore,  etc  Burr.  App.  IfiO,  §307; 
2  1'.  &  Du.  Pr.  729,  741,  747,  748. 


VI.     Cognovit. 

A.  Judgment   Eecord  on   Cognovit  in 

Assumpsit. 
And  the  said  C.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney,  comes  and 
defends  the  wrong  and  injury  when, 
etc.,  and  says  that  he  cannot  deny  the 
action  of  the  said  plaintiff,  nor  but 
that  he  the  said  defendant  did  under- 
take and  promise,  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof* 
complained  against  him,  nor  but  that 
the  said  plaintiff  hath  sustained  dam- 
ages on  occasion  of  the  not  performing 
of  the  said  several  promises  and  under- 
takings, in  the  said  declaration  men- 
tioned, over  and  above  his  costs  and 
cliarges   by   him    about   his   suit   in    this 

behalf    expended,    to    dollars 

and    cents.      Burr.    App.    71, 

mi. 

B.  Judgment  Eecord  on   Cognovit  in 

Debt. 
And  the  said  C.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney,  comes  and 
defends  the  wrong  and  injury  when, 
etc.,  and  says  that  he  cannot  deny  the 
action  of  the  said  plaintiff,  nor  but 
that  the  said  writing  obligatory  is  the 
deed  of  him,  tlie  said  defendant,  nor 
but  that  he  owes  to  the  said  plaintiff 
the  sum  of  dollars  above  de- 
manded, in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  com- 
I)lained  against  him.  (If  the  cognovit 
be  of  part  of  the  cause  of  action,  vary 
the  form  thus:  "and  says  that  he  can- 
not deny  the  action  of  the  said  plain- 
tiff, nor  but  that  he,  the  said  defend- 
ant, does  owe  to  the   said   plaintiff  the 

sum   of  dollars,   parcel   of   the 

said  sum  of  dollars  above  de- 
manded.")    Burr.  App.  72,  §144. 

C.  Judgment  Eecord  on   Cognovit  in 

Assumpsit  as  to  Part  of  Cause 

of  Action. 
(As  in  VI,  A,  to  the  *,  and  then 
thus):  In  the  (second  and  third) 
counts  of  his  said  declaration,  com- 
jilahied  against  liiiii;  nor  but  tiiat  the 
said  plaintiff  hath  sustained  damages 
on  occasion  of  the  not  performing  of 
the  said  several  promises  and  under- 
takings in  the  said  (second  and  third) 
counts  of  the  said  declaration  men- 
tioned, over  and  above  his  costs,  etc. 
(as  in  VI,  A,  to  the  end;  or  add  at 
the  end,  after  the  sum  confessed,  "par- 
cel of  the  said  sum  of  [the  damages 
claimed  by  the  plaintiff]  above  de- 
maoded").     Burr.  App.  72.  S]42. 
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1").  Jtidiimiiit  KtconJ  on  CoiJtiocit  in 
.Issiimpsit    With    Stipulatiun. 

(At  tlio  font  of  tlu»  oidiiiury  form, 
siihjoiii  tlio  following;):  Tlio  above  fo^;- 
uovit  is  {jivon  on  i-oiulition  tliat  judj^- 
ment  shall  not  be  entered  tliereon  (or 
that  execution  shall  not  be  issued  on 
the   judgment   to   be    entered    thereon), 

before    the    day    of   

next.  And  I  hereby  stipulate  that  if 
default  shall  be  made  in  the  payment 
of  tlie  said  (the  debt  or  sum  confessed), 
together    with    the    said    costs,    on    tlio 

said    day    of     ,     tlie 

plaintitr  shall  be  at  liberty  to  enter  up 
judgment  tlierefor,  and  forthwith  to  sue 
out  execution  thereupon  (or  otherwise, 
as  the  terms  may  be).     Burr.  App.  72, 

VII.     Verdict. 

A.  Judi/ment  Eecord  for  Plaintiff  in 

Debt. 
(As  in  I,  A,  to  the  last  *,  after  whicli 
proceed  as  follows):  that  the  above 
mentioned  writing  obligatory  is  the 
deed  of  the  said  defendant,  as  the  said 
plaintitr  hath  above  in  that  behalf  al- 
leged; and  they  assess  the  damages  of 
the  said  plaiutifif,  on  occasion  of  the 
detaining  the  aforesaid  debt,  over  and 
above  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended, 
to  six  cents,  and  for  those  costs  and 
charges  to  six  cents.  Burr.  App.  168, 
§312. 

B.  Eecord  on  Verdict  After  Decision 

of  Issue  at  Law. 

But  because  the  court  now  here  are 
not  yet  advised  what  judgment  to  give 
of  and  upon  the  premises,  whereof  the 
parties  aforesaid  have  |)ut  themselves 
upon  the  judgment  of  the  court,  a  day 
is  given  to  the  parties  aforesaid,  before 
the  justices  of  this  same   court,  at  the 

in    the    city    of   ,    on 

the  Monday  of  next 

(the  next  term  after  issue),  to  hear 
judgment  thereon,  for  that  the  said 
court  now  here,  before  the  aforesaid 
justices  thereof,  are  not  yet  advised 
thereof,  etc. 

And  it  is  further  ordered  by  the  said 
court  that  the  said  issue  above  joined 
between  the  said  parties,  to  be  tried  by 
the  country,  be  tried  at  the  circuit 
court,    appointed    to    be    held     at     the 

(courthouse   in   the  town   of  ), 

in    and    for    the     county     of    

aforesaid,     on     the     day     of 


ue). 


next    (next   circuit  after  iss- 


And   now  at  this  day,  to-wit,  on   the 

Monday    of   ,   in    tlio 

year  of  our  Lord  one  thousand  eight 
hundred  and  ,  before  the  just- 
ices aforesaid,  at  the  in  the  city 

of  aforesaid,  come  as  well  the 

said  plaintiff  as  tiie  said  defendant,  by 
their  respective  attorneys  aforesaid. 
And  hereui)on  all  and  singular  the  prem- 
ises aforesaid,  whereon  tlie  said  i)artie3 
have  put  themsclxes  uj)on  the  jiuigmt'iit 
of  the  court,  being  seen,  and  by  the 
court  now  here  fully  understood,  and 
mature  deliberation  being  tliereupon 
iiad,  it  appears  to  the  said  court  hero 
that  the  (first)  count  of  the  declara- 
tion aforesaid,  and  the  matters  therein 
contained,  are  suflicient  in  law  for  the 
said  plaintiff  to  have  and  maintain  his 
aforesaid  action  against  the  said  de- 
fendant: wherefore  tlio  said  plaintiff 
ought  to  recover  against  the  said  de- 
fendant his  damages  by  reason  of  the 
premises  in  the  said  first  count  of  the 
said   declaration   mentioned.** 

But  because  it  is  unknown  to  the 
said  court  here  what  damages  the  said 
plaintiff  hath  sustained  by  reason 
thereof,  and  because  it  is  convenient 
and  necessary  that  there  be  but  ono 
taxation  of  damages  in  this  suit,  there- 
fore let  the  giving  of  judgment  in  this 
behalf  against  the  said  defendant  be 
stayed,  until  the  said  issue  above  joined 
between  the  said  parties,  whereon  the 
said  parties  have  put  themselves  upon 
the  country,  shall  have  been  tried  and 
determined.  And  because  the  said  issue 
above  joined  between  the  said  parties, 
to  be  tried  by  the  country,  was  not 
tried  at  the  said  circuit  court,  held 
at  the  time  and  place  hereinbefore 
mentioned,  therefore  the  process  there- 
of, between  the  parties  aforesaid,  i3 
continued  until  the  circuit  court,  ap- 
pointed to  be  held  at,  etc.,  on,  etc.  (as 
in  the  order  for  trial).  And  it  is  fur- 
ther ordered  that  the  jury  who  shall 
try  the  said  issue  also  inquire  of,  and 
assess  the  damages  which  the  said 
plaintiff  hath  sustained  by  occasion  of 
the  premises,  whereon  the  said  parties 
have  put  themselves  upon  the  judgment 
of  the  said  court. 

At  which  day,  etc.  (enter  the  postea 
as  in  I,  A,  to  the  last  *,  and  then  pro- 
ceed as  follows):  as  to  the  issue  within 
joined  between  the  said  parties,  to  be 
tried  by  the  country,  that  the  said 
defendant  did  undertake  and  promise, 
in  manner  and  form  as  the  said  plain- 
tiff hath  in  the  said  (second  and  sub- 
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sequent)  counts  of  his  said  declaration 
above  complained  against  him:  and 
they  assess  the  damages  of  the  said 
plaintiff,  by  reason  of  not  performing 
of  the  promises  and  undertakings  in 
the  said  counts  mentioned,  over  and 
above  his  costs  and  charges  by  him 
about  his  suit  in   this  behalf  expended, 

to  dollars,  and  for  those  costs 

and  charges  to  six  cents.  And  the 
jurors  aforesaid,  upon  their  oaths  afore- 
said, also  say  that  they  assess  the  dam- 
ages of  the  said  plaintiff,  by  him  sus- 
tained by  reason  of  the  not  performing 
the  promise  and  undertaking  in  the 
said  first  count  of  the  said  declaration, 
over  and  above  his  costs  and  charges 
by   him    about    his    suit   in    this   behalf 

expended,   to  dollars,  and  for 

his  costs  and  charges  last  aforesaid  to 
six  cents. 

Therefore,  etc.  Burr.  App.  176,  §326; 
2  P.  &  Du.  Pr.  742. 

C.  Judgment  liecord  on  Special  Ver- 
dict {Argument  in  Fimt  In- 
stance). 

(As  in  1,  A,  to  the  end  of  the  order 
for  trial,  then  enter  the  postea  and 
special  verdict  [see  X,  Verdict,  in 
this  volume];  then,  if  necessary,  add  a 
continuance  [see  Continuances]  to  the 
term  of  giving  judgment,  and  conclude 
as   follows) : 

At    which    day,    before    the    justices 

aforesaid,  at  the  in  the   city 

of ,  come  the  parties  aforesaid, 

by  their  respective  attorneys  aforesaid: 
Whereupon,  all  and  singular  the  prem- 
ises aforesaid  being  seen,  and  by  the 
said  court  here  fully  understood,  and 
mature  deliberation  being  tliercupon 
had,  it  ajipcars  to  the  said  court  here 
that,  etc.  (stating  the  afTirmative  or 
negative  of  the  issue,  according  to  the 
decision). 

Therefore,  etc.     Burr.  App.  170,  §3''!. 

VIII.  Judgment  Record  for  Plaintiff 
on  Inquest. 
(The  record  is  the  same  as  on  ver- 
dict, 1,  A,  except  that  in  entering  the 
postea  you  substitute  for  the  part  l)c- 
tween  the  first  and  second  *',  the  fol- 
lowing clause):  comes  the  above  named 
plaintiff,  by  his  attorney  above  men- 
tioned, and  the  above  nanied  defend- 
ant, altlioiigh  solemnly  rcfpiiri'd,  comes 
not,  but  makes  default.  Therefore  let 
the  jurors  of  the  jury  be  taken  against 
him  by  his  default.  And  the  jurors 
of  the  jury,  summoned,  etc,  (as  in  1, 
A,  to   the   end,    varying   the   entries   if 


necessary,  as  in  I,  B,  III,  A,  and  III. 
C,  in  Verdicts).     Burr.  App.  169,   §314. 

IX.     Judgment    Record    on    Report    of 
Referee. 

(To  issue;  and  then,  if  the  reference 
were  of  the  same  term  with  the  issue, 
continue  as  follows): 

And  hereupon  the  said  plaintiff  gives 
the  said  court  now  here  to  understand 
and  be  informed  that  the  trial  of  the 
issue  (or  issues)  in  this  cause  will  re- 
quire the  examination  of  a  long  account 
on  the  part  of  him,  the  said  plaintitf 
(and  of  the  said  defendant);  and  the 
said  plaintiff,  according  to  the  statute 
in  such  case  made  and  provided,  prays 
the  said  court  now  here,  by  a  rule  in 
that  behalf  made,  to  refer  this  cause 
to  referees  (not  being  less  than  three 
persons),  to  be  nominated  by  the  said 
court  now  here,  to  finally  hear  and  de- 
termine the  matters  in  controversy  in 
this  cause.  And  because  the  said  de- 
fendant does  not  deny  the  allegation 
aforesaid,  but  admits  the  same  to  be 
true,  therefore,  in  pursuance  of  and 
according  to  the  aforesaid  statute,  let 
it  be,  by  rule  for  that  purpose  to  bo 
duly  entered,  referred  to  K.  L.,  of  the 

(city    of    ,    counsellor-at-law), 

and  M.  N.  and  O.  P.,  of  the  (same 
place,  merchants)  as  referees,  to  hear 
and  examine  the  matters  in  controversy 
between  the  said  plaintiff  and  defend- 
ant; and  let  the  said  referees,  upon 
pain  of  contempt,  report  thereon  to 
the    said    court,    before    the     aforesaid 

justices  thereof,  at  the  in  the 

city  of  ,  on  the Mon- 
day of  next.     The   same   day 

is  given  to  the  parties  aforesaid  at  the 
same  place. 

At    which    day,    before    the    justices 

aforesaid,   at   the  in   the  city 

of ,  come  the  parties  aforesaid, 

by  their  respective  attorneys  afore- 
said;* and  the  referees  above  men- 
tioned, to- wit,  K.  L.,  M.  N.  and  O.  P., 
to  whom  it  was  referred  to  hear  and 
examine  the  matters  in  controversy  be- 
tween the  said  plaintiff,  and  tlie  saiil 
defendant,  and  to  report  thereupon, 
now  rcjiort  that  they  find  there  is  duo 
from    the    said    defendant    to    the    said 

plaintiff    the    sum    of   dollars 

and    cents,    besides    his    costs 

and  charges,  by  him  about  his  suit  in 
this  behalf  expended.* 

Therefore  it  is  considered  that  the 
said   report  do  stand   confirmed;   and  it 
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is  further  considorcil,  etc.   (ontor  jiidg- 
iHPnt^. 

(If  tlio  nilo  for  rcfor(Mico  wore  niado 
at  a  term  subsequent  to  that  of  the 
issue,  after  enterinjj  the  pleadinjis  to 
issue,  continue  as  follows):  And  here- 
upon tlie  process  tliereof  is  continued 
between  the  parties  aforesaid,  of  the 
plea  aforesaid,  in  this  same  court,  he- 
fore    tlie    justices     tliereof,     until     the 

Tuesday   of .    in    the 

year   of    our   Lord    one    thousand    eight 
hundred  and  ,  at  the  


in   the  citv  of 


and  the  same 


day  is  given  to  the  parties  aforesaid, 
at  the  same  place. 

At  which  said  last  mentioned  day, 
befoje  the  justices  aforesaid,  at  the 
place  last  aforesaid,  come  the  parties 
aforesaid,  by  their  respective  attorneys 
aforesaid:  And  hereupon  the  said 
plaintiff  gives  the  said  court  now  here 
to  understand,  etc.  (proceeding  as  in 
V,  F.  to  the  end). 

(If  the  report  were  not  made  at  the 
term  specified  in  the  record,  a  continu- 
ance should  be  entered,  commencing  at 
the  first  *  in  V,  F,  as  follows):  and 
the  referees  above  named  have  not 
made  their  report  in  and  upon  the  mat- 
ters in  controversy  to  them  referred, 
neither  have  they  done  anything  there- 
in. And  thereupon  a  further  day  is 
given  to   the   referees  aforesaid,  before 

the  justices  aforesaid,  at   the  

in  the  city  of ,  on  the 

Monday  of  next,  to  report  in 

and  upon  the  matters  in  controversy, 
referred  to  them  as  aforesaid.  The 
same  day  is  given  to  the  parties  afore- 
said, at  the  same  place.  At  which  day, 
etc.   (proceed  as  in  V,  F). 

(If  judgment  be  not  rendered  on  the 
coming  in  of  the  report,  insert  a  con- 
tinuance as  follows):  And  because  the 
said  court  of  the  people,  before  the 
said  justices  thereof  now  here,  are  not 
yet  advised  what  judgment  to  give  of 
and  upon  the  premises,  therefore  the 
process  thereof  is  continued  between 
the  parties  aforesaid  of  the  plea  afore- 
said, in  this  same  court,  before  the  just- 
ices thereof,  until  the Monday 

of  ■ of   the   term   of  '-, 

in   the   year  of  our  Lord   one   thousand 

eight  hundred   and  (the  term 

of  which  judgment  is  entered),  at  the 

(courthouse    in    the    city   of   ), 

and  the  same  day  is  given  to  the  par- 
ties   aforesaid,    at    the    same    place,    to 


At  which  said  last  mentioned  day, 
before  the  said  justices  at  the  place 
last  aforesaid,  come  the  parties  afore- 
said, by  their  respective  attorneys 
aforesaid;  and  thereupon,  all  and  sin- 
gular the  premises  being  seen,  and  by 
the  said  court  here  fully  understood, 
and  mature  deliberation  being  there- 
upon had,  it  is  considered  that  the  said 
report  do  stand  confirmed,  etc.  (enter 
judgment).      Burr.   App.   162,   §308. 

X.     Judgment  Record  on  Non  Obstante 
Veredicto. 
(The    record    being   brought    down    to 
the  term  of  giving  judgment,  including 
the    postea,   continue   as    follows): 

And  now  at   this  day,  to-wit,  on   the 
Monday    of ,    in    the 


term  of ,  in  the  year  one  thou- 
sand eight  hundred  and  ,  be- 
fore   the    justices     aforesaid,     at     the 

in  the  city  of  ,  come 

the  parties  aforesaid,  by  their  attor- 
neys aforesaid:  And  hereupon,  all  and 
singular  the  premises  being  seen,  and 
by  the  court  now  here  fully  understood, 
and  mature  deliberation  being  there- 
upon had,  it  seems  to  the  said  court 
now  here  that  (the  plea  aforesaid  of 
the  said  defendant,  and  the  matters 
therein  contained,  are  not  sufficient  in 
the  law  to  bar  or  preclude  the  said 
plaintiff  from  having  or  maintaining  his 
aforesaid  action  thereof  against  him, 
the  said  defendant),  the  verdict  afore- 
said of  the  jurors  aforesaid  in  form 
aforesaid  given,  to  the  contrary'  thereof 
in  any  wise  notwithstanding.  Where- 
fore the  said  plaintiff  ought  to  recover, 
etc.  (if  in  assumpsit,  here  enter  inter- 
locutory, and  then  final  judgment,  or 
enter  award  of  writ  of  inquiry,  and 
judgment  thereon,  as  in  I,  A.  If  in 
debt,  the  judgment  will  be  final). 
Burr.  App.  180,  §333;  Yates'  Forms  792, 
313. 

XI.  Judgment  Record  on  Arrest  of 
Judgment. 

(The  record  being  brought  down  to 
the  term  in  which  the  judgment  was 
arrested,  continue  as  follows): 

And  now  at  this  day,  to-wit,  on   the 

Monday    of    ,    in    the 

term  of  ,  in  the  year  one  thou- 
sand eight  hundred  and  ,  be- 
fore the  justices  aforesaid,  at  the 
in  the  city  of  ,  come 


the  parties  aforesaid,  by  their  attor- 
neys aforesaid:  And  hereupon,  all  and 
singular  the  premises  being  seen,  and 
by  the  court  now  here  fully  under- 
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stood,  and  mature  deliberation  being 
thereupon  had,  it  seems  to  the  court 
now  here  that  no  judgment  can  be  ren- 
dered on  the  verdict  (or  inquisition) 
aforesaid;  inasmuch  as  the  declaration 
(or  replication)  of  the  said  plaintiff, 
and  the  matters  therein  contained,  are 
manifestly  insufficient  in  the  law  for 
him,  the  said  plaintiff,  to  have  or  main- 
tain his  action  aforesaid  thereof  against 
bim,  the  said  defendant.  Therefore 
the  judgment  on  the  said  verdict  is 
hereby  arrested  and  stayed;  and  it  is 
alko  considered  that  the  said  defendant 
do  go  thereof  without  dav,  etc.  Burr. 
App.  180,  §332;   Yates'  Forms  166. 

XII.    Damages. 

A.  Entry  of  Bemittitur  Damna  After 

Verdict. 

(After  the  entry  of  the  verdict,  pro- 
ceed  thus) : 

And  hereupon  the  said  plaintiff  freely 
here  in  court  remits  to  the  said  defend- 
ant       dollars,    part    and    parcel 

of  the  damages  aforesaid,  by  the  jurors 
aforesaid  in  form  aforesaid  found,  and 
prays  judgment  for  (his  said  debt  and 
for)  the  residue  of  the  damages  afore- 
said by  the  jurors  aforesaid  in  form 
aforesaid  found,  together  with  his  costs 
and  charges  by  him  about  this  suit  in 
this  behalf  expended,  etc.  Burr.  App 
82,   §156;   Yates'  Forms  785. 

B.  Entry  of  Bemittitur  Damna  After 

Assessment  of  Damages. 

And  hereupon  the  said  plaintiff  freely 
here  in  court  remits  to  the  said  defend- 
ant   the    sum    of   dollars    (the 

excess),  part  and  parcel  of  the  damages, 
coats  and  charges  aforesaid,  by  the  said 
inquisition  in  form  aforesaid  found; 
and  prays  judgment  for  the  residue  of 
those  damages,  costs  and  charges,  to- 
gether with  his  further  costs  and 
charges  by  him  about  his  suit  in  that 
behalf  expended,  etc.  Burr.  App.  82, 
$]o6a;  Till.  Forms  189. 

0.    Berord  on  ?jlcrtion  Meliora  Damna. 

(As  in  ordinary  records  on  verdict, 
to  the  words,  "say  upon  tlioir  oaths," 
in  the  postoa,  and  tlinn  as  follows): 
that  the  said  several  defendants  are 
guilty,  etc.  (as  in  the  usual  form  in 
trespass);  and  they  assess  the  damages 
of  the  said  plaintiff  by  reason  of  tlie 
premiseH,  over  and  above  his  costs,  etc. 
(as  in  the  usual  form),  against  the 
said  defendant  ('.  D.  at dol- 
lars,   against    the    said    defendant    I.    .T. 

nt    dollars,    against    tlic    said 

defendant    K.    L.    at    dollars. 


and  against   the   said   defendant  M.  N. 

at  dollars;  and  for  those  costs 

and  charges  to  six  cents. 

And  hereupon  the  said  plaintiff  now 
here,  before  the  aforesaid  justices, 
elects  to  recover  against  the  said  de- 
fendants    dollars,  the  damages 

aforesaid,  by  the  jurors  aforesaid 
found  against  the  said  defendant  M. 
X.,  as  his  better  damages,  besides  his 
costs;  and  the  said  plaintiff  freely  here 
in   court  remits  to  the  said  defendants 

the    said     sums     of     dollars, 

dollars   and   dollars, 


by  the  jurors  aforesaiil  found  against 
the  said  defendants  C.  1).,  I.  J.,  and  K. 
L.,  respectivelv. 

Therefore,  etc.  Burr.  App.  183,  §337; 
Yates'  Forms  165. 

XIII.     Replevin. 

A.  Judgment   Berord  on   Default   for 

Not  Pleading  in  Eeplcvin. 

(Placita  [of  the  term  of  the  judg- 
ment]  as  in  last  form.) 

county,    ss.:      C.     D.     was 

summoned  to  answer  A.  B.  of  a  plea 
wherefore,  etc.  (here  copy  the  declara- 
tion, and   then   proceed  as  follows): 

And  the  said  C.  D.  (by  G.  ri..  his 
attorney)  comes  and  defends  the  wrong 
and  injury  when,  etc.,  and  says  nothing 
in  bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said 
plaintiff  remains  therein  undefended 
against  the  said  defendant:  wherefore 
the  said  plaintiff  ought  to  recover 
against  the  said  defendant  his  damages 
on  occasion  of  the  taking  and  unjust 
detention  of  the  goods  and  chattels 
aforesaid. 

But  because  it  is  unknown  to  the 
said  court  now  here  what  damages  the 
said  plaintiff  hath  sustained,  etc.  (here 
enter  award  of  writ  of  inquiry  in  the 
usual  form,  then  enter  the  return  of 
the  writ,  and  the  inquisition  assessing 
the  damages  [and  also  the  value  of 
the  goofls],  and  conclude  with  judg- 
ment). Burr.  App.  140,  §268;  Till 
Forms   225. 

B.  Judgment    Berord   on    Default    of 

riiiintiff    to    Plead    to    Avowry 
in  BrpU'vin. 

C.  D.  was  summoned  to  answer  unto 
A.  B.  of  a  plea  wherefore  he  took,  etc. 
(copy   the  declaration). 

And  the  said  r.  n.,  by  G.  IT.,  his 
attorney,  comes  and  defends  the  wrong 
and  injury  wlien,  etc.,  and  well  avows 
the  taking,  etc.  (copy  the  avowry  or 
cognizance). 
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And  upon  this  the  saiil  C.  D.  prays 
that  tlip  said  A.  B.  may  jTloail  in  bar 
of  the  said  avowry  (or  cofjnizanco), 
and  tlioriMipon  a  day  is  given  to  tiic 
said  A.  li.,  before  the  justices  of  tho 
supreme  court  of  judicature  aforesaid, 
at,  etc.,  on,  etc.,  that  is  to  say,  for 
him,  the  said  A.  B.,  to  plead  in  bar 
of  the  said  avowry  (or  cognizance), 
the  same  day  is  given  to  the  said  C.  U., 
etc.  At  which  day,  before  the  said 
justices  of  the  supreme  court  of  judi- 
cature aforesaid,  at,  etc.,  comes  tlie 
said  C.  D.,  by  his  attorney  aforesaid, 
and  offers  himself  against  the  said  A. 
B.  in  the  plea  aforesaid;  but  the  said 
A.  B.,  although  solemnly  called,  comes 
not,  but  makes  default,  nor  hath  he 
pleaded  in  bar  of  the  said  avowry  (of 
cognizance),  nor  doth  he  further  prose- 
cute his  writ  against  the  said  C.  D. 

Therefore,  etc.  Burr.  App.  141,  i269; 
rill.  Forms  226;   Yates'  Forms  56(5. 

C.  Judgment    Record    on    Non    Ccpit 

for  Plaintiff. 

(As  in  I,  A,  as  far  as  the  last  *,  and 
then  as  follows):  that  the  said  defend- 
ant did  take  the  goods  and  cliattcls 
in  the  declaration  of  the  said  plaintilt 
mentioned  and  set  forth;  and  they  as- 
sess the  damages  which  tho  said  plain- 
tiff hath  sustained,  by  reason  of  the 
said  unlawful  taking  above  mentioned, 
over  and  above  his  costs  and  charges 
by   him    about   his   suit    in    this    behalf 

expended,  to  dollars,  and  for 

those  costs  and  charges  to  six  cents. 
(And  they  assess  the  value  of  the  said 
goods  and  chattels  to  dollars.) 

Therefore,  etc.    Burr,  App.  170,  §316. 

D.  Judgment  Record   on  Non-detinet 

for  Plaintiff. 

(As  in  T,  A,  as  far  as  the  last  *,  and 
then  as  follows) :  that  the  said  defend- 
ant doth  detain  the  goods  and  chattels 
in  the  declaration  of  the  said  plaintilt 
mentioned  and  set  forth;  and  they  as- 
sess the  damages  which  the  said  plain- 
tiff hath  sustained  by  reason  of  the  said 
unjust  detention  above  mentioned,  over 
and  above  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  ex- 
pended,   to   dollars,    and    for 


those  costs  and  charges  to 
cents.  And  they  assess  the  value  of 
the  goods  and  chattels  in  the  said  dec- 
laration   specified    to   dollars. 

Burr.  App.   171,   §317. 


XIV.     Ejectment. 

A.     Jud/iniiiit     Herord    in    Kjectmcnty 

Verdict    for    Plaintiff. 
(Placita   as   in    1,   A,   of  the   term   of 
whicli   issue  is  joined.) 

county,   88.:      Be  'it   remem- 
bered   that    on    the    day     of 

-,  in  tiiis  same  term,  before  tho 


justices  of  the  supreme  court  of  judi- 
cature   of    the    people    of    the    state    of 

New  York,  at  the  in  tho  city 

of  ,  conies  A.  B.,  by  E.  F.,  his 

attorney,  and  brings  into  the  said 
court,  before  the  aforesaid  justices 
thereof  now  here,  his  certain  bill 
against  C.  D.  in  a  plea  of  ejectment; 
wliieh  said  bill  follows  in  these  words, 
that   is   to  say: 

(City  and)   county  (of  ),  ss.: 

A.  B.,  plaiiititl"  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  of  a  plea  of  tres- 
pass and  ejectment:  For  that  whereas, 
etc.  (here  copy  the  declaration  to  the 
end,  and  then  copy  the  plea  as  follows) : 
And  the  said  C.  D.,  by  G.  H.,  his 
attorney,  comes  and  says  that  he  is  not 
guilty  of  unlawfully  withholding  the 
premises  claimed  Ijy  the  said  A.  B.  as 
alleged  in  his  said  declaration.  And 
of  this  he,  the  said  C.  D.,  puts  himself 
upon  the  country.  And  the  said  A.  B. 
doth  the  like.  Therefore  the  issue 
above  joined  is  ordered  by  the  said  su- 
preme court  to  be  tried  at  the  circuit 
court,  etc.  (order  for  trial  in  the  usual 
form;  see  I,  A). 

Afterwards,  that  is  to  say,  etc.  (here 
enter  the  postea  as  in  Verdict,  IX,  A, 
and  conclude  with  the  entry  of  judg- 
ment).    Burr.  App.  527,  §1049. 

B.  Judgment  Becord  in  Ejectment  for 
Plaintiff  on  Dcfaxdt. 

As  in  last  form  to  the  end  of  the 
declaration,  and  then  as  follows): 

And  now,  at  this  day,  that  is  to  say, 

on    the   Monday   of   

in  this  same  term,  until,  which  day  the 
said  defendant  had  leave  to  imparl  to 
the  said  bill,  and  then  to  answer  the 
same,  etc.,  before  the  said  justices  of 
the  supreme  court  of  judicature  afore- 
said,   at    the   in    the    city    of 

New  York),  comes  the  said  plaintiff 
by  his  attorney  aforesaid,  and  the  said 
defendant,  although  solemnly  demanded, 
comes  not,  but  makes  default;  where- 
by the  said  plaintiff  remains  therein 
undefended  against  the  said  defendant; 
wherefore  the  said  plaintiff  ought  to 
recover  against  the  said  defendant  the 
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possession  of  the  premises  in  the  said 
declaration  of  the  said  plaintiff  de- 
scribed; together  with  his  costs  and 
charges  by  him  about  his  suit  in  this 
behalf  expended.  Therefore,  etc.  Burr. 
App.  528,    §1050. 

C.  Judgment    Hecord    in    Ejectment 

for  Plaintif  on  Verdict  WJiere 
His  Title  Expires  Before  Trial. 
(As  in  XIV,  A,  to  the  end  of  the 
order  for  trial,  then  enter  the  postea, 
as  in  Verdict,  IX,  A,  and  conclude 
with  award  of  judgment.)  Burr.  App. 
529,  §1051. 

D.  Judgment  Becord  in  Ejectment  for 

Plaintiff  on  Suggestion  of  Dam- 
ages. 
(This  is  merely  a  continuation  of  the 
original  judgment   record   in   ejectment, 
XIV,   A,   as   follows): 

And   now  at  this  day,  to-wit,  on  the 

Monday    of    ,    in    the 

year,  etc.,  before  the  said  justices  of 
the  supreme  court  of  judicature  afore- 
said (or,  within  mentioned,  if  the  en- 
tries be  on  a  separate  paper  attached 
to  the  original  record),  at  the  (court 
house  in  the  city  of  Eochester),  comes 
the  said  (or  within  named)  plaintiff,  by 
E.  F.,  his  attorney,  and  according  to  the 
form  of  the  statute  in  such  ease  made 
and  provided,  suggests  to  the  said  court, 
and  gives  the  said  court,  before  the 
aforesaid  justices  thereof,  now  here,  to 
understand  and  be  informed,  that  the 
said  plaintiff  claims  from  the  said  (or 
within   named),   defendant,  the  sum   of 

dollars,  in  which  sum  the  said 

defendant  is  indebted  to  him,  the  said 
plaintiff,  for  the  use  and  occupation  of 
the  premises  in  the  above  (or  within) 
written    judgment    described,    from    the 

day  of  ,  in  the  year,  etc., 

until  the  '■ —  day  of  ,  in   tlie 

year,  etc.,  during  ail  which  time  the  said 
defendant  enjoyed  the  mesne  profits 
thereof;  and  the  value  of  which  profits 
amounts  to  the  said  sum  of  (one  thou- 
and)  dollars,  above  claimed.  And  be- 
ing HO  indebted  as  aforesaid,  the  said 
defendant,      in      consideration      thereof, 

afterwards,  to-wit,  on  the  day 

of ,  in  the  year,  etc.  (snme  day 

after  the  recovery  of  tlie  judgment), 
at,  etc.,  undertf)oi<,  and  then  and  there 
faitlifiilly  promised  the  said  plaintiff  to 
])ay    him,    the    said    plaintiff,    the    said 

sum   of  dollars,   when    he,   Uw 

said  defendant,  should  bo  thoreunto 
afterwards  rrqui'sted.  Yet  the  said  do 
fcndant,  although  often   requested,  etc., 

4S 


hath  not  yet  paid  the  said  sum  of  (one 
thousand)  dollars,  or  any  part  thereof, 
to  the  said  plaintiff",  but  so  to  do  hath 
hitherto  wholly  refused,  and  still  doth 
refuse,  to  the  damage  of  the  said  plain- 
tiff of  the  said  sum  of dollars, 

above  claimed,  etc. 

And  the  said  defendant,  by  G.  H.,  his 
attorney,  comes  and  defends,  etc.  (copy 
the  plea  and  other  pleadings,  if  any,  to 
issue). 

Therefore  the  issue  above  joined  is 
ordered  by  the  said  supreme  court  to 
be    tried,    etc.    (usual    order    for    trial). 

Afterwards,  that  is  to  say,  etc.  (here 
enter  the  postea  in  the  usual  form,  to 
the  words  "being  chosen,  tried  and 
sworn,"  and  then  proceed  as  follows): 
say  upon  their  oath  that  the  said  de- 
fendant did  undertake  and  promise  in 
manner  and  form  as  the  said  plaintiff' 
hath  above  suggested  against  him;  and 
they  assess  the  damages  of  the  said 
plaintiff  on  occasion  of  the  premises, 
besides  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended, 

to  dollars,  and  for  those  costs 

and  charges  to  six  cents.  Therefore, 
etc.     Burr.   App.  529,   §1052. 

XV.     Record  of  Entry    of    Remittitur 
from     Supreme     Court     (Affirm- 
ance). 
Pleas    before    the    justices    of    the    su- 
preme   court    of    judicature     of     the 
people  of  the  state  of  New  York,  at 
the  in  the  city  of  , 


of   the   term    of 


(the    term 


in  which   the  writ  of  error  was  sued 
out),    in    the    year    of    our    Lord    one 

thousand  eiglit  hundred  and . 

Witness,  etc.   (as  in  usual  form). 

Afterwards,   to-wit,   on    the  

day    of in    the    year    of    our 

Lord   one   thousand   eight   hundred   and 

at   the   ,    in   the    city 

(or  as  the  case   may  be), 


of  

a  transcript  of  the  record  and  proceed- 
ings aforesaid,  between  tlio  parties 
aforesaid,  with  all  tilings  concerning 
the  same,  by  means  of  a  certain  writ 
of  the  [lenple  of  the  state  of  New  York, 
for  correcting  errors,  prosecuted  l)y 
the  said  C.  D.  against  the  said  A.  H., 
of  and  upon  the  premises,  by  the  su- 
jtreme  court  of  judicature  of  the  said 
people,  before  the  justices  thereof,  now 
here,  was  transmitted  before  the  presi- 
dent of  the  senate,  senators  and  chan- 
criior  of  the  state  of  New  York,  in 
the  court  for  tlie  trial  of  impeach- 
ments and  the  correction  of  errors,  ac- 
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cording  to  the  form  of  the  st.-itiito  in 
siii'h  caso  mmle  ami  [irnviiii'd.  Ami  tlio 
said  C".  1).  ai>i>oariii;i  in  tlu'  court  aforo- 
said  for  tlu*  trial  of  iinpoai'limoiits  ami 
tlu»  corrtHMion  of  errors,  assi^nu'd  cer- 
tain matters  for  error  in  the  record  and 
proceedings  aforesaid,  and  in  iiiving  the 
judgment  (or  final  determination) 
aforesaid,  for  reversing  tlie  said  .judg- 
ment; to  which  tiie  said  A.  H.,  also 
appearing  in  the  said  court  for  the  trial 
of  inipeacliments  and  the  correction  of 
errors,  jdeaded  that  there  was  no  er- 
ror either  in  the  record  and  ])roceed- 
ings  aforesaid,  or  in  giving  the  .judg- 
ment (or  final  determination)  aforesaid; 

and  afterwards,  to-wit,  on  the 

day    of ,    in    the    year    of    our 

Lord    one   thousand   eight    hundred   and 

(the    day    when    the    decision 

of  the  court  of  errors  was  made),  as 
well  the  record  and  proceedings  afore- 
said, and  the  judgment  (or  final  de- 
termination) aforesaid,  in  form  afore- 
said, given,  as  also  the  matters  by  the 
said  C.  1).  for  error  assigned,  being  by 
the  said  court  for  the  trial  of  im- 
peachments and  the  correction  of  errors, 
diligently  examined  and  fully  under- 
stood, it  seemed  to  the  same  court  * 
that  there  was  no  error  either  in  the 
record  and  proceedings  aforesaid,  or  in 
giving  the  judgment  (or  final  deter- 
mination) aforesaid;  therefore  it  was 
then  and  there  considered  by  the  said 
court  for  the  trial  of  impeachments  and 
the  correction  of  errors,  that  the  judg- 
ment aforesaid  should  be  in  all  things 
aflirmed,  and  stand  in  its  full  force, 
strength  and  effect,  the  matters  afore- 
said above  for  error  assigned  and  al- 
leged in  any  wise  notwithstanding;  ;. 
it  was  then  ami  there  further  con- 
sidered by  the  same  court,  that  the  said 
A.   B.   should   recover   against   the   said 

C.    D.    dollars    by    the     same 

court  there  adjudged  to  the  said  A.  B., 
at  his  request,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  for  his  damages,  costs  and 
charges  which  he  had  sustained  and  ex- 
pended on  occasion  of  the  delay  of 
execution  of  the  judgment  (or  final  de- 
termination) aforesaid,  on  pretense  of 
prosecuting  the  said  writ  of  error;  and 
thereupon,  as  well  the  record  aforesaid, 
as  the  proceedings  of  the  president  of 
the  senate,  senators  and  chancellor  in 
the  court  for  the  trial  of  impeach- 
ments and  the  correction  of  errors 
aforesaid,  before  them  had  in  the  prem- 
ises,   were    by    the    said    president,    sen- 


ators and  chancellor,  remitted  into  the 
supreme  court  of  judicature  of  the 
jieople  of  the  state  of  New  Yorl;,  be- 
fore the  justices  thereof,  according 
to  the  form  of  the  statute  in  sucii 
case  made  and  provided,  and  now  re- 
main in  the  said  supreme  court  of  judi- 
cature, before  the  justices  thereof,  etc. 
l>urr.  App.  ISS,  S34L';  2  Humph.  Free. 
1186. 

XVI.     Criminal  Record. 

A.  Kcfont  of  Indict  men  t  and  Coji- 
viction  of  Murder. 

Warwickshire,  to-wit:  lie  it  remem- 
bered, that  at  the  general  session  of 
the  lord  the  king  of  oyer  and  ter- 
miner holden  at  Warwick,  in  and  for 
the  said  county  of  Warwick,  on  Fri- 
day, the  twelfth  day  of  March,  in  the 
second  year  of  the  reign  of  the  lord 
George  the  Third,  now  king  of  Great 
P.ritain,  before  Sir  Michael  Foster, 
knight,  one  of  the  justices  of  the  said 
lord  the  king  assigned  to  hold  pleas 
before  the  king  himself,  Sir  Edward 
Clive,  knight,  one  of  the  justices  of 
the  said  lord  the  king,  of  his  court  of 
common  bench,  and  others  their  fel- 
lows, justices  of  the  said  lord  the  king, 
assigned  by  letters-patent  of  the  said 
lord  the  king,  under  his  great  seal  of 
Great  Britain,  made  to  them  the  afore- 
said justices  and  others,  and  any  two 
or  more  of  them  (whereof  one  of  them, 
the  said  Sir  Michael  Foster  and  Sir 
Edward  Clive,  the  said  lord  the  king 
would  have  to  be  one),  to  inquire  (by 
the  oath  of  good  and  lawful  men  of 
the  county  aforesaid,  by  whom  the 
truth  of  the  matter  might  be  the  better 
known,  and  by  other  ways,  methods, 
and  means,  whereby  they  could  or 
might  the  better  know,  as  well  within 
liberties  as  without)  more  fulh'  the 
truth  of  all  treasons,  misprisions  of 
treason,  insurrections,  rebellions,  coun- 
terfeitings,  clippings,  washings,  false 
coinings,  and  other  falsities  of  the 
moneys  of  Great  Britain,  and  of  other 
kingdoms  or  dominions  whatsoever;  and 
of  all  murders,  felonies,  manslaughters, 
killings,  burglaries,  rapes  of  women,  un- 
lawful meetings  and  conventicles,  un- 
lawful uttering  of  words,  unlawful  as- 
semblies, misprisions,  confederacies, 
false  allegations,  trespasses,  riots, 
routs,  retentions,  escapes,  contempts, 
falsities,  negligences.  concealments, 
maintenances,  oppressions,  champerties, 
deceits,  and  all  other  misdeeds,  offenses, 
and   injuries   whatsoever,   and   also  the 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


JUDGMENT  RECORDS 


707 


accessories  of  the  same,  ■within  the 
county  aforesaid,  as  well  within  lib- 
erties as  without,  by  whomsoever  and 
howsoever  done,  had,  perpetrated,  and 
committed,  and  by  whom,  to  whom, 
when,  how,  and  in  what  manner;  and 
of  all  other  articles  and  circumstances 
in  the  said  letters-patent  of  the  said 
iord  the  king  specified;  the  premises 
and  every  or  anj'  of  them  howsoever 
concerning;  and  for  this  time  to  hear 
and  determine  the  said  treasons  and 
other  the  premises,  according  to  the  law 
and  custom  of  the  realm  of  England; 
and  also  keepers  of  the  peace  and  jus- 
tices of  the  said  lord  the  king,  assigned 
to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors 
committed  within  the  county  aforesaid, 
by  the  oath  of  Sir  James  Thomson, 
baronet,  Charles  Roper,  Henry  Dawes, 
Peter  Wilson,  Samuel  Rogers,  John 
Dawson,  James  Phillips,  John  Mayo, 
Richard  Savage,  William  Bell,  James 
Morris,  Laurence  Hall,  and  Charles 
Carter,  esquires,  good  and  lawful  men 
of  the  county  aforesaid,  then  and  there 
impaneled,  sworn,  and  charged  to  in- 
quire for  the  said  lord  the  King  and 
for  the  body  of  the  said  county,  it  is 
presented:  That  Peter  Hunt,  late  of  the 
parish  of  Lighthorne,  in  the  said  coun- 
ty, gentleman,  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the 
devil,  on  the  fifth  day  of  March  in  the 
said  second  year  of  the  reign  of  tlie 
said  lord  the  king,  at  the  parish  of 
Lighthorne  aforesaid,  with  force  and 
arms,  in  and  upon  one  Samuel  Collins, 
in  the  peace  of  Cod  and  of  the  said  lord 
the  king  then  and  there  being,  felon- 
iously, wilfully,  and  of  his  malice 
aforethought,  did  make  an  assault;  and 
that  the  said  Peter  Hunt,  with  a  cer- 
tain drawn  sword,  made  of  iron  and 
steel,  of  the  value  of  five  shillinga, 
which  he  the  said  Peter  Hunt  in  liis 
right  hand  then  and  there  had  and 
held,  liim  the  said  SanincI  Collins,  in 
and  upon  the  left  sidt;  of  the  belly  of 
him  the  said  Samuel  Collins,  then  and 
there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  strike,  thrust, 
stab,  and  penetrate;  giving  unto  the 
said  Samuel  Collins,  then  and  there, 
with  the  sword  drawn  as  aforesaid,  in 
and  upon  the  left  side  of  the  belly 
of  him  the  said  Samuel  Collins,  one  mor- 
tal wound,  of  the  breadth  of  one  inch 
and  tln!  ficptli  of  nine  inches;  of  which 
said   mortal   wound   he  the  said  Samuel 


Collins,  at  the  parish  of  Lighthorne 
aforesaid,  in  the  said  countj-  of  War- 
wick, from  the  said  fifth  day  of  March 
in  the  year  aforesaid,  until  the  seventh 
day  of  the  same  month  in  the  same 
year,  did  languish,  and  languishing  did 
live;  on  which  said  seventh  day  of 
March  in  the  year  aforesaid,  the  said 
Samuel  Collins,  at  the  parish  of  Light- 
horne aforesaid,  in  the  county  afore- 
said, of  the  said  mortal  wound  did 
die;  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the 
said  Peter  Hunt  him  the  said  Samuel 
Collins,  in  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder, 
against  the  peace  of  the  said  lord  the 
now  king,  his  crown,  and  dignity. 
Whereupon  the  sheriff  of  the  county 
aforesaid  is  commanded  that  he  omit 
not  for  any  liberty  in  his  bailiwick, 
but  that  he  take  the  said  Peter  Hunt, 
if  he  may  be  found  in  his  bailiwick, 
and  him  safely  keep,  to  answer  to  the 
felony  and  murder  whereof  he  stands 
indicted.  Which  said  indictment  the 
said  justices  of  the  lord  the  king  above 
named,  afterwards,  to-wit,  at  the  de- 
livery of  the  gaol  of  the  said  lord  the 
king,  holden  at  Warwick  in  and  for  the 
county  aforesaid,  on  Friday,  the  sixth 
day  of  August,  in  the  said  second  year 
of  the  reign  of  the  said  lord  the  king, 
before  the  right  honorable  William 
lord  Mansfield,  chief  justice  of  the  said 
lord  the  king,  assigned  to  hold  pleas 
before  the  king  himself,  Sir  Sidney 
Stafford  Smythe,  knight,  oni  of  the 
barons  of  the  exchequer  of  the  said 
lord  the  king,  and  others  their  fellows, 
justices  of  the  said  lord  the  king,  as- 
signed to  deliver  his  said  gaol  of  the 
county  aforesaid  of  the  prisoners  there- 
in being,  by  their  proper  hands  do  de- 
liver here  in  court  of  record  in  form 
of  the  law  to  be  determined.  And 
afterwards,  to-wit,  at  the  same  deliv- 
ery of  the  gaol  of  the  said  lord  the 
king  of  his  county  aforesaid,  on  the 
said  Friday,  the  sixth  day  of  August, 
in  the  said  second  year  of  the  reign 
of  the  said  lord  the  king,  before  the 
said  justices  of  the  lord  the  king  last 
above  named  and  others  their  fellows 
aforesaid,  here  cometh  the  said  I'eter 
Hunt,  under  the  custody  of  William 
]{rowne,  esquire,  slierilT  of  the  county 
aforesaid  (in  whose  custody  in  the  gaol 
of  the  county  aforesaid,  for  the  cause 
aforesaid,  he  li.'id  Ixm'ii  licforc  com- 
mitted), being  brought  to  the  bar  here 
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in  his  proper  person  by  the  said  sliprilT, 
to  whom  he  is  liere  also  eoininittoii 
Ami  forthwitli  beiny;  deiiKuuled  eoncern- 
ing  tlie  promises  in  the  said  indiet- 
jnent  above  speeiliod  and  eiiarfjed  upon 
liini,  how  he  will  acquit  himself  there- 
of, ho  saith  tliat  he  is  not  Kui'^y 
thereof;  and  thereof  for  pood  and  evil 
he  puts  himself  upon  the  country.  And 
John  lilencowe,  esquire,  clerk  of  the 
assizes  for  the  county  aforesaid,  who 
]>rosecutes  for  the  said  lord  the  kin<;  in 
this  behalf,  doth  the  like.  TinMoforc 
let  a  Jury  thereupon  here  immediately 
come  before  the  said  justices  of  the 
lord  the  king  last  above  mentioned, 
and  others  their  fellows  aforesaid,  ot 
free  and  lawful  men  of  the  neighbor- 
hood of  the  said  parish  of  Ligiithorne, 
in  the  county  of  Warwick  aforesaid,  by 
whom  the  truth  of  the  matter  may  bo 
better  known,  and  who  are  not  of  kin 
to  the  said  Peter  Hunt,  to  reeogni/.o 
upon  their  oath  whetiier  the  said  Tetor 
Hunt  be  guilty  of  the  felony  and  mur- 
der in  the  indictment  aforesaid  above 
specified,  or  not  guilty;  because  as  well 
the  said  John  Blencowe,  who  prosecutes 
for  the  said  lord  the  king  in  this  be- 
half, as  the  said  Peter  Hunt,  have  put 
themselves  upon  the  same  jury.  And 
the  jurors  of  the  said  jury  by  the  said 
sheriff  for  this  purpose  impaneled  and 
returned,  to-wit,  David  Williams,  John 
Smith,  Thomas  Home,  Charles  Nokes, 
Eichard  May,  Walter  Duke,  Matthew 
Lion,  James  White,  William  Bates, 
Oliver  Green,  Bartholomew  Nash,  and 
Henry  L^ong.  being  called,  come;  who, 
being  elected,  tried,  and  sworn  to  speak 
the  truth  of  and  concerning  the  prem- 
ises, upon  their  oath  say,  that  the  said 
Peter  Hunt  is  guilty  of  the  felony  and 
murder  aforesaid,  on  him  above  charged 
in  the  form  aforesaid,  as  by  the  in- 
dictment aforesaid  is  above  supposed 
against  him;  and  that  the  said  Peter 
Hunt  at  the  time  of  committing  the  said 
felony  and  murder,  or  at  any  time  since 
to  this  time,  hath  not  nor  hath  any 
goods  or  chattels,  lands  or  tenements, 
in  the  said  county  of  Warwick,  or  else- 
where, to  the  knowledge  of  the  said 
jurors.  And  upon  this  it  is  forthwith 
demanded  of  the  said  Peter  Hunt,  if 
he  hath  or  knoweth  anything  to  say 
wherefore  the  said  justices  here  ought 
not  upon  the  premises  and  verdict  afore- 
said to  proceed  to  judgment  and  execu- 
tion against  him;  who  nothing  further 
sayeth,  unless  as  he  before  had  said. 
Whereupon,  all  and  singular  the  prem- 


ises being  seen,  and  by  the  said  jus- 
tices here  fully  understood,  it  is  con- 
sidered by  the  court  here,  that  the  said 
Peter  Hunt  be  taken  to  the  gaol  ot 
the  said  lord  the  king  of  the  said 
county  of  W'arwick  from  whence  ho 
came,  and  from  thence  to  the  i)laco  of 
execution  on  Monday  now  next  en- 
suing, being  the  ninth  day  of  this  in- 
stant August,  and  there  be  hanged  by 
the  neck  until  he  be  dead;  and  that 
afterwards  his  body  be  dissected  and 
anatomized.     4   Bl.  Com.    (App.)    §1. 

B.  Conviction  of  Mandauglilcr. 
Upon    their    oath    say    that    the    said 

Peter  Hunt  is  not  guilty  of  the  mur- 
der aforesaid,  above  charged  upon  him; 
but  that  the  said  Peter  Hunt  is  guilty 
of  the  felonious  slaying  of  the  afore- 
said Samuel  Collins;  and  that  he  had 
not  nor  hath  any  goods  or  chattels, 
lands  or  tenements,  at  the  time  of  the 
felony  and  manslaughter  aforesaid,  or 
ever  afterwards  to  this  time  to  tlie 
knowledge  of  the  said  jurors.  And  im- 
mediately it  is  demanded  of  the  said 
Peter  Hunt  if  he  hath  or  knoweth  any- 
thing to  say  wherefore  the  said  justices 
here  ought  not  upon  the  premises  and 
verdict  aforesaid  to  proceed  to  judg- 
ment and  execution  against  him;  who 
saith  that  he  is  a  clerk,  and  prayeth 
the  benefit  of  clergy  to  be  allowed  him 
in  this  behalf.  Whereupon,  all  and 
singular  the  premises  being  seen,  and 
by  the  said  justices  here  fully  under- 
stood, it  is  considered  by  the  court 
here  that  the  said  Peter  Hunt  be  burned 
in  his  left  hand  and  delivered.  And 
immediatel}^  he  is  burned  in  the  left 
hand,  and  is  delivered,  according  to  the 
form  of  the  statute.  4  Bl.  Com.  (App.) 
§2. 

C.  Judgment     Record,     Sentence     of 

Imprisonment  in  State  Prison. 
"Randolph  count}'  circuit  court,  Sep- 
tember Term,  A.  D.  1SG3.  The  Peo- 
ple of  the  State  of  Illinois  V.  Wil- 
liam Schirmer.  Sej^tember  17th, 
18G3. 

"And  now  on  this  day  comes  the 
people  by  Watts,  O'Melveney,  John- 
son and  J.  B.  Underwood,  and  the  de- 
fendant by  Snyder  and  Barnum,  and 
the  defendant  having  been  furnished 
with  a  copy  of  the  indictment  and  list 
of  the  regular  panel  of  the  jurors,  etc., 
the  defendant  is  arraigned  and  enters 
the  plea  of  not  guilty;  whereupon  the 
trial  commences,  and  the  regular  panel 
of  the  jury  being  exhausted,  the  sheriff 
of  said   county   is   ordered  to  summon 
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from  the  bystanders  six  jurors,  etc., 
which  is  done,  and  the  names  of  the 
so  summoned  jurors  given  to  defend- 
ant's attorney.  Whereupon  came  the 
jurors  of  the  jury  selected  in  this 
cause,  to-'«"it:  .  .  .  twelve  good  and 
lawful  men,  who,  being  elected,  tried 
and  duly  sworn  a  true  verdict  to  ren- 
der in  said  cause,  etc.  And  the  said 
jury,  after  hearing  the  evidence  and 
arguments  of  counsel  in  said  cause, 
and  after  retiring  to  consider  of  their 
verdict,  returned  into  court  the  fol- 
lowing verdict,  September  ISth,  1S63: 
'We,  the  jury,  find  the  defendant  guilty 
of  manslaughter,  and  fix  the  term  of 
his  confinement  in  the  penitentiary  for 
and  during  his  natural  life.'  Where- 
upon, the  court,  being  fully  advised 
of  and  concerning  said .  case,  verdict, 
evidence,  etc.,  doth  order  and  adjudge 
that  said  William  Sehirmer  be  sen- 
tenced to  the  penitentiary  of  the  State 
of  Illinois,  for  the  space  and  term  of 
his  natural  life  at  hard  labor,  except 
one  day  of  the  time,  which  is  to  be 
solitary  confinement  in  said  peniten- 
tiary; and  that  the  sheriff  of  Randolph 
county  see  that  this  order  be  executed, 
etc.,  and  that  said  people  have  their 
costs,"  etc.  Sehirmer  v.  People,  33  111. 
275. 

XVII.     Enrolment  of  Final  Decree  in 
Equity. 
At  a  court  of  chancery  held  for  the 
state    of    New    York,    at    the    town    of 

,     on     the     day     of 

(the    date    being     the     time 


when  the  enrolment  is   signed) 

Present    ,    chancellor 

(or, ,     vice     chan- 
cellor of  the   4th   circuit). 
A.  B.  V.  C.  D.,  E.  F.,  J.  K.,  and  G.  T. 
The   complainants   filed   their   bill    of 
complaint   in    this   cause,   which    bill   is 

hereto    annexed,    on    the    day 

of  ,  1842,  before  the  chancel- 
lor, against  the  defendants  f.  D.,  E.  V., 
J.  K.,  and  G.  T.  A  subpoena  to  ap- 
pear in  the  said  cause  was  thereupon  is- 
sued,   returnable    the    day    of 

-,    1842,    and    was    served    per- 


sonally, previous  to  the  return  day 
thereof,  on  all  of  said  defendants.  The 
defendants  C  D.  and  J.  K.  api)eared 
in  said  cause  by  their  solicitor,  and 
G.  T.  being  an  infant,  appeared  by 
S.  T.,  his  guardian  ad  litem  duly  ap- 
pointed by  the  court.     On  the  • 

day    (if   ,    1842,    upon    filing    an 

affidavit  of  the  service  of  the  sub- 
poena  upon   the   defendant   K.   F.,  and 


that  he  had  not  caused  his  appearance 
to  be  entered  within  the  time  limited 
by  the  rules  of  the  court,  an  order 
was  entered,  taking  the  bill  as  con- 
fessed by  the  said  E.  F. 

On    the    day    of    , 

IS42,  an  order  was  entered  authorizing 
the  complainant  to  amend  his  bill  in 
the  manner  specified  in  a  notice  of  mo- 
tion for  that  purpose,  annexed  to  an 
affidavit  of  the  complainant  on  that  day 
presented;  which  affidavit  is  hereto  an- 
nexed. In  pursuance  of  which  order, 
amendments  to  the  said  bill  were  filed, 

on  the day  of  ,  1842, 

which  are  hereto  annexed. 

On    the    day     of    . 


1S42,  the  defendants  C.  D.  and  J.  K. 
filed  their  answer  to  said  amended 
bill;    which   answer  is   hereto    annexed. 

And   on  the  day  of  , 

1842,  the  defendant  G.  T.  by  her  said 
guardian  ad  litem,  filed  her  answer 
thereto;  which  answer  is  also  hereto  an- 
nexed. Replications  to  said  answers 
were  filed  on  the day  of , 

1842.  copies  whereof  are  hereto  annexed. 

On  the  day  of  ,  1842, 

proofs  were  taken  in  said  cause  be- 
fore T.  G.  Y.,  one  of  the  examiners 
of  this  court,  in  pursuance  of  an  or- 
der for  that  purpose  previously  en- 
tered. 

On    the   day    of    , 

1843,  the  cause  being  in  readiness  for 
hearing,  was  brought  to  a  hearing  be- 
fore the  chancellor  upon  the  pleadings 
and  proofs,  when  an  interlocutory  de- 
cree was  made  and  entered  therein, 
which  is  in  the  words  and  figures  fol- 
lowing, to-wit:  (insert  interlocutory  de- 
cree). 

On    the    day    of    , 

1843,  the  cause  was  brought  to  a  hear- 
ing for  furtlier  directions  upon  the 
master's  report  in  pursuance  of  the  said 

interlocutory    decree    of     the     

day  of  ,  which  report  was  filed 

on  the  day  of  .  1813, 

and  is  hereto  annexed;  whereujion  a 
final  decree  was  made  and  entered  there- 
in, in  the  words  and  figures  following, 
to-wit:     (insert    final    decree). 

Thereupon  the  costs  of  the  complain- 
ant were  taxed  at  $ .     And  tlio 

cosfs  of  the  guardian  ad  litem  of  tlio 
defendant  G.  T.  at  $ . 

Whereupon  the  said  pleadings  and 
reports,  and  such  other  [ia|iers  filed  in 
this  faiise  as  are  required  by  the  gen- 
eral rules  of  this  court,  together  witli 
the  said  taxed  bill  of  custs,  are  now 
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atUu'liml  tojjotlior  ami  hcroto  annoxod; 
ami  \\\o  said  fuial  lii'crop  is  sijjncd  and 
onrollod,  ai'cordiiijj  to  tlu'  form  of  f  lie 
stafiito  in  siioli  case  iiiado  and  provided, 
tho  (lay  and  year  in  tlio  caption  of  tins 
onrolinont    inontioiuMl. 

It.    11.    W..   cliancollor. 

2   Harb.   Ch.   I'r.   4r)4. 

•VoN'. —  I'Ajuity  courts  wore  not  courts 
of  riH'ord.  Statutes  have  ^ivon  doorct's 
the  foroo  and  ofToct  of  jud^niiMits.  In 
cnrolmout  of  dei-roos  it  was  the  custom 
to  insert  the  substance  of  pleadings. 
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I.  Notice  of  Motion  for  Judgment, 
A.      On    Frirolous  Dcmiinir,  71 15 
1>.     Disiiiissiiifj   Action,   713 

('.     Oh  Failure  To  Reply,  713 
D.     \ni)  Obstante  Veredicto,  713 

II.  Orders  for  Judgment,  713 

A.     In    Assumpsit,    Trespass,    Case    or 
Trover,  713 

In  Debt,  713 

On   Verdict  for  Defendant,  714 

Of  Respondeat  Ouster,  714 

Xe  Recipiatur,  714 

On  Cognovit,  714 

0/1   Bond  and  Warrant,  714 

On    Relieta,   714 

With    Leave    To   Turn   Case    Into 
Bill,  714 

Xon   Obstante  Veredicto,  714 
Warrant  of  Attorney  To  Confess, 

714 

Without  Suit,  714 

After  Suit,   715 
Offer  of  Judgment,  715 

Offer,   715 

Notice  of  Acceptance,  715 

Affidavit  To  Enter,  715 

Offer  To  Liquidate  Damages,  715 

Notice  of  Acceptance  of  Offer  To 
Liquidate,   715 
V.     Judgments  at  Common  Law,  715 
\.      Fnr  Plaintiff  in   Debt,  715 

If  here     Breaches     Assigned, 
Damages,  715 

On  Verdict  for  Plaintiff  in 
sumpsit.  Case,  Covenant, 
Trespass,    716 

For  Defendant  in  Bar,  or  on  De- 
murrer, 716 

Not  Pleading  in  Assumpsit,  716 

Not    Pleading    on   Bond    in    Debt, 
716 

In   Ejectment  for  Plaint  ff,  716 

In  Ejectment  for  Plaintiff  on  De- 
fault,  716 

In    Ejectment,    Title    Expires    Be- 
fore Trial,  717 


B. 
C. 
D. 
E. 
F. 
G. 
H. 
I. 

J. 
III. 

A. 
B. 
IV. 
A. 
B. 
C. 
D. 
E. 


B. 


C. 


D. 

E. 
F. 

G. 
H. 

I. 


and 


As- 
and 


:\! 


VI. 


F. 


H. 

r. 
.1. 

K. 
L. 

M. 


O. 
P. 

VII. 
A. 
B. 


In    Ejectment   on    Suggestion    of 
Ddniiigrs,  717 
,     Judgniint  fnr  One  Defendant,  and 
Against  Other,  717 

For    Defendant,    Goods    Replevied, 

717 
For    Di  ft  ndant,    floods     Not     Re- 
plevied,   717 

In  Replevin,  Not   Pleading,  718 

Non  Pros.,  Not  Declaring  in  Re- 
plevin,  718 

In  Detinet  in  Replevin  for  Plain- 
tiff,   718 

On  Default  of  Plaintiff  To  Plead 
AvoH'ry,  718 

To  Determine  Claims  to  Real 
Property,   719 

On  Non  Pros.,  Not  Declaring,  719 

On  Nolle  Prosequi  to  Some  De- 
fendants, 719 

For  Defendant  on  Plea  of  Mis- 
nomer, 719 

On  Demurrer  to  Declaration  or 
Replication  in  Assumpsit  Over- 
ruled, 719 

0?i   Cassetur  Billa,   719 

On   Election   Meliora   Damna,   719 

On  Plea  of  Abatement  Sustained, 
719 

On   Report  of  Referees,  719 
Judgment  Under  the  Codes,  720 

On  Verdict,  720 

On  Verdict  Subject  to  Opinion, 
720 

On   Trial  of  Issues  by  Court,  720 

On  Trial  of  Issues  by  Court,  Ref- 
erence After  Trial  and  Before 
Judgment,  720 

Where  Part  of  Issues  by  Jury 
and  Part  Without,  Questions  of 
Law  Reserved,  720 

Against  Executor  or  Administra- 
tor,  721 

In  Action  in  the  Nature  of  Scire 
Facias,  721 

In   Replevin,   721 

In  Ejectment,   721 

Of  Perpetual  Injunction,  722 

On    Order  Dismissing   Action,   722 

Fnr  Defendant  on  Sustaining  De- 
murrer,   722 

For  Plaintiff  on  Overruling  De- 
murrer,   722 

Dismissing  Complaint  for  Failure 
To  Furnish  Particulars,  722 

Nonsuit  at  Trial,  723 

On  Acceptance  of  Offer  of  Judg- 
ment, 723 

Notices  of  Judgment,  723 
Of  Respondeat  Ouster,  723 
General  Notice,  723 


See  "How  To  Use  This  VPlume,"  Introduction,  page  v. 


JUDGMENTS 


711 


VIII.     Setting  Aside  Judgments,  723 

A.  Notice    of    Motion    To    Set    Aside 

Final    Judgment    as    Irregular, 
723 

B.  Notice    of   Motion    To    Set    Aside 

Interlocutory  Judgment   as    Ir- 
regular, 723 

C.  Order   To   Set  Aside  Final  Judg- 

ment as  Irregular,  724 

D.  Order  To  Set  Aside  Interlocutory 

Judgment  as   Irregular,   724 

E.  Order  Vacating  Judgment  and  for 

Ee-assessment  of  Damages,   724 

CEOSS-REFERENCES : 
Agreed   Case: 

Judgment. 
Answers: 

Answer  of   Former   Judgment. 
Appeals  : 

Notice  of  Judgment  To  Limit  Time; 

Judgment    of    Affirmance; 

Judgment  of  Reversal; 

Judgment,  Modification,  and  Aflfirm' 
ance   as   Modified; 

Judgment  on  Order  for  Reversal  Un- 
less Respondent  Consents  to  Reduc- 
tion; 

Judgment  on  Appeal  by  Both  Par- 
ties; 

Judgment   on  Dismissal   of  Appeal. 
Audita  Querela: 

Writ  Against  Judgment  or  Execution. 
Contempt: 

Judgment  for  Contempt  in  Presence 
of  Court; 

Judgment  for  Contempt  in  liniiiediate 
Vicinity   of   Court. 
Creditors'  Suits: 

Judgment  in  Creditor's  Suits;  Set- 
ting Aside  Conveyance,  With  Leave 
To  Proceed  on  Execution; 

Judgment  Avoiding  Sale  and  General 
Assignment,  Directing  Sale  by 
Sherifif; 

Avoiding    Sale    and    General    Assign 
ment,    and    Directing    Transfer    to 
Receiver. 
Defat-lt: 

Notice  of  Application  for  Judgment 
on    Default; 

Order  for  Interlocutory  Judgment 
and  Writ  of  Inquiry,  Default  for 
Not    Pleading; 

Order  for  Judgment  on  Deffinlt  in 
Debt; 

Ordftr  for  .Judgment  for  DefrniH  for 
Not    Replying; 

Order  for  .ludgment  on  IVfanIt  tor 
Not    Rejoining; 

Order  for  Judgment  for  Not  Sur- 
rejoining; 


Order  for  Judgment  on  Default  on 
Filing    Inquisition; 

Order  for  Judgment  on  Default  on 
Filing  Clerks   Report; 

Order  for  Judgment,  Where  Sum- 
mons  Was   Served  by  Publication; 

Order  for  Judgment,  and  That  Writ 
of  Inquiry  Issue  To  Assess  Dam- 
ages; 

Order  for  Judgment,  and  Reference 
To    Ascertain    Damages; 

Order  for  Interlocutory  or  Final 
Judgment  After  Default  for  Not 
Joining  in  Demurrer; 

Order  for  Judgment  on  Default  for 
Defendant  Not  Joining  in  De- 
murrer; 

Judgment  by  Default  Where  Sum- 
mons Was  Personally  Served; 

Judgment  by  Default,  Complaint 
Served   With  Summons; 

Judgment  on  Default  of  Appearance; 

Judgment  Where  Summons  Was 
Served   by   Publication; 

Entry   of   Vacatur,   Where   Judgment 
Is  "Void. 
Dismissal,   Discontinuance   and   Non- 
suit: 

Order  for  Judgment  on  Nonsuit; 

Notice  of  Motion  for  Judgment  as 
in   Case   of   Nonsuit; 

Order  for  Judgment  as  in  Case  of 
Nonsuit; 

Judgment  of  Dismissal  on  Motion  of 
Plaintiff   as    to   One    Defendant; 

Judgment,  Dismissal  on  Nonsuit, 
Costs  Against  Surety; 

Judgment    of    Dismissal    on    Compro- 
mise. 
Divorce : 

Recital  in  Judgment,  Where  Usual 
Reference  To  Take  ]?roof  Has  Been 
Had; 

Judgment    for   Limited   Divorce; 

•Judgment   for   Absolute   Divorce. 

.Judgment    for    Divorce,    Question    of 
Alimony  Is  Reserved  and  Referred. 
Dower,  Proceedings  To  Recover: 

Judgment  After  Wrdict  To  Recover 
Dower   and    Damages; 

Judgment  for  Demandant  for  Dow- 
er,   No    Damages    Found; 

Order  in    Final  Judgment  Confirming 
Report    of    Commissioners    Assign- 
ing   Dower. 
Eminent  Domain: 

.Judgment    on    Findings,    Jury    Being 
Waived,  in   Condemnation    Proceed- 
ings. 
P^ivni>ouR   AND  Sham   Plkadinos: 

Notice  of  ^^otion  for  .Judgment  on 
Frivolous    Pleadings; 
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OnltT  for  .Tu(l>;mont  on  Frivolous  l^c 

nuirror,   With   Liborty    To   IMoad; 
OrJ»>r    for    .Imlginont     on     Frivolous 

Pomurror; 
Ordor   Oenying  Motion   for  .luilj:;nicnl 

on    Frivolous    PtMuurror; 
Order    for    Sevoram-o    and    for    .lud}j- 
niont   on  Frivolous  Demurrer  as   to 
One; 
Order     for    Judgment     on     Frivolous 

rieading; 
Order     for    Judgment     on     Frivolous 
Pleading,      Keserving      Leave       To 
A  TO  end; 
Notice  of  Motion  To  Strike  Out  One 
Defense    as    Sham,    and    for    Judg- 
ment  on  Other  as  Frivolous. 
Garnishment: 

Order       Setting       Aside       Judgment 

Against   Garnishee; 
Judgment   Condemning  Fund,  Service 

on    Defendant    by    Publication; 
Judgment    After    Answer,    Condemn- 
ing   Fund    ia    Garnishee's    Posses- 
sion. 
Injunctions: 

Injunction    Against    Entering     Con- 
fession   of    Judgment; 
Injunction  Against  Proceeding,  With 

Leave   To   Proceed  to  Judgment; 
For  general  statements  in  Judgments, 
see   Injunctions,   III. 
Judgment  Records: 

Record  of  Indictment  and  Conviction 

of  Murder; 
Judgment    Record,    Sentence    of    Im- 
prisonment  in    the   State's   Prison. 
Judgments  and  Decrees,  Enforcement 
OF: 

Declaration  on  Final  Judgment; 
Declaration    on     Judgment     for     De- 
fendant; 
Declaration    on    Justice's    Judgment; 
Declaration  on  Judgment  of  Foreign 

Court; 
Complaint      on      Judgment,      General 

Form; 
Complaint    on    Foreign    Judgment    ot 

Court  of  General  Jurisdiction; 
Complaint  Upon  Justice's  Judgment; 
Complaint    on    Foreign    Judgment    ot 

Inferior    Tribunal; 
Complaint      on      Judgment     by     As- 
signee; 
Plea   of   Xul    Tiel   Record   in   Action 

on   Judgment; 
Plea   of   Payment   of  Judgment; 
Plea,     No     Appearance     in     Foreign 

Court    fa,   b) ; 
Answer,  Invalidity  of  Foreign  Judg- 
ment; 


Answer,  Invalidity  of  Judgment 
Against    Non-resident; 

Answer,  Fraud  in  Recovery  of  Judg- 
ment. 

.lunfiMK.NTS    AND     DECREES,    REVIVAL    OP: 

Notice  of  I^Iotion  To  Revive  Dormant 

.ludgment; 

Order    Reviving    Dormant    Judgment; 

Notice  of  Motion  To  Vacate  Order 
Reviving  Judgment; 

Complaint    for   Revival   of  Judgment 
by   Action. 
Judgments,  Satisfaction  OF: 

Satisfaction  Piece; 

Entry  of  Satisfaction  of  Judgment 
on   Payment; 

Entry    of    Satisfaction    of   Judgment 
on   Return  of  Fieri  Facias. 
Mortgages: 

Complaint  by  Mortgagee  Against 
Mortgagor  and  Junior  Incumbranc- 
ers To  Foreclose  Upon  Default  in 
Interest,  Insurance  Paid  by  Mort- 
gagee, Outstanding  Judgment; 

Judgment  for  Foreclosure,  No  De- 
fense, Whole  Debt  Due; 

Judgment  for  Forclosure,  No  De- 
fense,  Part   Only   of   Debt   Due; 

Judgment  for  Foreclosure,  No  De- 
fense, Part  Only  of  Debt  Due,  But 
Whole  Property  To  Be  Sold; 

Recital  Whore  Amount  Is  Computed 
by  Court; 

Judgment  for  Deficiency  Against 
Mere   Surety; 

Judgment  of  Strict  Foreclosure; 

Judgment   for  Redemption,  Ordinary 
Form. 
Nuisance: 

Judgment  in  Nuisance. 
Partition: 

Judgment  on  Confession  in  Parti- 
tion; 

First  Judgment  in  Partition; 

Final  Judgment  in  Partition; 

Affidavit   To   Move  for  Judgment,   or 
for  Preliminary  Reference   in   Par- 
tition. 
Prohibition: 

Judgment  of  Consultation  on  Pro- 
hibition; 

Judgment  Record  on  Prohibition. 
Quo  Warranto: 

Judgment  Record   on   Information  in 
Nature   of  Quo  Warranto. 
References: 

Order  for  Judgment  on  Report  of 
Referee; 

Judgment  on  Report  of  Referee  for 
Plaintiff; 

Order  of  Reference  Preliminary  to 
Judgment  in  Divorce; 
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Eeport     of    Referee     Preliminary     to 
Judgment    for    Partition. 
Eescissiox  and  Cancellation  : 
Judgment    for   Cancellation. 
Ees  Judicata: 

Replication     to     Plea     of     Judgment 

Recovered; 
Plea   of  Judgment  Recovered  In   As- 
sumpsit; 
Plea     of     Judgment     Recovered     in 

Debt; 
Replication    of    Nul    Tiel    Record    to 
Plea    of   Judgment    Recovered. 
Set-off   and   Counterclaim  : 
Plea,    Set-off    on   Judgment; 
Judgment    on    Statement     Admitting 
Counterclaim. 
Sheriffs   and   Constables: 

Order    of    the    Court    Imposing    Fine 
on    Sheriff   for   Contempt. 
Stipulations  : 

Stipulation    That    Judgment    in     One 
Case   Stand   for  Judgment   in   An- 
other. 
Taxation  : 
Judgment  of  Foreclosure  of  Lien  for 
Back  Taxes, 
Writ  of  Error: 

Order  for  Judgment  of  Affirmance; 
Order  for  Judgment  of  Affirmance  in 

Default; 
Order  for  Judgment  of  Reversal. 

I.     Notice  of  Motion  for  Judgment. 

A.     Notice    of    Motion    for    Juchjment 

on  Frivolous  Demurrer. 
Sir:  Please  to  take  notice  that  the 
above  entitled  cause  will  be  brought 
on  for  argument  before  the  justices  of 
this  honorable  court,  at  the  next  term 
of  the  said  court,  to  be  held  at  the 
(city  hall  in  the  city  of  New  York), 
on  the  (first  Monday  of  May)  next,  at 
the  opening  of  the  court  on  that  day, 
or  as  soon  thereafter  as  counsel  cau 
be  heard,  and  that  the  said  court  will 
then  and  there  be  moved  for  judgment, 
on  account  of  the  frivolousness  of  the 
demurrer.     Burr.  App.  210,  §413. 

B.     Notice   of    Motion    for   Judgment 

Dismissing  Action. 
Take    notice    that     on     affidavits    of 
which    copies   are    annexed,    the   under- 
signed will  move  the  court,  at  a  special 

term    to    be    held    at ,    on    the 

day     of     ,    18—,    at 

o'clock    in    the noon, 

or  as  soon  thereafter  as  counsel  can  be 
heard,  that  the  plaintiff's  complaint  in 
this  action  be  dismi'fsed  (as  against  the 
defendant  Y.  Z.),  with  costs  in  favor 
of  the  said  defendant;   and  that  judg- 


ment of  dismissal  of  the  action  be  en- 
tered accordingly,  with  costs;  and  that 
the  plaintiff  may  be  ordered  to  pay  the 
costs  of  this  motion,  and  for  such 
other  or  further  relief  as  may  be  just. 
2  Abb.  Forms  500. 


C.  Notice  of  Motion  for  Judgment 
on  Failure  To  He  ply. 

Take  notice  that  the  plaintiff  will 
apply  to  this  court,  at  a  special  term 
to  be  held  at  the  city  hall  in  the  city 

of   ,    on    the day    of 

J   18 — ,   at o'clock   in 

the  noon,  or  as  soon  thereafter 

as  counsel  may  be  heard,  for  an  order 
that  for  want  of  a  reply  or  demurrer 
on  the  part  of  the  plaintiff  to  the  de- 
fendant's counterclaim,  the  said  de- 
fendant have  judgment  against  the 
plaintiff   for  ■ dollars    (or   pur- 


suant to  the  prayer  of  the  answer  ot 
said  defendant),  with  costs  of  the  ac- 
tion and  of  this  motion,  and  for  such 
other  relief  as  may  be  just.  2  Abb. 
Forms  537. 

D.     Notice   of   Motion    for   Judgment 
Non   Obstante   Veredicto. 

Sir:  Please  to  take  notice  that,  upon 
the  affidavits  (and  case),  with  copies 
whereof  you  are  herewith  served,  this 
honorable  court  will  be  moved,  at  the 
next  term  of  the  said  court,  to  be  held 
at  the  (academy  in  the  city  of  Utica), 
on  the  (first  Monday  of  July)  next,  at 
the  opening  of  the  court  on  that  day, 
or  as  soon  thereafter  as  counsel  can  be 
heard,  that  judgment  be  given  for  the 
plaintiff  in  this  cause,  notwithstanding 
the  verdict  rendered  therein;  which 
motion  will  be  founded  on  the  copy  of 
the  pleadings  in  this  cause,  and  also 
on  the  clerk's  minutes  of  the  trial,  and 
the  affidavit,  a  copy  of  which  is  hereto 
annexed.     Burr.  App.  214,  §431. 

IL     Orders  for  Judgment. 

A.     Order    for    Judgment    on    Verdict 
(in    Assumpsit,   Trespass,   Case, 
or   Trover). 
On  filing  a  copy  of  the  pleadings  and 
minutes   of  trial   in   this   cause,   and   on 
reading    the    minutes,    whereby    it    ap- 
pears   that   the   jury   have   assessed   tlio 

plaintiff's  damages  at dollars, 

with  six  cents  costs,  on  motion  of  K.  P., 
attorney  for  the  plaintiff,  ordered, 
judgment  final  thereon.  Burr.  App. 
451,  §891. 

B.     Order    for   Judgment    on    Verdict 

for  Plaintiff  in   Debt. 
On    filing    a    copy    of    the    pleadings 
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ami  iiiituitos  of  trial  in  tliis  ciiiisc,  ami  I  jiidj^nuMit  tina 
on  rontiinjj  tho  ininutos,  whereby  it  ap-  \-iVJ,  SSS-. 
l>ears  tliat  tlie  jury  have  found  a  ver- 
dirt  for  the  plaintitT  for dol- 
lars, debt,  and  tlat  they  have  assespoii 
the  plaintitT's  damages,  on  oeeasion  ot 
the  detention  of  the  said  debt  to  six 
cents,  with  six  cents  costs,  on  motion 
of  K.  r\.  attorney  for  the  piaintitV,  or- 
dered, iudjiinent  final  thereon.  Hiirr. 
App.    4.12,    §Sf>2. 

C.  Order    for    Jiulcjmcnt    on    Verdict 

for  Drftndaiit. 
On  filing  a  copy  of  the  pleadings  and 
minutes  of  trial  in  this  cause,  and  on 
reading  the  minutes,  whereby  it  ap- 
pears that  the  jury  have  found  a  ver- 
dict for  the  defendant,  on  motion  of 
G.  II.,  attorney  for  the  defendant,  or- 
dered, iudgnient  final  for  the  defend- 
ant.    Burr.  App.  452,  §893. 

D.  Order  for  Judgment  of  Respondeat 

Ouster. 
This  cause  having  been  brought  to 
argument,  and  after  hearing  Mr.  J.,  of 
counsel  for  the  plaintifT,  and  Mr.  R., 
for  the  defendant,  ordered,  judgment 
of  respondeat  ouster.  Burr.  App.  464, 
§940. 

E.  Order  for  Judgment  ne  Eecipiatur. 
The    (circuit   roll)    in    this   cause   not 

having  been  filed  in  due  season,  on 
motion  of  G.  H.,  attorney  for  defend- 
ant, ordered,  that  a  ne  recipiatur  bo 
entered.     Burr.  App.  451,  §888. 

F.  Order  for  Judgment  on  Cognovit. 
On    reading    and    filing    cognovit    in 

this  cause,  whereby  the  damages  (or 
debt)  of  the  plaintiff  are  confessed  at 
dollars    and    cents, 


tliereon.         Burr.     App. 


besides  costs,  on  motion  of  E.  F.,  attor 
ney  for  the  plaintiiJ",  ordered,  judgment 
final  thereon.     Burr.  App.  447,  §874. 

G.     Order  for  Judgment  on  Bond  and 
U'arrant. 

E.  F.,  attorney  for  plaintiff,  files 
narr.  and  oyer,  G.  H.,  attorney  for 
defendant,  files  common  bail-piece  and 
cognovit,  whereby  the  debt  of  the 
plaintiff  is  confessed  at  dol- 
lars  and ^  cents,   besides  costs. 

On  motion  of  E.  F.,  attorney  for  the 
plaintiff,  ordered,  judgment  final  there- 
on.    Burr.  App.  447,  §873. 

H.     Order    for   Judgment    on    Relicta. 

On  reading  and  filing  relicta  in  this 
cause,  whereby  the  damages  (or  debt) 
of  the  plaintiff  arc  (or  is)  confessed 
at dollars  and cents, 


besides  costs,  and   on   motion   of  E.   F., 
attorney    for     the     plaintiff,     ordered, 
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I.  Order  for  Jud<imen(,  With  Leavo 
To   Turn   Case  Into  liill,  lite. 

This  cause  having  come  on  for  hear- 
ing upon  the  case  made,  subject  to  the 
opinion  of  the  court,  and  on  motion  of 
M.  N.  for  the  defendant,  after  hearing 
().  P.  for  the  plaintitT: 

Ordered,  that  judgment  be  rendered 
for  the  defendant,  subject  to  the  pro- 
vision in  tlie  case  allowing  either  party 
to  turn  the  case  into  a  bill  of  excep- 
tions or  special  verdict;  the  usual  time 
for  the  service  of  such  bill  of  excep- 
tions, or  special  verdict,  and  amend- 
ments, and  for  settlement  thereof,  be- 
ing hereby  granted,  to  commence  from 
the  date  of  the  entry  of  this  order. 
2   Abb.  Forms  548. 

J.  Order  for  Judgment  Non  Obstante 
Veredicto. 

This  cause  having  been  brought  to 
argument,  and  after  hearing  counsel 
for  the  respective  parties,  on  motion 
of  Mr.  F.,  of  counsel  for  the  plaintiff, 
ordered,  judgment  for  the  plaintiff, 
notwithstanding  the  verdict  of  tho 
jury.     Burr.  App.  466,  §944. 

m.     Warrant  of  Attorney  To  Confess. 

A.  Warrant  of  Attorney  To  Confess 
Judgment  (Without  Suit). 
To  any  attorney  or  attorneys  of  the 
supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York,  or 
of  any  other  court  of  record  in  the 
United  States  of  America,  or  else- 
where: 

These  are  to  authorize  and  desire  you 
to  appear  for  me,  C.  D.,  in  the  said 
supreme  court,  or  any  other  court,  or 
before  any  one  of  the  justices  or  judges 
of  the  said  court,  as  of  any  term  here- 
after or  heretofore,  and  then  and  there 
to  receive  a  declaration  for  me  in  debt, 

for   the   sum    of dollars    (the 

penalty  of  the  bond),  lawful  money  of 
the  United  States  of  America,  on  a  cer- 
tain bond  bearing  even  date  herewith, 
in  the  penal  sum  of  one  thousand  dol- 
lars,   conditioned    for    the    payment    of 

the  sum  of dollars,  on  demand, 

or  upon  a  mutuatus  for  the  said  sum 
of  money  borrowed  by  me  at  the  suit 
of  A.  B.,  the  obligee  therein  named,  or 
his  representative,  file  common  bail, 
and  then  and  there  confess  the  same 
action,  or  else  to  suffer  judgment  to 
pass  against  me  by  nil  dicit  or  other- 
wise, and  the  said  judgment  to  be 
thereupon    forthwith,     either     in     term 
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or  vacation,  entered  against  me  of 
record,  as  of  any  term  of  the  said 
court.  And  for  so  doing,  this,  shall 
be  your  sufficient  warrant.  And  I  do 
hereby  release,  and  authorize  you  to 
release  the  errors  made  in  the  entering 
up  of  such  judgment  or  judgments,  it 
any  there  should  happen  to  be;  and 
also  in  the  form  of,  or  in  the  actual 
issuing  of  any  execution  or  executions 
against  me  upon  the  said  judgment  so 
confessed,  at  any  time  or  times  there- 
after, without  any  revival  of  such  judg- 
ment, or  otherwise. 

In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal  the  first  day  of 
January,  one  thousand  eight  hundred 
and   fortv-six. 

C.  D. -(L.   S.) 

Sealed  and  delivered  in  the  presence 
of  I.  J. 

Burr.    App.    487,    §992. 

B.     Warrant  of  Attorney   To   Confess 

Judgment   After   Suit   Brought. 

To   any  attorney  of  the   supreme   court 

of    judicature    of    the    people    of    the 

state  of  New  York: 

These  are  to  authorize  a&d  desire 
you'to  appear  for  me  C.  D.,  in  the  said 
supreme  court,  as  of  (January)  term, 
(the  term  of  which  the  judgment  may 
be  entered  up),  or  of  any  other  sub- 
sequent term,  and  then  and  there  re- 
ceive a  declaration  for  me  in  an  action 

of    debt,    for dollars    (double 

the  amount  actually  due),  on  a  mutua- 
tus  for  so  much  money  borrowed  by 
me  of  A.  B.,  at  the  suit  of  the  said 
A.  B.,  or  his  representatives;  and  there- 
upon to  confess  the  same  action,  or  else 
to  suffer  a  judgment  to  pass  against 
me  by  nil  dicit,  etc.  (as  in  preceding 
form  to  the  end).  Burr.  App.  489, 
§993;   Archb.   Forms  329. 

IV.     Offer  of  Judgment. 

A.  Offer  To  Allow  Judgment  {Code). 
The    defendant    (naming   him,   if   one 

of  several)  offers  to  allow  judgment  to 
be  taken  against  him  (or,  against  the 
defendants  herein)  by  the  plaintiff,  for 
(here  specify  the  sum,  property,  or  spe- 
cific relief  intended),  with  costs.  2 
Abb.  Forms  505. 

B.  Notice  of  Acceptance  of  Offer  To 

Allow   Judgment. 
Take    notice,    tli;it     the    plaintiff    ac- 
cepts the  offer  of   the  dfffndant,  allow- 
ing him  to  take  judgment  in  this  action 

(for   dollars),    with    costs.      2 

Abb.  Forms  506. 


C.  Affidavit    To   Enter  Judgment   on 

Offer. 

M.    N.,    of (attorney    for) 

the  plaintiff  herein,  being  duly  sworn, 
says: 

That  the  annexed  offer  to  allow 
judgment,  made  by  the  defendant,  was 

served  on  him  on  the day  of 

■ last;  and  that  within  ten  days 

thereafter,  to-wit,  on  the day 

of   last,    he    served   upon    the 

defendant's  attorney,  at ,  a  no- 
tice that  plaintiff  accepted  the  same,  of 
which  the  foregoing  is  a  copy.  2  Abb. 
Forms  506. 

D.  Offer   To   Liquidate  Damages. 
The   defendant    hereby   offers   that   if 

he  fail  in  his  defense  in  this  action 
the   plaintiff" 's   damages   be   assessed   at 

the    sum    of dollars.      2   Abb. 

Forms  507. 

E.  Notice  of  Acceptance  of  Offer  To 

Liquidate  Damages. 
Take  notice,  that  the  plaintiff  here- 
by accepts  the  offer  of  the  defendant, 
that  if  he  fail  in  his  defence  in  this 
action,  the  damages  of  the  plaintiff  be 
assessed  at  the  sum  of  dol- 
lars.    2  Abb.  Forms  507. 

V.    Judgments  at  Common  Law. 

A.  Judgment    for   Plaintiff    in    Debt. 
Therefore   it    is   considered,    that    the 

said  plaintiff  do  recover  against  the 
said  defendant  his  said  debt,  and  his 
damages,  costs  and  charges  aforesaid, 
by  the  jurors  aforesaid,  in  form  afore- 
said assessed,  and  also dol- 
lars, for  his  costs  and  charges  by  the 
court  now  here  adjudged  of  increase, 
to  the  said  plaintiff,  and  with  his  as- 
sent. And  the  said  defendant  in  mercy, 
etc.  (or,  if  the  defendant  has  denied 
his  deed,  instead  of  the  last  clause,  say, 
"And  let  the  said  defendant,  inasmuch 
as  he  has  denied  his  deed,  be  taken," 
etc.).     Burr.  App.  168,   §312. 

B.  Judgment     Where     Breaches    Arc 

Assigned  and  Davtagcs  Assessed. 
Therefore  it  is  considered,  that  the 
said  plaintiflj  do  recover  against  the 
said  defendant  his  said  debt,  and  his 
damages  aforesaid,  on  occasion  of  the 
detention  thereof,  together  with  his 
costs  and  charges  aforesaid,  by  the 
jurors  aforesaid,  in  form  aforesaid  as- 
sessed,   and    also   dollars   and 

cents,     for     his     costs     and 

charges  by  the  court  now  here  adjudged 
of  increase  to  the  said  plaintiff,  with 
his   assent;    which    said    damages,   costs 
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niul    charj^os,    in    tlio    wliolo    amount    to 

. (lollars    ami    oiMits. 

Ami  it  is  turllior  considerotl,  that  the 
t^aiil  plaint  ilV  liavo  oxecution  against 
the    said    ilol'ondant.    of    tlu'     tlaniagos 

nforosaiil.   to dollars,   by    the 

jurors  aforesaid,  in  form  aforesaid  as- 
sessed, on  occasion  of  the  aforesaid 
breaches  of  the  said  writing  obligatory, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

And    the    said    defendant    in    mercy, 
etc.     Burr.  App.  168,  §313. 

C.  Judgment  on  Verdict  for  riaintiff' 

in    Assumpsit,    Case,    Covenant, 

and  Trespass. 
Therefore  it  is  considered,  that  the 
said  ])laintitf  do  recover  against  the 
said  defendant,  his  said  damages,  costs 
and  charges,  by  the  jurors  afiresaid, 
in    form    aforesaid    assessed,    and    also 

dollars    and cents), 

for  his  said  costs  and  charges,  by  the 
said  court  now  liere  adjudged,  of  in- 
crease, to  the  said  plaintiti",  and  with 
his  assent,  which  said  damages,  costs 
and   charges,   in   the   whole,   amount   to 

dollars    and cents. 

And  the  said  defendant  in  mercy,  etc. 
Burr.  App.   166,  §310. 

D.  Judgment  for  Defendant  in  Bar, 

or  on  Demurrer. 
Therefore  it  is  considered,  that  the 
said  plaintiff  take  nothing  by  his  said 
bill  (or  writ,  or  declaration),  but  that 
he  be  in  mercy,  etc.;  and  that  the  said 
defendant  do  go  thereof  without  day, 
etc.  And  it  is  further  considered  by 
the  said  court  now  here,  that  the  said 
defendant   do   recover  against   the   said 

plaintiff dollars  and 

cents,  for  his  costs  and  charges  by  him, 
about  his  defense  in  this  behalf,  laid 
out  and  expended,  by  the  said  court 
now  here  adjudged  to  the  said  defend- 
ant, and  with  his  assent,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided.  And  that  the  said 
defendant  have  execution  thereof,  etc. 
Burr.   App.   159,   §302;    172,    §320. 

E.  Judgment,   Not    Pleading    in   As- 

sumpsit. 
Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  by  oc- 
casion of  the  premises,  to  dol- 
lars,   by    the    court    here    assessed,   and 

also dollars  for  his  costs  and 

charges  by  the  court  now  here  ad- 
judged to  the  said  plaintiff,  with  his 
assent;   which  said  damages,  costs  and 


charges,      in      tin 
dollars. 


.'iiniiuiit       lo 


And  the  s.-iid  (i("t'('n<laiit  in  incrcy, 
etc.      Hurr.   App.    13S»,   §267. 

V.     Judgment   in    Debt,  on   Jiond,   ^ot 
rieading. 

Therefore  it  is  considered,  that  tlie 
said  ])]aintiff  do  recover  against  tiie 
said   defendant   his  said   debt,   and    also 

dollars    and cents 

for  his  damages  which  he  hath  sus- 
tained, as  well  on  occasion  of  the  de- 
taining the  said  debt,  as  for  his  costs 
and  charges  by  him  about  his  suit  in 
this  behalf  exjtended,  by  the  said  court 
now  here  adjudged  of  increase  to  the 
said  plaintiff  and  with  his  assent.  .And 
it  is  furtlier  considered,  that  the  said 
plaintiff  do  recover  against  the  said 
defendant dollars  for  his  dam- 
ages aforesaid,  by  the  said  inquisition 
above  found.  And  that  the  said  plaint- 
iff have  execution  thereof,  etc. 

And  the  said  defendant  in  mercy, 
etc.     Burr.  App.  137,  §266. 

G.     Judament  in  Ejectment  for  Plaint- 
iff- 

Therefore  it  is  considered  that  the 
said  A.  B.  do  recover  against  the  said 
C.  J),  the  possession  of  the  said  prem- 
ises, according  to  the  said  verdict  of 
the  said  jury.  And  it  is  further  con- 
sidered, that  the  said  A.  B.  do  recover 
against  the  said  C.  D.  his  damage,  costs 
and  charges,  by  the  jury  aforesaid,  in 
form      aforesaid      assessed;      and      also 

— ■ dollars,  for  his  said  costs  and 

charges  by  the  said  court  now  here  ad- 
judged of  increase  to  the  said  A.  B. 
and  with  his  assent;  which  said  dam- 
ages, costs  and  charges  in  the  whole 
amount  to  dollars,  and  here- 
upon the  said  A.  B.  prays  the  writ  of 
the  people  of  the  state  of  New  York 
to    be    directed    to    the    sheriff    of    the 

(city  and)  county  of aforesaid, 

to  cause  him  to  have  possession  of  the 
said  premises,  according  to  the  force, 
form  and  effect  of  his  said  recovery; 
and  it  is  granted  to  him,  returnable 
before  the  said  justices  of  the  supreme 
court  of  judicature  aforesaid,  at  the 
(court  house  in  the  city  of  Rochester, 
the  third  Monday  of  October)  next. 
Burr.  App.   527,   §1049. 

II.     Judgment      in      Ejectment      for 
Plaintiff  on  Default. 

Therefore  it  is  considered  that  the 
said  plaintiff  do  recover  against  the  said 
defendant,  the  possession  of  the  said 
premises.     And  it  is  further  considered, 
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that     the     said     plaintiff     do     recover 

against    the    said     defendant 

dollars,  for  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  ex- 
pended, by  the  court  now  here  ad- 
judged to  the  said  plaintiff,  and  with 
his  assent.  And  hereupon  the  said 
plaintiff  prays  the  writ  of  the  people, 
etc.  (as  in  last  form  to  the  end).  Burr. 
App.   528,   §1050. 

I.  Judgment  in  Ejectment,  Title  Ex- 
pires Before   Trial. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages,  costs  and 
charges  aforesaid,  by  the  jurors  afore- 
said,  in   form   aforesaid   assessed:    (and 

also dollars  for  his  said  costs 

and  charges  by  the  said  court  now 
here  adjudged,  of  increase,  to  the  said 
plaintiff,  and  with  his  assent:  which 
said  damages,  costs  and  charges  in  the 

whole  amount  to dollars).  And 

as  to  the  premises  described  in  the 
aforesaid  declaration  of  the  said  jjlaint- 
iff,  it  is  further  considered,  that  the 
said  defendant  do  go  thereof  without 
day,  etc.     Burr.  App.  529,  §1051. 

J.  Judgment  in  Ejectment  on  Sug- 
gestion of  Damages. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  said  damages,  costs 
and  charges,  by  the  jurors  aforesaid 
in  form  aforesaid  assessed;  and  also, 
etc.  (judgment  for  costs  in  the  usual 
form)!  Burr.  App.  529,  §1052;  Yates' 
Forms   493. 

K.  Judgment  for  One  Defendant  and 
Against  the  Other. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  C.  D.  his  said  damages, 
costs  and  cliarges,  by  the  jurors  afore- 
said,   in    form    aforesaid    assessed;    and 

also dollars  for  his  costs  and 

charges,  by  the  said  court  now  here 
adjudged,  of  increase,  to  the  said 
plaintiff,  and  with  his  assent;  which 
said  damages,  costs  and  charges  in  the 

whole    amount    to   .      And    the 

said  defendant  0.  D.  in  mercy,  etc. 
(If  costs  are  given  to  the  defendant 
who  is  acquitted,  proceed  thus):  And 
it  is  further  considered,  as  to  the  said 
defendant  K.  L.  that  the  said  plaintiff 
be  in  mercy,  etc.,  and  that  the  said 
defendant  K.  L.  do  go  theroof  without 
day.  And  it  is  further  considered,  that 
the  said  defendant  K.  Jj.  do  recover 
against   the  said  plaintiff dol- 


lars,  and cents  for  his  costs 

and  charges  by  him  laid  out  and  ex- 
pended in  and  about  his  defense  in  this 
suit,  by  the  court  now  here  adjudged 
to  the  said  defendant  K.  L.  and  with 
his  assent.  And  that  the  said  defend- 
ant K.  L.  have  execution  thereof,  etc. 
Burr.  App.  175,  §324;  Yates'  Forms 
165. 

L.  Judgment  Record  for  Defendant, 
Goods    Eeplevied. 

Therefore  it  is  considered,  that  the 
said  plaintiff  take  nothing  by  his  said 
writ,  but  that  he  and  his  pledges  to 
prosecute  be  in  mercy,  etc.  And  that 
the  said  defendant  do  go  thereof  with- 
out day,  etc.  And  that  he  have  a  re- 
turn of  the  goods  and  chattels  afore- 
said. And  it  is  further  considered 
that  the  said  defendant  doj  recover 
against  the  said  plaintiff  his  damages 
aforesaid  by  the  jurors  aforesaid  in 
form  aforesaid  assessed,  and  also 
dollars  and cents,  for 


bis  costs  and  charges,  by  the  court 
now  here  adjudged  of  increase  to  the 
said  defendant,  and  with  his  assent,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided,  which 
said  damages,  costs  and  charges  in  the 
whole  amount  to  . 

And  that  the  said  defendant  have 
execution  thereof. 

(Where  the  defendant  waives  a  judg- 
ment for  the  return  of  the  goods,  the 
judgment  is  entered  thus) :  And,  the 
said  defendant,  now  here  waiving  any 
judgment  for  a  return  of  the  said  goods 
and  chattels,  and  praying  judgment  for 
the  value  thereof,  it  is  further  con- 
sidered that  the  said  defendant  do  re- 
cover against  the  said  plaintiff 

dollars,  being  the  value  of  the  said 
goods  and  chattels  by  the  jurors  afore- 
said   above    found;    and    also 

dollars  for  his  damages  aforesaid  by 
the  same  jurors  in  form  aforesaid  as- 
sessed;   and    also 1 —    dollars    for 

his  costs,  etc.  (as  above)  which  said 
value,  damages,  costs  and  charges  in 
the  whole  amount,  etc.  (as  above). 
Burr.  App.  173,  §321;  Yates'  Forms 
568. 

M.  Judgment  for  Defendant,  Goods 
Not   Eeplevied. 

(As  in  the  last  form  concluding  as 
follows) : 

Therefore  it  is  considered,  that  the 
said  plaintiff  take  nothing  by  his  said 
writ,  hut  that  he  and  his  pledges  to 
prosecute  be  in   mercy,  etc.     And  that 
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tho  sail!  dofiMulant  ilo  jjo  thereof  with- 
out ilay,  etc.  Ami  it  is  fiirtlior  coii- 
sitU'rod,  tliut  the  said  defendant  do  re- 
cover ajrainst  the  said  plaintiff 

dollars  and cents,  for  liis  costs 

and  char^jes  by  him  about  his  defense 
iu  this  behalf  laid  out  and  expended, 
by  the  court  now  liere  adjudged  to  the 
said  defendant,  and  with  his  assent,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided;  and  that 
the  said  defendant  have  execution 
thereof,   etc.     Burr.  App.   174,   §322. 

X.  Juilprnctit  in  Kiplevin,  Not  Plead- 
ing. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  aforesaid 
by    the    said    inquisition    above    found, 

and  also dollars  for  his  costs 

and  cliarges  by  the  said  court  now 
here  adjudged,  of  increase,  to  the  said 
plaintiff  and  with  his  assent;  which 
said  damages,  costs  and  charges  in  the 

whole  amount  to dollars.  And 

the  said  defendant  in  mercy,  etc.  (if 
the  goods  have  not  been  replevied,  add 
a  further  judgment  as  follows):  And 
it  is  further  considered  that  the  goods 
and  chattels  in  the  said  plaintift''s 
declaration  specified,  be  replevied  and 
delivered  to  the  said  plaintiff  without 
delay,  or  in  default  thereof,  that  the 
said    plaintiff    do    recover    against    the 

said   defendant dollars,   being 

the  value  of  the  said  goods  and  chat- 
tels by  the  said  inquisition  above  found, 
etc.  Burr.  App.  140,  §268;  Till.  Forms 
225. 

O.  Judgment,  Noii  Pros.,  Not  Declar- 
ing in  Eeplevin. 

Therefore  it  is  considered  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc., 
and  tliat  the  said  C.  D.  do  go  thereof 
without  day,  etc.:  (and  that  he  have  a 
return  of  the  said  goods  and  chattels, 
etc.)  It  is  also  considered  by  the  court 
here  that  the  said  C.  D.  do  recover 
against  the  said  A.  B., dol- 
lars for  his  costs  and  charges  by  him 
laid  out  about  his  defense  in  this  be- 
half, by  the  said  court  here  adjudged 
to  the  said  C.  D.,  and  with  his  assent, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided.  And 
that  the  said  C.  D.  have  execution 
thereof,  etc.  Burr.  App.  133,  §261; 
Yates'   Forms   566;    Archb.   Forms   413. 


1*.  Judgment  on  Non-Dctinct  in  Ee- 
jylerin   for  Plaintiff. 

Therefore  it  is  considered,  etc.  (judg- 
ment as  in  V,  C,  and  then  thus):  And 
it  is  further  considered,  that  the  goods 
and  chattels  aforesaid  in  the  said 
declaration  specilied,  be  replevied  and 
delivered  to  the  said  jilaintiff  without 
delay,  or,  in  default  thereof,  that  the 
said    plaintiff    recover   against    the    said 

defendant    dollars,    being    the 

value  of  the  said  goods  and  chattels^ 
by  the  jurors  aforesaid  in  form  afore- 
said assessed,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided;  which  said  value,  damages, 
costs  and  charges  aforesaid,  amount  in 

the    whole    to dollars     and 

cents.  And  the  said  defend- 
ant in  mercy,  etc.  Burr.  App.  171, 
§317. 

Q.  Judgment  on  Default  of  Plaintiff 
To  Plead  to  Avowry  in  Replevin 
(With  Aivard  of  lietorno  Ilab- 
endo  and   Writ  of  Inquiry). 

Therefore  it  is  considered,  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc.; 
and  that  the  said  C.  1").  do  go  thereof 
without  day,  etc.;  and  that  he  have 
a  return  of  the  goods  and  chattels  afore- 
said. And  it  is  further  considered,  that 
the  said  C.  D.  ought  to  recover  against 
the  said  A.  B.  his  damages  on  occa- 
sion of  the  premises,  according  to  the 
form  of  the  statute  in  such  case  made 
and    provided. 

Therefore  it  is  commanded  to  the 
sheriff  that  without  delay  he  caused 
the  goods  and  chattels  aforesaid  to  be 
returned  to  the  said  C.  D.  And  in 
what  manner  he  shall  execute  the  writ 
of  the  said  people,  he  make  appear  to 
the  said  justices  of  the  supreme  court 
of  judicature  aforesaid,  on,  etc.  It  is 
also  commanded  to  the  sheriff,  that  by 
the  oath  of  twelve  good  and  lawful 
men  of  his  county,  he  diligently  inquire 
what  damages  the  said  C.  D.  hath  sus- 
tained, as  well  on  occasion  of  the  prem- 
ises, according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
as  for  his  costs  and  cliarges  by  him 
laid  out  about  his  defense  in  this  be- 
half; and  that  the  inquisition  which  the 
said  sheriff  shall  thereupon  take,  he 
make  api)ear  to  the  said  justices,  etc., 
at,  etc.,  under  his  seal  and  the  seals 
of  those  by  whose  oath  he  shall  take 
that  inquisition;  and  that  he  have 
there    the    names    of    them    by    whose 
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oath  he  shall  take  that  inquisition,  to- 
gether with  the  writ  of  the  said  peo- 
ple to  him  thereupon  directed.  The 
same  day  is  given  to  the  said  C.  D., 
etc. 

At  which  day,  etc.  (proceed  to  enter 
the  return  of  the  inquisition,  and  the 
finding  of  the  jury,  and  conclude  with 
final  judgment  for  the  damages  and 
costs).  Burr.  App.  141,  §269;  Till. 
Forms  226;  Yates'  Forms  566. 

R.     Judgment  To  Determine  Claims  to 
Eeal   Property. 

Therefore  it  is  considered,  that  the 
said  C.  D.  and  all  persons  claiming  un- 
der him  the  premises  described  in  the 
notice  aforesaid,  by  title  accruing  sub- 
sequently to  the  service  of  the  afore- 
said notice,  be  forever  barred  from  all 
claim  to  any  estate  of  inheritance  or 
freehold  in  the  said  premises.  And 
it  is  further  considered,  that  all  other 
proceedings  in  this  behalf  be,  and  they 
are  hereby  discontinued,  etc.  (no  judg- 
ment for  costs).  Burr.  App.  533,  §1057; 
Yates'  Forms   772. 

S.     Judgment  on  Non  Pros.,  Not  De- 
claring. 

Therefore  it  is  considered  that  the 
said  A.  B.  take  nothing  by  his  said 
writ,  but  that  he  be  in  mercy,  etc. 
And  that  the  said  C.  D.  do  go  thereof 
without  day.  etc.  And  it  is  further 
considered  by  the  said  court  now  here, 
that   the  said  C.   D.   do  recover  against 

the    said    A.    B. dollars    and 

cents,      for     his     costs     and 

charges,  by  him  about  his  defense  in 
this  behalf  laid  out  and  expended,  by 
the  said  court  now  here  adjudged  to 
the  said  C.  D.,  and  with  his  assent,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided;  and  that 
the  said  C.  D.  have  execution  thereof, 
etc.  Burr.  App.  132,  §260;  Till.  Forms 
207. 

T.     Judgment    on    Nolle    Prosequi     to 
Some  Defendants.    ^ 

(In  entering  judgment  against  one 
defendant,  insert  a  judgment  for  the 
other    defendant    for    his    costs     thus): 

And    it   is   further  considered   by   the 

court   here,   that    the    said   do 

recover      against      the      said      plaintiff, 

dollars    for      his     costs     and 

charges  by  him  about  his  defense  in 
this  behalf  laid  out  and  expen<ied,  by 
the    said    court    here    adjutlgcd    to    tlie 

said   defendant, and    with    his 

assent,  according  to  the  form  of  the 
statute    in    such    case    made    aid     pro- 


vided. And  that  the  said  defendant 
have  execution  thereof,  etc.  Burr. 
App.   147,   §281. 

U.  Judgment  for  Defendant  on  Plea 
of   Misnomer. 

Therefore  it  is  considered,  that  the 
said  bill  (or  declaration),  of  the  said 
plaintiff  be  quashed,  etc.  And  that  the 
said  defendant  do  go  thereof  without 
day,  etc.     Burr.  App.  172,  §319. 

V.  Judgment  on  Demurrer  to  Declara- 
tion or  Heplication  in  Assumpsit 
Overruled. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  by  occasion 

of  the  premises,  to dollars  and 

cents,  by  the  court  here  as- 
sessed;   and   also   dollars   and 

cents,     for     his     costs     and 


charges,  by  the  court  now  here  ad- 
judged to  the  said  plaintiff,  with  his 
assent;  which  said  damages,  costs  and 
charges,  in  the  whole  amount  to 
dollars    and cents. 


And  the  said  defendant  in  mercy, 
etc.     Burr.  App.  158,  §300. 

W'.     Judgment  on   Cassetur  Billa. 

Therefore  it  is  considered,  that  the 
said  bill  (or  writ)  be  quashed,  etc. 
And  that  the  said  defendant  do  go 
thereof  without  day,  etc.  And  it  is 
further  considered  by  the  said  court 
now  here  (judgment  for  costs  es  in 
V,  S.  supra').  Burr.  App.  148,  §282; 
Till.  Forms  213. 

X.  Judgment  on  Election  Meliora 
Damna. 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendants  C.  D.,  I.  J.,  K.  L.  and 
M.  N.,  his  better  damages  aforesaid, 
above   found   and   now   here   elected   by 

the    said    plaintiff,    and    also 

for  his  costs  and  charges,  etc.  (in  the 
usual  form).  Burr.  App.  183,  §337; 
Yates'  Forms  165. 

Y.  Judgment  on  Pie*  of  Abatement 
Sustained. 

Therefore  it  is  considered  that  the 
said  bill  (or  writ,  or  declaration)  of 
the  said  plaintiff  be  quashed.  And  that 
the  said  defendant  do  go  thereof  with- 
out dav.  etc.  (the  rest  of  the  judgment 
as  in  V,  D).     Burr.  App.  160,  §305. 

Z.     Judgment  on  Report  of  liefcrecs. 

Therefore  it  is  considered,  that  tiie 
said  re[)ort  do  stand  confirmed;  and  it 
is  furtiier  considered  that  the  said 
plaintiff    do    recover    against    the    said 
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dofoiulaiit  his  ilaiiiagcs  aforesaid,  by 
the  roferops  aforosaid  in  form  afore- 
said roportod;  and  also  dol- 
lars   and cents    for    his    said 

costs  and  charjjos  by  tlie  said  court,  now 
here  adjudfjed  to  tlie  said  iiIaintilT,  and 
with  his  assent,  •nliich  said  lianiages, 
costs  and  cliar^jes,  in  the  whole,  amount 
to dollars  and cents. 

And  the  said  defendant  in  mercy, 
etc.     Burr.   A\\\k   Ki!?,    SHOS. 

(Judgment  for  defendant  in  ordinary 
form  according  to  case.)  Burr.  App. 
164.    §30!). 

VI.     Judgment  Under  the  Codes. 

A.     J  ml  y  Die  tit  on   I'crdict. 

The  issues  in  this  action  having  been 
brought  on  for  trial  before  Mr.  Justice 

,   and   a   jury   at   a   circuit    (or 

trial   term   of   this)    court,   held   on   the 

first   Monday   of  ,  18 — ,  and   * 

the  issues  having  been  tried,  and  a 
verdict  for  the  plaintiff  (or  defendants) 
having    been     duly     rendered     on     the 

day    of ,    18 —    (and 

their  costs  having  been  adjusted  at 
dollars) : 

Now,  on  motion  of  M.  N.,  for  said 
,  it  is  adjudged  that  said  plain- 
tiffs recover  of  said  defendants • 


dollars  found  by^  the  jury,  with 

dollars  costs  (or  that  the  defendants 
have  judgment  against  the  plaintiff, 
upon  the  issues  in  this  action,  for  the 
sum  of dollars),  (or  state  spe- 
cial relief).     2  Abb.  Forms  540. 

B.  Judgment   on    Verdict   Subject    to 

Opinion  of   the   Court. 

A  verdict  having  been  taken  in  this 
cause  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  at  the  general 
term,  on  a  case  to  be  made  by  the 
plaintiff,  and  the  case  having  been 
heard  at  said  term;  now,  on  motion  of 
M.  N.  for  the  defendant,  and  after 
hearing  O.  P.,  for  the  plaintiff": 

It  is  adjudged  that  (etc.,  as  in  other 
forms).     2  Abb.  Forms  542. 

C.  Judgment   on    Trial   of   Issues   of 

Fact  by  the  Court    (a). 

This  action  having  been  brought  to 
a  trial  by  the  court  (a  trial  by  jury 
having  been  duly  waived),  and  a  de- 
cision therein  having  been  rendered 
for  the  plaintiff  (or  defendant),  and 
filed;  now,  on  motion  of  M.  N.,  counsel 
for  said , 

It  is  adjudged  that,  etc.  (as  in  other 
forms).     2  Abb.  Forms  543. 


Judgment  on  Triiil  of  Issues  of  Fact 
by  Court  (b). 
"This  cause  was  heard  before  the 
Honorable  0.  D.  Clark,  judge,  etc-, 
without  the  intervention  of  a  jury,  a 
jury  having  been  waived  by  stijinla- 
tion  in  writing,  signed  by  plaintiff  and 
defendant;  and  the  court  having  lieard 
the  e\idenee  and  argument  of  counsel, 
finds  the  issues  joined  in  favor  of  the 
plaintiff,  and  that  the  defendant  is 
justly  indebted  to  plaintiff,  principal 
and  interest  to  the  present  date,  in  the 
sum  of  three  thousand  one  hundred  and 
thirty-eight  dollars  and  eight  cents. 
It  is  therefore  adjudged  by  the  court 
that  Athens  Woolen  Mill  recover  of 
American  Credit  Indemnity  Company 
said  sum  of  three  thousand  one  hundred 
and  thirty-eight  dollars  and  eight 
cents  ($3,138.08),  together  with  all  the 
costs  of  this  cause,  for  both  of  which 
execution  will  issue."  American  Credit 
I.  Co.  V.  Athens  Woolen  Mills,  92  Fed. 
581,  34  C.  C.  A.  161. 

D.     Judgment   on    Trial  of   Issues   of 
Fart    by    the    Court,     Where    a 
Reference  Has  Been  Had  After 
Trial    and    Before    Final   Judg- 
ment. 
The  issues  in  this  cause  having  been 
tried  by  the  court  without  a  jury,  and 
the  wTittcn  decision  of  the  justice  hold- 
ing said  court  having  been  made,  bear- 
ing date  the day  of  , 

18 — ,  and  duly  filed,  and  an  order  of 
reference    thereon    made,    bearing    date 

the day    of ,     18—, 

duly  entered,  and  the  report  of  the 
referee      thereon,      bearing      date      the 

day   of  ,   18 — ,   made 

and  filed,  by  which  it  appears  (briefly 
stating  conclusions  of  report): 

Now,  therefore,  on  due  proof  (that 
the  complaint  and  notice  of  the  pen- 
dency  of   this   action    was   filed   on   the 

day  of ,  18—,  in  the 

office    of    the    clerk    of    the    county    of 

,    and)    of   the    service    of   due 

notice  of  hearing  of  the  cause  on  all 
the  defendants,  and  on  motion  of  M.  N. 
for  the  plaintiff,  and  after  hearing  O. 
P.  for  the  defendant,  no  one  else  ap- 
pearing   for   any    defendant, 

It    is    adjudged    (etc.,    stating    relief 
as  in  other  forms).     2  Abb.  Forms  543. 
E.     Judgment   Where  Part  of  the  Is- 
sues   Were   Tried   With  a  Jury, 
and  a  Part   Without,  and  Ques- 
tions   of    Law    Were    Reserved. 
This   case   having  been   tried  before 
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-,    and   a   .iury,   as 


Mr.    Justice   

to  certain  issues,  and  by  the  said  judge 
without  a  jury  as  to  the  residue,  and 
the  questions  of  law  having  been  re- 
served for  argument  before  said  just- 
ice, and  the  same  having  been  argued; 
now,  on  motion  of  M.  N.  for  the  de- 
fendants, 

It  is  ordered  and  adjudged  that  the 
complaint  be,  and  the  same  is  hereby 
dismissed,  without  costs  to  either  party 
as  against  the  other.  2  Abb.  Forms 
545. 

F.  Against   Executor   or   Administra- 

tor. 

(Eecite  proceedings  and  verdict,  de- 
cision or  report,  as  in  preceding  forms, 
continuing) : 

Therefore  it  is  adjudged  that  said 
plaintiff  recover  against  said  defendant 
as  executor  of  the  will  of  M.  N.,  de- 
ceased (or  administrator  of  the  goods, 
chattels,  and  credits  which  were  of  M. 

N.,    deceased), dollars,    to    be 

levied  and  collected  of  the  goods  and 
chattels,  and  credits  of  said  M.  N.  in 
the  hands  of  said  defendant  to  be  ad- 
ministered (or  which  shall  hereafter 
come  to  the  hands  of  said  defendant 
to     be     administered),     togetlier     with 

dollars    costs    of    this    action, 

to  be  levied  in  the  same  manner  as 
aforesaid  (or,  if  chargeable  on  defend- 
ant personally,  say:  to  be  levied  of  the 
proper  goods,  chattels,  lands,  and  tene- 
ments of  the  said  defendant,  in  case 
the  same  cannot  be  levied  of  the  goods 
and  chattels  of  the  said  M.  N.,  as  afore- 
said).    2  Abb.  Forms  552. 

G.  Judfjment  in  Action  in  the  Nature 

of  Scire  Facias. 

(Recite  proceedings  as  in  preceding 
forms,   continuing): 

And  it  appearing  that  the  action  is 
brought  to  continuo  the  action  men- 
tioned in  the  complaint  herein,  in  the 
name  of  the  above  named  plaintiff,  as 
executor  of,  and  in  lieu  and  place  of 
M.  N.,  deceased,  the  former  plaintiff 
therein;  and,  also,  to  obtain  execution, 
in  the  name  of  the  plaintiff,  of  the 
judgment  mentioned  in  the  complaint 
herein,  according  to  the  force,  form, 
and  effect  thereof,  and  of  the  recovery 
therein,  and  certain  findings  of  fact 
and  conclusions  of  law  being  made  by 
this  court;  now,  on  motion  of  O.  P., 
for  the   plaintiff  herein: 

It  is  adjudged  that  the  .said  action 
mentioned  in   the   complaint   herein   be 

40 


continued  in  the  name  of  the  plaintiff 
A.  B.,  as  executor  of  the  said  M.  N., 
deceased;  and  that  the  said  A.  B.,  as 
executor  as  aforesaid,  have  execution 
of  the  aforesaid  judgment  for  the  dam- 
ages and  costs  aforesaid,  and  the  in- 
terest thereon,  against  the  said  defend- 
ant, with  the  like  effect  as  if  the  said 
M.  N.  had  not  died,  according  to  the 
force,  form,  and  effect  of  the  said  judg- 
ment. 

And  it  is  further  adjudged  that  the 
plaintiff  recover  of  the  said  defendant 
dollars,  for  his  costs  and  dis- 
bursements in  this  action;  and  that  the 
plaintiff  have  execution  therefor.  2 
Abb.  Forms  553. 

H.  Judfjment  in  Replevin  for  Recov- 
ery of  Possession. 

(Recitals  of  proceedings  and  verdict, 
decision,  or  report,  as  in  preceding 
forms,  continuing):  and  the  value  of 
the  property  claimed  (and  damages  for 
the    detention    thereof),    having     been 

assessed    at dollars,    by    the 

jury  (or  by  a  sheriff's  jury  by  the 
direction  of  the  court,  or  by  said  ref- 
eree) : 

Therefore  it  is  adjudged  that  the 
plaintiff  (or  defendant)  recover  of  the 
defendant  the  possession  of  the  per- 
sonal property  described  in  the  complaint 
(or    the    following    described    personal 

property,  description) ;   or  dollars 

in  case  a  delivery  of  said  property 
cannot  be  had;  and  also  that  he  re- 
cover ( dollars  damages,  to- 
gether   with) dollars     costs, 

amounting    in    the    whole    to • 

dollars.      2    Abb.    Forms   554. 

I.  Judgments  in  Actions  for  Lands 
(Ejectment)  for  Eccovenj  of 
Possession,  With  Damages,  Etc. 

(Recitals  of  proceedings,  and  verdict, 
decision  or  report,  as  in  preceding 
forms,   continuing):    therefore: 

It  is  adjudged  that  the  plaintiff 
(naming  him)  recover  of  the  defend- 
ant (naming  him)  the  possession  of  the 
real  proj)erty  described  in  the  com- 
plaint (or,  if  only  a  part  is  recovered, 
tlie  following  described  real  property: 
description);  and,  further,  that  he  re- 
cover of  the  defendant  (the  sum  of 
dollars,  damages  for  the  with- 
holding thereof,  and  also dol- 
lars for  the  rents  and  profits  thereof, 
and)  —  —  dollars  costs  of  this  ac- 
tion, amounting  in  the  whole  to 
dollars.     2  Abb.  Forms  555. 
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J.  Juihjnunts  of  rcrpituol  Iiijunr- 
tiou  Knjoiniiuj  Const nirtion  or 
Authoncation  of  Hoilrond. 

(Rocitals  as  in  preceding  loiiiis,  cmhi- 
tinuinR") : 

It  is  therefore  ordered  and  adjudged 
that  the  said  defendants  (names),  and 
each  of  them,  and  all  persons  claiming 
under  them,  or  acting  under  the  au- 
thority and  direction  of  them,  or  either 
of  them,  arc  hereby  perpetually  en- 
joined and  restrained  from  entering 
into  or  upon  said  street,  called  Broad- 
way, for  the  purpose  of  laying  or  estab- 
lishing a  railroad  therein,  under  the 
grant  or  resolution  of  said  common 
council,  above   referred  to. 

And  it  is  further  ordered  and  ad- 
judged that  the  said  defendants,  the 
mayor,  aldermen  and  commonalty  of 
the  city  of  New  York,  be,  and  they 
hereby  are,  perpetually  enjoined  and 
restrained  from  granting  to  any  person 
or  persons  whomsoever  the  exclusive 
right,  liberty,  and  privilege  of  laying 
down  or  constructing  a  railroad  in 
Broadway.     2   Abb.   Forms  555. 

K.  Judgment  on  Order  Dismissing 
Action. 

This  action  having  been  commenced 
by  the  service  of  the  summons,  without 
a*  copy  of  the  complaint,  on  the  de- 
fendant, and  the  said  defendant  hav- 
ing, on  the day  of , 

18 — ,  served  on  the  plaintiff's  attorney 
a  notice  of  appearance,  and  demanded 
a  copy  of  the  complaint,  and  due  proof 
having  been  given  to  the  court  of  such 
notice  and  demand,  and  that  no  copy 
of  the  complaint  has  been  served  (and 
the  court  having  made  an  order  that 
unless  plaintiff,  within  twenty  days 
from  service  of  such  order,  serve  a 
copy  of  said  complaint;  and  due  proot 
being  produced  by  the  affidavit  of  M. 
N.   that    said   order   was   served   on   the 

plaintiff's    attorney,    on    the 

day  of  ,  and  that  no  copy- 
complaint  has  been  served,  although 
more  than  twenty  days  have  elapsed), 
now,  on  motion  of  M.  N.  for  the  de- 
fendant: 

It  is  adjudged  that  the  complaint 
be  dismissed  for  want  of  service  of  a 
copy  thereof,  and  that  the  defendant 
recover  of  the  plaintiff dol- 
lars, his  costs  of  the  action.  2  Abb. 
Forms  504. 

L.  Judgment  for  Defendant,  After 
Ordf-r   Sustaining   Demurrer. 

An  order  having  been  entered  in  this 


action  on  the day  of , 

IS—,  giving  the  said  plaintiffs  leave  to 
aiiuMui  tiieir  complaint  herein  within 
twenty  days  after  service  of  such  or- 
der upon  their  attorneys,  and  giving 
the  said  defendants  twenty  days  after 
service  of  such  amended  complaint  upon 
their  attorneys  to  demur  or  answer  to 
said  amended  complaint,  and  directing 
that  if  the  said  j)laintiffs  should  fail, 
within  that  time,  to  amend  their  said 
complaint,  that  the  same  be  dismissed, 
and  juilgnieiit  entered  herein,  in  favor 
of  the  defendant  herein,  without  costs 
to  either  party;  and  a  copy  of  said 
order  having  been  served  on  said  at- 
torneys,     on      the     day      of 

18 — ,   and   more   than   twenty 


days  having  elapsed  since  such  service, 
and  the  said  plaintiffs  having  failed  to 
amend  their  said  complaint,  as  by  said 
order   allowed: 

Kow,  on  motion  of  M.  N.,  attorney 
for  the  said  defendants,  it  is  ordered 
and  adjudged  that  the  complaint  herein 
be,  and  the  same  is  hereby  dismissed, 
and  that  the  defendants  have  judgment 
herein  without  costs  to  either  party 
(or  for  his  costs  and  disbursements, 
amounting  to  the  sum  of dol- 
lars).    2  Abb.  Forms  539. 

M.  Judgment  for  Plaintiff  After  Or- 
der Overruling  Demurrer. 

The  order  of  the  court  (made  at  gen- 
eral term,  reversing  the  order  of  the 
special  term  by  which  the  demurrer 
was  sustained,  and)  giving  judgment 
in  favor  of  the  plaintiff  in  this  cause 
upon  the  demurrer  therein,  with  the 
usual  leave  to  defendant  to  answer, 
having  been  served  on  the  defendant's 

attorney  more  than  '■ days  ago, 

and  the  defendant  not  having  elected 
to  answer;  now  (on  filing  the  clerk's 
report,  etc.,  or  such  other  assessment 
of    damages   as   is    required    by    section 

of   the   code),   and   on   motion 

of  M.  N.,  counsel  for  the  plaintiff: 

It  is  adjudged  that  the  plaintiff  re- 
cover of  the  defendant  dol- 
lars, with dollars  costs  of  the 

action,  making  together dol- 
lars (or  state  special  relief).  2  Abb. 
Forms  539. 

N.  Judgment  Dismissing  the  Com- 
plaint (Non  Pros.)  for  Failure 
To  FuDiish  Particulars. 

(Kecite  service  of  summons  and  com- 
plaint as  in  other  cases):  And  an  order 
having  been  made,  dated  on  the 
day  of ,  that  the  said 
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plaintiff's  attorney  should  deliver  to 
the  said  defendant's  attorney  an  ac- 
count in  writing  of  the  particulars  of 
the  plaintiff's  demand  for  which  this 
action  was  brought    (or  show  cause  on 

the day  of ),  and  that 

in  the  meantime  all  further  proceedings 
in  this  cause  should  be  stayed;  at  which 
day,  the  plaintiff  not  having  delivered 
the  particulars,  it  was  ordered  that  the 
said  plaintiff's  attorney  should,  within 
days,  deliver  to  the  said  de- 
fendant's attorney  an  account  in  writ- 
ing of  the  particulars  of  the  said  plain- 
tiff's demand  for  which  the  said  action 
was  brought,  and  that  in  default  there- 
of the  defendant  should  be  at  liberty 
to  enter  judgment  of  dismissing  the 
plaintiff's  complaint.  And  although 
notice  of  the  said  last  mentioned  order 

was,  on  the day  of   , 

given   to  the  attorney   of   the  plaintiff, 

and    although    the    said days 

have  elapsed,  yet  the  said  attorney  of 
the  said  plaintiff  has  not  delivered  to 
the  said  defendant's  attorney,  or  the 
said  defendant,  any  account  in  writing 
of  the  particulars  of  the  said  plaintiff's 
demand  for  which  this  action  was 
brought.  Therefore,  ordered,  that  the 
said  plaintiff  take  nothing  by  his  said 
action,  and  that  the  same  be  dismissed, 
and  that  the  said  defendant  do  recover 

against    the    plaintiff dollars 

for  his  costs  and  disbursements.  2 
Abb.   Forms    190. 

0.     Judgment  on  Nonsuit  at  the  Trial. 

(As  in  VI,  A,  to  the  *,  continuing): 
and  the  allegations  and  proofs  on  the 
part  of  the  plaintiff  having  licen  iieard 
and  considered,  and  said  judge  having 
directed  the  contpiaint  to  be  dismissed, 
and  judgment  rendered  for  defendant; 
now,  on  motion  of  M.  N.,  for  said  de 
fendant: 

'It  is  adjudged  that  the  defendant 
recover  of  the  plaintiff dol- 
lars, his  costs  and  disbursements  of 
this  action.     2   Abb.   Forms  540. 

P.     Judgment  on  Acreptanre  of  Offer. 

This  action  having  been  commenccil 
(e.  g.,  thus)  by  personal  service  of 
summons  upon   the  defendant   Y.  Z.,  on 

the    day    of ,    18—, 

and  the  defendant  W.  X.  having  ap- 
peared, and  sail!  defendants  having  ot- 
fored  in  writing  to  nllow  the  ilaintilT 
to  take  judgment  against  tlicm  for 
,  wliich  offer  tlio  plaintiff  with- 
in ten  days  thereafter  duly  accepted  in 


writing,    pursuant    to    section   

of  the  code  of  procedure,  now,  on  mo- 
tion of  M.  N.,  plaintiff" 's  counsel: 

It  is  adjudged  that  said  plaintiff  re- 
cover of  said  defendants dol- 
lars   (or   other   relief,   according   to   the 

offer),   with dollars  costs   and 

disbursements,  making  together 

dollars.     2  Abb.  Forms  506, 

VII.  Notices  of  Judgment. 

A.  Notice    of    Judgment    of    Mespon- 

deat  Ouster. 
Please  to  take  notice  that  judgment 
of  respondeat  ouster  has  been  rendered 
in  this  cause,  and  the  within  (or  an- 
nexed) is  a  copy  of  the  rule  entered 
thereon.     Burr.  App.   201,   §388. 

B.  Notice  of  Judgment. 

Take  notice  that  judgment  was  en- 
tered in  this  action,  in  favor  of  the 
(plaintiff)  for  ( dollars,  dam- 
ages   and    costs),    in    the    office    of    the 

clerk    of    the    county    of    (or 

the  clerk  of  this  court),  on  the 

day    of ,    18 —    (and    affirming 

the  judgment  theretofore  recovered 
herein  by  said  plaintiff).  2  Abb.  Forms 
G36. 

VIII.  Setting  Aside  Judgments. 

A.  Notice   of   Motion    To   Set    Aside 

Final  Judgment  as  Irregular. 
Sir:  Please  to  take  notice  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to 
be  held  in  the  capitol  at  the  city  of 
Albany,  on  the  first  Tuesday  of  (April) 
next,  that  the  judgment  entered  in  this 
cause  (and  the  execution  issued  there- 
upon) be  set  aside  for  irregularity, 
with  costs.     Burr.  App.  215,  §432. 

B.  Notice    of    Motion    To    Set    Aside 

Interlocutory  Judgment  as  Ir- 
regular. 
Sir:  Please  to  take  notice  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  bo 
lield  at  the  capitol  of  the  city  of  Al- 
bany, on  the  first  Tuesday  of  (April) 
next,  that  the  interlocutor)'  judgment 
entered  in  this  cause,  and  (if  a  writ 
of  inquiry  have  been  executed),  the 
writ  of  inf|uiry  and  inquisition  thereon, 
be  set  aside  for  irregularity  with  costs, 
and  (if  there  has  b(>cn  any  misconduct 
on  the  j)art  of  the  plaintiff),  that  the 
plaintiff  answer  the  matters  of  the  affi- 
davit.    Burr.  App.  215,  §133. 
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C.  Order    To   .*?<f    Axid,'   Fiiuil  Jmlfi- 

mcnt  as  Irrtfiuhir. 
On  motion  of  Mr.  H.,  of  oouiisol 
for  tlio  dofondaiit.  and  after  lioarin^; 
oonnsol  in  opposition  thoroto,  ordorcd, 
that  tlio  .ind>rm»Mit  entered  in  tliis  i-ausc 
(and  all  the  jiroceedings  subsequent 
thereto"),  be.  and  the  same  are  herel\v 
set  aside,  with  ten  dollars  costs.  Burr. 
App.   4«7.    S!)4S. 

D.  Order  To  Set  Jsidc  an   Intcrlnru- 

tory  tJudpmcnt  for  Irrcnularili/. 
On  motion  of  Mr.  H.,  of  counsel  for 
the  defendant,  and  after  hearin<j  coun- 
sel in  op]Hisition  thereto,  ordered,  that 
the  interlocutory  judg;iuent  entered  in 
this  cause  (and  the  writ  of  inquiry 
issued  and  executed  thereon)  be,  and 
the  same  is  (or  are)  hereby  set  aside 
for  irrefrularity,  with  ten  dollars  costs. 
Burr.  App.  455,   §905. 

E.  Order  Vaeatinp  Judgment  and  for 

Ee-Assessment  of  Damages. 
On  reading  and  filing  allidavit  of 
service  of  notice  of  motiou  in  this 
cause,  and  on  motion  of  Mr.  I.  J.,  ol 
counsel  for  the  plaintiff  (no  one  appear- 
ing to  oppose),  ordered,  that  the  judg- 
ment entered  up  in  this  cause  be,  and 
the  same  is  hereby  vacated,  and  that 
the  plaintiff's  damages  be  re-assessed 
by  (Charles  Humphrey),  esquire,  one 
of  the  clerks  of  this  court.  Burr.  App. 
456,   §906. 


JUDGMENTS    AND    DECREES, 
ENFORCEMENT  OF, 

I.     Executions,  72(i 
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3.  Debt   Qui   Tarn,   727 

4.  Covenant,  728 

5.  Trespass,  728 

6.  Case,  728 

7.  Trover,   728 

8.  Replevin,    728 

9.  Replevin,   Goods  Not  Replevied, 
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10.  For  Defendant   on   Verdict,   729 

11.  Non  Pros.,  729 

12.  Non  Pros,  for  Not  Replying,  730 
1.3.     On  Default  of  Plaintiff  for  Not 

Joining  in  Demurrer,  730 

14.  No7isuit,  730 
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16.  On  Discontinuance,  730 

17.  Nolle  Prosequi,  730 

18.  Executors     and     Administrators, 
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;i.     On  JudgmenI   for  Testator  or 

liil<st(ilr,    730 
b.     For    F.rrcutor   or   Administra- 
tor, 731 

c.     Against  Executor  or  Ad- 
ministrator,     J  u  d  g  m  e  n  t 
Against     Testator,    731 
d.     For    Damages    De   lionis    Tes- 
ta tori  s,  731 
19.     Again.st  Joint  Debtors,  All  Not 

'  Served,  732 
120.     Residue   and    Debt,    732 

21.  Residue  in  Assumpsit,  732 

22.  Alias,  732 

23.  Pluries,  732 

24.  Testatum  in  Case,  733 

25.  Testatum  in  Debt,  733 

26.  Testatum   for  Residue,   733 

27.  Testatum  Alias,  733 

28.  Testatum   Pluries,   734 

29.  On  Scire  Facias,   734 

30.  Again.st  Special  Bail,  734 

31.  After   Scire   Facias   by   Default, 

734 

32.  Against    Heirs    and    Terre-Tcn- 

ants,  734 

33.  After  Non  Pros,  or  Affirmation 

in  Supreme  Court,  735 

34.  On  Reversal  for  Costs,  735 

B.  Against  Property  Under  the  Code, 

'  735 

1.  Against  Property,  735 

2.  Against     Joint      Property     and 

Separate  Property   of    Some, 
736 

3.  Against  Property  in    Hands    of 

Personal  Representative,  736 

4.  For    Specific   Real    or    Personal 

Property,  736 

C.  Executions  Against  the  Body,  737 

1.  In  Assumpsit,  737 

2.  Debt,   737 

3.  Debt  Qui  Tavh  737 

4.  Replevin  for  Plaintiff,  737 

5.  Trespass,    737 

6.  Case,    737 

7.  Trover,  738 

8.  Non    Pros.,    Not   Declaring,    738 

9.  Non  Pros.,  Not  Replying,  738 
10.     As  in   Case  of  Nonsuit,   738 
n.     On  Nonsuit,  738 

12.  On   Verdict  for  Defendant,   738 

13.  Alias,   739 

14.  Pluries,   739 

15.  Testatum  in  Assumpsit,  739 

16.  Testatum   in   Debt,  739 

17.  On  Scire  Facias  on  Judgment  in 

Debt,  739 

D.  Executions     Against     the     Person 

{Code),  740 

E.  Setting  Aside  Executions,  740 
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1.  Notice  of  Motion   To  Set  Aside 

Fieri  Facias  as  Irregular,  740 

2.  Order  To  Set  Aside  Fieri  Facias 

as  Irregular,   740 

3.  Notice  of  Motion   To  Set  Aside 

Capias  as  Irregular,   740 

4.  Order   To    Set   Aside   Capias   as 

Irregular,   740 

5.  Notice  of  Motion   To  Set  Aside 

Execution,    740 

6.  Order   To   Set  Aside  Execution, 

740    . 

F.  Indorsements    (Code),   741 

1.  On  Execution,  741 

2.  Execution  on  Judgment  by  Con- 

fession,   Debt    Not    All    Due, 
741 

3.  Debt  Secured  by  Mortgage,  741 

G.  Sheriff's    Certificate    of    Sale    of 

Seal  Estate,    741 
H.     Venditioni  Exponas,  741 

1.  General  Form,  741 

2.  Combined  With  Fi.  Fa.  for  Eesi- 

due,   742 
II.    Actions,  742 

A.  Declarations,  742 

1.  On  Final  Judgment,  742 

2.  On  Judgment  for  Defendant,  743 

3.  On  Justice's  Judgment,  743 

4.  On  Foreign  Judgment,  744 

B.  Complaints,   744 

1.  General  Form,  744 

2.  On  Foreign  Judgment,  14:4: 

3.  On   Justice's   Judgment,    744 

4.  On    Foreign    Judgment    of    In- 

ferior Tribunal,  745 

5.  By  Assignee,   745 

6.  By   Purchaser  at   Sheriff's   Sale 

for  Waste  Before  Conveyance, 
745 

C.  Pleas,  745 

1.  Nul   Ticl  Record,   745 

2.  Payment,    746 

3.  No      Appearance      in      Foreign 

Court,  746 

D.  Answers,    746 

1.  Invalidity  of  Foreign  Judgment, 

746 

2.  Invalidity  of  Judgment  Against 

Non-resident,    746 

3.  Fraud  in  Recovery,  746 

CT?OSS-REFERENCES: 
Admiralty: 

Venditioni    Exponas    on      Final      De- 
cree; 
Fieri     Facias    Against    GoodH,    Chat- 
tels  and    Lands. 
Assistance,  Writs  of: 

Writ    of   Assistance. 
Ai'DITA    QlJEKKLA  : 

Writ  of  Audita  Querela. 


Bills  To  Enforce  Decrees: 

Plea    to    Bill    To    Carry   Decree    Into 
Execution. 
Contempt: 

Order  To  Turn  Over  to  Prison  Party 
Brought  Up  on  Attachment,  or  by 
Habeas. 
Creditors  '  Suits  : 

See    Creditors'    Suits. 
Do\vER,  Proceedings  To  Reco\t;r: 

Writ    of    Habere  Facias  Seisinani  of 
Recovered  Dower. 
Ejectment: 

Writ  of  Possession  in  Ejectment; 
Writ     of    Possession      in      Ejectment 

With   Fieri   Facias   for   Costs; 
Writ     of     Possession      in      Ejectment 

With   Capias  Ad   Satisfaciendum; 
Writ   of  Restitution    in   Ejectment. 
Fraudulent  Conveyances : 
Bill  Requiring  Grantee  To  Pay  Over 

Balance   of   Purchase   Price; 
Complaint  by  Subsequent  Creditor; 
Decree,  Conveyance  in  Contemplation 
of  Insolvency  Set  Aside. 
Homestead  and   Exemption: 

Report     of    Appraisers     on     Exempt 

Property; 
Answer  to  Affidavit  Setting  Up   Ex- 
emption; 
Affidavit  for  Exemption  of  Wages; 
Notice    to    Sheriff    That    Debtor    Will 
Choose    Exempt   Property. 
Injunctions: 

Writ   of   Injunction; 
Injunction   Against  Proceeding,  With 
Leave  To   Proceed   to  Judgment. 
Judicial  Sales: 

See  Judicial  Sales. 
Mandamus  : 

Execution    on    Mandamus    for    Rela- 
tor; 
Execution     for     Defendant    on     Man- 
damus. 
Mechanics  '   Liens  : 

Execution    on   Judgment    in    .Mechan- 
ic's Lien, 
Nuisance  : 

Execution    in   Nuisance. 
Replevin  : 

Retorno   IFabendo   for   Want    of   Plea 

in    Bar    to    Avowry; 
Retorno  TIabendo   on    Non    Pros.; 
Retorno    Habcndo    After    Verdict. 
Returns: 

Return   to  Fieri   Facias.   Nulla   Bona; 
Return  to  Fieri  Facias  to  Part,  Nulla 

Bona  to   Part; 
Return    to    Fieri    Facias,    Special; 
Return  to  Fieri   Facias  (Have  caused 
to   be   made); 
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Roturn  ti>  l^'icri  I'':um:is,  I'nsdld  for 
Want    of    1!  liver; 

Ivi'tiirii  to  Ivi'si'iU'  ami  Ki-sisl  aiicc  to 
an    lOxi'futioii; 

Roturn.    Co\n    Corpus    in   Custody, 

Rt'turn  to  Capias  Ad  SatisfaciiMiduin, 
Non    Est    Inventus. 
SoiRK  Facias: 

Scire  Facias  To  Ri'\ivt'  a  .lud^iniMit 
in   Assumpsit; 

Scire  Facias  To  Revive  .liid^'nuMit 
in    Debt; 

Revival  of  Judgment  Ajjainst  Torre 
Tenants; 

Scire  Facias  To  Revive  .Iiidi^Mieiit 
in    Covenant; 

Scire  Facias  To  Revive  a  Judgment 
in    Replevin; 

Scire    Facias    in    Trespass; 

Scire   Facias   After   Former   Revival; 

Scire  Facias  by  Executor  of  Solo 
PlaintifT  After  Interlocutory  Judg- 
ment and  Before  Inquiry; 

Scire  Facias  by  Executor  of  Sole 
Plaintiff   After   Final   Judgment; 

Scire  Facias  by  Administrator  After 
Final    Judgment    in    Assumpsit; 

Scire  Facias  To  Revive  Judgment  in 
Case; 

Return  to  Scire  Facias  Served  on 
Defendant; 

Return    on    Scire    Facias,     Defendant 
Cannot   Be  Found. 
Sequestration  : 

Order  for  Sequestration  on  Return 
of  Attachment    (English); 

Order    for    Sequestration; 

Order  for  Sequestration  for  JS'ot  An- 
swering; 

Order  for  Sequestration;  Corporation. 
Sheriffs  and  Constables: 

Declaration  Against  Sheriff  for  Neg- 
lecting To  Levy  and  Return  a  Fieri 
Facias; 

Complaint  Against  Sheriff  for  Neg- 
lecting  To   Return    Execution; 

Complaint  Against  Sheriff  for  Neg- 
lecting To  Levy; 

Notice   To   Return   Fieri   Facias; 

Notice  To  Return  Capias  Ad  Satis- 
faciendum; 

Affidavit  of  Service  of  Notice  That 
Sheriff  Returned  Capias  or  Ex- 
ecution; 

Bond   of   Indemnity   to   Sheriff,   Title 
of    Property    in    Dispute. 
Stay  of  Proceedings: 

Supersedeas    To    Discharge     for     Not 
Charging    Defendant    in    Execution 
in   Time. 
Supplementary  Proceedings: 

Affidavit    To    Obtain    Order    for    Ex- 


:iniiiiali(in    of    Delitor,   on   .hidgment 
of    Court    of    Record; 

Order  for  Hxamination  of  .ludgmont 
Debtor  After  K'etinii  of  Kxocu- 
tioM ; 

Allidav  it  To  Obtain  Arrest  of  .1 
.ludgmont  Debtor  Who  Is  About 
To  JA'ave  the  St;ite  or  Conceal 
Himself; 

Warrant  for  the  Arrest  of  a  Judg- 
ment  Debtor; 

Affidavit  of  Service  of  Order  for  Ex- 
amination  of  Judgment   Debtor; 

Examination  of  Debtor  in  Supple- 
mentary  Proceeding; 

Order  That  Debtor  I'ay  the  Judg- 
ment; 

Order  Appointing  Receiver  in  Sup- 
plementary Proceedings; 

Receiver's  Notice  in  yupplementary 
Proceedings; 

Comi)laint  by  Receiver  Alleging  Ap- 
pointment in  Supplementary  Pro- 
ceedings; 

Commitment   for  Contempt. 
Waste: 

Execution  in   Waste. 
Writ  of  Error  : 

Writ  of  Restitution  After  Judgment 
Reversed  With  a  Fieri  Facias 
Clause. 

I.     Executions. 

A.     Afjainst  the  Property. 

1.     Fieri    Facias     for     riaintif    in 
As.'^umpsit. 
The   people   of  the  state   of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

Wo  command  you,  that  of  .the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your    county,    you    cause    to     be     made 

dollars,  which  A.  B.,  plaintiff, 

lately  in  our  supreme  court  of  Judica- 
ture, before  our  justices  thereof,  recov- 
ered against  the  said  defendant 
for  his  damages  which  he  had  sus- 
tained, as  well  by  reason  of  the  not 
performing  certain  promises  and  under- 
takings then  lately  made  by  the  said 
defendant  to  the  said  plaintiff,  as  for 
the  costs  and  charges,  by  the  said  plain- 
tiff, about  his  suit  in  that  behalf  ex- 
pended; whereof  the  said  defendant  is 
convicted,  as  appears  to  us  of  record. 
And  if  sufficient  goods  and  chattels  of 
the  said  defendant  cannot  be  found 
within  your  county,  that  then  you  cause 
the  damages  aforesaid  to  be  made  of 
the  real  estate,  whereof  the  said  defend- 
ant   was    seised,    on    the   day 


See 


of ,  in  the  year  one  thousand 
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(the      day       of      docketing 

judgment),  or  at  any  time  there- 
after, in  whose  hands  soever  the  same 
may  be.  *  And  have  you  that  money 
before  our  justices  of  our  supreme  court 
of  judicature,  in  sixty  days  from  the 
receipt  hereof  by  you,  to  render  unto 
the  said  plaintiff,  for  the  damages  afore- 
said; and  have  you  then  there  this  writ. 

Witness,  ,  esquire,  our  chief 

justice,   at   the   court   house  in   the   city 

of ,     the     day     of 

,  in  the  year  of  our  Lord   one 

thousand  eight  . 

:^ ,  clerks. 


,  attorney. 

(Endorsed.) 
Supreme   court. 
A.  B.  V.  C.  D. 

Fi.  fa.  ret.  ( ,  18—). 

,  plaintiff's  attorney. 

Levy,    $ ,   with    interest    from 

(Oct.  1,  18 — ),  besides  your  fees,  pound- 
age, etc. 

(In  cases  where  several  suits  have 
been  brought  on  one  instrument,  add  to 
the  preceding  endorsement  the  follow- 
ing): unless  you  shall  collect  the  amount 
of  the  execution  herewith  (or  hereto- 
fore) delivered  in  the  case  of  the  same 
plaintiff,  against  K.  L.,  in  which  case 
you  will  only  levy  under  this  execution 
($20),  being  the  disbursements  of  the 
plaintiff  in  this  suit.  Burr.  App.  99, 
§191;  Till.  Forms  71;  Grah.  Pr.  724. 
2.  Fieri  Facias  for  Plaintiff'  in 
Debt. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in  your 

county,  you  cause  to  be  made  

dollars  of  debt  which  A.  B.,  plaintiff, 
lately  in  our  supreme  court  of  judica- 
ture, before  our  justices  thereof,  recov- 
ered   against    the    said    defendant,    and 

dollars    and    cents, 

which,  in  our  said  court  were  ad- 
judged to  the  said  plaintiff,  for 
the  damages  which  he  had  sus- 
tained, as  well  by  occasion  of  the 
detention  of  that  debt  as  for  the  costs 
and  charges  by  the  said  jjlaintiff,  about 
his  suit  in  that  behalf  expended;  where 
of  the  said  defendant  is  convicted,  as 
appears  to  us  of  record.  And,  if  suffi- 
cient goods  and  chattels  of  the  said  de- 
fendant cannot  be  found  in  your  county, 
that  then  you  cause  tlie  same  to  be 
made  of  the  real  estate,  whereof  the 
said     defendant     was     seised     on     the 


day  of ,  in  the  year 

oue      thousand      eight      hundred      and 

(day  of  docketing  judgment), 

or  at  any  time  afterwards,  in  whose 
hands  soever  the  same  may  be:  And 
that  you  have  those  moneys  before  our 
said  justices,  in  sixty  days  from  the 
receipt  hereof,  by  you  to  render  unto 
the  said  plaintiff  for  his  debt  and  dam- 
ages aforesaid;  and  have  you  then  there 
this  writ.  Witness,  etc.  (teste  as  in 
I,  A,  1).  Burr.  App.  100,  §192;  Till. 
Forms  72. 

3.     Fieri  Facias  for  Plaintiff'  in  Debt 
Qui  Tarn. 
The  people   of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,    greeting: 

"We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in  your 
county,  you  cause  to  be  made  a  certain 

debt   of  dollars,  which  A.  B., 

l)laintiff,  who  sued  as  well  for  us  as 
for  himself  in  that  behalf,  lately  in  our 
supreme  court  of  judicature,  before  our 
justices  thereof,  recovered  against  the 
said  defendant,  that  is  to  say,  one 
moiety  thereof  to  the  said  plaintiff  who 
sued  as  aforesaid,  to  his  own  proper 
use,  and  the  other  moiety  thereof  to 
our  own  proper  use  (and  if  the 
judgment        was        for        costs,        add: 

"and    also dollars,     which, 

in  our  said  court,  before  our  said  just- 
ices thereof,  were  adjudged  to  the  said 
plaintiff  who  sued  as  aforesaid,  and  with 
his  assent,  according  to  the  form  ot 
the  statute  in  such  case  made  and  pro- 
vided, for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expend- 
ed"); whereof  the  said  defendant  is 
convicted,  as  appears  to  us  of  record: 
And  if  sufficient  goods  and  chattels  of 
the  said  defendant  cannot  be  found  in 
your  county,  that  then  you  cause  the 
debt  (and  if  the  judgment  were  for 
costs,  add:  "and  damages"),  aforesaid 
to  be  made,  etc.  (as  in  I,  A,  1).  And 
have  you  those  moneys  before  our  said 
justices  of  our  supreme  court  of  judi- 
cature aforesaid,  in  sixty  days  from  the 
receipt  hereof  by  you,  to  render  one 
moiety  thereeof  to  us,  and  the  other 
moiety  to  the  said  plaintiff  who  sued  as 
aforesaid    (or,  if  tiiere   are  costs,  "one 

moiety    of   the    said    debt    of   

dollars   to   us,   and   the   residue   thereof, 

as    well    as    the    said    sum    of ■ 

dollars,  for  the  costs  and  charges  afore- 
sai<l,  to  the  said  plaintiff  wlio  sued  ng 
aforesaid"),  and  have  you  then  there 
this  writ.     Witness,  etc.  (teste  as  1,  A, 
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1).     Riirr.   Aj.p. 


4. 


101,  §l!tL'a;   Till.  Forms 
for     riiiinli/f    in 


Fitri    Facias 
Covenant. 
Tlu>   people  of  the  state   of  New   York, 

to     the     shoritT     of     tlie     county     of 

,  jjreetiiifj: 

\Ve  oomiiKiiul  you,  that  of  the  goods 
ami  chattels  of  C.  D.,  deftMulant,  in  your 

county,  you  cause  to  be  made 

dollars,  wliich  A.  B.,  plaintitY,  lately  in 
our  supreme  court  of  judicature,  before 
our  justices  thereof,  recovered  against 
the  said  C.  D.,  for  his  damages  which 
be  had  sustained,  as  well  on  occasion 
of  *  the  breach  of  a  certain  covenant 
made  between  the  said  jilaintiff  and  the 
said  defendant  as  for  the  costs  and 
charges  by  the  said  plaintitf,  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  defendant  is  convicted,  as  ap- 
pears to  us  of  record:  And  if  suflicieut 
goods  and  chattels  of  the  said  defendant 
cannot  be  found,  etc.  (as  in  I,  A,  1,  to 
the  end).  Burr.  App.  101,  §193;  Till. 
Forms  73. 

5.  Fieri     Facias     for     Plaintiff   in 

Trespass. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defenaant,  in 
your    county,     you     cause    to    be    made 

dollars,  which  A.  B.,  plaintitt, 

lately  in  our  supreme  court  of  judica- 
ture, before  our  justices  thereof,  recov- 
ered against  the  said  defendant  for  his 
damages  which  he  has  sustained,  as  well 
on  occasion  of  a  certain  trespass  then 
lately  committed  by  the  said  defendant 
against  the  said  plaintiff  as  for  the 
costs  and  charges  by  the  said  plaintill 
about  his  suit  in  that  behalf  expended; 
"whereof  the  said  defendant  is  convicted, 
as  appears  to  us  of  record:  And  if 
sufficient  goods  and  chattels  of  the  said 
defendant  cannot  be  found,  etc.  (as  in 
I,  A,  1,  to  the  end).  Burr.  App.  102, 
§194;   Till.  Forms  74. 

6.  Fieri    Facias     for     Plaintiff    in 

Case. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in  your 

county,  you  cause  to  be  made 

dollars,  which  A.  B.,  plaintiff,  lately  in 
our  supreme  court  of  judicature,  before 
our  justices  thereof,  recovered  against 
the    said    defendant    for    his    damages, 


which  he  had  sustaineil,  as  well  on  oc- 
casion of  a  certain  grievance  then  lately 
committed  by  tlie  said  defendant 
ag;iinst  the  said  plaintiff,  as  for  the 
costs  and  charges  by  the  said  plaintiff 
;il)()ut  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  is  con- 
victed, as  ajipears  to  us  of  record.  And 
if  sufficient  goods  and  chattels  of  the 
said  defendant  cannot  be  found,  etc. 
(as  in  I,  A,  1,  to  the  end).  Burr.  App. 
103,    §196;    Till.   Forms   73. 

7.  Fieri    Facias    for     Plaintiff    in 

Trover. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your    county,    you    cause    to    be    made 

dollars,  which  A.  B.,  plaintiff, 

lately  in  our  supreme  court  of  judica- 
ture, before  our  justices  thereof,  recov- 
ered against  the  said  defendant  for  his 
damages  which  he  had  sustained,  as 
well  on  the  occasion  of  the  converting 
and  disposing  of  certain  goods  and 
chattels  of  the  said  plaintiff  by  the 
said  defendant,  as  for  the  costs  and 
eliarges  by  the  said  plaintiff  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  defendant  is  convicted,  as  ap- 
pears to  us  of  record.  And  if  sufficient 
goods  and  chattels  of  the  said  defend- 
ant cannot  be  found,  etc.  (as  in  1,  A,  1, 
to  the  end).  Burr.  App.  103,  §198;  Till, 
Forms  73. 

8.  Fieri    Facias    for    Plaintiff     t?i 

Beplevin. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,   greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your    county,    you    cause    to    be    made 

dollars,  which  A.  B.,  plaintiff, 

lately  in  our  supreme  court  of  judica- 
ture, before  our  justices  thereof,  recov- 
ered against  him,  for  his  damages 
which  he  had  sustained,  as  well  on  oc- 
casion of  the  (taking  and)  unjustly 
detaining  of  the  goods  and  chattels  of 
the  said  plaintiff,  as  for  the  costs  and 
charges  by  the  said  plaintiff  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  defendant  is  convicted,  as  ap- 
pears to  us  of  record:  And  if  sufficient 
goods  and  cliattels  of  the  said  defend- 
ant cannot  be  found,  etc.  (as  in  I,  A,  1, 
to  the  end).  Burr.  App.  103,  §199;  Till. 
Forms   75. 
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9.  Fieri    Facias    for     Plaintiif     in 

EepJevin    Where    Goods    Were 
Not  Eeplevied. 
The  people   of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your  county,  you  cause  to  be  made,  etc. 
(as  in  last  form,  and  pursuing  the  form 
in  I,  A,  1,  to  the  *,  after  which  pro- 
ceed thus) :  And  we  further  command 
you,  that  you  replevy  and  deliver  to 
the  said  plaintiff  certain  goods  and 
chattels,  to-wit  (specify  the  articles), 
which  the  said  defendant  hath  taken, 
and  still  unjustly  detains  from  the  said 
plaintiff;  and  if  such  goods  and  chat- 
tels cannot  be  found  in  your  county, 
then  we  command  you,  that  of  the 
goods  and  chattels  of  the  said  defend- 
ant   you    cause    to    be    made 

dollars,  being  the  value  of  the  said 
goods  and  chattels  above  specified,  to- 
gether with  the  aforesaid  damages  and 
costs:  And  if  sufficient  goods,  etc. 
(repeating  the  form  in  T,  A,  1,  to  the 
end).     Burr.  App.  104,  §200. 

10.  Fieri   Facias  for  Defendant  on 

Verdict. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     ot 

— ,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  A.  B.,  plaintiff,  in  your 

county,  you  cause  to  be  made 

dollars  and  cents  (the  defend- 
ant's taxed  costs),  which  lately  in  our 
supreme  court  of  judicature,  before  our 
justices  thereof,  were  adjudged  to  C. 
D.,  defendant,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  for  his  costs  and  charges  by 
him  laid  out,  in  and  about  his  defense 
in  a  certain  action  of  trespass  on  tlio 
case  upon  promises  (or  as  the  action 
is),  lately  prosecuted  in  our  said  su- 
preme court,  before  our  aforesaid  just- 
ices thereof,  by  the  said  plaintiff, 
against  the  said  defendant,  whereof  the 
said  plaintiff  is  convicted,  as  aj)jiearH 
to  us  of  record.  And  if  sufllcicnt  goods 
and  chattels  of  the  said  jilaintiff  can- 
not \w  found  within  your  county,  that 
then  you  cause  the  cf)sts  and  charges 
aforesaid  to  be  made  of  the  real  estate, 
whereof   the   said    plaintiff   was   seised, 

on    the day    of ,    in 

the  year  of  our  Lord  one  thousand 
eight  hundred  (fla.V  of  docket- 
ing judgment),  or  at  any  time  tiiere- 
after,  in  whose  hands  soever  the  same 


may  be.  And  have  you  those  monej's 
before  our  justices  of  our  supreme  court 
of  judicature,  in  sixty  days  from  the 
receipt  hereof  by  you,  to  render  unto 
the  said  defendant,  for  his  costs  and 
charges   aforesaid;    and   have   you   then 

there     this    writ.       Witness,     , 

esquire,      our     chief     justice,      at      the 

in   the   city   of  ,   the 

day  of  — — ,   in   the  year 


of  our  Lord  one  thousand  eight  hun- 
dred    . 

,    ,    clerks. 

,   attorney. 

Till.  Forms  88. 

(Endorsed.) 

Supreme   court. 

C.   D.   ads.   A.   B. 

Fi.  fa.  ret., ,  18—. 

,   attorney. 

Levy,   $87.75,   defts.   costs. 

Burr.   App.    104,    §201. 

11.     Fieri  Facias  on  Non  Pros,  for 
Not    Declaring. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  A.  B.,  plaintiff,  in  your 

county,  you  cause  to  be  made 

dollars  and  cents  (the  defend- 
ant's taxed  costs),  which  lately  in  our 
supreme  court  of  judicature,  before  our 
justices  thereof,  were  adjudged  to  C. 
D.,  defendant,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  *  for  his  costs  and  charges 
by  him  laid  out,  in  and  about  his  de- 
fense of  and  upon  our  certain  writ  of 
capias  ad  respondendum,  issued  out  of 
our  said  court,  before  our  aforesaid 
justices  thereof,  at  the  suit  of  the  said 
[tlaintiff,  against  the  said  defendant, 
for  that  tlie  said  plaintiff  had  not  de- 
clared thereupon,  in  our  said  court,  be- 
fore our  said  justices,  against   the  said 

defendant,  before   the   end   of  

term  in  the  j-ear  of  our  Lord  one  thou- 
sand eight  hundred  ,  being  the 

next  term  after  the  appearance  of  tlie 
said  defendant  at  the  suit  of  the  said 
j)laintiff;  whereof  the  said  plaintiff  is 
convicted,  as  appears  to  us  of  record: 
And  if  suflicient  goods  and  chattels  of 
the  said  plaintiff  cannot  be  found  witii- 
in  your  county,  that  then  you  cause 
the  costs  and  charges  aforesaid  to  be 
made    of   the    real    estate,    whereof    the 

said  i)laintiff  was  seised  on  the 

day  of ,  in  the  year  one  thou- 
sand   eight    hundred    and   (<lay 

of  docketing  the  judgment),  or  at  any 

Vol.  IX 


730     jrni;Mi:.\Ts  asd  i>i:ciiEE^,  i':.\r()h'cEMExr  of 


time  tlu>roaftor,  in  whose  haiuls  soever 
the  same  may  be:  And  have  you  those 
monevs  before  our  justices  of  our  su- 
preme court  of  judicature  in  sixty  days 
from  the  receipt  hereof  by  you,  to  ren- 
der unto  the  said  defendant  for  his 
costs  and  charj^t>s  aforesaid,  and  iiavc 
vou  then  there  tliis  writ.  Witness,  etc. 
(teste  as  in  I,  A,  10).  Burr,  App.  10(5, 
§U\)3;   Till.  Forms  SO. 

12.  Fieri  Facias  on  Non  I'ros.  for 

2^'ot  Htplyituj. 
(As  in  laot  form  to  the  *,  and  then 
as  follows) :  for  his  costs  and  charj^es 
by  him  laid  out,  in  and  about  his  de- 
fense, in  a  certain  action  of  trespass 
on  the  case  upon  promises  (or  as  the 
action  is),  then  lately  eominenced  and 
depending  in  our  said  court,  before  our 
aforesaid  justices  thereof,  at  the  suit 
of  the  said  plaintiff  against  the  said 
defendant;  *  for  that  the  said  plaintiti 
had  not  replied  to  certain  pleas  then 
lately  pleaded  by  the  said  defendant 
in  the  said  action,  or  further  prosecuted 
the  same;  whereof  the  said  plaintiff  is 
convicred,  etc.  (as  in  last  form  to  the 
end).  Burr.  App.  106,  §204;  Till.  Forms 
87. 

13.  Fieri    Facias    on     Default     of 

Plaintiff  for  Not  Joining  in 

Demurrer. 
*(As  in  I,  A,  11,  to  the  *,  then  as 
follows) :  for  his  costs  and  charges  by 
him  laid  out  in  and  about  his  defense, 
in  a  certain  action  of  trespass  on  the 
case  upon  promises  (or  as  the  action 
is),  then  lately  commenced  and  depend- 
ing in  our  said  court,  before  our  afore- 
said justices  thereof,  at  the  suit  of  the 
said  plaintiff,  against  the  said  defend- 
ant, for  that  the  said  plaintiff  had  not 
joined  in  a  certain  demurrer  on  the 
part  of  the  said  defendant  to  the  dec- 
laration of  the  said  plaintiff,  in  the  said 
action;  whereof  the  said  plaintiff  is  con- 
victed, etc.  (as  in  T,  A,  11,  to  the  end). 
Burr.   App.   107.   §206. 

14.  Fieri  Facias  on  a  Judgment  of 

Nonsuit. 
(As  in  I,  A,  11,  to  the  *,  and  then 
as  follows):  for  his  costs  and  charges 
by  him  laid  out  in  and  about  his  de- 
fense, in  a  certain  action  of  trespass 
on  the  case  upon  promises  (or  as  the 
action  is),  lately  brought  in  our  said 
supreme  court,  before  our  said  justices 
thereof,  by  the  said  plaintiff  against 
the  said  defendant,  for  that  the  said 
plaintiff  did  not  prosecute  the  said  ac- 
tion; whereof  the  said  plaintiff  is  con- 
victed, etc.  (as  in  T,  A,  11,  to  the  end). 


lilHT. 


Till.    Forms 
0/1     Case    as 


SS. 
of 


\\>\K    107,    S2(tS; 
1.").      Fieri     Facias 
Nons^tit. 

(As  in  I,  A,  11,  to  the  *,  and  then 
as  follows):  for  hia  costs  and  chargoa 
by  him  laid  out  in  and  about  his  de- 
fense, in  a  certain  action  of  trespass 
on  the  case  upon  jiromises  (or  as  tiie 
action  is),  then  lately  commenced  and 
de]>(Miding  in  our  said  court,  before  our 
aforesaid  justices  thereof,  at  the  suit 
of  the  said  plaintiff  against  the  said 
defendant,  for  that  the  said  ])laintill! 
had  neglected  to  bring  a  certain  issue, 
before  then  joined  in  the  said  action, 
on  to  be  tried,  according  to  the  course 
and  practice  of  our  said  supreme  court; 
whereof  the  said  jilaintiff  is  convicted, 
etc.  (as  in  i.  A,  11,  to  the  end).  Burr. 
App.    107,    §207;    Till.    Forms    88. 

16.  Fieri  Facias  on  Discontinuance. 
(Same    as    I,    A,    14,    inserting    after 

the  words,  "did  not  prosecute  tlie  said 
action,"  these  words,  "but  voluntarily 
suffered  the  same  to  be  discontinued.") 
Burr.   App.   108,   §209. 

17.  Fieri    Facias    on    Judgment    of 

Nolle  Prosequi. 
(Same  form  as  in  I,  A,  14,  inserting 
after  the  words,  "did  not  prosecute 
the  said  action,"  these  words,  "but 
freely  confessed  he  would  not  furtlier 
prosecute  the  same.")  Burr.  App.  108, 
§210. 

18.  Executors    and    Administrators. 
a.     Fieri   Facias   for  Executor   or 

Administrator  on  Judgment 

for    Testator   or    Intestate. 

The  people   of  the  state  of  New  York, 

to    the    sheriff     of'    the     county     of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your    county,    you    cause    to    be     made 

dollars,  which  A.  B.,  plaintiff', 

in  his  lifetime,  lately  in  our  supreme 
court  of  judicature,  before  our  justices 
thereof,  recovered  against  him,  for  his 
damages  which  he  had  sustained,  etc. 
(state  the  recovery),  whereof  the  said 
defendant  is  convicted,  as  appears  to 
us  of  record;  and  if  sufficient  goods 
and  chattels  of  the  said  defendant  can- 
not be  found  in  your  county,  that  then 
you  cause  the  damages  aforesaid  to  be 
made  of  the  real  estate,  whereof  the 
said  defendant  was  seised  on  the 
—   day  of  ,  in  the  year 


of    our   Lord    one   thousand    eight    hun- 
dred   and   (day    of   docketing 

judgment),   or  at   any   time   thereafter, 


in  whose  hands  soever  the  same  may 
See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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be;  and  whereupon  it  is  considered  in  our 
said  supreme  court,  before  our  aforesaid 
justices  thereof,  that  M.  J.,  executor  of 
the  last  will  and  testament  of  the  said 
A.  B.,  deceased  (or,  administrator  of 
all  and  singular  the  goods,  chattels 
and  credits,  which  were  of  the  said 
A.  B.,  deceased,  at  the  time  of  his 
death,  who  died  intestate),  have  execu- 
tion against  the  said  defendant,  as  also 
appears  to  us  of  record;  and  have  that 
money  before  our  aforesaid  justices  of 
our  said  supreme  court  of  judicature, 
in  sixty  days  from  the  receipt  hereof 
by  you,  to  render  to  the  said  M.  J., 
executor  (or  administrator),  as  afore- 
said; and  have  you  then  and  there  this 
writ.  Witness,  etc.  (as  in  I,  A,  1). 
Burr.  App.  108,  §211;  Till.  Forms  82. 
b.  Fieri  Facias  for  Executor  or 
Administrator. 

The  people  of  the  state  of  New  York, 

to    the    sheriff     of     the     county     of 

,   greeting: 

"We  command  you,  that  of  the  goods 
and  chattels  of  C.  D.,  defendant,  in 
your    county,    you    cause    to    be    made 

dollars,  which  A.  B.,  executor 

of  the  last  will  and  testament  of  L.  K., 
deceased  (or  administrator  of  all  and 
singular  the  goods,  chattels  and  credits, 
which  were  of  K.  L.,  deceased,  at  the 
time  of  his  death,  who  died  intestate), 
lately,  in  our  supreme  court  of  judi- 
cature, before  our  justices  thereof,  re- 
covered against  him,  etc.  (state  the  re- 
covery), whereof  the  said  defendant  is 
convicted,  as  appears  to  us  of  record. 
And  if  sufficient  goods  and  chattels 
of  the  said  defendant  cannot  be  found, 
etc.  (as  in  I,  A,  1,  to  the  end).  Burr. 
App.    109,    §212;    Till.   Forms   83. 

C.     Fieri  Facias  Against  Executor 
or  Administrator  on   Judg- 
ment  Against   Testator    or 
Intestate. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,   greeting: 

We  command  you,  that  of  the  goods 
and  chattels  which  wore  of  ('.  D.,  de- 
ceased, at  the  time  of  his  death,  in 
the  hands  of  M.  J.,  executor  of  the 
last  will  and  testament  of  the  said  (J. 
D.,  deceased  (or  administrator  of  all 
and  singular  the  goods,  chattels  and 
credit.s,  which  were  of  the  said  C.  D., 
deceased,  at  the  time  of  his  death,  who 
died  intestate),  to  be  administered  in 
your  county,  you  cause  to  be  made 
■  dollars,  which  A.  B.,  plaintiff, 


lately,  in  our  supreme  court  of  judi- 
cature, before  our  justices  thereof,  re- 
covered against  the  said  C.  D.,  for  his 
damages,  which  he  had  sustained,  etc. 
(here  state  the  recovery)  whereof  the 
said  C.  D.  was  convicted,  as  appears 
to  us  of  record;  and  whereupon,  it  is 
considered  in  our  supreme  court,  be- 
fore our  aforesaid  justices  thereof,  that 
the  said  plaintiff  have  his  execution 
against  the  said  M.  J.,  as  executor  (or 
administrator),  as  aforesaid,  of  the 
damages  aforesaid,  of  the  goods  and 
chattels  which  were  of  the  said  C.  D., 
at  the  time  of  his  death,  in  the  hands 
of  the  said  M.  J.,  as  executor  (or 
administrator),  as  aforesaid,  to  be  ad- 
ministered, according  to  the  form  and 
effect  of  the  said  recovery.  And  have 
that  money,  etc.  (as  in  I,  A,  1,  to  the 
end).  (Endorse  the  writ,  in  addition 
to  the  usual  endorsement,  with  a  di- 
rection to  levy  the  amount  directed  by 
the  surrogate.)  Burr.  App.  109,  §213; 
Till.   Forms   83. 

d.     Fieri  Facias  Against  Executor 
or  Administrator  for  Dam- 
ages  De    Bonis     Tesiatoris. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  that  of  the  goods 
and  chattels,  in  your  county,  which 
were  of  C.  D.,  deceased,  at  the  time 
of  his  death,  in  the  hands  of  I.  J., 
executor  (or  administrator),  etc.  (as 
in  I,  A,  18,  c),  to  be  administered, 
you  cause  to  be  made dol- 
lars, which  A.  B.,  lately,  in  our  su- 
preme court  of  judicature,  before  our 
justices  thereof,  recovered  against  the 
said  I.  J.,  as  executor  (or  administra- 
tor), as  aforesaid,  for  his  damages 
which  he  had  sustained,  as  well  on  oc- 
casion of  the  not  performing  certain 
promises  and  undertakings  made  by  the 
said  C.  D.  in  his  lifetime  to  the  said 
A.  B.,  as  for  his  costs  and  charges  by 
him,  about  his  suit  in  that  behalf  ex- 
pended; whereof  the  said  I.  J.  is  con- 
victed, as  appears  to  us  of  record;  if 
the  said  I.  J.  hath  so  much  thereof  in 
his  hands  to  be  administered.*  And 
if  he  hath  not  so  much  thereof  in  his 
hands,  to  be  administered,  then  that  you 

cause  to  be  made  dollars  and 

cents),  parcel  of  the  damages 


aforesaid,  being  for  the  costs  and 
charges  aforesaid,  of  the  proper  goods 
and  chattels  of  the  said  T.  J.  in  your 
county.  And  if  sufficient  goods  and 
chattels    of   the   said    I.    .1.    cannot    be 
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fouii.l.  oic.   (as   ill    I,  A,   1,  to  tlio  Piul), 
( Kiuli«rs«Ml    as    in    last    form.)       Burr. 
App.    no,    S-13a;    Till.    Forms    St. 

i;t.     Furi      Fiifias      A<!i)inst      Joint 
Ihhtors,  iriitrr  All  Have  Nol 
Been   Scntd. 
(Tho    fi.    fa.    in    this    case    is    in    the 
onliiiary   form,   af^aiiist   all   the  dofoml- 
anta,  as  thoiijih   all   hail   appeared;   and 
is  so  endorsed  in  tlie  title  of  the  cause.) 
But    the    followinjj    special    endorse- 
ment is  required  by  statute,  in  addition 
to   the   iisu:il   directions  to  the  sherill") : 
"The  sheriff  will   not  levy  on   tlic  solo 
property   of   R.   B.    (the    defendant    not 
taken   or   served),   but   on   his   personal 
property,    owned   by    him    as   a    partner 
■with   C.  D.   and   H.   P.    (the  defendants 
taken    or    served),    or    with    either     ol 
them."     Rurr.  App.  110,  §214. 

20.  Fieri    Facias    for    Kesidue    in 

Debt. 
The  people,  etc.,  to  the  sheriff,  etc. 
Whereas,  etc.  (here  recite  tne  fieri 
facias  as  in  I,  A,  2,  and  then  proceed 
as  in  that  form,  in  all  respects,  ex- 
cept that  instead  of  "damages,"  only, 
you  sav  "debt  and  damages,"  through- 
out.     Burr.   App.    Ill,   §216. 

21.  Fieri    Facias     for    Residue     in 

Assumpsit. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,    greeting: 

Whereas  by  our  writ,  we  lately  com- 
manded you,  that  of  the  goods  and 
chattels  of  C.  D.,  defendant,  in  your 
county,   you    should    cause   to   be    made 

dollars,  which  A.  B.,  plaintiff, 

then,  lately,  in  our  supreme  court  of 
judicature,  before  our  justices  thereof, 
had  recovered  against  the  said  defend- 
ant, for  his  damages  which  he  had  sus- 
tained, as  well  on  occasion  of  the  not 
performing  certain  promises  and  under- 
takings then  lately  made  by  the  said 
defendant  to  the  said  plaintiff,  as  for 
the  costs  and  charges  by  the  said 
plaintiff,  about  his  suit  in  that  behalf 
expended;  whereof  the  said  defendant 
was  convicted,  as  appeared  to  us  ol 
record.  And,  if  sufficient  goods  and 
chattels  of  the  said  defendant  could  not 
be  found  in'  your  county,  that  then 
you  should  cause  the  damages  afore- 
said to  be  made  of  the  real  estate, 
whereof  the  said  defendant  was  seised 

on    the   day   of  ,   in 

the    year    of    our    Lord    on&    thousand 


eight  hundred  and 


or  at  any 


time  afterwards,  in  whose  hands  soever 
the  same  might  be;  and  that  you  should 
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have  that  money  before  our  said  jus- 
tices of  our  .supreme  court  of  judi- 
cature aforesaid,  in  si.xty  days  from 
tlie  receipt  thereof,  by  you,  to  render 
to  the  said  plaintiff  for  his  damages 
aforesaid;  and  you,  at  the  expiration 
of  the  said  sixty  days,  returned  to 
our  said  justices  of  our  supreme  court 
of  judicature  aforesaid,  that,  by  virtue 
of  the  said  writ  to  you  directed,  you 
had  caused  to  be  made  of  the  goods, 
cliatteis    and    real    estate,    of    tlie    said 

defendant    dollars,    parcel    of 

the  damages  aforesaid,  which  money 
you  had  ready  at  the  day  in  tlie  said 
writ  contained,  as  by  the  said  writ 
you  were  commanded;  and  that  the  said 
defendant  had  not  any  other  or  more 
goods,  chattels,  or  real  estate,  in  your 
county,  whereof  you  could  cause  to  be 
made  the  residue  of  the  damages  afore- 
said, or  any  part  thereof;  therefore, 
we  command  you,  that  of  the  goods 
and  chattels  of  the  said  defendant,  in 
your  county,  you  cause  to  be  made 
dollars,  residue  of  the  dam- 
ages aforesaid.  And  if  sufficient  goods 
and  chattels  of  the  said  defendant 
cannot  be  found  in  your  county,  that 
then  you  cause  the  said  dol- 
lars, residue  of  the  damages  aforesaid, 
to  be  made  of  the  real  estate,  in  your 
county,  whereof  the  said  defendant  was 

seised  on  the  day  of ^i 

i  n  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  or  at  any 

time  afterwards,,  in  whose  hands  so- 
ever the  same  may  be.  And  have  you 
those  moneys  before  our  justices  of 
our  supreme  court  of  judicature,  in 
sixty  days  from  the  receipt  hereof  by 
you,  to  render  unto  the  said  plaintiff, 
for  the  residue  of  his  damages  afore- 
said. And  have  you  then  there  this 
writ.  Witness,  etc.  (teste  in  ordinary 
form,  see  I,  A,  1).  Burr.  App.  Ill, 
§215;   Till.  Forms  75. 

22.  Fieri  Facias,  Alias. 

The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  of 
(Essex),   greeting: 

We  command  you,  as  before  we  have 
commanded  you,  that  of  the  goods  and 
chattels  of  C.  D.,  etc.  (as  in  the  or- 
dinary  forms).     Burr.   App.    112,   §217. 

23.  Fieri    Facias    Pluries. 

The  people  of  the  state  of  New  York, 
to     the     sheriff     of     th'e     county     of 

,  greeting: 

W©  command  you,  as  oftentimes  be- 
fore we  have  commanded  you,  that  of 
the  goods  and  chattels,  etc.   (as  in  the 
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ordinary  forms).     Burr.  App.  112,  §218. 

24.     Fieri  Facias,  Testatum  in  Case. 

The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

.  greeting: 

"Whereas   by   our   writ   of  fieri   facias 
we  lately  commanded  our  sheriff  of  the 

county  of  ,  that  of  the  goods 

and    chattels    of    C.    D.,    defendant,    in 
his  county,  he  should  cause  to  be  made, 
(four    hundred)    dollars,    which    A.    B., 
plaintiff,    lately    before    our   justices    of 
our    supreme    court    of    judicature,    re- 
covered  against   him,   for  the   damages 
which    he    had    sustained,    as    well    by 
reason    of,    etc.    (reciting    the    fi.    fa.), 
as    for    the    costs    and    charges    by    him 
about  his  suit  in  that  behalf  expended; 
whereof    th^  said    defendant    was    con- 
victed  as  appeared    to    us    of    record; 
and    if    sufficient    goods    and    chattels 
of    the    said    defendant    could    not    be 
found    in     his     county,    that    then      he 
should   cause  the   damages   aforesaid  to 
be    made    of    the    real    estate,    etc.    (as 
in    fi.    fa.),    and    that    he    should    have 
those    moneys   before    our   said   justices 
of    our    supreme    court     of     judicature 
aforesaid,    in    sixty    days    from    the    re- 
ceipt  of  the   said  writ  by  him,  to   ren- 
der   unto    the    said    plaintiff,     for    the 
damages  aforesaid;  and  our  said  sheriff 
of  the   said   county  of   (Ulster),   at   the 
expiration    of   the   said   sixt)'   days,    re- 
turned   to    our    said    justices,    that    the 
said   defendant   had   no   goods,   chattels, 
or   real   estate,   in    his   county,   whereof 
he   could   cause    to   be   levied   the    dam- 
ages   aforesaid,    or    any    part    thereof. 
Whereupon,    on    behalf     of     the     said 
plaintiff,    it    is    sufficiently    testified    to 
our    said    court,    that    the    said    defend- 
ant   has   sufficient    goods,    chattels,    and 
real    estate,    in    your    county,    whereof 
you   may   cause   to   be   levied   the   dam- 
ages aforesaid.     Therefore  we  command 
you,    that    of    the    goods    and    chattels 
of  the  said  defendant,  in  your  county, 
you    cause    to    be    made     the     damages 
aforesaid;    and    if   sufficient    goods   and 
chattels    of   the    said    defendant    cannot 
he   found   therein,   that    then    yon    cause 
the   damages    aforesaid    to    be    made    of 
the   real   estate   in   your  county,   wtierc- 
of   the   said    defendant    was   seised,    on 

the  day   of   ,    in    the 

year    one    thoiisand    eight    hundred    ,iTid 

(day  of  docketing  judgment), 

or  at  any  time  afterwards,  in  whoso 
hands  soever  tiie  same  may  be.  And 
have  you  those  moneys  before  our 
said   justices,   in   sixty    days   from    the 


receipt  hereof  by  you,  to  render  unto 
the  said  plaintiff,"  for  the  damages 
aforesaid.  And  have  you  then  there 
this  writ.  Witness,  etc.  (Teste  in  the 
ordinary  form,  see  I,  A,  1.)  Burr.  App. 
112,    §219;    Till.    Forms    89. 

25.  Fieri  Facias,  Testatum  in  Debt. 
(Same  as  last  form,  with  the  neces- 
sary difference  in  reciting  the  writ  of 
fi.  fa.  and  substituting  "debt  and 
damages,"  for  "damages,"  through- 
out.    Burr.  App.  113,  §220. 

26.  Fieri     Facias,     Testatum     for 
Besidue, 

The  people  of  the  state  of  New  York, 
to     the     sheriff     of     the     county     of 

,    greeting: 

"Whereas  by  our  writ  we  lately  com- 

landed    our    sheriff    of    the    county   of 

that   of   the   goods    and   chat- 


tels, etc.  (to  the  end  of  the  fieri  facias, 
and    then    as    follows):    And    our    said 

sheriff    of   the    county    of ,    at 

the  expiration  of  the  said  sixty  days 
returned  to  our  said  justices  of  our 
supreme  court  of  judicature  aforesaid, 
that,  by  virtue  of  the  said  writ  to 
him  directed,  he  had  caused  to  be 
made    of   the   goods   and    chattels,   etc., 

of  the  said  defendant  dollars, 

parcel  of  the  damages  (or  debt  and 
damages)  aforesaid,  which  money  he 
had  ready  before  our  said  justices  of 
our  supreme  court  of  judicature  afore- 
said, at  the  day  in  the  said  writ  con- 
tained, as  by  the  said  writ  he  was 
commanded;  and  that  the  said  de- 
fendant had  not  any  other  or  more 
goods  or  chattels,  nor  any  real  estate, 
in  his  county,  whereof  he  could  cause 
to  be  made  the  residue  of  the  damages 
(or  debt  and  damages),  aforesaid,  or 
any  part  thereof;  and  because  it  is 
sufficiently  testified  in  our  saia  supreme 
court  of  judicature,  before  our  said 
justices  therrnf,  that  the  said  defend- 
ant hath  sufficient  goods  and  chattels 
in  your  county,  whereof  you  may  cause 
to  be  made  the  residue  of  the  damages 
(or  debt  and  damages),  aforesaid; 
therefore,  we  command  you,  that  of 
the  goods  and  chattels  of  the  said  de- 
fendant,  in   your  county,   you   cause   to 

be    made dollars,    residue    of 

the  damages  (or  debt  and  damages), 
aforesaid.  And  if  sufficient  goods,  etc. 
(as  in  T,  A,  1,  to  the  end).  Burr.  App. 
113,   §221. 

27.     Fieri   Facias,    Testatum    Alias. 

(Rame    as    the    testatum,    T,    A,    24, 

adding,  in  the  mandate,  the  words,  "as 

Vol.  IX 


7;U      ,/r/)(M//..V7'N  .1  \7)  nECREES,  ENFORCEMENT  OF 


boforo  wo  liavo  ooiiiinaiulod  von."  Burr. 

A  pp.   ii:?.   sl":2. 

2S.     Fitri  Fiu'ia.'t,   Tfstntum  rittrics. 

(Saiiio  .IS  the  tostatuin,  I,  A,  21, 
adtliii;:  in  tlio  inamlato,  the  words,  "as 
oftontimos  bcforo  wo  liavo  comiiiaudod 
you.")      Burr.   App.    114,    §223. 

20.     Fieri    Farias    on    Scire    Facias. 
The   people  of  the  state  of  New  York. 

to     the     sheriff     of     the     county     of 

,    greeting: 

W'e  command  you,  that  of  tlic  goods 
and  chattels  of  C.  1).,  defendant  in 
your    county,    you    cause    to    bo    made 

dollars,  which  A.  B.,  plaintifT, 

lately  in  our  supreme  court  of  judi- 
cature, before  our  justices  thereof,  re- 
covered against  the  said  defendant,  for 
his  damages  which  he  had  sustained, 
as  well  on  occasion  of  the  not  ])orforni- 
ing  certain  promises  and  undertakings 
then  lately  made  by  the  said  defend- 
ant to  the  said  plaintiff,  as  for  the 
costs  and  charges,  by  the  said  plaintiff, 
about  his  suit  in  that  behalf  expended 
(if  the  action  were  debt,  vary  this 
part  of  the  form  as  in  I,  A,  2),  where- 
of the  said  defendant  was  convicted, 
as   appears    to   us   of   record;    and    also 

dollars  (the  costs  of  the  scire 

facias),  which  in  our  said  court,  before 
our  aforesaid  justices  thereof,  were  ad- 
judged to  the  said  plaintiff,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  for  his  costs  and 
charges  by  him  laid  out,  in  and  about 
the  prosecution  of  our  writ  of  scire 
facias,  for  having  execution  upon  the 
said  judgment,  for  the  damages  (or 
debt  and  damages),  aforesaid;*  and 
whereupon,  it  was,  after  plea  pleaded 
(or  demurrer  joined),  therein,  consid- 
ered in  our  same  court,  before  our 
aforesaid  justices  thereof,  that  the  said 
plaintiff  should  have  his  execution 
against  the  said  defendant,  of  the  dam- 
ages (or  debt  and  damages),  aforesaid, 
according  to  the  force,  form  and  effect 
of  the  said  recovery,  as  also  appears 
to  us  of  record.  And  if  sufficient  goods 
and  chattels  of  the  said  defendant  can- 
not be  found  in  your  county,  that  we 
command  you,  that  you  cause  the  dam- 
ages and  costs,  (or  debt,  damages  and 
costs),  aforesaid,  to  be  made  of  the 
real  estate,  whereof  the  said  defend- 
ant was  seised  on  the  day  of 

,  in   the  year  of  our  Lord  one 

thousand    eight    hundred    and    

(day  of  docketing  judgment),  or  at  any 
time  thereafter,  in  wliose  hands  soever 
the     same     may     be        And     have      j'ou 
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tlioso  moneys  before  our  justices  of  our 
supreme  court  of  Ju<licature,  in  sixty 
days  from  the  receijit  hereof  by  you, 
to  render  to  the  .said  plaintiff  for  the 
(debt),  damages  and  costs  aforesaid. 
And  have  you  then  there  this  writ.  Wit- 
ness, etc.  (teste,  etc.,  as  in  I,  A,  1, 
to  the  end).  Burr.  App.  114,  §224; 
Caines'  Forms  2(i0;  Till.  Forms  75. 

30.  Fieri    Facias    Arjainst     Special 

Bail    on    Beeognizance    After 
Dcfanlt. 
The  people  of  tiie  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,    greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of'  J.  S.  and  I.  N.,  the 
bail    of    C.    D.,    defendant^     in     your 

county,  you  cause  to  be  made 

dollars  of  iebt,  which  A.  B.,  plaintiff, 
lately  in  our  supreme  court  of  judi- 
cature, before  our  justices  thereof,  re- 
covered   against    the    said    defendants, 

and  dollars  which  in  our  said 

court  were  adjudged  to  the  said  plaint- 
ifT for  the  damages  which  he  had  sus- 
tained, as  well  by  occasion  of  the  de- 
tention of  that  debt,  as  for  the  costs 
and  charges  by  the  said  plaintifT,  about 
his  suit  in  that  behalf  expended,  where- 
of the  said  defendants  are  convicted, 
as  appear  to  us  of  record.  And  if  suf- 
ficient goods,  etc.  (as  in  I,  A,  2,  to 
the  end).     Burr.  App.   115,  §225. 

31.  Fieri  Facias  After  Scire  Facias 

hy  Default. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,    greeting: 

We  command  you,  etc.  (as  in  I,  A, 
29,  to  the  *,  and  then  as  follows): 
And  whereupon  it  is  considered  in  our 
same  court,  before  our  aforesaid  jus- 
tices thereof,  that  the  said  plaintiff 
have  his  execution  against  the  said  de- 
fendant, of  the  damages  (or  debt  and 
damages),  aforesaid,  according  to  the 
force,  form  and  effect  of  the  said  re- 
covery, by  the  default  of  the  said  de- 
fendant, as  also  appears  to  us  of  rec- 
ord. And  if  sufUcient  goods  and  chat- 
tels of  the  said  defendant,  etc.  (as  in 
I,  A,  29,  to  the  end).  Burr,  App.  115, 
§226;  Till.  Forms  75. 

32.  Execxitinn    Against    Heirs     and 

Tcrre-Tenants. 
The   people,   etc.,   to   the   sheriff   of   the 
(city  and)  county  of ,  greet- 
ing: 

We   command   you   that    of   all    (here 
describe  the  land  as  in  the  scire  facias), 
yonr   county,   of   which  C.   D.,   lately 


JUDGMENTS  AXD  DECREES,  EXFORCEMEXT  OF      735 


deceased,  or  any  person  or  persons  in 
trust    for   him,    was   or   were   seized   on 

the   day   of   ,    in   the 

year,    etc.,    you     cause     to     be     made 

dollars    and    cents, 

which  A.  B.,  lately,  in  our  supreme 
court  of  judicature,  recovered  by  our 
writ  of  scire  facias  against  (here  name 
the  heirs  or  terre-tenants),  heirs  (or 
terre  tenants),  of  the  said  C.  D.,  de- 
ceased; and  wherein  it  was  considered 
that  the  said  A.  B.  have  execution 
thereof;  and  whereof  the  said  (heirs  or 
terre-tenants)  are  convicted,  as  appears 
to  us  of  record.  And  have  those 
moneys  before,  etc.  (return  and  teste 
as  in  an  ordinary  fi.  fa.,  I,  A,  1).  Burr. 
App.   518,    §1039. 

33.     Fieri  Facias    After   No7i    Pros, 
or     A/)irtnatio)i     in     Supreme 
Court. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,    greeting: 

We  command  you,  that  of  the  goods 
and   chattels  of  C.   D.,  in  your  county, 

you  cause  to  be  made  dollars 

(or  a  certain  debt  of  dollars), 

which  A.  B.,  lately  in  our  court  ol 
common    pleas,    in    and    for    the    (city 

and)   county  of  (or  otherwise, 

describing  the  court),  before  the  judges 
thereof  (or  otherwise,  according  to  the 
style  of  the  court),  recovered  against 
the  said  C.  D.,  etc.  (state  the  recov- 
ery) :  Whereof  the  said  C.  D,  is  con- 
victed, as  by  the  inspection  of  the 
record  and  proceedings  thereof,  which 
we  lately  caused  to  be  brought  into  our 
supreme  court  of  judicature,  before  our 

justices  thereof,  at  the  in  the 

city   of  ,   for  certain   supposed 

causes  of  error  therein,  and  w-liich  are 
now  there  remaining,  appears  to  us  of 

record;  and  also dollars,  which 

in  our  said  supreme  court,  before  our 
said  justices  thereof,  were  adjudged 
to  the  said  A.  B.,  according  to  the 
form  of  the  statute  in  sucli  case  made 
and  provided,  for  his  damages,  costs 
and  charges  which  he  had  sustained 
and  expended,  on  occasion  of  the  delay 
of  execution  of  the  judgment  aforesaid, 
on  pretence  of  prosecuting  our  writ  of 
error  brought  thereupon  by  the  said 
C.  D.  against  the  said  A.  B.,  because 
tlie  said  C.  D.  did  not  prosecute  tlie 
said  writ  of  error  with  effect  (or  on 
an  affirmance,  the  said  judgment  being 
in  our  said  court,  before  our  aforo- 
flaid  justices  tliereof,  in  all  tilings  af- 
firmed), whereof  the  said  C.  D.  is  also 


convicted,  as  appears  to  us  of  record. 
And  if  sufficient  goods  and  chattels  of 
the  said  C.  D.  cannot  be  found  in  your 
county,  that  then  you  cause  the  dam- 
ages (or  debt  and  damages),  and  costs 
aforesaid,  to  be  made  of  the  lands, 
tenements,  real  estate  and  chattels 
real,  in  your  county,  whereof  the  said 

C.   I),   was  seised   on   the  day 

of  in   the   year   of   our  Lord, 

one      thousand      eight      hundred      and 
•,    or    at    any    time    afterwards, 


in  whose  hands  soever  the  same  may 
be.  And  have  the  said  moneys  before 
our  said  justices  of  our  supreme  court 
of  judicature  aforesaid,  in  sixty  days 
from  the  receipt  hereof  by  you,  to 
render  to  the  said  A.  B.  for  his  dam- 
ages, costs  and  charges  aforesaid.  And 
have  you  then  there  this  writ.  Wit- 
ness, etc.  (teste  in  the  usual  form). 
Burr.  App.  115,  §227;  Till.  Forms  76. 
3i.  Fieri  Facias  on  Reversal  for 
Costs. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,    greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of  C.   D.,  in  your   county, 

you  cause  to  be  made  dollars, 

and  cents,  which  in  our  court 

for  the  correction  of  errors  were  ad- 
judged to  C.  D.,  for  his  costs  and 
charges  by  him  laid  out  and  expended 
in  and  about  the  prosecution  of  our 
w-rit  of  error  brought  into  our  said 
court  for  the  correction  of  errors,  of 
and  upon  a  judgment  rendered  in  our 
supreme  court  of  judicature  before 
our  justices  thereof,  in  favor  of  A.  B. 
against  the  said  C.  D.,  in  a  plea  of 
(trespass  on  the  case  upon  promises), 
and  which  said  judgment  of  our  said 
justices  of  our  said  supreme  court,  was, 
for  certain  errors  therein,  reversed  by 
our  said  court  for  the  correction  of 
errors;  whereof  the  said  A.  B.  is  con- 
victed as  appears  to  us  of  record;  and 
if  sufficient  goods,  etc.  (conclude  as  in 
usual  form).  Burr.  App.  117,  §22Sa; 
Yates'  Forms  619. 

B.     Under  the  Codes. 

1.     Execution  Af/ainst   Properly. 
The  people  of  the  state   of  New   York, 

to     the     sheriff     of     tho     county     of 

,   greeting: 

W'hereas  judgment  was  rendered  on 
the day  of .  one  thous- 
and eight  hundred  and ,  in  an 

action    in    the   


court,   between 
A.  B.,  plaintiff,  and  Y.  Z.*,  defendant, 
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in  favor  of  tho  said  (naming  .juilp;- 
mont       creditor),       against       the       said 

(debtor)    •*,    for    tho    sum    of  

dollars,  as  api>»'ars  to  ns  by  the  .iudp- 
meutroll,    filod    in     tho    oflice     of     the 

clerk    of   the    county    of  (or, 

of  tho  clerk  of  said  court).  And 
whereas  tho  said  judj,Mnont  was  dock- 
eted   in   your   county,    on    the   

dav  of  -^^ .  in  tho  year  ono  thous- 

.    and 


and    eifiht    hundred    and 

tho  sum  of is  now  actually  duo 


thereon  ^Yith  interest  from  tho  

day  of 1 :  therefore  wc  com- 
mand vou  that  you  satisfy  the  said 
judfjmont  (a)  out  of  the  personal 
property  of  the  said  judgmont  debtor 
■within  your  county;  or  if  sufTieioiit  per- 
sonal property  cannot  be  found,  then 
out  of  tho  real  property  in  your  coun- 
tv  belonffintj  to  suoh  judgment  (Iel>tor 
on    the    day    (a)    wlion    the    said    Judg- 


for      tlio 


of 


dollars, 


as    appears   by    tlio   judf^mont-roU,   filed 

in    tlio    ollice   of    the    clerk    of 

county  (or,  of  said  court).     And  where- 
as   said    judgment    was     docketed     in 

your    county    on    the    day    of 

'■ .    in    tho    year    18 ,   and    tho 

dollars  is  now  actually 


sum  of 

duo    thereon,    with    interest    from    tho 

•  —  day  of  . 

Therefore  we  command  yon  that  you 
satisfy    the    said    judgment    out    of    tho 
personal   jiroperty  of  said  M.  N.  in   the 
hands    of    said     (judgment    debtor)     in 
your   comitv.      And    return    (concluding 
as  in  1,   H,   1).     2  Abb.   Forms  604. 
4.     Execution    for    Spccifio   Meal   or 
Prrsonal    rroprrty. 
(As  in  T,  B,  1,  to  the  **,  continuing): 
For  the  delivery  to    said    (naming   suc- 
cessful party)   of  the  possession  of  the 
following   described    real    (or    personal) 
ment   was  so  docketed   in  your  county,    proi.erty,  viz.:    (describe   the  same   par- 
or    at    anv    time    thereafter,    in    whose     ticniarly),    (and,    if    personal    property, 


hands  soever  the  same  may  be,  and  re- 
turn this  execution  within  sixty  days 
after  its  receipt  by  you,  to  the  clerk 
of  (designating  the  clerk  with  whom 
the   record   of  judgment   is  filed). 

Dated  at  ,  the day 

of  ,   18 . 

(Signature  of  judgment-creditor  or 
his  attorney.)       2  Abb.  Forms  (\0o. 

2.  Execution    Against    Joint    Frop- 

erty  of  All,  and  Separate 
Property  of  Some  of  Defend- 
ants. 
(As  in  preceding  form,  substituting 
instead  of^the  words  between  (a)  (a), 
the  following):  Out  of  the  joint  per- 
sonal property  of  all  the  defendants, 
and  the  separate  personal  property  ot 
the  said  Y.  Z.  (naming  the  defendant 
served)  within  your  county;  or,  if  suf- 
ficient personal  property  cannot  be 
found,  then  out  of  the  real  property 
within  your  county  belonging  jointly 
to  all  the  defendants,  or  separately  to 
the  said  Y.  Z.  on  the  day.  2  Abb. 
Forms  604. 

3.  Execution    Against    Property    in 

Hands  of  Personal  Represen- 
tatives, Etc. 
(As  in  I,  B.  1,  to  the  *,  continuing): 
As  the  executor  of  the  will  (or,  the 
administrator  of  the  goods,  chattels, 
and  credits  which  were)  of  M.  N.,  late 
of  ,  in  the  county  of , 


add.    or    if    a    delivery    thereof    cannot 

bo    had   then   for  dollars,   the 

value  thereof,  duly  assessed),   and  also 

for dollars    (stating  the   sums 

recovered  for  damages  and  for  costs 
in  accordance  with  the  judgiiient)  as 
appears  by  the  judgment-roll,  filed  in 
the  ollice  "of  the  clerk  of  the  county 
of  . 

And  whereas,  the  said  judgment  was 

docketed  in  your  county  on  the 

flay  of  ,  18 (and  the  sum 

of  dollars  with  interest   from 

the day   of ,   18 , 

is  now  actually  due  thereon);  (and 
dollars  additional,  with  in- 
terest as  aforesaid,  in  case  the  property 
is   not   delivered); 

Therefore  we  command  you,  that  you 
deliver   the    said    property   to   the    said 

;  and  that  you  satisfy  the  said 

sum   of dollars   (damages  and 

costs),  with  interest  as  aforesaid  (and, 
also,  in  case  a  delivery  of  the  said 
personal  property  cannot  be  had,  the 
further   sum    of  dollars,   with 


interest  as  aforesaid),  out  of  the  per- 
sonal property  of  the  said  judgment 
debtor  within  your  county;  or  if  suffi- 
cient personal  property  cannot  be 
found,  then  out  of  the  real  property 
in  your  county  belonging  to  such  judg- 
ment debtor  on  the  day  when  the  said 
judgment  was  docketed  in  your  coun- 
ty, or  at  any  time  thereafter,  in  whose 
hands  soever  the  same  may  be;  and 
such  executor  j  return  this  execution,  within  sixty  days 
as      aforesaid,  I  after   its   receipt   by   you,   to    the   clerk 


deceased,    in    favor    of   said    (judgment 
creditor),    and    against    said      (naming 
judgment-debtor)       as 
(or         administrator) 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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of    (designating    the    cleik    -with    whom 
the  judgment   record   is  filed). 

(Date  and  signature  as  in  I,  B,  1.) 
2  Abb.   Forms   605. 

C.     Executions  Against  the  Body. 
1.     Capias     Ad     Satisfaciendum     in 
Assumpsit. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,   greeting: 

We  command  you,  that  you  take  C. 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before  our  justices  of 
our    supreme    court    of    judicature,    at 

the  in   the   city   of  , 

on    the   Monday   of 


next,*  to  satisfy  A.  B.,  plaintiff, 
dollars,  which  the  said  plaint- 
iff, lately,  in  our  supreme  court,  before 
our  said  justices  thereof,  recovered 
against  the  said  defendant  for  his 
damages  which  he  had  sustained,  *  as 
well  by  reason  of  the  not  performing 
certain  promises  and  undertakings  then 
lately  made  by  the  said  defendant  to 
the  said  plaintiff,  as  for  the  costs  ami 
charges  by  the  said  plaintiff  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  defendant  is  convicted,  as  ap- 
pears to  us  of  record.  And  have  you 
then  there  this  writ. 

Witness,  Greene   C.  Bronson,   esquire, 

our    chief   justice,    at    the    in 

the  city  of  • ,  the  <iay 

of  ,    in    the    year    of    our    Lord 

one      thousand      eight      hundred      and 


-,   attorney. 


-,   clerks. 


(Endorsed.)  Supreme  Court.  A.  B.  v. 
C.  D.     Ca.  sa.  Ret.   (May  Term,   1S4G.) 

,   plaintiff's  attorney. 

Levy  (or  receive),  etc.  (as  on  the  fi. 
fa.,  I,  A,  L)  Burr.  App.  117,  §229; 
Till.   Forms    101. 

2.  Capias  Ad  Satisfaciendum  in 
Ihbt. 
As  in  last  form  to  the  first  *,  and 
then  as  follows):  To  satisfy  A.  H., 
plaintiff  (one  thousand)  dollars  of  debt, 
which  he,  lately  in  our  s;iid  court,  be- 
fore our  said  justices  tlicreof,  recovered 
against  the  said  defendant,  and  also 
(forty-seven  dollars  and  seventy  cents), 
which,  in  our  said  court,  were  adju<igcd 
to  the  said  plaintiff  for  the  damages 
which  he  had  sustained,  as  well  by  oc- 
casion of  tlif  detention  of  that  debt, 
as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended; 


whereof  the  said  defendant  is  con- 
victed, as  appears  to  us  of  record.  And 
have  you  then  there  this  writ.  Wit- 
ness, etc.  (as  in  last  form  to  the  end). 
Burr.  App.  118,  §230. 

3.  Capias   Ad    Satisfaciendtim    for 

Plaintif    i7i    Debt,    Q^ii    Tarn. 
(As    in   I,    C,    1,    to   the   first    *,    and 
then    as    follows) :     To    satisfy    A.    B., 
who    sued    as   well    for   us   as   for    him- 
self,  in   that   behalf,   of  a  certain   debt 

of   dollars,    which    he    lately, 

in  our  supreme  court  of  judicature,  be- 
fore our  justices  thereof,  recovered 
against  the  said  C.  D.,  that  is  to  say: 
one  moiety  thereof  to  the  said  A.  B. 
who  sued  as  aforesaid,  to  his  own 
proper  use,  and  the  other  moiety  there- 
of to  our  own  proper  use  (and  if  the 
judgment    were    for    costs,    add,    "and 

also  dollars,  which  in  our  said 

court,  before  our  said  justices  there- 
of, were  adjudged  to  the  said  A.  B., 
who  sued  as  aforesaid,  and  with  his  as- 
sent, according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended"), 
whereof  the  said  C.  D.  is  convicted, 
as  appears  to  us  of  record,  etc.  (as 
in  L  C,  1,  to  the  end).  Burr.  App.  118, 
§231;  Till.  Forms  101. 

4.  Capias     Ad     Satisfaciendum     in 

Ttrplcvin  for  Plaintiff. 
(As  in  T,  (',  1,  to  the  second  *,  and 
then  as  follows) :  As  well  on  occasion 
of  the  taking  and  unjustly  detaining 
of  the  goods  and  chattels  of  tlie  said 
plaintiff,  as  for  his  costs  and  charges 
Ijy  him  about  his  suit  in  that  behalf 
expended;  whereof  the  said  defendant 
is  convicted,  as  appears  to  us  of  rec- 
ord, etc.  (as  in  T,  O,  1,  to  the  end). 
Burr.  App.   119,   §232;   Till.   Forms   103. 

5.  Capias     Ad    Satisfaciendum    in 

Trespass. 

(As  in  T,  C,  1,  to  the  second  *,  and 
then  as  follows) :  As  well  on  occasion 
of  a  certain  trespass  (and  assault) 
then  lately  committed  by  the  said  de- 
fendant against  the  said  plaintiff,  as 
for  the  costs  and  charges  by  the  said 
plaintiff  about  his  suit  in  that  behalf 
expended;  whereof,  etc.  (as  in  T,  C,  1, 
to  tho  end).     Burr.  App.  119,  §234. 

G.     Capias    Ad    Satisfaciendum     in 
Case. 

(As  in  T,  C,  1,  to  the  second  *,  and 
then  as  follows):  As  well  on  occasion 
of  a  certain  grievance  then  lately  com- 
mitted   by    the    said    defendant    against 
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the  said  iilnintiff.  as  for  tlio  costs  and 
charpos  by  tho  said  plaint itV  about  his 
suit  in  tiiat  bt«half  oxiuMidod;  where- 
of, etc.  (as  in  I,  C,  1,  to  the  end).  Burr. 
App.  11 1>.  §235. 

7.     Capias     Ad     Satisfaciendum     in 
Trover. 

(As  in  T.  C.  1.  to  the  second  *,  and 
then  as  follows):  As  well  on  occasion 
of  the  converting  and  disposing  of  cer- 
tain goods  and  chattels  of  the  said 
plaintitf.  by  the  said  defendant,  as  for 
the  costs,  etc.  (as  in  T,  C,  1,  to  the 
end).  Burr.  App.  120,  §236;  Till.  Forms 
102. 

S.     Capias     Ad    Satisfaciendum    on 
Nan    Pros,    for   Not    Declaring. 

(As  in  I,  C,  1,  to  the  *,  and  then  as 
follows):    To   satisfy   C.    D.,    defendant, 

dollars  (the  defendant 's  taxed 

costs),  which  lately,  in  our  supreme 
court  of  judicature,  before  our  afore- 
said justices  thereof,  were  adjudged  to 
the  said  defendant,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  for  his  costs  and  charges 
by  him  laid  out  in  and  about  his  de- 
fence *  of  and  upon  our  certain  writ 
of  capias  ad  respondendum,  issued  out 
of  our  said  court,  before  our  aforesaid 
justices  thereof,  at  the  suit  of  the  said 
plaintiff,  against  the  said  defendant, 
for  that  the  said  plaintiff  had  not  de- 
clared thereupon,  in  our  said  court,  be- 
fore our  said  justices,  against  the  said 
defendant,   before  the   end   of 


term,    in    the    year    of    our     Lord     one 

thousand    eight    hundred   and   , 

being  the  next  term  after  the  appear- 
ance of  the  said  defendant,  at  the  suit 
of  the  said  plaintiff,  whereof  the  said 
plaintiff  is  convicted  as  appears  to  us 
of  record,  etc.  (as  in  I,  C,  1,  to  the 
end).  Burr.  App.  120,  §237;  Till. 
Forms   111. 

9.  Capias  Ad  Satisfaciendum  on 
Nan  Pros,  for  Not  Keplying. 
(As  in  the  last  form  to  the  *,  and 
then  as  follows):  In  a  certain  action 
of  trespass  on  the  case  (or,  as  the 
action  is),  then  lately  commenced  and 
depending  in  our  said  court,  before  our 
aforesaid  justices  thereof,  at  the  suit 
of  the  said  plaintiff,  against  the  said 
defendant,  for  that  the  said  plaintiff 
had  not  replied  to  certain  pleas  then 
lately  pleaded  by  the  said  defendant  in 
the  said  action,  or  further  prosecuted 
the  same;  whereof,  the  said  plaintiff  is 
convicted,  etc.  (as  in  T,  C,  1,  to  the 
end).  Burr.  App.  120,  §238;  Till. 
Forms  112. 


10.  Capias    Ad    Sutisfaciotdum    on 

Judgment  as  in  Case  of  Non- 
suit. 
(As  in  I,  C,  7,  to  the  *,  and  then 
as  follows):  In  a  certain  action  of 
trespass  on  the  case  (or  as  the  action 
is),  then  lately  commenced  and  depend- 
ing in  our  said  court,  before  our  afore- 
saiil  justices  thereof,  at  the  suit  of  the 
said  plaintilV,  against  the  said  defend- 
ant, for  that  the  said  plaintiff"  had 
neglected  to  bring  a  certain  issue  be- 
fore then  joined  in  the  said  action, 
on  to  be  tried,  according  to  the  course 
and  practice  of  our  said  supreme  court, 
whereof  the  said  plaintiff  is  convicted, 
as  appears  to  us  of  record,  etc.  (as 
in  I.  r,  1,  to  the  end).  Burr.  App. 
120,    §239;    Till.    Forms   112, 

11.  Capias    Ad    Satisfaciendum    on 

Nonsuit. 
(As  in  I,  C,  7,  to  the  *,  and  then 
as  follows) :  In  a  certain  action  of 
trespass  on  the  case  (or  as  the  action 
is),  lately  brought  in  our  said  supreme 
court,  before  our  said  justices  thereof, 
by  the  said  plaintiff,  against;  the  said 
defendant,  for  that  the  said  plaintiff' 
did  not  prosecute  the  said  action; 
whereof  the  said  plaintiff  is  convicted, 
etc.  (as  in  I,  C,  1,  to  the  end).  Burr. 
App.    121,    §240;    Till.   Forms    112. 

12.  Capias    Ad    Satisfaciendum    on 

Verdict  for  Defendant. 
The  people  of  the  state   of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  that  you  take 
A.  B.,  if  he  may  be  found  in  your 
county,  and  him  safely  keep,  so  that 
3'ou  may  have  his  body  before '  our 
justices  of  our  supreme  court  of  judi- 
cature, at  the ,  in  the  city  of 

,    on    the      (first     Monday     of 

■ next),    to    satisfy    C.    D.,    de- 
fendant,    dollars  and  • 

cents),  which  lately,  in  our  supreme 
court  of  judicature,  before  our  afore- 
said justices  thereof,  were  adjudged  to 
the  said  defendant,  according  to  the 
form  of  the  statue  in  such  case  made 
and  provided,  for  his  costs  and  charges 
by  him  laid  out,  in  and  about  his  de- 
fense, in  a  certain  action  of  trespass 
on  the  case  (or  as  the  action  is),  lately 
prosecuted  in  our  said  supreme  court, 
before  our  aforesaid  justices  thereof, 
by  the  plaintiff,  against  the  said  de- 
fendant; whereof  the  said  plaintiff  is 
convicted,  etc.  (as  in  T,  C,  1,  to  the 
end).  Burr.  App.  121,  §241;  Till.  Forms 
1113. 
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13.  Capias       Ad       Satisfaciendum, 

Alias. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  as  we  have  before 
commanded  you,  that  you  take,  etc.  (as 
in  any  other  writ  of  capias  ad  satis- 
faciendum, altering  the  return  and  teste 
to  suit  the  case).     Burr.  App.  121,  §24:i. 

14.  Capias       Ad       Satisfaciendum, 

Pluries. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

We  command  you,  as  we  have  often- 
times before  commanded  you,  that  you 
take,  etc.  (as  in  any  other  ca.  sa.,  alter- 
ing the  return  and  teste  to  suit  the 
case).     Burr.  App.  122,  §243. 

15.  Capias  Ad  Satisfaciendum,  Tes- 

tatum in  Assumpsit. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

Whereas    we    lately    commanded    our 

sheriff  of  the  county  of ,  that 

he  should  take  C.  D.,  defendant,  if 
he  should  be  found  within  his  county, 
and  him  safely  keep,  so  that  he  might 
have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  a 
certain  place  and  on  a  certain  day  now 

past,  to  satisfy  A.  B.,  plaintiff,  

dollars,  which  he  lately  in  our  said 
supreme  court,  before  our  aforesaid 
justices  thereof,  recovered  against  the 
said  defendant  for  the  damages  which 
he  had  sustained,  as  well  by  reason 
of  the  not  performing  certain  promises 
and  undertakings  then  lately  made  by 
the  said  defendant  to  the  said  plaintiff, 
as  for  his  costs  and  damages  by  him 
about  his  suit  in  that  behalf  expended; 
whereof  the  said  defendant  was  con- 
victed, as  apjteared  to  us  of  record; 
and  tiiat  he  should  have  then  and  there 
that  writ.  And  our  sheriff  of  the 
county  of ,  on  that  day  re- 
turned to  our  said  court,  that  the  said 
defendant  was  not  found  witliin  his 
county:  whereupon,  on  behalf  of  the 
said  plaintiff,  it  is  sufficiently  testified 
to  our  said  court  that  the  said  defend- 
ant does  lurk  and  secret  himself  in 
your  county.  Therefore  we  command 
you,  that  you  take  him,  if  he  shall  be 
found  within  your  county,  and  him 
safely  keep,  so  that  you  may  have  his 
body  Ijefore  our  justices  of  our  said 
supreme  court  of  judicature,  at  the 
in    the   city   of ,    on 


-)    next, 


the    (first    Monday    of   

to  satisfy  the  said  plaintiff  for  the 
damages,  costs  and  charges  aforesaid; 
and  have  you  then  there  this  writ. 
Witness,  etc.  (teste  in  ordinary  form, 
as  in  I,  C,  1).  Burr.  App.  122,  §244; 
Till.   Forms  113. 

16.  Capias  Ad  Satisfaciendum,  Tes- 

tatum in  Debt. 
The  people  of  the  state  of  New  York, 

to    the     sheriff      of     the     county     of 

,  greeting: 

Whereas    we    lately    commanded    our 

sheriff  of  the  county  of ,  that 

he  should  take  C.  D.  (recite  the  ca.  sa. 
as  above,  with  the  necessary  changes). 
And  our  said  sheriff,  etc.,  on  that  day 
returned,  etc.  (as  in  last  form  through- 
out, except  that  for  "damages"  you 
say,  "debt  and  damages").  Burr. 
App.   122,    §245. 

17.  Capias    Ad    Satisfaciendum    on 

Scire  Facias  on  Judgment  in 
Debt. 
The  people  of  the   state   of  New  York, 

to     the     sheriff     of     the     county     of 

,   greeting: 

We  command  you,  that  you  take  C 
D.,  if  he  may  be  found  in  your  county, 
and  him  safely  keep,  so  that  you  may 
have  his  body  before  our  justices  of 
our  supreme  court  of  judicature,  at  the 

in    the    city    of ,    on 

the   (first  Monday  of next,  to 

satisfy  A.  B.,  plaintiff,  dol- 
lars of  debt  which  he  lately  in  our  said 
court,  before  our  said  justices  thereof, 
recovered    against    the    said    defendant, 

and  also dollars  and 

cents),  which  in  our  said  court  were 
adjudged  to  tlie  said  plaintiff  for  the 
damages  which  he  had  sustained,  as 
well  by  occasion  of  the  detention  of 
that  debt  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf 
expended  (if  the  action  were  for  dam- 
ages, vary  the  form  as  in  I,  C,  1), 
whereof  the  said  defendant  was  con- 
victed, as  appears  to  us  of  record.    And 

also dollars   (the  costs  of  the 

scire  facias),  which  in  our  said  court, 
before  our  aforesaid  justices  tliereof, 
were  ailjudged  to  the  said  plaintiff,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  ami  provided,  for  his 
costs  and  charges  by  him  laid  out  in 
and  about  the  jjrosecution  of  our  writ 
of  scire  facias  for  having  execution 
upon  the  said  judgment  for  the  del)t 
and  damages  (or  damages),  aforesaid; 
and  whereupon  it  was  considered  in 
our    same    court,    before    our    aforesaid 
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justioos  thoroof.  tliat  tlu>  sai.l  jjlaintin 
shoiiUl  h:ivo  his  oxcc-ution  a^'aiiist  tin'' 
said  liofi'iulaiit.  of  tlu«  debt  aiul  (lain- 
a^ji's  (or  iiamu>:t's").  aforesaid,  accordiiij,' 
to  tho  I'oroo,  I'unn  and  effect  of  the 
said  reeovery,  as  also  appears  to  us  of 
record.  And  have  yon  then  there  this 
writ.  Witness,  etc*  (as  in  1,  C,  1,  to 
the  end).     Burr.  App.   123,  gLMoa. 

D.  Kxtrution      A/fuinst      the     Person 

{Code). 
(As  in  I,  B,  1,  to  the  t,  continuing): 
And  whereas,  an  execution  against   the 

property  of  the  said has  been 

duly  issued  to  the  sheriff  of  the  county 

of  ' (or  to  you),  and   returned 

unsatisfied;  therefore  we  command  you, 

that  you  arrest  the  said ,  and 

commit  liim  (or  them)  to  the  jail  of 
your  county  until  he  (or  they)  shall 
pay  the  said  judgment,  or  be  discharged 
according  to  law.  And  return  (con- 
cluding as  in  I,  B,  1).  2  Abb.  Forms 
605. 

E.  Setting   Aside   Execution. 

1.  Notice  of  Motion   To  Set  Aside 

Fieri  Farias  as  Irregular. 
Sir:  Please  to  take  notice  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  of  the  city  of  Al- 
bany, on  the  first  Tuesday  of 

next,  that  the  writ  of  fieri  facias  issued 
in  this  cause,  and  all  the  proceedings 
■which  have  been  had  thereupon,  be  set 
aside  for  irregularity,  with  costs,  and 
that  the  goods  of  the  defendant  taken 
and  levied  ujion  by  virtue  of  the  said 
writ  be  discharged  from  the  said  levy 
(or  if  the  goods  have  been  sold,  "that 

the    sum    of levied    and    paid 

into    the    hands    of    the    sheriff    of    the 

county  of be   restored   to   the 

defendant,  and  that  the  said  sherill 
retain  the  same  in  his  hands  until  the 
further  order  of  this  court"),  or  for 
such  other  rule  or  order  as  the  court 
may  direct.     Burr.  App.  21  o,  §434. 

2.  Order  To  Set  Aside  Fieri  Facias 

as  Irregular. 
On  motion  of  Mr.  H.,  of  counsel  for 
the  defendant,  and  after  hearing  coun- 
sel in  oiJposition  thereto,  ordered,  that 
the  fieri  facias  issued  in  this  cause  be, 
and    the    same   is    hereby   set   aside    for 

irregularity  with dollars  costs, 

and  that  the  goods  of  the  defendant, 
taken  and  levied  upon,  by  virtue  of  the 
»aid  writ,  be  discharged  from  the  said 


lew    (or    otherwise,    as    thi^    rule    may 
(lirl-ct).      Burr.    App.   4()7,    §949, 

3.     Nolirc  of  Motion    To  Set   Aside 

('(tpids  Ad  Satisfaciendum  as 

Irregular. 

Sir:      IMease   to   take   notice   that,   on 

tho  affidavit,  with  a  copy   whereof  you 

are   herewith   served,  this  court   will    bo 

moved,  at  the  next  special  term,  to   bo 

held    at    the of    the    city    of 

.     on     the     first     Tuesday     of 

next,  that  the   writ  of  capias 


ad   satisfaciendum    issued    in   this   cause 

to  the  sheriff  of  the  county  of 

be  set  aside  for  irregularity  with  costs; 
and  that  the  defendant  be  discharged 
from  the  custody  of  the  said  sheriff'; 
or  for  such  other  rule,  etc.  Dated 
(March  17th,  1846).  Burr.  App.  216, 
§434a. 

4.  Order  To  Set  Aside  a  Capias  Ad 

Satisfaciendum  as  Irregular. 
On  motion,  etc.,  ordered  that  the 
capias  ad  satisfaciendum,  issued  in  this 
cause  be  set  aside  for  irregularity,  with 
ten  dollars  costs  (and  that  the  defend- 
ant be  discharged  from  the  custody  of 
the  sheriff  of  on  his  stipulat- 
ing not  to  bring  an  action  for  false 
imprisonment).     Burr.  App.  467,   §94ya. 

5.  Notice  of  Motion   To  Set  Aside 

Execution . 
Take  notice  that  on  the  affidavit  of 
which  a  copy  is  herewith  served,  and 
on  the  judgment  and  proceedings  in  this 
cause,  the  undersigned  will  move  the 
court    at   a   special    term   thereof    to    be 

held   at on   the day 

of  ,  18—,  at  o'clock 

in  the  noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  that  the 
execution  issued  in  this  action  be  set 
aside  with  costs,  and  that  tlie  money 
levied  thereon  be  restored  to  the  de- 
fendant with  interest  thereon  from  the 
time  of  such  levy. 

6.  Order    Setting    Aside    Execution 

and  Making  Restitution 
(Code). 

On  reading  and  filing  the  affidavit  of 
W.  X.,  and  on  motion  of  O.  P.,  for 
the  defendant,  and  after  hearing  Q.  R. 
(or  and  on  j)roof  of  service  of  due  no- 
tice of  this  motion,  and  no  one  appear- 
ing) for  the  plaintiff,  in  opposition 
thereto: 

Ordered,  that  the  execution  issued  in 
this  action   be,  and  the  same  is  hereby 

set    aside    with   dollars   costs, 

and  that  the  moneys  levied  thereon  be 


restored  to  the  defendant,  with  interest 
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thereon  from  the  time  of  such  levy. 
2  Abb.  Forms  607. 

F.     Indorsements    (Code). 

1.  Indorsement   on   Execution. 
Levy    $ ,    with    interest    from 

the  (date  of  entering  judgment),  be- 
sides your  fees. 

(Date   and   signature   as  in   I,  B,   1.) 
(Address  to   sheriff.)      2   Abb.   Forms 
606. 

2.  Indorsement  on  Execution   on   a 

Judgment       by       Confession, 
Where    the   Debt    is   Not    All 
Due. 
Levy  $ ,  with  interest   there- 
on from  the  day  of , 

18 — ,  being  the  amount  now  due  on  the 
judgment  within  mentioned,  and  also 
levy  $ ,  costs  thereof,  with  in- 
terest   thereon    from   the day 

of  ,   18 — ,  besides  j-our  fees. 

(Date  and   signature   as   in   I,   B,   1.) 
(Address  to  sheriff.)     2  Abb.  Forms 
606. 

3.  Indorsement  on  Execution  Where 

Judgment  is  for  Debt  Secured 
by  Mortgage. 

Levy   $ ,    with   interest   from 

the day    of   ,    18 — , 

besides  your  fees;  but  not  out  of  any 
part  of  (describing  the  property),  being 
the  premises  mortgaged  by  the  defend- 
ant to ,  by  mortgage,  dated  the 

day    of    ,    18 — ,    and 

recorded   in   the   office   of   the  

of  the  county  of  ,  liber 


D.,  of  which  he  was  seised  or  possessed 

on   the day   of  ,   one 

thousand    eight   hundred   and 


of  mortgages,  page 


-,  for  secur- 


ing  the    debt    for   which   the   judgment 

herein  was  rendered. 

(Date   and   signature   as   in   I,   B,   1.) 
(Address   to   sheriff.)      2  Abb.   Forms 

606. 

G.  Sheriff's  Certificate  of  Sale  of 
Ileal  Estate. 

I,  W.,  J.  (late)  sheriff  of  the  (citj 
and)  county  of ,  do  hereby  cer- 
tify that  by  virtue  of  a  certain  writ 
of  fieri  facias,  issued  out  of  and  under 
the  seal  of  the  (supreme  court  of  judi- 
cature of  the  people  of  the  state  of 
New  Yorlt),  in  which  A.  B.  is  plaintitf 
and  C.  D.  is  defendant  (or  in  favor  of 
A.  B.,  plaintiff,  against  C.  D.,  defend- 
ant), to  me  directed  and  delivered,  I 
did  this  day,  in  the  manner  provided 
by  statute,  sell   at  public   vendue,  unto 

D.  L.,  of  ,  for  the  sum  of  five 

thousand  dollars,  he  being  the  highest 
V>idder,  and  that  being  tho  highest  price 
hidden  for  the  same,  all  the  right,  title 
and   interest  of   the   S3^\(\  defendant  C. 


or  at  any  time  afterwards,  of,  in  and 
to  all  that  certain  lot  or  parcel  of  land, 
situate,  etc.  (describing  the  property 
partieularh'),  together  with  all  and  sin- 
gular the  appurtenances  thereunto  be- 
longing, or  in  any  -wise  appertaining. 
And  I  do  further  certify  that  the  pur- 
chase money  so  bidden  as  aforesaid  has 
been  paid  to  me,  and  that  the  said  pur- 
chaser will  be  entitled  to  a  conveyance 

for  the  said  premises,  on  the  • 

day    of ,    one    thousand    eight 

hundred  and  unless  the   same 

shall  be  sooner  redeemed,  according  to 
the  statute.  Given  under  my  hand 
this    dav    of ,     one 


thousand   eight    hundred   and  . 

W.  J.,   (late)   sheriff. 
Burr.   App.   585,   §1148. 

H.     Venditioni  Exponas. 

1.     Venditioni      Exponas,      General 
Form. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

,  greeting: 

Whereas,  by  our  writ  we  lately  com- 
manded j-ou,  that  of  the  goods  and 
chattels  of  C.  D.,  defendant,  in  your 
county,  etc.  (here  recite  the  fi.  fa.  to 
the  end).  And  you  at  that  day  re- 
turned to  our  said  justices,  at  the 
in  the  city   of ,  that 


by  virtue  of  the  said  writ  to  you  di- 
rected, you  had  taken  goods  and  chat' 
teks  of  the  said  defendant,  to  tlip  value 
of  the  damages  (or  debt  and  damages), 
aforesaid,  which  said  goods  and  chat- 
tels remained  in  your  hands  unsold,  for 
want  of  buyers:  Therefore  we,  being 
desirous  that  the  said  plaintiff  should 
be  satisfied  his  damages  (or  debt  and 
damages),  aforesaid,  command  you,  that 
you  sell,  or  cause  to  be  sold,  the  goods 
and  chattels  of  the  said  defendant,  by 
you  in  form  aforesaid  taken,  and  every 
part  thereof,  for  the  best  price  that 
can  be  got  for  the  same,  and  at  least 
for  the  damages  (or  debt  and  damages) 
aforesaid.  And  have  the  money  arising 
from  such  sale  before  our  said  justices 
of  our  supreme  court  aforesaid,  at  the 
(capitol  in  the  city  of  Albany),  on 
the  (first  Monday  of  January)  next, 
to  render  to  the  said  plaintiff,  for  his 
damages  (or  debt  and  damages)  afore- 
said. And  have  you  then  there  thia 
writ. 
Witness,  Greene  C.  Bronson,  csquire^j 
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our    chief    justioo,    at    tlio in  |  iikuIo  of  tlio  real  oslato  in  your  county, 

tho  city  of  ,  tlio  third  Monday  i  whereof  the  said  defendant  was  seised, 

of  '. ,   in   the   year    of    our   Lord  |  on  tlie   (tenth  day  of ),  in   tho 


one      thousand      eight 


hundred 

clerks 


and 


— ,  attorney. 


Burr.  Api>.   IL'S,  §240;  Till.  Vornia  94. 

2.     ]'tiiditii)iii     Kj-ponax     for    Part, 

Combiiitd    n  ith    Ft.    Fa.    ftrf 

the   Kisiiluc. 

The  pooplo  of  the  state  of  New  York, 

to     tho     sheriff     of     tho     county     of 

-,  greeting: 

Whereas,  by  our  writ  we  lately  com- 
manded you,  that  of  the  goods  and 
chattels  of  C.  D.,  defendant,  in  your 
county,  etc.  (reciting  the  fi.  fa.).  And 
you  lit  that  day  returned  to  our  said 
justices  of  our  supreme  court,  at  tho 
in  the  city  of ,  afore- 
said, that,  by  virtue  of  the  said  writ 
to  you  directed,  you  had  taken  goods 
and'  chattels  of  the  said  defendant,  to 
the  value  of  (two  hundred)  dollars, 
parcel  of  the  damages  (or  debt  and 
damages),  aforesaid;  which  said  goods 
and  chattels  remained  in  your  hands 
unsold  for  want  of  buyers,  and  there- 
fore that  you  could  not  have  that 
money  before  our  said  justices  of  our 
supreme   court   of  judicature   aforesaid, 

at  the ,  in  the  city  of , 

at  the  day  aforesaid:  and  that  the  said 
defendant  had  no  other  or  more  goons 
or  chattels  in  your  county,  whereof  you 
could  cause  to  be  made  the  residue  of 
the  damages  (or  debt  and  damages), 
aforesaid,  or  any  part  thereof,  as  by 
the  said  writ  you  were  commanded. 
Therefore,  we  command  you,  that  you 
expose  to  sale  the  goods  and  chattels 
of  the  said  defendant,  by  j'ou  in  form 
aforesaid  taken,  and  have  the  said 
(two  hundred)  dollars,  parcel  of  the 
damages  (or  debt  and  damages)  afore- 
said, before  our  said  justices  of  our  su- 
preme court  of  judicature  aforesaid,  at 

the in   the  city   of  , 

on  the  (third  Monday  of ) ,  next, 

to  render  to  the  said  plaintiff  for  so 
much  of  the  damages  (or  debt  and 
damages)  aforesaid:  We  also  command 
you,  that  of  the  goods  and  chattels  of 
the  said  defendant,  in  your  county, 
you  cause  to  be  made  dollars, 


year    of    our    Lord    one   thousand    eight 

Inindred   and  ,   or  at   any   time 

afterwards,  in  whoso  hands  soever  the 
same   may  he:      And   have  that  money, 

tog(>ther  with  the  said dollars, 

parcel  of  the  damages  (or  debt  and 
dama,ges)  aforesaid,  before  our  said 
justices  of  the  supremo  court  of  judi- 
cature aforesaid,  at  the  day  and  place 
aforesaid,  to  render  to  the  said  plaintiff 
for  his  damages  (or  debt  and  damages) 
aforesaid:  And  have  you  then  there 
tliis  writ.  Witness,  etc.  (as  in  preced- 
ing form  to  the  end).  Burr.  App.  124, 
§247;   Till.   Forms  94. 

11.    Actions, 

A.     Declarations. 

1.     Declaration    on    a    Final    Judg- 
ment. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  comes  into  this  court, 
according  to  the  form  of  the  statute 
authorizing  the  commencement  of  suits 
by  declaration,  and  complains  of  C.  D., 
defendant  in  this  suit,  of  a  plea  that 
he  render  to  the  said  plaintiff  the  sum 

of  dollars  and  cents  (the 

amount  of  the  judgment  as  docketed), 
lawful  money  of  the  United  States  of 
America,  which  he  owes  to,  and  un- 
justly detains  from  him.  For  that 
whereas  the  said  plaintiff  heretofore, 
to-wit,  in  the  term  of  (May),  in  the 
year   of    our   Lord    one   thousand    eight 

hundred  and ,  in  the   (supreme 

court    of    judicature    of    the    people    of 

the  state  of  New  York),  at  the 

in    the    city    of    ,    before    the 

aforesaid  justices  thereof,  by  the  con- 
sideration and  judgment  of  the  said 
court,  recovered  against  the  said  de- 
fendant the  said  sum  of  money  above 
demanded,  which,  in  and  by  the  said 
court,  were  then  and  there  adjudged 
to  the  said  plaintiff,  for  his  damages 
which  he  had  sustained,  as  well  by 
reason  of  the  non-performance,  by  the 
said  defendant,  of  certain  promises  and 
undertakings,  then  lately  made  by  the 
said  defendant  to  the  said  plaintiff,  as 
for  his  costs  and  charges,  by  him  about 
his  suit  in  that  behalf  expended  (if 
in  debt,  after  the  words,  "recovered 
against  the  said  defendant,"  add,  "as 

well  a  certain  debt  of  dollars, 

as  also dollars,  which,  in  and 


residue  of  the  damages  (or  debt  and 
damages)  aforesaid.  And  if  sufficient 
goods  and  chattels  of  the  said  defend- 
ant   cannot    be    found    in    your   county, 

that   then   you    cause    the   damages    (or    by  the  said  court,  before  the  aforesaid 
debt    and    damages)     aforesaid,    to    be  [  justices    thereof,    were    then    and    therq 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


JUDGMEXTS  AXD  DECEEES,  EXFORCEMEXT  OF      743 


adjudged  to  the  said  plaintiff,  for  his 
damages  whicli  he  has  sustained,  as 
well  by  reason  of  the  detention  of  the 
said  debt,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf 
expended) ;  whereof  the  said  defend- 
ant was  convicted,  as  by  the  record 
and  proceedings  thereof,  remaining  in 
the  said  court,  before  the  aforesaid 
justices  thereof,  more  fully  appears; 
which  said  judgment  still  remains  in 
full  force  and  effect,  not  reversed,  sat- 
isfied, or  otherwise  vacated:  And  the 
said  plaintiff  hath  not  obtained  any 
execution  or  satisfaction  of  or  upon 
the  said  judgment  so  recovered  as 
aforesaid:  Whereby  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend- 
ant the  said  sum  of  money  above  de- 
manded. Nevertheless  the  said  defend- 
ant (although  often  requested  so  to  do) 
hath  not  as  yet  paid  the  said  sum  of 
money  above  demanded,  or  any  part 
thereof,  to  the  said  plaintiff,  but  hath 
hitherto  wholly  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do. 
To  the  damage  of  the  said  plaintiff 
of  one  hundred  dollars  (enough  to  cover 
interest,  etc.),  and  therefore  he  brings 
his   suit,   etc.     Burr.   App.   27S,    §546. 

2.  Declaration    on    Judyment     for 

Defendant. 
(Same  as  in  preceding  form,  to  and 
including  the  words,  "  recovered  against 
the  said  defendant,"  and  then  proceed 
as  follows):  the  sum  of  dol- 
lars, above  demanded,  which  in  and  by 
the  said  court  of  the  said  people,  be- 
fore the  aforesaid  justices  thereof,  were 
adjudged  to  the  said  plaintiff,  and  with 
his  assent,  for  his  costs  and  charges, 
by  him  laid  out  and  expended  in  and 
about  his  defense  of  a  certain  action 
of  trespass  on  the  case  on  promises 
(or  as  the  action  is),  then  lately  prose- 
cuted in  the  said  court  by  the  said 
defendant  against  the  said  plaintiff, 
whereof  the  said  defendant  was  con- 
victed, as  by  the  record,  etc.  (same  as 
in  preceding  form  to  the  end).  Burr. 
App.  279,  8.J47. 

3.  Declaration  on  a  Justice's  Judg- 

ment. 
For  that   whereas,   heretofore,   to-wit, 

on    the day    of   ,    in 

the  year  eighteen  hundred  and 


then  (and  still)  being  a  justice  of  the 
peace  in  and  for  the  said  county,  and 
having  authority  under  and  by  virtue 
of  article  two,  part  three,  title  four, 
chapter  two  of  the  revised  statutes  of 
this  state,  entitled  "Of  the  jurisdic- 
tion of  justices'  courts,"  and  the  act 
amending  the  same,  passed  May  14th, 
1S40,  entitled  "An  act  concerning 
justices'  courts,"  to  hold  courts  for 
the  trial  of  actions  of  assumpsit  in 
certain  cases.  The  said  summons  was 
issued  by  and  under  the  hand  of  the 
said  justice,  directed  to  any  constable 
of  the  said  county,  commanding  him 
to  summon  the  said  C.  D.  to  be  and 
appear     before     the     said     justice,     at 

,   in   the   said   town   of   W.,   on 

the day   of  ,   in   the 

year  eighteen  hundred  and ,  at 

o'clock    in    the   afternoon,    to 


at  the  town  of  W.,  in  the  county  of 
A.,  the  said  A.  B.  commenced  an  action 
of  assumpsit  against  the  said  C.  D., 
then  (and  still)  being  a  resident  of  the 
said  county,  by  summons  before  J.  S., 


answer  the  said  A.  B.  in  a  plea  of  tres- 
pass on  the  case;  and  was  by  the  said 
justice  delivered  to  I.  J.,  then  (and 
still)  being  a  constable  of  the  said 
county,  who  afterwards,  and  before  the 
time  of  appearance  therein  mentioned, 
returned  the  same  to  the  said  justice, 
with  a  return  thereupon  in  writing, 
with   his   name   signed   thereto,  that   he 

had,   on  the  day  of , 

in  the  year,  etc.,  served  the  same  upon 
the  said  C.  D.  personally.  At  which 
said  time  and  place  of  appearance  men- 
tioned in  the  said  summons  (if  the 
defendant    did    not    appear),    the    said 

A.  B.  appeared  before  the  said  justice, 
and  the  said  C.  D.  did  not  appear,  then 
nor  within  one  hour  thereafter,  but 
therein  made  default.  (If  the  defend- 
ant  did   appear,   then   say:    the   said  A. 

B.  and  C.  D.  appeared  before  the  said 
justice,  and  the  said  A.  B.  declared 
against  the  said  C.  D.  upon  an  account 
for  work  and  labor  (or  as  the  case 
may  be),  and  claimed  damages  to  the 
amount  of  one  hundred  dollars  only 
(if  the  defendant  appeared  and  plead- 
ed, say) :  to  which  the  said  C.  D. 
pleaded  the  general  issue;  the  said  just- 
ice then  holding  a  court  by  authority 
of  the  acts  aforesaid,  for  the  trial  of 
the  said  action.  And  siich  proceedings 
were  thereupon  had  before  the  said 
justice,  that  the  said  A.  B.,  afterwards, 

to-wit,  on  the day  of , 

in  the  year,  etc.  (or,  if  judgment  was 
rendered  the  same  day,  "on  the  day 
and  year  last  aforesaid"),  at  the  place 
aforesaid,  by  the  consideration  and 
judgment  of  the  said  justice,  recovered 
against    the    said    C.    D.    the    sum     of 
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aoUars.    for    liis    d:imii|jos   and 

costs  therein  ailjiulpod  to  the  saiil  A.  W. 
by  the  said  justice,  ami  wliereuf  the 
sail!  C.  D.  is  convieted.  \Vliieh  said 
jiidjjmont  still  remains  in  full  force 
and  efTect,  wholly  unsatisfied,  not  paiii 
nor  reversed,  annulled,  nor  set  aside, 
nor  hath  the  said  A.  B.  had  execution 
thereof.  Whereby  an  action  hath  ac- 
crued, etc.  (conclude  in  the  ordinary 
form).  Burr.  App.  1279,  §548;  1  Humph. 
Prcc.  682. 

4.  Declaration  on  Jutl;imcnt  of 
Forcifjn  Court. 
For  that  whereas,  heretofore,  to-wit, 
on,  etc.,  a  certain  decree  and  sentence 
was  made,  in  and  by  his  majesty's 
court  of  sessions  in  Scotland,  to-wit, 
at,  etc.  (venue),  in  a  certain  matter 
then  depending  in  the  same  court, 
wherein  the  said  plaintiff  was  pursuer, 
and  the  said  defendant  was  defender, 
by  which  said  decree  it  was  found,  and 
the  lords  of  council  and  sessions  being 
the  judges  of  the  same  court,  did  there- 
by then  and  there  find  the  said  defend- 
ant  liable   to   the   said   plaintiff   in   the 

sum   of  £ sterling,  as   the   said 

plaintiff's  salary  for  eighteen  nights 
he  had  been  engaged  to  perform  by  the 
said  defendant  at  certain  theatres,  etc. 
(set  out  the  adjudicatory  part  of  the 
decree  carefully),  as  by  the  said  decree 
and  sentence  more  fully  appears,  of 
which  said  decree  and  sentence  the  said 
defendant  afterwards,  to-wit,  on  the 
day  and  year  aforesaid,  at,  etc.  (venue) 
aforesaid,  had  notice,  which  said  decree 
and  sentence  still  remain  in  full  force 
and  effect,  not  in  any  wise  reversed, 
set  aside  or  otherwise  vacated;  and 
the  said  plaintiff  hath  not  obtained  any 
satisfaction  of  or  upon  the  said  decree 
or  sentence  for  the  said  several  sums 
of  money  so  decreed  and  ordained  as 
aforesaid,  whereby  an  action  hath  ac- 
crued to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend- 
ant  the   said   sum   of  £ ,   parcel 

of  said  sum  above  demanded.     2  Chit. 
PI.   415. 

B.     Complaints. 

1.     Complaint  on  Judgment,  General 


I  ant,   for 
wherein 


dol 

plaintiff 
the 


lavs,  in  an  .action 
was  plaintiff  (or 
defendant    herein 


Form. 

That    on    the 

- — .  18—.  at  — 


of  (or  before  M 

pf   the    peace    in    and    for 

plaintiff    recovered 
was    duly    given 


the 
etc.),    the 
ment,    which 
court    (or  justice) 


day     of 

-,  in  the  court 

N.,  a  .lustice 

the   town    of, 

a    judg- 

by    said 


this 
defendant),    and 
was  defendant   (or  plaintiff). 

II.  That  no  part  thereof  has  been 
paid  (except,  etc.).  1  Abb.  Forms  338. 
^r,yt(, — 1,1  some  jurisdictions  if  more 
than  ten  years  have  elapsed  since  re- 
covery of  the  judgment,  that  fact  must 
be  alleged;  if  a  lesser  period  has 
elapsed  it  must  appear  that  leave  ot 
court  has  been  obtained.  Therefore  the 
statute  must  be  consulted. 

2.  Complaint  on  Foreign  Judgment 
of  Court  of  General  Jurisdic- 
tion. 

I.  That    at    the    times    hereinafter 
mentioned,    the    circuit    court     of     the 

county;    of    ,    of    the    state    ol 

,  was  a  court  of  general  juris 

diction,  duly  created  by  the  laws  ot 
that  state. 

II.  That   on   or   about   the   — 

(lay  of  ,  the  plaintiff  com- 
menced an  action  in  said  court  (or. 
if  the  preceding  allegation  is  not  in- 
serted, in  the  supreme  court  of  the 
state  of ),  against  the  defend- 
ant by  the  issue  of  summons  (or  other 
process),  which  summons  was  duly  and 
personally  served  on  the  defendant  (or 
in  which  action  the  defendant  volun- 
tarily and  duly  appeared  in  person,  or 
by   attorney). 

'  III.        That    such    proceedings     were 

thereupon    had,    that    on    the 

day   of ,   18 — ,   in   said   action, 

the  plaintiff  recovered  judgment,  which 
was   duly   given   by   said   court   against 

the  defendant,  for  the  sum  of  

dollars. 

IV.     That   no   part   thereof   has   been 
paid  (except,  etc.).     1  Abb.  Forms  334. 
3.     Complaint  Upon  Justice's  Judg- 
ment. 

I.  That    on    the day     of 

,  18 — ,  at  ,  before  M. 

N..  a  justice  of  the  peace  in  and  for 
the  town  of  ,  the  plaintiff  re- 
covered a  judgment,  which  was  duly 
given  by  said  justice,  against  the  de- 
fendant" for    — dollars    damages 

and  dollars  costs,  in  an  action 

wherein  this  plaintiff  was  plaintiff  (or 
defendant),  and  the  defendant  herein 
was  defendant  (or  plaintiff). 

II.  That    on    the day    of 

18 — ,  a  transcript  of  the  same 


was  filed  and  docketed  in  the  office  of 
the    clerk    of    the    county    of 


See 


against   the   defend-  1  (if  the  judgment  debtor  resided  in  an- 
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I 


other  count}-,   add:    and   on a 

transcript  of  the  same  was  filed  and 
docketed   in   the   office   of   the   clerk   ol 

the     county     of     ),    in    which 

county  the  defendant  then  resided  (or 
state  ignorance  of  residence,  etc.,  as  in 
next  form). 

III.      That    on    the day    ot 

r,    18 — ,    an    execution    in     due 

form  was  issued  upon  the  said  judg- 
ment against  the  personal  and  real 
property  of  the  defendant,  to  the  sher- 
iff of  said  (last  mentioned)  county,  in 
which  county  the  defendant  then  re- 
sided (or  allege  non-residence;  see  next 
form). 

Continue  as  in   otlier  forms.     1   Abb. 
Forms  570. 

4.     Complaint  on  Foreifjn  Judgment 
of  Inferior  Tribunal. 

I.  That    at    the    times     hereinafter 
mentioned,  M.  N.  was  a  justice  of  the 

peace,  in  and  for  the  town  of , 

in    the    county   of   ,    and    state 

of    ,     having    authority     under 

and  by  virtue  of  an  act  of  said  state, 

entitled ,  passed  on  the ■' 

day   of   ,    18 — ,    to    hold    court, 

and  having  jurisdiction  as  such  over 
actions  of  (state  the  jurisdiction  suffi- 
ciently to  make  it  api)oar  tliat  it  in- 
cluded the  cause  in  question). 

II.  That    on    the day    of 

,   ]8 — ,   at  ,   aforesaid, 

the  plaintiff  commenced  an  action 
against  the  defendant  before  the  said 
justice,  by  summons  (or  other  process), 
duly  issued  by  said  justice  on  that  day, 
for  the  recovery  of  (here  designate 
the  cause  of  action  sufficiently  to  sliow 
it  to  be  within  the  jurisdiction),  which 
summons  was  duly  and  personally 
served  on  the  defendant  (or  in  which 
action  the  defendant  voluntarih'  and 
duly  appeared). 

III.  That     such      proceedings     were 

thereupon    had,    that    on    the ■ 

day   of ,    18 — ,   in    said    action 

the  plaintiff  recovered  judgment,  which 
was  duly  given  by  said  justice  against 

the  defendant,  for  the  sum  of 

dollars,  to-wit, dollars  for  said 

debt  (or  damages),  and  dol- 
lars costs. 

IV.  That    no   part    thereof    has   been 
paid    (except,  etc.).     1    Abb.   Forms  '.V.i'->. 

').     Complaint    on   Jndfiment   by   An- 
signer. 

I.      That    on    the day     of 

,   at   ,   in    the   court   of 

(or  before  M.   N.,  a  justice  of 

the  peace  in  ^nd  for  the  town  of,  etc.), 


one  O.  P.  recovered  a  judgment  which 
was  dulv  given  by  said  court  (or  just- 
ice) against  the  defendant,  for 

dollars,  in  an  action  wherein  the  said 
O.  P.  was  plaintiff,  and  the  defendant 
was  defendant  (or  otherwise  as  the  case 
was). 

II.  That     thereafter     (or     on     the 

day    of ,     18 — ,     at 

),    said    M.    N,    duly    assigned 

said  judgment  to  this  plainiiff  (of 
which  the  defendant  had  due  notice). 

III.  That   no   part    thereof   has  been 
paid   (except,  etc.).     1  Abb.  Forms  333. 

6.  Complaint  by  Purchaser  at  Sher- 
iff's Sale  for  Waste  Com- 
mitted   Before    Conveyance. 

I.      That    on    the day     of 

18 — ,  the  premises  hereinafter 


described,  being  then  owned  in  fee  sim- 
ple by  one  K.  L.,  but  being  subject  to 
the  lien  of  a  judgment  theretofore  re- 
covered by  M.  N.  against  0.  P.,  and 
docketed  in  said  county,  the  sheriff  of 
said  county,  by  virtue  of  an  execution 
thereon,  sold  the  same,  which  are 
bounded  and  described  as  follows  (here 
describe  the  premises). 

II.  That  at  such  sale  the  plaintiff' 
became  the  purchaser,  and  the  sheriff' 
executed  and  delivered  to  him  a  cer- 
tificate   of   the    sale,    and   subsequently, 

and   on   the day  of , 

18 — ,  and  before  this  action,  executed 
and  delivered  to  the  plaintiff  a  deed 
of  the  premises  pursuant  to  the  sale, 
and  the  plaintiff  paid  the  purchase 
money  therefor. 

III.  That  intermediate  the  sale  and 
the  delivery  of  the  deed,  the  defendant, 

being  in  possession  (or  the  said  

being  in  possession,  the  defendant,  with 
his  consent),  cut  and  carried  from  the 
land    one   thousand   pine   trees,   etc.,    of 

the  value  of dollars.     1   Abb. 

Forms  479. 

C.     Pleas. 

1.     Plea    of    Nul     Tiel     Record     in 
Action  on  Judgment. 

And  the  said  defendant,  by ", 

his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says 
that  there  is  not  any  record  of  the 
said  supposed  recognizance  (or,  if  in 
debt  upon  a  judgment,  say,  "of  the 
said  supposed  recovery"),  in  the  said 
declaration  mentioned  remaining  in  the 
said  court  of  our  said  lord  the  king, 
before  the  king  himself  (or  in  <".  P., 
"in  the  said  court  of  our  said  lord 
the  kifl^  of  the  bench"),  in  the  manner 
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and  form  as  tlu'  said  plaintiff  liatii 
above  in  his  said  dt-i-laration  allc}j;t'd, 
and  this  the  said  defendant  is  ready 
to  verify.  Wherefore  he  prays  .iudg- 
ment  if  the  said  defendant  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  a;;ainst  the  said  defendant,  etc. 
3    Chit.    ri.    1)94. 

2.  rita  of  Pajpnrnt  of  Judgment. 
Because  he  sa^  s  tliat  after  the  re- 
covery of  the  said  judgment,  and  be- 
fore the  exhibiting  of  the  bill  of  the 
said  plaintiff  against  the  said  defend- 
ant in  this  behalf  (or,  if  in  C.  P.,  or 
by  original,  "before  the  commencement 
of  this  suit"),  to-wit,  on,  etc.,  at,  etc. 
(venue),  aforesaid,  he  the  said  defend- 
ant paid  and  satisfied  to  the  said  plain- 
tiff the  said  sum  of  £ ,  in  form 

aforesaid  recovered.  And  this,  etc. 
(conclude  as  in  preceding  form).  3 
Chit.  PI.  996a. 

3.  Plea,   No   Appearance    in    l''or- 


eign  Court  (a). 

And  the  said  defendant,  for  a  fur- 
ther plea  in  this  behalf,  by  leave  of 
the  court  here,  etc.,  says  that  the  plain- 
tiffs their  said  action  thereof  ought 
not  to  have  or  maintain  against  him. 
because,  he  says,  that  he  was  never 
served  with  any  process  in  the  suit  in 
which  the  judgment  in  the  plaintiffs' 
declaration  mentioned  was  obtained; 
that  he  did  not  appear  thereto  in  per- 
son or  by  any  duly  authorized  attor- 
ney; that  he  was  not  resident  or  pres- 
ent within  the  jurisdiction  of  said 
court  in  w-hich  the  said  judgment  was 
rendered,  at  any  time  pending  the 
said  suit,  or  when  judgment  was  ren- 
dered therein;  that  some  person  or 
persons,  to-wit,  James,  Noyes  and  Bar- 
ber, appear  in  the  said  suit  for  the 
defendant,  but  that  neither  they  nor 
any  person  or  persons  were  ever  author- 
ized by  the  defendant  to  do  so,  and 
this  he  is  ready  to  verify;  wherefore 
he  prays  judgment  if  the  said  plain- 
tiffs their  aforesaid  action  thereof 
ought  to  have  or  maintain  against) 
him.  Price  v.  Ward,  2.5  N.  J.  L.  22.5. 
Plea,  No  Appearance  in  Foreign  Court 
(b). 

And  the  said  defendant,  by  P.  B., 
his  attorney,  comes  and  defends  the 
wrong  and  injury  when,  etc.,  and  says 
that  the  plaintiffs  their  said  action 
thereof  ought  not  to  have  or  maintain 
against  him,  because  he  says,  that  he 
was  never  served  with  any  process  in 
the  suit  in  which  the  judgment  in 
the    plaintiffs'     declaration     mentioned 
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j  \v;is  (ililaiiit'd;  that  lie  did  not  appear 
to  said  suit  in  person  or  by  attorney; 
and  that  he  was  not  resident  nor  pres- 
ent within  the  jurisdiction  of  the  said 
court  in  which  the  said  judgment  was 
rendered,  at  any  time  pending  the  said 
suit,  or  when  judgment  was  rendered 
th(>roin,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment  if  tlio 
plaintiffs  ought  to  have  or  maintain 
the  aforesaid  action  thereof  against 
him.     Price  r.  Ward,  25  N.  J.  L.  225. 

D.     AnsiLcrs  (Code). 

1.  Answer,     Invalidity    of    Foreign 

Judgment. 

I.  That  no  process  was  served  upon 
him  in  the  action  mentioned  in  the 
complaint. 

II.  That  he  never  appeared  in  per- 
son or  by  attorney  in  the  said  action. 
2  Abb.  Forms  102, 

2.  Answer,  Invalidity  of  Judgment 
Against   Non-Ecsident. 

I.  That  the  action  in  which  the  sup- 
posed judgment  against  him  was  al- 
leged to  have  been  recovered  arose 
upon  an  alleged  contract. 

II.  That  when  that  action  was  com- 
menced this  defendant  was  a  non-resi- 
dent of  the  state  of  New  York  and  a 
resident   of  Illinois. 

III.  That  he  never  appeared  in  that 
action,  and  never  was  personally  served 
in  the  state  of  New  York  with  sum- 
mons therein. 

IV.  That  when  the  order  for  publi- 
cation of  the  summons  in  that  action 
was  made,  and  for  a  long  time  before 
and  after,  he  had  no  property  or  rights 
of  property  within  the  state  of  New 
York;  and  that  when  that  judgment 
was  rendered,  said  court  had  acquired 
no  jurisdiction  of  his  person.  2  Abb. 
Forms   102. 

3.  Answer,    Fraud    in    Recovery    of 
Judgment. 

I.  That  after  the  commencement  of 
the  action  mentioned  in  the  complaint, 
the  said  plaintiff  came  to  this  defend- 
ant, and,  with  intent  to  deceive  him, 
and  prevent  him  from  defending  it, 
falsely  and  fraudulently  represented 
(here  state  representations,  e.  g.,  thus): 
that  he,  said  plaintiff,  intended  to  and 
would  dismiss  said  action,  and  that 
this  defendant  need  not  appear  therein. 

II.  That,  relying  on  said  representa- 
tions, this  defendant  omitted  to  appear 
therein,  aa  he  otherwise  would  have 
done. 

III.  That    the    plaintiff    thereafter, 
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and  -vTithout  the  knowledge  of,  or  no- 
tice to,  this  defendant,  proceeded  to 
judgment  therein,  with  intent  to  de- 
fraud him. 

Wherefore  the  defendant  asks  that 
said  judgment  be  adjudged  void,  and 
the  plaintiff  be  forever  restrained  from 
enforcing  it;  and  for  his  costs  of  this 
action      2  Abb.  Forms  101. 


JUDGMENTS    AND    DECREES, 
REVIVAL  OF. 

I.  Notice   of  Motion   To   Revive  Dor- 

mant Judgment,  747 

II.  Order  Reviving  Dormant  Judgment, 

747 
in.     Notice  of  Motion  To  Vacate  Or- 
der Reviving  Dormant  Judgment, 
74S 
IV.      Complaint   for   Revival   of   Judg- 
ment by  Action,  748 
CROSS-EEFEKENCES: 
Scire  Facias: 

Scire   Facias   To   Revive   a  Judgment 

in    Assumpsit ; 
Scire  Facias  To  Revive  Judgment  in 

Debt; 
Revival    of  Judgment   Against   Terre 
Tenants; 
.  Scire  Facias  To  Revive  Judgment  in 
Covenant ; 
Scire   Facias  To  Revive   a  Judgment 

in  Replevin; 
Scire  Facias  in  Trespass; 
Scire   Facias  After   Former   Revival; 
Scire    Facias    by    Executor    of    Sole 
Plaintiff  After  Interlocutory  Judg- 
ment  and   Before   Inquiry; 
Scire    Facias    by    Executor    of    Sole 

Plaintiff   After   Final   Judgment; 
Scire  Facias  by  Administrator  After 

Final   Judgment   in  Assumpsit; 
Scire  Facias  To  Revive  Judgment  in 

Case ; 
Return    to    Scire    Facias    Served    on 
Defendant. 
I.     Notice  of  Motion  To   Revive  Dor- 
mant Judgment. 
"Comes  now  the  plaintiff,  Joseph  Mc- 
Mullen,    and    roprosonts    and    shows    to 
the    court    that    heretofore,    to-wit,    on 
the    28th    day    of    October,    1892,    the 
above    named    plaintiff    obtained    judg- 
ment   in    this    court    against    the    above 
named    defendant,     James     McCornack, 
for    the    sum    of    $2,400.00,    to    bear    in- 
terest   at    the    rate    of    eight    per    cent 
per    annum    from    the    said    date    of    its 
rendition,  and   the  costs  of  said  action 
taxed    at    $ .    which    said    judg- 
ment is  cited  and  made  a  part  hereof. 


"That  said  judgment  remains  due 
and  wholly  unpaid;  that  by  operation 
of  law  the  said  judgment  has  become 
dormant. 

' '  Plaintiff  therefore  moves  the  court 
that  said  judgment  be  by  the  order 
of  this  court  revived  against  the  de- 
fendant, and  for  all  other  proper  relief 
in  the   premises. 

"Joseph  McMullen, 

"Bv  J.  A.  Wilson,  His  Attorney." 

Wilson  r.  McCornack,  10  Okla.  180, 
61   Pac.  1068. 

Note. — SuflRciency  not  questioned. 
Order  of  revival  set  aside  because  of 
service  of  notice  by  attorney  instead 
of   sheriff   as   required   by   statute. 

II.      Order    Reviving    Dormant    Judg- 
ment. 

"And  now  on  this  16th  day  of 
March,  1898,  the  same  being  one  of 
the  regular  judicial  days  of  said  court, 
this  cause  came  on  for  hearing  on  the 
motion  of  the  plaintiff  for  a  revivor 
of  this  judgment,  and  it  appearing  to 
the  court  that  said  judgment  was  ren- 
dered on  the  28th  day  of  October, 
1892,  and  that  the  same  has  become 
dormant  by  the  lapse  of  time;  and  it 
further  appearing  to  the  court  that  the 
plaintiff  has  served  due  and  legal  no- 
tice of  this  motion  for  revivor  upon 
the  said  defendant;  and  it  further  ap- 
pearing that  said  judgment  was  ren- 
dered for  the  sum  of  $2,397.96,  and  to 
draw  interest  from  the  28th  day  of  Oc- 
tober, 1892,  at  the  rate  of  seven  per 
cent  per  annum  and  that  said  interest 
accrued  to  this  date  amounts  to  .$917.46, 
and  that  costs  accrued  herein  amounts 
to  $6.80; 

"it  is  therefore  considered,  ordered 
and  adjudged  by  the  court,  that  said 
motion  to  receive  said  judgment  be 
sustained,  and  that  the  same  is  here- 
by in  all  things  revived,  the  same  as 
if  it  had  not  become  dormant  by  the 
lapse  of  time.  It  is  further  adjudged 
that  there  is  due  on  said  judgment  the 
principal  sum  of  $2,397.96,  and  the  fur- 
ther sum  of  $917.46,  interest  accrued 
to  this  date  since  the  rendition  of  said 
judgment  of  .$3,31o.41,  and  that  the 
costs  accrued  herein,  which  is  a  part 
of  this  judgment,  is  the  sum  of  $6.80, 
and  it  is  further  ordered  by  the  court 
that  execution  issue  herein  on  the 
praecipe   of  the   plaintiff. 

J.    R.    Koaton,    Judge." 
Wilson   r.    McQornack,   10   Okla.    ISO, 
61  Pac.  1068. 
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III.  Notice  of  Motion  To  Vacate  Or- 

der Reviving  Judgment. 

•'I'omcs  now  tlio  iilx'vo  n.-imcil  do- 
ft'iulaiit,  .laiiu's  Mc-l'oriiaik,  ami  iiiove.s 
the  hoiiorablo  court  to  sot  asitlo  ami 
vaoato  the  onlor  of  revivor  iiuule  ou 
the  UUh  day  of  March,  1S9S,  for  the 
following    reasons: 

••First.  That  no  such  judgment  was 
over  rendered  against  this  defendant 
as  that  recited  in  the  order  of  re- 
vivor complained  of  by  this  defend- 
ant. 

'•Second.  That  no  service  of  motion, 
process,  writ,  or  summons,  was  ever 
made  upon  the  defendant  as  required 
l)v   law. 

"Wherefore,  the  defendant  asks 
that  said  order  of  revivor  be  held  for 
naught,  and  that  the  same  be  vacate  i 
and  set  aside  as  void  for  the  reasons 
herein  recited. 
A.  B.   Hammer,  Attorney  for  riaintilt'. 

Wilson  r.  McCornack,  10  Okla.  180, 
61    Pac.   106S. 

IV.  Complaint    for  Revival   of   Judg- 

ment by  Action. 
"The  plaintiffs  complain  of  the  de- 
fendant, and  allege,  that  heretofore, 
to-wit,  on  the  3d  day  of  December, 
1855,  the  above  named  Philander 
"Wheeler  recovered  a  judgment  in  the 
supreme  court  of  the  state  of  INew 
York  against  the  said  defendant,  in 
an  action  upon  contract,  for  the  sum 
of  eleven  hundred  and  thirty-four  dol- 
lars and  eighteen  cents,  damages  and 
costs,  which  said  judgment  was  duly 
docketed  in  the  office  of  the  clerk  ot 
the  county  of  Dutchess,  in  said  state, 
on  the  3d  day  of  December,  1855,  in 
which  action  said  Philander  was  plain- 
tiff, and  said  Orville  was  defendant, 
which  judgment  still  remains  undis- 
charged and  unpaid,  and  not  reversed 
or  set  aside,  and  is  now  in  full  force 
and  effect,  and  upon  which  judgment 
execution  hath  not  been  issued;  tlmt 
after  the  rendition  of  said  judgment, 
and  on  or  about  the  15th  day  of  De- 
cember, in  the  year  1855,  the  said  Phil- 
ander died,  leaving  a  last  will  and 
testament,  and  codicil;  that  said  Phil- 
ander was,  up  to  the  period  of  his 
death,  a  resident  of  the  town  of  Salis- 
bury, in  the  state  of  Connecticut;  that 
after  the  death  of  the  said  Philander 
Wheeler,  said  last  will  and  testament 
with  codicil,  was  duly  proven  in  the 
court  of  probate  for  the  district  ot 
Salisbury,  in  said  state  of  Connecticut, 
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a  court   (lul.v   (iigaiii/.(>d,   having  author- 
ity   to    take    proof    of    wills    and    admit 
tlie  same  to   probate,  and   appoint    such 
administrators    as    next    described,    un- 
der  and   by   virtue   of  the   laws   of   the 
state    of    Connecticut;    and    said    plain- 
tiffs were,  by   said   probate  court,  duly 
appointed  administrators,  with  the  will 
annexed,    of    the    goods,    chattels    and 
credits    which    were    in    said    slate    of 
Connecticut,   of  the   said  Philander,  de- 
ceased;   that    thereupon    said    i)Iaintiffa 
accepted    said   appointment,    were    duly 
qualified    and    entered     upon     the     dis- 
charge   of    the    duties    of    such    admin- 
istrators;   that   afterwards,  and   on   the 
29th  day   of   February  last,  said   plain- 
tiff's  were    duly   appointed   by   the   sur- 
rogate   of    the    county    of   Dutchess,    in 
the  state  of  New  York,  administrators, 
with   the   will   and   codicil   annexed,   of 
all    the    goods,    chattels     and     credits, 
which    were    of    the    said    deceased    in 
said    state    of    New    York,    and    there- 
upon   were    duly   qualified,   and   entered 
upon    the    discharge    of    the    duties    of 
said    office;     that    said    defendant    .re- 
sided   in    said    county    of    Dutchess    at 
the    period    of    the    death    of   the    said 
Philander,     and     immediately    previous 
thereto  he  had  assets  which  then  were, 
or    before    the    appointment     of     said 
plaintiffs  as  such  administrators  by  said 
surrogate    of    the    county    of    Dutchess, 
came   within   said   county   of   Dutchess. 
"Wherefore   plaintiffs   ask   the  judg- 
ment  of  this  court  in  their  favor,  that 
execution    may    issue    upon    said    judg- 
ment   against    said    defendant    in    the 
name  of  the  plaintiff's,  to  be  levied  of 
any    lands    which    the    defendant    held 
wlien  the  said  judgment  was  docketed, 
or    for    such    further    or    other    order, 
judgment    or    relief    as    may    be    meet 
and  proper,  with  costs  of  suit."  Wheel- 
er V.  Dakin,  12  How.  Pr.   (N.   Y.)   537. 


JUDGMENTS,    SATISFACTION  OF. 

I.  Satisfaction  Piece,   748 

II.  Entry,  749 

A.  On  Fnyment,  749 

B.  On  Execution,  749 

CEOSS-REFERENCE : 
Appeals: 

Complaint  for  Repayment  of  Judg- 
ment Paid  and  Afterwards  Re- 
versed. 

I.     Satisfaction  Piece,   Judgment. 
court.      Of term,  in 
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the  year  otie  thousand  eight  hundred 

and  .     A.  B.  v.  C.  D. 

(City   and)    county    of ,   ss.; 

Satisfaction  is  acknowledged  between 
A.  B.,  plaintiff,  and  C.  D.,  defendant, 
of   a  plea   of  trespass   on   the   case    (or 

as  the   action   is),  for dollars 

damages    and    costs    (or    of    a    plea    of 

debt   for  dollars   of   debt   and 

dollars    damages    and    costs). 

Judgment    docketed    the    day 

of 
dred 


one   thousand   eight   hun- 


Taken  and   acknowledged  before  me 

this day  of ,  IS—,  by 

the  said  A.  B.,  known  to  me  (or  proved 
to  my  satisfaction)  to  be  the  plaintiff 
in  the  above  entitled  cause  (or  by  the 
said  E.  F..  known  to  me  [or  proved  to 
my  satisfaction]  to  be  the  attorney  for 
the  plaintiff  in  the  above  entitled 
cause  [or  by  the  said  K.  L.,  known  to 
me,  etc.]  to  be  the  executor  [or  admin- 
istrator] of  the  said  A.  B.,  deceased). 
M.  N.,  commissioner  of  deeds. 
A.  B. 
(Or  E.  F.,   attorney   for   plaintiff,   or 

K.  L.,  executor  of  A.  B.,  deceased, 

etc.) 

Burr.  App.  469,  §956. 

n.     Entry. 

A.  Entry  of  Satisfaction  of  Judg- 
ment on  Payment. 

(At  the  end  of  the  judgment  record, 
add  the  following):  Afterwards,  to- 
wit,     on      the     Monday     of 


-,  in  the  term  of  (January),  in 


the  year  of  our  Lord  one  thousand  eight 

hundred  ,  before  the  (justices) 

of  the  court   of  (of 

the    people)    of   the    state   of  , 

at  the  in  the  city  of  — , 

comes  the  aforesaid  plaintiff,  by  his 
attorney  aforesaid  (or  by  I.  J.,  his 
attorney,  in  this  behalf  thereto  spe- 
cially constituted),  and  acknowledges 
himself  to  be  satisfied  by  the  said  de- 
fendant, of  the  damages,  costs  and 
charges  aforesaid  (or,  in  debt,  of  the 
debt  and  damages  aforesaid).  There- 
fore let  the  said  defendant  be  thereof 
acquitted,  etc.  Burr.  App.  97,  §187; 
Caines'  Forms  283;  Till.  Forms  149. 

B.  Entry  of  Sat  is  faction  of  Judg- 
ment on  llcturn  of  Fieri  Facias. 

Afterwards,   to-wit,   on    the   

Monday  of  ,  in   January   term, 

in   the  year  of  our  Lord   one   thousand 

eight    hundred    and ,    the    said 

plaintiff  comes  here  into  court,  by  his 
attorney  aforesaid,  and  praya  the  writ 


of  (the  people  of)  the  state  of  New 
York,  of  fieri   facias,  to  be  directed  to 

the   sheriff   of   the   county   of  

for   levying   the   said   sum   of  

dollars,  being  the  (damages  aforesaid 
in  form  aforesaid  assessed),  and  it  is 
granted  to  him,  returnable  before  the 
justices     of     the     ■     court     of 

of  the    (people)    aforesaid,   in 

days  from  the  receipt  thereof 

bj'  the   said  sheriff.     And   now  at   this 

day,    that    is   to    say,   on   the   ■ 

Monday  of  in  term, 

in  the  year  last  aforesaid  (the  term 
in  or  after  which  the  sixty  days  ex- 
pire),  before   the   said  justices   of   the 

court    of   ■   aforesaid. 


at  the 


in  the  city  of 


comes  the  said  plaintiff  by  his  said 
attorney,  and  the  sheriff,  to-wit.  H.  B., 
esq.,  sheriff  of  the  said  county  of 
■,  now  here  returns  that  he  has 


caused  to  be  levied  of  the  goods  and 
chattels  of  the  said  defendant  the  said 

sum  of  dollars,  as  by  the  said 

writ  he  was  commanded.  And  here- 
upon the  said  plaintiff  freely  here  in 
court  acknowledges  that  he  is  fully  paid 
and  satisfied  all  such  damages  so  as- 
sessed as  aforesaid,  together  with  his 
costs  of  suit,  and  all  reasonable  charges 
for  executing  the  said  execution: 
Therefore  let  the  lands  and  goods  of 
the  said  defendant  be  forthwith  dis- 
charged of  the  said  execution,  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided.  Burr.  App. 
97,  §1SS;  Caines'  Forms  283;  Till, 
Forms  149. 


JUDICIAL    SALES. 

I.  Notice  of  Sale,   T'O 

II.  Referee's  Report,  7"iil 

III.  Referee's   Report,   Purchase    Not 

Completed,  7'n 

IV.  Order  Setting  Aside  Sale,  751 

V.  Bond  for  Re-salc,  7.'1 

VI.  Order  Confinning  Sale,  7.") I 

VII.  Affidavit    To    Compel    Purchaser 
To  Complete,   ~:,\ 

VIII.  Notice    of    Motion    To     Compel 
Purchaser  To   Complete,   7."i_' 

IX.  Order   Compelling    Purchaser    To 

Complete,    7  "2 

X.  Order  Discharging  Purchaser,   7r)2 

CHOSS-REFEREN<,'E: 
Partition  : 

Order    for   Salo    of   rremises   in    Par- 
titioa; 
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Koport    of   Commissioners    of    S;ilo    in 

Partition; 
Oriler    To    ("onfirm    Sale. 

I     Notice    of    Salo    of    Real    Property 

under   Foreclosure   or    Partition. 

Bv   virtue  of   a  ju.l^Mnent   of   foroolos- 

lire  "and  sale  ^or  of  partition  and  sale), 

made   in   the   above   entitled   a^'tio"   «" 

the dav  of ,  1^— ,  the 

subscriber,   a   referee,   for  that  purpose 
dulv   appointed,   will   sell,   at  —  —, 

in  ' ,    on    the day    ot 

. 18—,  at  o'clock   in 

tlie noon  of  that  day,  the  real 

estate     (and    mortgaged    premises)     di- 
rected   bv    said    judgment    to    be    so  d, 
and    therein    described    as    follows    (de- 
scribe   premises,    each    lot    separately). 
(Date   and    signature    of   referee   and 
attorney.)      2   Abb.   Forms  608. 
II.     Referee's  Report  of   Sale  in  Par- 
tition,    Poreclosure,     or     Other 
Action. 

To  the court  of j.      . 

lu  pursuance  of  a  judgment  of  this 
court,   in   this   action,   bearing   elate   the 

day   of ,   18—    i,.R- 

F.,  referee,  to  whom  the  execution 
thereof  was  confided,  do  report: 

That  I  caused  notice  of  the  time  and 
place  of  sale  of  the  premises  mentioned 
in  the  judgment,  containing  a  brief 
description  thereof,  to  be  published 
(here  state  mode,  so  as  to  show  com- 
pliance with  the  directions  of  the  judg- 
ment and  rules  of  court).  And  agree- 
ably to  said  notice,  I  did,  at  the  time 
and   place    specified    in    the    notice,   to- 

wit,    the    day     of ' 

18 — ^   at   noon,   attend   at   the  —  ■ 

in  said  city,  and  exposed  said  premises 
for  sale,  by  public  auction  to  the  high- 
est  bidder. 

And  I  further  report  that  the  said 
premises  were  then  and  there  fairly 
struck    off    and    sold     to     M.     N.     for 

dollars,   he   being   the   highest 

bidder  therefor,  and  that  being  the 
highest  sum  bid  for  the  same. 

(Or,  where  there  are  several  parcels): 
And  I  further  report  that  the  several 
lots  or  parcels  of  laud  so  directed  to 
be  sold  as  aforesaid,  were  put  up  for 
sale  separately,  and  were  each  and 
every  of  them  fairly  struck  off  and  sold 
to  M.  N.,  for  the  following  sums  re- 
spectively (here  name  the  parcels  and 
urices);  those  sums  being  the  highest 
sums  bid  for  the  said  lots  respectively, 
;ind  the  said  M.  N.  being  the  highest 
bidder    therefor;    which    several     sums 


to 


amount    in    the    aggregate 
dollars.* 

And  1  do  further  report  that  1  re- 
ceived from  the  said  purchaser  the 
amounts  so  bid  by  him  as  above  men- 
tioned, and  that  thereupon  1  executed, 
acknowledged  and  delivered  to  said 
purchaser  the  usual  referee's  deed  for 
said  premises,  and  that  I  have  paid 
over  and  disposed  of  the  purchase- 
money  or  proceeds  of  sale  as  follows, 
viz. : 

I  have  retained  in  my  hands  the  sum 

of dollars,   being  the   amount 

of   my  fees  and  expenses  on   said  sale. 

I  have  paid  (here  enumerate  in  de- 
tail the  payments  made,  according  to 
the  judgment;  and  in  case  of  a  surplus 
in  foreclosure,  add):  and  I  have  depos- 
ited   the    balance,    being    the     sum     of 

. dollars;    in    the    hands    of    the 

county  treasurer  of county  to 


the  credit  of  the  clerk  of  this  court, 
as  directed  by  said  judgment. 

(In  case  of  a  deficiency  in  foreclos- 
ure, substitute  for  the  foreclosure  sen- 
tence): And  I  have  paid  the  plaintiff, 
through  his  attorney,  the  whole  of  the 
residue,  being  the  sum  of  dol- 
lars; and  I  also  report  that  the  defi- 
ciency due  to  the  plaintiff  from  the 
defendant  Y.  Z.,  and  for  which  he  is 
personally  liable  under  the  judgment 
herein,  is dollars,  with  inter- 
est from  the  date  of  this  my  report.  1 
have  taken  receipts  for  the  sum  so 
paid,  which  are  hereto  annexed.^  The 
schedule  hereto  annexed  contains  a 
statement  of  the  sums  thus  received 
and  paid  out. 

(I  do  also  report  that  I  have  let  the 
said  M.  N.  into  the  possession  of  said 
premises.) 

All  which  is  respectfully  submitted. 
2  Abb.  Forms  608. 

III.  Referee's  Report  of  Sale  in  Par- 
tition, Foreclosure,  or  Other 
Action,  Where  Purchaser  Has 
Not   Completed    His   Purchase. 

(As  in  preceding  form  to  the  *,  con- 
cluding thus) : 

That  the  terms  and  conditions  oi 
such  sales  were  reduced  to  writing,  and 
made  known  to  the  persons  attending 
such  sale,  previous  to  putting  up  said 
premises,  and  were  as  follows  (that 
the  purchaser  of  each  lot  or  separata 
parcel,  was  to  jjay  ten  per  cent,  of  the 
purchase  money  down,  on  the  day  or 
sale,  and  the  residue  when  the  sale 
should   be   confirmed   and   the   deed   de- 
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livered).  And  that  the  said  M.  N.  has 
signed  the  written  conditions  of  sale 
above  mentioned,  together  with  an  ac- 
knowledgment that  he  has  purchased 
the  premises  upon  those  terms,  and  he 
has  paid  to  me  the  amount  required 
to  be  paid  down. 

All  of  which  is  respectfully  sub- 
mitted.    2   Abb.   Forms   610. 

IV.  Order     Setting     Aside     Sale     on 

Ground    of    Mistake     and     In- 
adequacy of  Price. 

(As  in  IX,  adding  at  the  end) : 
And  that  the  sale  be  set  aside  on 
condition  that  the  defendant  pay  to 
M.  X.,  the  purchaser,  upon  demand, 
his  costs  and  expenses  attending  the 
purchase,    which   are    hereby    fixed   and 

allowed    at    dollars,    together 

with dollars  costs  of  attend- 
ing this  motion. 

And  it  is  further  ordered  that  if  the 
said  condition  be  complied  with,  the 
plaintiff  be  at  liberty  to  cause  the 
mortgaged  premises  to  be  again  exposed 
for  sale  by  the  same  referee,  and  ac- 
cording to  the  directions  in  the  judg- 
ment in  this  action;  and  that  the  costs 
and  expenses  of  the  former  notice  and 
sale  on  the  part  of  the  plaintiff,  to  be 
ascertained  and  declared  by  said  ref- 
eree in  his  report  of  such  second  sale 
be  included  in  the  costs  of  this  action, 
and  be  chargeable  with  the  other  costs 
of  this  action,  upon  the  mortgaged 
premises;  and  that  a  copy  of  this  order 
be  forthwith  served  on  the  attorney 
for  the  plaintiff,  and  also  on  the  pur- 
chaser or  his  counsel.  2  Abb.  Forms 
612. 

V.  Bond    Required     as     Condition    of 

Ordering  Re-Sale. 

Know  all  men  by  tlicse  presents,  that 

we,   W.  X.   and  Y.  Z.,   of  ,  are 

held  and  firmly  bound  unto  A.  B.,  of 
,  in  the  sum  of dol- 
lars, lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said 
obligee,  his  executors,  administrators, 
and  assigns,  for  which  payment  well 
and  truly  to  be  made,  we  bind  our- 
selves, our  and  each  of  our  heirs,  execu- 
tors and  adininistrators,  jointly  and  sev- 
erally, firmly  by  these  presents.    Sealed 

with    our    seals.      Dated    the    ■ 

day  of ,  18 — . 

Whereas,  at  a  special  term  of  the 
supreme  court  of  the  state  of  New 
York,  held  at  the  city  hall,  in  the  city 

of  New   York,  on   the day  of 

,   18 — ,  an   order   was  duly   en- 


tered in  the  above  entitled  cause,  set- 
ting aside  the  sale  of  the  premises 
heretofore  had  under  the  judgment  in 
said  cause,  and  described  in  the  com- 
plaint in  this  action;  and  ordering  a 
resale  of  the  same,  upon  the  defendant 
filing  a  bond  with  sureties,  to  be  ap- 
proved by  a  judge,  that  at  least  the 
sum  of  dollars,  and  the  ex- 
penses of  a  resale,  shall  be  bid  by  a 
bona  fide  bidder  at  said  resale.  Now 
the  condition  of  this  obligation  is  such 
that   if,    on   said   resale,   there   shall   be 

a  bona  fide  bid  of dollars,  and 

in  addition  thereto  of  a  sum  sufficient 
to  pay  the  expense  of  said  resale,  and 
such  bidder  shall  then  and  there,  if 
the  property  is  struck  down  to  him, 
complete  his  bid  as  required  by  the 
terms  of  said  resale,  then  this  obliga- 
tion to  be  void;  otherwise  to  be  and 
remain  in  full  force  and  virtue.  2 
Abb.  Forms  613. 

VI.  Order  Confirming  Referee's  Report 
of  Sale. 

On  reading  and  filing  the  report  of 
R.  F.,  esq.,  referee,  appointed  to  sell 
the  premises  described  in  the  complaint 
in  this  action,  which  report  bears  date 

the  day  of ,  18 — ,  and 

on  filing  proof  of  service  of  due  notice 
of  this  motion  on  all  the  parties  who 
have  appeared  in  this  action: 

Ordered,  that  the  said  report  be,  and 
the  same  is  herebv  in  all  respects  con- 
firmed.     2   Abb.   Forms   610. 

Vn.     Affidavit    To    Move    To    Compel 
Purchaser     To     Complete    His 
Purchase. 
O.   P.,   being   sworn,   saith:      That   he 
is    one    of    the    plaintiff's    attorneys    in 
this   action;    that   the   action    was   insti- 
tuted   for    (the    foroflosure    of    a    mort- 
gage),   and    the-  (mortgaged)    premises 
were   offered   for  sale,   under  the  direc- 
tion  of   the   sheriff  of county 

(or  of  R.  F.,  esq.,  referee,  whose  ro- 
jiort  of  sale  is  hereto  annexed),  on  the 

day  of  ,   18 — ,  under 

the  usual  terms  of  sale,  and  purchased 
by  M.  N.;  that  by  the  terms  of  sale, 
the  deed  was  to  be  delivered  to  the 
jmrcliaser,  and  the  purchase  money  was 
to    be    paid    to   the   sheriff    (or    to    said 

referee)      on      the day     of 

,    18 — .      That    said    purchaser 

declines  to  com[)lete  his  purchase,  alleg- 
ing that  the  proceedings  in  foreclosure 
are  irregular  and  void  in  this,  viz.  (here 
indicate  the  objections  made,  c.  g., 
thus):    that    the    summons    is    not    cor- 
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TPOtlv  puMishoil,  and  that  tlu>  ili'iVnd 
aiits'W.  X.  and  Y.  Z.,  who  arc  luo 
ct'o.loil  njrainst  by  advortisiMiiont,  :iro 
not  for.H-loso.l  tliorol.y.  Di'ponoiit  fur 
thor  states  that  a  i-opy  "^  ^^^'"^  ^""'' 
mons.  ns  advert isoil,  is  horoto  aniu-xod. 
'J    A  Ml.    Forms  Oil. 

VIII.  Notice    of    Motion    To    Compel 

Purchaser    To    Complete     His 

Purchase. 
Take  notice  that  on  tlie  aHidavif,  of 
which  a  copy  is  herewith  served,  and 
on  the  .iudjuniont  and  proceedings  in 
this  cause,  the  undersigned  will  move 
the  court,  at  a  special  term  thereof  to 

be    held   at ,   on   the  

day    of   ,    18 ,   at   

o'clock  in  the noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for 
an  order  requiring  you  to  comi)letc  your 
purchase  mentioned  in  said  affidavit,  and 
pay  the  amount  bid  therefor,  and  for 
such  other  relief  as  may  be  just,  to- 
getlier  with  the  costs  of  this  motion. 
(Address  to  purchaser.)  2  Abb. 
Forms    610. 

IX.  Order    Compelling    Purchaser    To 

Complete  His  Purchase. 

On  reading  and  filing  the  affidavit 
of  O.  P.  (and  the  report  of  R.  F.,  esq., 
referee  herein),  and  after  hearing  O.  P. 
for  the  motion,  and  Q.  R.  (or  and  on 
proof  of  service  of  due  notice  of  this 
motion,  and  no  one  appearing)  in  op 
position: 

Ordered,  that  said  motion  be  and 
the  same  hereby  *  is  granted.  2  Abb. 
Forms  Gil. 

X.  Order  Discharging  Purchaser. 

(As  in  preceding  form  to  the  *,  con- 
tinuing): denied,  and  that  M.  N.,  the 
purchaser,  bo  discharged  from  his  said 
purchase. 

And  it  is  further  ordered  that  R.  F., 
esq.,  the  referee  in  this  action    (or  the 

sheriff  of  said  county),  repay 

to  said  M.  N.  his  said  deposit. 

And  it  is  further  ordered  that  the 
plaintiff  pay  to  said  M.  N.,  on  demand 

(or  within days  after  service 

of  this  order),  (interest  thereon  from 
the  time  when  the  purchase  was  to 
have  been  completed,  together  with) 
his  expenses  of  examining  the  title, 
which  are   hereby  fixed  and  allowed  at 

the    sum    of   dollars,    together 

with dollars  costs  of  this  mo- 
tion.    2   Abb.   Forms   612. 


JURIES  AND  JURORS. 

I.  Venire,  7.")2 

.\.      I'liin-f   To  Summniis  Jury  Drawn 

J'uiwuant   to  Stotiite,  7.')2 
H.      I'riiirr    for    a     h'ordifii    .fur//,    T.i:? 

II.  Return  by  Officer  to  Venire,  7.1:? 

III.  Order  for  Certification  of  Jury 
List  Nunc  Pro  Tunc,  TU 

IV.  Challenge  to  the  Array,  Til 

V.  Challenge  to  the  Array,  Entry  of, 

7.")! 

VI.  Plea  to  Challenge  of  Jury,  7")  1 

VII.  Replication  to  Plea  To  Challenge 
to  Jury,  7.").") 

VIII.  Notice  of  Motion  for  Foreign 
Jury,    7.").") 

IX.  Order  for  Foreign  Jury,   75.') 

X.  Notice  of  Motion  for  Special  Jury, 

7;"  5 

XI.  Affidavit    To    Move     for     Special 

Jury  in  Action  for  Libel,  7')"') 
Xn.    Order  for  Special  or  Struck  Jury, 
75') 

XIII.  Application  for  Elisors  To  Sum- 
mon Special  Jury  in  Criminal 
Case,    7'')() 

XIV.  Notice  of  Striking  Jury,  756 

CROSS-REFERENCES: 
Eminent  Domain: 

Application   for  Assessment   of   Dam- 
ages   by     Jury     in     Condemnation 
Proceedings; 
Order    To     Summon     Jury     in     Con- 
demnation  Proceedings. 
Jeopardy : 

IMea,    Discharge     of     Jury     Without 

Verdict; 
Replication  to  Plea  of  Jeopardy. 
New  Trial: 

Affidavit  To   Move  for  a   New  Trial 
on  the  Ground  of  Misconduct  of  a 
Juror; 
Affidavit    To    Move    for    New    Trial 
on  Ground  of  Improper  Communica- 
tion by   Plaintiff  to  Jury. 
Special  Interrogatories  to  Juries: 
Form    of    Verdict    on    Special    Inter- 
rogatories. 
View  by  Jury: 

Order    Directing   View   by    Jury. 
Withdrawal  oe  .Turor: 

Entry  of  Withdrawal  of  Juror. 

L     Venire. 

A.     Venire  To  Summon  Jurors  Drawn 
Pursuant    to   Statute. 

Commonwealth  of  Massachusetts.  Ply- 
mouth, ss.  To  either  of  the  constables 
of  the  town  of  Duxbury  in  our  said 
county,    greeting:      (Seal.) 
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TVe  command  you  that  without  de- 
lay you  make  known  unto  the  select- 
men and  town  clerk  of  said  Duxbury 
and  them  warn  to  assemble  at  the  town 
clerk's  office,  or  at  some  other  public 
place  appointed  for  the  purpose  in  said 
town,  there  by  you  made  known,  and 
be  present  at  the  draft  and  selection 
of  one  person  qualified  to  serve  as 
juror,  of  good  moral  character,  of  sound 
judgment,  and  free  from  all  legal  ex- 
ceptions, to  serve  as  traverse  juror, 
at  our  supreme  judicial  court,  to  be 
holden  at  Plymouth,  within  and  for 
our  county  of  Plymouth,  on  the  third 
Tuesday  of  May  next.  And  you  will 
take  care  that  the  meeting  for  the 
draft  of  such  juror  be  held  not  less 
than  seven  days,  and  not  more  than 
twenty-one  days,  before  the  day  when 
they  are  required  to  attend. 

We  also  command  you,  that  four 
days,  at  least,  before  the  day  when 
they  are  required  to  attend,  you  sum- 
mon the  person  so  drawn  and  selected, 
to  attend  at  our  said  court,  on  Tues- 
day the  eighteenth  day  of  said  May 
at  1 1    of  the  clock  in  the  forenoon. 

Hereof  fail  not,  and  make  due  re- 
turn of  this  venire,  with  your  doings 
herein,  to  the  clerk's  office,  four  days 
before    the   opening   of   said   court. 

Witness.  Marcus  Morton,  Esquire, 
at  Plymouth,  the  twenty-fourth  day  ot 
April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty- 
six. 

Wm.  H.  Whitman,  clerk. 

Com.  r.  Besse,  143  Mass.  80,  8  ^'.  K. 
878. 

B.  Venire  for  Foreign  Jury  {from 
Another  County). 
The  people  of  the  state  of  New  York, 
to  the  sheriff  of  the  county  ol 
Schenectady  (the  county  from  whicli 
the  jury  is  to  come),  greeting: 
(Seal'.) 

We  command  you,  that  you  cause 
to  come  before  our  justices  of  our 
.Supreme  Court  of  .Judicature,  at  tlio 
City  Hall  in  the  city  of  New  Y"ork, 
on  the  first  Monday  of  May  next  (the 
term  following  the  circuit  at  which 
the  cause  is  to  be  tried),  (or  before 
the  justices  of  tlie  supreme  court,  cir- 
cuit judges,  or  some  or  one  of  them, 
at  a  circuit  court  to  be  held  in  and 
for  the  county  of  RfuiHsoIacr),  (llic 
county  where  the  cause  is  to  be  tried), 
at  the  court-house  in  the  city  of 
Troy,  in  the  said  county  of  liensaelaer, 


on   the 


day  of 


(the 


time  of  holding  the  circuit),  if  they, 
or  any  or  either  of  them  shall  sooner 
come,  according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided), twelve  good  and  lawful  men 
of  your  county,  each  of  whom  shall 
be  assessed  for  personal  property  be- 
longing to  him  in  his  own  right,  to 
the  amount  of  two  hundred  and  fifty 
dollars,  or  who  shall  have  a  freehold 
estate  in  real  property  in  your  county 
belonging  to  him  in  his  own  right,  or 
in  the  right  of  his  wife,  to  the  value 
of  one  hundred  and  fifty  dollars,  free 
from  all  reprises,  debts,  demands  or 
incumbrances  whatsoever,  by  whom  the 
truth  of  the  matter  may  be  better 
known,  and  who  are  in  no  wise  of  kin 
either  to  A.  B.  the  plaintiff,  or  C.  D. 
the  defendant,  to  make  a  certain  jury 
of  the  country  between  the  parties 
aforesaid,  in  a  plea  of  trespass  on  the 
case  (or  whatever  the  action  is),  be- 
cause as  well  the  said  plaintiff  as  the 
said  defendant  between  whom  the  con- 
troversy is,  have  put  themselves  upon 
the  jury.  And  have  you  then  there 
the  names  of  those  jurors,  and  this 
writ.  Witness  (Greene  C.  Bronson), 
Esquire,  our  Chief  Justice  at  the 
(capitol  in  the  city  of  Albany,  the 
eighteenth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred  and   forty-six). 

, ,  clerks. 

E.   F.,   attorney. 

Burr.  App.  485,  §!)90;  Till.  Forms 
69. 

II.     Return  by  Officer  to  Venire. 

Duxbury,  April  28,  1886. 
Plymouth,    ss. 

In  obedience  to  this  venire,  I  have 
this  day  served  the  same  upon  the 
selectmen  and  town  clerk  of  said  town, 
and  on  the  twenty-eighth  day  of  April, 
ISSfi,  Robert  T.  Randall  was  openly 
drawn  by  one  of  the  selectmen  from 
the  jury  box,  to  serve  as  traverse  juror 
at  the  said  court;  and  on  the  twenty- 
ninth  day  of  April,  1886,  I  summoned 
said  person  to  attend  said  court,  by 
reading  to  him  this  venire,  with  the 
endorsement  thereon  of  his  having  l)een 
drawn  (or  by  leaving  at  his  place  ot 
riliode  a  written  notification  of)  his 
having  been  drawn  traverse  juror  as 
aforesaid,  and  of  the  time  and  jjlace 
of  the  sitting  of  the  said  court  and 
the   time   when   he  will   be   required   to 
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attend;    niut    now    maUo    rotiini    ol"    tliis 

vonire. 

Wm.   .1.    Alden. 

Constable  of  the  town  of  Duxbury. 

I'om.   r.   Hosso.   113   Mass.  SO.  S    N.    K. 
S7S. 
Ill 


Order    for    Certification    of    Jury 
List  Nunc  Pro  Tunc. 

"It  ai'iHViriiit;  to  t  ho  court  that 
James  Tobin.  Charles  S.  Bohlor,  Chas. 
H.  Sibley  and  \Valter  A.  Clark,  four 
of  six  jury  conunissioners  who  revised 
the  list  of  grand  and  traverse  jurors 
at  the  time  of  the  last  revision  pre- 
scribed by  law,  are  here  in  court,  the 
two  other  jury  commissioners,  Chas. 
Spaeth  and  Joshua  K.  Evans,  having, 
since  the  date  of  said  revision,  de- 
parted this  life,  and  that  said  sur- 
viving commissioners  are  ready  to  cer- 
tify that  the  list  made  out  at  said 
revision  and  now  presented  to  them, 
contains  all  the  names  placed  in  the 
grand  and  the  traverse  jury  boxes 
respectively  at  said  last  revision.  And 
the  clerk  of  this  court,  who  is  ex- 
officio  clerk  of  said  board  of  jury  com- 
missioners, is  also  ready  to  certify  to 
said  list,  and  that  the  names  of  the 
grand  jurors  mentioned  in  the  third 
plea  in  abatement  are  in  the  jury  box 
by  them  revised  and  on  the  list  made 
oiit  bv  them  at  said  revision. 

"It    is    ordered    that     said     commis- 
sioners   and    said    clerk   be    allowed    to 
certify  said  list  nunc  pro  tunc."  Jack- 
eon  v'.  State,  76  Ga.  551. 
IV.     Challenge  to  the  Array. 
(Title   of   the   cause.) 

And  now,  at  this  day,  to-wit:  (the 
time  and  place,  etc.),  came  as  well 
the  aforesaid  plaintiff,  as  the  afore- 
said defendant,  by  their  respective  at- 
tornies  aforesaid,  and  the  jurors  of  the 
jurv  empaneled  in  this  cause,  being 
summoned,  also  came,  and  hereupon, 
the  said  (defendant)  challenges  the 
array  of  the  said  panel;  because  h© 
savs",  that,  etc.  (here  set  forth  the 
matter  of  challenge  with  certainty  and 
precision),  and  this  he  is  ready  to 
verify:  Wherefore,  he  prayeth  judg- 
ment, and  that  the  said  panel  may  be 
quashed. 

G.  H.,  attorney  for  defendant. 
Burr.    App.    70,    §140;    Yates'    Forms 


hereupon  the  s.nid  (lofoiidnnt,  by  ('<.  H  . 
his  attorney,  challenges  the  array  ot 
the  said  panel  because  he  says  that, 
etc.  (here  set  forth  tho  cause  of  chal- 
lenge). Wherefore  he  prays  judgment, 
and  that  tho  said  panel  may  be 
quashed,  etc.  Burr.  App.  SH!,  S18G; 
Yates'   Forms   7S2. 


V.     Challenge  to  the  Array,  Entry  of. 

fAfter    appearance    of    the    jury     in 

the  postea,  proceed   as  follows):     And 
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VI.    Plea  to  Challenge  of  Jury. 

And    hereupon    the    people    aforesaid, 
by   Alanson   Hunger,  District   Attorney 
of   the   county   of   Tioga   aforesaid,   an- 
swers   the    said    challenge    so    made    by 
the   said   John   M.   Thurston,   and   says, 
that    after    the     drawing    of    tho    said 
thirty-six  jurors,  before  mentioned,  for 
said    court    of    Oyer    and    Terminer,    in 
due    and    legal    manner,   the    said   order 
of    the    said    Wm.    H.    Shankland,    one 
of   the   justices   of   the   Supreme   Court, 
ordering   and  directing  the   drawing   of 
twenty-four    additional    petit    jurors    to 
attend  the  said  term  of  the  said  court 
of    Oyer   and    Terminer,    was    obtained, 
served  and  filed  with  the  clerk  of  said 
count V   of   Tioga;    that    after    the   time 
of    drawing    the    said   thirty-six   jurors, 
and   before   the   time   for   the    drawing 
of     the     said     twenty-four     additional 
jurors,  under  and  in  pursuance  of  said 
order,  a  new  return  of  jurors  had  been 
made    by    the    proper    town    officers    of 
the    several   towns    in    the   said    county 
of    Tioga,    as    provided    by    statute,    to 
the  said  clerk;   that  thereupon  and  be- 
fore   the    time     for    drawing    the    said 
twentv-four   additional   jurors,  the   said 
county  clerk   had  destroyed  (as  he  was 
required    by    law    to    do)     the    list    of 
jurors  or  ballots  from  which  the  jurors 
to   attend   the   court   of  Oyer   and   Ter- 
miner  of   said   county    had   theretofore 
been  drawn,  and  that  the  said  twenty- 
four   additional   jurors,    so   required   by 
said  order,   were   drawn  in  manner  and 
forVn  directed  by  statute  in  such  cases 
made  and   provided,   by   the   said   clerk 
from    and    out    of    said    new    lists    ot 
jurors,  so  newly  furnished  to  him,  the 
said    clerk    as    aforesaid,    and   that   the 
full'  number   of   twenty-four   additional 
jurors   were    drawn    out    of   the    proper 
lists    or    ballots,    in    pursuance    of    said 
order   and   in   the   manner   provided   by 
law,    and    the    twenty-four    jurors    thus 
drawn,    as    last    aforesaid,    were     duly 
summoned,  which  said  people  are  ready 
to    verify,    wherefore    they    pray   judg- 
ment  that   the   said   panel  may   not   be 
quashed,    etc.      People    v.    Thurston,    2 
Park.   Cr.    (N.   Y.)    49,  54. 
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VIL  Replication  to  Plea  to  Challenge 
of  Jury. 
And  the  said  John  M.  Thurston,  pro- 
testing that  the  said  answer  and  the 
matters  therein  contained,  are  not  a 
sufficient  answer  in  law  to  said  chal- 
lenge; replies  to  said  answer  that 
twenty-four  additional  jurors  were  not 
drawn,  as  required  by  said  order,  or 
in  manner  and  form  directed  by  the 
statute  in  such  case  made  and  pro- 
vided, by  the  said  clerk,  and  that  the 
full  number  of  twenty-four  additional 
jurors  were  not  drawn  from  and  out 
of  the  proper  list  or  ballots,  in  pur- 
suance of  said  order,  or  in  the  manner 
provided  by  law,  but  that  one  of  the 
jurors  of  the  twenty-four  drawn,  in 
pursuance  of  said  order,  was  also  one 
of  the  thirty-six  petit  jurors  previous- 
ly drawn  for  said  term  of  said  court 
of  Oyer  and  Terminer,  and  was  not 
an  additional  juror  thereto,  and  that 
but  twenty-three  additional  jurors  were 
in  fact  drawn  in  pursuance  of  said 
order.  And  this  he  is  ready  to  verify; 
wherefore,  as  before,  he  prays  judg- 
ment that  the  panel  may  be  quashed, 
etc.  People  r.  Thurston,  2  Park.  Cr. 
(X.  y.)    49,  54. 

vni.  Notice  of  Motion  for  Foreign 
Jury. 
Sir — Please  to  take  notice,  that  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will 
be  moved,  at  the  next  special  term,  to 
be  held  at  the  capitol  in  the  city  ot 
Albany,  on  the  first  Tuesday  of  (April) 
next,  that  the  issue  in  this  cause  be 
tried  by  a  jury  to  be  summoned  from 

the  county  of  .    Dated,  March 

14th,   1846. 

Yours,  etc., 
G.  H.,  attorney  for  defendant, 
(or    plaintiff). 
To  E.  F.,  esquire,     attorney  for  plain- 
tiff   (or   defendant). 
Burr.  App.   211,   §417. 

IX.  Order  for  Foreign  Jury, 

On  rraflirifj  and  filing,'  an  affidavit  of 
due  service  of  not  if  r'  of  motion  in  this 
cause,  and  on  motion  of  Mr.  1.  .1.,  ot 
poiinsel  for  the  defendant,  no  one  ap- 
pearing to  oiii)Ose,  Ordered,  that  the 
issue  joined  in  this  cause  be  tried  by 
a  jury,  to  be  taken  and  summoned 
from  the  bodv  of  the  countv  of  (Rich- 
mond).    Burr.  App.   400,   §!»'23. 

X.  Notice   Of   Motion   for   a  Special 

Jury. 
Take  notice  that  on  an  aflida-vit  of 


which  a  copy  is  herewith  served  upon 
you,  and  upon  the  pleadings  and  pro- 
ceedings in  this  action,  the  undersigned 
will  move  the  court,  at  a  special  term 

to  be  held  at  the  courthouse  in , 

in   the   county  of  (or  at   the 

city  hall  in   the   city  of  ),   on 

the  day  of  ,  18 — ,  at 

o'clock    in    the    forejioon    of 


that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  for  an  order  that  a 
special  jury  be  struck  for  the  trial  of 
this  action.  2  Abb.  Forms  460. 
Notice  of  Motion  for  a  Special  Jury  (6). 
(Title   of   the   cause.) 

Sir: — Please  to  take  notice,  that  up- 
on the  affidavit,  with  a  copy  whereof 
you  are  herewith  served,  this  court 
will  be  moved,  at  the  next  special 
term,  to  be  held  at  the  capitol  in  the 
city  of  Albany,  on  the  tirst  Tuesday 
of  (April)  next,  that  a  special  jury  be 
struck  for  the  trial  of  the  issue  in 
this   cause.     Dated,   March   14th,   1846. 

Yours,  etc., 
Gr.    H.,    attorney     for     defendant     (or 

plaintiff). 
To   E.   F.,    esquire,   attorney   for   plain- 

tiflf   (or  defendant). 

Burr.  App.   210,   §416. 

XI.  Affidavit  To  Move  for  a  Special 

Jury. 

A.  B.,  of ,  being  duly  sworn, 

says: 

I.  That  he  is  the  plaintiff  in  the 
above  entitled  action. 

II.  Tliat  the  same  is  brought  against 
the  defendant  for  publishing  of  this 
plaintiff,  in  his  official  character  as 
(state  the  office),  the  following  libel- 
ous and  scandalous  words,  to- wit  (in- 
sert the  words  charged).  And  this  de- 
ponent further  says  that  the  said 
words  so  as  aforesaid  uttered  and  pub- 
lished of  this  deponent  are  wholly 
false.     2  Abb.  Forms  4G1. 

XII.  Order  for  Special  or  Struck  Jury 

(a). 

On  motion  of  Mr.  .T.,  of  counsel  for 
the  plaintiff,  and  after  hearing  counsel 
in  opposition  thereto,  ordered  that  a 
special  jury  be  struck  for  the  trial  of 
this  cause  (and  that  the  plaintiff  pay 
seven  dollars  costs  of  opposing  this 
motion).  Burr.  App.  4m,  §922. 
Order  for  n  Special  or  Struel-  Jurji  (h). 

On  reading  and  filing  the  annexed 
notice  of  motion    (and   proof  ot  service 

tliereof)   and   the  affidavit  of  -, 

and  on  motion  of  G.  H.,  after  hearing 
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(}.   \\.   (or  no  Olio  npiu'iiriii^)    in   oppo.si 
tion: 

Ordered  tliat  a  special  jury  ho  strnt-k 
for  tho  trial  of  this  action,  for  the 
j»<irposo  of  trvin^j  the  same  at  the  next 
eircuit    court,   appointed    to   be    lield    iu 

and    for    the    county    of ,    >at 

,     on      the     day     ot 

,  IS—.     ::  Abl).  Forms  Kil". 

Xin.     Application  for  Elisors  To  Sum- 
mon   Special    Jury     in     Criminal 
Case. 
"State    of    Missouri,    plaintiff,    c.    Mar 

shall   J.   llultz.   defendant. 

"The  state  conies  by  her  attorney, 
and  moves  the  court  for  an  order  ap- 
pointing one  or  more  impartial  persons 
to  act  as  elisors  in  summoning  tlic 
special  venire  ordered  in  this  cause, 
and  to  do  and  perforin  all  ottier  func- 
tions and  duties  devolved  uj)on  the 
sheritf  in  the  further  conduct  of  the 
trial  thereof,  for  the  reasons  follow- 
ing: Because  said  sheriff  and  coroner 
are  unduly  biased  and  prejudiced  in 
favor  of  the  defendant  in  the  cause, 
and  will  not  for  said  reason  impar- 
tially summon  the  venire  ordered  and 
return  an  unbiased  and  impartial  per- 
sons thereon,  or  execute  impartially 
the  other  duties  involved  in  tho  trial 
of  said  cause. 

"(Signed)  C.  H.  Gordon. 

"C.  H.  Gordon,  prosecuting  attorney 
for  the  state,  makes  oath  and  says 
he  believes  the  matters  and  facts  as 
set  out  in  the  foregoing  motion  are 
true. 

"(Signed)  C.   H.   Gordon. 

"Subscribed  and  sworn  to  before  me 
this   nineteenth   dav   of  April,   1SS9. 
(Signed)   J.  "w.  Stone,  clerk." 

State  V.  Hultz,  106  Mo.  41,  16  S.  W. 
940. 

XIV.     Notice  of  Striking  Jury   (a). 

Pake  notice  that  I  shall  attend  be- 
fore the  clerk  of  the  county  of  , 

at   his   office   in   the   city   (or   town)    of 

,    for    the    purpose    of    having 

the    special    jury    struck    for    the    trial 

of  this  action,  on  the  day  of 

,   18 — ,   at  o'clock   in 

the  


noon  of  that  day,     2  Abb, 

Forms  461. 

Notice  of  Striking  Jury  (b). 
Sir:      Please   to    take   notice   that   on 

the   day   of   instant 

(or  next),  at  ten  o'clock  in  the  fore- 
noon, I  shall  attend  on  behalf  of  the 
above  named   (defendant),  before  T.  N.. 


at  his  ollice  in,  etc.,  for  the  puri)os(>  of 
l:a\ing  the  jury  struck,  which  has  been 
()r<iered  in  this  cause.  Dated,  etc. 
Hurr.   App.   199,   i5S79. 
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III. 

IV. 

V. 

VI. 

VII. 

VIII. 

IX, 


Plea  to  Jurisdiction,  7.16 

Demurrer  for  Want  of  Jurisdiction 
as  to  Person,  T'l? 
Demurrer  for  Want  of  Jurisdic- 
tion as  to  Subject,  Tn? 

Answer,  No  Jurisdiction  by  For- 
eign Corporation,   T")? 

Answer,  No  Jurisdiction  by  Do- 
mestic Corporation,  Tn? 

Answer,  by  a  Consul,  No  Jurisdic- 
tion of  Person,   7^u 
Answer,   No  Jurisdiction  of  the 
Person,   T'T 

Answer,  No  Jurisdiction  of  the 
Subject,  7') 7 

Answer,  That  a  Court  of  the 
United  States  Possesses  Exclu- 
sive Jurisdiction,   7")  8 

CROSS-EEFERENCES: 
Dismissal,   Discontinuanck   and   Non- 
suit: 

Special  Motion  by  One  Defendant  'I'o 
Dismiss    for   Want   of   Jurisdiction 
of   Person. 
Eminent  Domain: 

Plea  by  Owner  in  Condemnation  Pro- 
ceedings,   Jurisdiction. 
Prohibition: 
Return,    That    Court     Was     Without 
Jurisdiction. 

I.     Plea  to  Jurisdiction   (a). 

And  the  said  defendant,  in  his  own 
proper  person  comes  and  says,  that 
this  court  ought  not  to  have  or  take 
further  cognizance  of  the  action  afore- 
said, because  he  says,  that  the  said 
supposed  cause  of  action,  and  each  and 
every  of  them  (if  any  such  have  ac- 
crued to  the  said  plaintiff,  accrued)  to 
the  said  plaintiff  out  of  the  jurisdic- 
tion of  this  court,  that  is  to  say,  at 
in  the  county  of  and 


not  at 


in  the  county  of 


esquire,  clerk  of  the  county  of , 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


or  elsewhere  within  the  jurisdiction  of 
this  court;  and  this  the  said  defendant 
is  ready  to  verify,  wherefore  he  prays 
judgment  whether  this  court  can  or 
will  take  further  cognizance  of  the 
action  aforesaid.  (There  must  be  an 
affidavit  of  the  truth.)  3  Chit.  PI. 
894. 
Pirn  to  Jvriftflirtioji   (h). 

"And    the    said    George    H.    Sidwell, 
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one  of  the  defendants  in  the  above  en- 
titled cause,  for  the  sole  purpose  of 
pleading  to  the  jurisdiction  of  the  said 
court,  comes  and  says  that  this  court 
ought  not  to  have  or  take  cognizance 
of  the  said  action,  because  the  said 
supposed  causes  of  action,  and  each  and 
every  one  of  them,  arose  in  the  county 
of  Cook  in  said  State  of  Illinois,  and 
not  within  the  said  county  of  Vermilion, 
and  that  the  said  action  is  not  a  local 
action,  and  that  both  he  and  his  co- 
defendant,  George  T.  Sidwell,  at  the 
time  said  suit  was  begun,  and  at  all 
times  since,  have  resided  in  said  Cook 
county,  and  not  within  the  said  county 
of  Vermilion;  that  process  was  serv.ed 
on  the  said  George  T.  Sidwell  in  said 
county  of  Cook,  and  not  within  the 
said  county  of  Vermilion;  and  was 
served  on  this  defendant  while  he  was 
on  a  public  railroad  train  passing 
through  said  county  of  Vermilion,  and 
not  within  the  said  county  of  Cook 
where  he  resides;  and  this  the  said  de- 
fendant is  ready  to  verify;  wherefore 
he  prays  judgment  whether  this  court 
can  or  will  take  further  cognizance  of 
this  action. 

George   H.   Sidwell." 
"State  of  Illinois,  county  of  Cook.  ss. 

George  H.  Sidwell,  being  first  duly 
sworn,  says  the  foregoing  plea,  by  him 
subscribed,  and  the  statement  made 
therein,  are  true. 

George    H.   Sidwell." 

Subscribed  and  sworn  to  before  me, 
this  17th  day  of  May,  A.  D.  1897. 

Robert  Jeffrey,  notary  public." 
(Seal) 

Sandusky  v.  Sidwell,  73  111.  App. 
493. 

n.  Demurrer  for  Want  of  Jurisdiction 
as  to  Person. 

Thn  defendant  demurs  (or  if  only 
a  part  of  them  join,  the  defendants, 
naming  which,  demur)  to  tlie  complaint 
herein  (or  to  the  first,  or,  second,  or 
other,  cause  of  action  stated  in  the 
complaint  herein),  for  the  ground  that 
it  appears  upon  the  face  of  the  com- 
plaint: 

*  That  tho  court  has  no  jurisdiction 
of  the  person  of  this  defendant  (or 
these    defi'iidants).      2    Abb.    Forms     \. 

UL  Demurrer  for  Want  of  Jurisdic- 
tion as  to  Subject. 

(Add  to  the  preceding  form,  or  sub- 
stitute at  the   *): 

That   the   court   has    no    jurisdiction 


of  the  subject  of  this  action.     2  Abb. 
Forms   5. 

IV.     Answer,  Noi  Jurisdiction  by  For- 
eign Corporation. 
I.     That  the  defendants  (foreign  cor- 
poration)  are  a  corporation  created  by 
or    under    the    laws    of    the    state    of 
(or  Oither  foreign  government 


or   country),   and   not   by   the   laws    of 
this  sta-te. 

II.     That  the  plaintiff  is  no.t  a  resi- 
dent    of     this-    state,     but     resides     at 
■,  in  the  state  of 


III.  That  the  said  (here  state  facts 
showing  that  the  cause  of  action  arose 
without  the  state,  and  is  not  upon  a 
contract  made,  executed  or  delivered 
within  the  state).     2  Abb.  Forms  24. 

V.  Answer,  No  Jurisdiction  by  Do- 
mestic Corporation  Sued  in  Local 
Court. 

I.  That  these  defendants  are  a  cor- 
poration created  under  the  laws  of  this 
state,  and  pursuant  to  an  act  of  the 
legislature,  entitled  (title  of  the  act), 
passed   (date  of  the  enactment). 

II.  That  said  corporation  do  not 
transact  their  general  business,  nor 
keep  any  oflice  for  the  transaction  of 
business,  within  this  city;  nor  are  they 
established  by  law  therein,  but  have 
their    general    business    and     office     at 

-,  and  there  only.  2  Abb.  Forms 


23. 

VI.  Answer  by  a  Consul,  No  Jurisdic- 

tion of  Person. 
That  he  was  at  the  commencement  of 
this  action,   and  is  now,   consul   of   the 

King  of  Italy  for  the  city  of  , 

duly  accredited  to  the  President  of  the 
I'liited  States,  and  by  him  received 
and  acknowledged  as  such.  2  Abb. 
Forms   23. 

VII.  Answer,   No  Jurisdiction  of  the 
Person. 

That  at  tiie  commencement  of  this 
action  this  defendant  was  not  a  resi- 
dent (or.  all  of  the  defendants  herein 
were  not  residents)  of  tliis  county;  but 
that   he   was    (or,   the  defendant    V.   /. 

was)    a    resident    of    ,    in    tlie 

county    of    .      2     Abb.     Forms 

23. 

VIII.  An.Twer,  No  Jurisdiction  of  the 
Subject. 

That  the  supposed  cause  of  atfion 
accrued  to  the  said  plaint  ill",  if  at  all, 
out  of  tho  juris<liction  of  this  court, 
that    is    to    say,    at    ,     in     tlie 

Vol.  IX 


U)> 


JCRlSDirTfOy 


oouuty  of ,  ami  uot  at  

in  the  i-oiinty  of  • ,  or  elsewhere 

within  the  iurisdiction  of  this  court. 
•2    Abb.    Foriiis   i:'-\ 

IX.  Answer.  That  Court  of  United 
States  Possesses  Exclusive  Jur- 
isdiction. 

I.  That    sail!    oouiity    is    within    the 

district,  in  which  there  is  anil 

was  a  circuit  court  of  the  I'nitecl 
States,  called  a  district  court,  holden 
for    said   district. 

II.  That  all  suits  or  penalties  and 
forfeitures  incurred  under  the  laws  of 
the  United  States,  to  which  the  United 
States  are  parties,  arising  within  said 
district,  ought  to  be  brought  in  said 
court,   and   not   elsewhere. 

III.  That  said  ,  at  the  com- 
mencement of  this  suit,  was  and  still 
is  resident  within  said  district,  and 
at  .     2  Abb.  Forms  24. 


JUSTICES   OF   THE   PEACE. 

I.  Indictment   of   Justice,   Failing  To 

Turn  Over  Property,  7"js 

II.  Indictment  of  Justice,  Failing  To 

Report,   758 
I.     Indictment   of  Justice,   Failing  To 

Turn  Over  Property. 
That  on  the  1st  of  June,  1SG3,  at  the 
cfity  of  Baltimore.  Silas  ,'Wright,  a 
negro,  was  arrested  and  brought  be- 
fore the  plaintiff  in  error,  who  was 
then  and  there  a  justice  of  the  peace 
of  said  city,  accused  of  stealing  cer- 
tain bank  notes  and  promissory  notes, 
and  upon  a  hearing  by  the  justice  was 
discharged;  that  at  the  time  of  the  ar- 
rest, Wright  was  searched  and  certain 
bank  notes  taken  from  him  and  de- 
livered to  the  plaintiff  in  error,  who 
was  in  duty  bound  to  deliver  the  same 
to  the  person  legally  entitled  to  demand 
and  receive  the  same;  that  William 
Daniel  afterwards  became  and  was 
legally  entitled  to  receive  the  same, 
and  the  plaintiff  in  error,  then  ana 
there,  unlawfully,  wilfully,  oppressive- 
ly, corruptly,  and  in  violation  and 
contempt  of  his  duty  in  that  behalf 
as  justice  of  the  i)eaee,  did  neglect 
and  refuse  to  deliver  the  bank  notes, 
etc.,  to  the  said  Daniel,  being  then  and 
there  requested  so  to  do,  well  knowing 
the  said  Daniel  was  so  entitled,  etc. 
Hiss  r.  State,  24  Md.  .556. 
II.     Indictment  of  Justice,  Failing  To 

Report    (a). 
"The    granil    jurors    of    the    state    of 


Arkansas,  duly  selected,  empannelled, 
sworn  and  charged  to  inquire  in  and 
for  the  body  of  the  county  of  Nevada, 
on  their  oath,  i)reseiit  that  one  VV.  K. 
M'cClure,  late  of  said  county,  on  the 
first  day  of  August,  1881,  with  force 
and  arms,  in  the  county  aforesaid,  then 
and  there  being  a  justice  of  the  peace 
of  Caney  township,  in  said  county,  did, 
on  or  before  said  day,  the  same  being 
the  day  fixed  by  law  for  the  com- 
mencement of  the  circuit  court  of  said 
county,  for  the  present  term  thereof, 
and  since  hitherto  has  failed  to  file 
with  the  county  clerk  of  said  county 
an  abstract  of  all  misdemeanors  tried 
before  him,  the  said  W.  R.  McClure, 
as  said  justice  of  the  peace,  since  the 
last  term  of  said  court,  giving  the 
style  of  the  case,  the  nature  of  the 
offense,  how  he  obtained  jurisdiction 
thereof,  whether  the  offender  was  ac- 
quitted, or  convicted,  and  if  con- 
victed, the  amount  of  the  fine  or  pun- 
ishment imposed.  And  the  grand  jurors 
aforesaid,  on  their  oaths  aforesaid,  do 
say  that  the  said  W.  R.  McClure,  a 
justice  of  the  peace  as  aforesaid,  is 
guilty  of  non-feasance  in  office,  in  man- 
ner and  form  aforesaid,  contrary,"  etc. 
IVLcClure  r.  State,  37  Ark.  426. 
Indictment  of  Justice,  Failing  To  Be- 
port  (&). 
"Being  charged  and  required  by  the 
code  of  criminal  procedure  to  report 
to  each  term  of  the  district  court  of 
Liberty  county  the  number  of  criminal 
cases  tried  and  determined  before  him, 
wherein  he  as  such  justice  of  the  peace 
had  jurisdiction  to  try,  did  wilfully, 
corruptly,  and  unlawfully  fail  and 
neglect  to  report  to  the  district  court 
of  Liberty  county,  at  the  October  terir, 
A.  D.  1872,  of  said  court,  the  crim- 
inal causes  tried  before  him  subse- 
quent to  and  following  the  June  term, 
A.  D.  1872,  of  the  district  court  or 
Liberty  county;  wherefore  the  grand 
jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say  that  the  said  Baldwin 
hath  committed  a  misdemeanor  in  of- 
fice," etc.  State  v.  Baldwin,  39  Tex. 
156. 


JUSTIFICATION. 

CEOSS-REFERENCES: 
False  Imprisonment: 

Plea     .Justifying     Imprisonment      on 

Suspicion    of   Felony; 
Plea    of   Justification    by    Officer; 
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Plea,  Justification  by  Justice  of  the 
Peace; 

Answer,  Justification  of  Arrest  on 
Suspicion  of  Felony; 

Answer,  Justification  by  Officer,  of 
Arrest  on  Suspicion  of  Felony; 

Answer,  Justification  by  Officer  of 
Arrest   Under  Criminal   Process; 

Answer,  Justification  by  Officer  of 
Arrest  Under  Civil  Process; 

AnsTver,  Justification   by  Officer  Un- 
der Order  of  Arrest. 
Inks  and  Innkeepers: 

Plea   by   Innkeeper   Justifying   Turn- 
ing Plaintiff  Out  of  Inn. 
Libel  and  Slander: 

Plea  of  Justification  of  "Words  of 
Perjury; 

Plea  of  Justification  of  Words  of 
Theft; 

Eeplication  to  Plea  Justifying  Words 
De  Injuria; 

Answer.  Justification  of  Charge  of 
Perjury; 

Answer,   Truth   of  Words; 

Answer,  Justification  and  Denial  of 
Malice   in    Charge   of    Larceny; 

Answer,  Justification  and  Mitigation 
in    Publishing   Account    of    Arrest; 

Answer,  Alleged  Libel  Was  Privileged 
Communication; 

Answer,  Alleged  Slander  Was  Priv- 
ileged Communication  to  Employ- 
er; 

Answer,  Alleged  Libel  Fair  Report  of 
Public    Official    Proceedings. 
Malicious    Prosecution  : 

Answer  Pleading  Justification  in  Ma- 
licious   Prosecution. 
Nuisance: 

Plea,  Justifying  Removal  of  Nuis- 
ance. 


KIDNAPING. 

I.  Indictment  for  Kidnaping,  7."0 

II.  Indictment  for  Kidnaping  With  In- 

tent  To    Carry   From    Residence, 

7.-,9 

m.     Information  for  Kidnaping  Under 

Common  Law,  17,'.) 
IV.     Indictment  for  Fraudulent  Arrest 

and  Carrying  Away,   TOD 

I.     Indictment  for  Kidnaping. 

"The  jurors  for  tlic  state,  upon  their 
oath  present,  that  on  the  23d  day  ot 
January,  A.  D.  1S84,  in  the  county  ot 
Wake,  one  Irene  Pearson,  then  and 
there  being  a  child  of  one  H.  1.  Pear- 
son, was  residing  with  her  said  father, 


H.  I.  Pearson,  and  that  then  and  there, 
while  the  said  Irene  Pearson  was  so 
residing  with  her  said  father,  John 
George  alias  John  Green,  late  of  said 
county,  wilfully  and  unlawfully  did  ab- 
duct the  said  Irene  Pearson  from,  and 
induce  her,  the  said  Irene  Pearson,  to 
leave  her  father  aforesaid,  the  said 
H.  I.  Pearson,  she,  the  said  Irene  Pear- 
son, then  and  there  being  under  the 
age  of  fourteen  years,  against  the  form 
of  the  statute,"  etc.  State  v.  George, 
93  N.  C.  567. 

II.  Indictment   for    Kidnaping    With 

Intent  To  Carry  From  Residence. 
"That  Auzley  Sutton,  on  the  5th 
day  of  April,  18S6,  at  Dubois  county, 
in  the  State  of  Indiana,  did  then  and 
there  feloniously,  forcibly  and  fraud- 
ulently arrest  Joel  R.  King,  with  the 
felonious  and  fraudulent  intention  of 
carrying  him,  the  said  Joel  R.  King, 
forcibly  and  against  his  will,  from  his 
place  of  residence,  said  forcible  and 
fraudulent  arrest  not  being  then  and 
there  made  in  pursuance  of  any  law 
of  this  state  or  of  the  United  States." 
State  V.  Sutton,  116  Ind.  527,  19  N.  E. 
602. 

III.  Information  for  Kidnaping  Under 

Common  Law. 

"That  on  the  25th  day  of  July,  in 
the  year  1883,  at  said  county,  said 
William  Smith  did  feloniously,  unlaw- 
fully, maliciously,  and  wilfully  assault 
one  A.  B.  Ewers,  and  then  and  there 
feloniously,  unlawfully,  injuriously,  wil- 
fully, and  without  lawful  authority, 
forcibly  confine  and  imprison,  against 
his,  the  said  A.  B.  Ewers',  will,  and 
him,  the  said  A.  B.  Ewers  then  and 
there  feloniously,  and  without  any  law- 
ful authority,  and  against  his  will, 
forcibly  did  convey  from  Mill  Creek, 
in  said  county,  to  Hawthorne's  store, 
in  said  county,  against  the  peace  and 
dignity  of  the  state  of  Wisconsin." 
Smith  V.  State,  63  Wis.  453,  23  N  W. 
879. 

Note. — Held  insufficient  under  tlie 
statute,  but  describing  an  offense  at 
common  law.  The  mandate  of  the  court 
was   as   follows: 

By  the  Court. — The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause 
remanded  with  directions  to  sentence 
the  defendant  under  and  by  virtue  ot 
section  4635  of  the  Revised  Statutes 
of  1878,  as  having  been  found  guilty 
of  a  crime  at  common  law,  "the  pun- 
ishment of  which  is  not  prescribed  by 

Vol.  IX 


71)0 


Krn\APixn 


nnv  statiilo  of  this  sluto."  Smith  r. 
State,  Cu\  Wis.  -t.-^:?,  2:?  N.  W.  S71>. 
IV.  Indictinout  for  Fraudulent  Ar- 
rest and  Cari-ying  Away  From 
Residence. 
"Hid  tlioii  and  thoro  fi'Ioiiiously, 
knowiiijjlv,  and  fraudulently  eany  oil 
and  deeoV  and  kidnap  Arizona  Wilson 
and  Kosii"  Wilson  from  their  then  place 
of  residence  iu  the  city  of  Indianapolis, 
Indiana,  and  carry  the  said  Arizona 
Wilson  and  Rosa  Wilson  away  Irom 
the-ir  t^l^Ml  place  of  residence  in  the 
sViid  citv  and  county  aforesaid,  into 
the  citv  of  Kvansville,  Indiana,  said 
acts  not  being,  then  and  there,  done 
in  pursuance  of  the  laws  of  the  State 
of  Indiana  or  of  the  United  States," 
etc.  Wallace  r.  State,  147  Ind.  (Vn, 
47  N.  E.  13. 

2fotc.—T\\is.  is  under  a  statute  mak- 
ing it:  a-ii.  offense  to  take  a  person  from 
his  residence,  or  to  arrest  or  imprison 
any  one  with  such  intention,  unless 
it  "be  in  pursuance  of  the  law  of  the 
state  or  of  the  United  States. 
KIN  OK  KlNDKKl).— See  Inheritance. 


LACHES. 


Answer  Settinp   Up   Laches. 

(After    setting    out    matters    in     de- 
fense)  "This  defendant,  the  said  Kich- 
ard  Sullivan,  further  says,  and  the  said 
Appleton    believes    it    to    be    true,    that 
when    the   said    deed    was    executed    by 
the  said  Thomas  R.  and  Emily,  she  was 
perfectly    sane    and    intelligent,     fully 
capable'    to      appreciate     the      circum- 
stances  of   the   case,   and   the  valuable 
interest    thereby    assigned;     that    they 
have    been    info'rmed,    and    believe   and 
80  allege,  that  she  and  the  said  Thomas 
R.    were    made     acquainted     with     all 
the    facts    necessary    to    form    a    judg- 
ment   as    the    reasonableness    and    liro- 
prietv    of    their    executing    the      same, 
and   that   they   did   so   voluntarily   and 
of  their  own   accord,  and  for  the  con- 
siderations therein   stated.      And   these 
defendants    expressly    deny   upon    their 
knowledge,     information     and      belief, 
that    the    said    deed    was    executed    by 
the   said   Thomas  R.   and   Elizabeth,   or 
either  of  them,  under  the  circumstances 
of  fraud  or  duress,  and  insist  that  the 
same  was  done  by  them  voluntarily  and 
knowingly,   and    for   a   good   and    valu- 
able consideration.     And  these  defend- 
ants sav  that,  bv  the  said  several  deeds, 
the  said  John  L.,  Thomas  R.,  Elizabeth 


and  Emilv,  for  good  and  valuable  con- 
si.lerations    did    assign,    remise,    release, 
:iiM     I'orever    ([uit-claim    unto    tlie    said 
William  Sullivan  and  Jonathan  Amory, 
all     tlu-ir     respective    interest,    present 
or    reversionary,    in    and    to    said    trust 
fund,     and    ali     claims     and     demands 
which   they   or   cither  of   them    had    or 
could     have     against     them,     the      said 
Sullivan      and      Amory,      on       account 
of  anvthing  done  or  omitted  to  be  done 
by   tliem   in   the  care,  management   and 
disposal   of   said   trust   fund,   or   in   any 
wise    relating    thereto;    and     these     de- 
fendants insist  upon   said  releases,  and 
claim    the    same    benefit    thereof    as    if 
thev   had   jileaded   the   same.   And  these 
defendants    say    that    for    many   years 
after  the  said   l-lmily  executed  said  deed 
in    the    year     eighteen     hundred     and 
twenty-six,  she  continued  to  be  of  sane 
and   intelligent   mind,  and  was  well  ac- 
quainted with  all  the  circumstances  re- 
lating   to    said    trust    fund    and   the   na- 
ture  and    elfect   of   her   said   deed,   and 
that   to   their   knowledge    or   belief  she 
never    repudiated  the  same,  or  denied  her 
obligation  under  the  same,    or    pretended 
to    have   any   claims,   or   demands   upon 
the    said    trustees    on    account    thereof;, 
and    these    defendants    submit    to    the 
judgment     of     this     honorable      court, 
'whether,   after   so    many   years   perfect 
and   entire   acquiesence   therein   by  the 
.said    Emily,    during    which    time    she 
was    sane    and    intelligent   and   able   to 
act  for  herself,  it  is  competent  for  any 
person   being,   or  pretending  to  be   her 
guardian,    to    set    up    and    maintain    m 
her  behalf  this  present  suit."     Sullivan 
);    Sullivan,  23  Fed.  C^as.  No.  13,r)98. 


LANDLORD   AND   TENANT. 

I.     Declarations,  761 

A.     For  Knit  on  Lease,  761 
Ji.     On  demise,  and  Use  and  Occupa- 
tion, 762 
C.     For  Bent   on   Agreement   To  Let, 
763 
JI.     Complaints,  764 

A.  For  Tax  Which  Tenant  Agreed  10 

Pay,  764 

B.  On   Promise   To  Pay   for  Surren- 

der, 764 
O.     Against     Lessee     for     Deficiency 

After  Me-entry,  764 
Against  Lessee  for  Bent,  765 
Against  Assignee  for  Bent,  765 
Lessor  Against  Executor,  765 
Grantee    of   Bcversion     for    Bent, 

766 


T). 
E. 
F. 

a. 
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H.     Assignee  of  Bent  Against  Lessee, 

766 
I.      Heir  Against  Lessee,  766 
J.      Assignee     of    Heversion     Against 

Assignee   of  Part   of  Premises, 

766 
K.     Against    Tenant   on   Covenant    To 

Repair,   767 
L.     Against  Landlord  on  Covenant  To 

Repair,  767 
M.     Against   Landlord   for  Breach   of 

Covenant   for   Quiet   Possession, 

767 
N.     Against    Landlord    on    Agreement 

To  Well  Complete,  768 

0.  Subtenant  Against  His  Immediate 

Lessor,  768 
P.     Lessor    Against     Lessee     for     In- 
junction and  Damages,  769 
III.     Pleas,    769 

A.  No  Sent  in  Arrcar,  769 

B.  Assignment    by    Assignee    Before 

Bent  Due,   770 

C.  Assignment     and     Acceptance     of 

Assignee,  770 

D.  Traverse  of  Assignment,  770 

E.  Eviction,    770 

F.  Lessor  Was  Seised  for  Life  Only, 

770 

G.  Defendant  Did  Repair,  771 

H.     Premises  Not  Out  of  Repair,  771 

1.  Defendant  Unable  To  Obtain  Pos- 

session,  771 
J.      By    Assignee   of    Tenant,   Assign- 
ment, 771 
rv.     Answers,  771 

A.  Denial  of  Hiring,  771 

B.  Denial  of  Use  and  Occupation,  771 

C.  Denial  by  Assignee  of  Occupation, 

771 

D.  Assignee's    Assignment    to    Third 

Person,  771 

E.  Tender  of  Rent  on  Land,  771 

F.  Eviction,  772 

G.  Surrender  of  Premises,   772 

H.     Landlord  Accepted  Assignee,   772 

CROSS-REFERENCES : 
Bonds: 

Complaint  on  Bond  for  Rent  Against 
Principal  and   Sureties. 
CovKXANT,  Action  of: 

Declaration       for       Not       Repairing, 

Against  Lessee; 
Plea    That    Promises    Ar©    IS'ot    Out 
of  Repair. 

Dl.SORDERLY     TIOUSE: 

Indictment  for   Leasing  Property  for 

Disorderly   House. 
Guaranty: 

Complaint     Against     Guarantors     for 

Payment  of  Rent. 


Injunctions  : 

Injunction   Against  Tenant   of  Mine; 

Injunction  Against  Removing  Fix- 
tures; 

Injunction  Against  Taking  Rents 
and  Profits; 

Injunction    Against    Underletting; 

Injunction  Against  Carrying  on  busi- 
ness  Forbidden  by  Lease. 
Intervention  : 

Petition    by    Landlord    To    Be    Made 
Defendant    in    Ejectment. 
Mortgages  : 

Complaint  To  Redeem  by  Lessee. 
Rejoinder: 

Rejoinder  to  Replication  of  Demise 
to    Plaintiff.    Notice    To    Quit; 

Surrejoinder    That    Notice     To     Quit 
Was  Waived. 
Replevin  : 

Cognizance   for  Rent; 

Plea,  Traverse  to  Avowry,  No  Rent 
in   Arrear; 

Plea  in  Traverse  to  Cognizance,  JNo 
Rent  in  Arrear  in  Part,  Tender  in 
Part; 

Replication   to  Plea   to   Avowry,   De- 
mand After  Tender. 
Specific  Performance: 

Bill   for   Specific   Performance,  Lessee 
Against   Lessor   of   House. 
Use  and  Occupation: 

Declaration  for  Use  and  Occupation 
of   Dwelling; 

Complaint  for  Use  and  Occupation, 
General   Form; 

Complaint  for  a  Fixed  Rent. 
Waste  : 

Complaint  by  Lessor  for  Damages  for 
Waste. 

I.    Declarations. 

A.     Declaration  for  Rent  on  Lease. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  comes  into  this  court,  ac- 
cording to  the  form  of  the  statute  au- 
thorizing the  commencement  of  suits 
by  declaration,  and  complains  of  C.  D., 
defendant  in  this  suit,  of  a  plea  of 
breach  of  covenant:     For  that  whereas 

heretofore,  to-wit,  on  the day 

of  ,  in   the  year  of  our  Lord 

one      thousand      eight      hundred      and 

(the    date    of    the    lease),    at 

(New  York,  to-wit,  at  the  city  and) 
in  the  county  of  (New  York)  aforesaid, 
by  a  certain  indenture  then  and  there 
made  between  the  said  plaintiff  of  tho 
one  part,  and  the  said  defendant  of 
the  other  part  (the  counterpart  of 
wliich  said  indenture  [or,  if  both  parts 
of  the  deed  be  originals,  that  is,  signed 
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by  all  the  contracting  parties,  say: 
"Olio  part  of  which  said  iiuh'nture "  |, 
sealoil  witli  the  son!  of  tlio  said  defoiid- 
ant,  the  said  plaintilT  now  brinjjs  liore 
into  court,  tlio  date  whereof  is  the  day 

5nd  year  aforesaid),  tlie  said  piaintilV 
id  demise,  lease  and  to  farm  let  (ac- 
cording to  the  words  in  the  lease),  unto 
the  said  defendant,  his  executors,  ad- 
ministrators and  assijjns,  a  certain  mes- 
suage, or  dwelling  house,  tenements  and 
premises,  with  the  a]>purtenances,  par- 
ticularly mentioned  and  described  in 
the  said  indenture,  situate  in  the  city 
and  county  of  Xew  York  aforesaid  (if 
the  description  of  the  premises  be  very 
long,  say:  "certain  tenements  with  the 
appurtenances  jiarticularly  mentioned 
and  described  in  the  said  indenture, 
situate,  etc.,"  and  in  order  to  avoid 
variance,  it  is  advisable  not  to  state 
the  abuttals,  or  any  other  very  par- 
ticular description),  (except  as  in  the 
said  indenture  is  excepted),  to  have 
and  to  hold  the  said  messuage,  or  dwell- 
ing house,  tenements  and  premises, 
"with  the  appurtenances  (except  as 
aforesaid),  unto  the  said  defendant,  his 
executors,    administrators    and    assigns, 

from  the day  of then 

last  past,  to  the  full  end  and  term  of 
(seven)  years  thence  next  ensuing,  and 
fully  to  be  complete  and  ended  (pur- 
suing the  words  of  the  lease):  yielding 
and  paying  therefor,  yearly  and  every 
year,  to  the  said  plaintiff,  his  heirs  (or 
executors,  administrators,  as  in  the  in- 
denture), or  assigns,  the  clear  yearly 
rent  or  sum  of  dollars,  pay- 
able  quarterly,   that   is  to    say,   on   the 

day  of,  etc.,  in  each  and  every 

year,  by  even  and  equal  portions  (or 
otherwise,  according  to  the  words  in 
the  lease).  And  the  said  defendant 
did  thereby  for  himself,  his  executors, 
administrators  and  assigns,  covenant, 
promise  and  agree  to  and  with  the  said 
plaintiff,  his  heirs  (or  executors,  ad- 
ministrators, as  in  the  lease),  and  as- 
signs, that  he  the  said  defendant,  his 
executors,  administrators  or  assigns, 
should  and  would  well  and  truly  pay, 
or  cause  to  be  paid,  to  the  said  plaintiff, 
his  heirs  (executors,  administrators), 
or  assigns,  the  said  yearly  rent  or  sum 

of dollars,  at  the  several  days 

and  times  aforesaid  (let  this  be  accord- 
ing to  the  words  of  the  covenant).  As 
by  the  said  indenture,  reference  being 
thereunto  had,  will  (amongst  other 
things)  more  fully  and  at  large  appear. 
By    virtue    of    which    said    demise,    the 


said  defendant  ;ifterwards,  to-wit,  on, 
etc.,  entered  into  and  upon  all  and  sin- 
gular tlie  said  demised  jiremises,  with 
the  appurtenances,  and  became  and  was 
j)ossessed  thereof,  for  the  said  term  so 
to  him  thereof  granted  as  aforesaid. 
And  although  the  said  plaintiff  liath 
always,  from  the  time  of  malving  tlio 
said  indenture,  hitherto  well  and  truly 
performed,  fulfilled  and  kept  all  things 
in  the  said  indenture  contained,  on  his 
part  and  behalf  to  be  performed,  ful- 
filled a)id  kept,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of 
the  said  indenture,  to-wit,  at  the  city 
and  in  the  county  aforesaid,  yet  (pro- 
testing that  the  said  defendant  hath 
not  performed,  fulfilled  or  kept  any- 
thing in  the  said  indenture  contained, 
on  his  part  and  behalf  to  be  performed, 
fulfilled  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and  mean- 
ing thereof,  the  said  plaintiff  saith  that 
after  the  making  of  the  said  indenture, 
and    during    the     said     term     thereby 

granted,    to-wit,    on    the day 

of  ,  in   the  year  one   thousand 

eight    hundred   and (the    day 

on  which  the  rent  fell  due),  at  the  city 
and  in  the  county  aforesaid,  a  largo 
sum     of    money,    to-wit,     the     sum      of 

dollars  of  the   rent   aforesaid, 

for  ( years  and  a  half),  of  the 

same  term,  ending  on  the  day  and 
year  last  aforesaid,  became  and  was, 
and  still  is,  in  arrear  and  unpaid  to 
the  said  plaintiff,  contrary  to  the  tenor 
and  effect,  true  intent  and  meaning  of 
the  said  indenture,  and  of  the  said 
covenant  of  the  said  defendant,  by  him 
in  that  behalf  so  made  as  aforesaid,  to- 
wit,  at  the  city  and  in  the  county 
aforesaid.  And  so  the  said  plaintiff 
in  fact  saith  that  the  said  defendant 
(although  often  requested  so  to  do), 
hath  not  kept  the  said  covenant  so  by 
him  made  as  aforesaid,  but  hath  broken 
the  same;  and  to  keep  the  same  with 
the  said  plaintiff  hath  hitherto  wholly 
neglected  and  refused,  and  still  doth 
neglect  and  refuse;  to  the  damage  ot 
the  said  plaintiff  of  (one  thousand  dol- 
lars), (a  sum  sufficient  to  cover  the 
real  demand  and  interest,  till  the  time 
of  final  judgment),  and  therefore  he 
brings  his  suit,  etc.  Burr.  A  pp.  290, 
§357;   2  Chit.  PI.  549;   Till.  Forms  397. 

B.     Declaration    fm    Rent    on    Demise 
and  Use  and  Occupation. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his    attorney,    complains   of   C.    D.,   de- 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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fendant  in  this  suit,  being  in  custody, 
etc.,  of  a  plea  that  he  render  to  the 
said  plainlitf  the  sum  of  (twelve,  hun- 
dred) dollars  (the  aggregate  of  the 
sums  mentioned  in  the  different 
counts),  of  lawful  money  of  the  United 
States  of  America,  which  he  owes  to 
and  unjustly  detains  from  Mm:  For 
that  whereas  the  said  plaintiff  hereto- 
fore, to-wit,  on  the  (first  day  of  May, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-three),  at  (the 
city,  and  in  the  county  of  New  York) 
aforesaid,  demised  to  the  said  defend 
ant  a  certain  messuage,  land  and  prem- 
ises (or  a  certain  messuage,  buildings 
farms  and  lands,  or  otherwise  as  the 
case  may  be),  with  the  appurtenances, 
situate,  lying  and  being;  in  the  said 
(city  and  county  of  New  York).  To 
have  and  to  hold  the  same  to  the  said 
defendant  for  a  certain  term  of  years, 
to-wit,  for  and  during,  and  until  the 
full  end  and  term  of  (three)  years, 
then  next  ensuing,  and  fully  to  be  com- 
plete and  ended,  yielding  and  payinff 
therefor  the  yearly  rent  or  sum  of 
(two  hundred)  dollars,  in  equal  quarter 
yearly  j)ayments,  to-wit,  on  the  first 
days  of  August,  XovemlDer,  February 
and  May,  in  each  of  the  said  years 
(or  otherwise,  according  to  the  lease). 
By  virtue  of  which  said  demise  the 
said  defendant  entered  into  the  said 
demised  premises,  with  the  appurten- 
ances, and  was  possessed  thereof  from 
thenceforth,  until  and  upon  the  first 
day  of  ^^ay,  in  the  year  of  our  Lord 
one  tho>isand  eight  hundred  and  forty- 
six),  when  a  large  sum  of  money,  to- 
wit,  the  sum  of  (six  hundred)  dollars 
for  rent  aforesaid,  for  the  space  of 
(three  years)  then  elapsed,  became  and 
was  due  and  payable  from  the  said 
defendant  to  tlie  said  plaintiff,  and 
still  is  in  arrear  and  unpaid  to  the 
said  plaintiff  in  this  suit,  to-wit,  at 
tlio  place  aforesaid;  whereVjy  an  action 
hath  accrued  to  the  said  plaintiff,  to 
demand  and  have  of  and  from  the  said 
defendant  the  said  sum  of  money  last 
mentioned,  parcel  of  tho  said  sum  of 
money  above  demanded.  And  wiiereas, 
also,  the  Baid  dcfondant  afterwards, 
to-wit,  on  the  (first  day  of  May,  in  tlie 
year  of  our  Lord  one  thousnnd  eiglit 
hundred  and  furty-six)  aforesaid,  was 
indebted  unto  the  said  [jjainliff  in  the 
further  sum  of  (six  hundred)  dollars, 
like  lawful  money  as  aforesaid,  for  tho 
use  and  occupation  of  a  certain  nies- 
Buage,  laud  and  premises  (or  olherwise, 


as  above),  with  the-  appurtenances  of 
the  said  plaintiff,  situate,  lying  and  be- 
ing in  (the  city  and  county  of  New 
York)  afaresaid,  by  the  said  defendant, 
and  at  his  special  instance  and  request, 
and  by  the  sufferance  and  permission 
of  the  said  plaintiff,  for  a  long  time 
then  elapsed,  had,  held,  used,  occupied, 
possessed  and  enjoyed,  and  to  be  paid 
by  the  said  defendant  to  the  said  plain- 
tiff, when  the  said  defendant  should  be 
thereunto  afterwards  requested.  Where- 
by and  by  reason  of  the  said  last  men- 
tioned sum  of  money  being  and  remain- 
ing wholly  unpaid,  an  action  hath  ac- 
crued to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defend- 
ant, the  said  sum  of  (six  hundred)  dol- 
lars, parcel  of  the  said  sum  of  money 
above  demanded:  Yet  the  said  defendant 
although  often  requested  so  to  do,  has 
not  yet  paid  the  said  sum  of  money 
above  demanded,  or  any  part  thereof, 
to  the  said  plaintiff,  but  to  pay  the 
same,  or  any  part  thereof,  to  the  said 
plaintiff,  the  said  defendant  has  hith- 
erto wholly  refused,  and  still  does  re- 
fuse; to  the  damage  of  the  said  plain- 
tiff of  (one  hundred)  dollars  (a  nom- 
inal sum),  and  therefore  he  brings  suit, 
etc.  Burr.  App.  280.  §549;  2  Chit.  PI. 
430;    Yates'   Forms   470. 

C.     Declaration      for     Eent     Due     on 
Agreement  To  Let. 

A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  comes  into  this  court, 
according  to  the  form  of  the  statute 
authorizing  the  commencement  of  suits 
by  declaration,  and  complains  of  C,  D., 
defendant  in  this  suit,  of  a  plea  of 
breach  of  covenant:  For  that  whereas 
the  said  plaintiff  heretofore,  to-wit,  on 
the  (first  day  of  May),  in  tlie  year 
one  thousand  eight  hundred  and  (forty- 
four),  at  the  (city  and  in  the  county 
of  New  York),  aforesaid,  demised  and 
let  unto  the  said  defendant,  the  (here 
describe  tlie  premises  as  in  the  agree- 
ment); and  the  said  defendant  then 
and  there  by  a  certain  instrument  in 
writing,  made  under  his  hand  and  seal, 
whicli  the  said  plaintiff  now  brinf^s  hero 
into  court,  the  dale  whereof  is  on  tiio 
same  day  and  year  last  aforesaid,  hired 
and  took  of  and  from  the  said  plaintiff 
the  premises  above  descril)ed,  for  tho 
term  of  (two)  years  to  commence  tlie 
said  (first  day  of  May),  one  thousand 
eight  hundred  and  (forty-four),  at  tho 
yearly  rent  of  (four  humlred)  dollars, 
payable  quarterly;  and  then  and  there, 
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in  aiul  Ity  tlio  said  instruinont  in  writ- 
liij:,  dill  oovfiuiiit  and  [noniiso  to  niako 
Iiunctuai  unytncnt  ol'  tiio  rent  iu  man- 
uor  utorosaul,  and  quit  and  surrcndor 
the  said  proniisos  at  the  expiration  ot 
the  said  term,  iu  as  good  state  and 
condition  as  reasonable  use  and  wear 
thereof  would  porniit,  damages  by  tlie 
elements  excepted.  By  virtue  of  which 
said  demising  and  lotting,  the  said  de- 
fondant  afterwards,  to-wit,  on  the  said 
(first  day  of  May),  in  the  year  afore- 
said, entered  into  and  upon  all  and  sin- 
gular tlie  said  doniisod  promises,  with 
the  appurtenances,  and  became  and  was 
possessed  thereof  from  tlience  and  un- 
til the  (first  day  of  May),  in  the  year 
one  thousand  eight  hundred  and  (forty- 
six);  at  which  time  a  large  sum  of 
money,  to-wit,  the  sum  of  (four  hun- 
dred) dollars,  for  rent  of  the  said  prem- 
ises, became  due  and  payable,  and  still 
is  due  and  in  arrear  and  unpaid  to  the 
said  i)laintifY,  contrary  to  the  tenor  and 
effect,  true  intent  and  meaning  of  the 
covenant  so  made  by  the  said  defend- 
ant as  aforesaid,  to-wit,  at  the  place 
aforesaid.  And  the  said  plaintiff  in 
fact  says  that  the  said  defendant  has 
not  made  payment  of  the  said  rent, 
nor  performed  the  covenant  in  the 
above  mentioned  instrument  in  writing 
mentioned,  to  be  paid  and  performed 
bv  him,  as  aforesaid,  but  has  made 
default  therein,  and  that  the  said  de- 
fendant (although  often  requested  so 
to  do),  has  not  kept  the  said  covenant 
so  bj'  him  made  as  aforesaid,  but  has 
broken  the  same,  and  to  keep  the  same 
with  the  said  plaintiff,  and  to  pay  the 
said  sum  of  money  last  mentioned,  or 
any  part  thereof,  the  said  defendant 
has  hitherto  wholly  neglected  and  re- 
fused, and  still  does  neglect  and  refuse; 
to  the  damage  of  the  said  plaintiff  of 
(five  hundred)  dollars,  and  therefore 
the  said  plaintiff  brings  suit,  etc.  Burr. 
App.  292,   §558. 

n.    Complaints. 

A.  Complaint  by  Landlord,  Having 
Paid  Tax  Which  Tenant  Uad 
Agreed  To  Fay. 

I.      That   at ,    on    or    about 

the    •    day    of    ,    18—, 

the  plaintiff  and  the  defendant  entered 
into  an  agreement,  of  which  the  f/)llow- 
ing  is  a  copy  (set  forth  agreement  or 
lease,  or  say:  an  agreement  by  which 
the  defendant  hired  of  the  plaintiff  a 
house  in ,  and  further  agreed, 


11.  Tliat  there  was  duly  laid  upon 
said  promises  for  the  year  IS — ,  and 
while  the  covenants  of  the  aforesaid 
agroeinont  wore  in  full  force,  and  tQe 
defendant  was  in  possession  of  the 
premises  by  virtue  thereof,  a  tax  of 
dollars,    which    the    defendant 


neglected   to  pay    (and  that  said  plain- 
tiffs were  not  aware,  until  on  or  about 

the day  of  ,   IS — ,  of 

such  neglect). 

111.      That    by    reason     thereof     the 

plaintiff   was,   on   the   day   of 

,    18 — ,    compelled    to    pay    the 

said    sum    of dollars,     with 

dollars  arrearages  of  interest, 


etc.,  reciting  stipulation  to  pay  tax) 
See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


amounting    in    the    whole    to 
dollars. 

IV.  That  no  part  thereof  has  been 
repaid.     1  Abb.  Forms  169. 

B.  Complaint  on  Promise  To  Pay  for 

Surrender   of  Lease. 

I.  That  at  the  time  hereafter  men- 
tioned,   the    plaintiff   had   a   lease   of  a 

liouse  and  lot  in  the  town  of , 

for  a  term  commencing  on  the  

day   of  ,   18 — ,   and   ending   on 

the    day    of    ,     18—, 

under  which  he  was  entitled  to  the 
possession  of  said  house  and  lot. 

II.  That    on    the    day    of 

,     the     defendant     being     the 

owner  of  (or  having  purchased)  the 
reversion  of  said  premises,  subject  to 
the  unexpired  term  of  tlie  lease,  prom- 
ised the  plaintiff  that  in  consideration 
that  he,  the  plaintiff,  would  surrender 
to  the  defendant  the  unexpired  term 
and   the   possession,    he   would   pay   the 

plaintiff    the    sum    of   aollars 

(on,  etc.). 

III.  That  the  plaintiff  thereupon  ac- 
cordingly surrendered  the  unexpired 
term  and  the  possession  to  the  defend- 
ant. 

(Or  III.  That  the  plaintiff'  duly  per- 
formed all  the  conditions  thereof  on 
his    part.) 

IV.  That  no  part  of  said  sum  has 
been  paid  (except  the  sum  of,  etc.). 
1   Abb.   Forms  211. 

C.  Complaint,  Lessor  Against  Lessee, 

for    Deficiency   After   Be-Entry 

by   Lessor. 
I.     That   heretofore  the  plaintiff,  by 
an    indenture    made    between    him    and 

the  defendant,  bearing  date  the 

day    of    ,    18 — ,    demised     and 

leased  to  the  defendant  certain  prem- 
ises therein  mentioned  (or  very  briefly 
designate  them),  at  the  yearly  rent  of 
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dollars,  payable  quarterly  on, 

etc.;  and  further  covenanted  with  the 
plaintiff  that  he  would  not  (here  state 
special  covenant),  and  that  in  case  of 
any  breach  on  his  part  of  said  coven- 
ant, the  plaintiff  reserved  full  power 
which  was  thereby  acceded  to  by  the 
defendant  to  re-enter  said  premises, 
and  eject  the  occupants  thereof,  and 
relet  the  same  for  the  benefit  of  the 
defendant. 

n.  That  the  defendant,  contrary  to 
his  covenant  (here  state  the  breach), 
and  that  the  plaintiff  for  that  cause 
re-entered  the  premises,  and  took  pos- 
session thereof  by  virtue  of  the  au- 
thority given  herein  in  the  lease,  and 
as  agent  of  the  defendant,  and  nor 
otherwise,  and  that  he  made  diligent 
efforts  to  relet  the  premises  for  the 
defendant,  but  was  unable  to  do  so. 

III.  That   thereby  the   plaintiff  lost 

the  sum  of dollars  rent,  which 

would  have  been  pavable  to  him  on, 
etc.     1  Abb.  Forms  310. 

D.  Complaint,  Lessor  Against  Lessee 

for  Rent. 

I.  That  heretofore  the  plaintiff,  by 
an    indenture    made    between    him    and 

the  defendant,  bearing  date  the 

day    of    ,    18 — ,    demised    and 

leased  to  the  defendant  certain  prem- 
ises therein  mentioned  (or  very  briefly 
designate  them),  at  the  yearly  rent  of 
dollars. 

n.  That  the  defendant  thereby  cov- 
enanted to  pay  said  rent  quarterly  on 
the  first  day  of,  etc.,  in  each  year. 

ni.  That  the  plaintiff  has  duly  per- 
formed all  the  conditions  thereof  on 
his  part. 

IV.  That  the  defendant  has  not  paid 
the  rent  of  the  (quarter)  ending  on  the 

day      of ,       IS — , 

amounting  to dollars.     1  Abb. 

Forms  310. 

E.  Complaint,     Lessor    Against     As- 

signee for  Bent. 

T.      That    on    the    day     of 

,   18 — ,   by   a   lease    in    writing, 

then  made  between  this  plaintiff  and 
one  M.  N.,  under  the  hand  and  seal 
of  said  M.  N.  (of  which  a  copy  is 
a;inpxed  as  partof  this  complaint),  this 
plaintiff  leased  to  said  M.  N.  certain 
lands  (or  very  briefly  designate  thoin), 
to  have  and  to  hold  to  said  M,  N.  and 

his   assigns,   from   the day   of 

,      18 — ,      for      the      term      of 

,      then       next      ensuing,       for 


able  to  this  plaintiff  on  the  (state  days 
of  paj-ment),  which  rent  said  AI.  iS'. 
did  thereby  for  himself  and  his  assigns, 
covenant  to  pay  to  the  plaintiff  ac- 
cordingly. 

(II.     That  by  virtue  thereof,  said  M. 

X.,   on   the day   of , 

IS — ,  entered  into  the  demised  premises, 
and  was  possessed  thereof.) 

III.     That  thereafter,  and  during  said 

term,    to-wit,    on    the   day    of 

18 —    (naming   a   day   before 


the  yearly  rent  of 


dollars,  pay- 


the  breach),  all  the  estate  and  interest 
of  said  M.  N.  in  said  term,  by  an 
assignment  then  by  him  made,  became 
vested  in  the  defendant,  who  there- 
upon entered  into  the  demised  premises, 
and  became  possessed  thereof  (and  con- 
tinued so  possessed  from  thence  hither- 
to,  or  until,   etc.). 

IV.  That  during  the  time  the  de- 
fendant was  so  possessed  of  the  prem- 
ises,   to-wit,    on    the day    of 


18 — ,    the    sum    of 


dollars  of  said  rent,  for  the  quarter 
ending  on  that  day  (or  otherwise),  be- 
came due  to  the  plaintiff  from  the  de- 
fendant; but  no  part  thereof  has  been 
paid.     1  Abb.  Forms  311. 

F.     Complaint,  Lessor  Against  Execu- 
tors. 

I.      That    on    the day     of 

,   18 — ,   by  a   lease   in   writing, 


then  made  between  the  plaintiff  and 
one  M.  N.,  under  the  hand  and  seal  of 
said  M.  N.  (of  which  a  copy  is  annexed 
as  part  of  this  complaint),  the  plaintiff 
leased  to  said  M.  N.  certain  lands  (or 
very  briefly  designate  them),  to  have 
and  to  hold  to  said  M.  N.,  and  his 
executors,    administrators    and    assigns, 

from    the    day    of , 

IS — ,   for   the   term    of   ,    then 

next    ensuing,    for    the    yearly    rent    of 
—   dollars,   payable   to   his   plain- 


tiff on  the  (state  days  of  payment), 
which  rent  said  M.  N.  did  thereby  for 
himself  and  his  executors,  adminis- 
trators and  assigns,  covenant  to  pay 
to  the   plaintiff,  aeeordingly. 

II.     (That  by  virtue  thereof  said  M. 

N.,   on   the  day  of  , 

IS—,    entered    into    the    demised    prem 
ises,   and   was    possessed   thereof.) 

in.     That  thereafter  and  during  said 
term,    said    M.    N.    died,    to-wit,    on    the 

day  of ,  18 — ,  leaving 

a  will  appointing  the  defendants  his 
executors. 

IV.     That   the  defendants,  by  nn   or- 
der  or   determination    of   the   surrogate 
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were  appointed,  and  now  arc,  the  exec- 
utors  of    liis   said    will. 

V.  Tliat  as  such  exeeufors  the  de- 
fendant took  possession  of.  and  occu- 
pied the  premises  uuder  said  lease. 

VT.  That  the  sum  of  dol- 
lars of  said  rent  for  tlie  quarter  end- 
ing: on  (a  day  before  the  lessee's 
deaths,  lieoame  due  on  said  day  to  the 
plaint itr  from  said  M.  N.,  but  no  part 
thereof  lias  been  paid. 

VII.  For  a  further  breach  the  plain- 
tiff alleges  that  after  tiie  death  of  said 
M.   X.,  and   wiiile  the   defendants  were 

so    in    possession,   the   sum   of 

dollars  of  said  rent  for  the  quarter 
ending  on,  etc.,  on  that  day  became 
due  to  the  plaintiff  from  the  defend- 
ants, but  no  part  thereof  has  been 
paid.     1   Abb.  Forms  312. 

G.     Complaint,   Grantee  of  Reversion, 
Against  Lessee  for  Bent. 

I.  That  one  M.  N.,  being  the  owner 
in  fee  of  certain  premises  (or  very 
briefly    designate    tht'm),    did,    on     the 

day   of  ,    18 — ,   by   a 

lease  in  writing  then  made  between 
him  and  the  defendant,  under  the  hand 
and  seal  of  the  defendant  (a  copy  ot 
which  is  annexed  as  part  of  this  com- 
plaint),   lease    to    the     defendant     said 

premises    from    the    day     of 

,     18 ,     for     the     term     of 

,    then   next   ensuing,    for    the 

yearly  rent  of  dollars,  payable 

to  said  M.  N.,  his  heirs  and  assigns,  on 
the  (state  days  of  payment),  which 
rent  the  defendant  did  thereby  cove- 
nant to  pay  to  said  M.  N.,  his  heirs  and 
assigns,  accordingly. 

(II.  That  by  virtue  thereof,  the  de- 
fendant entered  into  the  demised  prem- 
ises, and  was  possessed  thereof.) 

III.  That    thereafter,     and    on    the 

day    of    — ,    IS — ,    said 

M.  N..  by  his  deed,  under  his  hand  and 
seal  (a  copy  of  which  is  hereto  an- 
nexed), sold  and  conveyed  to  this 
plaintiff  the  demised  premises  (of  which 
the   defendant    had    due    notice). 

IV.  That    thereafter,   to-wit,   on   the 

day    of ,    18—,    the 

sum   of   dollars    of   said    rent, 

for  the  quarter  ending  on  that  day 
(or  otherwise),  became  due  to  the 
I)laintifT  from  the  defendant;  but  no 
part  tliereof  has  been  paid.  1  Abb. 
Forms  313. 


H.     Complaint,      Assignee      of     Bent 

At/diiist    Lesser. 
(I  and   11   as  in   preceding  form.) 

III.  That    thereafter,    and    on     the 

day    of ,    18 — ,    said 

M.  N.  duly  assigned  to  the  plaintill 
said  coven.'int  and  all  his  right  to  tho 
rent   tiierein   secured. 

IV.  (As  in  the  preceding  form.)  1 
Abb.  Forms  314. 

I.  Complaint,  Il<ir  of  Reversioner 
Against  Lessee. 

r.  That  one  M.  N.,  now  deceased, 
being  in  his  lifetime  the  owner  in  fee 
of  the  tenements  hereinafter  mentioned, 
on  (etc.,  state  the  lease  and  the  coven- 
ants which  were  broken,  as  in  the  pre- 
ceding forms). 

IT.  That  the  said  M.  N.,  being  seized 
of  the  reversion  in  said  demised  prem- 
ises, afterwards,  and  during  the  said 
term,  on  (etc.),  died  so  seized;  where- 
upon the  said  reversion  then  descended 
to  the  plaintiff  as  his  (son  and  only 
cliild  and)  heir;  and  thereby  the  plain- 
tiff then  became  seized  thereof  in   fee. 

III.     That  thereafter,  to-wit,  on,  etc., 

the    sum    of    dollars    of    said 

rent,  for  the  quarter  ending  on  that 
day  (or  otherwise),  became  due  to  the 
plaintiff  from  the  defendant;  but  no 
part  thereof  has  been  paid.  I  Abb. 
Forms  314. 

J.  Complaint,  Assignee  of  Devisee  of 
Reversion  and  Rent  Against 
Assignee   of  Part   of  Premises. 

I.  That  one  M.  N.,  being  the  owner 
in    fee    of    certain    premises    (or    very 

briefly  designate  them),  on  the 

day  of ,  IS  — ,  by  lease  in  writ- 
ing then  made  between  him  and  one 
O.  P.,  under  the  hand  and  seal  of  said 
0.  P.  (a  copy  of  which  is  annexed  as 
part  of  this  complaint),  leased  to   said 

O.  P.  said  premises  from  the  

day  of ,  18  —  ,  for  the  term  of 

,    then    next    ensuing,    for    the 


yearly  rent  of  — 
to    said    M.    N., 


his 


dollars,  payable 
heirs    and    assigns, 


on  tho  (state  days  of  payment;,  which 
rent  O.  P.  did  thereby  covenant  to  pay 
to  said  M.  N.,  his  heirs  and  assigns, 
accordingly. 

II.  That  by  virtue  thereof  the  de- 
fendant entered  into  the  demised  prem- 
ises,  and    was   possessed    thereof. 

III.  That  thereafter,  and  during  said 

term,    to-wit,    on    the   day    of 

,    18 —    (naming    a    day    before 

the  breach),  said  O.  P.  duly  assigned 
all  his  interest  in  a  divided  part  of  the 
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land,  equal  in  value  to  the  residue  of 
the  demised  premises,  and  thereby  the 
defendant  became  tenant  of  such  part. 

IV.  That    on    the day    of 

,  18 — ,  said  M.  N.  died,  having 

by  his  last  will  and  testament  devised 
the  (reversion  and)  rent  to  one  Q.  R., 
which  said  will  was  duly  proved  and 
recorded  as  a  will  of  real  estate  before 

the  surrogate  of  the  county  of , 

on,  etc. 

V.  That  Q.  R.,  on  the day 

of ,  18 — ,  duly  (conveyed  and) 

assigned  said  (reversion  and)  rent  to 
the  plaintiff. 

VI.  That   thereafter,  to-wit,  on  the 
day    of ,    18—,    the 


sum   of 


dollars   of   said    rent, 


for  the  quarter  ending  on  that  day 
(or  otherwise)  became  due  to  the  plain- 
tiff from  the  defendant;  but  no  part 
thereof  has  been  paid.  1  Abb.  Forms 
314. 

K.  Complaint  Against  Tenant  on  Cov- 
enant To  Keep  Premises  in 
Eepair. 

I.     That    on   the day     of 


,    18 — ,    by   a   lease   in    writing 

then  made  between  the  plaintiff  and 
the  defendant,  under  their  hands  and 
seals  (or  under  the  hand  and  seal  of 
the  defendant),  the  plaintiff  leased  to 
the   defendant   for  one  year  from  said 

date,   at   a  yearly   rent  of  ,  a 

certain  dwelling  house,  with  stable  and 
sheds     attached,     in     the     villajie     of 

• ,    in    the    county    of , 

the  property  of  the  plaintiff,  the  same 
being  upon  a  part  of  the  estate  of  M. 
N.,  deceased  (or  otherwise  briefly  des- 
ignate the  premises). 

II.  That  said  lease  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy  (copy  of 
the  covenant). 

(Or  II.  That  the  defendant  in  said 
lease  covenanted  that  he  would,  during 
tlio  said  term  of  one  year,  at  his  own 
cost  and  expense,  keep  said  dwelling 
house  and  prfmlsos  in  good  repair,  and 
at  tlie  expiration  of  said  tnrm  leave  the 
sail!  dwelling  house  and  premises  in  as 
good  condition  as  he  received  the  same, 
masonable  wear  and  toar  excepted.) 

II  r.  That  the  defendant  entered 
upon  the  premises  and  occupied  tho 
Rame  during  the  said  term  of  one  year, 
under  said  agreement;  l)ut  that  he  haa 
failed  to  kpe[i  the  said  house  and  j)rem- 
ises  in  good  rejiair;  liut,  on  tlie  ron- 
trary,   he   has   left   them   in  such  condi- 


tion that  the  fences  are  broken  down, 
the  walls  and  the  roof  admit  the  water, 
and  in  consequence  the  plastering  has 
in  many  places  fallen  down,  the  win- 
dow glass  is  broken  (or  other  injuries), 
and  the  house  and  premises  are  other- 
wise injured  by  reason  of  the  neglect 
of  the  defendant  to  keep  them  in  good 
repair,  pursuant  to   his  said  agreement, 

to  the  damage  of  the  plaintiff  ■ 

dollars.     1  Abb.  Forms  348. 

L.  Complaint  A  g  a  i  n  s  t  Landlord, 
Breach  of  Covenant  To  Keep  in 
Bepair,   Special  Damage. 

I.      That    on    the day     ol 

,   IS — ,   by   a  lease  in   writing. 


then  made  between  the  plaintiff  and 
the  defendant,  under  their  hands  and 
seals  (or  under  the  hand  and  seal  of 
the  defendant),  the  defendant  leased 
to  the  plaintiff  the  premises  known   as 

No.  street,  in  the  city  of  New 

York,  for  one  year  from  that  date,  at 
the  yearly  rent  of dollars. 

II.  That  said  lease  contained  a  cov- 
enant on  the  part  of  defendant,  of 
which  the  following  is  a  copy  (copy  of 
covenant  to  keep  in  repair). 

III.  That  the  plaintiff  entered  into 
possession  of  said  premises  under  said 
lease,  and  used  the  same  as  a  store  and 
warehouse  for  storing  and  selling  vari- 
ous articles   of  dry  goods. 

IV.  That  the  defendant  has  failed  ta 
perform  said  covenant  and  keep  the 
premises  in  repair,  and  has  allowed  the 
walls  and  roof  to  become  and  remain 
leaky,  by  means  whereof  the  water  has 
entered  said  premises  and  utterly  ruined 
a  portion  of  his  said  goods,  and  seri- 
ously injured  others,  to  the  damage  of 

the   plaintiff dollars.      1    Abb. 

.Forms  349. 

M.  Complaint  Against  Landlord  for 
Breach  of  Covenant  for  Quiet 
Possession. 

I.      That    on    the    day     of 

-,   the   plaintiff  and  the  defend- 


ant entered  into  an  agreement  under 
their  hands  and  seals  (or  under  tho 
hand  and  seal  of  the  (l(>fendant),  where- 
by the  plaintiff  hired  and  the  defendant 

leased   for   the   term   of  years 

from    said    date,    at    a    yearly    rent    of 

dollars  (here  briefly  designate 

the  premises). 

II.  That  said  lease  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy  (copy 
of    covenant    for    (|iiiet    possession). 

(Or   II.     That   the  defendant   in   said 
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loaso  povcnnntcd  with  the  plaint ifT  that 
he  should  poacoably  and  (inictly  occupy 
and  enjoy  the  promises  aforesaid  lor 
the  said  term  of years.) 

III.  That  the  plaintifT  has  not  been 
permitted  jieaceably  to  occupy  and  en- 
joy the  possession  of  said  premises;  but, 
on  the  contrary,  after  the  commence- 
ment of  the  term,  and  on  the  • 

day  of  ,  IS — ,  one  M.  N.,  who 

•was  at  the  time  of  making  said  lease, 
and  thereafter,  until  the  last  mentioned 
day.  the  lawful  owner  (or  lawfully  en- 
titled to  the  possession)  of  said  prem- 
ises, entered  upon  tiie  same  and  ejected 
this  plaintilf  therefrom,  and  has  ever 
since  kept  him  out  of  possession  of  tlie 
same  (or  designate  what  part),  to  his 
damage dollars. 

IV.  (Allege  special  damage,  if  any 
e.  g..  as  follows):  That  the  plaintiff, 
confiding  in  the  covenant  of  the  defend- 
ant aforementioned,  had  purchased  a 
number  of  farming  utensils  and  imple- 
ments of  husbandry  for  tlie  cultivation 
of  said  premises,  and  had  entered  upon 
said  premises  and  commenced  to  raise 
grain  and  fruit  thereon,  when  he  was  so 
ejected;  and  that  by  reason  of  the  de- 
fendant's failure  to  fulfil  said  covenant, 
said  farming  utensils  and  implements 
became  of  little  or  no  value  to  him, 
and  he  was  deprived  of  the  result  of 
his  time  and  labors  in  cultivating  said 
premises,  to  the  damage  of  the  plaintiff 
dollars. 

(Or  IV.  That  the  plaintiff  was  there- 
by prevented  from  continuing  his  busi- 
ness of  a  hatter  at  the  place,  and  was 

compelled  to  expend  dollars  in 

removing  therefrom,  and  lost  the  cus- 
tom of  his  said  business  by  such  re- 
moval, to  his  damage dollars.) 

1  Abb.  Forms  350. 

N.  Complaint  Af/ainst  Landlord  on 
Agreement  To  Complete  Demised 
Premises  Jf'ell. 

I.      That    on    the    dav     of 


,    18 — ,    at ,    the    said 

plaintiffs  entered  into  an  agreement  in 
writing  with  the  defendants,  bearing 
date  on  that  day,  duly  executed  bj 
the  plaintiffs  under  the  firm  name  of 
A.  B.  &  Co.,  and  by  the  defendants  un- 
der the  firm  name'  of  Y.  Z.  &  Co.;  of 
which  agreement  the  following  is  a  copy 
(copy  agreement  to  complete  unfinished 
■warehouse,  in  the  same  manner  as  an 
adjoining  building,  and  let  it  to  the 
plaintiff,  giving  possession  on  a  day 
named). 


ir.      That    after   tlie    making   of   thif 

agreement,  and  on  or  about  the • 

day   of ,   18  — ,   the   defendants 

delivered,  and  tlie  plaintiffs  took  pos- 
session of  the  first  lloor  and  basement 
of  said  building,  under  and  in  pursu- 
ance of  said  agreement,  no  lease  or 
other  agreement  having  been  made  or 
executed  between  the  parties;  and  that 
the  plaintiffs  took  possession  thereot 
upon  the  faith  and  assurance  of  the 
defendants,  and  the  full  belief  thereof, 
that  the  said  premises  were  finished  in 
the  same  manner  as  the  store  then  oc- 
cupied by  M.  N.,  in  the  same  street, 
and  in  accordance  with  the  terms  ol' 
said  agreement. 

ITT.  That  the  said  iiremises  were  not 
finished  in  the  same  manner  as  the 
store  at  the  time  of  making  such  agree- 
ment, occupied  by  M.  N.,  in  the  same 
street,  but,  on  the  contrary  thereof,  tli» 
roof  of  the  building,  and  the  gutters, 
watercourses,  and  leaders  therefrom, 
were  constructed  and  finished  in  a  dif- 
ferent and  less  perfect  manner  than 
those  upon  that  store,  and  an  obstruc- 
tion was  placed  over  the  top  of  the 
leader  that  conducted  the  water  from 
the  said  roof  of  the  building,  which 
obstructed  and  prevented  the  water 
from  passing  off  from  said  roof,  where- 
as no  such  obstruction  was  placed  over 
the  top  of  the  leader,  or  gutter,  or 
watercourse,  from  the  roof  of  the  store 
then  occupied  by  said  M.  N.,  in  the 
same  street. 

IV.  Tliat  in  consequence  thereof,  the 
water  falling  upon  the  roofs  of  said 
building  mentioned  in  said  agreement 
was  obstructed  and  prevented  from 
passing  off  through  the  gutters,  water- 
courses, or  leader,  and  was  forced  back 
upon  and  ran  through  the  skylight  in 
the  roof,  and  down  into  the  said  first 
floor  and  basement,  and  upon  the  silks, 
goods  and  wares  and  merchandise  of  the 
said  plaintiffs  kept  therein,  and  greatly 
injured  the  same,  to  the  damage  of  the 

plaintiffs    dollars.       1     Abb. 

Forms  351. 

0.  Complaint,     Sub-Tenant     Against 

His  Immediate  Lessor. 

1.  That  at  the  times  hereinafter  men- 
tioned, the  defendant  held  certain  prem- 
ises (very  briefly  designating  them), 
as  tenant  thereof  to  one  M.  N.,  at  a 
yearly  rent  of  dollars,  pay- 
able by  the  defendant  to  said  M.  N^ 
on  the   (state  days  of  payment). 

II.     That    on   the day   ol 
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,    IS — ,    in    consideration    that  [den,     at 

the  plaintiff  then  became  the  tenant 
to  the  defendant  of  said  premises  (or 
of ,  which  premises  were  a  por- 


tion of  the   above  described  premises), 

at    a   yearly   rent    of   dollars, 

payable  to  him  by  the  plaintiff,  the 
defendant  gave  to  the  plaintiff  a  writ- 
ten agreement  to  indemnify  him,  of 
which  the  following  is  a  copy  (or  state 
its  substance,  e.  g.,  thus):  and  thereby 
promised  that  he  would,  during  the  con- 
tinuance of  the  tenancy  of  the  plaintiff, 
indemnify  him  and  save  him  harmless 
from  and  against  the  payment  of  the 
rent  payable  to  M.  X.  as  aforesaid;  and 
from  and  against  all  costs,  damages  or 
expenses  to  which  he  might  be  put  by 
reason  of  any  default  in  the  payment 
thereof). 

III.  That  the  defendant,  contrary 
to  his  promise,  omitted  to  pay  the  rent 
which    became    due    from    him    to    said 

M.  N.  on  the  day  of , 

18 — ,  which  was  during  the  tenancy  of 
the  plaintiff  under  said  agreement. 

IV.  That  by  reason  thereof  said  M. 

N.,   on   the day   of , 

18 — ,  in  the  court  of  ,  com- 
menced proceedings  to  recover  posses- 
sion of  said  premises,  which  were  then 
occupied  by  the  i)laintiff  under  said 
agreement,  for  the  non-payment  of  said 
rent;    and    thereby     the     plaintiff     was 

obliged    to    pay,    and    on    the    

day    of   ,    IS ,    did    pay    to 

said  M.  N.,  to  the  use  of  the  defend- 
ant,  the   sum    of   dollars,   the 

amount    of    said    rent,     together     with 

dollars,  the  costs  and  charges 

of  said  proceedings;  and  was  put  to 
great  trouble  and  inconvenience,  to  the 
damage  of  the  plaintiff  dol- 
lars.    1  Abb.  Forms  364. 

P.  Complaint  by  Le/tfsor  Against 
Lessee  for  Injunction  and  Dam- 
ages. 

I.  That  the  plaintiff,  being  then  and 
ever  since  owner  in  fee  simple  of  tlie 
premi.ses  hereinafter  mentioned,  on  tlio 

'lay    of   ,    IS — ,    by   a 

lease  in  writing  then  made  between  tlie 
plaintiff  and  the  defendant,  under  their 
hands  and  seals  (or  under  the  hand  and 
seal  of  the  defendant),  the  plaintiff 
leased  to  the  defendant  (designate  term 
and  premises,  e.  g.,  thus),  for  ten  years 
from  said  date,  at  a  yearly  rerit  of 
$1,000,  a  certain  dwelling  houHo,  with 
si  able  and  sheds  attaojied,  and  ten  acres 
of  lawn  and  woodland,  orchard  and  gar- 

49  *- 


II. 


,    in    the    county    of 

— ,  the  property  of  the  plaintiff'. 
That  said  lease  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy  (copy 
of  the  covenant  as  to  waste  or  repairs). 
(Or  II.  That  the  defendant  in  said 
lease  covenanted  that  he  would — stat- 
ing the  substance  of  the  covenant.) 

III.  That  the  defendant  took  pos- 
session of  the  premises  under  said  lease, 
the  same  being  then  in  good  repair  and 
condition;  but  that  they  have  since  be- 
come ruinous  and  bad,  and  the  lands 
very  much  deteriorated  by  the  wilful 
mismanagement  and  improper  cultiva- 
tion thereof  by  the  defendant;  that  ho 
has  ploughed  up  the  garden,  destroying 
the  shrubbery  and  flowers  therein,  and 
has  cut  down  ten  ornamental  and  shade 
trees  standing  near  the  house,  and  has 
cut  down  ten  apple  trees  in  the  orchard 
(or  in  like  manner  state  other  w-aste, 
according  to  the  fact),  and  has  other- 
wise suffered  and  committed  great  waste 
on   the    premises;    by   reason    of   which 

waste  the  premises  are  worth 

dollars  less,  to  be  sold,  than  they  were 
when  the  defendant  took  possession 
thereof;  and  it  would  cost dol- 
lars to   restore   them. 

IV.  That  the  defendant  threatens  to 
cut  down  other  of  the  ornamental,  shade 
and  fruit  trees,  and  to  remove  the  par- 
titions in  the  first  story  of  the  house, 
and  turn  it  into  a  workshop  (or  other 
threatened  waste). 

Wherefore  the  plaintiff  asks  judg- 
ment: 

1.  That  the  defendant  may  be  re- 
quired to  (restore  and)  repair  tiie  prem- 
ises. 

2.  That  he  pay  the  plaintiff . 

dollars  damages  done  to  and  suffered 
by  the  premises  (the  plaintiff  hereby 
waiving  all  forfeitures  and  penalties 
incurred  in  respect  to  said  waste). 

3.  That  he  be  required  to  keep  the 
same  in  good  repair  and  condition  dur- 
ing the  continuance  of  his  interest 
therein,  and  to  manage  and  cultivate 
tiie  farm  in  a  proper  and  husl)and]iko 
manner,  according  to  the  terms  of  t  lio 
lease,    and    Die    custom    of   the    country. 

4.  Tiiat  he  be  enjoined  from  com- 
mitting any  furtlier  waste,  and  jjarticu- 
larly  from  (stating  jiarticular  act  to  bo 
enjoined).     1  Abb.  Forms  480. 

in.     Pleas. 

A.     rica,  No  Bent  in  Arrear. 
Because  he  says  that  no  part  of  the 
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sail!  rent  in  tlif  snitl  «locl:iralioii  iiicn- 
tioiu'il  is  in  anonr  or  niiiiaiii.  in  niannor 
and  form  as  tlu>  said  plaint iiY  liath 
above  in  his  doi-laration  in  lliat  hclialt' 
alli'jjod,  and  nl'  this  lie  the  said  defend- 
ant jMits  liiniself  upon  the  couutiv,  etc. 
3  Chit.  PI.  9ii3. 

B.  Plea   of   Assi(]»me)it   hy   Assignee 

lie  fore  liiitt  Became  Due. 
Because  he  says  that  after  he  the 
said  defendant  became  assignee  of  the 
said  demised  premises,  as  in  the  said 
deehiration  mentioned  (before  any  rent) 
became  due  and  owing  to  the  said  plain- 
tiff, to-\vit,  on,  etc..  at,  etc.  (venue), 
aforesaid,  he  the  said  defendant,  by  a 
certain  indenture  of  assignment,  then 
and  there  made,  and  duly  signed  by  him 
the  said  defendant,  and  sealed  with  his 
seal,  for  the  considerations  therein  men- 
tioned, did,  etc.     3  Chit.  PI.  994. 

C.  Plea   of  Assignment   and  Accept- 

ance of  Assignee. 
Because  he  says  that  after  the  mak- 
ing the  said  demise  in  the  said  declar- 
ation mentioned,  and  before  any  part 
of  the  said  rent  in  the  said  declaration 
mentioned  became  due  and  payable,  to- 
wit,  on,  etc.,  at,  etc.  (venue),  he  the 
said  defendant  by  a  certain  indenture 
of  assignment,  by  him  then  and  there 
made  and  duly  signed  by  the  said  de- 
fendant, and  sealed  with  his  seal,  for 
tlie  considerations  therein  mentioned, 
did  bargain,  sell,  assign,  transfer  and 
set  over  unto  G.  H.,  etc.,  all  the  right, 
title,  interest,  term  of  years  then  to 
come  and  unexpired,  property,  claim 
and  demand  whatsoever  of  the  said  de- 
fendant of,  in  and  to  the  said  several 
demised  premises,  with  the  appurten- 
ances, to  have  and  to  hold,  etc.  (as  the 
words  of  assignment),  by  virtue  of 
which  said  indenture  of  assignment  the 
said  G.  H.  afterwards,  to-wit,  on  the 
day  and  year  last  aforesaid,  entered 
into  the  said  demised  premises,  with  the 
appurtenances,  and  became  and  was 
thereof  possessed  for  the  residue  of  the 
said  term  then  to  come  therein  and 
expired,  whereof  the  said  plaintiff  on 
the  day  and  year  last  aforesaid,  at,  etc. 
(venue),  aforesaid,  had  notice;  and  the 
said  defendant  further  saith  that  the 
said  plaintiff,  after  the  entry  of  the 
said  G.  II.  into  the  said  demised  prem- 
ises, with  the  appurtenances,  under  and 
by  virtue  of  the  said  assignment,  to- 
wit,  on,  etc.,  at,  etc.  (venue),  aforesaid, 
did  accept  and  receive  of  and  from  the 
said  G.  H.  as  tenant  to  the  said   plaiu- 


tilT,   a   l.ng(^   sum    of   money,  tO-wit,  the 

sum  of  a     for  the  rent  aforesaid, 

in  fdiiii  aforesaid,  reserved  and  then 
made  p:iy;ible,  and  then  and  there  ac- 
cepted the  said  (>.  II.  as  his  tenant  of 
file  said  demised  premises,  with  the  ap- 
})nrtenances.  And  this,  etc.  3  Chit 
PI.  993. 

D.  Plea,   Traverse  of  Assignment. 
Because  he  saith  that  all  tlie  estate, 

right,  title,  interest  and  term  of  yearn 
then  to  come  and  unexpired,  property, 
claim  and  demand  whatsoever  of  the 
said  E.  F.  of  and  in  the  said  premises, 
with  the  appurtenances,  by  assignment 
thereof  duly  made,  did  not  come  to  and 
vest  in  the  said  defendant  in  maiincf 
and  form  as  the  said  i)laintiff  liatli  in 
his  said  declaration  in  that  behalf  al- 
leged. And  of  this  he  the  said  defend- 
ant puts  himself  upon  the  country,  etc 
3  Chit.  PI.  1019. 

E.  Plea  of  Eviction. 

Because  he  says  that  the  said  plaintiff, 
after  the  making  of  the  said  indenture, 
and  before  any  part  of  the  said  rent  in 
the  said  declaration  mentioned  became 
due  and  payable  to  the  said  plaintiff, 
to-wit,  on,  etc.,  with  force  and  arms, 
etc.,  entered  into  and  upon  the  said 
demised  premises,  and  then  and  there 
ejected,  expelled,  put  out,  and  amoved 
tiie  said  defendant  from  the  ]>ossession 
thereof,  and  kept  and  continued  him 
the  said  defendant  so  ejected,  expelled, 
put  out  and  amoved  from  thence  hith- 
erto, to-wit,  at,  etc.  (venue),  aforesaid. 
And  this,  etc.     3   Chit.  PI.  993. 

F.  Plea  That  Lessor  Was  Seized  for 

Life  Only. 
Because  he  saith  that  the  said  E.  F., 
deceased,  at  the  time  of  the  making  of 
the  said  indenture  was  seised  only  in 
his  demesne,  as  of  freehold,  for  the 
term  of  his  natural  life,  of  and  in  the 
said  demised  premises,  with  the  appur- 
tenances, and  continued  so  seised  there- 
of, until  and  at  the  time  of  liis  death, 
and  that  after  the  making  of  the  said 
indenture,  and  before  the  expiration 
of  the  said  term,  to-wit,  on,  etc.,  at, 
etc.  (venue),  aforesaid,  the  said  E.  F. 
died;  whereupon  the  said  indenture,  and 
the  term  thereby  created,  wholly  ceased 
and  determined;  without  this,  and  at 
the  time  of  the  making  of  the  said 
indenture,  the  reversion  of  and  in  the 
said  demised  premises,  with  the  appur- 
tenances belonging  to  the  said  E.  F. 
and  his  heirs,  in  manner  and  form  as 
the  said  plaintiff  hath  above  in  his  said 


Sec  "How  To  Use  This  Volume,"  Introduction,  pags  v. 


LANDLORD  AND  TENANT 


771 


declaration  in  that  behalf  alleged.  And 
this,  etc.     3  Chit.  PI.  1019. 

G.     Plea  That  Defendant  Did  Repair. 

Because  he  says  that  he  well  and  suf- 
ficiently repaired,  sustained  and  defend- 
ed against  the  wind  and  rain,  the  tene- 
ment aforesaid,  at  his  own  costs  and 
expenses,  during  the  year  elapsed  of  the 
term  aforesaid.  And  of  this  he  puts 
himself  upon  the  country,  etc.  Burr. 
App.  361,  §655;  Yates'  Forms  451. 

H.     Plea,  Premises  Not  Out  of  Repair. 

Because  he  says  that  (here  deny  the 
breach  in  the  words  assigned  in  the 
declaration,  which  may  perhaps  be 
thus) :  the  said  messuage  and  tenement, 
farm  house,  and  out-houses  thereunto 
belonging,  were  not,  nor  are,  nor  was, 
nor  is  any  part  thereof  ruinous,  pros- 
trate, fallen  down,  or  out  of  repair,  in 
manner  and  form  as  the  said  plaintiff 
hath  ab»ve  thereof  complained  against 
him  the-  said  defendant,  and  of  this  he 
the  said  defendant  puts  himself  upon 
the  country,  etc.     3  Chit.  PI.  1U19. 

I.  Plea  That  Defendant  Was  Vnahle 
To  Obtain  Possession  of  Leased 
Land. 

"And  for  a  further  plea  in  this  be- 
half as  to  the  supposed  breacheg  of 
covenant  in  said  declaration  mentioned, 
these  defendants  say,  actio  non,  etc., 
because  they  say  that  neither  they 
nor  their  assignees  have  ever  received 
possession  of  said  premises,  in  and  by 
said  indenture  stated  to  have  been 
demised  to  them,  and  that  at  the  time 
when  said  term,  by  said  lease  or  in- 
denture, admitted  to  be  granted  to 
these  defendants,  commenced,  to-wit, 
on  the  first  day  of  March,  A.  D.  1878, 
said  defendants  and  their  assigns  were 
kept  out  of  possession  of  said  prem- 
ises by  the  plaintiffs,  and  noittier  these 
defendants  nor  their  assignees  were 
able  to  obtain  possession  of  said  prem- 
ises, by  reason  whereof  said  premises 
became  of  no  use  or  value  to  these 
defendants  or  tlioir  assigns,  and  said 
indenture  in  said  declaration  nientioned 
was  annulled,  canceled,  and  set  aside, 
and  the  said  defendants,  if  ever  bound 
thereby,  were  released  therefrom;  and 
this  the  defendants  are  ready  to  verify, 
etc."  Field  v.  Hcrrick,  10  111.  App. 
591. 

J.  Plea  hy  Assifjncc  of  Tenant  of 
Assignment    of   Lease. 

"And  nnw  coincH  the  said  dcfendrint, 
by  Charles  \V.  Thomas,  its  attor- 
ney, and  tor  a  plea  in  this  behalf  says 


action  non,  because  it  says  that  on 
the  28th  day  of  November,  1887,  it, 
the  said  defendant,  by  its  instrument 
in  writing  of  that  date,  under  its  cor- 
porate seal,  did  assign  and  set  over 
to  one  Jacob  Lasurs,  of  said  county,  the 
lease  in  the  declaration  mentioned  as 
having  been  made  and  executed  by 
plaintiffs,  and  all  the  leasehold  inter- 
est and  estate  thereby  conveyed,  and 
did  put  the  said  Lasurs  into  posses- 
sion of  the  mine  and  premises  in  said 
lease  described,  by  virtue  whereof  said 
Lasurs  became,  and  since  said  time 
hath  been,  the  sole  lessee  of  said  mine 
and  premises  under  said  lease:  without 
this,  that  the  defendant  has  had  the 
use,  control  and  enjoyment  of  said 
mine  and  premises  from,  to-wit,  the 
20th  day  of  September,  1891,  to  the 
20th  day  of  September,  1894,  as  is  by 
the  said  declaration  supposed;  and  this 
the  defendant  is  ready  to  verify,  where- 
fore," etc.  Consolidated  Coal  Co.  v. 
Peers,  166  III.  361,  46  N.  E.  1105. 
IV.    Answers. 

A.  Denial  of  Hiring  Premises. 
That    he    did   not    hire   said    premises 

of  the  plaintiff  (or  execute,  or  accept 
said  lease  from  the  plaintiff),  as  alleged. 
2  Abb.  Forms  97. 

B.  Denial  of  Use  and  Occupation  of 

Preinises. 
That  he  did  not  occupy  the  premises 
as  alleged.     2  Abb.  Forms  97. 

C.  Denial  by  Assignee  of  Occupation. 
That    said    (lessee)    did    not    hire    the 

premises  from  the  defendant  as  alleged; 
and  that  no  assignment  of  any  such 
lease  was  made  to  or  accepted  by  the 
defendant,  as  alleged,  and  that  the  de- 
fendant did  not  occupy  the  premises 
under  the  lease.     2  Abb.  Forms  97. 

D.  Ansirrr,  Assignee's  Assignment  To 

Third  Person. 
That  before  the   rent  claimed  in  the 
complaint  became  due,  and  on  or  about 

the  day  of  ,  IS—,  tho 

defendant  assigned  all  his  interest  in 
s;iid  lease  to  one  M.  N.,  who  then  en 
tered  into  possession,  and  so  continued 
when  said  rent  became  due.  2  Abb. 
Forms  97. 

E.  Answer,  Tender  of  Rent  Upon  the 

Land. 
T.     That    he  was  present  at  tho  said 
demised    dwelling    houS(^    at     the     time 

when   the  said dollars  became 

due  as  aforesaid,  to-wit,  on  tho 

day    of    ,    18 — ,    for   a    n^ason- 

able  time,  towit,  the  space  of  one  hour 
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boforo  sunset,  ami  tliorp  contimiod  until 
a  roasonablo  tinio,  to-wit,  ono  liour  aftor 
sunsot  on  tho  sanio  day,  and  duriiiir  all 
the  interval  of  time  aforesaid  was  there, 

ready  to  jiay   the  said dollars 

to  the  plaint  iff. 

II.  That  neither  the  said  plnintifT, 
nor  any  other  ]>erson  on  liis  behalf,  dur- 
ing; any  jiart  of  said  time,  was  there 
roaily  to  receive  the  same. 

11  r.  That  since  the  said  day  the  de- 
fendant   lias   always   been,   and   still   is, 

ready  to  i>ay  the  said  dollars 

to  the  plaintiff;  and  he  now  brings  the 

said dollars    here    into    court, 

ready  to  bo  paid  to  the  said  plaintiff, 
if  he  will  accept  the  same.  2  Abb. 
Forms  9S. 

F.  Answer,  Eviction. 

I.  That  after  the  making  of  tlio 
lease  (or  after  the  letting)  mentioned 
in  the  complaint,  and  before  any  part 
of  the  rent  in  the  complaint  demanded 
became  payable,  the  plaintiff  forcibly 
entered  upon  the  premises,  and  removed 
the  defendant  therefrom  (or  from  a 
I^art  thereof,  to-wit,  describing  the 
part),   and  kept   him   out   of  possession 

from   thence  until  the  — day  of 

,  18 —  (or  until  after  said  rent 

became  due).     2  Abb.  Forms  98. 

G.  Answer,  Surrender  of  Premises. 
That  before  the   rent  claimed  in  tha 

complaint  became  due  (or  before  tha 
alleged  breaches,  or  the  breaches  by  this 
defense  answered),  the  defendant  sur- 
rendered to  the  plaintiff  the  demised 
premises,  and  all  the  residue  of  tha 
said  term  then  to  come,  and  unexpired 
therein;  and  the  plaintiff  then  accepted 
such  surrender,  and  took  possession  of 
the  said  premises.     2  Abb.  Forms  99. 

H.    Answer,   That  Landlord  Accepted 
an  Assignee  as  His  Tenant. 

T.  That  before  the  rent  (or  the  last 
instalment  of  rent)  claimed  in  the  com- 
plaint became  due  (or  before  the 
breaches  alleged,  or  the  breach  hereby 
answered),  the  defendant  duly  assigned 
(by  deed)  all  his  estate  and  term  of 
years  then  to  come  and  unexpired  in 
the  demised  premises  to  M.  N.,  who 
then  entered  into  the  same,  and  was 
possessed  thereof  for  the  residue  of  said 
term. 

n.  That  the  plaintiff  then  had  notice 
thereof,  and  afterwards  accepted  from 
the  said  M.  X.  rent  under  the  lease  (qr 
agreement)  mentioned  in  the  complaint 
and  accepted  the  said  M.  X.  as  his  ten- 
ant of  said  premises.    2  Abb.  Forma  99. 
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I.     Indictments. 

A.     Indictment,   General  Form. 

Middlesex.  The  jurors  for  our  lord 
the  king,  upon  their  oath  present,  that 
A.  B.,  late  of,  etc.,  laborer,  on,  etc.,  with 
force  and  arms,  at,  etc.,  aforesaid,  one 

silver  spoon,  of  the   value   of  • 

shillings,   of  the  goods  and  chattels   of 
one  J.  L.,  two  brass  candlesticks,  of  the 

value    of   shillings,     and     tp,o 

linen    shirts    of    the    value    of   

shillings,      of      the     goods     and 
tels    of    one    E.    W.,     then     and 


chat- 
there 
being  found,  feloniously,  did  steal,  take 
and  carry  away,  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.     3  Chit.  Cr.  L.  959. 

Note. — Value  must  be  stated,  other- 
wise conviction  can  only  be  had  for 
petit   larceny. 

The  value  must  be  separately  stated 
in  each  count.  State  v.  Wagner,  118 
Mo.   626,   24  S.  W.   219. 

B.  Indictment,   Stealing   Hay. 
(Commencement     and     conclusion     as 

above.)        A     small     quantity,     to-wit, 

pounds  weight  of  hay,  of  the 

value    of   ,    of    the    goods    and 

chattels  of  G.  W.,  then  and  there  be- 
ing found,  feloniously,  etc.  3  Chit. 
Cr.    L.    960. 

C.  Indictment,      Stealing     SacJcs     of 
Wheat. 

(Commencement  and  conclusion  as 
above.)      Ten    sacks    of    wheat    of    the 

value  of  pounds,  of  the  goods 

and    chattels    of    one    C.    8.,    then    and 
there    being   found,   feloniously,    etc.    iJ 
Chit.  Cr.  L.  960. 
D*.     Indictment,    Stealing    Oats,   Chaff 

and   Beans,   Mixed    Together. 
(Commencement    and    coaclusion    as 
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above.)  A  certain  mixture  consisting 
of  one  bushel  of  oats,  one  bushel  of 
chaff,  and  one  bushel  of  beans,  of  one 
A.  B.,  then  and  there  being  found, 
feloniously,  etc.     3  Chit.  Cr.  L.  960. 

E.  I7\dictment,  Stealing  Wool. 
(Commencement     and     conclusion     as 

above.)      pounds     weight     of 

-wool,  of  the  value  of  shill- 
ings, of  the  goods  and  chattels  of  one 
J.  C.  then  and  there  being  found, 
feloniously,  etc.     3  Chit.  Cr.  L.  960. 

F.  Indictment  for  Stealing  Promis- 
,  sory  Note. 

That  A.  B.,  late  of,  etc.,  on,  etc., 
to-wit,  with  force  and  arms,  at,  etc., 
aforesaid,  feloniously  did  steal,  take 
and   carry  away,   one   promissory   note, 

for  the  payment  of  the  sum  of 

pounds,  and  of  the   value  of 

pounds,  the  said  note  at  the  time  of 
committing  the  felony  aforesaid,  being 
the  property  of  one  C.  D.,  and  the  said 

sum    of   pounds,   payable   and 

secured  by  the  same  promissory  note 
being  then  due  and  unsatisfied  to  the 
said  C.  D.,  the  proprietor  thereof 
against  the  form,  etc.,  and  against  the 
peace,  etc.     3  Chit.  Cr.  L.  974a. 

G.  '  Indictment   for  Stealing  a  Horse. 
That    A.    B.,    late    of,    etc.,    on,    etc., 

aforesaid,   one   gelding   of  the   price   of 

pounds,    of    the    goods     and 

chattels  of  one  J.  D.,  then  and  there 
found  and  being,  then  and  there 
feloniously  did  steal,  take,  and  lead 
away,  against  the  peace,  etc.  (Add  a 
ccuiit  for  single  larceny.)  3  Chit.  Cr. 
L.  980. 

Note. — In  case  of  cattle  say  "drive 
away,"  instead  of  "lead  away." 
Archb.   Cr.  PI.   19.5. 

II.  Indictment  for  Stealing  Eailroad 
Bonds. 

The  grand  jury  of  the  city  and 
county  of  New  York  by  this  indict- 
ment accuse  William  S.  Roberts  and 
Edward  II.  Walton  of  the  crime  of 
grand  larceny  in  the  first  degree,  com- 
mitted as  follows:  the  said  William  8. 
Roberts  and  Kdward  II.  Walton,  each 
late  of  the  first  ward  of  the  city  of 
New  York,  in  the  county  of  New  York 
aforesaid,  on  the  fourteenth  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  pightyfonr, 
at  the  ward,  city  and  county  afore- 
said, with  force  and  arms,  ten  writ- 
ten instruments  and  evidrn'^es  of  debt, 
towit:  the  bonils  and  written  obliga- 
tions   issued    by    the    Georgetown    ?ind 


Lane's  Railroad  Company,  a  corpora- 
tion duly  existing  under  the  laws  of 
the  state  of  South  Carolina,  and  called 
"first  mortgage  bonds,"  in  and  by  each 
of  which  the  said  railroad  company 
acknowledged  itself  indebted  to  the 
bearer  thereof  in  the  sum  of  one 
thousand  dollars,  and  wtiich  said 
sum  the  said  railroad  company 
thereby  promised  to  pay  on  the 
first  day  of  January,  in  the  year 
of  our  Lord  1913,  with  interest,  the 
same  bearing  date  on  the  first  day  of 
January,  in  the  year  of  our  Lord,  1SS3, 
and  being  then  and  there  each  duly 
signed  by  the  president  and  secretary 
of  the  said  railroad  company,  and 
sealed  with  the  seal  thereof,  and  num- 
bered, nine,  ten,  eleven,  twelve,  thir- 
teen, fourteen,  fifteen,  sixteen,  seven- 
teen and  eighteen,  respectively,  and  be- 
ing then  and  there  in  full  force  and 
effect,  and  wholly  unsatisfied,  and  of 
the  value  of  one  thousand  dollars  eacn 
(a  more  particular  description  of  which 
said  bonds  and  written  obligations  is 
to  the  grand  jury  aforesaid  unknown) 
of  the  valuable  things,  evidences  of 
debt,  goods,  chattels,  and  personal 
property'  of  the  Bethlehem  Iron  Com- 
jiany  then  and  there  being  found,  then 
and  there  feloniously  did  steal,  take 
and  carry  away,  against  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  of  the 
people  of  the  state  of  New  York  and 
their  dignitv.  Roberts  v.  Reilly,  116 
U.  S.  80,  83,  84,  6  Sup.  Ct.  291,  29 
L.  ed.  544. 

I.  Indictment  for  Stealing  Money, 
Currency. 

"Divers  coins  of  the  United  States 
current  as  money  in  said  common- 
wealth of  the  amount  and  of  the  value 
in  all  of  three  dollars."  Com.  V.  Col- 
lins, 138   Mass.  483. 

J.  Indictment  for  Larceny  From  Per- 
son. 

"The  said  Alex.  Graham,  Sophia 
Graham,  John  Daws  and  ITattie  l>il- 
lon,  on  the  16th  day  of  April,  1882, 
in  the  county  aforesaid,  seven  $100 
notes,  of  the  value  and  denomination 
of  $100  each,  consisting  of  n:itional 
bank  notes,  and  national  currency  notes 
called  greeiil)acks,  and  all  of  the  ag- 
gregate value  of  $700,  then  and  there 
being  the  property  of  A.  H.  Hilde- 
brand,  and  tlien  on  the  person  of  the 
said  A.  II.  Ilildebrand,  feloniously  did 
steal,  take  and  carry  away,  contrary 
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to    law."      Slato    r.    (ii:ih:im,    til    Jowit 
(•.17,  :22  N.  W.  S97. 

K.      Infnrnuitioii   Cluiri/iini  Stcoiul  Of- 

ft'DSV. 

"William  A.  Hranyan,  prosecuting 
attoriifv  in  and  for  the  2Sth  judicial 
ciriMiit  of  Indiana,  now  pives  the  Hunt 
ington  Cirouit  Court  to  understand  and 
be  infornu'd  that  David  TJandall,  on 
the  .11  St  day  of  Aiiril.  A.  O.  1S92,  at 
and  in  said  county  and  State  afore- 
said, did  then  and  there  unlawfully 
and  feloniously  steal,  take  and  carry 
away  six  dollars  in  Tuoney,  of  the 
value  of  six  dollars,  then  and  there, 
and  being  then  and  there  the  personal 
goods,  money  and  chattels  of  William 
Powers.  And  the  said  Randall  was 
heretofore  convicted  of  petit  larceny 
in  the  Wells  Circuit  Court,  in  Wells 
county,  in  said  State,  as  William  Pow- 
ers  has  complained   upon   oath. 

(Signed)    William  A.  J^ranyan, 

Prosecuting    Attorney." 

Randall    r.    State,    132    Ind.    539,    32 
N.   K.   305. 

Xntc. — Held   sut!icient    description    of 
property  under  constitutional  provision 
that    the    accused    has    the    right    "to 
demand    the    nature    and    cause    of   the 
accusation  against  him,"  and  statutory 
provision     that    it    is    sufficient    to    de- 
scribe  money,   etc.,   "simiily  as   money, 
without  specifying  any  particular  coin^ 
note,  bill,   or   currency." 
LEASE. — See  Landlord  and  Tenant. 
LEGACIES.— See  Wills. 
LEGATEES.— See  Wills. 

LETTERS    ROGATORY.— See     Deposi- 
tions. 

LEVY    OP    EXECUTION.- See   Judg- 
ments AND  Decrees,  Enforcement  ok. 


LEWDNESS.  I 

L     Indictment  for  Cohabiting  as  Man 

and  Wife,  774 
II.    Indictment  for  Lascivious  Cohabita- 
tion,  774 
in.    Indictment,  Living  in  Fornication, 
775 

CROSS-REFERENCE: 
Disorderly  Conduct: 

Indictment  for  Being  a  Street-Walk- 
er. 

L    Indictment  for  Cohabiting  Together 
as  Man  and  Wife. 


;ind  liiuos,  as  well  before  as  after 
that  date,  and  previous  to  this  pre- 
sentment, at  said  county  and  State 
aforesaid,  being  a  married  man  and 
having  a  lawful  wife  then  living,  and 
Grace  iieemaii,  at  the  time  being  un- 
married, Grace  Beenian  and  said  Cliand 
1(M',  not  being  married  to  each  other, 
did  then  and  there  during  said  timi' 
unlawfully  li\e  and  cohabit  together 
as  man  and  wife."  State  V.  Chandler, 
96  Ind.  59L 

Note. — Held    that    tho     language     of 
the    indictment    "cohabit    as    man    and 
wife"    was    equivalent    in    meaning    to 
the   language   of   the   statute   "coiiabit 
with   another   in    a   state   of   adultery." 
II.     Indictment  for  Lascivious  Cohab- 
itation  (a). 
"State    of    Missouri,    county    of   Shan- 
non.    In  the  Shannon  Circuit  Court, 
April   term,    1854. 

The  grand  jurors  for  the  state  of 
Missouri,  inipanneled,  etc.,  upon  their 
oath  present,  that  John  Bess  and  Polly 
Bess  (alias  Polly  Cox),  both  late  of 
Shannon  county,  on  the  first  day  of 
May,  in  the  year  eighteen  hundred  and 
fifty-three,  and  on  divers  other  daj-s 
between  that  day  and  the  time  of  the 
finding  of  this  bill  of  indictment,  with 
force  and  arms,  at,  etc.,  did  then  and 
there  live  in  a  state  of  open  and 
notorious  adultery,  and  did  then  and 
there  lewdly  and  lasciviously  abide  and 
eohabit-with  each  other;  and  were  then 
and  there  guilty  of  open,  gross  lewd- 
ness and  lascivious  behavior,  by  then 
and  there  publicly,  lewdly  and  lascivi- 
ously abiding  and  cohabiting  with  each 
other,  contrary,"  etc.  State  V.  Bess, 
20  Mo.  419. 
Indictment   for   Lascivious   Cohabitation 

(b). 

The  indictment  charges  with  suffi- 
cient allegation  as  to  time  and  place, 
that  the  defendant  and  one  Janet  Low- 
ery,  did  "unlawfully,  openly  and  pub- 
licly, live,  dwell  and  cohabit  together, 
in  lewdness  and  lasciviousness,  they 
being  unmarried  to  and  with  each 
other."  People  r.  Colton,  2  Utah  457. 
Indictment   for   Lascivious   Cohabitation 

"Did  then  and  there  wrongfully,  un- 
lawfully and  illegally,  each  with  the 
other,  live  together  in  an  open  state 
of  adultery,  tho  said  Herbert  P.  Crane, 
alias  Bert  Crane,  being  then  and  there 


"One  William  'handler,  late  of  said 
county,    on    the    14th    day    of    August,  |  a  married  man,  having  been  previously 
A.   D.    1883,  and   on   divers  other  days  |  married  to  one  Jessie  E.  Doolittle,  and 
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the  said  Lizzie  B.  Stiles,  alias  Lillian 
B.  Stiles,  being  then  and  there  a  mar- 
ried woman,  having  been  previously 
married  to  one  Everell  D.  Stiles,  con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided,"  Crane 
r.  People,  168  111.  395,  48  N.  E.  54. 
Note. — Sustained  under  a  statute  pro- 
viding that  "if  any  man  and  woman 
shall  live  together  in  an  open  state 
of  adultery  of  fornication,  or  adul- 
tery and  fornication." 

in.      Indictment,    Living   in    Fornica- 
tion. 
"The   State   of  Alabama,   Macon   coun- 
ty.     In    the    circuit    court,   at    spring 
term,  1849. 

"The  grand  jurors  for  the  said  State, 
sworn  and  charged  to  inquire  for  the 
said  county,  upon  their  oaths  present, 
that  John  R.  Lawson,  a  man,  and  Mary 
Swinney,  a  woman,  both  late  of  said 
county,  on  the  first  day  of  .January, 
1849,  and  continually  from  that  day  to 
the  finding  of  this  indictment,  in  the 
county  aforesaid,  did  live  together  in 
fornication,  against  the  peace  and  dig- 
nit}'  of  the  state,"  etc.  Lawson  v. 
State,  20  Ala.  66. 

Note. — Held  sufficient  for  general 
charge  of  living  together  in  state  of 
fornication  under  statute.  Questioned 
as  to  sufficiency  as  descriptive  of  sin- 
gle  offense. 


LIBEL  AND   SLANDER. 

I.     Declarations,  775 

A.  For  Vharfjiufi  Perjury,  775 

B.  For  Charginfi  Bobbery,  777 

C.  Irrelevant    Libelous   Statement    in 

Pleading,   777 
IL     Pleas,  778 

A.  Jiistification    of    Words     of     Per- 

jury, 778 

B.  Justifieation   of   Words   of    Theft, 

779 
('.      Slandrr    of    Plaintiff's    Ship.    779 

III.  Replication    to     Plea     Justifying 
Words  De  Injuria,   779 

IV.  Complaints,    779 

A.  General  Form,   Words  Libelous  on 

Their    Fare,    779 

B.  Libel  Published  in  Newspaper,  780 
<;.     Relating   to  Jiuj<iness,  780 

D.  fi'ords    Not    Libelous     on      Their 

Faee,   780 

E.  Libel  by  Signs,  780 

F.  Words   Actionable   in   Themselves, 

780 


G.     Slander    of    Trade     With     Special 

Damages,    780 
H.     Slander  of  Title,  781 

V.  Answers,  781 

A.  Denial  of  Inducement,    781 

B.  Justification    of   Charge     of     Per- 

jury,  781 

C.  Truth  of  Words,  781 

D.  Justification  and  Denial  of  Malice, 

781 

E.  Justification   and   Mitigation,    7S2 
P.     Privileged   Communication,    782 
G.     Privileged  Communication  to  Em- 
ployer, 782 

H.  F'air  Report  of  Public  Proceed- 
ings, 783 

VI.  Indictments,  783 

A.  Common  Form,  783 

B.  For  Libel  on  Envelope  in  Mail,  7S3 

C.  For  Libel  of  Public  Official,  784 

D.  Indictment,     Libel     Contained     in 

Handbill,    786 

E.  Information,    Libel    With   Innuen- 

does Charging  Crime,  786 
P.     Indictment    for   Slander  Charging 
Unchastity,  787 

I.     Declarations. 

A.  D<chiration  for  Libel,  Charging 
Perjury. 

For  that  whereas  the  said  plaint  ill 
now  is  a  good,  true,  honest,  just  and 
faithful  citizen  of  this  state,  and  as 
such  hath  always  behaved  and  con- 
ducted himself,  and  until  the  commit- 
ting of  the  several  grievances  by  the 
said  defendant,  as  hereinafter  men- 
tioned, was  always  reputed,  esteemed 
and  accepted  by  and  amongst  all  his 
neighbors,  anjd  other  good  and  worthy 
citizens  of  this  state,  to  whom  he  was 
in  anywise  known,  to  be  a  person  of 
good  name,  fame  and  credit,  to-wit,  at, 
etc.  And  whereas  also  the  said  plain- 
tiff hath  not  ever  been  guilty,  or  until 
the  time  of  the  committing  of  the 
said  several  grievances  by  the  said  de- 
fondant  as  hereinafter  mentioned,  been 
suspected  to  have  been  guilty  of  per- 
jury or  any  other  such  crime.  (If  the 
slander  do  not  amount  to  a  charge  of 
any  specific  offense,  such  as  perjury 
or  theft,  etc.,  tlie  inducement,  instead 
of  the  words,  "of  perjury  or  any 
other  such  crime,"  should  run  thus: 
"of  the  offenses  and  misconduct  here- 
inafter mentioned  to  have  bcfii  charged 
and  imputed  to  the  said  plaintiff,  or 
of  any  other  such  offense  or  miscon- 
duct.") By  means  of  which  snid 
premises,  ho  the  said  plaintiff,  before 
the    committing    of    the     said     several 
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priovanoos  by  the  said  tloft-ndant,  as 
h>>ri<inaftor  montitnioil,  had  di'soix  cdly 
olitaiiu'd  tho  {jooil  opinion  and  cri'dit 
of  ail  liis  noijjlibors,  and  otiior  jjood 
and  wortiiy  citizens  of  this  state,  to 
whom  he  was  in  anywise  ]<nown,  to- 
wit,  at,  etc.  And  whereas  also,  before 
tho  committing  of  the  several  griev- 
ances by  the  said  defendant,  as  in  the 
fixst  and  second  counts  hereinafter 
mentioned,  a  certain  action  had  been 
depending  in  the  supremo  court  of  judi- 
cature of  the  people  of  the  s^ato  of 
New  York,  before  the  justices  thereof, 

at    the in    the    ot 

,wherein    one    J.    K.    was    the 

plaintiff,  and  one  L.  M.  was  the  de- 
fendant, and  which  said  action  had 
been  then  lately  tried  at  the  circuit 
court,     in     and     for     the      county     of 

,    and    on    such    trial    the    said 

]ilainti(f  had  been,  and  was  examined 
on  oath,  and  had  given  his  evidence 
as  a  witness,  for  and  on  the  part  and 
behalf  of  the  said  J.  K.,  to-wit,  at, 
etc.  Yet  the  said  defendant,  well 
knowing  the  premises,  but  greatly  envy- 
ing the  happy  state  and  condition  of 
the  said  plaintiff,  and  contriving,  and 
wickedly  and  maliciously  intending  to 
injure  the  said  plaintiff  in  his  said  good 
name,  fame  and  credit,  and  to  bring 
him  into  public  scandal,  infamy  and 
disgrace  with  and  among  all  his  neigh- 
bors, and  other  good  and  worthy  citi- 
zens of  this  state,  and  to  cause  it  to 
be  suspected  and  believed  by  those 
neighbors  and  citizens,  that  he  the  said 
plaintiff  had  been  and  was  guilty  of 
perjury  (or  "of  the  offenses  herein- 
after mentioned  to  have  been  imputed 
to  him"),  and  to  subject  him  to  the 
pains  and  penalties,  by  the  laws  of 
this  state  made  and  provided  against, 
and  inflicted  upon  persons  guilty  there- 
of: and  to  vex,  harrass,  oppress,  im- 
poverish and  wholly  ruin  him  the  said 
plaintiff,  heretofore,  to-wit,  on,  etc. 
(the  precise  day  is  not  material),  at, 
etc.,  falsely,  wickedly  and  maliciously 
did  compose  and  publish,  and  eause 
and  procure  to  be  published,  of  and 
concerning  the  said  plaintiff  (it  is  nec- 
essary to  state  that  the  libel  was  of 
and  concerning  the  plaintiff,  and  of  the 
preceding  inducements),  and  of  and 
concerning  the  said  action,  which  had 
been  so  depending  as  aforesaid,  and  of 
and  concerning  the  evidence  by  him 
the  said  plaintiff  given  on  the  said 
trial,  as  such  witness  as  aforesaid,  a 
certain  false,  scandalous,  malicious  and 


defamatory  libel,  containing,  amongst 
other  things  (this  allegation  ''inter 
alia"  is  sullicient;  but  if  different 
parts  of  a  libel  not  following  each 
other  be  set  out  in  the  same  count, 
it  is  inaccurate  to  describe  it  as  an 
entire  libel,  and  the  part,  should  be 
set  forth  thus:  "in  one  part  of  which 
said  libel  there  was  and  is  contained 
the  following  false,  etc.,  matter,  of  and 
concerning  the  said  plaintiff,  that  is 
to  say,  etc."  [stating  that  part  of 
I  ho  libel,  and  then  say]:  "and  in  an- 
other part  of  which  said  libel  there 
was,"  etc.),  the  false,  scandalous,  mali- 
cious, defamatory  and  libelous  matter 
following,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the 
said  action,  and  of  and  concerning  tho 
evidence  by  him  the  said  plaintiff, 
given  on  the  said  trial  as  such  witness 
as  aforesaid  (that  is  to  say),  he  (mean- 
ing the  said  plaintiff)  was  foresworn 
on  the  trial,  meaning  the  said  trial, 
and  thereby  then  and  there  meaning 
that  he  the  said  plaintiff,  in  giving  his 
evidence  as  such  witness  on  the  said 
trial  as  aforesaid,  had  committed  wil- 
ful and  corrupt  perjury. 

And  the  said  plaintiff  further  saith 
that  the  said  defendant,  further  con- 
triving and  intending  as  aforesaid, 
heretofore,  to-wit,  on,  etc.,  at,  etc., 
falsely,  wickedly  and  maliciously  did 
publish  a  certain  other  false,  scandal- 
ous, malicious  and  defamatory  libel,  of 
and  concerning  the  said  plaintiff,  and 
of  and  concerning  the  said  action,  which 
had  been  so  depending  as  aforesaid, 
and  of  and  concerning  the  evidence 
by  him  the  said  plaintiff  given  on  the 
said  trial,  as  such  witness  as  aforesaid, 
containing  amongst  other  things  the 
false,  scandalous,  malicious,  defama- 
tory and  libelous  matter  following, 
of  and  concerning  the  said  plaintiff, 
and  of  and  concerning  the  said  action, 
and  of  and  concerning  the  evi- 
dence given  by  him  the  said  plain- 
tiff on  the  said  trial  as  such  wit- 
ness as  aforesaid,  that  is  to  say  (vary 
the  statement  of  the  words  and  inuen- 
dos  as  may  be  advisable  under  the  par- 
ticular circumstances  of  each  case). 

And  the  said  plaintiff  further  saith 
that  the  said  defendant,  further  con- 
triving and  intending  as  aforesaid,  aft- 
erwards, to-wit,  on,  etc.,  at,  etc.,  false- 
ly, wickedly,  maliciously,  wrongfully 
and  unjustly  did  j>ublish  and  cause  and 
procure  to  be  published,  a  certain  other 
false,  scandalous,  malicious  and  defam- 
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atory  libel,  of  and  concerning  the  said 
plaintiff,      containing      amongst      other 
things   certain    other   false,    scandalous, 
malicious,  defamatory  and  libelous  mat- 
ters, of  and  concerning  the   said  plain- 
tiff as  follows,  that  is  to  say,  he  (mean- 
ing the  said  plaintiff)  is  perjured!     By 
means  of  the  committing  of  which  said 
several  grievances  by  the   said   defend- 
ant  as   aforesaid,   he   the   said   plaintiff 
hath    been    and    is    greatly    injured    in 
his   said   good   name,    fame   and    credit, 
and  brought  into  public  scandal,  infamy 
and  disgrace,  with  and  amongst  all  his 
neighbors,  and   other  good   and   worthy 
citizens    of    this    state,    insomuch    that 
divers  of  those  neighbors  and  citizens, 
to    whom    the    innocence    and    integrity 
of    the    said    plaintiff    in    the    premises 
were    unknown,    have,    on    occasion    of 
the   committing  of  the  said  grievances 
by    the    said    defendant    as     aforesaid, 
from  thence  hitherto  suspected  and  be- 
lieved, and  still  do  suspect  and  believe, 
the    said    plaintiff    to    have    been,    and 
to  be   a   person   guilty   of  perjury,   and 
have   by    reason    of   the   committing   of 
the  said  grievances  by  the  said  defend- 
ant  as  aforesaid,   from   thence   hitherto 
wholly   refused,   and   still   do   refuse,   to 
have   any   transaction,   acquaintance   or 
discourse    with    him    the    said    plaintiff, 
as   they    were    before    used   and    accus- 
tomed   to    have,    and    otherwise    would 
have  had.     And  also  by  reason  thereof, 
one  J.   K.,  who  before  and  at  the  time 
of   the    committing   of    the    said    griev- 
ances, was  about  to  retain  and  employ, 
and  would  otherwise  have  retained  and 
employed,  the  said  plaintiff  as  his  serv- 
ant,  for   certain    wages   and   reward   to 
be  therefore  paid  to  him  the  said  plain- 
tiff, afterwards,  to-wit,  on  the  day  and 
year  aforesaid,  at,  etc.,  wholly   refused 
to    retain    and    employ    him    the     said 
plaintiff   in   the   service   and   employ   ot 
him  the  said  J.  K.,  and  the  said   plain- 
tiff hath  from  thence  hitherto  remained 
and   continued,   and   still   is   wholly   out 
of  employ;   and    the  said   plaintiff   hath 
been   and   is  by   means   of  the    premises 
otherwise    greatly    injured,     to-wit,    at, 
etc.      To    the   damage,   etc.      Hurr.   App. 
323,   §092;  2  Chit.  PI.  620. 

B.  Dcrlnrntion  for  Slander,  Charging 
Robbery. 

A.  B.,  plaintiff  in  this  suit,  by  E.  V., 
his  attorney,  complains  of  (". 'd.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  fase: 
For  that  whereas  the  said  plaintiff  al- 


ways was  and  is  a  good,  true  and  honest 
citizen  of  this  state,  and  never  was 
guilty  of  the  crimes  hereinafter  laid  to 
his  charge:  Nevertheless  the  said  de- 
fendant, well  knowing  the  premises, 
but  contriving  and  maliciously  intend- 
ing to  injure,  defame  and  slander  the 
said  plaintiff  in   his  good  name,  to-wit, 

on    the day    of   ,    in 

the    year    of    our    Lord    one    thousand 

eight    hundred   and   ■    (the   day 

of  speaking  the  words,  or  about  it;  the 
precise  day  stated  need  not  be  proved), 

at  ,  in  the  county  of 

aforesaid,  in  a  certain  discourse  which 
the  said  defendant  then  and  there  had 
with  the  said  plaintiff,  in  the  presence 
and  hearing  of  divers  good  and  worthy 
persons,  did  speak,  publish  and  declare 
to,  of  and  concerning  the  said  plaintiff' 
these  false,  iniquitous,  scandalous  and 
malicious  words,  to-wit,  "you  (the  said 
plaintiff  meaning)  are  a  robber;"  "you 
(the  said  plaintiff  meaning)  are  per- 
jured" (or  according  to  the  case).  And 
whereas  also  the  said  defendant,  with 
further  malice  towards  the  said  plain- 
tiff, afterwards,  to-wit,  on  the  same 
day  and  year,  and  the  place  aforesaid, 
in  a  certain  other  discourse  which  the 
said  defendant  then  and  there  had,  in 
the  presence  and  hearing  of  divers 
other  good  people,  of  and  concerning 
the  said  plaintiff,  did  falsely  and  ma- 
liciously sperfk,  publish  and  declare,  in 
the  presence  and  hearing  of  those  peo- 
ple these  other  false  and  scandalous 
words,  of  and  concerning  the  said  plain- 
tiff, to-wit  ("he  [the  said  jilaintiff 
meaning]  is  a  robber,"  etc.,  as  the  case 
may  require).  By  reason  of  the  speak- 
ing, publishing  and  uttering  of  which 
said  false,  scandalous  and  malicious 
words,  the  said  plaintiff  is  greatly 
prejudiced  in  his  good  name,  fame, 
credit  and  refutation:  Wherefore  the 
said  plaintiff  says  that  he  is  injured, 
and  has  sustained  damage  to  the 
amount  of  (five  thousand)  dollars,  and 
therefore  the  said  plaintiff  brings  suit, 
etc. 

E.  F.,  plfft.  atty. 
Burr.   App.  322,  §.591;  see  2  Chit.  PI. 
634,  641  ;   2  Humph.  Prec.  772  et  seq. 

C.     Declaration    for   Irrelevant    Lxbel- 

on.s      Statement     Contained     in 

Pleading. 

"And  the  plaintiff  further  says,  that 

the  saiil  defenHant   made  and  published 

and    filed    and    caused    to    be    filed    in 

the  office  of  the  clerk  of  the  Supreme 
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.hidifiiil  Court  in 
of  Suffolk,  and 
iniblio  rooortl  in 
.iiul      inalioious 


anil    fur    tlio    i-ounty 

inailo     a    matter    ot 

I    said    court,    a    false 

libel      concorninjj     the 


plaintiff,  a  copy  of  whieli  is  hereto  an- 
nexed, and  therein  falsely  and  niali- 
oiously  charjied  the  plaintiff  with  the 
crime'  of  murder,  in  tl>e  words  follow- 
ing, to-wit.  'and  well  knew  that  said 
McLaughlin'  (moaning  the  plaintiir) 
•caused  to  be  put  to  death,  immediately 
after  its  birth,  an  illegitimate  child 
born  to  him'  (meaning  the  plaintiff) 
•by  one  Sarah  Clark,  of  said  Newton;' 
and  by  the  same  words  falsely  and 
maliciously  accused  the  plaintiff  of 
the  crime'  of  adultery  by  thus  charg- 
ing that  an  illegitimate  child  was  born 
to  the  plaintiff  by  one  Sarah  Clark, 
the  plaintiff'  being  a  married  man  and 
having  a  lawful  wife  alive,  other  than 
the  said  Sarah  Clark;  and  the  defend- 
ant, in  said  libelous  paper,  falsely  and 
maliciously  accused  the  plaintiff  of  sail 
crimes  of  murder  and  adultery,  and 
other  crimes  and  felonies;  and  the 
plaintiff  avers  that  said  libelous  paper 
was  made  and  published  and  filed  as 
aforesaid  by  the  defendant,  of  his  ex- 
press malice  and  without  color  for 
making  said  imputations,  and  with  a 
design  to  defame  and  slander  the 
plaintiff."  McLaughlin  V.  Cowley,  127 
Mass.  316. 

II.     Pleas. 

A.  Plea,  Jiistification  of  Words  of 
Perjury. 

(First   plea,  general   issue.) 

Because  he  says  that  before  the 
speaking  and  publishing  the  said  words 
of  and  concerning  the  said  plaintiff  (in 

the    said counts    mentioned), 

to-wit,  on,  etc.,  at,  etc.  (venue),  at  the 
assizes    then    and    there    holden    before 

,    then    chief    justices    of    our 

said  lord  the  king,  assigned  to  hold 
pleas    before    the     king     himself,     and 

,   then    one    of   the   justices   ot 

our  said  lord  the  king,  assigned  to  hold 
pleas  before  the  king  himself,  justices 
of  our  said  lord  the  king,  appointed  to 
take  the  assizes  for  the  said  county, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  a  cer- 
tain issue  before  then  joined  in  an 
action  brought  and  prosecuted  in  the 
court  of  our  said  lord  the  king,  before 
and  his  companions,  then  just- 
ices of  our  said  lord  the  king  of  the 
bench  at  Westminister,  in  the  county 
of  Middlesex,  by  and  at  the  suit  of  one 

See  "How  To  Use  This  Volume,"  Introduction,  page  V. 


I'l.  1'".,  as  ti\e  |ilaintiff,  against  one  (j. 
11.,  as  the  defendant,  for  the  supposed 
breach  of  certain  jvromises  and  under- 
takings alleged  by  the  said  K.  F.  to 
have  been  made  to  him  by  the  said  G. 
H.  and  not  performed,  came  on  to  bo 
tried  in  due  form  of  law,  and  was  then 
and  there  tried  by  a  jury  of  tlie  coun- 
try in  that  behalf,  "duly  taken  and 
sworn  between  the  parties  aforesaid, 
and  upon  such  trial  of  the  said  issue 
the  sail!  plaintiff  appeared  as  a  witness 
for  and  on  behalf  of  the  said  E.  F., 
the  plaintiff'  in  the  said  action,  and 
the  said  j^laintiff  was  then  and  there 
in  open  court  at  the  said  assizes  holden 

as   aforesaid,   before   the   said  ; 

and    ,    the    justices    aforesaid, 

duly  sworn,  and  took  his  corporal  oath 
upon  the  holy  gospel  of  God,  to  speak 
the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  touching  and  concerning 
the  matters  in  question  in  the  said  issue 

(they  the   said  and  -, 

then  and  there  having  suflicient  and 
comjietent  power  and  authority  to  ad- 
minister the  said  oath  to  the  said  plain- 
tiff in  that  behalf;  and  upon  the  said 
trial  of  the  said  issue,  it  then  and 
there  became  and  was  material  to  as- 
certain the  truth  of  the  matters  here- 
after stated  to  have  been  sworn  to  by 
the  said  plaintiff.  And  the  said  de- 
fendant further  says  that  the  said 
plaintiff  being  so  sworn  as  aforesaid, 
upon  his  oath  aforesaid,  then  and  there, 
to-wit,  on,  etc.,  aforesaid,  at,  etc. 
(venue),  aforesaid,  falsely,  wickedly, 
wilfully,  maliciously  and  corruptly,  and 
by  his  own  act  and  consent  did  say, 
depose,  swear  and  give  evidence, 
amongst  other  things,  at  and  upon  the 
said  trial,  to  and  before  the  said  jurors 
so  sworn,  to  try  the  said  issue  as  afore- 
said, and  the  justices  aforesaid,  that, 
etc.  (here  state  that  part  of  the  plain- 
tiff's evidence  in  which  he  committed 
perjury).  Whereas  in  truth  and  in 
fact,  etc.  (here  negative  the  plaintiff's 
evidence  as  in  an  indictment  for  per- 
jury). And  the  said  plaintiff  did  there- 
by in  the  said  court  at  the  said  assizes 
so  holden  as  aforesaid,  upon  his  said 
oath  upon  the  trial  of  the  said  issue, 
falsely,  wickedly,  wilfully  and  corruptly 
commit  wilful  and  corrupt  perjury; 
wherefore  the  said  defendant,  at  the 
said  several  times  when,  etc.,  in  the  said 
counts    mentioned,     at,     etc. 


(venue),  aforesaid,  spoke  and  published 
of  and  concerning  the  said  plaintiff, 
the    said    several    words»    XQ.    tliQ    aaid 
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. counts    mentioned     to     have 

been  spoken  and  published  by  the  said 
defendant  of  and  concerning  the  said 
plaintiff,  as  it  was  lawful  for  him  to 
do  for  the  cause  aforesaid.  And  this, 
etc.     3  Chit.  PI.  1033. 

B.     Plea,    Justification    of    Words    of 

Theft. 
(First  plea,  general  issue.) 
And  for  a  further  pica  in  this  behalf 
(if  the  plea  is  intended  to  justify  the 
words  in  particular  counts  only,  here 
say,  "as  to  the  speaking  and  publish- 
ing of  the  said  several  words  of  and 
concerning  the  said   plaintiff,  as  in  the 

counts  mentioned"),  the  said 

defendant  by  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  saith 
that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says 
that  the  said  plaintiff,  before  the  speak- 
ing and  publishing  of  the  said  several 
words  of  and  concerning  the  said  plain- 
tiff, as  in  the  said   ( counts  of 

the  said)  declaration  mentioned,  to- 
wit,  on,  etc.,  at,  etc.  (venue),  did  felon- 
iously steal,  take  and  carry  away  cer- 
tain goods  and  chattels,  to-wit,  • 

of    one    E.    F.,    of    great    value,    to-wit, 

of  the   value  of  £ .     Wherefore 

he  the  said  defendant  afterwards,  to- 
wit,  at  the  said  several  times  when, 
etc.,  in  the  ( counts  men- 
tioned), at,  etc.  (venue),  aforesaid,  did 
speak  and  publish  the  said  words  of 
and  concerning  the  said  plaintiff,  as  in 

the   (said  counts  of  the  said) 

declaration  mentioned,  as  he  lawfully 
might  for  the  cause  aforesaid.  And 
this,  etc.     3  Chit.  PI.  1031. 

C.    Plea    To    Slander    of     Plaintiff's 

Ship. 
(First  plea,  general  issue.) 
And  for  a  further  plea  in  this  behalf, 
as  to  the  speaking  and  publishing  the 
words  following,  parcel  of  the  words 
in  the  said  first  count  of  the  said  dec- 
laration mentioned,  to-wit,  "I  saw  the 
ship,  and  the  splice  or  scaff  of  the  keel- 
son was  open,  so  that  T  could  put  my 
four  fingers  in  edgeways;"  and  also  as 
to  the  speaking  the  words  in  the  said 
flpcond  count  of  the  said  declaration 
mentioned,  to-wit,  "the  ship's  back  is 
broke,"  and  also  as  to  speaking  and 
publishing  the  said  words  in  the  third 
count  of  the  said  declanitinn  men- 
tioned, be  the  said  dcfcudaut,  by  leave, 


etc.  (actio  non),  because  he  says  that 
before  the  time  when  the  said  words 
v>'ere  by  him  spoken  as  aforesaid,  he 
the  said  defendant  had  seen  the  said 
ship,  and  the  splice  or  scaff  of  the  keel- 
son of  the  said  ship  was  open,  so  that 
he  the  said  defendant  could  put  his 
four  fingers  in  edgeways,  and  that  the 
said  ship's  back  was  broke,  to-wit,  at, 
etc.  (venue),  aforesaid,  by  reason  there- 
of the  said  defendant  at  the  time  in 
the  said  declaration  mentioned,  spoke 
and  published  the  said  words  in  the 
introductory  part  of  this  plea  men- 
tioned, as  it  was  lawful  for  him  to  do. 
And  this,  etc.     3  Chit.  PI.  1040. 

m.     Eeplication    to     Plea     Justifying 
Words  de  Injuria. 

(Similiter  to  general  issue.) 
And  as  to  the  said  pleas  of  the  said 
defendant,  by  him  (secondly  and  third- 
ly) above  pleaded,  the  said  plaintiff 
saith  that  he,  by  reason  of  anything 
by  the  said  defendant  in  those  pleas 
aisove  alleged,  ought  not  be  barred 
from  having  and  maintaining  his  afore- 
said action  against  the  said  defendant, 
in  respect  of  the  grievances  in  the  in- 
troductory part  of  those  pleas  men- 
tioned; because  he  saith  that  the  said 
defendant,  at  the  said  time  when,  etc., 
in  the  said  (first  and  second)  counts 
mentioned,  of  his  own  wrong,  and  with- 
out the  cause  by  the  said  defendant 
in  his  said  (second  and  third)  pleas,  or 
either  of  them  respectively  mentioned, 
did  commit  the  said  grievances  in  the 
introductory  part  of  those  pleas  men- 
tioned, in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained 
against  the  said  defendant,  to-wit,  at, 
etc.  (venue),  aforesaid.  And  this  the 
said  plaintiff  prays  may  be  inq\iirod  of 
by  the  country,  etc.     3  Chit.  Pi.  1186. 

rV.     Complaints. 

A.  Complaint,  General  Form.  Where 
the  U'nrds  Are  Libelous  on 
Their  Face. 

I.      That    on    the    day     of 

18 — ,    the    defendant      mali- 


ciously  (composed  and)  publislied  con- 
cerning   the    plaintiff,    in    a    newspaper 

caiietl    the    (or    in    a    handbill 

whicli    lie   caused    to   be   circulated   ami 

posted),    at    ,*    the    false    and 

defamatory  matter  following,  to-wit 
(copy  of  the  article  comjtlained  of;  or 
say,  a  certain  article,  containing  Hie 
false  and  defamatory  matter  following, 
to-wit,  and  give  extracts  from  the  arti- 
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cle,  incliuling  all  the  objeotionablo 
mattor'). 

II.  Tliat  by  moans  of  said  publica- 
tion the  •jilniiitifT  was  injured  in  liis 
reputation,  to  his  daniafje  dol- 
lars.     1    Abb.   Forms  4S9. 

B.  Co)»phiiiit,  Where  the  JAhcl  Was 
rithlished  in  Defendant's  News- 
paper. 

I.  That  at  the  time  hereinafter  men- 
tioned tlie  defendant  was  tiie  editor, 
publisher  and  proprietor  (or  eitlier,  as 
tlie  case  may  he;  or  the  defendant  W, 
X.  was  the  editor,  and  tlie  defendant 
Y.  Z.  was  the  publislier  and  proprietor) 

of  the  ,  a  newspaper  published 

at . 

IT.      That    om    the    day    of 


• ,  18 — ,  the  defendant  mali- 
ciously composed  and  pnldished  coii- 
cerning  the  plaintiff  in  said  newspaper 
(or,  if  only  tlie  publisher-  is  sued,  ma- 
liciously published  concerning  the 
plaintiff  in  said  newspaper;  or,  if  both 
author  and  jiublisher  are  sued,  the  de- 
fendant W.  X.  maliciousl}-  composed 
for  publication,  and  the  defendant  V. 
Z.  maliciously  published  in  said  news- 
paper), (continue  as  in  preceding  form 
from  the  *).     1-Abb.  Forms  491. 

C.     Complaint   for   Libel   Bclaiing    To 
Business  or  Profession. 

I.  That  at  the  time  hereinafter  men- 
tioned   the    plaintiff    was    a    physician, 

practicing  as  such  at  ,  and  was 

of  good  name  and  credit  as  such  phys- 
ician. 

II.  That    on    the    day     of 


,  18 — ,  the  defendant  mali- 
ciously (composed  and)  published  con- 
cerning   the    plaintiff,    in    a    newspaper 

called   the  (or   in    a    handbill 

which  he  caused  to  be  circulated  and 
posted),  at  ,  the  false  and  de- 
famatory matter  following,  to-wit 
(copy  of  the  article  complained  of;  or 
say:  a  certain  article,  containing  the 
false  and  defamatory  matter  following, 
to-wit,  and  give  extracts  from  the  arti- 
cle, including  all  the  objectionable  mat- 
ter). 

III.  That  by  means  of  said  publi- 
cation the  plaintiff  was  injured  in  hia 
reputation,  and  in  his  said  good  name 
and   credit   as   a   physician,   and   in    his 

practice  as  such,  to  his  damage  

dollars.      1    Abb.   Forms   491. 

D.  Complaint  for  Words  Not  Libel- 
ous on   Their  Fare. 

I.  That  at  the  time  hereinafter  men- 
tioned the  house  of  the  defendant  had 


hccii  luirni'd  ddwii,  and  it  wns  sus- 
pect eel  that  it  had  been  feloniously  set 
on   fire. 

11.      That    the    defendant,     knowing 

the    premises,   on   the   day   ot 

LS — ,    maliciously     composed 


and  published  concerning  the  piaiiititl: 
tlie  following  false  libel,  to-wit:  "He," 
meaning  the  plaintifT,  "kindled  the 
fire,"  meaning  tlie  fire  in  defendant's 
house,  "and  1  can  prove  it,"  thereliy 
meaning  that  the  plaintiff  had  felon- 
iously set  fire  to  said  house;  to  the 
damage  of  the  plaintiff'  dol- 
lars.    1   Abb.  Forms  492, 

E.  Complaint  for  Libel  by  Signs, 
That  on  the  day  of , 

IS ,    at    ,    the    defendant, 

contriving      to      injure      the      plaintiff' ' 
in      his      reputation,      and      to      bring 
him   into   public   contemjit   and  ridicule, 
did,  in  the  public  street    (or  square,  or 

common)    of   said ,   wrongfully 

and  maliciously  make,  and  cause  to  be 
made,  an  effigy  or  figure  intended  to 
represent  the  person  of  the  plaintiff, 
and  hung  up  and  caused  to  be  hung  up 
the  said  effigy,  in  the  view  of  the 
neighbors  of  the  plaintiff  and  of  the 
public  then  and  there  assembled,  by 
means  of  which  the  plaintiff  has  been 
greatly    injured    in    his    reputation,    to 

his    damage  dollars.     1   Abb. 

Forms  498. 

F.  Complaint,  Where  the  Words  Are 

Actionable  iri  Themselves. 

That  on  the day  of , 

18 — ,  at ,  the  defendant,  in  the 

presence  and  hearing  of  one  M.  N.  (or 
of  a  number  of  persons),  maliciously 
spoke  concerning  the  plaintiff  the  false 
and  defamatory  words  following  (set 
out  the  words  comjdained  of  as  accur- 
ately as  possible);  whereby  the  plain- 
tiff  was   injured    in    his    reputation,    to 

his   damage  dollars.     1    Abb. 

Forms  499. 

G.  Complaint  for  Slander  Respecting 

Plaintiff's  Trade,  With  Special 

Damages. 
T.  That  at  the  time  of  the  com- 
mission of  the  grievances  hereinafter 
mentioned,  the  plaintiff  was  engaged 
in  business  as  merchant  (or  otherwise), 
and  had  always  maintained  a  good  rep- 
utation  and  credit  as  such  merchant. 

II.      That    on    the    day    of 

,    18—,    at ,    the    de- 


fendant, in  the  presence  and  hearing 
of  a  number  of  persons,  maliciously, 
and  with  intent  to  cause  it  to  be  be- 
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lieved  that  the  plaintiff  kept  false  and  ( 
fraudulent  books  of  account  in  his  said 
business,  spoke  concerning  this  plaintiff 
and  concerning  his  said  business  the 
false  and  defamatory  words  following, 
to-wit:  "He  keeps  "false  accounts,  and 
I  can  prove  it"  (or  otherwise  state 
the  words  complained   of). 

III.  That  by  reason  thereof,  a  num- 
ber of  persons,  and  in  particular  (name 
the  persons  referred  to),  who  had  there- 
tofore been  accustomed  to  deal  with 
the  plaintiff  in  his  business  aforesaid, 
ceased  to  deal  with  him,  and  the  plain- 
tiff was  thereby  deprived  of  their  cus- 
tom, and  of  the  profits  which  he  would 
otherwise  have  made  by  a  continuance 
of  such  dealing,  and  was  otherwise  in- 
jured in  his  reputation,  to  his  damage 
dollars.     1  Abb.  Forms  501. 

H.     Complaint    for    Slander    of    Title. 

I.  That  the  plaintiff  being  the  owner 
in   fee    (or   other    estate)    of   a   certain 

farm,  situate  in  the  town  of  , 

and  county  of  (briefly  desig- 
nate  the  property  in   question),   caused 

the     same,     on     the     day    of 

,  18 — ,  at  ,  to  be  of- 
fered for  sale  (or  to  be  put  up  and 
exposed   for  sale   bj'   public   auction). 

II.  That  the  defendant,  well  know- 
ing the  premises,  and  maliciously  (and 
without  i)robable  cause)  contriving  to 
cause  it  to  be  suspected  that  the  plain- 
tiff did  not  own  said  farm,  and  could 
not  sell  the  same,  and  to  prevent  him 
from  effecting  a  sale  thereof  (procured 
onei  M.  N.  to  attend  said  sale,  and 
maliciously  procured  said  M.  N.  to 
state,  and)  did  maliciousl}'  then  and 
there  publicly  state  (through  the  said 
M.  N.),  in  the  presence  and  liearing 
of  O.  P.  (or  of  many  persons  then  and 
there  assembled  for  the  purpose  of  bid- 
ding on  said  property  and  buying  tlie 
same),  concerning  the  plaintiff  and  his 
said  property,  tlie  false  and  defamatory 
matter  following,  to-wit  (set  out  the 
words  complained  of,  with  suitable 
innuendos). 

III.  That  by  reason  thereof  the  said 
O.  I',  was  (or  various  persons,  and  in 
particular,  naming  the  persons  referred 
to  who  attended  on  said  auction  sale 
for  the  i)ur[)OHe  of  buying  thereat, 
were)  dissuaded  from  biiMing  therefor, 
and  refused  and  still  do  refuse  to  jiur- 
chase  the  said  property  in  consequence 
thereof;  and  the  plaintiff  has  been  un- 
able to  sell  the  same  (and  has  been 
obliged    to   expend   dollars   in 


and  about  the  attendance  upon  said 
auction),  and  has  been  otherwise  great- 
Iv  injured,  to  his  damage  dol- 
lars.    1  Abb.  Forms  502. 

V.     Answers. 

A.  Answer,   Denial   of  Inducement. 
That    the    plaintiff   was   not   a   physi- 
cian,  as  alleged.     2  Abb.  Forms  137. 

B.  Answer,  Justification  of  Charge  of 

Perjury. 
That    before    the    speaking    (or    pub- 
lishing)   of    the    words    alleged    in    the 

complaint,  and  at  a  term  of  the 

court,    dulv    held    at    ,    in    the 

month    of" ,    18—,    before    one 


of    the    judges    of    the 


court. 


upon  the  trial  of  an  action  there  pend 
ing  between  one  M.  N.  as  plaintiff,  and 
O.  P.  as  defendant,  A.  B.,  the  plaintiff 
in  this  action,  appeared  as  a  witness  for 
and  on  behalf  of  the  said  M.  N.,  and 
was  then  and  tljere,  in  open  court,  duly 
sworn,  and  took  oath  to  speak  the 
truth,  the  whole  truth,  and  nothing 
but  the  truth,  touching  and  concerning 
the  matters  in  question  in  the  said 
issue. 

II.  That  the  plaintiff,  being  so 
sworn,  falsely  and  maliciously  deposed 
and  gave  evidence,  among  other  things, 
that  (here  set  forth  that  part  of  the 
plaintiff's  evidence  in  which  he  com- 
mitted perjury). 

III.  That  in  truth  (here  negative 
the  plaintiff's  evidence  as  in  an  indict- 
ment  for   perjury). 

IV.  That  the  truth  of  the  matters 
hereinbefore  stated  were  material  and 
pertinent  to  the  issue  there  tried.  2 
Abb.  Forms  140. 

C.     Answer,  Truth  of  Words. 

That  on  the  day  of  , 

18_^    at   ,    the    plaintiff    (here 

briefly  state  the  offense,  e.  g.,  thus;: 
stole  from  the  defendant  one  bale  of 
hay,  to  which  the  defendant  referred 
when  speaking  (or  printing,  or  writ- 
ing) the  words  stated  in  the  complaint. 
2  Abb.  Forms  144. 

]).  Answer,  Justification  and  Denial 
of  M(d\cc  in  Charcjc  of  Larceny. 

I.  That  each  and  every  article  in 
the  complaint  mentioned  as  having 
Ijccn  charged  by  defendant  to  have 
been  stolen  by  the  plaintiff  had,  at  the 
time  mentioned  in  the  complaint,  been 
taken    and    stolen    from    the    defendant. 

IT.  That  the  defendnnt  is  informed 
and  believes  that  the  plaintiff  has  been, 
and  is,  guilty  of  each  and  every  charge 
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in  saiil  ooniplaiiit  allojjod  to  lia\o  l)t>oii 
ir.iidi'  ny;:iiii-it  Iut  liy  tlio  (IcfiMidant ; 
and  tliat  whafovcr  tho  dofiMulant  lias 
said  of  or  roncoriiin^  tlio  plainlifT  slio 
lias  said  iu  the  full  bi'lii'f  of  its  truth 
and  vority,  and  in  solf  vindioation  and 
uarninjj  to  others,  and  not  from  any 
motives  of  malice  towards  tlif  plaiii- 
tilT.     2  Abb.  Forms  144. 

E.     Ansircr,   Jitstifwaiion    and   Mili(ja- 
Hon    in    Publishing    Account    of 
A  rrcst. 
First.     For  a   defense: 
That    tlie    |niblieatiou    complained    of 
w:is    true.      (If    the    alleged    libel    was 
not    specific    in    its    charjjes,    state    the 
facts    upon    which   it    was   founded.) 

Second.         As       mitigating        circum- 
stances: 

I.      That    on    the    day     of 

-,  18 — ,  the  plaintiff  accused  one 


A.  B.  of  a  burglary  at 

II.  That  thereupon  an  officer  of  the 

police  of  took  the  said  A.  B. 

into   custody,   and   conducted    him    to   a 
station   house. 

III.  That  while  at  the  station  house 
the  said  A.  B.  made  to  the  captain  of 
police  there  in  command  a  statement, 
which  is  fairly  and  truly  reported  in 
the  publication  complained  of  (or  made 
a  statement  to  the  effect  that  the  burg- 
lary with  which  he  was  charged  was 
planned  by  the  plaintiff,  and  was  ef- 
fected by  him  and  the  plaintiff  in  con- 
cert; that  they  quarreled  over  the  divi- 
sion of  the  plunder,  and  that  thereupon 
the  plaintiff  charged  him  with  the  rob- 
bery). 

IV.  That  afterwards  the  plaintiff' 
was  arrested  by  a  police  officer,  and 
conveyed  before  C.  D.,  a  police  Justice 

of    the   city   of   ,    and    held    to 

bail   by  the  said  justice  to  answer  the 
charges  of  the  said  A.  B. 

V.  That  the  publication  eomplainoii 
of  contained  a  fair  and  true  statement 
of  the  preceding  circumstances. 

VI.  That  it  was  published  in  a  news- 
paper belonging  to  the  defendant,  by 
his  employes,  without  his  knowledge 
or  consent. 

VII.  That  the  persons  publishing  the 
same  inserted  it  as  an  item  of  public 
news,  without  malice,  believing  the 
same  to  be  true.     2  Abb.  Forms  142. 

F.     Answer,     Alleged     Libel     was     a 
Privileged    Communication. 

That  in  the  month  of  — — ,  IS—, 

at  the  city  of  New  York,   the   plaintiff 


brought  an  action  against  this  defend- 
ant   in    the    — —   court,    for    lia\ing 

as  alleged  ma.licioiisly  and  without 
probable  c;ius(>  prosecuted  the  said 
jilaintiff  on  a  charge  of  obtaining 
mdiicv  by  false  jiretenses,  and  this 
]>IaiiitilV  was  arrested  in  said  action 
by  an   order  of  arrest  issued  therein, 

II.  That  afterwards,  on  the  

day    of    ,    IS — ,    at    said    city, 

this  defendant  did,  by  his  attorney, 
procure  an  order  from  one  of  the  just- 
ices of  said  court,  re<|uiring  the  plain- 
tiff to  show  cause,  at  a  certain  day 
and  place  therein  named,  why  this  de- 
fendant should  not  be  discharged  from 
said  arrest,  or  why  the  sum  in  which 
he  was  held  to  bail  should  not  be  re- 
duced. 

III.  That  said  order  was  granted 
upon  an  affidavit  of  this  defendant, 
■made  in  answer  to  an  ailidavit  made 
by  the  j)laintiff  upon  which  the  order 
of  arrest  aforesaid  was  granted,  and 
for  the  purpose  of  procuring  this  de- 
fendant's discharge  or  a  reduction  of 
bail    as   aforesaid. 

IV.  That  the  supposed  libel  in  tho 
com[)laint  set  forth  is  a  part  of  said 
atiidavit  of  this  defendant,  and  was 
published  by  him  by  the  presentation 
of  said  affidavit  to  the  said  court  upon 
said    motion,   and    not    otherwise. 

(V.  This  defendant  denies  that  he 
published  said  supposed  libel  mali- 
ciously, or  with  the  intent  charged  in 
the  complaint.) 

VI.  That  said  supposed  libelous  mat- 
ter was  pertinent  and  relevant  in  said 
motion,  and  for  the  purpose  of  procur- 
ing the  relief  prayed  for  therein  (or 
that  this  defendant  had  reasonable 
cause  for  believing,  and  did  in  fact 
believe,  at  the  time  of  said  publica- 
tion, that  the  same  was  true  and  per- 
tinent, etc.,  as  above).  2  Abb.  Forms 
145. 

(i.  Answer,  Alleged  Slander  Was 
Privileged  Communication  To 
Employer. 

I.  That  he  was,  at  the  time  of  utter- 
ing the  words  mentioned  in  the  com- 
plaint,   the    confidential   clerk    of   A.  B. 

II.  That  the  said  A.  B.  inquired  of 
the  defendant  the  character  of  the 
Jilaintiff  (with  a  view  to  employing  him 
as  a  clerk,  or  otherwise),  and  the  il  • 
fendant  then  stated  to  him  the  matter 
referred   to   in   the   complaint. 
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III.  That  the  defendant  had  prob- 
able caupe  for  believing,  and  did  be- 
lieve, tl'.e  same  to  be  true.  2  Abb. 
Forms  147. 

H.  Answer,  Alleged  Libel  Fair  Be- 
port  of  Public  Official  Proceed- 
ings. 

I.      That    on    the    day     of 

-,  18 — ,  in  the  course  of  a  cer- 


tain trial  then  pending  in  the 

court    of   ,    -wherein    O.    P.    was 

plaintiff,  and  R.  S.  was  defendant,  one 
M.  N.,  counsel  for  said  O.  P.,  made  a 
public  statement  or  speech. 

II,  That  the  defendants,  as  pub- 
lishers and  proprietors  of  the  , 

published  in  said  newspaper  a  fair  and 
true  report  of  the  judicial  proceedings 
had  upon  such  trial,  and  of  the  public 
statement  or  speech  made  as  aforesaid 
in  the  course  thereof,  which  publica- 
tion is  the  same  publication  as  that  in 
the  complaint  set  forth  (or  of  which 
publication  the  supposed  libelous  arti- 
cle in  the  complaint  set  forth  is  part) 

III.  The  defendants  deny  that  they 
published  the  same  maliciously,  or  with 
intent  to  injure  the  plaintiff,  or  with 
the  intent  charged  in  the  complaint. 
2  Abb.   Forms  147.  ^ 

VI.     Indictments. 

A.     Indictment,  Common  Form. 

The  jurors  for  our  lord  the  king, 
upon  their  oath,  present  that  C.  D., 
late,  etc.,  being  a  person  of  an  evil, 
wicked  and  malicious  mind  and  dispo- 
sition, and  unlawfully,  wickedly  and 
maliciously  devising,  contriving  and  in- 
tending, as  much  as  in  liim  lay,  to  scan- 
dalize, vilify  and  defame  one  A.  H., 
and  to  bring  him  into  jiublic  scandal, 
infamy  and  disgrace,  and  to  injuri', 
prejudice  and  aggrieve  iiim  the  said 
A.  H.,  and  to  ])rovoke  the  said  A.  ii. 
to  commit  a  breach  of  the  peace,  on, 
etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  of  his  great  hatred,  malice 
and  ill-will  towards  the  said  A.  Ji.,  un- 
lawfully and  maliciously  did  comi)OHC 
and  publish,  and  caus(>  and  procure  to 
be  coMi[)Osed  and  published,  a  certain 
false,  scandalous,  malicious  and  defam- 
atory libel  of  and  concerning  the  said 
A.  !{.,  containing  therrin  amor)gst  other 
things  the  false,  sf-andalous,  malicious, 
defamafiiry  and  libelous  words  ami  mat- 
ter f(jllowing  of  and  concerning  the 
said    A.   B.,   that   is   to   say    (here   state 


the  libelous  matter  with  innuendos,  and 
then  proceed  as  follows) :  which  said 
false,  scandalous,  malicious  and  defam- 
atory libel  he  the  said  C.  D.,  after- 
wards, to-wit,  on,  etc.,  aforesaid,  at, 
etc.,  aforesaid,  unlawfully,  wickedly 
and  maliciously  did  send,  and  cause  to 
be  sent,  to  one  E.  F.,  in  the  form  of  a 
letter  addressed  to  the  said  E.  F.,  and 
did  thereby  then  and  there  unlawfully, 
wickedly  and  maliciously  publish,  and 
cause  to  be  published,  the  said  libel, 
to  the  great  damage,  scandal,  infamy 
and  disgrace  of  the  said  A.  B.,  in  con- 
tempt, etc.,  to  the  evil  and  pernicious 
example,  etc.,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.  And  the  jurors,  etc.,  do  fur- 
ther present  that  the  said  C.  D.,  further 
contriving  and  intending  as  aforesaid, 
on  the  said,  etc.,  with  force  and  arms, 
at,  etc.,  aforesaid,  of  his  great  hatred, 
malice  and  ill-will  towards  the  said  A. 
B.,  unlawfully,  wickedly  and  mali- 
ciously did  publish,  and  cause  to  be 
published,  a  certain  other  false,  scan- 
dalous, malicious,  defamatory  libel,  of 
and  concerning  the  said  A.  B.,  contain- 
ing therein  amongst  other  things  the 
following  false,  scandalous,  malicious, 
defam.atory  and  libelous  matter  of  and 
concerning  the  said  A.  B.,  that  is  to 
say,  etc.  (here  state  libel  with  innuen- 
does, as  in  first  count,  and  then  con- 
clude, "to  the  damage,"  etc.,  as  in  the 
first  count).     3  Chit.  Cr.  L.  888. 

B.     Indictment  for  Libel  on  Envelope 
in   Mail. 

•'State  of  Missouri,  city  of  St.  Louis, 
ss. :  In  the  St.  Louis  court  of  criminal 
correction.  St.  Louis,  March  29th, 
1888.  State  of  Missouri,  plaintiff,  v. 
A.  (1.  Armstrong,  defendant.  Charged 
with  criminal  libel.  Bariiard  Dierkes, 
assistant  prosecuting  attorney  of  the 
St.  Louis  court  of  crimin;il  correction, 
now  here  in  court,  on  behalf  of  the 
state  of  Missouri,  information  makes 
as  follows:  That  A.  G.  Armstrong,  of 
Mexico,  Audrain  county,  Missouri,  in 
(he  city  of  St.  Louis,  on  the  27th  day 
of  March,  1888,  and  on  divers  days  in 
said  year,  did  wilfully  and  m.-iliciously 
libel  and  defame  one  Mary  Vincil,  of 
the  city  of  St.  Louis,  by  ciiising  to 
be  jiublislied  an«l  issued  in  siiid  city, 
anil  by  h.'iving  sent  through  the  mails, 
and  put  before  the  eyes  of  divers  peo- 
ple   in    said    city,    a    certain    envelope, 
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printinjj.    writiiij:,    sicjn,    rcpresiMitation, 
ertigy,    as    follows: 

Chioajfo,     Ills. 
March    26 
6:30  p.  m. 
K.    K. 
BAD  DEBT 
Collecting  A  jToncy,  U.S. 

21S  La  Salle  St./  Postage 

Chicago.  Stamp 

Mrs.    Mary   Vincil, 
C/o  Scruggs,  Vandcrvoort   &    Barnej', 
St.   Louis,  Mo. 
2   N.  Beaumont   Street. 

Intending  and  meaning  thereby  to 
indicate  to  the  public  and  to  all  persons 
seeing  said  writing,  printing,  sign,  rep- 
resentation and  efiig\',  that  she  the  said 
Mary  Yincil,  was  dishonest;  that  she 
did  not  pay  her  just  debts;  that  she 
had  been  guilty  of  unfair  dealing;  that 
she  was  a  'dead  beat,'  tending  to  pro- 
voke the  said  Marj-  Vincil  to  wrath, 
to  expose  her  to  public  hatred,  con- 
tempt and  ridicule,  and  to  deprive  her 
of  the  benefits  of  public  confidence  and 
social  intercourse.  That  said  envelope 
contained  certain  scurrilous,  blackmail- 
ing and  indecent  allegations  concerning 
said  Marv  Vincil,  as  follows: 
439  '     "  'SPRAGUE'S 

"  'Bad  Debts 

I  "  'Collecting  Agency. 

"  'Agencv's  4th  Letter 

"  'Chicago,   3-26,   1888. 
' '  '  Mrs.  Mary  Vincil,  5.00 

C/o  A.  G.  Armstrong: 
"  'We  find  that  the  account  which 
we  notified  you  some  time  ago  is  still 
unsettled.  Can  you  afi'ord  have  the 
public  know  that  you  refuse  to  pay  this 
bill?  You  may  need  credit  again  some 
time,  but  as  long  as  this  account  re- 
mains in  this  unsatisfactory  manner  it 
will  be  hard  for  you  to  obtain  it.  Jf 
you  desire  to  have  credit  with  the  mer- 
chants in  your  locality,  and  maintain  a 
reputation  for  honesty  and  fair  dealing, 
you  will  adjust  this  claim.  Call  on 
or  write  the  party,  and  make  some  kind 
of  a  settlement  at  once.  Jf  you  will 
pay  part  of  it  now,  and  make  some 
arrangements  for  the  balance,  we  will 
not  crowd  you  for  a  while.  Have  the 
party  to  whom  the  bill  is  due  write  us 
al  once,  stating  what  arrangements  you 
have  made,  before  we  publish  the  de- 
linquent list  of  your  town. 
Very  respectfully, 
"  'Sprague's  Collecting  Agency. 
"  'Per. 
"  'P.    S.      Should   you    positively   re- 


fuse to  make  any  arrangements  for  a 
li(|uidation  of  this  claim,  we  feel  justi- 
fied in  ad\ert  isiiig  t  lie  same  for  sale 
in  the  newsp;ipers,  as  well  as  to  send 
you  a  statement  regularly  until  the 
matter  is  settled.  A  delinquent  list  is 
published  for  the  good  and  protection 
of  the  public,  as  well  as  a  guide  for 
business  men  in  extending  credit,  as 
it  contains  the  names  of  those  who  do 
not  try  to  meet  their  obligation.  Do 
not  correspond  with  us.  Settle  the  mat- 
ter with  the  party  to  whom  the  account 
is  due,  whose  name  was  given  in  our 
former  letter.' 

That  said  envelope  was  known  by 
tlie  pul)!ic  to  contain  said  scurrilous 
ami  abusive  matters,  and  said  Arm- 
strong intended,  by  causing  said  mat- 
ter to  be  sent  to  said  Mary  Vincil 
through  the  mails,  to  advertise  her  as  a 
'dead  beat,'  as  dishonest,  as  'poor 
pay,'  as  unfit  to  be  trusted,  as  unfit 
for  public  confidence;  and  said  acts 
were  done  by  said  Armstrong  to  extort 
money  from  said  Mary.  Vincil,  under 
the  pretense  that  she  the  said  Mary 
Vincil  was  indebted  to  him,  when  such 
was  not  the  fact,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state. 

(Signed)      "Bernard    Dierkes, 
"Asst.   Pros.   Atty.,  St.  Louis  Court   of 

Criminal   Correction." 

"State  of  Missouri,  city  of  St.  Louis, 
ss. :  Mary  Vincil,  being  duly  sworn, 
upon  her  oath  says  that  the  facts  stat- 
ed in  the  above  information  are  true, 
according  to  her  best  knowledge  and 
belief. 

(Signed)       "Mrs.  M.  B.  Vincil. 

"Sworn  to  and  subscribed  before  me 
this  6th  day  of  April,  1888. 

(Signed)      "Michael  J.   Kenefick." 

State  V.  Armstrong,  13  Cr.  L.  M. 
875. 

C.     Indictment    for    Lihel    of    Public 
Official 

"The  grand  jury  of  the  county  of 
Clinton,  in  the  name  and  by  the  author- 
ity of  the  state  of  Iowa,  accuse  E.  W. 
Conable  of  the  crime  of  libel,  com- 
mitted as  follows:  Tlie  said  K.  W.  Con- 
able,  on  the  3d  day  of  November,  A.  D. 
1888,  in  the  county  aforesaid,  being  a 
person  of  an  envious,  vicious,  evil  and 
wicked  mind,  and  wickedly,  maliciously 
and  unlawfully  contriving  and  intend- 
ing as  much  as  in  him  lay  to  injure, 
oppress  and  vilify  the  good  name,  fame, 
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credit    and    reputation     of     Walter    I. 
Hayes,  a  citizen   of  the.  state   of  Iowa, 
and  at   that   time,   and  now,   a  member 
of   the   fiftieth   congress   of   the   United 
States  of  America   for  the  second   con- 
gressional district  of  the  state  of  Towa, 
and   at   that    time   a    candidate   for   re- 
election  as  a   member   of  the   fifty-first 
congress  of  the  United  States  from  said 
district,    and    to    bring    him    into    con- 
tempt,  infamy   and   public    hatred,   and 
to  deprive   him  of  the  benefits  of  pub- 
lic  confidence,   and  to   defame,   asperse, 
scandalize   and   vilify   the   character   ol 
said  Waiter  I.  Hayes,  and  to  insinuate 
and   cause    it    to    be    believed    that    the 
said  Walter  I.   Hayes   had   been   guilty 
of  gross  misconduct  in  his  said  oflice  of 
member   of   congress    as   aforesaid,   and 
that  he  had,  as  such  congressman,  cor- 
ruptly received  money,  or  attempted  so 
to  receive  it,  in  consideration  of  recom- 
mending   some   person    for    appointment 
as   postmaster   at   Wilton,   in    said   con- 
gressional   district,    and    that    he    was 
thereby  an  unfit  person  to  be  re-elected 
to   said   office,   did   unlawfully   and   ma- 
liciously,   wickedly    and     scandalously, 
compose,  write,  print   and  publish,   and 
did  cause  and  procure  to  be  composed, 
written,    printed    and    published    in     a 
certain    so-called    public    newspaper   en- 
titled   the    'Clinton    Morning    News,'    a 
certain    false,   wicked,   mischievous  and 
scandalous  libel   of  and  concerning  the 
said  Walter  I.  Hayes,  and  of  and  con- 
cerning   his   administration    of   the    du- 
ties of  his  said  office,  while  in  the  per- 
formance   thereof,    which    said    wicked, 
malicious,  scurrilous,  false,  mischievous 
and  scandalous  libel   contained  the  fol- 
lowing:     'The    attempted    sale    of    the 
Wilton  postoffice.     A  great  deal  of  dis- 
cussion   has    been    indulged    in    of   late, 
through   the   second    district,   and   espe- 
cially in   Muscantinc   county,   regarding 
an  alleged  attempt  on  the  part  of  Con- 
gressman    Hayes     (moaning    Walter    I. 
Hayes)    to    sell    the    Wilton,    Muscatine 
county,     postoffice     for     $300.       It     is 
claimed   there  are   several   witnesses   to 
the  transaction,  and  no  doubt  there  are 
(meaning    there    were    witnesses    to     a 
transaction    in    which    Walter    I.    Hayes 
attempted    to    corruptly    sell    the    posi- 
tion   of   postmaster   at   Wilton,   in   said 
congressional     district);     but     for    fear 
that  an  exposure  would   have  a  damag- 
ing efTect  on  the  Muscatine  democratic 
ticket,    those    who    held    the    proofs    ot 
guilt    (meaning  guilt   upon   the   part   o: 
eaid  Walter  I.   Hayes  in  selling  or  at- 


tempting to   sell   the   postoffice   at  Wil- 
ton),   in    the    shape    of    correspondence, 
etc.,  are  reticent  about  giving  the   evi- 
dence to  the  public.     But  the  facts  ar© 
generally   known,   and   are    the   subject 
of  universal  comment  among  Muscatine 
citizens.     It   is  not   at   all  strange  that 
Hayes  should  traffic  in  matters  of  this 
kind.     It  would  not  be  because  he  pos- 
sessed       any        conscientious       scruples 
against    doing    such    a    thing    that    he 
would   refrain,    but   simply   for   fear   of 
being  found  out.     In  the  case  at  hand, 
however,  he  seems  to  have  given  little 
thought    as    to    consequences,    trusting, 
no  doubt,  to  his  ability  to  bulldoze  the 
thing    through.      The    $500    once    in    hia 
pocket    (meaning    that    said    Walter   1. 
Hayes  had  received  or  attempted  to  ob- 
tain $500  for  a  sale  of  the  postmaster- 
ship    of    said    \^^lton),    then    he    would 
trust   to   luck   for  means   wherewith   to 
deceive    the    people.      That    there    are 
dozens  of  men  in  Muscatine  county  who 
have   seen   evidence  that  would  convict 
Hayes  of  attempting  to  sell  the  Wilton 
postoffice    there    is    not    a    shadow    of 
doubt.      (Meaning   that   said    Walter   1, 
Hayes   had   actually   in    fact   attempted 
to   sell  the  postmastership  of  said   Wil- 
ton.)     Voters    of    the    second    district, 
is  this  (meaning  said  Walter  I.  Hayes) 
the  sort  of  men  you  want  to  represent 
you    in    congress?      Is    it    creditable    to 
you,   democrats,   to    assume   the   respon- 
sibility  of   placing    so    corrupt    an    offi- 
cial   (meaning    said    Walter    I.    Hayes) 
in    a    high    office    of    honor   and    trust? 
Can   you   afford   to   let   the   stigma  rest 
on  you   of  sending  such  a  man    (mean- 
ing said  Walter  I.  Hayes)   to  congress, 
knowing    that    he    is    wholly    unworthy, 
and  has  grossly  betrayed  the  confidence 
you    have    reposed    in    him?      (Meaning 
that    said    Walter    I.    Hayes    had,    as   a 
member  of  congress,  as  aforesaid,  gross- 
ly  betrayed   his   position,   and  corruptly 
sold,  or  attempted  to  sell,  the  postmas- 
tership  at   said    Wilton.)      Can   you   af- 
ford  to   do   this?     Look   at  tlie   matter 
squarely  in  the  face,  and  then  ask  your- 
selves   if    you    can    afford    to    do    that 
which    would    reflect    discredit    and    dis- 
honor on  each  one  of  you,  individually 
who  casts  a   vote   for   Walter  I.   Hayes 
for  congressman.     We   have  more  faith 
in    the   integrity  of  the  great   ma.jority 
that   compose   the    Democratic    party   of 
tte  second  district  than   to  think   for  a 
moment    that    that    majority    desires    to 
be    represented    by    politicaj    corruption- 
jsts    and    traffickers    in    the    confidences 
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of  the  people  and  of  the  s|>()il>  ul'  tho 
oftioe.  (Meniiiiij;  tliiit  saitl  WalUr  J. 
Hayes  was  politieally  corrunt  as  a 
member  of  eoiijjress,  a  trallieker  in  of- 
fice.) UenthMiion,  it  is  for  you,  for  you, 
to  say,  on  'I'uesilay  next,  whether  you 
desire  an  honest  or  a  dishonest  may  to 
represent  you  in  eon<;ress. '  And  the 
prand  jury  aforesaid,  upon  tlieir  oath, 
do  further  present  that,  at  the  time 
tlie  said  E.  \V.  (.'onabie  so  wrote,  print- 
ed and  i>ublished  the  said  false,  scurril- 
ous, scandalous  and  malicious  defama- 
tory libel,  the  same  was  false,  against 
the  form  of  the  statute  in  such  case 
made  and  firovided,  and  against  the 
peace  and  dignity  of  the  state  of 
Iowa."  iState  r.  Conable,  13  Cr.  L.  JM. 
89,  90-92. 

D.  Iiulirtmcnf,  Libel  Contained  in 
Homibill. 

"That  one  William  E.  Verry,  at  the 
county  of  Brown  and  state  of  Kansas, 
on  the  12th  day  of  March,  ISSli,  did, 
unlawfully  and  wilfully,  maliciously 
make,  write,  print,  compose,  dictate, 
publish  and  circulate,  and  procure  to 
be  made,  written,  printed,  composed, 
published  and  circulated,  among  other 
things,  certain  false,  scandalous,  mali- 
cious and  defamatory  words,  figures 
and  language,  of  and  concerning  one 
A.  H.  Thomas,  to  provoke  the  said 
A.  H.  Thomas  to  wrath  and  expose  him 
to  public  hatred,  hate  and  ridicule,  and 
deprive  him  of  public  confidence  and 
social  intercourse,  as  follows,  to-wit: 
(insert  statement  alleged  to  be  libel- 
ous). 

"The  said  William  E.  Verry  mean- 
ing thereby  to  charge  and  accuse  the 
said  A.  H.  Thomas  with  the  crime  ot 
robbery  and  with  the  crime  of  grand 
larceny.  The  false,  scandalous  and  de- 
famatory words,  figures  and  language, 
among  other  things,  were  contained  in 
numerous  printings  in  the  form  of  cir- 
culars and  handbills,  of  which  the  fol- 
lowing is  a  copy:  (insert  copy  of  cir- 
cular or  handbill). 

"Which  said  printing  in  the  form  of 
circulars  and  handbills  the  said  Wil- 
liam E.  Verry  then  and  there  unlaw- 
fully, wilfully  and  maliciously  pub- 
lished and  circulated  by  means  of 
placing  them  in  the  hands  of  EJias 
Moser,  J.  11.  Scoultcr,  and  numerous 
and  divers  other  persons  in  the  city  ot 
Hiawatha,  Brown  county,  Kansas,  and 
by  distributing  and  leaving  them  at 
the  store  and  places  of  business  of  L.  R. 


Vates,  C  Meisenheimer,  and  numerous 
and  divers  other  places  of  business  and 
stores  in  said  city  of  Hiawatha,  to  tho 
great  damage,  disgrace,  scandal  and  in- 
famy of  the  said  A.  H.  Thomas,  and 
tending  to  provoke  him  to  wrath  and 
expose  him  to  public  hatred,  contempt 
and  ridicule,  and  to  deprive  him  of 
public  confidence  and  social  inter- 
course contrary  to  the  provisions  of 
the  statute  in  such  a  case  made  and 
provided."  State  v.  Verry,  36  Kan. 
416,  13  Pac.  838, 

Note. — Indictment  pronounced  good 
by  opinion,  but  case  reversed  on  in- 
structions. 

E.  Information,  Libel  With  Innuen- 
does Charging  Crime. 

"I,  the  undersigned  county  attorne.y, 
in  the  name,  by  the  authority  and  on 
behalf  of  the  state  of  Kansas,  give 
information  that  on,  to-wit,  the  3d  day 
of  December,  1885,  in  the  said  county 
of  Rice  and  state  of  Kansas,  the  said 
W.  E.  Carr,  whose  given  name  is  un- 
known, did  then  and  there  unlawfully, 
falsely  and  maliciously  make,  com- 
pose and  jjublish,  and  cause  and  pro- 
cure to  be  composed  and  published,  and 
did  knowingly  and  wilfully  aid  and 
assist  in  making,  publishing  and  cir- 
culating, in  a  certain  newspaper  called 
the  Ellinwood  Express,  published  and 
circulated  in  said  county  of  Rice,  in 
the  state  of  Kansas,  by  the  said  W.  E. 
Carr,  the  said  W.  E.  Carr  being  the 
proprietor  and  editor  of  said  news- 
paper, on,  to-wit,  the  3d  day  of  De- 
cember, 1885,  and  the  said  W.  E.  Carr 
did  on  said  day  publish  and  circulate 
in  the  said  county  of  Rice  a  certain 
false,  malicious,  defamatory  libel  of 
and  concerning  John  W.  White,  with 
the  malicious  intent  to  provoke  him, 
the  said  John  W.  White,  to  wrath, 
and  expose  him  to  public  hatred,  con- 
tempt and  ridicule,  and  to  dej)rive  him 
of  the  benefits  of  public  confidence 
and  social  intercourse,  with  malicious 
and  defamatory  libel,  so  published  as 
aforesaid,  by  him,  the  said  W.  E.  Carr, 
contained,  the  false,  malicious,  mis- 
chievous and  defamatory,  and  libelous 
words  and  matters,  according  to  the 
tenor  following,  that  is  to  say:  'When 
the  antifpiated,  bow-legged  fossil,  who 
edits  tho  only  religious  paper  in  the 
valley  says  that  the  Express  (meaning 
the  Ellinwood  Express)  desires  to  libel 
John  White  (meaning  the  said  John 
W.  White),  (as  if  such  a  thing  is  pos* 


See  "How  To  Use  This  Volume,"  Introduction,  page  V. 


LIBERUM  TEXEMEXTUM 


787 


Bible!)  he  utters  that  which  he,  as 
well  as  everybody  else,  knows  to  be 
a  lie.  We  said  that  John  White 
(meaning  the  said  John  W.  White)  was 
tricky  politically,  and  that  if  he  were 
guilty  of  the  charges  stated  by  men 
who  live  near  and  know  him  well,  it 
is  due  his  constituenc}'  that  he  resign, 
as  the  people  did  not  want  to  be  rep- 
resented by  a  man  upon  whom  the 
faintest  suspicion  rests.  We  say  so  still 
(meaning  that  the  said  John  W.  White 
is  guilty  of  said  robbery,  as  stated  in 
the  first  count  of  this  information). 
When  Mr.  White  (meaning  the  said 
John  W.  White)  shall  have  cleared  up 
this  early-day  transaction  (meaning 
that  the  said  John  W.  White  is  guilty 
of  said  robbery)  of  business  satisfac- 
torily, it  will  then  be  in  order  for  him 
to  state  why  he  attempted,  once  upon 
a  time,  to  down  a  Hutchinson  man 
for  $400,  and  got  most  gloriously  left 
(meaning  that  the  said  John  W.  White 
had.  once  upon  a  time,  attempted  to 
steal  or  embezzle  $400  from  some 
Hutchinson  man).  Our  advice  to  the 
editor  of  the  penny-a-line  .iournal  is, 
to  find  out  something  about  his  protege 
before  charging  the  Express  (meaning 
.the  Ellinwood  Express)  with  malign- 
ing him  (meaning  the  said  John  W. 
White).  A  man  who  will  do  one  dis- 
honest thing  is  liable  to  do  another 
when  an  opportunity  presents  itself 
(meaning  that  the  said  .John  W.  White 
was  guilty  of  said  robbery).  When 
Mr.  Wliite  (meaning  the  said  John  W. 
White)  produces  the  evidence  of  his 
innocence  (meaning  that  tlie  said  .John 
W.  White  is  guilty  of  said  robbory), 
the  Express  (meaning  said  Ellinwood 
Express)  will  see  to  it  that  its  read- 
ers are  made  aware  of  the  fact,  and 
it  won't  be  necessary  for  White  (mean- 
ing the  said  John  W.  White)  to  say, 
'Any  expense  incurred  in  relation  to 
this  matter,  send  me  a  bill  of,  and 
I  will  settle.'  Said  libo]  as  aforesaid 
being  to  the  great  injury  and  dofa- 
mation  of  the  said  John  W.  White: 
contrary  to  the  statute  in  such  cases 
made  and  providod,  and  against  the 
peace  and  dignitv  of  the  st;itn  of  Kan- 
Bas."  State  V.  Carr,  37  Kan.  421,  15 
Pac.   603. 

F.  Indirtmcnt  for  Slander,  Charging 
Vnrhastity. 

"Did  wilfully,  wantonly,  maliciously 
and  f;il«ply  iin[)nf'',  orally,  to  one  Cath 
erine    Eugenic   Smith,    then    and   there 


an  unmarried  female  in  this  State,  a 
want  of  chastity,  in  this,  namely,  he 
the  said  Zene  Patterson  then  and  there 
stated  to  one  Milton  Vandegriff  and 
one  Scott  Perkins,  that  he  knew  she 
the  said  Catherine  Eugenie  Smith  was 
pregnant,  and  that  he  the  said  Zene 
Patterson  and  one  Joseph  Perkins  had 
been  having  carnal  intercourse  with 
her  the  said  Catherine  Eugenie  Smith 
for  the  space  of  about  two  vears. " 
Patterson  v.  State,  12  Tex.  App.  45S. 
Note. — Under  statute  creating  of- 
fense. 

LIBEL  IN  ADMIRAL TY.— See  Admir- 
alty, 


LIBERUM  TENEMENTUM. 

I.     Plea,  7S7 

IL    Replications,  788 

A.  Traverse,   788 

B.  Demise  to  Defendant,  788 

C.  New  Assignment,  788 

III.     Rejoinder,  Notice  To  Quit,  788 
rV.     Surrejoinder,  Notice  To  Quit  Was 

Waived,   7S9 
V.     Rebutter,  Denying  Notice  To  Quit 

Was  Waived,  7Sn 

I.  Plea  in  Trespass  Quare  Clausum 
Fregit. 
And  for  a  further  plea  in  this  be- 
half as  to  the  breaking  and  entering 
the  said  close,  in  which,  etc.,  in  the 
said  declaration  mentioned,  and  with 
feet  in  walking,  treading  down,  tram- 
pling upon,  consuming  and  spoiling,  the 
grass  and  herbage  then  and  there  grow- 
ing, the  said  defendart  says,  that  the 
said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thpi-enf 
against  him;  because  he  says,  that  the 
said  close  in  the  said  declaration  men- 
tioned, and  in  which,  etc.,  now  is,  and 
at  the  several  times  when,  etc.,  was 
the  close,  soil,  and  freehold  of  hini 
the  said  defendant.  Wherefore  he  the 
.said  defendant  at  the  said  several  times 
when,  etc.,  broke  and  entered  the  said 
close  in  which,  etc.,  and  with  feet  in 
walking  trod  down,  trampled  upon,  con- 
sumed, and  spoiled  the  grass  and  herb- 
age then  and  there  growing,  as  he 
lawfully  might  for  the  cause  aforesaid, 
which  are  the  «ame  trespasses  in  (ho 
introductory  part  of  this  plea  men 
tioned,  and  whereof  the  said  p];iiiiti(T 
li;ith  above  coinpl.iined.  And  this  the 
NJiiil  (ieft'ndant  is  ready  to  verify. 
Wherefore    he    prays    judgment    if    tho 
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said  plaintiff  ought  to  liavo  or  iii.iin 
tain  his  aforosaid  action  thereof  a<jainst 
him.      Steph.    I'l.    ;>1,"5.  • 

II.     Replications. 

A.  Jit  i>li<iilion,    Traverse   to    Plea    of 

I.ibt  rum  Tenement  urn. 
And  the  said  jdaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says,  tliat 
the  said  ]>laintiir,  by  reason  of  any- 
thinjj  by  the  said  defendant  in  that 
plea  alle<;ed.  ovijiht  not  to  be  barred 
from  havinji  ami  maintaininfj  his  afore- 
said action  thereof,  against  the  said  de- 
fendant, because  he  says,  that  the  said 
close  in  the  said  declaration  mentioned, 
in  which,  etc.,  now  is,  and  at  the  said 
several  times  when,  etc.,  was  the  close, 
soil,  and  freehold  of  him,  the  said 
plaintilT,  and  not  the  close,  soil  and 
freehold  of  him,  the  said  defendairt, 
in  manner  and  form  as  he  the  said  de- 
fendant, hath  above  in  his  said  (sec- 
ond) plea  alleged.  And  this  he,  the 
said  plaintiff,  prays  may  be  inquired  of 
bv  the  countrv,  etc.  Burr.  App.  378, 
§690;   3   Chit.  PI.   1208. 

B.  Beplieation   to  Liberum   Tenemcn- 

tum,  Demise  to  Defendant. 
Because  he  says,  that  whilst  the  .said 
(dwelling-house)  was  the  (dwelling- 
house)  and  freehold  of  the  said  de- 
fendant, and  before  the  said  time  when, 
etc.,  to-wit,  on,  etc.  (day  of  demise) 
at,  etc.  (venue)  aforesaid,  the  said  de- 
fendant demised  the  said  (dwelling- 
house)  with  the  appurtenances,  to  the 
said  plaintiff,  to  have  and  to  hold  the 
same  to  the  said  plaintiff  for  and  dur- 
ing and  unto  the  full  end  and  term 
of  one  year  from  thence  next  ensuing, 
and  full}'  to  be  complete  and  ended, 
and  so  from  year  to  year,  for  so  long 
time  as  they  the  said  ])laintiff  and  de- 
fendant should  respectively  please  (or 
if  the  demise  be  under  an  indenture 
of  lease  then  set  forth  the  lease  an.d 
habendum);  by  virtue  of  which  said 
demise,  the  said  plaintiff  afterwards, 
and  before  the  said  time  when,  etc., 
entered  into  the  said  (dwelling-house) 
and  became  and  was  possessed  there- 
of, and  continued  so  thereof  possessed 
from  thence,  until  the  said  defendant 
afterwards,  and  during  the  continuance 
of  the  said  demise,  to-wit,  at  the  said 
time  when,  etc.,  of  his  own  wrong, 
broke  and  entered  the  said  (dwelling- 
house)  and  committed  the  said  several 
trespasses  in  the  introductory  part  of 
the    said    (second)    plea    mentioned,    in 


inaniicr  and  form  as  the  s:iid  plaintilf 
li.'ilh  above  thereof  complained  against 
the  said  defendant.  And  this,  etc. 
(Coiichide  vvitli  a  verification.)  3  Chit 
IM.  iL'di). 
< '.     lu'jilictition,    Neiv     Assignment     to 

I'ltd  of  T.il)erum  Trnemcntum. 
And  the  said  plaintilf,  as  to  the  saiii 
jiloa  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says,  tiiat  tlio 
said  plaintiff,  by  reason  of  anything 
by  the  said  defendant  in  that  plea  al- 
leged, ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid 
action  thereof,  against  the  said  de- 
fendant, because  he  says,  that  tlie  said 
])iece  or  parcel  of  land  in  which,  etc., 
in  the  said  first  count  of  the  said  dec- 
laration mentioned,  at  the  said  several 
times,  when,  etc.,  was  and  is  a  certain 
close    in    the     town     aforesaid,     called 

,  abutting,  etc.  (state  the  abut- 


tals), which  said  close  now  is,  and  at 
the  said  several  times,  when,  etc.,  was 
another  and  different  close  from  the 
said  close  in  the  said  last  plea  of  the 
said  defendant  luentioned,  and  therein 
alleged  to  be  the  close,  soil  and  free- 
hold of  the  said  defendant;  and  this 
lie,  the  said  plaintiff  is  ready  to  verily. 
Wherefore,  inasmuch  as  the  said  de-' 
fendant  hath  not  answered  the  said 
trespasses  by  him  committed  in  the 
said  close  in  which,  etc.,  above  newly  as- 
signed, the  said  plaintiff  prays  judg- 
ment, and  his  damages  on  occasion  of 
the  committing  of  the  said  trespasses 
above  newly  assigned,  to  be  adjudged 
to    him,    etc.      Burr.    App.    388,    §715. 

III.     Rejoinder  to   Replication,   Notice 
To   Quit. 

Because  he  says,  that  the  said  de- 
fendant after  the  making  of  the  said 
demise,  etc.,  gave  due  notice  to,  and 
then  and  there  required  the  said  plaint- 
iff to  quit  and  deliver  up  the  posses- 
sion of  the  said  demised  premises,  with 
the  appurtenances,  unto  the  said  de- 
fendant unto  the  said day  of 

,    A.    D.    ,    tlien     next 


following;  and  by  means  thereof,  after- 
wards, and  before  either  of  the  said 
timea  when,  etc.,  to-wit,  on  the  day 
and  year  last  aforesaid,  the  said  ten- 
ancy, and  the  estate  and  interest  of 
the  said  plaintiff  in  the  said  demised 
premises,  and  the  said  place  in  which, 
etc.,  with  the  appurtenances,  wholly 
ended  and  determined,  to-wit,  at,  etc. 
(venue)  aforesaid,  and  thereupon  he  the 
.said  defendant,  after  the  said  tenancy 
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was  so  ended  and  determined  as  afore- 
said, to-wit,  at  the  said  several  times 
when,  etc.,  entered  into  the  said  (dwell- 
ing-house) in  which,  etc.,  and  committed 
the  said  supposed  trespasses  in  the  in- 
troductory part  of  the  said  (second) 
plea  mentioned;  as  he  lawfully  might 
for  the  cause  aforesaid,  to-wit,  at,  etc. 
(venue)  aforesaid.  And  this,  etc. 
(Conclude  with  a  verification.)  3  Chit. 
PI.  1232. 

IV.  Surrejoinder  That  Notice  To  Quit 

Was  Waived 
Because  he  says  that  after  the  giv- 
ing of  the  said  notice  in  the  said 
rejoinder  mentioned,  and  before  the 
expiration  of  the  said  tenancy,  to-wit, 
on,  etc.,  at,  etc.  (venue)  aforesaid,  the 
said  defendant  waived,  relinquished, 
and  abandoned  the  said  notice,  and  then 
and  there  assented  and  agreed  with 
the  said  plaintiff  to  the  continuance  of 
the  said  tenancy  in  the  said  replica- 
lion  mentioned,  and  the  said  teuancj' 
did  continue  from  thenceforth,  until, 
and  at,  and  after  the  said  time  when, 
etc.,  to-wit,  at,  etc.  (venue)  aforesaid. 
And  this,  etc.  (Conclude  with  a  veri- 
fication.)    3  Chit.  PI.  1235. 

V.  Rebutter  Denying  That  Notice  To 

Quit  Was  Waived, 
And  the  said  defendant,  as  to  the 
said  surrejoinder  of  the  said  plaintiff, 
to  the  said  rejoinder  of  the  said  de- 
fendant to  the  said  replication  to  the 
said  (second)  plea  of  the  said  defend- 
ant, says,  that  the  said  plaintiff  ought 
not,  by  reason  of  anything  by  him 
in  that  surrejoinder  alleged,  to  have  or 
maintain  his  aforesaid  action  against 
him  in  respect  of  the  said  supposed 
trespasses  in  the  introductory  part  of 
the  said  (second)  plea  mentioned,  be- 
cause he  says,  that  the  said  defendant 
did  not  waive,  relinquish,  or  abandon 
tlie  said  notice,  or  assent  or  agree  with 
the  said  plaintiff  to  the  continuance  of 
the  said  tenancy  in  the  said  replication 
mentioned,  nor  did  the  same  continue 
in  manner  and  form  as  the  said 
plaintiff  has  above  in  liis  said  surre- 
joinder in  that  behalf  alleged.  And  of 
this  the  said  defendant  puts  liimselt 
upon  the  country,  etc.     3  Chit.  PI.  ]23(i. 


LICENSES. 

I.    Indictment,  Not  Having  License  ad 

Pawnbroker,  ~^'.> 
IT.     Indictment,   Failure   To   Take   Out 

Business  License,  789 


III.     Indictment,  Practising  Profession 

Without  License,   7sii 
rv.    Demurrer,  Action  To  Recover  Back 

License  Fee,  790 

CROSS-REFERENCES: 
Hawkers  and  Peddlers: 

Information,   Peddling     Without     Li- 
cense; 

Indictment  for  Peddling  Without  Li- 
cense; 

Indictment,    Selling   Drugs    and    Med- 
ical   Appliances    Without    License;. 

Indictment      for     Peddling     Without 
City  License; 

Indictment      for     Peddling     Without 
State   License. 
Intoxicating   Liquors  : 

Indictment  for  Selling  Liquors  With- 
out License   (a.  b). 
Physicians  and  Surgeons: 

Information,   Practicing  Without   Li- 
cense; 

Indictment.  Illegal  Practice  of   Med- 
icine, Failure  To  Record  Certificate. 

I.  Indictment,  Not  Having  License  as 

Pawnbroker. 
"On  the  ninth  day  of  October  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine  and  on  divers 
other  days  and  times  between  that 
day  and  the  day  of  making  this  com- 
plaint, at  the  City  of  Boston  aforesaid, 
and  within  the  judicial  district  of  said 
Court  (tlie  said  city  being  then  and 
on  said  other  days  and  times  a  city  of 
more  than  ten  thousand  inhabitants) 
did  engage  in  and  carry  on  the  busi- 
ness of  loaning  money  upon  mortgages, 
deposits  and  pledges  of  wearing  ap- 
parel, jewelry,  ornaments,  household 
goods  and  otlicr  i)ersoiial  property; 
the  said  Danziger  not  being  then  and 
on  said  other  days  and  times  there 
duly  licensed  as  a  pawnbroker."  Com. 
V.  "Danziger,  176  Mass.  290,  57  N.  E. 
461. 

II.  Indictment,  Failure  To  Take  Out 

Business  License. 
"Did  then  and  there  unlawfully  deal 
as  a  merchant  at  a  certain  store,  and 
did  then  and  there  sell  divers  goods, 
wares  and  merchandise,  to-wit,  one 
black  coat,  to  John  II.  Lee,  for  tlie 
sum  of  si.\  dollars,  without  then  and 
there  having  a  merchant's  license,  or 
any  other  legal  authority  therefor." 
State  V.  Jacobs,  38  Mo.  379. 

III.  Indictment,  Practicing  Profession 

Without  License. 
"Did  engage  in  the  business  of  prac- 
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tii'inji  iloiitislry  witliout  hftvin>j  ol'- 
tiiiiu'd  a  liiMMiso  from  the  board  of  licii- 
tal  fxaniiiuMS  in  tho  Stat.'  of  Al:il>atn:i, 
aiul  contrary  to  law,"  etc.  Mi-liolsou 
r.  tStati>,  100  Ala.  U.1,  14  So.  Tlti. 
IV.  Demurrer.  Action  To  Recover 
Back  License  Fee. 

"The  (loloiulaiits  above  naiiioil,  I'y 
their  attoruey,  .lolm  V.  Thoin[)soii,  Jr., 
demur  to  the  eomi)laint  herein  upon 
the  ground  that  it  appears  upon  the 
face  thereof  that  it  does  not  state 
facts  sutlicient  to  constitute  a  cause 
of    action: 

"(1)  In  that  it  appears  from  the 
facts  alleged  therein  tiiat  the  mayor 
and  aldermen  of  the  city  of  Columbia 
were  duly  authorized  by  the  general 
assembly  of  tlie  state  of  iSouth  Car- 
olina to  exact  of  the  plaintiff  the  pay- 
ment of  the  license  tax  paid  by  it, 
and  sought  to  be  recovered  in  this  ac- 
tion, and  to  pass  the  ordinance  re- 
ferred to  in  the  complaint  herein,  pro- 
viding for  the  imposition  and  collec- 
tion of  said  license  tax;  and  that  it 
further  appears  from  the  facts  alleged 
therein  that  a  portion  of  the  plaintiff's 
business  is  transacted  entirely  within 
the  state  of  South  Carolina  and  the 
city  of  Columbia,  and  that  the  plaintiff 
comes  within  the  provisions  of  the  said 
ordinance,  and  is  liable  for  the  said 
license  tax;  the  same  being  imposed 
for  the  business  done  exclusively  with- 
in the  state  of  South  Carolina  and 
the  city  of  Columbia,  and  not  tor  any 
business  done  to  or  from  points  with- 
out the  state,  nor  for  any  business 
done  for  the  government  of  the  United 
States,  its  officers  and  agents."  Florida 
Cent.  &  P.  R.  Co.  v.  City  of  Columbia, 
32  S.  C.  266,  32  S.  E.  408. 


LIENS. 

CROSS-REFERENCES : 
Logs  and  Logging: 

Statement    of    Lien     by     Agent     of 

Logger; 
Affidavit     (Complaint)      To     Enforce 

Lien    for   Claimant   in   Own    Right 

and  as  Agent; 
Affidavit  of  Attachment  To  Enforce 

Log  Lien  by  Cook. 
Mechanics'  Liens : 

Complaint   by    Contractor    for   Build- 
ing  Materials; 
Complaint    by  Subcontractor,  Against 

Owner   and    Contractor,   for   Labor; 
Complaint    To    Sr-t    Aside    Fraudulent 

Lien; 


Notice  of  Lien  by  Subcontractor; 

Answer,     Uenial    of     I'laintiff's     Km- 
j)loyment ; 

Answer,    That    Lien    Was    Not    l'"iied 
Within    i'roscribed   Time; 

Execution    on    Judgment   in   Mechan- 
ic's Lien. 
LIFK  AND  ACCIDENT  INSURANCE. 

(See  Insurance. 


LIFE  ESTATES  AND  REMAINDERS. 

CROSS-REFERENCE: 

Waste  : 

Declaration    in    Waste,    Voluntary; 

])eciaration    in    Waste,    I'ermissive; 

Judgment  Record   in   Waste; 

Execution   in   Waste; 

Bill    To    Restrain    Waste; 

Decree  Awarding  Injunction  To  Stay 
Felling  of  Ornamental  Timber  and 
Other  Waste; 

Decree  Awarding  Injunction,  Trees 
To   Intercept  View; 

Decree  Awarding  Injunction,  Trees 
To   Shade    or   Shelter; 

Complaint  for  Forfeiture  and  Evic- 
tion  on   Ground   of   Waste; 

Complaint  by  Lessor  for  Damages 
for   Waste; 

Complaint  by  Devisee  for  Damages 
for   W^aste; 

Complaint  by  Heirs  Against  Dower- 
ess   and   Her   Husband; 

Answer,  Denial  of  Waste. 

Note. — For  forms  for  injury  to  in- 
heritance,   see   Reversions. 


LIMITATION   OF   ACTIONS. 

I.  Pleas,  791 

A.  Actio  Non  Accrevit,  791 

B.  Non-assumpsit,    791 

II.  Demurrer,    Non-assiunpsit   Instead 

of  Non  Accrevit,  791 

ni.  Replications,  791 

A.  To  Action  Non  Accrevit,  791 

B.  To  Non-assumpsit,  792 

C.  Of  Sct-Of,  792 

D.  Imprisoned,   792 

E.  Was  Feme  Covert,  792 

F.  Was  Out  of  State,  792 

G.  Left  State,  792 

H.     Process  Issued  Within  Six  Years, 
792 

IV.  Rejoinder,  793 

V.  Verdicts,  793 

A.     For  Plaintiff,   Bid  Accrue,   793 
B      For   Defendant,    Did   Not    Accrue, 
793 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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C.     For  Tlaintif,  Bid  Promise,  79-4 
VI.     Complaints,   794 

A.  On  Express  Promise,  794 

B.  Netv  Promise,  794 
VIL     Answers,  794 

A.  Did  Not  Accrue,  794 

B.  Not  Guilty  Within  Period,  794 

C.  Limitations   From   Date   of  Eight 

To   Demand,    794 
VIII.     In  Equity,  794 

A.  Saising    Defense    of     Limitations, 

794 

B.  Answer  of  Statute  of  Limitations, 

795 

CEOS.S-REFEREXCES : 
Executors  and   Admixistrators  : 

Eeplication    to    Plea    of     Statute     of 
Limitations,  Plaintiff  Sued  as   Ex- 
ecutor   Within    One    Year    of    De- 
cease. 
Infants : 

Eeplication    to    Plea    of    Statute    of 
Limitations,  Plaintiff  an   Infant, 
Partxership: 

Count  on  Promise  to  Surviving  Part- 
ner; 
Count  on  Promise  by  Surviving  Part- 
ner. 
Replication  and  Reply: 

Reply  of  Statute  of  Limitations. 

I.     Pleas. 

A.  Plea  of  Actio  Non  Accrevit  Infra 

Sex     Annos      (did     not     accrue 

within  six  years). 
And  the  said  C.  D.,  defendant  in  this 
.suit,  by  S.  G.  R.,  his  attorney,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against 
him,  because  he  says  that  the  said  sev- 
eral supposed  causes  of  action  in  the 
said  declaration  mentioned,  did  not,  nor 
did  any  or  cither  of  them,  accrue  to 
the  said  plaintiff,  at  any  time  within 
six  years  next  before  the  commence- 
ment of  this  suit,  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof 
complained  against  him  the  said  de- 
fendant. And  this  he  the  said  defend- 
ant is  ready  to  verify.  Wherefore  ho 
prays  judgment  if  the  said  j)laiiitiff 
ougiit  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  etc.  Burr. 
App.   344,   §630;   3   Chit.  PI.   94L 

B.  Plea  of  Non- Assumpsit  Infra  Sex 

Annos    (did  not   promise  within 

six  years). 
And    the    said    0.    D.,    defendant    in 
this  suit,  by  H.  H.,  his  attorney,  comes 
and    defends    the     wrong     and     injury 


when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against 
him,  because  he  says  that  he  the  said 
defendant  did  not  at  any  time  within 
six  years  next  before  the  commence- 
ment of  this  suit,  undertake  or  promise 
in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained 
against  him.  And  this  he  the  said 
defendant  is  ready  to  verify.  Where- 
fore he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
etc.  Burr.  App.  344,  §631;  3  Chit.  PI. 
939. 

II.  Demurrer  To  Plea,  Non-Assumpsit 
Instead  of  Non-Accrevit. 
That  although  the  said  causes  of  ac- 
tion in  the  said  first,  second  and  third 
counts  mentioned  did  not  arise  or  ac- 
crue upon  the  making  of  the  promises 
and  undertakings  in  those  counts  men- 
tioned, but  on  contingencies  and  on 
the  happenings  of  events  which  oc- 
curred after  the  making  of  said  prom- 
ises and  undertakings;  yet  the  said  de- 
fendant, in  and  by  his  plea,  states  that 
he  the  said  defendant  did  not,  at  any 
time  within  six  years  next  before  the 
exhibiting  of  the' bill  of  the  said  plain- 
tiff in  this  behalf,  undertake  or  promise 
in  manner  and  form  as  he  the  said 
plaintiff  hath  above  thereof  complained 
against  him,  instead  of  pleading  as  to 
the  said  first,  second  and  third  counts, 
that  the  causes  of  action  therein  men- 
tioned did  not  accrue  within  six  years. 
3  Chit.  PI.  1258. 

ni.    Replications. 

A.  lie  plica  t  inn  To  Pica  of  Action 
Non  Accrevit. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him  (sec- 
ondly) above  pleaded,  says  that  the 
saidplaintiff,  by  reason  of  anything  by 
the  said  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  thereof 
against  the  said  defendant,*  l)ecause 
he  says  that  the  said  several  causes  ot 
action  in  the  said  declaration  men- 
tioned, and  each  and  every  of  them, 
did  accrue  to  the  said  plaintiff  within 
(six)  years  next  before  the  commence- 
ment of  this  suit,  in  manner  and  form 
as  he  the  said  plaintiff  hath  above  com- 
jil:iined  against  the  said  defend.'int,  to- 
wlt,  at,  etc.,  aforesaid.  And  this  he 
the  said  plaintiff  prays  may  be  inquired 
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of    l>y    tho    I'oiiiitry,    otc.       Hnrr.    App. 
377.   Sr.SS;   3  Chit.   IM.    1100. 

B.  Eiplication  To  Pica  of  yon- 
Assumptiit. 

Bocause  ho  says  tliat  tho  said  ilofoiul- 
ant  did.  within  six  yoara  noxt  boforo 
tho  oxhibitinj''  of  tho  bill  of  tho  said 
plaintiff  in  this  bohalf  (or  in  C.  P.,  or 
by  original,  "beforo  tho  coninionconiont 
of  the  suit"),  undertake  and  promiso 
in  manner  and  form  as  he  the  said 
plaintiff  hath  above  thereof  complained 
against  him,  to-wit,  at,  etc.  (venue), 
aforesaid.  And  this  he  the  said  plain- 
tiff prays  mav  be  inquired  of  by  the 
country,  etc.    '3  Chit.  PI.  1160. 

C.  Eeplication  of  Statute  of  Limita- 
tions To  Set-Off. 

(As  in  HI,  A,  to  the  *,  and  then  as 
follows) :  because  he  says  that  the  said 
several  supposed  debts  and  causes  of 
set-off  in  the  said  (last)  plea  men- 
tioned, did  not,  nor  did  any  or  either 
of  them,  arise  or  accrue  to  the  said 
defendant  at  any  time,  within  six  years 
next  before  the  commencement  of  this 
suit,  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  (last) 
plea  in  that  behalf  alleged.  And  this, 
etc.  (conclude  with  a  verification). 
Burr.  App.  383,  §699. 

D.  Scplication  To  Statute  of  Limita- 

tions, Plaintiff  Was  Imprisoned 
(a). 

(As  in  III,  A,  to  the  *,  then  as  fol- 
lows): because  the  said  plaintiff  says 
that  at  the  time  the  said  causes  of 
action  accrued  to  him  (or  her)  *  he  was 
imprisoned  on  a  criminal  charge  * 
(stating  the  charge),  to-wit,  at,  etc. 
And  this,  etc.     Burr.  App.  384,   §704. 

Beplication  To  Statute  of  Limitations, 
Plaintiff  Was  Imprisoned  (b). 
(As  in  preceding  form,  substituting 
for  the  part  between  the  **,  the  words, 
"he  was  in  execution,  under  the  sen- 
tence of  a  criminal  court,  for  a  term 
less  than  for  his  natural  life;"  stating 
when  and  where  convicted,  and  for 
what  crime.)     Burr.  App.  384,  §705. 

E.  lieplication  To  Plea  of  Statute  of 

Limita'tions,  Plaintiff  Was  Feme 
Covert. 

(As  in  ni,  D,  substituting  for  the 
part  between  the  **,  the  words,  "she 
was  a  married  woman,  to-wit,  the  wife 
of  one   A.   B. ")      Burr.  App.   384,   §70G. 


F.  ]i(  plication  To  Fha  of  Statute  of 
]. imitations.  Defendant  Wax 
Out  of  State. 

(As  in  in,  A,  to  the  *,  and  then  as 
follows):  because  he  says  that  the  said 
defendant,  before  and  at  tho  time  when 
tho  said  several  c:uises  of  action  in 
tho  said  declaration  mentioned  accrued 
to  tho  said  i)laiiiti(T,  against  tiie  said 
defendant,  was  out  of  this  state,  to- 
wit,  at,  etc.,  and  that  he  the  said  de- 
fondant,  afterwards,  to-wit,  on,  etc., 
returned  into  tliis  state,  which  said  re- 
turn of  the  said  defendant  was  his 
first  return  into  this  state  after  tlio 
accruing  of  the  said  several  causes  of 
action,  to-wit,  at,  etc.,  aforesaid.  And 
tho  said  jtlaitititr  further  says  that  lie 
commenced  his  suit  against  the  said 
defendant,  within  (six)  years  after  his 
the  said  defendant's  first  return  into 
this  state,  after  the  accruing  of  tho 
said  several  causes  of  action,  to-wit,  at, 
etc.,  aforesaid.  And  this,  etc.  (con- 
clude with  a  verification).  Burr.  App 
385,   §708;   3  Chit.  PI.  1162. 

G.  lieplication  to  Plea  of  Statute  of 
Limitations,  Defendant  Left 
State. 

(As  in  III,  A,  to  the  *,  and  then  as 
follows) :  because  he  says,  that  after 
the  said  causes  of  action  accrued  to 
him,  to-wit,  on,  etc.,  the  said  defend- 
ant departed  from,  and  resided  out  of 
this  state  from  that  time,  for  the  space 
of  (eleven  months),  next  thereafter, 
when  he  first  returned  to  this  state, 
and  hath  ever  since  resided  therein; 
and  that  the  said  plaintiff  commenced 
his  suit  within  (six  years  and  eleven 
months),  next  after  the  making  of  the 
said  promises  and  undertakings  in  the 
declaration  aforesaid  mentioned.  And 
tills,  etc.  (Conclude  with  a  verifica- 
tion.) Burr.  App.  385,  §709;  2  Humph. 
Prec.  910. 

H.  Beplication  to  Plea  of  Statute  of 
Limitations,  Process  Issued 
Within  Six  Years. 

(As  in  III,  A,  to  the  *,  and  then 
as  follows) :  because  he  says,  that  the 
said  causes  of  action  in  the  said  dec- 
laration mentioned,  did  respectively  ac- 
crue to  him,  to-wit,  on,  etc.  (the  time) 
and  that  within  six  years  next  there- 
after, to-wit,  on,  etc.,  at,  etc.,  he  caused 
a  certain  writ  of  capias  ad  responden- 
dum to  be  issued  out  of  this  court,  di- 
rected to  the  sheriff  of  the  county 
of  ,   in   which   county   the   said 


defendant  then   usually  resided   (or  had 
See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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last  resided),  in  good  faith,  and  with 
intent  that  the  same  should  be  actually 
served;  and  such  writ  was  afterwards 
duly  returned,  to-wit,  on,  etc.,  at,  etc., 
by  which  said  writ,  the  said  sheriff 
was  commanded  (here  recite  the  writ 
accurately).  At  which  said  day  and 
place  for  the  return  of  the  said  writ, 
to-wit,  on,  etc.,  at,  etc.,  before  the 
said  court,  came  the  said  plaintiff,  by 
E.  F.,  his  attorney,  but  the  said  de- 
fendant did  not  come;  and  the  said 
sheriff  then  and  there  returned  to  the 
said  court  that  (here  state  sheriff's 
return  of  non  est  inventus).  Where- 
upon, on  the  prayer  of  the  said  plaintiff', 
and  with  the  like  good  faith  and  in- 
tent, the  said  sheriff  of  the  said  county 

of was  again  commanded  by  a 

writ  issuing  out  of  the  said  court, 
called  an  alias  capias  ad  respondendum, 
tliat  he  should  take  (here  recite  the 
alias,  making  it  returnable  the  term 
next  after  the  first  writ  was  returned). 
At  which  day  and  place  (the  return 
day  of  the  alias),  to-wit,  on,  etc.,  at, 
etc ,  before  the  said  court  came  the 
said  plaintiff  by  his  attorney  aforesaid, 
and  the  said  sheriff  did  not  return  the 
said  writ  last  mentioned,  nor  did  he 
do  anything  thereupon,  nor  did  the  said 
defendant  come.  Therefore  as  before, 
and  on  the  prayer  of  the  said  plaintiff, 
and  with  the  like  good  faith  and  in- 
tent, the  said  sheriff  was  again  com- 
manded by  a  writ  called  a  pluries 
capias  ad  respondendum,  that  he  should 
take  (here  again  recite  the  writ,  gen- 
erally a  supposed  writ,  and  so  repeat 
from  the  word  "therefore."  from  term 
to  term,  until  the  writ  which  is  actual- 
ly served  on  the  defendant,  be  re- 
turned, which  return  is  thus  stated):  At 
which  day  and  place,  to-wit,  on,  etc., 
at,  etc.  (the  return  day),  before  this 
court  came  the  said  plaintiff,  by  his 
attorney  aforesaid,  and  the  said  defend- 
ant did  also  come  and  the  said  sheriff  re- 
turned to  the  said  court  then  there,  the 
writ  last  mentioned,  and  with  his  return 
tliereto,  that  he  had  (here  set  forth  in 
.substance,  the  sheriff's  return  of  the 
service  of  the  writ).  And  the  said 
[)Iaintiff  further  says,  that  the  declara- 
tion aforesaid  of  him,  the  said  plaint- 
ifT,  was  exhibited  with  the  like  good 
faith  and  intent  by  the  said  plaint ilF, 
and  filed  of  and  u[ion  the  plea  afore- 
said, as  of  the  said  term  in  which  the 
said  writ  was  so  returnod.  And  thi.s, 
etc.  (Conclude  with  verifiration.)  lUirr. 
App.  385,   §709a;    Yates'  Forms  318. 


IV.  Rejoinder  to  Replication  to  Plea 
of  Statute  of  Limitations. 
And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff', 
to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plaintiff' 
ought  not,  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him,  the  said  defendant,  be- 
cause he  says,  that  by  the  course  and 
custom  of  the  said  court  here,  a  writ 
of  capias  ad  respondendum  sued  out 
after  the  end  of  any  term,  is  supposed 
to  have  been  sued  out  of  the  said  court 
here  within  the  term  next  preceding. 
And  the  said  defendant  further  saith, 
that  the  said  writ  of  capias  ad  res- 
pondendum, in  the  said  replication  men- 
tioned, was  really  and  truly  sued  out 
of    the    said    court    here    by    the    said 

plaintiff    after    the     day     of 

-,  in  said  replication  mentioned, 


being  the  last  day  of  (October)  term, 
in  the  year  of  our  Lord   one   thousand 

eight    hundred    and    ,    that    ia 

to  say  on  the day  of , 

in  that  year.  And  the  said  defend- 
ant further  says,  that  he  did  not  prom- 
ise or  undertake,  in  manner  and  form 
as  the  said  plaintiff  hath  above  there- 
of complained  against  him,  at  any 
time  within  six  years  next  before  the 
said  w^rit  was  so  really  and  in  truth 
issued  as  aforesaid.  And  this  he,  the 
said  defendant,  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
the  said  defendant.  Burr.  App.  391, 
§722;   Till.   Forms  559. 

"7.    "Verdicts. 

A.  Verdict   for  Plaintif  on  Plea  of 

Statute   of    Limitations,   Action 

Did  Not  Accrue. 
That  the  said  several  causes  of  ac- 
tion in  the  said  plaintiff's  declaration 
mentioned,  did  accrue  to  the  said 
plaintiff  within  six  years  next  before 
the  commenci'ment  of  this  suit,  in  man- 
ner and  form  as  the  said  plaintiff  hath 
aV)0ve  complained  against  the  said  de- 
fondant;  and  they  assess,  etc.  Burr. 
App.  419,  §783. 

B.  Verdict  for  Defendant  on  Plea  of 

Actio  Non  Accrevit  in  Axsump- 

sit. 
That    the   said    several   causes   of   ac- 
tion   in    the   said    plaintiff's   declaration 
montioneil,    did    not    (nor    did    cither    of 
them)  accrue  to  the  said  jplaintiff  with- 
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in  six  years  next  boforo  the  coinnionce- 
inont  of  this  suit,  in  inainuM-  and  form 
as  tlio  saiil  ilofcndant  lialli  above  in 
that  behalf  alle-jed.  Therefore,  etc. 
Burr.  App.    1-25,  §S11. 

C.  rvnlict  for  Plaintiff  ou  Pica  of 
Statute  of  Limitations,  Did 
Promise, 

That  the  said  defendant  did.  within 
six  vears  next  before  the  exliibiting 
of  the  bill  of  the  said  plaintiff  against 
the  said  defendant,  in  this  cause  (or 
before  the  commencement  of  this  suit), 
undertake  and  promise  in  manner  and 
form  as  the  said  plaintiff  hath  above 
complained  against  him;  and  they  as- 
sess the  damages  of  the  said  plaintiff, 
etc.      Burr.   App.    418,    §782. 

VI.    Complaints. 

A.  Complaint    on    an    Express    Prom- 

ise in  Consideration  of  Precedent 
Debt. 

I.  That     on     the    day    of 

,    at    ,    the    defendant 

being  then  indebted  to  the  plaintiff  in 

the   sum   of  dollars   for    (here 

state  concisely  the  consideration,  e.  g., 
goods  heretofore  sold  and  delivered  by 
the  plaintiff  to  the  defendant),  in  con- 
sideration thereof  promised  the  plaintiff 
that  he  would  pay  him  said  sum  on  the 
daj'  of  (or,  on  de- 
mand, or  otherwise,  as  the  case  may 
be). 

II.  That  no  part  thereof  has  been 
paid  (except  the  sum  of,  etc.)  1  Abb. 
Forms   212. 

B.  Complaint    on    Debt    Barred    by 

Statute    of    Limitations,     or     a 
Discharge,  and  Bevived  by  New 
Promise. 
(Plead    the    original   cause    of   action 
as   in    other    cases,    and   continue.) 

II.     That  thereafter  on  the 

day    of    ,    in    consideration    of 

the  foregoing  facts,  the  defendant 
promised  to  the  plaintiff  that  he  would 
pay  such  indebtedness. 

ill.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.)  1 
Abb.  Forms  213. 

Vn.     Answers. 

A.  Answer,  Statute  of  Limitations, 
Did  Not  Accrue. 

That    the   cause    of   action    stated   in 

the  complaint    (or,  that  as  to  

dollars,  part  of  the  cause  of  action 
stated  in  the  complaint,  the  same)  did 
not    accrue   within   years   be- 


fore the  commencement  of  this  action. 
2  Abb.  Forms  34. 

B.  Ansiccr,    Stittulc    of    Limitations, 

Not  duiUji   H'ilhin   Period. 
That  tlie  defendant  was  not  guilty  of 
the  grievances  alleged   in  the  complaint 
(or   in    the   first   cause   of   action   in   the 

complaint)  at  anj'  time  within ' 

years  before  the  commencement  of  this 
action.     2  Abb.  Forms  35. 

C.  Ansiver,     Statute    of    Limitations 

From   Date  of  Eight   To  Make 

Demand. 
Further  answering,  and,  as  a  further 
and  separate  defense,  the  defendants 
allege  that  the  cause  of  action  con- 
tained in  said  complaint  accrued,  more 
than  six  years  before  the  commence- 
ment of  this  action,  and  that  the  right 
to  make  the  demand  necessary  to  main- 
tain said  cause  of  action  was  com- 
plete more  than  six  years  before  the 
commencement  of  this  action.  Jex  v. 
Mayor,    111    N.   Y.    339,    19    N.   E.   52. 

VIII.    In  Equity. 

A.  Answer,  Statement  Baising  De- 
fense of  Statute  of  Limitations. 

The  said  G.  S.,  deceased,  did  not,  as 
we  severally  verily  believe,  at  any 
time  during  the  period  he  was  so  in 
possession  or  receipt  of  the  rents  and 
profits  of  the  said  mortgaged  heredita- 
ments as  aforesaid,  sign  or  give  any 
acknowledgment  in  writing  or  other- 
wise, of  the  title  of  the  said  J.  M. 
and  T.  M.,  or  either  of  them,  or  of 
any  person  or  persons  claiming  under 
them,  or  either  of  them  to  the  said 
J.  M.  and  T.  M.,  or  either  of  them, 
or  to  the  plaintiffs  in  this  suit 
or  either  of  them,  or  to  the  defendant 
W.  T.,  or  to  any  person  or  persons 
whatsoever  claiming  any  estate  or  in- 
terest in  the  said  hereditaments,  or  to 
the  agent  or  agents  of  the  said  J.  M. 
and  T.  M.,  or  of  the  plaintiffs  or  of 
the  defendant  W.  T.,  or  either  of  them; 
nor  have  or  hath  one  or  either  of  us,  at 
any  time  or  times  subsequently  to  the  de- 
cease of  the  said  G.  S.,  signed  or  given 
any   acknowledgment,   etc.    (as    above). 

The  said  J.  M.  and  T.  M.  have  not 
nor  hath  either  of  them,  nor  have  or 
hath  the  plaintiffs  or  the  defendant 
W.  T.,  or  any  or  either  of  them,  made 
any  payment  whatever,  either  in  re- 
spect of  interest  of  the  said  several 
mortgage  securities  or  any  or  either  of 
them,  or  of  the  principal  moneys  there- 
by secured,   or   any   part   thereof,  sub- 
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sequently  to  the  time  when  the  said 
G.  S.,  deceased,  so  entered  into  the 
possession  or  receipt  of  the  rents  and 
profits  of  the  mortgaged  hereditaments 
and    premises    as    aforesaid. 

We  severally  claim  the  benefit  of  the 
provision  made  in  and  by  the  stat- 
ute passed  in  the  session  holden  in 
the  third  and  fourth  years  of  the  reign 
of  his  late  majesty,  William  the  Fourth, 
"For  the  Limitation  of  Actions,  and 
suits  relating  to  Eeal  Property,  and  for 
simplifying  the  Eemedies  for  trying 
the  Eights  thereto,"  in  bar  to  the  re- 
lief sought  by  the  plaintiffs  in  this 
suit,  in  the  like  manner  as  if  we  had 
pleaded  the  same.  3  Dan.  Ch.  PI.  & 
Pr.    (Perkins'   ed.)    2143. 

B.  Answer  of  Statute  of  Limita- 
tions. 

And  the  defendants,  in  addition  to 
the  foregoing  answer,  aver  that  the 
cause  of  action,  if  any  there  maj'  be, 
arising  to  the  plaintiffs  on  account  or  by 
reason  of  the  several  allegations  and 
complaints  in  their  said  bill  contained, 
did  not  accrue  within  six  years  be- 
fore the  said  bill  was  filed,  and  this 
allegation  the  defendants  make  in  bar 
of  the  plaintiff's  bill,  and  pray  that 
they  may  have  the  same  benefit  there- 
from as  if  they  had  formally  pleaded 
the  same.  3  Dan.  Ch.  PI.  &  *Pr.  (Per- 
kins' ed.)   2144. 


LIS  PENDENS. 

I.  Notices,  795 

A.  For  Forecolsure,  79.'5 

B.  Forr  Partition,  795 

C.  Ill     Attachmeiit     Affecting     Meal 

Property,  795 

D.  In     Proceedinffs     To      Set      Aside 

Fra  udu leu  I   Con  vci/d  ii re,   705 

II.  Affidavit  of  Filing  Notice,  790 
I.     Notices. 

A.  Notice  of  Pendency  of  Action  for 
Foreclosure. 

Notice  is  hereby  given  that  an  action 
has  been  commenced  in  this  court  uiion 
a  complaint  of  the  above  named  plain- 
tiff against  the  above  named  defend- 
ants for  the  foreclosure  of  a  mortgage, 

bearing     date     the     day     ot 

,    executed    by — ,     ot 

,   to  ,   of  ,   to 

secure  (here  state  the  condition  of  the 
mortgage),  which  mortgage  was  re- 
co'-ded  in  the  ofTlco  of  tlio  clerk  (or 
register)   of  the   (city  aud)   county  ol 


-,     on     the 
-,    at 


day     of 


o'clock    in    the 

noon;  and  that  the  mortgaged 
premises  in  the  last  mentioned  county, 
affected  by  the  said  foreclosure,  were 
at  the  time  of  the  commencement  of 
this   action,   and   at   the   time   of   filing 

this    notice,    situated    in    the 

ward   of   the   city   of   ,   in   the 

last  mentioned  county,  and  are  de- 
scribed in  the  said  mortgage  as  fol- 
lows, to-wit  (description  of  lands).  1 
Abb.  Forms  83. 

B.     Notice  of  Pendency  of  Action  for 

Partition. 
Notice  is  hereby  given  that  an  action 
has  been  commenced  in  this  court,  upon 
a  complaint  of  the  above  named  plain- 
tiff, against  the  above  named  defend- 
ants,* for  the  purpose  of  obtaining  a 
partition  and  division  of  the  premises 
therein  described  among  the  owners 
thereof,  or  for  a  sale  thereof,  under 
the  direction  of  this  court,  and  for  a 
division  of  the  proceeds  of  such  sale 
among  such  owners,  according  to  their 
respective  rights;  which  premises  were, 
at  the  time  of  the  commencement  of 
this  action,  and  the  time  of  filing  this 

notice,   situated    in    the ward 

of  the  city  of  ,  and  are  de- 
scribed in  the  said  complaint  as  fol- 
lows (description  of  premises).  1  Abb. 
Forms  83. 

C     Notice  of  Pendency  of  Action  in 
Which  an  Attachment  Affecting 
Eeal  Property  Uas  Been  Issued. 
(As  in  preceding  form  to  the  *)  upon 
a  promissory  note  made  by  the  defend- 
ant,   in    which    action    the    plaintiff    de- 
mands judgment  thereupon  for  the  sum 

of  dollars  (or  otherwise  state 

object  of  action,  and  the  relief  de- 
manded); and  that  a  warrant  of  attach- 
ment,  under   ch. ,   title   ,    part 

of  the    (code   of  procedure),   was 

on  the  day  of  ,  18—, 

at  ,  duly  issued  in  this  action 

against  the  defendant  Y.  Z.,  by  this 
court,    and    directed    to    the    sheriff    of 

the   county   of  ,  and   delivered 

to  him  for  execution,  whereby  the  fol- 
lowing real  property  is  intended  to  be 
affected  (here  describe  the  property). 
]   Abb.  Forms  84. 

D.     Notice  of  Pendency  of  Action  in 
Proceedings  To  Set  Aside  Fraud- 
ulent Conveyance. 
"Mathilda      Rosenheim.       Leo       Levis, 
plaintiffs,    V.   Julia    McQuarters,   Jno. 
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AU-Quartors,  8arali  A.  Fair,  clofoiul- 
ants.  In  tho  Liiiii  Circuit  Court. 
"To  wliom  it  may  coiicorn:  Take 
notii'i'  tliat  an  not  ion  has  been  coin- 
lueiu't'il  in  tlie  ciri'uit  court  of  Linn 
countv,  writ  rotnrnal>ie  as  to  defond- 
ant.  Sarah  A.  Fnrr,  to  December  term, 
1S71.  tlioroof,  by  said  plaintifVs  ajjainst 
said  defendants,  in  wliich  said  action 
the  following  described  premises  are 
soujilit  to  be  charijed  with  the  debt 
therein  sued  on,  and  certain  frauduk'nt 
deeds  amon<j  said  parties  defendant, 
atVectin}!  said  land,  set  aside.  De- 
scription of  land  as  follows:  The  south 
half  of  the  northwest  quarter  of  sec- 
tion one  (1),  township  fifty-seven  (")7), 
ranjie  nineteen  (19),  Linn  county.  Mo. 
"^^athilda  Rosenheim  and  Leo  Levis, 
"  Hy  Torrance  &  Burgess,  their  attor- 
neys. 
"Linneus,  Mo..  Nov.  27,  '71. 
"Filed   for   record,   Nov.   28,   1871. 

"Thos.  Kille,  Recorder." 
Rosenheim    l'.    Hartsock,   90   Mo.   357 
2   S.   W.   473. 

II.     Affidavit   of  Filing  Notice  of  Ac- 
tion   Pending. 
Q.  E.,  plaintifY's  attorney,  being  duly 
sworn,   says   that   a   notice   of   the   pen- 
dency   of    this    action,    of    which    the 

annexed  is  a  copy,  was  on  the  

day  of  ,  18 — ,  filed  in  the  of- 
fice   of    the    clerk    in    the    county    of 


in  which  county  said  prem- 
ises are  situated,  and  since  the  filing 
of  said  notice,  the  summons  and  com- 
plaint in  this  action  have  not  been 
amended  by  making  new  parties  to  the 
action,  or  so  as  to  affect  property  not 
described  in  said  notice.  1  Abb.  Forms 
84. 

LIQUORS. — See  Intoxicating  Liquors. 
LOCAL    IMPROVEMENTS.— See    Spe- 
cial Assessments. 
LODGING     HOUSE     KEEPERS.— See 
Use  and  Occupation. 


LOGS  AND  LOGGING. 

I.  Affidavit  To  Enforce  Lien  in  Own 

Right  and  as  Agent,   7!h; 

II.  Appointment  of  Agent  To  Prosecute 

Claim,   7'.t7 

III.  Statement  of  Lien   by   Agent  of 
Logger,   797 

IV.  Affidavit    of    Attachment   To    En- 

force Log  Lien,   797 

V.  Declaration   in   Debt   for   Penalty, 

Converting  Logs,  797 


VI.    Declaration,  Injury  to  Mill-dam  by 
Logs,  79S 

cROss-Ri':i'''i:Ki';.\^'i":: 

Waters   and  Watercouksks: 

Complaint,    Action    for    l)ama<^es    for 
Inlerfering  With    I'^Ioatiiig   Logs. 

.1.      Affidavit    (Complaint)    To    Enforce 
Lien  for  Claimant  in  Own  Riglit 
and.  as  Agent. 
"State    of    Michigan,    County   of    Chip- 
pewa,   ss.: 

"Thomas  J.  Martin,  being  duly 
sworn,  deposes  and  says  that  he  makes 
this  aflidavit  for  and  in  behalf  of 
James  Wiggins,  and  says  that  defend- 
ant in  the  annexed  writ  is  indebted 
to  James  Wiggins,  plaintiff  named  in 
the  writ,  in  the  sum  of  five  hundred 
sixty-six  and  28-100  dollars,  as  near 
as  may  be,  over  and  above  all  legal 
set-offs,  and  tlie  same  is  now  due  for 
work  and  labor  performed  by  James 
Wiggins,  Thomas  Howie,  Michael  Mea- 
gher, George  Bayiies,  and  Archibald 
Hall,  in  scaling,  hauling,  swamping, 
time-keeping,  and  working  in  and 
about  the  property  mentioned  in  tlie 
annexed  writ,  and  that  .lames  Wig- 
gins has  been  designated  the  agent  of 
Thomas  Howie,  Michael  Meaglier. 
George  Baynes,  and  Archibald  Hall  i)y 
each  of  said  parties  for  the  prosecu- 
tion of  their  said  liens;  that  the  last 
day's  work  of  said  labor  was  done  on 
the  5th  day  of  April,  1890;  and  that 
the  said  property  described  in  the  an- 
nexed writ,  or  a  portion  thereof,  is 
now  situate  in  the  county  of  ('hip- 
pewa.  State  of  Michigan;  and  that  a 
statement  of  lien  required  by  law  was 
on  the  12th  day  of  April,  1890,  duly 
filed  with  the  clerk  of  the  county  ot 
Chippewa,  State  of  Michigan,  where 
said  labor  was  performed. 

"Thomas  Martin. 
"Subscribed  and  sworn  to  before  me 
this  5th  day  of  May,  1890. 

"A.  Donaldson, 
"Notary     Public,     Chipjtewa,     county, 

Mich. 
"Filed  May  5,  at  12  o'clock  M.,  1890. 
"Wm.  Webster,  Clerk." 
Wiggins  f.   Houghton,   89   Mich.   468, 
50   N.  W.   1005. 

}Jote. — Held  sufficient  in  connection 
with  statement,  but  suggested  that  it 
would  be  better  to  have  amount  of 
each  claim  separately  stated  in  affi- 
davit. 
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II.  Ap-pomtmfut  of  Agent   To   Prose- 

cute Claim. 
"We.  the  undersigned,  having  filed 
a  statement  and  claim  of  lien  on  a  cer- 
tain quantity  of  saw-logs  and  timber 
reported  to  be  owned  by  James  Con- 
nolly, of  Marquette,.  Michigan,  with 
the  clerk  of  Chippe-va  county,  Michigan, 
and  each  of  our  claims  for  labor,  etc., 
is  less  than  one  hundred  dollars,  and 
for  the  purpose,  of  prosecuting  our 
claim  in  the  circuit  court  for  Chippe- 
wa county,  we  do  hereby  designate  and 
appoint  James  Wiggins,  one  of  our 
number,  our  agent  for  prosecuting  our 
said  liens,  or  any  suit  necessary  to  en- 
force the  same,  in  his  name,  and  as 
fully  as  we,  or  each  of  us,  could  or 
might    do. 

Dated   on  this  1st   day  of   May,    1890. 
Thomas    Howie, 
Archie    Hall, 
Michael   Meagher, 
George  Baynes, " 
"Wiggins   V.   Houghton,   89   Mich.   468, 
50   N.   W.   1005. 

III.  Statement  of  Lien  by  Agent  of 
Logger, 

"State   of   Michigan,    county    of    Chip- 
pewa,  ss, 

"James  Wiggins,  of  Marquette,  in 
the  county  of  Marquette,  and  State 
aforesaid,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  agent  for 
and  makes  this  statement  of  lien  for 
work  and  labor  performed  by  Michael 
Meagher,  and  this  statement  is  made 
for  and  in  behalf  of  said  Michael 
Meagher  in  hauling  and  laboring,  and 
in  working  in  and  about  the  following 
described  property,  to-wit,  a  quantity 
of  board  timber  and  boom  timber  and 
8aw-log.s.  All  of  said  timber  and  saw- 
logs  are  marked  with  the  sign  as  fol- 
lows, R,  and  gotten  out  by  Robert 
Houghton,  and  rejiuted  to  be  owned  by 
James  Connolly,  of  Marquette,  Mifhi- 
gan;  and  said  property  is  now  situate 
in  Hcrtions  27  and  ."^.l,  in  township  4.1 
north,   of  range   7   west. 

"That  the  last  day's  work  of  said 
labor  was  done  on  the  .'ith  day  of  April, 
1890;  that  Michael  Meagher  actually 
did  said  work  and  laVtor,  and  the  same 
was  performed  in  the  county  of  ('liij>- 
pewa,  in  said  State,  and  that  the  same 
described  property,  or  considerable  por- 
tion thereof,  is  now  in  tlie  county  of 
Ohippewa,  State  of  Michigan;  that 
there  is  now  due  this  Michael  Mfagher, 
claimant,  for  said  work   and  labor,  so 


as  aforesaid  by  him  done  and  per- 
formed, over  and  above  all  legal  set- 
offs, the  sum  of  forty-five  dollars 
t$45.00),  as  near  as  may  be,  for  which 
said  sum  this  deponent  claims  a  lien 
upon  said  described  property;  and  this 
deponent  has  personal  knowledge  of 
the   facts   herein   set   forth. 

James  Wiggins,  claimant. 

Subscribed  and  sworn  to  before  me 
this  2d  day  of  April,  1890. 

A.  Donaldson, 
Notary    Public    in    and    for     Chippewa 

County." 

Wiggins  r.  Houghton.  89  Mich.  468, 
50  N.    Wf  1005. 

IV.  Affidavit   of  Attachment   To   En- 

force Log  Lien  by  Cook. 

"Watson  Brooks,  being  duly  sworn, 
on  oath  says,  that  he  is  the  above 
plaintiff;  that  the  above  defendant  is 
indebted  to  the  plaintiff  in  a  sum  of 
over  $5.00,  and  in  the  sum  of  $90,  over 
and  above  all  set-offs;  that  said  in- 
debtedness is  due  for  labor  and  services 
done  and  performed  by  the  plaintiff 
for  the  defendant,  in  and  about  cook- 
ing for  men  driving  pine  logs  in  Oconto 
county,  Wisconsin,  between  the  9th  day 
of  April,  1872,  and  the  24th  day  of 
May,  1872;  and  that  said  logs  are  now 
lying  in  the  waters  of  the  Oconto  river 
and  Peshtigo  brook,  in  Oconto  county, 
Wisconsin,  and  are  marked  as  fol- 
lows' (here  follows  description  of  logs); 
and  that  the  jilaintifT.  on  the  19th  day 
of  .Tune,  1872,  duly  filed  his  statement, 
or  petition  under  oath,  for  a  lien  on 
said  logs,  in  the  odice  of  the  clerk 
of  circuit  court  for  the  county  of 
Oconto,  Wis."  Winslow  v.  Ur()uhart, 
39  Wis.   im. 

V.  Declaration   in  Debt  for   Penalty, 

Converting  Logs. 
That  the  defendants  "did  take,  carry 
away,  saw,  split,  destroy,  and  con- 
vert to  their  own  use  one  pine  mill 
log,  of  the  value  of  ten  dollars,  the 
property  of  the  plaintiffs,  put  by  them 
into  the  river  called  the  Great  Andro- 
scoggin, and  marked  by  their  mark,  to- 
wit,  etc.,  cut  out  therefrom,  with  an 
axe;  which  log  the  said — defonilants — 
did  take,  carry  away,  saw,  split,  de- 
stroy, and  convert  to  their  own  use, 
without  the  consent  of  the  plaintiffs, 
and  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided; 
whereby  tliey  liave  forfeited  ;ind  be- 
eoitie  liabli'  to  pay  to  t)ie  pl.'iintiffs  the 
sum  of  fifty  dollars,  and  an  action  has 
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aooruoil,"   etc.      Frost    r.   Eowso,   2   Mo. 
130. 

VI.     Declaration,   Injury   to   Mill  Dam 
by  Logs. 

"In  a  plea  of  the  case,  wlicronpon 
the  plaintiff  declares  and  says  that  he 
is.  and  has  been  for  the  last  six  years, 
the  owner  (and  he  and  those  under 
whom  he  owns  the  right  have  been  for 
more  than  fifty  years)  of  a  mill-priv- 
ilege, and  a  mill-dam  built  across  I'as- 
sumpsic  River  in  the  town  of  Burke, 
and  of  a  saw-mill  built  on  said  dam, 
and  has  been  all  that  time  i*  the  pos- 
session and  use  of  the  same  for  the 
purpose  of  sawing  lumber  for  custom- 
ers and  making  gains  thereby;  and  the 
defendant  has,  during  all  that  time, 
boon  engaged  in  the  lumber  business, 
and  interested  in  saw-mills  below  the 
plaintiff's,  on  the  same  stream,  and, 
on  divers  days  and  times  between  the 
15th  day  of  May,  1861,  and  the  day 
of  the  date  of  this  writ,  and  more 
especially  at  times  of  high  water  in 
spring,  has  run,  driven  and  floated 
down  said  stream,  from  above  the  plain- 
tiff's said  mill,  a  large  number  of 
mill-logs  at  a  single  run  or  drive  upon 
and  over  the  plaintiff's  said  dam,  there- 
by creating  such  force  and  pressure  up- 
on and  against  the  plaintifl's  dam  as 
to  settle,  break,  and  carry  away  parts 
thereof,  and  render  the  plaintiff's  mill 
of  no  use.  or  benefit;  and  these  in- 
.juries  have  been  often  repeated  in  the 
manner  aforesaid,  during  the  time 
aforesaid,  and  the  plaintiff  has  been 
compelled  to  let  his  mill  be  idle,  and 
to  expend  money  in  repair  of  the  dam 
to  the  amount  of  one  hundred  dollars, 
and  until  these  injuries,  so  often  re- 
peated, have  wholly  destroyed  and  ren- 
dered said  dam  useless  and  good  for 
nothing;  and  the  same  cannot  be  re- 
paired or  rebuilt  without  great  ex- 
pense, and  expense  unwarrantable,  and 
disproportionate  to  all  benefit  to  be 
derived  from  running  said  mill  if  the 
d;im  was  rebuilt  or  repaired.  Where- 
by the  plaintiff  has  not  only  been 
deprived  of  the  use  of  his  said  mill 
during  the  time  aforesaid,  and  been 
compelled  to  expend  a  large  sum  in 
the  repair  of  the  dam,  but  has  wholly 
lost  said  dam,  and  his  said  mil]  has 
been  rendered  of  no  value,  all  which 
is  to  the  damage  of  the  plaintiff,  five 

See 


hundred  dollars."     Coo  V.  Hall,  41   Vt. 
325. 

1-0 T?D  CAMPBRLL'S  ACT.— Sec  Dkatu 
HY  Wrongful  Act. 


LOST  INSTRUMENTS. 


I. 

II. 

III. 


Decree,  Order  iii  Case  of  Lost  Deed, 

With  Injunction,  7!iS 
Decree,    Order    in    Case     of     Lost 
Mortgage   Deed,    7!»s 
Decree     for     Indemnity    Against 
Lost  Bill  of  Exchange,  7!i!) 
CROSS-REFERENCES: 
PjANKRUPTCY  : 

Aflidavit  of  Lost  Bill  or  Note. 
Okmi^rkkr: 

Demurrer  to  a  Bill  for  Relief  on  Lost, 
Bond  for  Want  of  Affidavit  of  Loss. 


Lost 


I.      Decree,    Order    in     Case     of 

Deed,  With  Injunction. 
>  After  declaring  plaintilV  entitled  to 
redeem,  and  making  injunction  to  stay 
ejectment  perpetual;  and  the  plaintiff 
having  paid  the  principal  money,  tho 
defendant  to  reconvey  and  deliver  all 
deeds,  etc.,  and  the  defendant  to  re- 
pay interest  paid  to  him  without 
prejudice  by  the  plaintiff,  after  six 
months'  notice  of  paying  off  the  mort- 
gage. "And  the  Court  doth  order, 
that  the  defendants,  at  their  expense, 
give  to  the  plaintiff  a  good  and  ef- 
fectual indemnity  or  security  in  re- 
spect of  the  loss  of  the  several  deeds, 
dated,  etc.,  in,  etc.,  mentioned,  to  in- 
demnify the  plaintiff,  his  heirs  and  as- 
signs, and  his  and  their  estate  and 
effects,  and  the  mortgaged  premises  in 
the  pleadings  mentioned,  from  and 
against  all  loss,  costs,  charges,  damages, 
and  expenses,  and  other  consequences, 
which  the  plaintiff,  his  heirs  or  as- 
signs, or  the  said  premises  shall  or 
may  incur,  sustain,  or  become  liable 
to,  for  or  by  reason  of,  or  on  account 
or  in  respect  of,  the  said  loss  of  the 
said  deeds  in  any  manner  howsoever; 
and  that  such  indemnity  or  security  be 
settled,  etc."  Defendant  to  pay  plain- 
tiff's  costs    of    suit    and    at    law. 

1  Seton  Dec.  (Eng.  ed.  1862)  630. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2270. 

H.  Decree,  Order  in  Case  of  Lost 
Mortgage  Deeds. 
Direction  to  tax  defendant's  costs 
of  suit,  and  raise  and  pay  them  out 
of  fund  in  Court.  And  the  Court  doth 
order  that  "the  plaintiff  S.,  at  her  own 
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expense,  execute  to  the  defendant  R.. 
her  bond  to  indemnify  the  said  de- 
fendant against  any  demand  M-hich 
may  be  made  upon  him,  in  respect  ot 
the  mortgage  deeds  in  the  pleadings 
mentioned;  such  bond  to  be  settled, 
etc.,  in  case  the  parties  differ.  And 
the  Court  doth  further  order,  that, 
upon  the  due  execution  of  such  bond, 
such  execution  to  be  certified,  etc.,  the 
residue  of  the  said,  etc.,  be  transferred 
to  the  plaintiff  S. ;  and  thereupon,  that 
the  plaintiff  reconvey  and  reassign  the 
mortgaged  premises  to  the  defendant 
R.,  or  as  he  shall  direct,  free  and 
clear,  etc.,  such  reconveyance,  etc.,  to 
be  at  the  expense  of  the  defendant 
R."  Liberty  to  applv.  3  Dan.  Ch. 
PI.    &    Pr.    (Perkins'    cd.)    2270. 

ni.  Decree  for  Indemnity  Against 
Lost  Bill  of  Exchange. 
The  Court  doth  declare,  that  the  de- 
fendant is  bound  to  indemnify  the 
plaintiffs  (bankrupt's  assignees)  and 
the  separate  estate  of  the  said  bank- 
rupt against  all  liability  and  loss  in 
respect    of    the    bill    of    exchange    for 

$ in   the  pleadings'  mentioned; 

and  decree  the  same  accordingly;  and 
doth  order  that  the  defendant  G.  on 
or  before,  etc.,  or  within  one  week 
after  service  hereof,  take  up  such  bill 
and  pay  what  is  due  in  respect  thereof; 
defendant  to  pay  plaintiff's  costs  of 
suit  to  be  taxed.  Liberty  to  applv. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2271. 


LOTTERIES. 

I.  Indictment  for  Selling  Lottery  Tick- 
et, 7'M) 

n.  Indictment  for  Having  in  Posses- 
sion Lottery  Ticket,  709 

III.  Indictment  for  Setting  Up  Lot- 
tery, T'.ni 

IV.  Indictment  for  Permitting  Setting 

Up  of  Lottery,   son 

V.  Indictment   for  Publishing  Adver- 

tisements for  Lottery,  son 

VI.  Information    for    Promoting   Lot- 

tery,   S(|(» 

VII.  Information  for  Selling  Lottery 
Ticket,  soo 

VIII.  Information,  Selling  Prize  Pack- 
ages,  800 

CROSS-REFERf:NCE: 
Post-Office  : 

Indictment  for   Sending  Lottery   Cir- 
cular Through   Mail. 


I.  Indictment  for  Selling  Lottery 
Ticket  (a). 
"Did  unlawfully  and  knowingly  of- 
fer to  vend  and  to  sell  and  to  bar- 
ter and  to  furnish  and  to  supply,  and 
to  procure  and  to  cause  to  be  furnished 
and  procured  to  and  for  one  Anthony 
ComStock  a  certain  paper  and  instru- 
ment purporting  to  be  a  ticket  of  a 
certain  lottery,"  etc.  Read  v.  People, 
86   X.  Y.  381. 

Indictment  for  Selling  Lottery  Ticket 
(b). 
"A  part  of  a  ticket  in  a  certain  lot- 
tery not  expressly  authorized  by  law, 
commonly  called  'The  Louisiana  State 
Lottery'  .  .  .  which  part  of  a  ticket 
is  as  follows,  that  is  to  say"  (copy  of 
ticket).  People  v.  Noelke,  94  N.  Y. 
137. 

Indictment  for  Selling  Lottery  TicJcet 
(c). 
"That  Jesse  Follet,  of  Concord,  etc., 
on  1st  December,  1829,  with  force  and 
arms,  at  Concord,  in  the  county  of 
Merrimack  aforesaid,  unlawfully  did 
sell  to  one  F.  E.  a  part  of  a  ticket; 
that  is  to  say,  one  quarter  part  of  a 
ticket,  at  and  for  the  price  of  fifty 
cents,  in  a  certain  lottery  not  author- 
ized by  the  legislature  of  said  state, 
contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state."     State    r.    Follet,   6    N.    11.   53. 

n.     Indictment  for  Having  in  Posses- 
sion Lottery  Tickets. 

That  the  defendants,  on  the  23d  day 
of  May,  1865,  at  Boston,  "did  have  in 
their  possession,  with  the  intent  to  sell 
the  same,  and  to  offer  the  same  for 
sale,  a  certain  share  of  a  ticket,  to- 
wit,  one-half  ticket  in  a  lottery  for 
money,  which  said  lottery  was  then  and 
there  set  up  in  said  commonwealth,  to- 
wit,  at  said  Boston,  and  was  then  and 
there  called  and  known  as  the  Nation- 
al Prize  Distribution,"  etc.  Com.  V. 
Harris,  13  Allen   (Mass.)   534. 

m.     Indictment   for  Setting  Up  Lot- 
tery. 

The  defendants  did.  on  the  22d  day 
of  May,  18G5,  at  Boston,  "set  up  and 
promote  a  certain  lottery,  called  the 
National  Prize  Distribution,  and  which 
said  lottery  was  then  and  there  for 
money,  to-wit,  for  .$70,000."  Com.  f. 
Harris,  13  Allen  (Mass.)  534. 
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IV.  Indictment  for  Permitting  Setting 

Up  of  Lottery. 
••I'i4  iiiilawluUy  aiul  knowingly  i>or- 
mit,  in  the  dwelling  house  and  build- 
ing then  and  there  actually  used  and 
occupied  by  hini,  the  setting  up  of  a 
lottery,  in  which  certain  articles  ot 
pi>rsonal  property  and  of  value  were 
disposed  of,  by  the  way  of  a  lottery." 
Toin.    V.    Horton.   -   (5 ray    (Mass.)    69. 

V.  Indictment   for   Publishing  Adver- 

tisements  for  Lottery. 

This  was  an  indictment  alleging  that 
W.  W.  Clapp.  of,  etc.,  printer,  on,  etc., 
did  advertise  and  cause  to  be  adver- 
tised in  a  certain  newspaper  by  him 
published,  and  called  the  Evening  Ga- 
zette, lottery  tickets  and  parts  of  lot- 
tery tickets  for  sale  in  lotteries'  not 
authorized  by  the  laws  of  said  com- 
monwealth, against  the  peace,  etc. 
Com.  r.  Clapp,  5  Pick.  (Mass.)  41. 

VI.  Infonnation   for   Promoting  Lot- 

tery'. 

The    recorders'    court    of    the    city    of 

Detroit. 

In  the  name  of  the  people  of  the 
state  of  Michigan,  George  F.  Eobison, 
prosecuting  attorney  in  and  for  the  said 
county  of  Wayne,  who  prosecutes  for 
and  on  behalf  of  the  people  of  said 
state  in  said  court,  comes  now  here 
in  said  court,  in  the  July  term  thereof, 
A.  D.  1888,  and  gives  the  said  court 
here  to  understand  and  be  informed 
that  William  O.  Elliott  and  Frank  F. 
.Johannes,  late  of  said  city  of  Detroit, 
heretofore,  to-wit:  on  the  second  d;iy 
of  June,  A.  D.  1888,  at  the  said  city 
of  Detroit,  in  the, county  aforesaid,  un- 
lawfully did  set  up  and  promote  a  lot- 
tery for  money,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of 
Michigan. 

George  F.  Eobinspn, 
Prosecuting  attorney. 

People  V.  Elliott,  74  Mich.  264,  41 
X.  W.  916,  16  Am.  St.  Eep.  640,  3  L. 
K.   A.   403. 

VII.  Information  for  Selling  Lottery 
Ticket. 

"On  the  28th  day  of  June,  1878,  and 
on  divers  other  days,  wrongfully  and 
illegally  did  sell,  and  expose  to  sale, 
and  keep  on  hand  for  the  purpose  of 
sale,  and  did  advertise  and  cause  to 
be   advertised    for    sale,    and    did    then 


ami  there  aid,  assist  and  was  concerned 
in  the  sale  and  exjiosure  to  sale  of  cer- 
tain lottery-tickets,  or  shares  or  parts 
of  lottery-tickets,  in  a  certain  lottery 
known  as  the  Missouri  State  Lottery," 
etc.  State  r.  ^McWilliams,  7  Mo.  Ajip. 
99. 

VIII.    Infonnation,  Selling  Prize  Pack- 
ages. 

"One  II.  A.  lloloman,  late  of  the 
county  of  Hunt,  on  the  Sth  day  of  De- 
comber,  A.  I),  one  thousand  eight  hun- 
dred and  seventy-six,  with  force  and 
arms,  in  the  county  of  Hunt  and  state 
of  Texas,  did  then  and  there,  under 
the  pretense  of  selling  and  vending  a 
certain  article  of  merchantable  per- 
sonal proj)crty  called  candy,  establish 
a  lottery,  which  lottery  was  then  and 
there  set  on  foot  for  the  purpose  of 
unlawfully  dis])osing  of  personal  prop- 
erty, to-wit,  money,  rings,  and  other 
articles  of  jewelry,  by  chance,  by  then 
and  there  exposing  to  sale  divers 
candy-boxes,  at  fifty  cents  each,  which 
boxes  were  then  and  there  represented 
by  said  II.  A.  Holoman  to  contain 
candy  and  prizes,  one  of  said  lot,  not 
specified,  being  then  and  there  rep- 
resented by  said  Holoman  to  contain 
ten  dollars,  and  others  of  said  boxes 
being  then  and  there  represented  by 
said  Holoman  as  containing  five  dol- 
lars each.  That  said  H.  A,  Holoman 
did  then  and  there  dispose  of,  by  said 
lottery,  to  one  (Charley  Thayer,  ten 
dollars,  same  being  personal  property, 
and  did  then  and  there  dispose  of,  by 
said  lottery,  to  divers  other  persons, 
certain  personal  property,  to-wit,  cer- 
tain prizes  of  money,  rings,  and  other 
articles  of  jewelry,  of  value  unknown 
to  the  said  county  attorney,  contrary 
to  the  form  of  the  statute,"  etc.  Holo- 
man V.  State,  2  Tex.  App.  610. 
LUNATICS. — See  Insane  Persons. 
MAIL. — See  Post-Office. 
MALFEASANCE  IN  OFFICE.— See  Of- 
ficers. 


MALICIOUS  MISCHIEF. 

Indictments  for  Malicious  Mischief, 

801 

A.  Destroying  Threshinr/  Machine,  801 

B.  Breaking  'Fish  Pond,  801 

C.  Drowning   Mine,   801 

D.  Destroying  Steam  Engine,  801 

E.  Cutting  Down  Eiver  Bank,  801 

F.  Injuring  Bridge,  801 
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G.  Injuring  Stocl;  802 

H.  Injury  to  Dam,  802 

I.  Placinn    Obstructions   on   Railway 

Track,  802 

J.  Destroying   Wearing  Apparel,  802 

K.  Destroying  Harness,  802 

L.  Disfiguring  Horse,  802 

M.  Killing  Fowls  by  Poison,  803 

CKOSS-REFERENCE : 

Railroads  : 

Indictment,   Disturbing    Fixture     At- 
tached to  Switch   on  Railroad. 

I.     Indictment  for  Malicious  Mischief. 

A.     Indictment     for     Maltcwus     Mis- 
chief,     Destroying      Tlireshing 
Machine. 
Middlesex,  to-wit:  The  jurors  for  our 
lady   the    Queen,    upon   their    oath    pre- 
sent,  that   J.   S.,   late   of  the   parish   ot 
B.,  in  the  county  of  M.,  laborer,  on  the 

(lay     of     ,      in      the 

year  of  the  reign  of  our  sov 


ereigu    lady    Victoria    (or    in    the    year 

of   our   Lord   ),   at   the   parish 

aforesaid,  in  the  county  aforesaid  a  cer- 
tain threshing  macliiue  of  the  value  of 

,    the    property    of   J.    JSJ.,   tlien 

and  there  being  found,  feloniously,  un- 
lawfully, and  maliciously  did  cut,  break, 
and  destroy;  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace,  etc.  Archb.  Cr. 
PI.  327. 

B.  Indictment     for     Malicious     Mis- 

chief, Breaking  Fish  Pond. 
That  A.  B.,  late  of,  etc.,  being  an  evil 
disposed  person,  after  the  first  day  of 
June,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  twenty- 
three,  to-wit,  on,  etc.,  with  force  and 
arms,  at,  etc.,  aforesaid,  the  head  and 
mound  of  a  certain  fish  pond  in  a  cer- 
tain orchard  belonging  to  .T.  D.,  es- 
quire, there  situat»  and  being,  un- 
lawfully, maliciously,  feloniously,  did 
break  down,  whereby  the  fish  in  the 
same  pond  then  and  there  being  were 
lost  and  destroyed,  to  the  great  dam- 
age of  the  said  J.  D.,  against  the  form 
of  the  statute,  etc.,  to  the  evil  ex- 
anifile,  etc.,  and  against  the  peace,  etc. 
3  Chit.  Cr.  L.  n:J2. 

C.  Indictment  for  Malicious  Mischief , 

Drowning   a   Mine. 

(Commencement   as  J,  A.) 

In  the  county  aforesaid,  feloniously, 
unlawfully  and  maliciously  did  rause  a 
quanfity  of  water  to  be  conveyed  into 
a  certain  mine  of  J.  N.,  there  situate, 


with  intent  thereby  then  and  there 
feloniously  to  destroy  (damage  or  hin- 
der or  delay  the  working  thereof)  the 
said  mine;  against  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace,  etc. 
Archb.  Cr.  PI.  328. 

D.  Indictment     for     Malicious     Mis- 

chief, Destroying  a   Steam  En- 
gine. 
(Commencement  as  in  I,  A.) 
In    the    county    aforesaid,    a    certain 
steam    engine    the    property    of    J.    N., 
for    sinking,    draining    and    working    a 
certain  mine  of  said  .T.  N.  there  situate, 
feloniously,    unlawfully    and    malicious- 
ly   did   pull   down   and   destroy,   against 
the   form    of   the   statute    in    such   case 
made    and    provided,    and    against    the 
peace,   etc.     Archb.   Cr.   PI,   330. 

E.  Indictment     for     Malicious     Mis- 

chief, Cutting  Down  River  or 
Sea    Banks. 

(Commencement  as  I,  A.) 

In  the  county  aforesaid,  a  certain 
part  of  the  bank  (any  sea  bank  or 
wall,  or  the  bank  or  wall  of  any  river, 
canal    or    marsh)     of    a    certain    river 

called  the  river  ,  there  situate, 

tiien  and  there  feloniously,  unlawful- 
ly, and  maliciously  did  cut  down  and 
break  down,  by  means  whereof  certain 
lands  were  then  and  there  overflowed 
and  damaged  (or  were  in  danger  of 
being  overflowed  and  damaged);  against 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace,  etc.     Archb.  Cr.  PI.  336. 

F.  Indictment     for     Malicious     Mis- 

chief, Injuring  a  Bridge  (a). 
(Commencemeat  as  in  I,  A.) 
In  the  county  aforesaid,  feloniously, 
unlawfully  and  maliciously  did  (state 
the  injury)  a  certain  public  bridge 
there  situate,  witii  intent  thereby 
(with  intent  and  so  as  thereby)  then 
and  there  to  render  the  said  bridge 
(such  bridge  or  any  part  thereof)  dan- 
gerous an<l  iini>;issable;  and  that  the 
said  .J.  S.  did  tliereby  then  and  there 
render  the  said  bridge  dangerous  and 
impassable;  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace,  etc.  Archb.  Cr. 
PI.  339. 
Indictment,   Injuring   a   Bridge    (b). 

"Thaddeus  Owens  wilfully  injured 
or  destroyed,  otherwise  than  by  burn- 
ing, a  public  bridge  in  said  counly, 
known   and   commonly  called   the   Long 
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Bridge;  said  bridge  being  erected  l>y 
authority  of  law  on  a  road  leading 
from  Greenville  to  Andalusia,  com- 
monly called  the  'Long  Bridge  Road,' 
against  the  peace,"  etc.  Owens  i\ 
State.  52  Ala.    100. 

Note. — Held  that  under  the  statute 
no  averment  of  ownership  or  value  was 
necessary. 

G.     Iiulirtmrnt     for     Malicious     Mis- 

cltitf,    Injuriiifj   Stoelc. 
(Commencement   as   in   1,   A.) 
In  the  county  aforesaid,  one  gelding 

of  the   price   of of  the  goods 

and  chattels  of  J.  N.,  then  and  there 
being,  feloniously,  unlawfully,  and  ma- 
liciously did  kill  (maim  or  wound); 
against  the  form  of  tlie  statute  in  such 
case  made  and  provided,  and  against 
the  peace,  etc.     Archb.  Cr.  PI,  343. 

H.     Indictment,   Injury   to   Bam. 

That  "at  Belgrade,  in  said  county  of 
Kennebec,  on  the  eighth  day  of  June, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-four,  did  malic- 
iously and  wantonly  break  down,  in- 
jure, remove  and  destroy  a  certain 
portion  of  a  stone  dam,  then  and  there 
erected  on  Chandler  stream,  so  called, 
the  propert}'  of  one  Marcollus  Chand- 
ler and  of  one  Samuel  Goodridge,  of 
the  value  of  five  hundred  dollars," 
etc.     State  v.  Burgess,  40  Me.  592. 

L  Indictment  for  Placing  Obstruc- 
tion  on  Sailway   TracJcs. 

Henry  Kluseman,  Frederick  Schu- 
macher and  Albert  Schlenz  on  the  16th 
day  of  June,  A.  D.  1891,  at  the  town- 
ship of  Pleasant  View,  in  the  county 
of  Norman  and  state  of  IMinnesota, 
did  wilfully,  wrongfully,  maliciously 
and  feloniously  place  an  obstruction, 
to- wit:  five  piles  of  large,  heavy  oak 
railway  cross-ties,  all  of  which  piles 
being  within  a  distance  of  seven  hun- 
dred feet  upon  the  track  of  a  cer- 
tain railway  then  owned  by  the  St. 
Paul,  Minneapolis  &  Manitoba  Railway 
Company,  a  corporation  duly  organized, 
created  and  existing  under  the  laws  of 
the  state  of  Minnesota,  was  then  and 
there  operating  and  running  a  train  of 
railway  cars  consisting  of  seven  pas- 
senger coaches  and  one  mail  car  and 
one  baggage  car,  and  that  the  saia 
railway  and  said  trains  were  then  and 
there  being  operated  and  run  by  steam 
by  said  Great  Northern  Railway  Com- 
pany as  aforesaid,  whereby  and  by 
reason    whereof,    the    safety    of     many 


persons  was  then  and  there  endangered, 
contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state    of    Minnesota. 

Dated  at  tlie  village  of  Ada,  in  tlie 
county  of  Norman,  and  state  of  Min- 
nesota, this  10th  day  of  JMovember, 
A.  D.  1892. 

Jesse  Barnes, 
Foreman   of  the  Grand  .lury. 

State  V.  Kluseman,  53  Minn.  541  55 
N.   W.  741. 

Note. — The  omission  of  a  comma 
after    "feet"    supplied    by    court. 

J.  Indictment,  Destroying  Wearing 
Apparel. 

Did  wilfully  and  maliciously  injure 
four  dresses  and  five  skirts  by  wil- 
fully and  maliciously  cutting  and  tear- 
ing each  of  them  into  many  pieces, 
whereby  they  were  all  greatly  dam- 
aged and  injured.  Com.  v.  Sullivan, 
107   Mass.   218. 

K.     Indictment,  Injury  to  Harness. 

"At  the  township  of  Paris  in  the 
county  aforesaid,  a  certain  harness  ot 
the  value  of  fifty  dollars,  of  the  per- 
sonal property  of  one  Kdwin  R.  Wil- 
son, then  and  there  being  found,  felon- 
iously, wilfully  and  maliciously,  did 
then  and  there  injure  and  destroy,  by 
then  and  there  cutting  the  lines  and 
martingales  of  said  harness,  and  rak- 
ing the  rings  from  said  martingales, 
contrary  to  the  statute,"  etc.  Mc- 
Kinney  v.  People,  32  Mich.  284. 

L,  Indictment  for  Bisfipuring  Horse 
by  Cutting  Off  Mane  and  Hair 
Fiom   Tail. 

"One  horse,  the  property  of  Harvey 
Baldwin,  then  and  there  being,  unlaw- 
fully, wilfully,  and  maliciously  did  in- 
jure to  the  amount  of  seventy-five  dol- 
lars, by  then  and  there  cutting  from 
the  neck  of  said  horse,  as  close  to 
tlie  skin  as  the  same  could  be  cut  and 
sheared,  his  entire  mane,  excepting 
only  the  roots,  and  about  one  inch  in 
length  of  said  mane  above  the  skin; 
ami  also  by  then  and  there  cutting  and 
taking  off  nearly  all  the  hair,  about 
two  feet  in  length,  from  the  tail  ot 
said  horse,  and  as  close  to  the  dock 
as  the  hair  could  bo  cut  and  sheared; 
which  said  horse  was  not  then  and 
there  trespassing  in  any  inclosure  of' 
Oviatt,  contrary  to  the  statute,  etc. 
Oviatt  V.  State,  19  Ohio  St.  573. 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


MALICIOUS  PROSECUTION 


803 


M.  Indictment,  EUUng  Fowls  by 
Poison. 

That  Mary  E.  Falvev,  on  July  28, 
1870,  at  Lynn,  "did  unlawfully,  wil- 
fully and  maliciously  kill  and  destroy 
fourteen  barn-door  fowls,  commonly 
called  hens,  of  the  value  of  twenty 
dollars,  of  the  personal  property  of  one 
Lewis  J.  Morrill,  by  then  and  there 
mixing  with  food  a  certain  quantity, 
to-wit,  two  drachms,  of  a  certain  pois- 
on called  rat  poison,  and  by  then  and 
there  causing  the  same  to  be  taken  and 
eaten  bv  said  fowls."  Com.  i\  Falvey, 
108  Mass.  304. 
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I.     Declaration,  803 
n.     Complaints,  804 

A.  Prosecution   on    Criminal    Charge, 

804 

B.  Where    Nolle   Prosequi    Was    En- 

tered, 805 

C.  Arrest  in  Civil  Action,  806 

ni.     Answer,  Pleading  Justification  in 
Malicious  Prosecution,  suU 

CROSS-EEFEEENCE: 

False  Imprisonment: 

Answer,   Denial   of   Arrest; 

Answer,  Justification  of  Arrest  Upon 
Suspicion    of    Felony; 

Answer,    Justification    by    Officer    of 
Arrest  on  Suspicion  of  Felony; 

Answer,    Justification    by    Officer    of 
Arrest  Under  Criminal   Process; 

Answer,    Justification    by    Officer    of 
Arrest  Under  Civil  Process; 

Answer,   Justification    by   Officer    Un- 
der  Order    of   Arrest. 

I.  Declaration  for  Malicious  Prosecu- 
tion. 
(Title  and  commencement.)  For  that 
whereas  the  said  plaintiff,  now  is  a 
good,  true,  honest,  just  and  faithful 
citizen  of  this  state,  and  as  such  hath 
always  behaved  and  conducted  him- 
self, and  hath  not  ever  been  guilty, 
until  the  time  of  the  committing  of 
the  several  grievances  by  the  said  de- 
fendant, as  hereinafter  mentioned,  been 
8us[)ected  to  ha%e  been  guilty  of  fel- 
ony, or  of  any  otlier  such  crime,  by 
means  whereof,  he,  tlio  said  ]»iaintill', 
before  the  committing  of  the  said  sev- 
eral grievances  by  the  said  defendant, 
as  hereinafter  mentioned,  had  deserved- 
ly obtained  and  aeqnired  the  good 
opinion    and    credit    of    all    bis    neigh- 


bors, and  other  good  and  worthy  citi- 
zens of  this  state,  to-wit,  at,  etc.  (the 
venue),  yet  the  said  defendant  well 
knowing 'the  premises,  but  contriving 
and  maliciously  intending  to  injure  the 
said  plaintiff  "^  in  his  aforesaid  good 
name,  fame  and  credit,  and  to  bring 
him  into  public  scandal,  infamy  and 
disgrace,  and  to  cause  him,  the  said 
plaintiff,  to  be  imprisoned  for  a  long 
space  of  time,  and  thereby  to  impov- 
erish, oppress  and  wholly  ruin  him, 
heretofore,  to-wit,  on,  etc.,  at,  etc., 
went  and  appeared  before  one  J.  K., . 
Esq.,  then  and  there  being  one  of  the 
justices  of  the  people  of  the  state  of 
New  York,  assigned  to  keep  the  peace 
of    the    same    people,    in    and    for    the 

countv    of   and    also   to    hear 

and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanors  com- 
mitted in  the  said  county,  and  then 
and  there,  before  the  said  J.  K.,  so 
being  such  justice  as  aforesaid,  to-wit, 
at,  etc.,  aforesaid,  falsely  and  mali- 
eiouslv,  and  without  any  reasonable  or 
probable  cause  whatsoever,  charged  the 
said  plaintiff  with  having  feloniously 
stolen  a  certain  gold  watch  of  him, 
the  said  defendant,  and  upon  such 
charge,  he,  the  said  defendant,  falsely 
and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatsoever, 
caused  and  procured  the  said  J.  K., 
so  being  such  justice  as  aforesaid,  to 
make  and  grant  his  certain  warrant, 
under  his  hand  and  seal,  for  the  ap- 
prehending and  taking  of  the  said 
plaintiff,  and  for  bringing  him,  the  said 
plaintiff  before  him,  the  said  J.  K., 
or  some  other  of  the  people's  justices 
of  the  peace,  in  and  for  the  said  coun- 
ty of  to  be  dealt  with  ac- 
cording to  law  for  the  said  supposed 
offence;  and  the  said  defendant,  under 
and  by  virtue  of  the  said  warrant, 
afterwards,  to-wit,  on,  etc.,  at,  etc., 
wrongfully  and  unjustly,  and  without 
any  reasonable  or  probable  cause  what- 
soever, caused  and  procured  the  said 
plaintiff  to  be  arrested  by  his  body, 
and  to  be  imprisoned  and  kept,  and 
detained  in   prison  for  a  long  space  of 

time,  to-wit,  for  the  space  of 

hours  then  next  following,  and  until 
he,  the  said  defendant,  afterwards  to- 
wit,  on,  etc.,  at,  etc.,  falsely  and  mali- 
ciously, and  witliout  any  reasonable  or 
probable  cause  whatsoever,  caused  and 
procured  the  said  plaintiff,  to  be  car- 
ried and  conveyed  in  custody  before 
the  said  J.  K  so  being  such  justice  as 
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afon-saui,  ami  to  ho  commiltod  by  the 
Miiil  iu;.tife,  for  a  fiuthor  oxiimiuation, 
to  n'oortain    jail  or  prison   of   tlio  saul 

i)Oonlo.   callod   ■   a'^l   ihoro,   to- 

wit.  in  tho  said  jail  or  prison,  ho,  tlio 
br.ia  dofiMulaiit,  tlu>n  and  there  liUsely 
and  nuilioiouslv,  and  without  any  rca- 
•sonable  or  probable  cause  whatsoever, 
caused  and  procured  the  said  plaintilf 
to  be  imprisoned,  and  to  be  kept  and 
detained  in  prison  for  a  long  spaceot 
time,  to-wit,  for  the  space  of  —-  — ', 
then  next  following,  and  until  he  the 
said  defendant  afterwards,  to-wit  on, 
etc  falsely  and  maliciously,  and  with- 
out'any  reasonable  or  probable  eau^e 
whatsoever,  caused  and  procured  the 
said  plaintilY  to  be  carried  and  con 
veved  in  custody  before  one  L.  M., 
then  and  there  being  a  certain  other 
justice  of  the  said  people,  assigned  to 
keep  the  i.eaee  of  the  said  people,  and 
to  hear  and  determine  divers  felonies, 
trespasses  and  otlier  misdemeanors, 
committed  in  the  same  county  of 
-    to    be    examined    before    the 


and  to  be  imiirisoned,  and  to  be  kept 
and  detained  in  prison  for  a  long  space 
of  time,  to-wit,  for  the  space  of 
then    next   following,    and    at 


said  justice,  touching  and  concerning 
the  said  supposed  crime.  (Which  said 
last  mentioned  justice  having  heard 
and  considered  all  that  the  said  defend- 
ant could  say  or  allege  against  the 
said  plaintiff,  touching  and  concerning 
the  said  supposed  offence,  then  and 
there,  to-wit.  on,  etc.,  last  aforesaid, 
at,  etc.,  aforesaid,  adjudged  and  de- 
termined that  the  said  plaintiff  was 
not  guiltv  of  the  said  supposed  offence, 
and  then  and  there  caused  the  said 
plaintiff  to  be  discharged  out  of  cus- 
tody, fully  acquitted  and  discharged 
of  the  said  supposed  offence) ;  and  the 
said  defendant  hath  not  further  prose- 
cuted his  said  complaint,  but  hath  de- 
serted and  abandoned  the  same,  and 
the  said  complaint  and  prosecution  is 
wholly  ended  and  determined,  to-wit, 
at    6tc, 

And  whereas  also,  the  said  defend- 
ant further  contriving  and  maliciously 
and  wickedly  intending  as  aforesaid, 
heretofore,  to-wit,  on,  etc.,  at,  etc., 
falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  what- 
soever, charged  the  said  plaintiff  with 
having  committed  a  certain  offence 
punishable  by  law,  to-wit,  felony,  and 
upon  such  last  mentioned  charge,  he, 
the  said  defeadant,  then  and  there,  to- 
wit,  on  the  same  day  and  year  last 
aforesaid,  at,  etc.,  falsely  and  mali- 
ciously caused  and  procured  the  said 
plaintiff    to   be    arrested   by    his   body, 


the  expiration  of  which  said  time,  he, 
the  said  plaintiff,  was  duly  discharged 
and  fully  acquitted  of  the  said  last 
mentioned  offense,  to-wit,  at,  etc.  By 
means  of  which  said  several  premises, 
ho  the  said  plaintiff  hath  been,  and  is 
greatly  injured  in  his  said  credit  and 
leputationj  and  brought  into  public 
scandal,  infamy  and  disgrace,  witli  and 
amongst  all  his  neighbors,  and  oilier 
g.u)d  "ind  worthy  citizens  of  this  state, 
and  divers  of  those  neighbors  and 
citizens  to  whom  his  innocence  in  the 
premises  was  unknown,  have  on  oc- 
casion of  the  premises,  suspected  'uid 
believed,  and  still  do  suspect  and  oe- 
lieve,  that  the  said  plaintiff  hath  been 
and  is  guiltv  of  felony;  and  also  the 
said  plaintiff  hath,  by  means  of  the 
premises,  suffered  great  anxiety  and 
pain  of  body  and  mind,  and  hath  been 
forced  and  obliged,  to  lay  out  and  ex- 
pend divers  large  sums  of  money,  in 
the  whole  amounting  to  a  large  sum 
of  money,  to-wit,  the  sum  of  six  hun- 
dred dollars,  in  about  the  defending  of 
himself  in  the  premises,  and  the  mani- 
festation of  his  innocence  in  that  be- 
half, and  hath  been  greatly  hindered 
and  prevented,  by  reason  of  the  prem- 
ises, from  following  and  transacting 
his  lawful  and  necessary  affairs  and 
business  for  a  long  time,  to-wit,  for 
the    space    of •,and    also,    by 


reason  and  by  means  of  the  said  prem- 
ises, he,  the  said  plaintiff  hath  been, 
and  is  otherwise  greatly  injured  in  his 
credit  and  circumstances,  to-wit,  at, 
etc.  Burr.  App.  325,  §593;  Yates' 
Forms  38G. 

II.     Complaints. 

A.     Comjilaint  for  Malicious  Prosecu- 


I. 


tion  on  a  Criminal  Charge. 

That    on    the ^^aj'    <>*' 

-,  18 ,  at  ,  the  de- 
fendant, maliciously  intending  to  in- 
jure the  plaintiff  in  his  good  reputa- 
tion,  appeared  before ,  justice 

of  the  peace  of  said  county  (or,  one 
of  the  police  justices  of  said  city), 
and,  without  any  probable  cause  what- 
soever, charged  the  plaintiff,  before 
said  justice,  with  having  (feloniously 
stolen  a  certain  gold  watch  of  the  de- 
fendant); and  maliciously,  and  witliout 
probable  cause,  procured  said  justice  to 
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grant  a  warrant  for  the  arrest  of  the 
plaintiff  upon  the  said  charge, 

II.  That  the  said  justice  issued  said 
warrant  accordingly,  and  the  plaint  ill 
was  arrested  and  imprisoned  under  the 

same     for     hours    and    was 

obliged  to,  and  actually  did,  give  bail 
in  the  sum  of  dollars). 

m.  That  afterwards,  and  on  the 
day  of  ,  the  plaintilf. 


having  been  examined  before  the  said 
justice  for  the  said  supposed  crime,  the 
said  justice  adjudged  him  not  guilty 
thereof,  and  fully  acquitted  him  of  the 
same;  and  that  since  that  time  the  de- 
fendant has  not  further  prosecuted  said 
complaint,  but  has  abandoned  tne  same. 

(IV.  That  the  said  charge  and  the 
arrest  of  the  plaintiff  thereunder  were 
extensively  published  in  several  public 

newspapers,  among  others,  the , 

as  the  plaintiff  believes,  through  the 
procurement  of  the  defendant.) 

V.  That  by  means  of  the  premises 
the  plaintiff  was  injured  in  his  person, 
and  prevented  from  attending  to  his 
business,    and    was    compelled    to     pay 

dollars   costs,   counsel-fees   in 

defending  himself,  and  •  dol- 
lars in  obtaining  bail;  and  in  conse- 
quence of  the  arrest  and  detention  he 
lost      his      situation      as      servant      ot 

;  and  many  persons,  hearing  of 

the  said  arrest,  and  supposing  the 
plaintiff  to  be  a  criminal,  have  refused 

to  employ  him;  to  his  damage  

dollars.     1   Abb.  Forms  4SG. 

B.  Complaint  for  Obtaininp  Indict- 
ment, on  Which  a  Nolle  Prose- 
qui   Was    Afterwards    Entered. 

I.  That  the  defendant,  maliciously  in- 
tending to  injure  the  i)laintiff"  in  liis 
good  name  and  credit,  and  to  bring 
him  into  public  disgrace,  and  to  cause 
him  to  be  imprisoned,  and  thereby  to 
impoverish  and  injure  him,  on  or  be- 
fore   the day    of    , 

18 ,  procured  M.  N.,  then  tlie  dis- 
trict attorney  in  and  for  the  county 
of ,  in  this  state,  to  ihsue  sub- 
poenas for  the  purpose  of  compelling 
and  procuring  the  attendance  of  wit- 
nesses, among  others,  one  O.  I'.,  at  a 
eoiirt  of  oyer  and  terminer,  held  on  tiie 

day  last  mentioned  at  ■ ,  in  said 

county,  before  the  grand  jury  and  per- 
sons serving  as  grand  jurors  at  such 
court  of  oyer  and  terminer,  for  the 
purpose  of  procuring  an  indictment  to 
be  found  agninst  the  plaintiff,  as  here- 
after more  fully  stated. 


IL  That  the  defendant,  at  said 
court  of  oyer  and  terminer,  complained 
of  the  plaintiff  before  the  grand  jury 
and  falsely,  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause 
whatsoever,  charged  the  plaintiff'  to  the 
grand  jury  with  having,  by  means  of 
false  and  fraudulent  pretenses  and  rep- 
resentations, induced  defendant  to  de- 
liver to  the  plaint  iff  certain  personal 
property  of  the  said  defendant. 

III.  That  said  cliarge  was  and  is 
wholly  false  and  untrue,  which  the  de- 
fendant then  and  at  all  times  since 
well  knew. 

IV.  That  defendant  falsely,  and  ma- 
liciously, and  without  any  reasonable 
or  probable  cause,  procured  the  grand 
jury  aforesaid  to  find  and  present  to 
the  said  court  of  oyer  and  terminer 
an  indictment  against  the  plaintiff  for 
said  alleged  false  and  fraudulent  pre- 
tenses and  representations. 

V.  That  the  defendant  falsely,  and 
maliciously,  and  without  any  reason- 
able or  probable  cause  whatsoever,  pro- 
cured a  warrant,  directed  to  the  sheriff 
or  any  constable  of  the  said  county  of 

,  for  the  arrest  of  the  plaintiff' 


upon  the  aforesaid  indictment,  to  an- 
swer the  charges  therein  made  against 
him  as  aforesaid,  to  be  issued  by  the 
said  court  of  oyer  and  terminer,  or  by 
a  justice  of  the  supreme  court,  judge 
of  the  county  court  of  said  county  of 

,  or  district  attorney  aforesaid; 

and  afterwards,  on  or  about  the 
day     of     ,     18 , 


caused  the  plaintiff  to  be  arrested  and 
to  be  kept  in  custody,  restrained  of 
his  liberty  for  the  space  of  two  days 
then  next  following,  and  afterwards 
caused  liim  to  be  carried  in  custody 
before  the  county  judge  of  said  county, 
and  to  be  then  and  tliere  compelled  to 
give  bond  to  appear  for  trial  therein. 
VI.  That  the  i>laintift'  did  appear 
at  the  said  court  of  oyer  and  terminer 
last  above  mentioned,  held  in  and  for 

the      said     county      of     ,     at 

,     on     the     day     of 

18 ,   and   other  days,  pur- 


suant to  said  bond;  whereupon  the  said 
defendant  did  falsely,  and  maliciously, 
and  without  any  reasonable  or  prob- 
able cause  whatsoever,  procure  the  said 
court,  by  order  entered  in  its  min- 
utes, to  send  the  aforesaid  indictment 
to    the    court    of    sessions    of    the    said 

county    of    ,    to    be    proceeded 

on  and  tried  therein;  and,  in  like  man- 
ner,   procured    the    said    court    of    oyer 

Vol.  IX 


80G 


MALiriOLS   I'h'OSlCCVTION 


and  tprminor  to  coinpol  the  plaintin 
to  ontor  into  a  rooojinizance  to  !ii>poar 
at  siu-h  court  of  sessions,  to  answor 
and  stand  trial  upon  the  aforesaid  in- 
diotnuMit  ajiainst    liim. 

VII.      That   the    plaintifT   did    appear 
at  the   said   term   of  said  court  of  ses- 
sions,  readv    and    willing    to    then    and 
there  stand  trial  upon  the  aforesaid  in- 
dictment  apainst  him,  pursuant   to  and 
as      required      by      said      recosni^.anee. 
Whereupon     the    aforesaid    district    at- 
torney,   after    consulting    and     advising 
with 'the    defendant,    and    pursuant    to 
his    request    and    instructions,    did    then 
and  there  move  the  said  court  that  the 
plaintitT   be   discharged  out  of   custody, 
and   fully   discharged   and   acquitted   ot 
the    said'   indictment    and    of    the    sup- 
posed   offense    therein    charged    against 
him,     and     be     no     further     prosecuted 
thereon;  whereupon  the  said  court,  hav- 
ing  heard    and   considered   all   that   the 
said  defendant   and   the  people,  by  the 
aforesaid    district    attorney,    could    say 
or  allege  against  the  plaintiff  touching 
and    concerning    the    said    supposed    of- 
fense, did  then  and  there  adjudge,  order 
and  determine  that  the  plaintiff  be  dis- 
charged  out   of    custody,    and   be    fully 
discharged    and    acquitted    of    the    said 
indictment,    and    be    no    further    prose- 
cuted thereon. 

Wll.  That  the  said  indictment,  com- 
plaint, and  prosecution,  and  each  of 
them,  is  wholly  ended  and  determined 
in  favor  of  plaintiff. 

IX.  (Allege  special  damage,  if  any.) 
1  Abb.  Forms  486. 

C.     Complaint   for   Arrest   in   a    Civil 
Action. 

I.     That    on    the    day    of 

,  18 ,  at  ,  the  de- 
fendant, maliciously  intending  to  in- 
jure the  plaintiff,  and  without  prob- 
able cause,  made  affidavit,  and  pro- 
cured one  M.  N.  to  make  an  affidavit, 
in  an  action  then  brought  (or,  de- 
pending)     against     this      plaintiff     by 

,    in    which     he     falsely     and 

maliciously  alleged  (here  set  forth  the 
grounds  of  the  false  arrest);  and  that 
upon  said  affidavits  the  defendant  pro- 
cured to  be  issued  an  order  of  arrest 
against  this  plaintiff,  under  which  the 
plaintiff    was    arrested    and    imprisoned 

for  the  space  of ,  and  compelled 

to    give    bail    in    the    sum    of   

dollars. 

II.     That  thereafter  said  order  of  ar- 
rest   was    vacated    bv    said    court    (or 


judge),  ujion  the  gnuiud  that  (here  set 
'fort\  briefly  the  grt)unds  on  which  it 
was  vacated). 

(Or  II.  That,  thereafter,  such  pro- 
ceedings were  had  in  such  action,  that 
it  was  finally  detormined  in  favor  ol 
this  plaintiff",  and  judgment  was  ren- 
dered for  liim  th(M-oin.  1  Abb.  Forms 
488. 

III.     Answer,  Pleading  Justification  In 
Malicious  Prosecution. 
"And    for    further    plea,     defendants 
sav    that    Mrs.      Rachel     Francis     did 
prosecute    the    said    .7.  W.  Henderson  he- 
fore  W.  C.  Ilorton  and  before  the  city 
court    of    Atlanta    for    the    offense    ot 
larceny,    and    that    she    did    also    cause 
him  to  be  arrested  and  imprisoned,  and 
that     said     arrest,      imprisonment      and 
prosecution    was    upon    probable    cause 
and  without  malice.     Mrs.  Eachel  Fran- 
cis   owned    two    houses    on    Ponder    Al- 
ley   that    were    in    process    of    erection. 
A   large   amount   of  lumber  was   stolen 
from    saFd    houses,    said    lumber    being, 
at   the   time   of  the   larceny,   the   prop- 
erty   of    Mrs.     Eachel     Francis.       The 
faith    upon    which    said    arrest,    impris- 
onment and  prosecution  took  place  was 
substantially  that  Mrs.  Rachel  Francis 
saw    said    Henderson    taking    her    lum- 
ber, and  also  was  informed  by  several 
persons   that   they  saw  him   taking   the 
lumber.      On    the    committing    trial,    a 
number    of    witnesses    swore    that    they 
saw    said    Henderson    taking    the    lum- 
ber,   and    the    said    Henderson    did    not 
deny  the  fact  that  he  took  it."     Hen- 
derson V.   Francis,   75   Ga.   178. 
MALPRACTICE.  —  See     Attorneys; 
Physicians  and  Surgeons. 
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A.  Commanding   Sealing  Bill   of  Ex- 

ceptions, 812 

B.  To    Admit    Alderman    Into    Ofjice, 

812 

C.  Directing   Expenditure    of    School 

Money,  812 
rv.     Return  to  Mandamus,  813 

V.  Peremptory  Mandamus,    SI 3 

VI.  Judgment  Record  on  Mandamus, 
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Vn.     Executions,  814 

A.  For  Belator,  814 
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CEOSS-REFEEENCE : 
Demureer  : 

Demurrer    to    Bill    for    Relief    From 
Mandamus. 

L     Applications. 

A.     Notice    of    Motion    for    a     Man- 
damus   (a). 
To  (the  party  proceeded  against). 

Please  to  take  notice,  that  upon  the 
affidavit  (or  affidavits)  with  a  copy 
of  -which  you  are  herewith  served,  i 
intend  to  move  the  justices  of  the  su- 
preme court  of  judicature  of  the  people 
of  the  state  of  New  York,  at  the  next 
term  of  the  said  court,  to  be  held  at. 
etc.,  on,  etc.,  at  the  opening  of  the 
court  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  a 
mandamus  to  be  directed  to  (state 
whom)  commanding  him  (or  them),  to 
(state  the  object  of  the  writ).  Dated, 
etc.      Yours,   etc. 

E.  F.,  attorney  for  A.  B. 
Burr.    App.    536,    §1068. 
Note. — It  has  been   held  in  some  jur- 
isdictions that   a  mandamus  should  not 
be    entitled    until    the    issuing    of    the 
alternative   writ. 

Notice   of   Motion    for   Mandamus    (&). 
To  the   Honorable   George  Oulton,   con- 
troller of  the  state  of  California: 
Sir:  You  will  pleace  take  notice  that 
on    Tuesday,    the    11th    day    of    April, 
A.   D.    1865,    or   as   soon    thereafter   as 
counsel   can  be  heard,  I  shall  apply  to 
the  supreme  court  of  the  state  of  Cali- 
fornia, to  issue  a  peremptory  mandam- 
us   commanding    you,    that  as  controller 
of    tho    state     of    California,    you     do 
forthwith    draw    your    warrant    on    the 
treasurer    of    the    said    state,    in    favor 
of    William    C.    Stratton,    for    the    sum 
of    one     hundred     dollars    and      eighty 
cents,  due  from  the  state  of  California 
to  saifl  Stratton.  for  his  salary  as  state 
librarian,    from    the    17th    to    tho    31st 
days  of  March,  A.  D.  1865. 


The  said  application  will  be  founded 
upon  the  affidavit  of  William  C  Strat- 
ton, a  copy  of  which  affidavit  is  here- 
with  served. 

William  C.  Stratton. 

Stratton  v.  Oulton,  28  Cal.  44. 

B.     Petitions. 

1.     Petition    for    Writ,     To     Draw 
Warrant. 
To   the    honorable   the   justices    of    the 
supreme    court,    at    the    term    begun 
and    held    at    Ottawa    on    the    second 
Tuesday  of  September,  A.  D.  1872. 
Respectfully     represents     unto     your 
honors,    Norrnan    L.    Freeman,    of     the 
county    of    Sangamon,     and     state     of 
Illinois,  that  on  the  first  day  of  March, 
A.  D.  1876,   he  was  appointed  by  your 
honorable    court    reporter    of     the     de- 
cisions   thereof,    which    office     was     ac- 
cepted by  him  and  he  duly  qualified  as 
such  reporter,  and  which  said  office  he 
still  holds  and  performs  the  duties  in- 
cident  thereto;   that,  under  the  statute 
in    such    cases    made    and    provided,    it 
is   the    duty   of   your   petitioner   to   de- 
liver to  the  secretary  of  state  of  said 
state  of  Illinois,  as  soon  as  convenient 
after     publication,      such      number     of 
copies  of  the  respective  volumes  of  the 
reports  of  said  court  as  may  be  neces- 
sary   to    enable    said    secretary   to    dis- 
tribute   the    same    in    manner   provided 
by  law;  that  said  number  now  required 
by    law    is    five    hundred    and    seventy- 
two;    that   upon   such   delivery   of   said 
volumes   of  said   reports   to   said   secre- 
tary  it   is   the    duty    of   said   secretary 
to    deliver    to    your    petitioner    a    cer- 
tificate,     specifying     the      number     of 
copies   of  the   said   reports   which  shall 
have    been    so    delivered    to    him,    and 
on    presentation    of    said    certificate    to 
the   auditor   of   public   accounts   of   the 
said  state  of  Illinois,  it  is,  by  the  law 
in  such   cases  made   and  provided,  the 
duty    of    the    said    auditor   to    issue    to 
your    petitioner    his    warrant     on     the 
treasury  of  said   State   of  said   number 
of   copies   of  said   reports  so   delivered, 
at    the    price    of    six    dollars    per    vol- 
ume. 

Your  petitioner  further  represents 
that,  as  such  Reporter,  on  the  second 
day  of  September,  A.  D.  1872,  he  de- 
livered to  the  said  secretary  of  State 
ten  copies  or  volumes  of  the  fifty-fifth 
volume  of  said  reports,  wliirh  said  ten 
volumes  completed  the  number  of  said 
volume  fifty-five,  and  not  before  then 
delivered,  of  the  quality  and  style  as 


Vol.  IX 


SOS 


MANDAMUS 


roqiiirod  by  law,  and  which  said  cojuos 
A\Tro  duly  aoL'optcd  by  said  soiTolary 
of  State,  and  by  whom  a  cortilicato 
was  givon  thorofor  to  your  petitioner, 
in  tho  manner  required  by  law  as 
aforesaid;  that  on  the  said  second  day 
of  Si^pteinber,  A.  D.  1S72,  yimr  petition- 
er proented  said  certificate  to  Cliarles 
E.  Lippincott,  auditor  of  i>ublic  ac- 
counts of  said  stale  of  Jllinois,  at  his 
oflico,  in  tho  city  of  Sjjrinjrlield,  in 
said  state,  and  demanded  that  ho  issue 
to  your  petitioner  his  warrant  in  the 
treasury  of  said  State  for  the  sum  of 
sixty  dollars,  bein<j  tile  price  of  said  ten 
volumes  at  six  dollars  per  volume, 
■which  said  auditor  refused  then  and 
there  to  do,  and  since  wholly  refused 
so  to  do,  allep;infj  that  the  law  under 
whicli  your  petitioner  has  been  deliver- 
injj  the  said  reports  to  the  said  secre- 
tary of  State  had  been  repealed  by 
the  18th  section  of  article  4  of  the 
constitution  of  tho  said  state  of  Illi- 
nois. 

Wherefore,  your  petitioner  prays 
your  Honors  to  grant,  a  writ  of  man- 
damus, under  seal  of  this  Court  di- 
rected to  the  said  Charles  E,  Lippin- 
cott. auditor  as  aforesaid,  commanding 
him  forthwith  to  issue  and  deliver  to 
your  petitioner  his  warrant  on  the 
treasury  of  said  state  of  Illinois  for 
the  said  sum  of  sixty  dollars,  for  the 
price  of  said  ten  volumes  of  said  re- 
ports so  delivered  as  aforesaid,  and 
for  such  other  and  further  relief  in 
the  premises  as  to  your  Honors  shall 
seem  meet,  and  as  to  right  and  justice 
may  appertain;  and  as  in  duty  bound, 
your  petitioner  will  ever  pray,  etc. 
State   r.  Lippincott,  64  111.   257. 

2.  Petition  for  Writ  of  Mandamus 
Requiring  Payment  to 
Schools. 

To  the  honorable,  the  supreme  court 
of  the  state  of  Ohio,  within  and  for 
the  county  of  Hamilton,  in  said 
state: 

Your  petitioners,  Richard  Phillips, 
John  T.  Gaines,  William  Beckley,  Ish- 
niael  Keith,  AVilliam  Ferguson,  and 
William  A.  Nelson,  respectfully  repre- 
sent and  state  to  the  court,  that  they 
coHHtitute  the  board  of  directors  of 
coniuion  schools  for  the  eastern  and 
western  districts  of  the  city  of  Cin- 
cinnati, which  schools  are  established 
by  law  for  tlic  education  of  the  colored 
youth  residing  in  said  city;  and  that 
in    pursuance    of   law,   your   petitioners 


rented  divers  rooms,  and  establishe.l 
divers  schools  in  said  city,  for  the 
education  of  said  youth,  and  employed 
competent  and  duly  (|ualified  teachers 
as  instructors  of  said  youth  in  tho 
schools  aforesaid. 

And  your  i)etitioners  further  state, 
that  heretofore,  to- wit:  on  the  I'ltli 
day  of  ^larch,  lsr,U,  William  Disney, 
in  his  capacity  as  tr(>asurer  of  said 
city,  receixed  from  the  treasurer  of 
Hamilton  county,  the  sum  of  two  thous- 
and one  hundred  and  seventy-seven  and 
sixty-seven  hundredths  dollars,  for  tlio 
use  of  your  petitioners,  and  of  the 
common  schools  for  colored  youth,  so 
by  them  established,  the  same  being 
tlie  proportion  of  the  public  funds 
belonging  to  your  petitioners,  and  to 
tiie  scliools  under  their  charge,  as  the 
same  was  ai>portioned  by  the  auditor 
of  said  county,  in  pursuance  of  law, 
which  sum  of  money  still  remains  in 
the  hands  of  said  treasurer,  in  the 
treasury  of  said  city. 

And  your  petitioners  further  repre- 
sent, that  on  the  first  day  of  AjJril, 
3850.  there  became  due  from  them  for 
expenses  incurred  in  the  support  of 
said  schools  the  sums  hereinafter  set 
forth,  as  follows,  namely:  The  sum  ot 
six  dollars  to  the  trustees  of  the  New 
Street  Church  for  two  months'  rent  of 
school  room;  the  sum  of  seven  dollars 
to  the  trustees  of  the  Union  Baptist 
Church,  for  one  month's  rent  of  school 
room;  to  Martha  S.  Whipple,  the  sum 
of  twenty  dollars,  for  one's  month's 
salary  as  teacher;  to  Peter  Clarke,  the 
sum  of  twenty  dollars,  for  one  month's 
salary  as  teacher;  to  William  R.  Casey, 
one  month's  salary  as  teacher,  the  sum 
of  twenty  dollars,  and  to  O.  J.  B.  Nick- 
ens,  the  sum  of  sixty  dollars,  for  two 
months'  salary  as  teacher  in  said 
schools;  and  that,  thereupon,  after- 
wards, to-wit:  on  the  fifth  day  of  April, 
1850,  your  petitioners  duly  certified  to 
the  city  council  of  said  city  the  cor- 
rectness of  said  several  accounts,  to- 
gether with  the  several  accounts, 
respecfively,  and  desired  tho  city  coun- 
cil to  pass  an  order  directing  the 
treasurer  of  said  city  to  pay  the  same 
out  of  the  funds  of  your  petitioners 
in  his  hands,  to  the  persons  entitled 
to  receive  the  same;  but  your  peti- 
tioners state  that  the  said  city  coun- 
cil, afterwards,  on  the  first  day  ot 
May,  1850,  utterly  refused  to  pass  any 
order  in  relation  to  the  payment  ot 
said    accounts,    and    they    now    ClaJin 
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that  they  have  no  power,  jurisdiction 
or  authority  to  make  any  order  in  the 
premises. 

And  your  petitioners  further  repre- 
sent, "that  afterwards,  to-wit:  on  the 
10th  day  of  May,  1850,  they  caused 
said  account.s  to  be  presented  to  the 
said  William  Disney,  treasurer  of  said 
city,  and  payment  thereof  was  then 
and  there  deiirinded  of  said  Disuey,  as 
treasurer,  and  the  said  Disney  then  and 
there  utterly  refused  and  still  doth  re- 
fuse to  pay  the  same,  or  any  part 
thereof,  although  the  said  Disiuy  then 
had  and  now  has  in  his  hands,  as 
treasurer,  as  aforesaid,  the  whole  of 
said  sum  of  two  thousand  one  hun- 
dred and  seventy-seven  and  sixty-seven 
hundredths  dollars,  and  which  said  sum 
is  held  by  said  Disney,  as  treasurer 
of  said  city,  for  the  use  of  your  peti- 
tioners, and  of  the  schools  so  bj'  them 
established;  he,  the  said  Disuey,  pre- 
tending that  he  has  no  power  to  dis- 
burse any  of  the  funds  in  the  city 
treasury,  without  tlie  order  of  said 
city  council,  signed  Ity  the  city  clerk, 
first  being  and  liad  and  obtained. 

And  your  petitioners  further  state, 
that  by  reason  of  said  refusal  by  said 
city  council  to  pass  the  orders  afore- 
said, and  of  said  treasurer  to  pay  said 
accounts,  the  teacliers  employed  b.v 
your  petitioners  are  deprived  of  the 
compensation,  which  is  justly  due  them 
for  the  services,  and  the  schools  so  by 
your  petitioners  established  have  been 
suspended  for  want  of  means  to  carry 
on  the  same,  although  a  fund  amply 
sufficient  to  sustain  said  schools  has 
been  provided  by  law,  and  is  now  in 
the  hands  of  said  Disney,  as  treasurer 
of  said  city. 

And  your  petitioners  further  state, 
that  they  are  entirely  without  remedy 
in  the  premises,  unless  it  be  aflordcl 
l)y  the  interipf)sitiori  of  this  lionorable 
CDiirt;  and  tliey  therefore  pray  that 
writs  of  mandamus  may  issue  against 
the  city  of  Cincinnati,  tlie  city  of  (Cin- 
cinnati, and  William  Disney,  treasurer 
of  said  city;  that  said  city  and  city 
council  bo  commanded  to  jiass  an  or- 
der directing  said  treasurer  to  i>ay  said 
accounts,  out  of  saiil  fund,  and  tliat 
the  said  Disney,  as  treasurer,  be  coin- 
niandi'd  (o  pay  the  .same  to  the  or<l<r 
of  your  p(!titionerH,  and  that  such 
other  order  may  bo  had  in  the  prein- 
iscH,   as   justice   mav   require. 

By   Ball   &   lloadly. 

Their  Solicitors. 


The   State   of  Ohio,  Hamilton   County, 

ss.: 

Kichard  Phillips,  one  of  the  petition- 
ers above  named,  and  president  of  the 
board  of  directors  of  common  schools 
for  the  eastern  and  western  districts 
of  the  city  of  Cincinnati,  being  duly 
sworn,  saith,  that  the  several  matters 
and  things  in  the  foregoing  petition 
stated,  are  true  :n  substance  and  in 
matter  of  fact,  to  the  best  of  his 
knowledge,  infomiatiou  and  belief. 
Kichard  Phillips. 

Sworn  to  and  subscribed  before  me, 
notary  public  under  the  act  of  1S49. 
Given  under  my  hand  and  seal  of  of- 
fice, at  Cincinnati,  this  fifteen  day  of 
May,  A.  D.   1850. 

Geo.  Hoadley,  Jr., 
Notary  Public. 

(^-  ^•) 
State    r.   Cincinnati,  19   Ohio   1/8. 

3.     Petition    for    Writ.    To    Declare 
Relator  Elected   to   Office. 

"To  the  honorable  justices  of  the  su- 
preme judicial  court  now  holden  at 
Portland  within  and  for  the  county 
of   Cumberland. 

"Francis  Bacon  of  Buxton,  in  the 
county  of  York,  esquire,  respectfully 
represents,  that  on  the  sixteentli  day  of 
November  last  past,  the  qualified  elec- 
tors of  the  county  of  York  (which 
said  county  constituted  a  registry  dis- 
trict) gave  in  their  votes  at  the  sev- 
eral town  and  plantation  meetings, 
holden  on  that  day  in  pursuance  of  the 
warrants  of  the  county  commissioners, 
for  the  choice  and  election  of  a  regis- 
ter of  deeds  for  said  county  and  regis- 
try district;  that  prior  to  the  twenty 
ninth  day  of  December  last  past,  the 
olerks  of  the  respective  towns  and  plan- 
tations in  said  county,  caused  to  be 
delivered  into  tlie  oflice  of  the  clerk 
of  the  county  commissioners,  fair 
co])ies  of  the  lists  of  votes  aforesaid, 
attested  by  the  selectmen  and  clerks 
of  said  towns,  and  by  the  assessors 
and  clerks  of  said  plantations,  and 
duly  sealed  up  in  open  town  or  plan- 
tation meeting,  to  be  by  the  said  com- 
missioners ojiened  and  com|iared  with 
the  like  returns  from  the  several  towns 
and  ]>l;intations  in  said  county;  on  the 
said  twenty  ninth  day  of  December 
lii'^t  fi.'ist,  the  county  commissioners 
aforesaid  of  said  county  of  York,  wlii<'h 
county  commissioners  were,  and  now 
are,  Moses  Swett.  Jolin  Bailey  and 
Timothy    Shaw,    .Ir.,    assembled    at    Al- 
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froil.  in  said  eoiinty,  to  open  and  com 
pare  the  said  rot  urns  of  the  lists  ot 
votes,  given  in  as  aforesaid,  in  the  sev 
eral  towns  and  plantations  in  said 
county;  and  that  they  did  proceed  to 
open  and  compare  said  returns  as  afore- 
said. 

"And  your  petitioner  further  repre- 
sents that  by  the  returns  of  tlio  lists 
of  votes  aforesaid,  duly  signed,  at- 
tested, sealed  up  and  returned  as  afore- 
said, it  then  and  there  appeared,  that 
your  petitioner  had  received  a  majority 
of  the  votes,  so  given  in  by  the  elec- 
tors aforesaid,  for  a  person  to  fill 
the  office  of  register  of  deeds  for  said 
county,  and  was  then  and  there  en- 
titled" to  be  declared  register  of  deeds 
for  said  county,  and  then  and  there 
personally  appeared  before  the  said 
commissioners  and  requested  and  de- 
manded of  the  said  commissioners  to 
be  declared  register  of  deeds  of  the 
said  county;  and  then  and  there  of- 
fered and  was  ready  to  file  the  bond 
and  take  the  oath  required  by  law  of 
the   register   of   deeds. 

"Vet  the  said  commissioners,  un- 
mindful of  their  duty  in  this  behalf, 
and  of  the  requirements  of  the  stat- 
ute in  such  case  provided,  and  dis- 
regarding the  rights  of  your  petitioner, 
wholly  refused  and  neglected  to  de- 
clare your  petitioner  register  of  deeds 
as  aforesaid,  and  still  refuse  and  neg- 
lect so  to  do,  and  did  decide  and  de- 
clare that  no  person  had  a  majority 
of  the  votes  so  returned  as  aforesaid, 
and  that  there  was  no  election  of  any 
person  to  said   office. 

"By  reason  of  which  acts,  doings 
and  omissions  your  petitioner  is  great- 
ly aggrieved;  and  is  wrongfully  de- 
prived and  kept  out  of  said  office  and 
the   emoluments  thereof. 

"Wherefore  he  prays  this  honorable 
court  that  a  rule  of  this  court  may 
issue  to  the  said  county  commissioners 
of  the  county  of  York,  commanding 
them  to  appear  before  this  honorable 
court  and  show  cause,  if  any  they 
have,  why  the  said  county  commission- 
ers refused  and  neglected  to  declare 
your  petitioner  register  of  deeds  as 
aforesaid,  and  why  a  writ  of  man- 
damus should  not  issue  from  this  court, 
commanding  the  said  commissioners  to 
declare  him  register  as  aforesaid. 

"Francis  Bacon." 
"Cumberland,  ss,     Portland,  January  1, 

A.  D.  1847. 


aluue  iianu'd.  and  made  oath  that  tiie 
foregoing  petition  was  true,  according 
to  his  best  knowledge  and  belief.  Be- 
fore  me, 

"G.  F.  Shepley,  Justice  Peace." 

Bacon  r.  York  Countv  Comrs.,  26  Me, 
491. 

4.     Petition  hy  Altorncy  (Icncral  for 

]l'rit,   Ecqitiriiifi    Stoppiiuj    of 

Trains     at      rarlicular     ,St(i- 

tinn. 

"To  the  honorable  superior  court,  now 

in  session  at  New  Haven,  within  and 

for   the   county   of   New   Haven. 

Comes  Kleazer  K.  Foster,  the  attor- 
ney for  the  state  of  Connecticut,  with- 
in and  for  New  Haven  County,  and  re- 
spectfully represents  that  the  New 
Haven  &  Northampton  Company  is, 
and  for  more  than  thirty  years  last 
past  has  been,  a  corporation  duly 
created  by  the  laws  of  the  state  of 
Connecticut,  and  that  said  company 
has  an  office  for  the  transaction  of 
business  and  is  located  in  the  town 
and  county  of  New  Haven,  and  that 
said  corporation,  by  an  act  of  the  gen- 
eral assembly  passed  May  session,  1846, 
was  duly  authorized  to  construct  a 
railroad  from  said  New  Haven,  north- 
erly along  the  line  of  the  said  com- 
pany's canal,  to  the  town  of  Farming- 
ton,  in  Hartford  county,  and  that  said 
company,  in  accordance  with  the  terms 
and  provisions  of  said  act,  did  con- 
struct and  put  in  operation  a  railroad 
from  said  New  Haven  to  said  Farm- 
ington,  passing  through  the  town  of 
Cheshire  in  New  Haven  county,  which 
road  has  been  operated  by  said  cor- 
poration since  the  1st  day  of  June, 
1848,   to  the  present  time. 

"And  The  said  attorney  avers  that 
said  corporation,  in  the  year  1848,  es- 
tablished a  station,  for  the  purpose  of 
the  reception  and  delivery  of  passen- 
gers and  freight,  commonly  called 
'Brooks'  Station,'  at  a  point  on  and 
along  the  line  of  the  railroad  in  said 
Cheshire,  and  that  said  corporation,  and 
all  persons  operating  said  railroad, 
with  its  consent,  have  from  the  1st 
day  of  July.  1848,  to  the  1st  day  of 
August,  1869,  continued  said  station, 
so  established  as  aforesaid,  and  have 
during  all  that  period  received  and  de- 
livered passengers  and  freight  at  said 
station. 

"And  the  said  attorney  further 
avers,  that  on  the  1st  day  of  August, 
1869,   and   ever  since   that   day  hither- 
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said  station,  contrary  to  the  statute  in 
such  case  made  and  provided,  and  has 
ceased  to  stop  its  trains,  running  over 
said  road,  at  said  station,  to  the  great 
discomfort,  annoyance  and  inconven- 
ience of  the  public. 

"And  the  said  attorney  avers  that 
the  railroad  commissioners  have  never 
approved  of  such  abandonment  of  said 
station  by  said  company,  nor  has  a 
public  hearing  been  had  by  them  to 
approve   of   such   abandonment. 

"Wherefore' the  said  attorney  moves 
this  honorable  court  to  issue  a  writ  of 
mandamus  requiring  and  enjoining  the 
said  corporation  to  discontinue  its 
abandonment  of  said  station,  and  to 
stop  its  trains,  passing  over  said  rail- 
road, and  by  said  station,  at  said  sta- 
tion, for  the  reception  and  delivery  ot 
passengers  and  freight,  or  to  signify 
cause  to  the  contrary  thereof  to  this 
court.  And  your  petitioner  will  ever 
pray.  Dated  at  New  Haven,  the  11th 
day  of  November,  1869."  State  v.  New 
Haven  &  N.  Co.,  37  Conn.  153. 

n.     Orders. 

A.     Order  for  Mandamus   (a). 
The   People   ex.    rel.    A.   B.   v.    C.   D. 

On  reading  and  filing  the  affidavits 
of  A.  B.  and  others  in  this  cause,  and 
on  motion  of  E.  F.,  of  counsel  for  the 
relator,  it  is  ordered  that  a  mandamus 
issue  out  of,  aod  under  the  seal  of 
this  court,  directed  to  the  said  C.  D., 
commanding  him  forthwith  to  deliver 
to  the  said  A.  B.  all  books  and  papers, 
and  everything  appertaining  to  the  of- 
fice of  (clerk  of  the  county  ot 
■ ) ;  or  that  he  show  cause  be- 
fore the  justices  of  this  court,  at,  etc., 

on   the  day  of  next, 

whv    he    should    not    deliver    the    same. 
Burr.  App.  579,  §11 34a. 
Order  for  Mandamus  (h). 

The  honorable  John  C.  Watrous,  dis- 
trict judge  of  the  United  States  for 
the  district  of  Texas,  having  filed  a 
return  to  the  rule  granted  at  the  last 
term  in  this  case,  requiring  him  to 
appear  and  show  cause,  if  any  he  had, 
why  a  mandamus  should  not  be  award- 
ed, requiring  and  commanding  him  to 
cause  the  decree  rendered  by  the  said 
court,  on  the  25th  day  of  February, 
A.  D.  1854,  in  a  certain  cause  therein 
then  depending,  between  the  said  Union 
Bank  of  Louisiana,  as  complainant, 
and  .losiah  S.  Stafford  and  Jeannettc 
Kirkland  Stafford,  his  wife,  as  defend-  , 


ants,  to  be  at  once  carried  into  execu- 
tion, according  to  the  terms  thereof, 
notwithstanding  the  appeal  from  said 
decree,  taken  by  the  said  defendant  to 
this  court,  and  the  order  of  the  said 
court  that  the  appeal  bond  filed  by  the 
said  defendants,  on  the  said  appeal, 
operated  as  a  supersedeas  to  the  said 
decree   of   the   said   court. 

And  the  cause  shown  appearing  in 
the  following  statement  returned  by 
the  said  district  judge,  namely:  (here 
was  inserted  return  of  respondent). 

And  after  due  deliberation  there- 
upon, had.  it  appearing  to  the  court 
that  it  was'the  duty  of  the  judge,  in 
allowing  the  appeal,  to  take  security 
on  the  api)cal  in  the  sum  decreed,  and 
not  having  done  so,  that  the  appellant 
was  not  entitled  to  a  supersedeas  ot 
any  process  necessary  to  carry  the  de- 
cree into  execution,  and  that  the  judge 
was  bound  to  issue  the  proper  process 
on  the  application  of  the  complainant. 
It  is  therefore  now  here  directed  anrl 
ordered  by  this  court  that  a  mandamus 
be  awarded  to  the  district  judge  ot 
the  United  States  for  the  district  of 
Texas,  requiring  and  commanding  the 
said  judge  forthwith  to  carry  the  afore- 
said decree  of  the  said  district  court 
of  the  25th  of  February,  A.  D.  1S54, 
into  effect.  Stafford  v.  Union  Bank,  17 
How.    (U.   S.)   275,  15  L.   ed.   101. 

B.  Order  Denyinrf  Peremptory  H'rit 
of  Mandamus. 

"This  day  came  again  the  parties  by 
counsel,  and  the  court  having  mature- 
ly considered  the  petition  of  the  plain- 
tiff, the  demurrer  and  answer  of  the 
defendant,  and  argument  of  counsel, 
is  of  opinion  that  where  the  corpora- 
tion court  has,  under  the  provisions 
of  sec.  666  of  the  code,  as  amended  bv 
Acts  of  1897-8,  p.  343,  decided  that  an 
additional  survey  need  not  be  made 
because  a  sufficient  description  of  the 
lot  can  be  obtained  from  the  records, 
tTiere  is  no  necessity  for  a  report  by 
the  city  engineer,  since  any  report 
made  by  him  without  a  survey  would 
only  show  what  the  court  has,  by  dis- 
pensing with  the  survey,  declared  suffi- 
ciently appears  by  the  record.  It  i3 
therefore  considered  that  the  prayer  of 
said  petition  for  a  mandamus  be  de- 
nied, and  the  petition  dismissed,  and 
that  the  defendant  recover  against  the 
plaintiff  his  costs  by  him  about  his 
defense  herein  expended."  Glenn  V. 
Cutshaw,  96  Va.  677,  33  S.  E.  1015. 
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IIL      Alternative    Mandamus. 

A.  .tlttrniitivc    Minitldiiius    to     Court 

of  Common  PUa.^,  Commaudiii;/ 
Snilin;/    of   Bill    of   Excvptionif. 
The  people  of  the  state  of  Mew  YoiK, 
to  the  jiidj;;es  of  the  court  of  conimou 
pleas    for    the    couuty    of    (Westches- 
ter),  greeting: 

Whereas  it  has  been  lately  repre- 
senleil  to  us,  in  our  sui>renie  court  ol 
judicature,  before  our  justices  thereof, 
ou  the  part  and  behalf  of  J.  K.,  that 
at  a  court  of  coninioii  pleas,  held  in 
and  for  the  county  of  (Westchester), 
at,  etc.,  on,  etc.,  a  certain  suit,  then 
and  there  pendinjj  in  the  said  court  of 
common  pleas,  before  you,  the  said 
judfjes,  wliereiu  J.  K.  was  appellee  and 
S.  K.,  appellant,  was  arjjued  before 
you,  and  a  judj^nient  of  nonsuit  ren- 
dered therein  by  \uu  the  said  judges; 
and  that  the  said  J.  K.,  by  his  counsel 
learned  in  the  law,  did  then  and  there 
except  to  the  opinion  of  you  the  said 
judges,  in  the  said  suit,  and  to  the 
judgment  therein  by  you  so  rendered 
as  aforesaid,  and  did  then  and  there 
write  his  exceptions,  and  tender  the 
same  to  you,  and  request  you  to  allix 
your  seals  to  the  same;  to  which  said 
exceptions  you.  the  said  judges,  refused 
to  aliix  your  seals:  Whereupon  we,  be- 
ing willing  that  justice  should  bo  done 
in  the  premises,  do  command  you,  that 
you,  the  said  judges,  do  allix  your  seals 
to  the  said  bill  of  exceptions  according 
to  the  statute  in  such  case  made  and 
provided;  or  in  default  thereof,  that 
you  make  known  to  us  in  our  supreme 
court  of  judicature,  before  our  said 
justices    thereof,    at    the    capitol    in    tiie 

city    of    Albany,    on    the   day 

of next,    why   you    have    not 

done  the  same.  And  have  j'ou  then 
there  this  writ.  Witness,  Greene  C. 
Bronson,  esquire,  our  chief  justice  at 
the  (court-house  in  the  city  of  Roches- 
ter), the  day  of  ,  in 

the  year,  etc.    Burr.  App.  534,  §1058. 

B.  Alternative   Mandamus   to   a   Cor- 

poration, To  Admit  an  Alder- 
man Into  Office. 
The  people  of  the  state  of  New  York, 
to  the  mayor,  aldermen  and  common- 
alty of  the  city  of  ,  greet- 
ing: 
Whereas  A.  B.  was  duly  elected  one 

of  the  aldermen   of  the ward 

of  the  said  city,  to-wit,  on,  etc.,  at, 
etc.,  and  by  the  .said  mayor  or  recorder 
of    the    said    city    in    presence    of   you, 


the  said  aldermen  and  commonalty, 
ought  to  be  admitted  and  sworn  into 
the  said  ollice  of  alderman;  neverthe- 
less, you,  not  being  ignorant  of  the 
l)rcmises,  but  disregarding  your  duty 
therein,  have  not  only  refused  (though 
thereto  recpiired  by  the  said  A.  B.) 
to  cause  the  said  A.  B.  to  bo  sworn 
and  admitted  into  the  said  otfice  of 
alderman,  in  manner  aforesaid,  but  yet 
do  refuse  so  to  do,  in  contempt  of  us 
and  to  the  great  damage  of  the  said 
A.  B.,  as  by  his  complaint  we  have 
understood:  We  therefore,  being  willing 
that  speedy  justice  should  be  done  in 
this  behalf,  do  command  and  firmly  en- 
join _  you,  that  immediately  after  the 
receipt  of  this  writ,  you  do  cause  the 
said  A.  B.  to  be  duly  sworn  and  ad- 
mitted into  the  said  ollice  of  alder- 
man; or  to  signify  the  cause  to  us  why 
you  cannot,  or  will  not  cause  the  said 
A.  B.  to  be  so  sworn  and  ailmitted  as 
aforesaid;  lest  in  your  default  coni- 
])laint  should  again  come  to  us.  And 
how  you  shall  have  executed  this  our 
writ  make  known  to  our  justices  of 
our  supreme  court  of  judicature,  at  the 
(capitol  in  the  city  of  Albany),  on 
the  Monday   (or  Tuesday)    of 


next.      And    have    you    then 

there  this  writ.  Witness,  Greene  C. 
Bronson,  esquire,  our  chief  justice  at, 
etc.   (teste  in  the  usual  form). 

E.  R,  attorney. 
— '-'"  -^^-— — ^— ^_    c  lories 

Burr.    App.    534,  '§1058a. 

C.     Alternative    Writ     of     Mandamus 
Directing  Expenditure  of  School 
Moneys. 
The    state    of    Ohio,    Hamilton    county. 
To    the    city    of   Cincinnati,    and    the 
city  council'  thereof,  greeting: 
Whereas,    it    has    been    suggested    to 
us,   that  you   have   refused   to  issue   an 
order    directing    the    treasurer    of    the 
said  cify  to  pay  certain  sums  of  money, 
alleged    to   be    due   as   follows,   to-wit: 
The  sum  of  six  dollars,  to  the  trustees 
of  New  Street  Church,  for  two  months' 
rent  of  school  room;  the  sum  of  twen- 
ty   dollars,    to    the    trustees,    of    JNorth 
Church,  for  two  months'  rent  of  school 
room;   the  sum   of  seven   dollars  to  the 
trustees   of  the   Union    iiaptist   Church, 
for   one    month's   rent   of   school   room; 
to  Martha  S.  Whipple,  the  sum  of  twen- 
ty    dollars,    for    one    month's    salary    as 
teacher;    to    Peter   Clarke,   the    sum    of 
twenty  dollars,  for  one  month's  salary 
as   teacher;    to   William   K,   Casey,   one 
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month's  salary  as  teacher,  the  sum  of 
t-wenty  dollars;  to  O.  J.  B.  Nickens, 
the  sum  of  sixty  dollars,  for  two 
months'  salary  as  teacher;  the  correct- 
ness of  which  several  sums  of  money 
had  been  certified  to  you  by  the  board 
of  directors  of  common  schools  for  the 
eastern  and  western  districts  of  the 
city  of  Cincinnati.  Now,  therefore,  we 
being  willing  that  full  and  speedy  jus- 
tice should  be  done  in  the  premises,  do 
command  you  that  you  issue  an  order 
directing  the  treasurer  of  said  city  to 
pay  the  said  several  sums  of  money, 
so  certified,  as  herein  before  stated, 
or  that  you  appear  before  tlie  judges 
of  our  supremo  court,  sitting  within 
and  for  the  said  county  of  Hamilton, 
at  the  court-house  in  said  county,  on 
the  3  8th  day  of  May,  1850,  at  nine 
o'clock  a.  m.  of  said  day,  to  show 
cause  why  you  refuse  to  do  so. 

Witness,  Isaac  G.  Burnet,  clerk  of 
our  supreme  court,  at  Cincinnati,  tliis 
16th  day  of  May,  A.  D.  1850. 

Isaac    G.    Burnet,    clerk. 
Per  S.  G.  Burnet,  deputy. 
(L.   S.) 

State  r.  Cincinnati,  19  Ohio  178,  18^. 

IV.     Return  to  Mandamus. 

'I'he   answer   of   the   mayor,   aldermen 

and  commonalty  of  the  city  of ■ 

within   mentioned. 

\Vc,  the  said  mayor,  aldermen  and 
commonalty  do  humbly  certify  to  the 
justices  within  mentioned,  that  the 
within  named  A.  B.  was  not  elected 
an  (alderman)  as  by  the  within  writ 
is  within  alleged;  and  therefore  we 
could  not  cause  him  to  be  sworn  nor 
admitted,  as  by  that  writ  we  were 
within   commanded. 

C.    D.,   mayor    (seal). 

Burr.  A  pp.  578,  §1131. 

Feturn  to  Writ  of  Mandamus   (h). 

"To    the    honorable    supreme    court    of 

the    slate   of   Texas: 

"The  district  judge  of  the  twenty- 
second  judicial  district  of  the  state  of 
Texas,  for  return  to  the  alternative 
writ  of  mandamus  iicretororc  issued 
by  aaid  court  against  him  on  api)lica- 
tion  madi'  by  tlu-  bakers,  says  (here 
insert  facts  u|)on  whicli  respondent  re- 
lies for  refusing  request  of  petitioner). 

"Wliercfore  this  respondent  jiraya 
that  the  hnnoralde  court  will  make 
such   order  in   the  premises  as  shall   be 


required    by    the    law,    and     that     thja 
respondent   may  be   hence   dismissed. 
"G.  H.  Xoonan,  respondent." 
Garza   v.  Baker,  58  Tex.  483. 

V.     Peremptory  Mandamus. 

(Where  a  pcrcmptorj'  mandamus  has 
been  allowed  after  an  alternative  writ, 
the  form  will  be  the  same  as  that  of 
the  first  writ,  adding  after  the  words 
"as  by  his  complaint  we  have  under- 
stood" (or  are  here  informed),  the  fol- 
lowing: "and  which  complaint  we  have 
adjudged  to  be  true,  as  appears  to 
us  of  record;"  omitting  also  tne  alter- 
native clause  to  show  cause.  Where 
a  peremptory  writ  is  granted  in  the 
first  instance,  it  is  issued  in  the  fol- 
lowing form): 

The  people,  etc.,  to  the  (judges  of  the 
court  of  common  pleas,  for  the  city 
and  county  of  New  York),  greeting: 
Whereas    E.    M.    B.    lately    recovered 

a    judgment    for   the    sum    of 

dollars,  against  one  I.  G.,  which  said 
judgment  was  entered  of  record  in  the 
said  court  of  common  pleas  on  the 
day    of    last;     and 


upon  which  said  judgment- a  writ  of 
fieri  facias  was  issued;  and  afterwards 
a  levy  made  by  virtue  of  the  said  fieri 
facias   upon   the   goods   and  chattels  oi 

the  said  I.  G.,  to-wit,  on  the  • 

(lay  of  ;   and  whereas  we  have 

been  informed  from  the  complaint  of 
the    said    E.,    that    a    rule   was    granted 

by  you   during   the   last  term 

of  the  said  court  of  common  pleas, 
setting  aside  the  said  fieri  tacias,  to 
the  great  damage  and  grievance  of 
the  said  E.:  We,  therefore,  being  willing 
that  due  and  speedy  justice  should  be 
done  to  the  said  E.  in  this  behalf, 
as  it  is  reasonable,  do  command  you, 
firmly  enjoining  you,  that  immediately 
after  the  receipt  of  this  our  writ,  you 
do,  without  delay,  vacate  and  cause 
to  be  vacated,  the  said  rule  granted  liy 

you   at    the   said   last term    of 

the  said  court  nl'  <'ommon  pleas,  that 
the  same  coni|il,iiiil  may  not,  by  your 
defiiult,  be  again  repe:ited  to  us;  and 
how  you  shall  have  executed  this  our 
writ  make  known  to  us  before  our  jus- 
tices, at,  etc.,  on,  etc.,  next  (the  return 
(lay),  then  and  there  returning  this  our 
v.iit,  upon  peril  that  may  fall  .t  hereon. 
Witness,  etc.  (teste  as  in  the  alterna- 
tive  writ). 

,  clerks. 

1  F*.  F.,  attorney. 

I      Burr.  A  pp.  *535,  §1()5<). 
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soss  tlu>  daiiiajxi'w  wliicli  the  siiid  A.  ii. 
liatli  siistaiiiotl  by  reason  of  his  not 
being  sworn  and  admitted  into  the  said 
oilieo,  as  allef^ed  in  tlie  said  writ,  over 
and  above  his  costs  and  cluirgcs,  by  liini 
about  iiis  suit  in  tliis  bolialf  expended, 
at  (five  luindred)  dollars,  and  for  those 
eosts  and  char<jes  to  six  cents. 
Whoreuiion  the  said  A.  H.  prays  jiidK" 
nuMit,  and  also  the  people's  writ  of 
peremptory  mandamus  to  be  directed 
to  the  said  mayor,  aldermen  and  com- 
monalty, commanding  them  to  cause  the 
said  A.  B.  to  be  sworn  and  admitted 
into  the  said   ofllce   of  alderman,   etc. 

Therefore  it  is  considered  that  the 
said  A.  B.,  recover  against  the  «aid 
mayor,  aldermen  and  commonalty,  his 
damages  aforesaid  by  the  jurors  afore- 
said,   in    form    aforesaid     found,     and 

also    dollars      and      

cents  for  his  cost  and  cJiarges,  by  the 
court  now  here  adjudged  of  increase  to 
the  said  A.  B.  and  with  his  assent; 
which  said  damages,  costs  and  charges, 
in  the  whole  amount  to  dol- 
lars and  cents;  and  it  is  fur- 
ther considered  that  the  people's  writ 
of  peremptory  mandamus  do  forthwith 
issue,  directed  to  the  said  mayor,  alder- 
men and  commonalty,  commanding 
them,  upon  pain  and  peril  that  shall 
fall  thereon,  to  cause  the  said  A.  B. 
to  be  immediately  sworn  and  admitted 
into  the  aforesaid  office  of  alderman, 
according  to  the  command  of  the  said 
former  writ  of  alternative  mandamus, 
etc. 

(If,  instead  of  pleading,  the  relator 
demurs  to  the  return,  the  record  will 
resemble  that  on  an  ordinary  demur- 
rer.)     Burr.  App.   523,   §1047: 

VII.     Executions. 

A.     lirecution   on   Mandamus   for  de- 
lator. 
The    people,    etc.,    to    the    sheriff,    etc., 
greeting: 

We  command  you,  that  of  the  goods 
and  chattels  of,  etc.  (the  parties  against 
whom  the  writ  issues)  in  your  county 
you  cause  to  be  made dol- 
lars  and cents,    which   lately 

in  our  supreme  court  of  judicature,  be- 
fore our  justices  thereof,  were  adjudged 
to  A.  B.  as  well  for  his  damages  by 
him  sustained  by  reason  ot  his  not 
being  sworn  and  admitted  into  the  of- 
fice  of    (an    alderman    of   the 

elected   an    (alderman),  in   manner  and    ward    of    the    city    of ),     (or 

form  .as    by    the    said    writ    of    man-    otherwise,    according    to    the    case),    as 
damns  is  within  alleged;   and  they  as-  I  for  his  costs  and  charges  by  him  laid 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


VI.     Judgiucut  Record    on    Mandamus. 

ricas  before  the  justices  of  tlie  su- 
premo court  of  judicature  of  the  peo- 
ple of  the  state  of  New  York,  at  the 
(capitol  in  the  city  of  Albany),  of  the 
term  of  (.lanuary).  in  the  year  one 
thousand  eight  hundred  and  (forty-six). 

Witness  ,  esquire,  Chief  .lus- 

tioo. 

,  clerks. 

State  of  New  York,  ss.:  The  people  of 
the  state  of  New  York,  sent  to  (the 
mayor,   aldermen  and   commonalty   ot 

the"  city  of )  their  writ  close 

in  these  words,  to-wit:  The  people 
of  the  state  of  New  York,  etc.  (here 
copy  the  mandamus,  including  the 
signatures,  and  then  the  return  as  fol- 
lows) : 
The   answ^er   of   the   mayor,   aldermen 

and  commonalty  of  the  city  of 

within  mentioned. 

We,  the  said  mayor,  aldermen  and 
commonalty,  do  humbly  certify  to  the 
justices  within  mentioned,  that  the 
within  named  A.  B.,  was  not  elected  an 
(alderman)  as  by  the  within  writ  is 
within  alleged;  and  therefore  we  could 
not  cause  him  to  be  sworn  nor  ad- 
mitted, as  by  that  writ  we  were  within 
commanded. 

C.    D.,    mayor    (Seal). 
(If  the   relator  pleads  to  the   return, 
and  an  issue  in  fact  is  produced  there- 
on,  the   entries   on    the    record   will   be 
as  follows): 

And  rrow  at  this  day,  to-wit,  on,  etc., 
before  the  justices  aforesaid,  at,  etc., 
come  as  well  the  said  A.  B.,  by  E.  V., 
his  attorney,  as  the  said  mayor,  alder- 
man and  commonalty,  by  G.  H.,  their 
attorney.  And  the  said  A.  B.  by  his  said 
attorney  says,  that  he  was  duly  elected 

an   (alderman  of  the  ward  of 

the  said  city),  as  in  the  said  writ  is 
above  alleged;  and  this  the  said  A.  B. 
prays  may  be  inquired  of  by  the  coun- 
try. And  the  said  mayor,  aldermen 
and  commonalty,  by  their  said  attorney, 
do  the  like,  etc. 

Therefore  the  issue  above  joined  is 
ordered  by  the  said  supreme  court  to 
be  tried  at,  etc.  (usual  order  for  trial 
at  the  circuit). 

Afterwards,  to-wit,  etc.  (the  postea 
is  here  entered  in  the  usual  form,  to 
the  words,  "say  upon  their  oaths;" 
iifter  which  the  record  proceeds  as  fol- 
lows):   that    the    said    A.    B.    was    duly 
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out  and  expended  in  and  about  the 
prosecution  of  our  certain  writ  of  man- 
damus in  that  behalf  issued;  and 
whereof  the  said  (the  parties  proceeded 
against),  are  convicted,  as  appears  to 
us  of  record;  and  if  sufficient  goods 
and  chattels  of  the  said,  etc.,  cannot 
be  found,  then  (of  the  real  estate,  etc., 
as  in  the  ordinary  fi.  fa.  to  the  end). 
Burr.  App.   518,   §'l039a. 

B.     Execution  for  Defendant  on  Man- 
damus. 
The  people,  etc.,  to  the  sherifP,  etc.: 

We  command  you,  that  of  the  goods 
and  chattels   of  A.  B.   in  your   county, 

you  cause  to  be  made  dollars 

and    cents,    which    lately    in 

our  supreme  court  of  judicature,  before 
our  justices  thereof,  were  adjudged  to 
(the  parties  against  whom  the  writ  was 
issued),  for  their  costs  and  charges  by 
them  laid  out  and  expended  in  and 
about  their  defense,  to  our  certain  writ 
of  mandamus,  and  whereof  the  said  A. 
B.  is  convicted,  as  appears  to  us  ot 
record:  and  if  sufficient  goods,  etc.  (as 
in  the  ordinary  fi.  fa.).  Burr.  App. 
519,  §1039b. 


MANDATE. 

I.  Mandate,  United  States  Supreme 
Court  to  State  Court,  815 

n.  Mandate,  Appellate  Court  to  Com- 
mon Pleas,   sWi 

m.  Mandate,  United  States  Supreme 
Court   to   District   Court,    Mtl 

rV.  Mandate  of  State  Supreme  Court, 
SKi 

L     Mandate,    United    States    Supreme 

Court  to  State  Court. 
"The  United  States  of  America,  ss. 
The  president  of  the  United  States 
of  America,  to  the  president  of  the 
senate  of  the  state  of  is'ew  York, 
the  senators,  chancellor  and  justices 
of  the  supreme  court  of  the  said 
state,  being  the  judges  of  the  court 
for  the  trial  of  impeachments  and 
correction  of  errors,  holden  in  and 
for  the  said  state  of  JMew  York, 
greeting: 

''Whereas,  lately,  in  the  court  for 
the  trial  of  impeachments  and  correc- 
tion of  errors,  holden  in  and  for  the 
state  of  New  York,  before  you,  or 
some  of  you,  in  a  cause  between 
Charles  A.  Davis,  plaintifT  in  error, 
and  Isaac  Packard,  Henry  Disdior,  and 
William   Morphy,   defendants   in   error; 


the  judgment  of  the  said  court  for  the 
trial  of  impeachments  and  correction 
of  errors  was  in  the  following  words, 
to-wit:  'Therefore,  it  is  considered  by 
the  said  court  for  the  correction  of  er- 
rors, that  the  judgment  of  the  supreme 
court  aforesaid  be,  and  the  same  is 
hereby  in  all  things  affirmed.  It  is 
further  considered  that  the  said  defend- 
ants in  error  recover,  against  the  plain- 
tiff in  error,  their  double  costs,  ac- 
cording to  the  statute  in  such  case 
made  and  provided,  to  be  taxed  in  de- 
fending the  writ  of  error  in  this  cause, 
and  also  interest  on  the  amount  recov- 
ered, by  way  of  damages,'  as  by  the 
inspection  of  the  transcript  of  the  rec- 
ord of  the  said  court  for  the  trial  of 
impeachments  and  correction  of  errors, 
which  was  brought  into  the  supreme 
court  of  the  United  States  by  virtue 
of  a  writ  of  error,  agreeably  to  the  act 
of  congress  in  such  case  made  and 
provided,  fully  and  at  large  appears. 
And  whereas,  in  the  present  term  of 
January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty- 
three,  the  said  cause  came  on  to  be 
heard  before  the  said  supreme  court, 
on  the  said  transcript  of  the  record, 
and  was  argued  by  counsel;  on  con- 
sideration wliereof,  it  is  the  opinion 
of  this  court  that  the  plaintiff  in  er- 
ror, being  consul-general  of  the  king 
of  Saxony,  exeuij)ted  him  from  being 
sued  in  the  state  court;  by  reason 
whereof,  the  judgment  rendered  by  the 
court  for  the  trial  of  impeachments 
and  correction  of  errors  is  erroneous. 
Whereupon,  it  is  ordered  and  adjudged 
by  this  court  that  the  judgment  ot 
the  said  court  for  the  trial  of  im- 
peachments and  correction  of  errors  be, 
and  the  same  is  hereby  reversed;  and 
that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  court, 
with  dirctions  to  conform  its  judgment 
to  the  opinion  of  this  court. 

"You,  therefore,  are  hereby  com- 
manded that  such  further  proceedings 
be  had  in  said  cause,  as  according  to 
right  and  justice,  and  in  conformity 
to  the  opinion  and  judgment  of  said 
supreme  court  of  the  United  States, 
and  the  laws  of  the  United  States, 
ought  to  be  had,  the  said  writ  of  error 
notwithstanding. 

"Witness,  the  hnuorubh'  .John  Mar- 
shall, chief  justice  of  said  supreme 
court,  the  second  Monday   of  January, 

Vol.  IX 


MO 


MANDATE 


in   tho  yoar  of  our   Lord   one   tliousjiini 
eifjlit    luimlrt>(l    :uul    thirty-throe. 

William    Thiuiias   Carroll, 
"Clork    of    the    supriMiio    court    of    the 

Unit  oil  States.'' 

l")avis  r.  Tackard.  S  Tot.  (T.  S.)  niL', 
8  L.  ed.  9-u. 

II.  Mandate.  Appellate  Court  to  Com- 

nion  Pleas. 
'•District     court,    tfeptriiilMM-     i  iiiii,    A. 
.     D.   1S74. 

"This  day  this  cause  came  on  to  be 
heard  upon  "the  petition,  transcript  and 
record,  and  errors  assigned,  and  was 
argued  by  counsel,  and  the  court  be- 
ing fully  advised  in  the  premises,  do 
find  tliat  there  is  error,  and  do  order 
and  adjudge  that  the  .iudgment  in  the 
court  of  common  pleas  in  favor  ot 
Elizabeth  Morris,  against  the  said  Da- 
vid Stevenson  and  Elizabeth  Stevcn- 
son,  be,  and  the  same  is  hereby,  re- 
versed and  held  for  naught.  And  it 
is  further  ordered  that  this  cause  be 
remanded  to  the  court  of  common  pleas 
for  further  proceedings."  Stevenson 
V.  Morris,   37  Ohio  St.   10. 

III.  Mandate  from  United  States  Su- 

preme Court  to  District  Court. 
Mandate   supreme  court    United  States. 
United    States    of    America,    ss.      To 
the    president    of   the    United    States 
of    America,    to    the    honorable    the 
judge    of    the    district    court    of    the 
United    States    for    the    northern    dis- 
trict   of   California,   greeting: 
Whereas  lately,   in   the  district   court 
of  the   United   States  for  the  northern 
district    of    California,    before    you,    in 
a    cause    between    the    United    States, 
appellants,  and  John  C.  Fremont,  claim- 
ant   and    appellee;    the    decree    of    the 
said   district   court   was   in    the   follow- 
ing words,   namely: 

This  cause  coming  on  to  be  heard  at 
the  above  stated  term,  on  appeal  from 
the  final  decision  of  the  commissioners 
to  ascertain  and  settle  private  land 
claims  in  the  state  of  California,  under 
the  act  of  congress  approved  March  'd, 
1851,  upon  the  transcript  of  the  pro- 
ceedings and  decision,  and  the  papers 
and  evidence  on  which  said  decision 
was  founded,  and  also  upon  the  testi- 
mony and  depositions  taken  before  this 
court,  and  the  arguments  of  counsel 
for  the  United  States  and  for  the  claim- 
ant being  heard,  it  is  ordered,  adjudged, 
and  decreed,  that  the  decision  of  the 
said  commissioners  be  in  all  things  re- 
versed and  annulled,  and  that  the  said 


tlaim  be  held  invalid  and  rejected, 
"as  by  the  inspection  of  the  transcript 
of  the' record  of  the  said  district  court 
which  was  brought  into  the  supreme 
court  of  the  United  States,  by  virtue 
of  an  appeal  agreeably  to  the  act  of 
congress  in  such  cases  made  and  pro- 
vided,   fully    and    at    large    appears. 

And  whereas  in  the  present  term  of 
December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-four, 
the  said  cause  came  on  to  be  heard 
before  the  said  supreme  court  on  the 
said  transcript  of  the  record,  and  was 
argued  by  counsel,  on  consideration 
whereof  it  is  the  ojiinion  of  this  court 
that  the  claim  of  the  petitioner  to  the 
land  as  described  and  set  forth  in  the 
record  is  a  good  and  valid  claim. 
Whereupon  it  is  now  here,,  ordered,  ad- 
judged, and  decreed,  by  this  court,  that 
the  decree  of  the  said  district  court 
in  this  case  be  and  the  same  is  hereby 
reversed,  and  that  this  cause  be  and 
the  same  is  hereby  remanded  to  the 
said  district  court  for  further  proceed- 
ings to  be  had  therein,  in  conformity 
to    the    opinion    of   this    court. 

You,  therefore,  are  hereby  com- 
manded that  such  further  proceedings 
be  had  in  said  cause,  in  conformity  to 
the  opinion  and  decree  of  this  court 
as  according  to  right  and  justice,  and 
the  laws  of  the  United  States,  ought 
to  be  had,  the  said  appeal  notwith- 
standing. 

Witness  the  Honorable  Roger  B. 
Taney,  chief  justice  of  said  supreme 
court,  the  first  Monday  of  December, 
in  the  year  of  our  Lord  one  thousand 
eight    hundred    and   fifty-four. 

Wm.  Thomas  Carroll, 
Clerk    Supreme    Court    of     the     United 
States. 

Indorsed:  Filed,  June  4,  1855.  John 
A.  Monroe,  clerk.  By  W.  H.  Chevers, 
deputv. 

Uni'ted  States  v.  Fremont,  18  How. 
(U.  S.)  30,  15  Lr.  ed.  302. 
rv.  Mandate  of  State  Supreme  Court. 
"And  now,  at  this  day,  this  cause 
being  called,  and  having  been  hereto- 
fore argued  and  submitted,  and  taken 
under  advisement  by  the  court,  and  all 
and  singular  the  law  and  promises  be- 
ing bv  tlie  court  here  seen,  heard,  un- 
derstood, and  fully  considered,  the 
opinion  of  the  court  herein  is  delivered 
by  Field,  C.  J.,  Cope,  J.,  concurring, 
to  the  elTect  that  the  judgment  of  the 
court    below    be    reversed,    with    direc- 


Sce  "How  To  Use  This  Volume,"  Introduction,  page  v. 


MARSHALIXG  ASSET8 


817 


tions  to  enter  judgment  for  the  plain- 
tiff upon  tlie  special  findings  for  the 
premises  in  controversy,  pursuant  to 
the   prayer  of   the   complaint. 

"Whereupon  it  is  now  considiered, 
ordered,  adjudged  and  decreed  by  the 
court  here,  that  the  judgment  of  the 
district  court  of  the  fourth  judicial 
district,  in  and  for  the  county  of  ^an 
Francisco,  in  the  above-entitled  cause, 
be  and  the  same  is  hereby  reversed 
with  costs,  and  said  court  is  directed 
to  enter  judgment  for  the  plaintitt, 
upon  the  special  findings  for  the  prem- 
ises in  controversy,  pursuant  to  the 
praver  of  the  complaint."  Leese  v. 
Clark,  28  Cal.  26. 
Mandate  of   State   Supreme  Court    (ft). 

"This  cause  having  been  presented 
for  argument  at  the  November  term, 
eighteen  hundred  and  sixty-six,  of  this 
court,  and  the  case  having  been  read, 
and  as  well  the  arguments  of  the 
counsel  of  the  respective  parties  heard 
thereon,  and  the  record  and  proceed- 
ings in  the  court  below,  together  with 
the  assignment  of  errors  to  this  court 
having  been  duly  considered  and 
diligently  examined,  and  time  having 
been  taken  to  determine  the  same,  and 
mature  deliberation  having  been  had 
thereon,  and  this  court  being  of  opin- 
ion that,  in  the  giving  of  judgment 
in  this  cause  in  the  court  below  error 
exists — it  is,  therefore,  at  the  present 
March  term  of  this  court  ordered,  ad- 
judged and  decreed,  that  the  said  judg- 
ment of  the  Hunterdon  circuit  court 
in  this  cause  must  be  reversed,  and 
judgment  rendered  for  the  plaintitf  for 
the  amount  of  the  clieck,  with  inter- 
est from  the  death  of  the  testator;  and 
that  the  writ,  return,  and  record  to 
this  co"urt.  and  the  proceedings  there- 
in had,  be  remitted  to  the  said  circuit 
court;  and  that  the  costs  in  this  court 
be    taxed." 

On   motion   of 

B.  Van  Syckel, 
Attorney   of  plaint i(T   in   error. 

Horner  V.  Webster,  33  N.  J,  L.  387. 
MAHIN'P:     IN8URANCB.— See     Insub- 

ANfK. 

MARITIMK  JURrSDICTION.— See  AD- 

MIRALTY. 


ute  upon  courts  exercising  equity  jur- 
isdiction. The  practice  has  been  close- 
ly assimilated  to  that  of  divorce  and 
sometimes  treated  as  a  part  of  that 
subject.  Forms  for  divorce  proceed- 
ings can  be  easily  adapted.  Regard 
must  be  had  to  the  fact  that  the  action 
is  based  upon  the  theory  that  no  valid 
marriage   ever   existed. 

For    forms,    see     Divorce,     and     par- 
ticularly II,  A,   4. 
MARRIED      WOMAN.— See      Husband 

AND  Wife. 


MARRIAGE,    ANNULMENT    OF. 

AV)^^.  -Till'  Jurisdiction  to  annul 
marriages  was  vested  in  rcclesia'^tiral 
courts,  aifd  has  been  conferred  by  stat- 


MARSHALING   ASSETS. 

Bill   for  Marshaling  Assets. 

Humbly  complaining  show  unto  your 
honors  your  orators,  A.  B,  and  C.  i)., 
of.  etc."'  (creditors  of  S.  M.,  late  of, 
etc.,  deceased)  on  behalf  of  themselves, 
and  all  other  unsatisfied  creditors  by 
simple  contract  of  the  said  S.  M.,  who 
shall  come  in  and  contribute  to  the 
expense  of  this  suit.  That  the  said 
S.  M.  was  in  his  lifetime,  and  at  his 
death,  indebted  to  j'our  orators,  as  co- 
partners, in  the  sum  of  $ ,  for 

business  done  by  your  orators  for  him, 
as  his  agents.  And  the  said  S.  M. 
was  also  at  his  death,  indebted  to  sev- 
eral other  persons  by  simple  contract 
or  otherwise,  in  several  other  sums  of 
money.  And  your  orators  furtlier  show 
unto  your  honors,  that  the  said  S.  M. 
was,  in  his  lifetime,  and  at  the  time 
of  his  decease,  seised  in  fee  simple  of 

divers  real  estates,  situate  at  — 

(subject,  as  it  is  alleged,  to  an  an- 
nuity  of  $ payable  to   E.   the 

wife  of  I.  C.  of,  etc.",  who,  together 
with  her  said  husband,  are  two  of  the 
defendants  hereinafter  named);  and 
was  also  possessed  of  considcrnble  per- 
sonal estate,  and  being  so  seized  and 
possessed,  duly  made  and  published  his 
last    will    and    testament     in     writing, 

bearing     date     the     day     ot 

—    (e?  ""cuted    by    him    the    said 

S.  M.,  and  a^^^^ted  in' such  manner  as 
by  law  is  ro'^ired  for  devising  real 
est  sites,  where, ,y  he  devised  all  his  said 
real  estates  to  the  said  10.  ('.  then 
E.  F.,  for  her  life,  with  remainder  to 
R.  B.  of,  etc.  (another  defendant  here- 
inafter named)  tluMi,  ant!  now  an  in- 
fant umier  the  age  of  twenty-one  years, 
his  lieir.^  and  assigns  forever;  and  the 
s;iid  to'itator  thereby  gave  all  his  per- 
sonal estate,  after  payment  of  I's 
funeral  and  testamentary  expenses  and 
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debts,  with  which  he  charged  all  Ins 
Raid  personal  and  real  estates,  to  the 
said  I.  C,  who  he  tliereby  appointed 
solo  executor  of  his  said  will,  as  by 
the  said  will  and  the  probate  copy 
thereof  respectively,  reference  bcinj,' 
thereunto  h:id.  will  more  fully  appear. 
And  your  orators  further  show  unto 
your  honors,  that  the  said  testator  de- 
parted  this   life   on  or  about  , 

witliout  altering  or  revoking  his  said 
will,  leaving  1.  M.  of,  etc.,  another 
defendant  hereinafter  named,  his  uncle 
and  heir  at  law,  and  also  leaving  the 
{•aid  E.  C,  then  E.  1''.,  and  1.  C.  Iiim 
^urviving;  and  the  said  1.  C  soon  after 
the  decease  of  the  said  testator,  duly 
proved  the  said  will  in  the  proper  court, 
and  took  upon  himself  the  execution 
thereof,  and  under  and  by  virtue  of 
such  probate,  possessed  himself  of  all, 
or  most  of  the  personal  estate  of  the 
said  testator.  And  your  orators  fur- 
ther show  unto  your  honors,  that  the 
said  E.  C.  upon,  or  soon  after  the 
death  of  the  said  testator,  entered 
upon,  and  took  possession  of  all  his 
said  real  estates,  and  continued  in  pos- 
Bcssion  thereof,  until  her  marriage  with 
the  said  I.  C  (which  happened  some 
time  ago),  and  ever  since  that  time, 
the  said  I.  C.  in  right  of  the  said 
E.  C.  hath,  been,  and  now  is,  in  the 
possession  or  receipt  of  the  rents  and 
profits  of  all  the  said  estates  devised 
to  the  said  E.  C.  for  her  life.  And 
your  orators  further  show  unto  your 
honors,  that  the  whole  of  your  ora- 
tors' said  debts  remain  due  and  owing 
to  them  respectively,  and  they  have 
therefore  frequently  requested  the  said 
I.  C.  to  account  with  your  orators, 
and  such  other  unsatisfied  creditors  as 
aforesaid,  for  the  personal  estate  of 
the  said  testator,  and  to  apply  the  same 
in  payment  of  their  respective  de- 
mands; and  your  orators  hoped  that 
the  said  personal  estate  would  have 
been  duly  applied  towards  payment  of 
the  said  debts,  so  far'^'s  the  same 
would  extend,  and  that  iny  deficiency 
therein  would  have  been  supplied  out 
of  the  said  real  estate:  But  now  so 
it  is,  may  it  please  your  honors,  the 
said  I.  C.  combining  with  the  said  E., 
his  wife,  R.  B.  and  I.  M.  (charge  con- 
federacy) has  absolutely  refused  to  pay 
any  part  of  the  said  debts  due  to  your 
orators  as  aforesaid,  or  the  demand  ot 
such  other  unsatisfied  creditors  as  afore- 
said, pretending  that  all  the  said  tes- 
tator's   personal    estate     received     by 


him  was  not  sufiicient  to  satisfy  the 
bond,  and  other  specialty  debts  owing 
by  the  said  testator,  at  the  time  of 
his  death;  and  that  he  hath  api)lied 
the  same  in  discharge  of  such  debts. 
Whereas,  your  orators  charge,  that  the 
said  testator's  personal  estate  was 
moro  than  sufiicient  to  satisfy  all  his 
funeral  and  testamentary  expenses  and 
debts,  as  well  those  by  si)ecialty  as 
by  simple  contract,  and  that  it  would 
so  appear,  if  the  said  I.  C.  would  set 
forth  such  account  thereof  as  herein- 
after required,  but  which  he  refuses 
to  do;  and  your  orators  further  ciiarge^ 
that  if  the  said  personal  estate  be  in- 
sullicient  for  the  payment  of  the  spe- 
cialty and  simj)le  contract  debts  of  the 
said  testator,  then  that  the  said  spe- 
cialty debts  ought  to  be  paid  out  of 
the  said  testator's  real  estates;  and  if 
the  said  persoLal  estate,  or  any  part 
thereof,  has  bean  applied  in  payment 
of  any  such  specialty  dcl)ts,  then  that 
your  orators,  and  the  other  creditors 
by  simple  contract  of  the  said  testa- 
tor, are  entitled  in  equity  to  stand  in 
the  place  of  such  specialty  creditors 
against  the  said  real  estates,  and  to 
have  a  satisfaction  thereout,  for  so 
much  of  the  personal  as  has  been,  or 
shall  be  exhausted  by  payment  of  such 
specialty  debts,  and  to  have  the  saiQ 
real  estates,  or  a  sufficient  part  there- 
of sold  for  that  purpose,  and  also 
for  the  purpose  of  supplying  any  de- 
ficiency in  the  said  personal  estate,  for 
the  payment  of  any  of  the  debts  so 
charged  by  the  said  testator  on  his 
said  real  and  personal  estate  as  afore- 
said: But  the  said  1.  C.  and  E.,  his 
wife,  not  only  refuse  to  join  in  any 
such  sale,  but  the  said  I.  C  in  right 
of  the  said  E.,  his  wife,  claims  to  be 
interested  in  the  said  real  estates,  un- 
der the  said  devise  thereof,  unto  the 
said    E.    C.    for    her    life,    and    also    on 

account  of  the  laid  annuity  of  $ 

j)ayable  to  the  said  E.  C.  as  aforesaid, 
and  oppose  a  bale  of  any  part  there- 
of, for  the  purposes  aforesaid.  And 
the  said  R.  B.  alleges  that  he  is  an 
infant,  and  therefore  cannot  join  in 
any  such  sale  as  aforesaid;  and  the 
said  I.  M.  as  heir  at  law  of  the  said 
testator,  disputes  the  validity  of  the 
said  will,  and  refuses  his  concurrence, 
if  necessary,  in  any  such  sale  as  afore- 
said. (Interrogate  to  the  material 
parts  of  the  statement  and  charges 
of  this  bill.)  And  that  the  said  de- 
fendants  I.    C.   and   E.,   his  wife,   may 
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set  forth  in  manner  aforesaid,  a  par- 
ticular rental  or  account,  of  all  and 
singular  the  real  estates  of  ■which  the 
said  S.  M.  was  seized  of  or  entitled 
to  at  the  time  of  his  death;  and  where 
the  same  and  every  part  thereof  are, 
or  is  situate,  and  to  whom  let,  and 
at  what  yearly,  or  other  rent  or  rents; 
and  also  a  particular  account  of  the 
rents  and  profits  of  the  said  estates, 
received  by  or  for  the  use  of  them, 
or  either  of  them,  since  the  death  ol 
Ihe  said  testator.  And  that  the  said 
defendant  1.  C.  may  also  set  forth  an 
account  of  the  said  testator's  personal 
estate,  and  the  amount  and  particulars 
thereof  possessed  by  him,  and  what 
part  thereof  is  now  in  his  hands,  and 
how  much  thereof  has  been  disposed  of 
by  him  in  payment  of  the  said  testa- 
tor's funeral  and  testamentary  ex- 
penses and  debts;  and  what  debts,  and 
to  what  amount,  still  remain  unsatis- 
fied; and  whether  they  are  debts  by 
simple  contract  or  specialty.  And  that 
an  account  may  be  taken,  by  and  un- 
der the  decree  of  this  honorable  court, 
of  the  said  debt  so  due  to  your  ora- 
tors as  such  copartners  as  aforesaid, 
and  all  otlier  debts  which  were  owing 
by  the  said  testator  at  the  time  of 
his  death,  and  which  still  remain  un- 
paid. And  that  an  account  may  also 
be  taken  of  the  said  testator's  persona] 
estate  and  effects  received  by,  or  for 
the  use  of  the  said  1.  C.  as  such  ex- 
ecutor as  aforesaid;  and  that  the  per- 
sonal estate  and  effects  of  the  said  tes- 
tator may  be  applied  in  payment  of  his 
said  debts  in  a  due  course  of  admin- 
istration: And.  that  so  much  thereof 
as  shall  remain,  after  payment  of  the 
said  testator's  debts  by  specialty,  may 
be  applied  in  or  towards  the  payment 
of  the  said  debt  so  due  to  your  orators 
as  aforesaid,  and  the  debts,  of  ail 
other  unsatisfied  creditors  of  the  said 
testator,  by  simple  contract,  who  shall 
come  in  and  contribute  to  the  expense 
of  this  suit,  in  proportion  to  their 
respective  demands;  and  in  case  it  shall 
appear,  that  tlie  whole,  or  any  part  of 
the  said  testator's  personal  estate,  has 
been  exhausted,  or  applied  in  or  to- 
wards the  payment  of  his  specialty 
debts,  and  that  the  residue  thereof  is 
not  sufliciont  to  answer  tlie  debts  ol 
your  orators,  and  the  said  testator's 
other  debts  on  simple  contract;  then 
that  it  may  be  declared  that  your 
orators  and  the  other  creditors  by  sim- 
ple contract  of  the  said  testator,  ought 


to  stand  in  the  place  of  the  said  tes- 
tator's creditors  by  specialty,  who  have 
had,  or  shall  have  a  satisfaction  for 
their  debts  out  of  the  said  personal 
estate,  and  may  have  satisfaction  out 
of  the  said  real  estate  for  so  much  of 
their  respective  debts  as  his  personal 
estate  snail  be  deficient  to  answer,  by 
reason  of  the  same  having  been  ex- 
hausted or  applied,  in  or  towards  the 
payment  of  his  debts  by  specialty; 
and  that  the  same  may  be  decreed  ac- 
cordingly; and  that  the  said  real  es- 
tates may  be  sold  or  mortgaged  for 
that  purpose;  and  that  all  proper  par- 
ties may  be  decreed  to  join  in  such 
sale  or  mortgage;  and  that  the  money 
to  arise  from  such  sale  or  mortgage 
may  be  paid  to  your  orators  and  the 
said  other  creditors  by  simple  contract 
accordingly.  And  that  your  orators 
and  the  said  other  unsatisfied  creditors 
by  simple  contract  of  the  said  testa- 
tor, may  have  such  further  and  other 
relief  in  the  premises  as  to  your 
honors  may  seem  meet,  and  the  cir- 
cumstances of  this  case  require.  May 
it  please,  etc.  (End  by  praying  pro- 
cess of  subpoena  against  I.  C.  and  E., 
his  wife,  R.  B.  and  1.  M.)  Curtis' 
E-q.   Precedents   47. 
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I.  Declaration   for    Negligence,     Not 

Providing  Safe  Place,  si'ii 

II.  Declaration    for   Salary,   Wrongful 

Discharge,   si'i) 

III.  Complaint,  Injured  by  Defective 

MachineiT,  S-0 

IV.  Complaint,   Breach  of  Agreement 

To  Employ,  siin 

V.  Complaint  for  Salary  on  Wrongful 

Discharge,  .S21 

VI.  Complaint  Against  Third  Person, 

Wrongfully  Procuring  Plaintiff's 
Discharge,  S21 

VII.  Complaint,  Wrongful  Discharge, 
Agreement  to  Employ  on  Release 
for  Personal  Injuries,  S21 

VIII.  Notice  of  Injury,  sl':{ 

IX.  Indictment,    Enticing    To    Leave 

Employer,  S2.'^ 

X.  Indictment,    Intimidation    of    Em- 

ploye, S23 

CROSS-REFERENCE: 
Injuries  to  Persons: 

Declaration,  Injury  to  Employe  Using 

Defective    Appliances; 
Complaint,  Injury  to  Employe  by  De- 
fective   Ajipiiance. 
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I.  Declaration.  Negligence  in  Not  Pro- 

viding Safe  Place  for  Employe. 
That  tlio  plaintilT  while  in  the  em- 
ploy of  the  ilefendants  and  in  the  oxer 
cise  of  duo  oare.  "sustained  personal 
iniurv  because  of  the  failing  in  and 
upon"  him  of  the  roof  of  said  tannery 
and  the  piping  and  fixtures  connected 
therewith  and  placed  thereunder.  And 
the  plaintifT  says  that  at  the  time  afore- 
said the  condiiion  of  said  tannery  and 
the  roof  tliereof  was  defective  and  un- 
safe, and  that  said  defective  and  un- 
safe condition  of  said  tannery  and  roof 
had  not  been  discovered  and  remedied 
owing  to  the  negligence  of  the  de- 
fendants and  of  the  person  in  the 
service  of  the  defendants  entrusted  by 
them  with  the  duty  of  seeing  that  said 
tannery  and  roof  were  in  proper  con- 
dition."" Dolan  V.  Alley,  153  Mass. 
3S0,  26  N.   E.  989. 

II.  Declaration,  Action  for  Salary  Up- 

on Wrongful  Discharge. 

"For  that  whereas,  heretofore,  to- 
wit.  on  the  10th  day  of  October.  A.  D. 
1S92.  at  the  city  of  Grand  Eapids,  the 
said  plaintiff,  at' the  defendant 's  request, 
entered  into  an  agreement  with  the  said 
defendants,  whereby  said  plaintiff  bar- 
gained to  work  for  said  defendants  as 
a  traveling  salesman  for  the  term  of 
one  year  from  the  10th  day  of  October, 
1S92,  and  said  defendants,  in  consid- 
eration of  such  services,  agreed  to  pay 
said  plaintiff  for  his  said  services  the 
sum  of  $800  a  year's  services  in  month- 
ly installments  of  $66.66  a  month. 

"And  that  whereas,  the  said  plain- 
tiff entered  into  the  employment  ot 
the  said  defendants  according  to  said 
agreement  on  the  said  lOth  day  ot 
October,  1892,  and  faithfully  and  ener- 
getically performed  his  duty  as  such 
salesman  for  four  months,  and  that 
said  defendants  on,  to-wit,  the  L^th 
day  of  February,  1893,  disregarding  the 
terms  of  their  said  contract,  wrongful- 
ly and  unjustly  discharged  said  plain- 
tiff from  their  employment,  and  that, 
though  said  plaintiff  has  been  willing 
and  ready,  and  now  is  ready,  to  con- 
tinue in  said  emjtloyment,  and  carry- 
out  his  contract  with  said  defendants, 
yet  said  defendants  have  refused,  and 
still  do  refuse,  to  allow  said  plaintitl 
to  do  so,  to  his  damage  $300,  and  there- 
fore he  brings  suit."  Reynolds  f. 
Beeder,  104   Mich.   2Cv),  104  N.   W,   3.5.5. 

Note. — Reversed       aiid       new       Irial 


granted  for  variance,  no  question  as  to 
siitlicieiii'v. 

III.  Complaint  by  Servant  of  Railroad 
Injured  by  Defective  Machin- 
ery. 

I.  That  at  the  time  hereinafter  men- 
tioned, the  defendants,  a  corporation 
duly  organized  under  the  laws  of  this 
state,    were    the    owners    of    a    certain 

railroad,  known   as  Railroad, 

together  witli  the  track,  cars,  loco- 
motives, and  other  appurtenances  there- 
to  belonging. 

II.  That  the  plaintiff,  on  the 
day   of 18 ,    at 


the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  was 
in  the  emplonient  of  the  defendants, 
as  fireman  upon  a  locomotive  engine,  the 
property  of  the  defendants,  driven  by 
steam  upon  their  road;  and  it  was 
tlie  duty  of  the-  defendants  to  provide 
a  good,  safe,  and  secure  locomotive, 
witli  good,  safe,  and  secure  machinery 
and   apparatus. 

III.  That  yet  the  defendants,  not 
regarding  their  duty,  conducted  them- 
sefves  so  carelessly,  negligently,  and 
unskilfully  in  this  behalf,  that  they 
provided  and  used  an  unsafe,  defective, 
and  insecure  locomotive,  of  which  they 
had   notice. 

IV.  That  for  want  of  due  care  and 
attention  to  their  duty  in  that  behalf, 
on  the  day  and  at  the  place  aforesaid, 
and  while"  the  said  locomotive  was  in 
the  use  and  service  of  the  defendants 
upon  their  said  railroad,  and  while 
the  plaintiff  was  on  the  same,  in  the 
capacity  aforesaid,  for  the  defendants, 
the  boiler  connected  with  the  engine 
of  the  said  locomotive,  by  reason  of 
unsafeness,  defectiveness,  and  inse- 
curity thereof,  exploded,  whereby  large 
quantities  of  steam  and  water  escaped 
therefrom    and    fell   upon    the    plaintiff. 

V.  That  by  reason  thereof  the 
plaintiff  became,  and  for  a  long  time 
remained,  ill;   and  was   obliged  to,  and 

did,  expend  about  the  sum  of 

dollars  in  attempting  the  cure  of  him- 
self, and  was  for  a  number  of  weeks 
prevented  from  pursuing  his  business, 
and  was  otherwise  injured,  to  his  dam- 

ajjp    dollars.      1    Abb.    Forms 

4.54. 

IV.     Complaint  Against  Employer  for 
Breach    of    Agreement    To    Em- 
ploy. 
"And    the    plaintiff   says   that    he    is 

a    machinist    of    great    skill    and    long 
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experience;  that  he  was  employed  in 
business  at  Wailuku  in  the  Sandwich 
Islands;  that  the  defendant  engaged 
him  to  abandon  his  said  business  and 
leave  Wailuku  and  come  to  said  Chico- 
pee  to  take  the  position  of  a  foreman 
in  the  employment  and  in  the  man- 
ufacturing establishment  of  the  de- 
fendant as  soon  as  he,  said  plaintiff, 
should  reach  Chicopee;  that  he,  the 
plaintiff,  in  consequence  of  such  en- 
gagement and  by  agreement  with  the 
defendant  for  such  position  as  fore- 
man at  a  good  salary,  did  abandon 
his  said  business  and  come  to  Chico- 
pee, and  offered  himself  to  the  de- 
fendant ready  to  take  the  position  as 
agreed  upon,  but  the  defendant  utter- 
ly refused  to  employ  him  and  would 
not  receive  him  but  turned  him  away, 
whereby  the  plaintiff  lost  much  valu- 
able time,  was  put  to  great  expense 
and  lost  his  business,  which  was  of 
great  value  and  profit  to  him."  ^ioble 
f.   Ames   Mfg.   Co.,   112   Mass.   492. 

V.  Complaint,  Action  for  Salary  and 
Expenses  on  Wrongful  Discharge. 
"Comes  now  the  plaintiff  and  for 
amended  cause  of  action  states  that 
the  defendant  is  a  corporation  doing  a 
general  clothing  business  in  the  city 
of  Cincinnati,  in  the  state  of  Ohio; 
that  on  the  1st  day  of  December,  1S94, 
the  defendant  entered  into  a  written 
contract  with  plaintiff  by  which  it 
agreed  to  employ  the  plaintiff  for  a 
period  of  one  year  from  said  date  as 
a  traveling  salesman  to  sell  defendant's 
goods,  and  agreed  to  pay  plaintiff  as  a 
salary  therefor  $1.20U  per  year  and 
agreed  to  pay  the  same  monthly  at  $100 
per  month  and  to  pay  his  traveling  e  - 
penses  incurred  while  transacting  the 
business  of  defendant,  which  contract 
is  filed  herewith  and  made  a  part  ot 
this  statement;  that  plaintiff  entered 
upon  the  discharge  of  his  duties  under 
said  contract  and  worked  for  th£  de- 
fendant from  the  1st  day  of  December, 
1894,  and  up  to  the  14th  day  of  No- 
vember, 189.5,  as  traveling  salesman  for 
the  defendant  in  the  sale  of  its  goods 
in  the  territory  assigned  to  him  by 
the  defendant;  that  on  said  14th  day 
of  November,  1895,  the  di'fcndant  dis- 
charged plaintiff  and  ordered  him  to 
send  in  bis  samples  and  notified  him 
that  his  services  were  no  longer  wanted 
by  defendant;  that  plaintiff  was  ready 
and  willing  at  all  times  to  fulfil  his 
contract  with  defendant,  but  was  pre- 


vented from  doing  so  by  defendant  as 
aforesaid;  that  defendant  paid  to 
plaintiff  for  his  services  so  rendered, 
the  following  amounts,  to-wit:  (here 
follows  an  itemized  statement  ot 
credits,  being  the  same  as  set  out  in 
the  amended  statement  filed  with  jus- 
tice with  the  addition  of  the  item  'By 
voluntary  credit  $50')  leaving  a  bal- 
ance due  from  defendant  to  plaintiff 
for  the  last  three  months'  services  in 
the  sum  of  two  hundred  and  fifty 
dollars  ($250)  for  which  amount  he 
asks  judgment  and  for  costs."'  Han- 
sard V.  Menderson  Cloth.  Co.,  73  Mo. 
App.    584. 

VI.  Complaint,   Action  Against  Third 

Person  for  Wrongfully  Procuring 

Plaintiff's  Discharge. 
That  the  plaintiff',  on  August  -'d, 
1890,  was  employed  as  a  laborer  by 
Waldo  L.  Pevear  at  Lynn;  and  that 
the  said  Pevear  was  entirely  satisfied 
with  the  services  rendered  by  him, 
and  that  the  said  defendant  malicious- 
ly and  wilfully,  and  with  intent  to 
prevent  said  plaintiff  from  having  em- 
ployment, influenced,  persuaded,  and 
induced  said  Pevear  to  discharge  plain- 
tiff from  his  said  employment,  thereby 
materially  injuring  the  plaintiff  in  his 
business  and  prospects,  and  wrongful- 
ly deprived  him  of  the  means  of  ob- 
taining a  living."  Lombard  r.  Len- 
nox,  155   Mass.   70,  28   N.   E.   1125. 

VII.  Complaint  for  Wrongful  Dis-' 
charge  After  Agreement  To  Em- 
ploy in  Consideration  of  Release 
for  personal  Injuries. 

"The  plaintiff  Jamus  Dulan  com- 
plains of  the  defendant,  the  I'ennsyi- 
vania  Company,  and  for  cause  of  action 
says  that  the  defendant  company  was, 
on  the  days  and  times  of  the  griev- 
ances hereinafter  mentioned,  a  railroad 
corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  State  of  In- 
diana, owning,  using  and  operating  a 
line  of  railroad  known  as  the  .Jefferson- 
ville,  Madison  and  lndianai)olis  Rail- 
road, together  with  its  locomotives, 
cars,  switches,  side-tracks  and  other 
ai>i)urtenances  thereto  belonging,  at  the 
county  of  Clark,  in  said  State;  that 
on  the  9tli  day  of  January,  1890,  the 
plaintiff  was  in  the  service  of  the  de- 
fendant, in  the  ca|)acity  of  yard  brake- 
man,  at  said  county;  that  the  defend- 
ant required  of  him,  as  a  part  of  his 
duties  as  such  brakeman,  to  couple  and 
uncouple   cars   and   assist    in    removing 
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and  tiaiisforrinjj  tlu'iii  I'riiin  place  to 
plaoo  ou  tho  Joloiulaiit's  track,  iu  do- 
I'l'iuiant 's  yard,  and  iu  the  coupling 
and  uncoupliuij  of  said  cars  the  duties 
of  plaint  ilY  required  him  to  pass  in 
between  them  while  they  were  in  mo- 
tion; that  wliile  the  plaintill  was  then 
and  there  en^iajied  in  tiio  services  ut 
defendant  iu  the  line  of  his  employ- 
ment, and  in  the  act  of  coupling  de- 
fendant's cars,  he  received  a  permanent 
injury  of  his  right  hand,  causing  the 
loss  of  his  thumb  and  forefinger,  and, 
as  a  result  thereof,  permanently  lost 
the  natural  and  i>roi>er  use  and  strength 
of  his  right  hand  and  arm,  and  caused 
him  thereby  to  sutler  great  pain  iu  body 
and  mind,  and  put  him  to  great  ex- 
pense for  medical  and  surgical  aid  and 
nursing  in  trying  to  cure  himself  of 
said  injuries;  that  said  injury  was 
caused  by  the  negligent  failure  of  the 
defendant  in  knowingly  allowing  and 
permitting  the  draw-heads  and  dead- 
woods  attached  to  said  cars  to  become 
broken  and  out  of  repair,  and  also  in 
allowing  and  permitting  the  dead- 
woods  to  be  and  remain  in  uneven 
height  on  said  cars,  thereby  rendering 
it  very  dangerous  and  hazardous  to 
couple  the  same,  w'hich  facts  were  well 
known  to  the  defendant  and  unknown 
to  the  plaintiff;  that  said  injury  was 
caused  by  the  negligence  of  the  de- 
fendant, and  without  any  fault  or  neg- 
ligence on  the  part  of  the  plaint iti'; 
that  by  reason  of  said  injury  the  de- 
fendant became  liable  to  plaintiff  in 
damages  in  the  sum  of  five  thousand 
dollars  ($5,000) ;  that  at  the  time  ot 
receiving  said  injury  plaintiff  was  earn- 
ing and  receiving  from  the  defendant 
for  his  services  the  sum  of  two  dol- 
lars per  day  for  his  said  services;  that 
the  said  injury  rendered  the  plaintiff 
unfit  and  unable  to  continue  in  the 
service  of  the  defendant  as  yard  brake- 
man,  and  he  was,  for  that  reason,  dis- 
charged from  the  service  and  pay  of 
the  defendant  by  the  defendant;  that 
thereafter,  to-wit,  on  the  31st  day  ot 
January,  1890,  the  plaintiff  called  on 
the  defendant  and  demanded  of  de- 
fendant the  amount  due  him  for  said 
injuries,  and  requested  the  payment 
thereof;  that  defendant  then  promised 
and  agreed  to  pay  plaintiff  therefor  in 
full  settlement  and  satisfaction  for  said 
debt  and  injury  the  sum  of  one  hun- 
dred dollars  in  money  and  receive  him 
back  into  their  service,  and  re-employ 
him  and  give  him  a  job  of  steady  and 


permanent  eni|)l()yment ,  and  pay  him 
therefor  an  anuiunt  per  day  for  his 
services  ciiual  to  the  amount  ho  was 
earning  and  receiving  at  the  time  of 
his  severe  injury;  that  said  sum  of  one 
hundred  dollars  would  bo  paid,  at  once, 
and  that  he  should  be  employed  as 
soon  as  be  was  sufllciently  recovered 
from  his  severe  injuries  as  to  be  able 
to'  work;  that  the  defendant  required, 
as  a  condition  to  said  promise  and 
agreement,  and  as  a  further  considera- 
tion therefor,  the  plaintiff  should  sign 
and  execute  a  release  to  defendant, 
releasing  defendant  from  all  liability 
for  damages  and  all  claims  and  rights 
whatever  growing  out  of  said  injury, 
and  relinquishing  all  claims  and  rights 
to  bring  suit  therefor;  that  the  de- 
fendant promised  and  agreed  that  all 
the  said  promises  and  agreements  would 
be  faithfully  and  honestly  carried  out 
and  performed  by  defendant  in  the 
event  that  the  said  promises,  agree- 
ments and  conditions  were  accepted  by 
plaintiff',  it  was  further  provided  and 
agreed  by  the  parties  that  the  said 
promises  and  agreements,  when  carried 
out  and  performed  by  defendant,  should 
operate  and  be  in  full  satisfaction  and 
payment  to  plaintiff  of  all  debts,  dam- 
ages and  causes  of  action  growing  out 
of,  or  which  might  arise  by  reason  of, 
said  injury  in  any  way.  The  plaintiff 
tlien  accepted  of  said  promises,  agree- 
ments and  conditions  in  full  satisfac- 
tion and  payment  of  his  injuries;  that 

afterwards,     to-wit,     on     the     — 

day  of  February,  1890,  in  pursuance 
of  said  promises,  agreements,  condi- 
tions and  acceptance  thereof  as  afore- 
said, the  plaintiff  and  defendant,  at 
the  office  jf  the  defendant,  in  the  city 
of  Jeffersonville,  in  said  county,  and 
the  defendant  then  and  there,  for  the 
purpose  of  carrying  out  the  said  prom- 
ises and  agreements,  paid  to  plaintiff' 
the  sum  of  one  hundred  dollars  as  a 
partial  payment  of  the  same,  and  the 
plaintiff  then  and  there  accepted  of 
defendant  the  said  sum  of  one  hun- 
dred dollars  as  a  partial  payment  and 
satisfaction  of  the  promises  and  agree- 
ments of  the  defendant  as  agreed,  and 
the  plaintiff  then  and  there  signed  and 
executed  to  defendant  the  release  re- 
quired by  the  defendant  and  agreed  to 
by  the  parties  as  aforesaid,  and  to 
till?  full  and  complete  satisfaction  of 
the  defendant,  which  release  was  re- 
ceived and  accepted  by  defendant  and 
is    now    in    its    possession;    that    after- 
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wards,  to-wit,  on  the  first  day  of  March, 
1890,  when  plaintiff  had  sufficiently  re- 
covered  of   his   said   injuries   as   to   be 
able   to   go   to   work,   he   called   on   the 
defendant  and  notified  it  of  that  fact, 
and   demanded   that    the   defendant   re- 
employ   him;    whereupon    defendant   at 
once    employed    him    and    gave    him    a 
job  of  flagging  its  trains,  in  which  em- 
ployment  defendant   kept   and  retained 
him  about  three  months,  when,  without 
any  cause  or  fault  on  the  part  of  the 
plaintiff,  the  defendant  discharged  him 
from  its  services  and  pay,  without  giv- 
ing any  cause  or  reason  to  plaintiff  for 
so   doing;    that   during  all  the   time   of 
said   three   months'    re-employment   the 
plaintiff    honestly    and    faithfully     and 
properly   discharged   all   the    duties   as- 
signed   him;    that    ever    since    the    dis- 
charge   of    the     plaintiff     Jast     above 
named  the   defendant   has  refused,  and 
now    refuses,    to    receive    the    plaintiff 
back    into   its   service   and   give   him   a 
job   of   steady   and  permanent   employ- 
ment,  or  give   him   employment  of  any 
kind,    or   pay    him    any    money,   though 
often    requested   by   plaintiff   to   do   so; 
that  the  plaintiff  was   able,   ready   and 
willing    to    continue    in    the    service    o± 
defendant,    at    flagging    trains,    and    is 
now,  and   has   been   at   all   times,    able, 
ready  and  willing  to  flag  trains,  or  do 
and  perform  any  other  service  for  de- 
fendant   within    his    power    to    do,    all 
of  which  facts,   now  and  during  all  of 
said  time,  were  well  known  to  defend- 
ant;   by    reason    of    which    facts     and 
grievances   plaintiff   has,   during   all   of 
said  time,  been  out  of  employment  and 
unable    to    earn    any    money,    and    has 
suffered  great  loss  and  damage  thereby, 
in    the    sum    of    five    thousand   dollars; 
that    the    plaintiff    has    done    and    per- 
formed   all    the     conditions,     promises 
and  agreements  on  his  part  to  be  done 
and  performed  by  him  in  tlie  premises 
as  hereinbefore  stated;  that  the  defend- 
ant   has   failed   and   refuses   to   do   and 
perform    its    promises    and    agreements 
in   manner   and    form    as   above   stated 
and  set   out.        Wherefore,"   etc.      The 
Pennsylvania  Co.  v.  Dolan,  6  Ind.  App. 
109,  32  N.   E.   802. 

Vni.  Notice  to  Employer  of  Injury. 
"I'lcasc  take  notice  that  Charles 
Dolan,  of  Ayer,  Mass.,  while  at  work 
in  your  employ  was  injured  on  the 
twelfth  day  of  March,  A.  D.  1888, 
in  the  leach-room  of  your  tannery  at 
Ayer,  Mass.,  by    reason    of  the  falling 


in  of  the  roof  thereof  and  the  falling 
of  the  steam  pipes  therein,  said  root 
and  steam  pipes  both  falling  upon  said 
Dolan.  Corcoran  and  Parker.  Attor- 
neys for  Charles  Dolan."  Dolan  i'.  Al- 
ley, 153  Mass.  380,  26  N.  E.  9S9. 

Note. — The  question  was  on  suffi- 
ciency  of   signature   by   attorneys. 

IX.  Indictment  for  Enticing  Servant 
Under  Contract  To  Leave  Em- 
ployer. 

"The  jurors  upon  their  oath  present, 
that  H.  L.  Harwood  and  L.  B.  White, 
late  of  the  county  of  Wayne,  on  the 
19th  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
eighty-nine,  at  and  in  the  county  afore- 
said, unlawfully  and  wilfully  did  en- 
tice, persuade  and  procure  Will  llum- 
phroy,  Sam  Womble  and  Waylaiid  Tutor, 
servants,  who  had  heretofore  con- 
tracted with  the  Wayne  Agricultural 
Works — a  company  incorporated  under 
the  laws  of  North  Carolina — to  serve 
said  Wayne  Agricultural  Works  as 
servants  and  laborers,  which  contract 
was  then  in  force  and  subsisting,  to 
unlawfully  leave  the  service  of  the 
said  Wayne  Agricultural  Works  (the 
employers  aforesaid  of  the  said  servants 
Will  Humphrey,  Sam  Womble  and  Way- 
land  Tutor),  against  the  form  of  the 
statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  State."  State  v.  Harwood, 
104  N.  C.  724,  10  S.  E.  171. 

X.  Indictment,  Intimidation  of  Em- 
ploye. 

That  the  defendant,  on  July  13,  1879, 
at  Fall  River,  "one  Horace  S.  An- 
drews (did)  unlawfully  and  wilfully 
(intimidate,  and  did  seek  to  intimi- 
date), and  by  force  and  intimidation 
did  seek  to  prevent  from  continuing 
in  the  employment  of  a  corporation, 
to-wit,  the  Weotanioe  Mills,  a  corpora- 
tion then  and  there  duly  incorporated 
under  the  laws  of  said  commonwealth 
and  having  its  usual  place  of  business 
in  said  Fall  River,  he  the  said  Horace 
S.  Andrews  being  then  and  there  em- 
ployed by  and  in  the  employment  of 
said  corporation  as  a  spinner  in  the 
mill  of  s:iid  corporation;  against  the 
peace  of  said  commonwealth  and  con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided."  Com. 
V.  Dyer,  128  Mass.  70. 

Note. — Opinion  stated  that   the  words 
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II. 


III. 


MAYHEM. 

Indictment  for  Mayliem  at  Common 
Law,  mM 
Indictment  for  Mayhem  Under 
Statute,  Disfiguring  Tluunl),  m'  I 
Indictment  for  Mayliem,  Injury 
to  Private  Parts,   sij  I 

I.     Indictment  for  Mayhem  at  Common 
Law. 

Essex,    to-wit.       The    Jurors    for    our 
lord    the   king   ui)on    their   oath    present 

that    A.    B.,    late    of    ,    in    the 

parish    of   ,    in    the    county    ot 

.   laborer,   not   having   the   fear 

of  God  before  his  eyes,  but  being 
moved   and   seduced   by  the   instigation 

of   tlie    devil,   on    the   day   ot 

— I ,   in    the year   of   the 

reign  of  our  sovereign  lord  George  the 
third,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland  king,  defender  of  the  faith, 
with  force  and   arms,   at   the   parish   of 

'    aforesaid,    in    the    county    of 

aforesaid,    in    and    upon    one 

C.  D.,  in  the  peace  of  God  and  our 
said  lord  the  king  then  and  there  being, 
feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  make  an  assault. 
And  that  the  said  A.  B.,  with  a  certain 
sword  made  of  iron  and  steel,  of  the 
value  of  five  shillings,  which  he  the 
said  A.  B.  then  and  there  had  and 
held  in  his  right  hand,  the  arm  of  him 
the  said  C.  D.  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  strike 
and  cut;  and  that  the  said  A.  B.,  with 
the  sword  aforesaid,  by  the  striking  and 
cutting  aforesaid,  did  then  and  there 
the  right  hand  from  the  arm  of  liini 
the  said  C.  D.  cut  and  sever,  and  did 
him  the  said  C.  D.,  by  the  cutting  and 
severing  of  the  right  hand  from  the 
arm  of  him  the  said  C.  D.  aforesaid, 
then  and  there  feloniously  maim.  And 
so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  A.  B. 
him  the  said  C.  D.,  in  the  manner 
and  by  the  means  (or  in  manner  and 
form)  aforesaid  (or  in  the  conclusion 
of  a  second  or  subsequent  count,  last 
aforesaid),  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  feloniously 
maim,  against  the  peace  of  our  said 
lord    the    king,    his    crown    and    dignity. 


Compiled    ]>y    wiitiM-   from   .']   Chit.   Cr, 
I'.    r."i(i,    7.'. I,    7."i7.    according   to    id.    357. 

II.  Indictment    for     Mayhem     Under 

Statute,  Disfiguring  Thumb. 
"in  and  nj.oii  oiu>  Walter  Westlake, 
in  tiie  peace  of  God  and  of  the  people 
of  the  state,  then  and  there  being, 
wilfully  and  feloniously  and  with  i)re- 
nieditated  design,  did  make  an  assault, 
and  that  the  said  Owen  Tully  with 
the  teeth  of  him,  the  thumb  of  him, 
th'e  said  Walter  Westlake,  then  and 
there  wilfully  and  feloniously  and  from 
premeditated  design,  did  cut,  bite,  slit 
and  destroy  on  purpose,  with  intent, 
tlien  and  there  and  thereby,  in  man- 
ner aforesaid,  the  said  Walter  West- 
lake  then  and  there  to  maim  and  dis- 
figure, against  the  form  of  the  stat- 
ute in  such  case  made  and  provided," 
etc.      Tully    v.    People,    fi7    N".    Y.    ^^,. 

III.  Indictment   for   Mayhem,    Injury 
to   Private   Parts. 

"For  that  the  said  Thomas  J.  Kitch- 
ens on  the  30th  day  of  May,  in  the 
year  1887,  in  the  'county  aforesaid, 
did  then  and  there,  unlawfully  and 
■with  force  and  arms,  wilfully  and 
maliciously  injure,  wound  and  disfigure 
the  private  parts  of  one  Janie  Toler, 
the  said  Janie  Toler  then  and  there 
being  a  female,  with  intention  then 
and  there  to  disfigure  said  private 
parts  by  then  and  there  with  a  cer- 
tain knife  cutting  said  private  parts." 
Kitchens  v.  State,  80  Ga.  810,  7  S.  K. 
209. 

Note. — It  is  held  to  be  unnecessary 
to  do  more  than  describe  the  offense 
in  tK^  language  of  the  statute,  or  so 
plainly  as  to  be  easily  understood  by 
the   jury. 
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II.  Notice  of  Lien  by  Subcontractor, 

S2f; 

III.  Answers,  827 

A.  Denial  of  Plaintiff's  Employment, 

827 

B.  That  Hen  Was  Not  Filed  in  Time, 

827 

IV.  Execution    on    Judgment    on    Me- 

chanics' Lien,  827 
I.     Complaints. 

A.     Comjdaint      by      Contractor      for 

Bvildinfi  Materials. 
The    complaint    of   the    plaintiff,    filed 
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825 


pursuant    to    an    order    of    this    court, 

made  on  the day  of  , 

18 — ,  shows: 


I.      That    on    the 
-,  18—,  at 


day    of 

,  this  plain- 
tiff, by  virtue  of  a  contract  with  the 
defendant,  sold  and  delivered  to  the 
defendant    certain    building    materials, 

consisting    of    ,    of    the    value 

of  dollars;    the    quantity   and 

value  of  which  is  set  forth  in  the  bill 
of   particulars   herein. 

II.  That  by  the  terms  of  said  con- 
tract and  sale,  the  said  sum  became  due 

on  the  day  of  ,  IS — , 

but  the  defendant  has  not  paid  the 
same. 

III.  That  the  said  materials  were 
used  in  erecting  a  building  and  appur- 
tenances upon  the  following  described 
premises,  to-wit  (describe  the  prem- 
ises). 

IV.  That  the  said  premises  w^ere, 
at  the  time  of  making  said  contract 
of  sale,  and  until  the  filing  the  notice 
of  lien  hereinafter  mentioned,  the  prop- 
erty of  the   defendant. 

V.  That    on    the    day    of 

,   18 — ,   and   after   performance 

of  said  contract,  the  plaintiff  duly  filed 
with  the  clerk  of  the  city  and  county 
of    New    York    (or    clerk    of 


county),  a  notice  of  lien  claimed  upon 
said  premises  for  the  indebtedness 
aforesaid;  which  said  notice  w^as  dulv 
verified,  and  specified  the  amount  of 
the  claim  as  above  stated,  and  specified 
the  defendant  as  the  person  against 
whom  the  claim  was  made,  and  as  the 
owner  of  said  premises,  which  were 
therein  described  by  the  street  (and 
number)  of  the  building. 

Wherefore  the  plaintiff  prays  judg- 
ment, directing  a  sale  of  the  interest 
of  the  defendant,  in  the  j)remises,  build- 
ing and  aiipurtenaiices  above  described, 
to  the  extent  of  the  right  of  defend- 
ant  on   the  day   of  , 

18 (date    of    filing    the    notice     of 

lien),  and  directing  that  the  proceeds 
of  such  sale  be  applied  to  the  payment 
of  the  costs  of  these  proceedings,  and 
to  the  payment  of  this  plaintiff's  claim 
aforesaid  (and  that  the  residue  of  sucli 
proceeds,  if  any,  be  paid  to  tlie  clerk 
of  the  city  and  county  of  New  York, 
to  abide  the  further  order  of  the 
court);  and  that  if  the  proceeds  of  such 
sale  shall  not  be  sufficient  to  discharge 
the  costs  and  claim  aforesaid,  this 
plaintiff  have  leave  to  docket  a  tran- 
script of  judgment  against  the  defend- 


ant for  anv  such  sum  as  may  remain 
due.     1  Abb.  Forms  522. 

Note. — Compare  form  with  present 
statutes. 

Order  in  commencement  mentioned  is 
local  practice   only. 

B.     Complaint        hy        Subcontractor, 

Against   Owner  and  Contractor, 

for  Labor. 

The   complaint   of   the   plaintiff,   filed 

pursuant    to    an    order    of    this     court, 

made  on  the  day  of  , 


18 ,  shows: 

T.      That    on    the 
,   18 ,  the  defendant   W.  X. 


day     of 


(contractor)  entered  into  a  contract 
with  the  defendant  Y.  Z.  (owner)  for 
the  erection  of  a  building  and  appur- 
tenances uj^on  the  premises  hereinafter 
described;  by  the  terms  of  which  con- 
tract it  was  agreed  that  (state  sub- 
stance of  terms  of  contract;  or  say, 
which  contract  was  as  follows,  to-wit: 
and  give  copy). 

II.  State  performance  of  contract  by 
contractor  so  far  as  to  show  indebted- 
ness of  owner  to  contractor,  and  aver 
such  indebtedness,  specifying  its 
amount. 

III.  That  between  the  day 

of  ,   18 ,  and  the  

day   of  ,   18 ,   the   plaintiff, 

in  pursuance  of  an  agreement  thereto- 
fore entered  into  by  him  with  the  de- 
fendant W.  X.  (contractor),  and  in  con- 
formity with  the  terms  of  the  contract 
above  mentioned,  performed  (state  kind 
of    labor   performed),    to    the    value    of 

dollars,    the    nature,    amount, 


and  value  of  which  labor  are  set  forth 
in  the  bill   of  particulars  herein. 

IV.  That  by  the  terms  of  tiic  agree- 
ment between  the  plaintiif  and  the  de- 
fendant   W.    X.    (contractor)    said    sum 

l)ocame    due   on    the   day     of 

,  18 ,  but  he  has  not  paid 


the  same. 

V.  That  said  labor  was  performed 
in  erecting  a  building  and  appurtenances 
upon  the  following  described  premises: 
(describe   premises). 

VI.  Tliat  the  said  premises  were, 
at  the  time  when  said  labor  was  per- 
formed, and  until  the  filing  the  notice 
of  lien  hereinafter  mentioned,  the  prop- 
er! v  of  the  defendant  Y.  Z.   (owner). 

VTT.      That    on    the    day    of 

18 .     the     plaintiff     duly 


filed  with  the  clerk  of  the  city  and 
county  of  New  York  (or,  clerk  of 
county),     a     notice     of     lien. 
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claiinoil  upon  sai.l  iirfiiiisos  for  tlu>  in- 
doliti'diioss  nforosaiil.  winch  notice  was 
dulv  verified,  and  specified  the  amount 
of  tlie  claim  as  above  stated,  and  speci- 
fied the  defendant  (owner's  name)  as 
tlie  person  ajjuinst  whom  tho  claim  was 
made,  and  as  tho  owner  of  said  prem- 
ises, which  were  therein  described  by 
the  street  (and  number)  of  the  build- 
ing. 

Wherefore  the  plaintiff  prays  judg- 
ment directing  a  sale  of  the  interest 
of  the  defendant  Y.  Z.  (owner),  in  the 
premises,  building,  and  appurtenances 
above    described,   to   the   extent   of   the 

right  of  said  defendant  on  the  

^jay  of  ,  18 (date  of  filing 

the  notice  of  lien),  and  directing  that 
the  proceeds  of  such  sale  be  applied  to 
the  pavment  of  the  costs  of  these  pro- 
ceedings, and  to  the  payment  of  the 
plaintiff's  claim  aforesaid  (and  that 
the  residue  of  such  proceeds,  if  any, 
be  paid  to  the  clerk  of  the  city  and 
countv  of  New  York,  to  abide  the  fur- 
ther order  of  the  court) ;  and  prays 
judgment,  in  addition,  against  the  de- 
fendant Y.  Z.   (contractor)   for  the  sum 

of  dollars  (the  amount  of  the 

plaintiff's  claim),  with  interest  from  the 
ilay  of ,  18 ,  to- 
gether with  the  costs  of  these  proceed- 
ings.    1  Abb.  Forms  524. 

Note. — In  preparing  complaint  on  sub- 
contractor's lien  have  regard  to  whether 
the  statutes  of  the  p«rticular  state  give 
the  lien  by  subrogation  or  as  a  direct 
lien. 

C.     Complaint   To  Set    Aside    Fraud- 
ulent Lien. 


I.      That     on     the 


■day     of 


-,   18 ,   the  defendant  Y.   Z., 


conspiring  with  the  other  defendants 
before  named  to  defraud  the  plaintiff, 
•filed  a  notice  of  lien  against  said  W. 
as  owner,  and  said  X.  as  the  person 
against  whom  said  claim  is  made,  upon 
the    said    building    and    premises,    and 

for  the  sum  of dollars. 

IT.  That  neither  the  said  sum,  nor 
any  sum  whatsoever^  was  or  at  any  time 
will  be  owing  to  said  Y.  Z.,  as  in  said 
notice  of  lien  pretended;  and  that  said 
Y.  Z.  has  been  fully  paid  for  ail  labor 
be  has  done  or  caused  to  be  done  upon 
said  building  and  appurtenances,  and 
he  has  no  legal  or  just  claim  against 
the  defendant  X.,  or  any  other  person 
for  any  labor  done  or  materials  fur- 
nished in  or  about  the  same;  and  that 


said  lien,  if  allnwed  to  stand,  would 
wholly  defeat  I  lie  chiiiii  and  lien  of 
the   i)laintitV. 

Insert,  in  demand  of  relief:  and  that 
the  lien  filed  by  said  Y.  Z.,  on  the 
r-    day    of   .    18 ,    bo 


adjudged  fraudulent  and  void,  and  be 
set  aside;  and  that  said  Y.  Z.  pay  the 
costs    of    this    action.      1    Abb.    Forma 

II.  Notice  of  Lien  by  Subcontractor. 
"I,  Leonard  A.  Getchell,  of  Jioston, 
in  the  county  of  Suffolk  and  common- 
wealth of  Massachusetts,  on  oath  do 
certify  that  I  have  performed  and 
caused  to  be  performed  labor  as  a  car- 
penter on  a  certain  house  situated  in 
the  Charlestowu  district  of  said  Bos- 
ton, said  house  being  a  double  wooden 
house  and  situated  on  a  lot  of  laud 
(describing  it  by  metes  and  bounds), 
being  the  premises  conveyed  to  John 
P.  Moran  by  Sampson  Warren,  by  deed 
dated  May  9,  187-t,  and  recorded  with 
Sutrolk  Deeds,  book  1211,  page  181; 
that  the  said  lot  and  building  are 
owned,  or  believed  by  me  to  be  owned, 
by  John  P.  Moran,  of  Chelsea,  in  said 
county.  And  I  further  certify  that  i 
have  a  claim  and  lien  upon  said  house 
and  the  ajjpurtenances  thereto  belong- 
ing, and  the  lot  of  land  on  which  said 
house  stands,  and  the  interest  of  the 
owner  or  owners  thereof,  to  secure  the 
amount  due  me  for  labor  performed, 
with  interest,  and  all  costs  and  ex- 
penses of  enforcing  said  lien.  And  i 
further  certify  that  said  labor  was 
performed  in  pursuance  of  a  contract 
made  by  him  with  one  J.  H,  Staples, 
of  said  Chelsea,  and  that  said  Staples 
was  duly  authorized  to  make  said  con- 
tract by  said  J.  P.  Moran;  and  1  fur- 
ther certify  that  my  contract  with  said 
Staples  was  to  labor  and  furnish  labor 
by  the  day  on  .said  house,  and  to  re- 
ceive therefor  a  just  and  reasonable 
sum  per  day;  and  in  accordance  there- 
with I  performed  and  caused  to  be  per- 
formed labor  amounting  to  $102,  and 
there  is  due  therefor  the  sum  of  $72. 
I  further  certify  that  I  ceased  to 
labor  and  cause  labor  to  be  performed 
on  said  house  on  the  first  day  of 
August,  A.  D.  1874,  and  that  the  ac- 
count hereto  annexed  is  a  just  and 
true  account,  and  that  the  credit  there- 
in given  is  the  only  credit."  Getchell 
V.  Moran,  124  Mass.  404. 
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III.    Answers. 

A.  AnsiLer,      Denial      of      Plaintiff's 

Employment. 

"He  denies  that  he  ever  directly 
or  indirectly  employed  the  plaintiif.  or 
had  any  contract  relation,  express  or 
implied,  with  him  or  any  one  of  the 
several  persons  named  in  the  petition 
as  assignors,  to  him  of  claims  for  work, 
or  that  he  is  in  any  manner  indebted 
or  liable  to  him  or  them  for  wages  or 
anything  else. 

"Further  answering  he  says,  some 
days  prior  to  April  19,  1S93,  this  de- 
fendant became  the  owner  of  a  valid 
claim  against  Mullen  for  the  sum  ol 
$82.00  then  past  due,  and  for  the  pur- 
pose and  with  the  intent  of  getting 
payment  and  satisfaction  of  that 
amount  he  engaged  Mullen  to  paint  his 
building  at  the  agreed  price  of  $80.00. 
Defendant  had  no  knowledge  or  infor- 
mation that  Mullen,  being  himself  a 
working  painter,  would  employ  any 
other  person  to  work  on  the  job.  After 
the  work  was  done  Mullen  was  not 
satisfied  with  the  set-off,  and  refused 
to  accept  a  satisfaction  of  the  $82.00 
claimed  against  himself  in  payment  of 
the  $80.00  claimed,  though  admitting 
the  validity  of  the  account  and  his 
obligation  to  pay,  and  thereupon  set  on 
foot  schemes  to  avoid  the  set-off." 
Stark  r.  Simmons,  54  Ohio  St.  435,  43 
N.  E.  999. 

Note. — In  case  of  sub-contractors,  re- 
gard must  be  had  to  whether  they  take 
by  subrogation  or  by  direct  lieu. 

B.  Answer,    That    Lien     Not     Filed 

Within  Prescribed  Time. 
"Deponent  is  informed  and  believes, 
and  expects  to  be  able  to  prove  that 
the  claimants  furnished  no  materials 
of  the  nature  and  kind  in  said  claim 
mentioned,  namely,  liardware,  for  and 
towar<ls  the  erection  and  construction 
of  the  naid  house  against  which  tlie 
said  claim  is  filed,  described  in  the 
said  claim  and  the  scire  facias  issued 
tlwjreon,  within  six  months  of  the  tinio 
of  the  filing  of  said  claim,  but  that 
the  said  hardware  and  materials  were 
furnished  for  and  towards  the  erection 
and  construction  of  said  house  de^ 
scribed  in  said  claim  and  in  the  scire 
facias  as  aforesaid  more  than  six 
months  prior  to  the  filiiii,'  of  said  claim, 
to-wit,  before  tho  first  day  of  .January, 
A.  D.  1891."  Shannon  V.  Broadbent, 
162  Pa.  194,  2y  Atl.  865. 


IV.  Execution  on  Judgment  on  Me- 
chanic's Lien. 
"The  state  of  Missouri,  to  the  sheriff" 
of  Jackson  count}',  greeting.  Whereas, 
Joseph  H.  Fink  and  John  H.  Schmidt, 
on  the  29th  day  of  October,  A.  D.  1SS7, 
at  our  circuit  court  of  Jackson  county, 
at  Kansas  City,  hath  recovered  judg- 
ment against  O.  L.  Eemick  and  John 
M.  Stone  for  the  sum  of  three  hun- 
dred and  forty-five  40-100  ($345.40- 
100)  dollars  which  to  the  said  Joseph 
H.  Fink  and  John  H.  Schmidt  was 
adjudged  as  afoi*esaid  and  also  for 
otlier  costs,  which  said  judgment  is  a 
special  judgment  in  words  and  figures 
as  follows,  to-wit:  This  cause  is  sub- 
mitted to  the  court  and  the  court  finds 
the  allegations  in  the  petition  to  be  true 
and  that  defendant  O.  L.  Eemick  and 
John  M.  Stone  owe  and  are  indebted 
to  plaintiffs  as  set  forth  in  the  petition 
for  the  material  had  and  used  by  them 
on  five  (5)  two  story  buildings  on  lots 
three  (3),  four  (4),  and  five  (5),  in 
block  eight  (8),  Eice's  Addition  to 
Kansas  City,  Missouri,  owned  by  Eob- 
ert  H.  Hunt,  for  whom  said  Eemick 
and  Stone  erected  said  buildings  under 
a  contract  therefor  with  said  Hunt, 
and  further  finds  that  plaintiffs  have 
done  all  things  required  to  secure  a 
statutory  lieu  for  said  debt  on  said 
property.  It  is  therefore  considered 
and  adjudged  that  plaintiffs  have  a 
recovery  of  0.  L.  Eemick  and  .John 
]M.  Stone,  three  hundreil  and  forty-tive 
40-100  dollars  for  their  debt,  together 
with  the  costs  of  this  suit,  and  if  no 
property  of  said  Eemick  and  Stone  suf- 
ficient to  satisfy  said  debt  and  costs 
be  found,  that  the  same  or  the  residue 
thereof  be  levied  upon  and  made  out 
of  lots  three  (3),  four  (4),  and  five 
(5),  block  eight  (8),  Eice's  Addition 
lo  the  City  of  Kansas,  Jackson  county, 
Missouri.  These  are  therefore  to  com- 
mand you  that  of  tlie  goods,  chattels 
and  real  estate  of  the  said  O.  L.  Kem- 
ick  and  John  M.  Stone,  you  cause  to 
be  made  the  sum  aforesaid  adjudged 
against  them,  together  with  the  costs, 
and  if  no  sufficient  property  of  the 
said  Eemick  and  Stone  can  be  found 
out  of  which  to  make  the  aforesaid 
judgment,  you  cause  to  be  made  out 
of  the  property  charged  with  the  lien 
thereof  as  aforesaid  under  a  claim  by 
E.  H.  Hunt  and  that  you  have  the 
same  before  tho  judge  of  our  said  court 
on  the  first  day  of  next  January  term 
thereof    to    satisfy    the   judgment    and 
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costs  nforosaitl  and  that  you  cortily 
how  you  cxiHMitoil  this  writ.  WIutc- 
foro  L.  l'\  McCoy,  dork  of  our  siiiil 
court  liath  the  seal  thereof  liorcto  ai- 
fixoil  at  ollico  in  Kansas  City,  this  six- 
teenth dav  of  November,  A.  J).  1S.S7. 
I..  F.  McCoy,  clerk,  by  D.  M.  ^rcClan- 
ahan,  deputy  clerk."  Fink  r.  Ecniick, 
33  Mo.  A  pp.  G24. 

yoic. — Seo  judgment  included   in   tlie 
above  form. 
MKIUTS. — See  Affidavits    of    Mkrits 

AND  Defkxse. 


MINES   AND    MINERALS. 


I.  Complaint  To  Recover  Possession  of 

Mine,    Si's 

II.  Complaint,  Injury  to  Surface  Sup- 

port by  Mine,  s-2\> 

CROSS-REFERENCES: 
Injunctions: 

Injunction  Against  Working  a  i\Iine; 
Injunction   Against   Tenant   of   JMiue. 
Malicious  Mischief  : 

Indictment     for     Malicious    IMischief, 
Drowning  a    Mine. 

I.  Complaint  To  Recover  Possession 
of  Mine  and  for  Damages  After 
Ouster. 

"For  second  amended  complaint  the 
plaintiff  complains  and  alleges  that  it 
is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  ot 
Ohio  and  is  a  citizen  of  the  state  of 
Ohio;  that  the  defendants  are  and  each 
of  them  is  a  citizen  of  the  state  of 
Colorado;  and  that  the  property  in 
controversy  exceeds  the  value  of  $500. 

"Plaintiff  further  alleges  that  on 
the  21st  day  of  June,  1865,  one  Joseph 
Colcy  and  one  George  C.  Reeves,  each 
being  a  citizen  of  the  United  States, 
■went  upon  the  public  domain  and  the 
United  States  theretofore  wholly  unoc- 
cupied and  unclaimed  and  located  on 
said  day  a  tunnel  and  tunnel  site  at 
the  base  of  Glacier  mountain,  in  Snake 
river  mining  district,  county  of  Sum- 
mit,  state   of  Colorado. 

"That  afterwards  and  on  the  same 
day  they  marked  the  boundaries  ot 
their  said  location  and  commenced  to 
run  a  tunnel  into  said  Glacier  moun- 
tain, and,  after  fully  complying  with 
the  laws  of  the  United  States,  the 
laws  of  the  state  of  Colorado,  and  the 
local  rules  and  regulations  of  the  said 
Snake  river  mining  district,  they 
caused    to   be         ' 


to    be    made    out    and    recorded 
in    the    recorder's    office   of   the   county 
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of  Summit  aforesaid  a  location  cer- 
tificate of  said  luiuiel  claim,  which  said 
certificate  described  the  locatiou  and 
boundries  of  said  tunnel  claim. 

"That  from  tlio  day  of  said  location 
until  the  ouster  hereinafter  set  forth 
the  said  locators  of  said  tunnel  claim 
and  their  grantees  remained  continu- 
ously in  possession  of  said  tunnel  claim, 
working  and  mining  thereon,  and  have 
expended  thereon  more  than  the  sum 
of   $5000. 

"Tluit  the  plaintiff  is  the  owner  of 
the  said  tunnel  claim  above  described 
by  location  and  jmrchase,  and  is  now 
entitled  to  the  quiet  and  peaceable 
and  exclusive  possession  thereof  by  vir- 
tue of  a  full  compliance  on  its  part 
and  on  the  part  of  its  grantors  with 
the  laws,  rules,  and  customs  above  set 
forth;  that  the  plaintiff  and  its  grant- 
ors have  been  in  the  peaceable  and 
undisputed  possession  of  said  tunnel 
claim,  by  virtue  of  such  location,  oc- 
cupation, preemption,  and  record,  for 
more  than  five  years  prior  to  the  ouster 
hereinafter   com])lained    of. 

"That  plaintiff  and  its  grantors,  for 
more  than  five  consecutive  years  prior 
to  the  acts  of  the  defendants  herein- 
after mentioned,  paid  all  taxes  legally 
or  otherwise  assessed  upon  said  tunnel 
claim,  and  have  worked  and  mined  the 
same  from  said  21st  day  of  June,  1865, 
up  to  the  time  of  the  acts  of  the  de- 
fendants hereinafter  set  forth. 

"Tliat  tlie  said  tunnel  claim  so  lo- 
cated embraces  many  valuable  lodes 
or  veins  which  have  been  discovered, 
worked,  and  mined  by  the  plaintiff  and 
its  grantors. 

"That  the  said  tunnel  claim  was  by 
its  locators  named  the  Silver  (Jate  tun- 
nel claim,  and  is  described  more  fully 
as  follows:  Commencing  at  the  base  of 
said  Glacier  mountain  east  of  Bear 
creek,  and  running  southeast  and  paral- 
lel with  Coley  tunnel  through  said 
mountain  five  thousand  feet  from  the 
mouth  or  starting  point  of  said  tun- 
nel at  a  stake  marked  and  in  or  at 
the  mouth  of  said  Silver  Gate  tunnel 
and  two  hundred  and  fifty  feet  north- 
east and  two  hundred  and  fifty  feet 
southwest  from  said  stake  or  tunnel 
to  its  termination. 

"Said  tunnel  site  is  situated  on 
Glacier  mountain,  in  Snake  river  min- 
ing district,  county  of  Summit  and 
state  of  Colorado,  and  is  five  thousand 
feet  in  length  by  five  hundred  feet  in 
width. 
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"Plaintiff  further  alleges  tbat  while 
it  was  in  the  quiet  and  peaceful  pos- 
session of  said  tunnel  claim  and  every 
part  thereof  the  defendants,  wrongfully 
and  without  right  and  without  consent 
of  the  plaintiff,  to-wit,  on  or  about 
the  2d  day  of  July,  1SS3,  entered  upon 
the  premises  and  into  said  tunnel  so 
run  by  plaintiif  and  its  grantors  on 
said  claim,  and  wrongfully  and  unlaw- 
fully ousted  the  plaintiif  therefrom, 
claiming  said  tunnel  as  the  War  Eagle, 
"That  on  or  about  said  last  men- 
tioned date  the  defendants,  without 
right,  made  a  pretended  location  of  a 
lode  claim  across  said  tunnel  and  with- 
in said  tunnel  claim,  and  therein 
wrongfully  ousted  the  plaintiff  there- 
from, claiming  that  they  had  discov- 
dred  a  lode  which,  they  called  the 
Tempest  lode. 

*  *  That  the  defendants  have  been  ever 
since  hitherto  unlawfully  and  wrong- 
fully withheld  the  possession  of  the 
said  premises  and  tunnel  claim  from 
tlie  plaintiff,  to  its  damage  in  the  sum 
of  $1U00. 

"Wherefore  plaintiff  demands  judg- 
ment  against   the   defendants — 

"(1)  For  the  recovery  of  the  pos- 
session of  said  Silver  Gate  tunnel,  tun- 
nel site,  and  claim. 

"(2)  For  the  sum  of  $1000  damages 

for   the   wrongful   withholding   thereof, 

"(3)    For    costs    of    suit."      Glacier, 

etc.   Min.   Co.   v.   Willis,   127   U-.  S.  471, 

8  Sup.   Ct.   1214,  32  L.   ed.  172. 

H.  Complaint,  Injtiry  to  SurfacS  Sup- 
port Caused  by  Mine. 
iSaid  plaintiff  is  tlie  owner  of  a  tract 
of  surface  land,  containing  about  fifty- 
one  acres,  and  overlying  [the  coal 
works  or  mines  of  tlic  defendant,  in 
•Mien  township,  Washington  county, 
J'ennsylvania,  on  which  tract  of  land, 
j)rior  to  the  committing  of  the  tres- 
passes hereinafter  complained  of,  there 
were  a  well  and  tlirec  never-failing 
springs  of  water.  The  surface  of  said 
tract  was  suitable  for  grazing  and  agri- 
cultural purposes  and  was  so  used  by 
Eaid  plaintiff.  There  was  also  on  said 
tract  a  two  story  brick  dwelling  house 
thirty-tlirec  by  e'ghteen  feet  with  cel- 
lar underneath,  all  in  good  repair  and 
the  walls  perfectly  sound.  Plaintill 
further  states  that  said  defendant  neg- 
ligently and  carelessly  mined  out  the 
roal  underlying  said  tract  of  land, 
whereby  the  said  well  and  springs 
thereon  were  taken  away  and  destroyed, 


the  said  surface  cracked  and  damaged. 
Plaintiff"  also  states  that  said  defend- 
ant mined  out  the  coal  underlying  said 
surface  and  took  away  the  natural  sup- 
port thereof  auci  allowed  the  same  to 
be  and  remain  without  support,  either 
natural  or  artificial,  whereby  the  plain- 
titt"'s  said  surface  has  been  caused  to 
settle  and  crack,  taking  away  and  de- 
stroying the  said  well  and  three  springs 
and  leaving  the  said  surface  destitute 
of  the  water  which  is  necessary  there- 
on for  domestic  and  grazing  purposes; 
and  rendering  said  surface  unsafe  for 
grazing  purposes;  and  injuring  and 
damaging  said  surface  for  agricultural 
and  any  other  purposes  for  which  the 
same  is  available.  Flaintiff'  also  states 
that  by  reason  of  the  lack  of  support 
to  said  surface  as  aforesaid,  the  founda- 
tion and  house  walls  of  said  dwelling 
house  have  been  caused  to  crack  in 
numerous  places,  whereby  the  said  walls 
have  been  thrown  out  of  plumb  and 
said  house  rendered  unsafe  for  use  as 
a  dwelling  house  and  otherwise  dam- 
aged. Pringle  v.  Vesta  Coal  Co.,  172 
Pa.  438,  33  Atl.  690. 


MISCEGENATION. 

I.  Indictments,  silD 

II.  Complaint  (Criminal),  829 

I.  Indictment  for  Miscegenation  (a.) 
The  indictment  cliarges  that  "Tony 
Pace,  a  negro  or  the  descendant  of  a 
negro  to  flie  third  generation  inclusive, 
a  man,  and  Mary  Ann  Cox,  a  white 
woman,  did  live  together  in  a  state  of 
adultery  or  fornication."  Pace  v.  State, 
m  Ala.  231,  44  Am.  Hep.  513. 
Indictment  for  Miscegenation   (&). 

Die  indictment  in  this  case  charges 
"tliat  on  March  18,  A.  D.  1875,  in 
the  county  of  Gregg  and  state  afore- 
said, one  Charles  Frasher,  late  of  the 
said  county,  being  then  and  tliere  a 
white  man,  did  then  and  there  unlaw- 
fully, Unowiiigiy,  and  feloniously  marry 
a  negro,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  state.''  Frasher  v.  .State, 
3  Tex.  Ai)p.  2(i3,  30  Am.  Rep.  131. 

Note. — The  indictment  was  approved 
but   the  case   reversed   for  error  in   in- 
.structions.       Indictment     should     name 
other   party   lo    marriage. 
II.     Comrlaint  for  Miscegenation. 

"1,  T.  C.  Miller,  do  solemnly  swear, 
that  Thomas  Dodson  and  Mrs. 
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Doilson.  in  sni.l  county  of  Pulaski,  liid 
on  tlu>  first  (lay  of  March,  ISSH,  live 
ami  col\al>it  to^jotlicr  as  liusliand  and 
wife,  ho  boinjij  a  nofiro  man  and  she 
boinp  a  white  woman,  in  violation  of 
tlie  statute  laws  of  tlie  state  of  Arkan- 
sas; and  pray  a  warrant  from  T.  VV. 
Wilson,  .instil-e  of  the  peace  for  said 
countv,  "to  apprehend  and  bring  said 
Thomas  Dodson  before  said  .jiistice,  to 
be  dealt  with  acconling  to  law."  Dod- 
son r.  State,  61  Ark.  57,  31  S.  W. 
1177. 


MISJOINDER. 
CROSS-HKFKKKNCE: 

Demirrer: 

Demurrer   for   Misjoinder  of  Actions. 
Mlt^NOMKR. — See   Abatement,    Pleas 

OK. 


MISTAKE. 

crossri:fi:ren(ES: 
Account  and  Accounting: 

Denial  of  Error  in  Account. 
Bills   and   Notes: 

Answer,  Mistake  in  Amount  of  Note; 
Complaint    on    Note    Wrongly    Dated. 
Bonds : 

Complaint  on  Bond  for  Stay  of  Pro- 
ceedings,     for      Eeformation      and 
Judgment  on  Bond. 
Eeformation: 

Complaint   To  Reform   a  Conveyance 
by   Correcting   Mistake   in    Bound- 
ary. 
Rescission  and  Cancellation: 

Complaint  for  Rescission  of.  Contract 
and  Repayment  of  Advances  on 
Ground  of  Fraud. 

Complaint  for  Money  Overpaid  ht/  Mis- 
take, 

I.  That  heretofore  the  parties  hav- 
ing had  frequent  dealings  with  each 
other,   the   defendant,   on   or   about   the 

— 7 day  of  -,  at  , 

rendered  their  account  to  the  plaintiff, 
which  account  set  forth  an  indebted- 
ness of  the  plaintiff  to  the  defendant 
in  the  sum  of  dollars. 

TI.  That  the  pla-ntiff.  supposing  said 
account  to  be  correctly  stated,  paid 
to   the   defendant   said   amount. 

ITI.  That  the  account  was  not  cor* 
rectly   stated,   but   that   it   overcharged 

the   plaintiff  with   the  sum  of 

dollars,  for  (specifying  the  error).  1 
Abb.  Forms  175. 


MONEY  HAD  AND  RECEIVED. 

I.     Complaints,  S.IO 

A.     Lender  A(/ainst   Horrowcr,   S'.W 
Ji.     Assifjnec  of   Lender  Ayainsi    bor- 
rower,   S'M) 

C.  Paid  Debt  of  Another,  To  Be  lie- 

paid  on  Day  Certain,  831 

D.  Paid  Det)t  of  Another,  To  lie  He- 

paid  on  Demand,  831 

E.  Money    Paid    to    Third   Person    at 

Defendant's  Ee(juest,  831 

P.     Money  Eeeeivcd,  831 

G.     Money  Received  Contrary  to  Stat- 
ute,  831 

I.      Complaints. 

A.     Comphiint,    Lender    Ai/ainst    Bor- 
rower. 
I.      That    on 

IS ,  at  the  city  of  — 


(lay     of 


the  plaintiff  lent  to  the  defendant   the 

sum    of  dollars-,    on    condition 

that  it  should  be  repaid  (with  inter- 
est) upon  demand  (or,  repaid  on  the 
day  of ,  18 ), 


11.     That   tlieroafter  and  before   this 

action    (or,    on    the    day    of 

,     18 ),    the    plaintiff    duly 

demanded  payment  of  the  same  from 
the  defendant,  but  no  part  thereof  has 
been  paid  (or,  if  any  payments  have 
been  made,  no  part  thereof  has  been 
paid,  except  (state  briefly  the  total 
of  payments),  and  the  defendant  is 
now  justly  indebted  therefor  to  this 
plaintiff  in  the  sum  of  dol- 
lars, "with   interest,    from   the   

(lay  of  ,  IS (or,  if  it   was 

to  ])C  repaid  on  deiiuuid,  claim  interest 
from  the  day  of  demand).  1  Abb. 
Forms  161. 

B.  Complaint  on  Areount  hy  Assignee 
of  Lender  Against  Borrower. 

I.      That    on    the    day    of 

,  18 ,  at  the  city  of  , 

the    defendant    was    indebted   to    one 

M.  N.,  in   the  sum  of  dollars 

on  an  account  for  money  lent  by  said 
M.  N.  to  said  defendant,  and  for  money 
paid,  laid  out,  and  expended  by  said 
M..  N.  to  and  for  the  use  of  said  de- 
fendant, and  at  his  request. 

IT.  That  thereafter  said  M.  N.  duly 
assigned  said  indebtedness  to  this 
plaintiff,  of  which  the  defendant  had 
duo  notice,  but  no  part  of  the  same 
has  been  paid,  and  there  is  now  due 
and  payable  to  this  plaintiff  thereon, 
from  the  defendant,  the  sum  of,  etc. 
1   Abb.  Forms  163. 
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C.  Complaint,  Paid  Debt  of  Another, 
To  Be  Repaid  on  Day  Certain. 

I.      That    on     the    day    of 

,  18 ,  at ,  this  plain- 


tiff paid,  to  the  use   of  the  defendant, 

and  at  his  request,  the  sum  of 

dollars,  in  paying  to  one  M.  N.  the 
amount  of  a  promissory  note  made  by 
the  defendant. 

II.  That  defendant  promised  to  re- 
pay  said    sum    (with   interest)    to    this 

plaintiff  on  the day  of , 

18 ,    but    has    not    paid     any     part 

thereof  (except,  etc.).  1  Abb.  Forms 
166. 

D.  Complaint,    Paid     Debt     of     An- 

other,   To    Be    Bepaid    on    De- 
mand. 

■   I.     That    on    the    day    of 

— .    18 (at    ),     this 

plaintiff  paid  to  the  use  of  the  de- 
fendant, at  his  request,  and  on  condi- 
tion that  the  same  should  be  repaid 
on  demand,  the  sum  of  dol- 
lars, in  paying  to  one  M.  N.  one  quar- 
ter's rent  of  the  house  then  occupied 
by  the  defendant  (or,  otherwise  show 
what  the  debt  was). 

II.       That     this     plaintiff,      on      the 

day   of   ,    18 ,    at 

,    duly    demanded    payment    of 

the  same  from  the  defendant,  but  no 
part  thereof  has  been  paid  (or,  no 
part  thereof  has  been  paid,  except — 
amount  of  payment  made,  if  any).  1 
Abb.  Forms  166. 

E.  Complaint,  Paid  Money   to    Third 

Person  at  Defendant's  Request. 
L      That    on     the    — day    of 

18 (at  ),  at  the 

request  of  the  defendant,  the  plaintiff 
paid  to  one  M.  N. dollars. 

II.  That  in  consideration  thereof, 
the  defendant  promised  to  repay  tiie 
game   to   the   plaintiff    (on   demand). 

III,  That    (on    the   day   of 

,  IS .  the  plaintiff  demanded 

payment  of  the  same  from  the  defend- 
ant, but)  he  has  not  repaid  the  same. 
1  Abb.  Forms  163. 

F.  Complaint,  Money  Receiver!,  Com- 

mon Form. 

I.     That    on    the    day    of 

,    18 ,   at  (or,   at 

sundry  times  between  the  day 

of  ,   and    the   day   of 


at 


-),    the    defendant 


received   from   one   M.    .V.    (or,   received 
from  the  phiintiff.  and  as  his  agent,  or, 

otherwise)    the    sum    of dol- 

\M*9,  to  the  use  of  the  plaintiff. 


II.  That  thereafter,  and  before  this 
action,  the  plaintiff  demanded  payment 
thereof  from  the  defendant. 

III.  That  he  has  not  paid  any  part 

thereof    (except    the    sum    of   

dollars).     1  Abb.  Forms  173. 

G.  Complaint  for  Money  Received 
Contrary  to  Statute. 

That  defendant  is  (or,  where  he  :s 
sued  as  executor  or  administrator,  the 
defendant's  testator  was,  or,  intestate 
was,  before  his  death)  indebted  to  the 
plaintiff  in  the  sum  of  dol- 
lars (the  sum  received,  or,  value  of 
goods  received),  whereby  an  action  ac- 
crued to  the  plaintiff,  according  to  the 
provisions  of  the  statute  regulating  the 
interest  on  money  (or,  against  betting 
and  gaming,  or  otherwise  stating  its 
subject).      1    Abb.    Forms    175. 


MONOPOLIES. 

Declaration  on  the  Case  by  Manufacturer 
Injured  by  Monopoly. 
"That,  for  six  years  prior  to  the 
committing  of  the  grievances  com- 
plained of,  plaintiff  was  a  manufacturer 
and  dealer  in  bricks,  and  was  the  own- 
er and  possessed  of  certain  lands  and 
buildings  at  Hobart,  Indiana,  which 
were  in  use  by  him  as  such  manufactur- 
er, and  which  had  been  acquired  and 
equipped  for  said  business  of  manufac- 
turing brick  at  an  expenditure  of  -$.50,- 
000;  that  during  said  period  the  plain- 
tiff was  engaged  in  the  manufacture 
of  brick  and  selling  the  same  almost 
exclusively  in  Cook  county,  Illinois,  and 
was  in  receipt  of  large  profits,  and  es- 
pecially from  having  a  market  for  said 
brick  in  said  Cook  county;  that  dur- 
ing said  time  the  Chicago  Masons'  & 
Builders'  Association  was  a  corpora- 
tion in  said  Cook  county  and  Had 
among  its  members  about  two-thirds  of 
all  persons  and  firms  then  engaged  in 
said  county  in  the  business  of  con- 
structing brick  and  mason  work  and 
in  p\irchasing  and  obtaining  supplies 
of  brick  to  be  used  in  said  county; 
that  the  membership  of  said  corpora- 
tion comprised  substantially  all  the  re- 
sponsible and  reliable  persons  or  firms 
engaged  in  tho  business  aforesaid  in 
said  Cook  county;  that  during  said 
period  the  members  of  said  association 
constructed  fl.'i  per  cent,  of  the  brick 
and  mn«on  work  in  said  county,  and 
plaintiff  made  sales  of  substantially  all 
of  the  brick  of  his  manufacture,  and 
all  that  could  be  manufactured  at  hit 
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said  plant,  to  niombors  of  said  associa- 
tion,  from   whicli    ho  derived   profits  ot 
$10,000    per   year;    that    tho    defendant 
J.    C.    Thompson    is    and    was    a    mem- 
ber and   president   of  said   association; 
that   dnrinjx   said    period    tliere   was    in 
said    connty    a    voluntary    organization 
of    individuals    known     as    tlie     Brick 
^fanuf.icturers'  Association  of  Chicajjo, 
COTui^risin-j  i<"  per  cent,  of  the  manufac- 
turers   of    brick    in    said    county;    that 
the    memhcrs   of   said   association   were 
mtinnfacturers   of,   and   dealers   in,   and 
sellers    of    brick    in    said    county;    that 
the  defendants  D.  V.  Purington,  William 
H.    Weckler,    Adam    J.    Weekler,    Fred- 
erick W.  Tia  Balin,  Louis  Reimer,  P.  J. 
Sexton,     Edwin     T.     Harland,     Charles 
Harnies.  and  William  Schlako  were  dur- 
ing   said    period,    and    s+ill    are,    mem- 
bers of  said  association  and  engaged  in 
•ihe  business  of  manufacturing  and  sell- 
ing   brick;    that     during     said     period 
there   was   in   said   county   a   voluntary 
association   known   as   the  Bricklayers' 
Union,   comprising   98   per   cent,  of   the 
competent    bricklayers   of    said   county; 
that,   while   the    plaintiff   was   lawfully 
conducting  his   business  as  a  manufac- 
turer of,  and  dealer  in,   brick,  the   de-. 
fendants,     wrongfully    and     unlawfully 
conspiring,   etc.,   to   injure  the   plaintiii 
in    his    business    and    to    deprive    him 
of  the  legitimate  profits  thereof,  wrong- 
fully    and     corruptly     conspired      and 
agreed   among   themselves,   and    caused 
to  be  agreed  by  said  Masons'  &  Build- 
ers' Association  and  the  members  there- 
of, that  such  members  should  not  pur- 
chase,   nor   be    permitted    to    purchase, 
any  brick  to  be  used  by  them,  or  any 
of  fhem,  from  any  person,  firm,  or  cor- 
poration,   except    as   such   as    had   sub- 
scribed to  the  rules  and  regulations  of 
said   Masons'   &   Builders'   Association, 
to    which    said    rules    and    regulations 
the   plaintiff  was   under   no   obligations 
to    rabscribe;    that     said     Bricklayers' 
Union    wrongfully    and    corruptly    took 
action  assuming  to  bind  and  pledge  its 
members  not  to  handle  or  lay  any  brick 
ma<iufactured   by  any  person   who   had 
not  subscribed  to  the  rules  and  regula- 
tions of  said  Masons'  &  Builders'  As- 
sociation, which  said   action  or  pledge 
was   accepted   and   acted  upon   by   the 
members  of  said  union  and  defendants; 
that   after  the   making  of   said  agree- 
ments  and    pledges,    and   with    the   un- 
lawful   purpose    of    injuring,    etc.,    the 
plaintiff's   business,   and   of   preventing 
and    precluding    him    from    conducting 


his  said  business  in  (!'ook  county  with 
profit,  the  defendants  procured  persons 
to  go  to  customers  of  plaintiff,  and  to 
attend  at  the  places  where  brick  of 
tlio  i)laintift'  were  bought  to  be  used 
in  constructing  buildings  in  said  coun- 
ty, and  then  and  tliero  wrongfully  rep- 
resented to  the  said  customers  and 
said  woikmen  emjiloyed  to  lay  and 
work  with  brick  of  tho  plaintiff  that, 
if  said  customers  should  purchase,  or 
said  workmen  use,  brick  manufactured 
by  plaintiff,  such  customers  and  work- 
men would)  be  prevented  from  coin- 
jdeting  or  proceeding  with  any  build- 
ing or  structure  upon  which  it  was 
proposed  to  use  the  brick  of  plaintiff; 
that,  in  furtherance  of  their  unlaw! nl 
conspiracy  in  that  behalf,  the  defend- 
ants have,  by  wrongful  threats  and 
the  imposition  of  fines  upon  persons 
dealing  in  or  using  the  brick  of  plain- 
tiff in  said  county,  prevented  sundry 
customers  of  plaintiff  from  purchasing 
brick  from  plaintiff",  and  from  com- 
pleting contracts  in  which  such  brick 
would  have  been  used,  and  have  pre- 
vented workmen  from  laying  or  using 
l)laintiff's  brick,  and  have  made  wrong- 
ful and  malicious  threats,  wherebj'  cus- 
tomers of  plaintiff  have  been  deterred 
from  buying  or  using  plaintiff's  brick; 
that,  by  means  of  said  several  agree- 
ments and  said  wrongful,  unlawful, 
and  malicious  acts  and  interference  of 
the  defendants  and  the  aforesaid  un- 
lawful conspiracy  in  that  behalf,  the 
plaintiff  has  been  wholly  deprived  of 
the  sales  of  brick  in  said  county  which 
he  otherwise  would  have  had,  and  has 
been  and  is  unable  to  dispose  of  and 
sell  his  brick  in  said  county,  and  has 
lost  and  been  deprived  of  divers  large 
gains  and  profits,  etc.,  and,  by  means 
of  the  premises,  the  business  of  the 
plaintiff  has  been  greatly  damaged  and 
rendered  less  profitable,  and  the  value 
of  his  lands  and  buildings  greatly  de- 
preciated, to  the  damage  of  the  plain- 
tiff in  the  sum  of  $100,000."  Purington 
V.  Hinchliff,  219  111.  159,  76  N.  B. 
47,  2  L.   R.  A.    (N.  «.)    824. 
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B.  Decrees,  836 

1.  At  Hearing,  836 

2.  Final,  836 

3.  For  Sale,  837 

4.  Mortgagee  in  Possession,  Costs, 

Eepairs,  Infant,  Etc.,  837 

C.  Order  Enlarging   Time    for    Pay- 

ment,  838 
D     Affidavit   of  Having  Attended   To 
Eeceive  Money,  838 

E.  Final  Order  in  Strict  Foreclosure, 

838 

F.  Complaints,  839 

1.  Mortgagee    Against    Mortgagor 

and  Junior  Incumbrances,  De- 
fault of  Interest,  839 

2.  By  Assignee  Against  Mortgagor 

and  Mortgagee,  840 

3.  Allegation  of  Inadequacy  of  Se- 

curity, Demand  for  Receiver, 
840 

4.  Mortgagee  in  Possession,    Strict 

Foreclosure,  840 

5.  On  Note  and  Mortgage,  841 

G.  Answers,  841 

1.  Denial  of  Mortgage,  841 

2.  Denial  of  Having  Assumed  Mart- 

gage,  842 

3.  Non-joinder  of  Owner  of  Equity 

of  Eedemption,   842 

4.  Purchaser  of  Part  To  Have  Eesi- 

due  Sold  First,  842 
H.  Order  of  Eeference,  842 
I.      Judgments,  842 

1.  No   Defense,   Whole    Debt    Due, 

842 

2.  No  Defense,  Part  of  Debt  Due, 

843 

3.  No   Defense,  Part    Due,    Whole 

Property   To  Be  Sold,   844 

4.  Eecital   Where  Amount  Is  Com- 

puted by  Court,  845 

5.  For   Deficiency    Against    Surety, 

845 
n.     Strict  Foreclosure,  845 
II.     Redemption,  845 

A.  /)''7/.v,    H45 

1.  By  Heir  at  Law,  845 

2.  Absolute   Deed   Taken   as   Secur- 

ity, 846 

3.  By  Purchaser  of  E(ptity   of  Ee- 

dem]>tion,  847 

B.  Orders,   849 
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provements,   849 
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6.  To   Take  Account  of   Insurance, 

849 


C.  Decrees,  850 

1.  Eedemption  and  Account,  850 

2.  Dismissal  on  Failure  To  Pay,  850 

D.  Complaints,  850 

1.  By  Mortgagor,  850 

2.  By  Lessee,  851 

E.  Order  of   Eeference,   851 

F.  Judgment  for  Eedemption,  852 

G.  Affidavit  of  Non-payment,  852 
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CROSS-REFERENCES : 
Guaranty : 

Complaint      Against      Guarantor      of 
Mortgage  To  Recover  Deficiency. 
Guardian  and  Ward: 

Petition  for  Leave  To  Mortgage  In- 
fant's Real   Estate. 
Judgments  and  Decrees,  Enforcement 
of: 

Indorsement     on     Execution,    Where 
Judgment  Is  for  Debt  Secured  by 
Mortgage. 
Judicial  Sales: 

Notice  of  Sale  of  Real  Property  Un- 
der  Foreclosure,   or   Partition; 
Referee's    Report    of    Sale    in    Parti- 
tion, Foreclosure,  or  Other  Action; 
Referee's    Report    of    Sale    in    Parti- 
tion, Foreclosure,  or  Other  Action, 
Where    Purchaser    Has    Not    Com- 
pleted  His   Purchase. 
Lis  Pendens: 

Notice    of    Pendency    of    Action    for 
Foreclosure. 
Quieting  Title: 

Complaint      To      Remove     Mortgage 
Which  Is  a  Cloud  Upon  Title. 
Specific    Performance: 

Decree    for    Specific    Performance    of 
Agreement    To    Execute    Mortgage. 
Subrogation  : 

Substance  of  Complaint  for  Subroga- 
tion by  Purchaser,  Where  Previous 
Foreclosure  Was  Set  Aside; 
Substance  of  Complaint  for  Subroga- 
tion by  Vendor  of  Land  Subject 
to  Mortgage,  Compelled  To  Pay. 

I.    Foreclosure. 

A.     Bills. 

1.     Bill  for  Foreclosure,  Mortgagor 
in    Possession. 

Humbly  complaining,  shows  unto 
your  honors  your  orator  R.  S.,  of,  etc., 
tiiat  on  the,  etc.,  P.  J.,  of,  etc.  (one  of 
the  defendants  hereinafter  named),  be- 
ing, or  pretending  to  be,  seized  in  fee 
of  a  certain  parcel  of  real  estate,  situ- 
ate, etc.,  and  bounded,  etc.,  and  having 
occasion  for  tlic  loan  of  a  sum  of 
money,   applied    to   your   orator    to    lend 

him  the  sum  of  $ — '■ ,  and  in  order 
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to   secure   the    repayment    of   the    same,  ,  equity  he  ought  to  have  done.    But  now 


with  interest,  proposed  to  mortj;a}je  to 
your  orator  the  saiil  real  estate.  And 
your  orator  further  sliows  unto  your 
honors  that  your  orator  did  comply 
with  the  request  of  tlie  said  P.  J.,  and 
did  accordiugly  lend  liini  the  said  sum 
of  $ ,  and  for  securing  tlie  re- 
payment thereof,  with  interest  as 
aforesaid,  by  deed,  bearing  date  on, 
ote..  and  made  and  executed  by  tho 
said  P.  J.,  did  grant,  bargain,  st'll  and 
I'onvey  unto  your  orator,  the  premises 
above  described;  to  have  and  to  hold 
unto  your  orator,  his  heirs  and 
assigns,  in  fee  simple  forever,  subject 
nevertheless  to  a  proviso  for  the  re- 
demption of  the  said  premises,  on  pay- 
ment by  the  said  P.  J.,  his  executors, 
administrators  or  assigns,  to  your  ora- 
tor,    his    executors,     administrators    or 

assigns,   of  the  said   sum   of  $ , 

with  lawful  interest  for  the  same,  with- 
in one  year  from  the  date  of  said  deed, 
as  by  the  said  deed,  reference  there- 
unto being  had,  will  more  fully  appear. 
And  your  orator  further  shows  that  the 

said    sura    of    $ ,    or    any    part 

thereof,  was  not  paid  to  your  orator  or 
to  any  person  on  his  behalf,  according 
to  the  said  proviso  in  said  deed  at  the 
time  therein  mentioned,  and  has  noL 
now  been  paid  to  your  orator,  but  is 
still  due  and  owing  to  him,  together 
with  a  great  arrear  of  interest  thereon. 
And  your  orator  well  hoped  that  the 
said  P,  J.  would  either  have  paid  your 

orator  the   said  sum  of  $ ,  and 

the  interest  thereon,  or  would  have 
suffered  your  orator  to  have  peaceably 
and  quietly  held  and  enjoyed  the  said 
premises,  and  for  that  purpose  your 
orator  has  frequently  applied  to  the 
said   P.  J.,   and    requested   him   to   pay 

the    said    sum    of    $ ,    and    the 

interest  due  upon  the  same,  or  else 
peaceably  to  deliver  up  possession  to 
your  orator  of  the  said  mortgaged 
premises,  together  with  all  deeds,  evi- 
dences, writings,  etc.,  relating  to  or 
concerning  the  same,  and  to  release  all 
his  right,  title  and  equity  of  redemp- 
tion of,  in  and  to  the  said  premises, 
to  your  orator  and  his  heirs,  the  said 
P.  J.  well  knowing,  as  your  orator 
charges  the  truth  to  be,  that  the  said 
premises  are  a  very  scanty  security  for 
the  principal  and  interest  now  due  to 
your  orator  thereon.  And  your  orator 
well  hoped  that  the  said  P.  J.  would 
have  complied  with  such  your  orator's 
reasonable    request,    as    in    justice    and 

See 


so  it  is,  etc.  (charge  of  confederacy). 
And  the  said  defendant  P.  J.  pretends 
that  the  said  premises  were  mortgaged 
by  him  to,  etc.,  whereas  your  orator 
charges  that,  etc.  And  at  other  times 
the  said  P.  J.  pretends,  etc.,  whereas 
j'our  orator  charges,  etc.  All  which 
actings,  etc.  (jurisdiction  clause).  And 
that  the  said  P.  J.  may  discover 
whether  there  is  or  are  any  other,  and 
what  incumbrance  or  incumbrances 
upon  or  afl'ecting  tlie  said  mortgaged 
premises,  or  if  so,  in  whom  the  same 
is  or  are  vested.  And  tliat  an  account 
may  be  taken,  by  and  under  the  direc- 
tion and  decree  of  this  honorable  court, 
of  what  is  due  and  owing  to  your  ora- 
tor for  principal  and  interest  moneys 
upon  and  by  virtue  of  his  said  recited 
mortgaged  securities,  and  that  the  said 
P.  J.  may  be  decreed  to  pay  and  sat- 
isfy to  your  orator  what  shall  appear 
to  be  due  and  owing  to  him  on  the 
taking  of  the  aforesaid  account,  by  a 
short  day  to  be  appointed  by  this  hon- 
orable court,  together  with  your  ora- 
tor's costs.  And  in  default  thereof, 
that  the  said  P.  J.,  and  all  persons 
claiming  under  him,  may  be  absolutely 
barred  and  foreclosed  of  and  from  all 
equity  of  redemption,  or  claim,  in  and 
to  the  said  mortgaged  premises,  and 
every  part  thereof,  and  may  deliver 
over  to  your  orator  all  deeds,  writings 
and  documents  whatsoever  in  his  cus- 
tody, possession  or  power,  relating  to 
or  concerning  the  said  premises,  aild 
every  part  thereof,  etc.  And  that  an 
account  may  be  taken  by  and  under 
the  direction  and  decree  of  this  honor- 
able court,  etc.,  etc.  And  that  the 
defendant  may  be  decreed  to  pay  unto 
your  orator,  etc.,  etc.  May  it  please, 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
1926. 

2.  Bill  for  Foreclosure  Against 
Surviving  Mortgagor,  Etc. 
Humbly  complaining,  shows  unto 
your  honors,  your  orator  A.  H.,  of,  etc., 
esq.,  against  S.  M,  C,  of,  etc.,  and 
G.  R.,  of,  etc.,  that  J.  S.  C,  now  de- 
ceased, the  said  S.  M.  C.  and  the  Rev- 
erend P.  K.,  now  deceased,  being  or 
alleging  them.selves  to  be  seized  of  and 
entitled  to  the  premises  hereinafter 
particularly  described,  in  trust  for  the 
benefit  of  the  said  J.  S.  C.  and  S.  M. 
C,  and  having  occasion  to  borrow  the 
sum  of  $5,500,  applied  to  and  requested 
yonr  orator  to  lend  them  the  sum  of 
$u  000,  part  of  such  sum  of  $5,500,  on 
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the  security  hereinafter  mentioned,  and 
that  your  orator  complied  with  such 
request,  and  did  accordingly  lend  and 
advance  the  sum  of  $3,000  to  the  said 
J.  S  C,  S.  M.  C.  and  P.  K.  And  that, 
thereupon,  and  in  order  to  secure  the 
repayment  thereof  with  interest,  the 
said* J.  S.  C,  S.  M.  C.  and  P.  K.  duly 
executed  a  certain  indenture  of  mort- 
gage, bearing  date  ,  and  made 

or  expressed  to  be  made  between  the 
said  J.  S.  C,  S.  M.  C.  and  P.  K.,  of 
the  one  part,  and  your  orator  of  the 
other  part.  And  that  thereby,  after 
reciting  as  therein  mentioned,  it  was 
witnessed  that  for  and  in  consideration 
of  the  said  sum  of  $3,000,  to  the  said 
J.  S.  C,  S.  M.  C.  and  P.  K.  paid  by 
your  orator,  the  receipt  whereof  they 
did  thereby  acknowledge,  they  the  said 
J.  S.  C,  S.  M.  C.  and  P.  K.,  and  each 
cf  them,  did  grant,  bargain,  sell  and 
convey  unto  your  orator,  his  heirs  and 
assigns,  all  that  capital  messuage,  etc., 
together  with  all  and  every  the  appur- 
tenances, etc.,  to  hold  the  said  mes- 
suage, etc.,  unto  your  orator,  his  heirs 
and  assigns,  in  fee  simple  forever,  but 
subject  to  a  proviso  for  redemption 
upon  payment  by  the  said  J.  S.  C.,  S. 
if.  C.  and  P.  K.,  their  heirs,  executors, 
administrators  or  assigns,  unto  your 
orator,  his  executors,  administrators  or 
assigns,  of  the  said  sum  of  $3,000,  with 
interest   after   the   rate   of   5    per   cent. 

per  annum  at  or  upon  the  day 

of  ,   then    next    ensuing;    as   in 

and  by  the  said  indenture,  reference 
being  thereto  had,  will  more  fully  ap- 
pear. And  your  orator  further  shows 
unto  your  honors  that  the  said  sum  ot 
$3,000  was  not  paid  to  your  orator  at 
the  time,  for  that  purpose  limited  by 
the  said  indenture,  for  the  payment  of 
the  same,  and  that  thereby  the  estate 
of  your  orator  in  the  said  mortgaged 
Iiremiscs  became  absolute  at  law.  And 
your  orator  further  showeth  unto  your 
honors     that     in     or     about     the     year 

the  said  J.  S.  ('.  died,  having 

first      made      his      will      bearing      date 

,   whereby   he   devised   all    real 

estate,  including  his  interest  in  the 
said  mortgaged  premises,  to  the  said 
S.    M.   C.   an<l    1'.    K.    and    to   G,   R.,   of 

,    and    their    heirs.      And    your 

orator  further  sliows  unto  your  lioii- 
ors  that  the  said  W  K.  had  no  bencrniiil 
interest  in  the  said  mortgaged  jirem- 
ises;  and  that  he  died  some  time  since, 
leaving  the  said  S.  M.  C.  him  surviv- 
ing; and  that  the  said  S.  M.  C.  alone 


is    now    entitled    to    the    equitj'    of    re- 
demption    of    the    mortgaged    premises 
in   trust,   as   to   one  moiety  thereof,   for 
his   own   use   and   benefit,   and  in   trust, 
as    to    the    other    moiety,    for    the    use 
and    benefit    of    himself    and    tlie    said 
G.  R.,  as  devisees  of  the  said  J.   S.  (J. 
And    your    orator    further    shows    that 
the   said   sum   of   $3,000,   together   with 
a    considerable    arrear    of    interest    ac- 
crued due  thereon,  is  now  due  to  your 
orator    on    the    security    of     the     said 
premises.      And    that    your    orator    has 
frequently,   and   in    a   friendly   manner, 
applied    to   the   said    S.    M.    C.    and    re- 
quested   him    to   pay   the   same,   anid   to 
release  his  equity  of  redemption  of  and 
in    the    said    mortgaged   premises.      And 
your   orator    well    hoped   that    such    his 
just  and  reasonable  requests  would  have 
been   complied   with,   as  in  justice   and 
equity   they   ought   to   have  been.     But 
now  so   it   is,   may   it   please  your   hon- 
ors,  that  the   said   S.  M.  C,  combining 
with    the    G.    R.,    and    contriving    how 
to   injure   your   orator  in   the   premises, 
refuses  so   to   do,   although   your   orator 
charges   that   your   orator   did   as   afore- 
said  well    and    truly    advance   and    pay 
the   said   sum   of  $3,000   to   the   said  .J. 
S.    C,    S.    M.    C.    and   P.    K.,    and    that 
for    securing     the     repayment    thereof 
with  interest,  the   said  J.   S.   C,   S.   M. 
C.   and  P.  K.   duly   made   and   executed 
to    your    orator    such    indenture    as    is 
liereinbefore    mentioned;    and    that    the 
whole    of    the    said    sum    of    $3,000,    to- 
gether  with   a   large  arrear  of   interest 
accrued  due  thereon,  is  now  justly  due 
and  owing  to  your  orator  on  the  secur- 
ity aforesaid.     And  your  orator  charges 
that   the   mortgaged   premises   are   very 
scanty    security    for   the    repayment    of 
what  is  due  and   owing  to  your  orator 
or  the  security  thereof.     And  your  ora- 
tor charges  that  the  said   G.  R.   is  and 
claims    to    be    interested    in    the     said 
mortgag(>d  premises,  or  some  part  there- 
of,   an<l    to    be    entitled    to    redeem    the 
same,   but   he,  and   also  the  said  S.   M. 
('.,  refuses  so  to  do.     And   your  orator 
charges  tliat  the  said   defendants  ought 
either  to  pay  what  is  due  to  your  ora- 
tor   as    aforesaid,    or    otherwise    to    re- 
lease their  ecjuity  of  redemption  in  the 
said    premises,    but    they    refuse    so    to 
do.      All    which    actings,    etc.    (jurisdic- 
tion   clau'ie).      And    that    the    said    de- 
fendant  may  answer  tht>  premises;   and 
tliat  an   account   may  be  taken   by  and 
under   the  direction   and   decree  of  this 
honorable  court  of  wiiat  is  due  and  owing 
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to  your  orator  for  i>riiu'ip:il  inoiioy  ami 
inti-rest  on  tho  socurity  of  Iho  saiil 
inortjjajiod  prt'iuisos;  and  that  the  said 
defendants  may  be  decreed  to  pay  unto 
your  orator  what  sliall  appear  to  bo 
justly  duo  and  owinfj  to  hira  on  tho 
takinj;  of  tlie  aforesaid  account,  to- 
gctlier  with  his  costs  of  this  suit,  by 
a  short  day  to  be  appointed  by  this 
court  for  that  purpose,  your  orator  bc- 
injj  ready  and  willing,  and  hereby  of- 
fering, on  being  paid  his  principal 
money  and  interest  and  costs,  at  such 
appointed  time,  to  reconvey  the  said 
mortgaged  premises  unto  the  said  de- 
fendants, or  unto  either  of  them,  as 
this  honorable  court  shall  direct.  And 
in  default  of  such  payment,  that  the 
said  defendants  and  all  persons  claim- 
ing under  them  may  be  absolutely 
barred  and  foreclosed  of  and  from  all 
right  and  equity  of  redemption  in  and 
to  the  said  mortgaged  premises,  and 
every  part  thereof  forever.  And  may 
deliver  up  to  your  orator  all  and  every 
the  deeds,  writings  <ind  documents  in 
their  or  either  of  their  possession,  cus- 
tody or  power,  relating  to  the  said 
mortgaged  premises,  and  every  part 
thereof.  (And  that  an  account,  etc.; 
see  preceding  form.)  May  it  please 
your  honors,  etc.  (Pray  subpoena 
against  S.  M.  C.  and  G.  R.)  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'  ed.)   1928. 

3.     Praijer   in   Bill    for    Foreclosure 
and  Sale. 

That  an  account  may  be  taken,  by 
or  under  the  direction  of  this  honorable 
court,  of  what  is  due  for  the  principal 
and  interest  on  the  said  mortgage,  and 
that  the  said  defendants,  or  some  one 
of  them,  may  pay  unto  your  orator  the 
money  which  shall  be  found  due  to 
hira,  by  a  short  day  to  be  appointed 
for  that  purpose  by  this  honorable 
court;  or,  in  default  thereof,  that  all 
the  said  defendants,  and  their  respect- 
ive heirs,  executors  and  administrators, 
and  all  other  persons  claiming,  or  to 
claim  by,  from  or  under  them,  or  any 
of  them,  may  be  absolutely  barred  and 
foreclosed  of  and  from  all  right  ana 
equity  of  redemption  of,  in  and  to  the 
said  estates,  and  every  part  thereof; 
or,  if  on  any  account  your  orator  is 
not  entitled  to  such  foreclosure,  then 
that  the  said  estates  may  be  sold,  and 
all  proper  parties  may  join  therein,  and 
that  the  money  so  due  to  your  orator 
may  be  paid  to  him  by  and  out  of  the 
money   which   shall   be   raised  Viy   such 


sale,    etc.,    etc.      3    Dan.    Ch.    PI.    &    I'r. 
(Perkins'  ed.)   1930, 
B.     Decrees. 

1.  Decree  for  Foreclosure  at  Jlear- 

ing,  MorlfHujor  in  Possession. 
The  court  doth  order  and  decree  that 
it  be  referred  to  A.  li.,  esquire,  master, 
etc.,  to  compute  what  is  duo  to  tho 
jilaintifl',  for  princijial  and  interest  on 
his  mortgage  in  the  pkvidings  men- 
tioned, and  for  his  costs  of  this  cause, 
such  costs  to  be  taxed,  etc.,  and  upon 
the  defendant's  paying  to  the  plaintitf 
what  shall  be  reported  due  to  him  for 
principal,  interest  and  costs  as  afore- 
said, within  months  after  tho 

said  master  shall  have  made  his  report, 
at  such  time  and  place  as  saici  master 
shall  appoint,  it  is  ordered  that  tho 
said  ])laiutitr  do  reconvey  (resurrender, 
reassign)  the  mortgaged  premises  free 
and  clear  of  all  incumbrances  done  by 
him,  or  any  claiming  by,  from  or  under 
him  (or  by  those  under  whom  lie 
claims),  and  deliver  up  upon  oath  all 
deeds  and  writings  in  his  custody  or 
power  relating  thereto,  to  the  defend- 
ant, or  to  whom  ho  shall  appoint.  But 
in  default  of  the  said  defendant's  pay- 
ing to  the  plaintiff  such  principal,  in- 
terest and  costs  as  aforesaid,  by  the 
time  aforesaid,  it  is  ordered  and  de- 
creed that  the  said  defendant  from 
thenceforth  do  stand  absolutely  de- 
barred and  foreclosed  of  and  from  all 
(right,  title,  interest  and)  equity  of 
redemption  of,  in  and  to  the  mortgaged 
premises.  Liberty  to  apply.  3  Dan. 
Ch.   PI.    &   Pr.    (Perkins'   ed.)    2222. 

2.  Decree     of     Final     Foreclosure 

(Strict). 
Upon  motion,  etc.,  by  counsel  for  the 
plaintiff,  who  alleged  that  by  the  de- 
cree, dated,  etc.,  it  was  ordered  that 
it  be  referred  to  A.  B.,  esquire,  master, 
etc.,  to  take  an  account,  etc.,  that  in 
pursuance  of  said  decree  the  said  mas- 
ter,  on   the  day   of  , 

made  his  report,  and  thereby  certified 
that  there  would  be  due  to  the  plain- 
tiff for  principal  and  interest  on  his 
said  mortgage,  and  for  his  costs,  etc., 
on   the  day   of  .   the 


sum    of   $- 


which  the  said  de- 
fendant was  thereby  appointed  to  pay 
to  the  plaintiff  on,  etc.,  at,  etc.,  be- 
tween, etc.;  that  it  ajipears  by  the 
affidavit  of  the  plaintiff,  filed,  etc.,  that 

he  did  attend  on  the  said  day 

of ,   at,   etc.,   from   before   the 

hour    of 
of    


till    after    the    bour 
of  that   day,   in   order  to 
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receive  from  the  defendant  the  said 
sum  of  $ ,  but  the  said  defend- 
ant did  not,  nor  did  any  person  on  his 
behalf,  attend  to  pay  the  said  sum,  and 
that  the  said  sum  hath  not,  nor  hath 
any  part  thereof  been  since  paid  to 
the  plaintiff,  but  that  the  whole  thereof 
still  remains  due  and  owing;  and  upon 
reading  the  said  decree,  report  and  aili- 
davit,  this  court  doth  order  that  the 
defendant  do  from  henceforth  stand 
absolutely  debarred  and  foreclosed  of 
and  from  all  (right,  title,  interest  and) 
equity  of  redemption  of,  in  and  to  the 
said  mortgaged  premises.  (Take  the 
words  of  the  decree.)  3  Dan.  Ch.  PI. 
&  Pr.   (Perkins'  ed.)   2224. 

3.  Decree   for   Sale    in    Default    of 

Payment. 
Usual  account:  Direction  for  pay- 
ment to  plaintiff,  and  reconveyance  by 
him.  "But  in  default  of  defendants 
paying  to  the  plaintiff,  etc.,  it  is  or- 
dered and  decreed  that  the  said  mort- 
gaged premises,  or  a  competent  part 
thereof,  be  sold  with  the  approbation 
of  the  master;  and  that  the  money  to 
arise  by  such  sale  be  applied  in  pay- 
ment of  what  shall  appear  to  be  due 
to  the  plaintiff  for  principal,  interest 
and  costs,  as  aforesaid,  and  be  in  the 
meantime  paid  into,  etc.,  to  the  credit 
of  this  cause."  Adi'ourn,  etc.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'  ed.)    2224. 

4.  Decree    for    Foreclosure,     Mort- 

gagee   in    Possession;    Costs; 
Pcpairs;     Improvements     and 
Projits;     Bcconveyance;     De- 
fault;   Infant. 
It  is  ordered  that  tlie  plaintiff's  bill 
do   stand   dismissed    as   against   the   de- 
fendant  H.   S.,  with   costs,   and   that   it 
be    referred    to,    etc.,    of    this    court    to 
tax    the    said    costs;    and   it    is    ordered 
that  the  plaintiff  R.  II.   do  pay   to  the 
said    defendant    his    costs    when    taxed, 
and   what   the   plaintiff  shall   so  pay   is 
to    be    added    to    liis    own    costs,    to    be 
taxed    as    hereinafter    directed;    and    it 
is  ordered   that  it  be  referred   to  G.   F. 
C,   esq.,   master,   etc.,   to   take   the   fol- 
lowing   accounts,    that    is    to    say:      1. 
An    account    of   what    is   due    for   prin- 
cipal   and    interest    on    the    security    of 
the    premises    comprised    in    the    inden- 
iire   (or  deed)   dated,  etc.     2.     An   ac- 
'lunt  of  all   sums   of   money  paid,   laid 
'lilt    and    pxponded    by    the    said    W.    M. 
or  the  plaintiff  (transferee  of  the  mort- 
gage)   for    fines,    fees    and    costs,    etc.; 
and    of    all    sums    of    money    paid,    laid 
out    or    expended    by    the    plaintiff    in 


necessary  repairs  and  lasting  improve- 
ments of  the  premises  comprised  in  the 
said  indenture  (or  deed)  of  mortgage 
of,  etc.;  and  in  taking  the  said  account, 
interest  is  to  be  computed  on  the  money 
paid  for  fines  and  fees  on  renewal,  and 
the  charges  attending  the  same,  and 
laid  out  in  repairs  and  lasting  improve- 
ments, after  the  same  rate  of  interest 
as  the  said  mortgage  carried;  and  what 
shall  appear  to  be  due  on  the,  said 
account  is  to  be  added  to  what  shall 
be  found  due  for  principal  and  interest 
on  the  said  mortgage.  3.  An  account 
of  the  rents  and  profits  of  the  prem- 
ises comprised  in  the  indenture  (or 
deed)  of,  etc.,  or  which  without  wilful 
default  of  the  plaintiff  might  have  been 
received;  and  what  shall  be  found  due 
from  the  plaintiff  on  taking  the  said 
account  is  to  be  deducted  from  what 
shall  be  found  due  to  him  for  principal 
and  interest  as  aforesaid;  and  in  taking 
the  said  accounts,  all  just  allowances 
are  to  be  made. 

And  it  is  ordered  that  it  be  referred 
to  tlie  said  to  tax  the  plain- 
tiff his  costs  of  this  suit. 

And  it  is  ordered  that  upon  the  de- 
fendants or  any  of  them  paying  to  the 
plaintiff  what  shall  be  found  to  be  due 
to  him  for  principal  and  interest  as 
aforesaid,  together  with  his  costs  of 
this  suit,  within  (six)  months  after 
the  same  shall  have  been  certified,  at 
such  time  and  place  as  shall  be  ap- 
pointed, the  plaintiff  do  reconvey  and 
reassign  the  mortgaged  premises  for 
all  the  plaintiff's  interest  therein  to 
tlie  defendants  or  such  of  them  as  shall 
redeem,  free  and  clear  of  all  incum- 
brances done  by  the  said  W.  M.,  or 
the  plaintiff,  or  any  person  claiming 
by,  from  or  under  them,  or  either  of 
tiiem,  and  to  deliver  up  all  deeds  and 
writings  in  the  custody  or  power  ot 
the  plaintiff  relating  thereto,  upon 
oath,  to  the  said  defendants,  or  such 
of  them  as  shall  redeem,  or  to  whom 
they  shall  appoint. 

But  it  is  ordered  that  in  default  of 
the  defendants  paying  unto  the  plain- 
tiff such  principal,  interest  and  costs 
as  aforesaid,  by  the  time  aforesaid, 
the  defendants  sliall  stand  absolutely 
debarred  and  foreclosed  of  and  from 
all  equity  of  redemption  of,  in  and  to 
the  said  mortgaged  premises  comprised 
in   the   said   indenture    (or   deed),   etc. 

And  the  said  decree  is  fo  bo  binding 
on  the  infant  defendant  A.  N.,  unless 
he,    being    served    with    a    subpoena    to 
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show    cause    agniiist     tlio     .s;iiii(\     sluiM 
within    six    months    at  tor    ho   siiovild   at 
tain   his  apo  of  twonty-ono  yoars.  show 
unto  this  court   good   cause   to   the   con 
trary.     3   Dan.  Ch.   PI.   &  Pr.   (Perkins' 
ed.)    'JlU'J.      iSeo   Tripp's   Forms   V,\4. 

C.     Onhr    Enhir(j\i\<j    Time    for    Pny- 

mrnt. 
The  report  of  th(^  inastor  to  wIiotii 
it  was  referred  to  comi)ute  and  ascer- 
tain the  amount  due  to  the  complain- 
ant in  this  cause  for  principal  and 
interest  on  Iiis  bond  and  mortj^'age,  and 
tax  his  costs  in  this  suit,  having  boon 
filed  and  duly  contiiinod,  from  which 
it  appears  that  tliore  will  be  due  to 
the  said  complainant,  for  principal,  in- 
terest  and  costs,  the  sum  of  $ . 

on   the  day   of  ,   in 

fftant,  which  was  the  time  ap 
pointed  by  the  said  master  for 
the  payment  thereof,  and  on  reading 
aflidavits,  and  on  motion  of  Mr.  F.  S. 
K.,  solicitor  for  the  defendant,  and  on 
hearing  Mr.  W.  C.  N.,  solicitor  for  the 
complainant,  in  opposition  thereto,  it 
is  ordered  that  upon  the  said  defend- 
ant 's    paying    to    the    complainant,    on 

or  before  the  day  of 

instant,  the  sum   of  $ reported 

due  to  the  complainant  for  interest  and 
costs  on  his  said  mortgage,  by  the  said 
master's  report,  the  time  for  the  de- 
fendant's redeeming  the  said  mort- 
gaged premises  be  enlarged  for  six 
months.  And  upon  such  payment,  it 
is  ordered  that  it  be  referred  back  to 
the  said  master  to  compute  the  com- 
plainant's subsequent  interest,  and  tax 
his  subsequent  costs,  including  the  costs 
of  this  application,  and  to  appoint  a 
new  time  and  place  for  payment  ot 
what  shall  be  found  due  to  the  com- 
plainant in  respect  thereof.  IBut  in 
default  of  the  defendant's  paying  to 
the      complainant      the      said      sum      of 

$ by    the    time    aforesaid,    the 

said  dofendant  is  to  stand  absolutely 
foreclosed.      2   Barb.   Ch.   Pr.   62o. 

D.     Affidayit   of   Having   Attended   To 
Eereire  Mortgage  Money. 
Citj'  and  county  of  Albany,  ss.: 

G.  II.,  of  said  city,  being  duly  sworn, 

deposes  and  says  that  on  the  

day    of    ,    he    did,    under    and 

by  virtue  of  a  certain  power  of  attor- 
ney, duly  executed  by  A.  B.,  the  com- 
plainant   in    this    cause,    bearing    date 

the   day   of  ,    and    in 

pursuance  of  the  report  of  D.  B.  G., 
one  of  the  masters  of  this  court,  bear- 


ing date  tlie 


day  of 


personally  attend  and  wait  at  the  Mor- 
cliant's  "lOxchange  in  the  city  of  Al- 
bany, from  before  the  hour  of 

of  the  clock  in  the noon  of  tho 

said day  of  ,  until  alter 

the  hour  of at  noon,  being  the 

time  ;ind  place  mentioned  in  the  said 
master's  ropurt,  in  ovdor  to  receive  from 
the  defendant  in  this  cause  the  sum  of 
$ ,     by     the     said      report     re- 


ported due  and  directed  to  be  paid  to 
the  said  complainant  for  principal,  in- 
terest and  costs,  in  respect  of  his  mort- 
gage in  question  in  this  cause;  at  which 
time  and  place  tho  said  defendant  did 
not,  nor  did  any  person  or  persons  on 
his  account  or  behalf,  attend  or  pay  to 

this  deponent  the  said  sum  of  $ 

or  any  part  thereof;   and  that  the  said 

sum  of  $ still  remains  due  and 

unsatisfied  as  he  verily  believes,  .  2 
Barb.   Ch.   Pr.   626. 

E.     Final    Order    for    Strict    Foreclos- 
ure. 
A  decree  having  been  made  upon  the 

hearing  of  this  cause,  on   the  

day  of  last,  by  which  it  was 

referred   to  one  of  the   masters  of  this 

court  residing  in  the  county  of , 

to  compute  and  ascertain  the  amount 
due  to  the  complainant  for  principal 
and  interest  upon  the  bond  and  mort- 
gage mentioned  in  the  bill  in  tins  cause, 
and  to  tax  the  costs  of  the  said  com- 
plainant and  add  the  amount  thereof 
to  the  sum  which  should  be  found  duo 
to  him  from  the  defendant,  and  to  fix 
a  time  and  place  for  the  payment  of 
the  said  principal,  interest  and  costs, 
and  ordering  that  in  default  of  the 
said  defendants  paying  the  sum  thus 
reported  due,  by  the  time  limited  for 
that  purpose,  the  defendant  should 
stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  re- 
demption of,  in  and  to  the  said  mort- 
gaged premises;  and  the  said  master 
having,  in  pursuance  of  the  said  de- 
cree, on  the  day  of 

last,  made  and  filed  his  report,  which 
has   been    duly   confirmed,    whereby    he 

certified    the    sum    of    $ to    be 

due  to  the  complainant,  for  principal, 
interest  and  costs  on  the  said  mort- 
gage, which  he  appointed  to  be  paid 
on    the  day   of  last. 


between   the   hours   of 
clock     in     the     forenoon 


and 


of   the 
twelve 


o'clock  at  noon,  at  the  Merchant's  Ex- 
change   in    the    city    of ;     at 
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which  time  and  place  G.  H.,  being  duly 
authorized  by  the  complainant,  attena- 
ed  for  the  purpose  of  receiving  the 
said  money,  but  neither  the  defendant 
nor  any  person  on  his  behalf  did  then 
attend  to  pay,  or  have  since  paid  or 
tendered  the  same,  as  by  the  affidavit 
of  the  said  G.  H.  now  read  appears; 
on  motion  of  W.  C.  X.,  solicitor  for 
the  complainant,  and  on  hearing  Mr. 
P.  S.  K.,  of  counsel  for  the  defendant, 
in  opposition  thereto,  it  is  ordered  and 
decreed  that  the  said  defendant  C.  D. 
do  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  right,  title,  in- 
terest, equity  and  benefit  of  redemp- 
tion of,  in  and  to  the  said  mortgaged 
premises  as  they  are  described  in  the 
said   mortgage   and   in    the   said   decree 

of    the   day    of  .      2 

Barb.  Ch.  Pr.  626. 

F.     Complaints. 

1.  Complaint  by  Mortgagee  Against 
Mortgagor  and  Junior  Incum- 
brancers To  Foreclose  Upon 
Default  in  Interest,  Insurance 
Paid  by  Mortgagee,  Out- 
standing Judgment. 

1.      That    on    the    day     of 

-,    18 — ,    the    defendant     (mort- 


gagor) made  his  bond  to  the  plaintitt 
under  seal,  and  dated  on  that  day,  con- 
ditioned to  pay  to  the  plaintiff 


dollars  on  (stating  condition  of  bond); 
and  thereupon  he  (together  with  the 
defendant,  naming  his  wife)  duly  made 
and  acknowledged  his  (or  their)  mort- 
gage to  the  plaintiff,  of  even  date 
therewith,  as  collateral,  to  secure  the 
payment  of  said  bond,  a  copy  of  which 
is  annexed  as  a  part  of  this  complaint 
(or  allege  its  legal  effect  as  follows: 
and  that  by  said  mortgage  he,  or  they) 
granted,  bargained  and  sold  to  the 
plaintiff,  his  heirs  and  assigns,  the  fol- 
lowing described  premises  (insert  de- 
scription of  premises  from  mortgage), 
which  conveyance  was  nevertheless 
upon  the  condition  that  (state  condi- 
tion of  mortgage,  with  interest  and  in- 
surance clauses). 

ir.     That  said  mortgage  was  duly  ac- 
knowledged,  and   on    the   day 

of  ,  18 — ,  duly  recorded  in  the 

office  of  the  clerk  of  county, 

in    book   of   mortgages,    page 


III.     That  the  interest  on   said  bond 
and    mortgage,    which    berame    payable 

on  the  flay  of  ,   18 — , 

IB  still  due  and  unpaid;  that  more  than 


days   have   elapsed   since   said 

interest  became  due  and  payable,  and 
the  plaintiff  elects  to  deem  the  whole 
principal  sum  to  be  immediately  due 
and  payable;  and  there  is  now  .justly 
due  to  him  on  said  bond  and  mortgage 

dollars,    with    interest    from 

the day  of  ,  18 — ,  at 


per  cent,  per  annum. 

(Where  plaintiff  has  paid  insurance, 
etc.)  IV.  That  the  defendant  (mort- 
gagor) did  not  keep  the  premises  in- 
sured (stating  breach  of  the  insurance 
covenant,  e.  g.,  thus),  but  wholly  neg- 
lected so  to  do  (or  but  on  the  contrary 
suffered  the  insurance  to  expire  on  the 
day    of   ) ;    in    conse- 


quence   whereof    the    plaintiff     caused 

them    to    be    insured    in    the    

company   of  for   the   term   of 


from    the 


(lay     of 


,    18 — ,   and    paid    therefor   the 

premium   of  dollars. 

(V.  That  no  proceedings  have  been 
had,  at  law  or  otherwise,  for  the  re- 
covery of  said  moneys,  or  any  part 
thereof  (except  that  heretofore  the 
plaintiff  commenced  an  action  in  this 
court  against  the  defendant  to  recover 
on  a  promissorj'  note  for  dol- 
lars, wh)ch  formed  a  part  of  the  in- 
debtedness   for    which    said    bond    and 

mortgage  was  given,  and  on  the 

(lay  of ,  18 — ,  .judgment  of  non- 
suit was  given  against  the  plaintiff  on 
the  ground  that  the  mortgage  merged 
the   note). 

(Where    plaintiff    holds    other    liens.) 

VI.      That    on    the    day     of 

,    18 — ,    at    ,     in     the 

(or  before  M.  N.,  a 


court  of 

.justice  of  the  peace  in  and  for  the 
town  of  ),  the  plaintiff  recov- 
ered a  .judgment,  which  was  duly  given 
by   said   court    (or  justice)    against  the 

defendant,   for  dollars,   in   an 

action  wherein  this  plaintiff  was  plain- 
tiff (or  defendant),  and  the  defendant 
herein    was    defendant    (or     plaintiff); 

and  which  was  on  the  day  of 

-,    18 — ,    duly    docketed    in    the 


office  of  the  clerk  of  said  county,  so 
as  to  become,  and  still  remains,  a  lien 
on    the    mortgaged   premises. 

VII.  That  the  defendants  (subse- 
quent incumbrancers)  have  or  claim 
some  interest  in,  or  lien  on,  said  mort- 
gaged premises,  accrued  since  the  lien 
of  said   mortgage. 

Wherefore  the  plaintiff  demands 
judgment: 

1.    That  each  of  the  defendants,  and 
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all  persons  claiming  inulor  Ihcm,  or 
oithor  of  thoni,  siibsoqiu-iit  to  the  com 
niom-eiuent  of  this  notion,  may  be  fore 
clo.sed  of  all  equity  of  rotleiiiiition  or 
other  interest  iu  said  niortgaged  prem- 
ises. 

2.  That  the  same  be  sold,  and  the 
proceeds  applied  to  the  payment  of  the 
costs  and  expenses  of  this  action,  and 
the  amount  due  on  said  bond  and  mort- 
gage, and  the  amount  of  said  premium 
of  insurance  (and  of  said  judgment), 
with  interest  on  said  moneys  up  to  the 
time  of  such  payment. 

3.  That  the  'defendant  (mortgagor) 
may  be  adjudged  to  pay  any  deficiency 
that  may  remain  after  applying  all  ot 
said  moneys  so  applicable  thereto.  1 
Abb.  Forms  597. 

2.     Complaint   by   Assignee  Against 
Mortgagor,    Martgagce     Who 
Guaranteed  Paynicnt,  Grantee 
of  Equity  of  Redemption  Who 
Assumed  Mortgage  and  Jun- 
ior Ineumbraneers. 
I  and  II.     As  in  preceding  form,  sub- 
stituting the  mortgagee's  name  for  the 
words,  "the  plaintiff. " 

III.  That   on   the   day     of 

\,  18 — ,  the  defendant  (mort- 
gagee), by  an  instrument  in  writing 
under  his  hand  and  seal,  duly  assigned 
said  bond  and  mortgage  to  the  plaintiff 
for  value,  and  thereby  (and  for  a  con- 
sideration expressed  therein)  guaran- 
teed to  the  plaintiff  the  payment  of  said 
bond  and  mortgage  (or  which  assign- 
ment contained  a  covenant,  of  which 
the  following  is  a  cofjy,  setting  it 
forth), 

IV.  That    on    the   day    ot 


,  IS — ,  the  defendant  (mort- 
gagor) and  (his  grantee)  entered  into 
an  indenture  under  their  hands  and 
seals,  whereby  the  said  (mortgagor) 
conveyed  to  said  (grantee)  the  mort- 
gaged premises,  subject  to  said  mort- 
gage, and  said  (grantee)  covenanted 
that  he  would  pay  off  and  discharge 
the  same  as  a  part  of  the  consideration 
of  said  conveyance  (or  otherwise,  as 
the  covenant  was). 

Or,  where  the  conveyance  subject  to 
the    mortgage    was    not   signed   by   the 

grantee.      IV.      That    on    the   

day   of   ,    18 — ,   the   defendant 


(mortgagor),  by  deed  dated  on  that 
day,  duly  conveyed  said  premises,  sub- 
ject to  said  mortgage,  to  the  defendant 
(owner  of  equity  of  redemption);  which 
deed  contained  a  covenant  on  the  part 
of   the   latter,  of  which  the   following 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


is  a  copy  (copy  of  covenant  to  assume 
mortgage).  And  said  conveyar.;'e 
tliereupon  was  accepted  by  said 
(grantee).  _  ,•         ^  i 

Continue    as    in    preceding    lorm.       1 
Abb.  Forms  (iOO. 

3.     Complaint,  Allegation  of   Inade- 
quacy   of    Security    and    De- 
mand  for  Ececiver   of   Ecnts 
and  Profits. 
Insert  in  either  preceding  form: 
That   tlie  mortgaged  premises  consist 
of    (briefly    stating    situation,    c.    g.),    a 
single  village  lot,  with  a  house  thereon, 
which    is    old    and    out    of    repair,    and 
rapidly    deteriorating;    and    the    present 

value  of  the  premises  is  about  

dollars,  and  they  are  subject  to  a  prior 
mortgage,  on  which  about dol- 
lars is  due.  That  they  are  a  scanty 
and  insuflicient  security  for  the  plain- 
tiff's mortgage  debt,  and  the  defend- 
ants, who  are  personally  liable  therefor, 
are  insolvent. 

And   insert   in   the  prayer  for  relief: 
That    a    receiver    of    the    rents     and 
profits    be    appointed,   by   order   of   the 
court,  to   apply  the  same  to  tne  plain- 
tiff's demand.     1  Abb.  Forms  601. 

4.  Complaint  by  Mortgagee  in  Pos- 
session Against  Parties  En- 
titled To  Redeem,  Seekinn 
Aeeounting  and  Payment,  or 
Strict  Foreclosure. 
(Allege  mortgage,  default,  etc.,  as  in 
preceding  forms.) 

III.  That  after  the  mortgage  debt 
became  due  as  aforesaid,  the  plaintiff 
entered  into  possession  of  the  mort- 
gaged premises,  and  the  receipt  of  the 
rents  and  profits  thereof,  and  has  since 
continued,  and  still  is,  in  possession. 

IV.  That  the  said  rents  and  profits 
have  not  been  sulTicient  in  amount  to 
equal  the  annual  interest  upon  the  said 
bond  and  mortgage  (or  state  otherwise, 
as  the  fact  may  be). 

V.  That  the  plaintiff  has  laid  out 
considerable  expenditures  for  perma- 
nent improvements  upon  said  premises, 
to-wit  (stating  the  general  nature  and 
value  of  same),  which  he  claims  should 
be  allowed  him  as  an  offset  against  so 
much  of  said  rents  and  profits.  And 
has  also  paid  the  sum  of  dol- 
lars for  taxes  and  assessments  (or,  if 
any    prior    lien    has    been    discharged, 


state  the  nature  of  the  lien,  amount  and 
time  of  payment  of  same);  all  of  which 
sums  the  said  plaintiff  also  claims 
should  be  allowed  him,  and  credited  on 
his   account    against   so   much   of   said 


MORTGAGES 


841 


rents  and  profits;  which  several  sums, 
when  so  applied  and  credited  to  the 
said  plaintifif,  charging  the  plaintitt 
with  the  amount  of  rents  and  profits 
so  received  by  him,  will  leave  remain- 
ing   due    to    said   plaintiff,   on   his   said 

bond    and    mortgage,    about     ■ 

dollars. 

VI.  That  the  defendant  (junior  in- 
cumbrancer) has,  or  claims,  an  interest 
in  said  mortgaged  premises,  under  and 
by  virtue  of  a  mortgage  thereon  from 
the  said  defendant  (mortgagor)  subse- 
quent to  the  mortgage  of  the  plaintiff; 

and    th4    defendant    has.    or 

claims,  an  interest  therein,  etc.  (setting 
forth  generally  the  interests  of  the  re- 
spective parties). 

VII.  That  the  plaintiff  has  applied 
to  the  said  defendants  (junior  incum- 
brancers), and  requested  them  to  pay 
the  plaintiff  the  said  sum  so  due  on  the 
bond  and  mortgage  held  by  the  plain- 
tiff, or  come  to  an  accounting  with  him 
thereon  for  the  said  rents  and  profits 
(permanent  improvements  and  ad- 
vances), and,  after  the  proper  charges 
and  credits,  pay  the  said  plaintiff  what 
should  appear  to  be  due  him  on  his 
said  bond  and  mortgage;  or,  in  default 
thereof,  to  release  their  right  and 
equity  of  redemption  in  said  mortgaged 
premises.  But  the  said  defendants 
have  hitherto  refused,  and  still  refuse 
so  to  do,  or  to  comply  with  any  part 
of  said   plaintiff's  request. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  That  an  account  may  be  taken 
of  what,  if  anything,  is  due  and  owing 
to  the  plaintiff  for  principal  and  inter- 
eat  on  his  said  bond  and  mortgage;  and 
that  an  account  may  also  be  taken  of 
the  rents  and  profits  of  the  said  mort- 
gaged premises  which  have  been  re- 
ceived by  said  plaintiff,  and  also  of 
the  expenditures  of  the  said  plaintiff 
for  permanent  improvements,  and  for 
taxes  and  assessments  (or  for  tho 
amount  so  paid  for  prior  incumbrances, 
etc.,  as  the  case  may  be). 

2.  That  the  said  defendants  pay  the 
plaintiff  what  may  be  found  due  him 
on  taking  the  said  account,  together 
with  his  coats  of  action,  by  a  short  day 
to  be  appointed  by  the  court  for  that 
purpose;  or,  in  default  thereof,  that 
the  said  defendants,  and  all  persons 
claiming  under  them,  be  absolutely  de- 
barred and  foreclosed  of  and  from  ail 
right  and  equity  of  redemption  in  and 


to  the  said  mortgaged  premises,  and 
every  part  thereof,  and  that  said  de 
fendants  deliver  up  to  the  plaintiff  a!/ 
deeds,  papers  or  writings  in  their  cus- 
todv  or  power  relating  to  or  concern- 
ing'the  said  mortgaged  premises,  or  anj 
part  thereof;  and  for  such  further  re- 
lief as  may  be  just,  with  costs  of  this 
action.     1  Abb.  Forms  601. 


5.     Complaint    on    Note    and   Mort- 
gage  (Short  Form). 

That    on    the    day    of 

^  18 — ,  the  defendant  made  his 


promissorv  note  of  that  date,  and  there- 
by promised  to  pav  to  plaintiff,  or  or- 

^er,    •    dollars,    years 

after  said  date,  for  value  received. 

II        That     the     defendant,     on     the 
day  of  — .  18—,  to  se- 


cure the  pavment  of  said  note,  executed 
to  the  plaintiff  his  mortgage  deed,  and 
thereby  conveyed  to  the  plaintiff,  his 
heirs  and  assigns,  the  following  lands 
and   tenements,   situate   in   said   county 

of   _ (description    as   contained 

in  the  deed).  The  condition  contained 
in  said  mortgage  deed  was,  in  sub- 
stance, that  if  (here  set  forth  the  con- 
dition). ,  ^ 

III.     That  on  the day  o* 

18_,  at  o'clock  a. 


m.  (or  p.  m.),  said  mortgage  was  deliv- 
ered to  the  recorder  of  said  county,  to 
be  by  him  entered  on  record,  and  was 
recorded  the  same  day  (according  to 
facts).  ,  ,        , 

IV.  That  the  said  deed  has  become 
absolute;  and  there  is  due  and  remain- 
ing unpaid  upon  said  indebtedness  the 

gu,n   of  dollars,  with  interest 

from    the    day    of , 

1  a 

Wherefore  the  plaintiff  asks  that 
said  mortgage  may  be  foreclosed,  the 
said  premises  ordered  to  be  sold,  and 
the  proceeds  applied  to  the  payment  of 
said  debt,  and  execution  awarded  for 
the  balance.     1  Abb.  Forms  603. 

G.     Ansivers. 

].     AnsxL'cr,  Denial  of  Mortgage. 
That  he  has  not  knowledge  or  infor- 
mation   sufficient    to    form    a   belief   as 
to   whether  the   defendant   (mortgagor) 
ever   executed   the   bond   and   mortgage 
described  in   the  complaint,  or  whether 
the    defendant     (mortgagee),    ever    as- 
signed   said    aupi)nsed    bond    anrt    mort- 
gage    to     the      plaintiff,     or     whether 
I  he   is   now   the   lawful   owner  or    holder 
I  thereof.     2  Abb.  Forms  163. 
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2.  Answer,  Dinial  of  Uavinrj  As- 
sumed Mort<ja<je. 
That  ho  denies  that  the  dofotidant 
(mortjjafjor)  over  oxocutod  or  delivered 
any  dood  or  convovancc  of  the  prom- 
ises described  in  the  complaint  to  this 
defendant  (excei)t  as  hereinafter  ad- 
mitted, see  next  defense),  or  that  this 
defendant  ever  accepted  said  supposed 
deed,  or  entered  into  possession  of  said 
premises,  or  ever  in  any  manner  what- 
ever assumed  or  agreed  to  pay  tlie 
niorttiajje  set  forth  in  the  complaint. 
2  Abb.  Forms  164. 

o.     Answer,    Non-Joinder   of    Owner 
of  Equity  of  Eedemption. 

I.  That  after  the  making  of  the 
mortpa;;e  in  the  complaint  described, 
and  before  this  action,  the  defendant 
X..  being  seized  of  the  preirises,  by 
his  deed  under  his  hand  and  seal,  dated 

on  the  day  of  ,  18 — , 

duly  conveyed  the  same  to  one  M.  M., 
subject  to  said  mortgage. 

II.  That   said   M.    N.   is   still   living 

at  ,  and   is  now  the  owner  of 

the  equity  of  redemption  in  said  prem- 
ises.    2  Abb.  Forms  165. 

4.     Answer,     Purchaser,     Haviiifj 
Equity  of  Redemption  in,  Part 
of   Premises,    Is    Entitled    To 
Have  Residue  Sold  First. 
T.      That    after    the    making    of    the 
mortgage    mentioned   in   the   complaint, 
and   which   the   plaintiff  seeks  to   fore- 
close,   said     (mortgagor)     conveyed    to 
this  defendant  a  part  of  the  mortgaged 
premises   for   a   valuable   consideration, 

by  deed  bearing   date   on  the  • 

day  of  ,  18 — ,  and  recorded  on 

the  day  of  ,  18 — ,  in 

lib.     of     conveyances,     page 

,  in  the  office  of  the  clerk  of 

the  county  of ,  which  said  por- 
tion of  the  mortgaged  premises  are  de- 
scribed as  follows  (copy  of  descrip- 
tion). 

IT.  (That  after  the  aforesaid  con- 
veyance, the  said  (mortgagor)  con- 
veved  the  residue  of  said  premises  tq 
the   defendant   W.   X.) 

Wherefore  the  defendant  demands 
that  if  a  foreclosure  be  adjudged,  all 
of  said  premises  not  so  conveyed  to 
this  defendant  be  sold  first;  and  that 
the  premises  so  conveyed  to  this  de- 
fendant be  not  sold,  unless  a  sale 
thereof  should  be  necessary  to  satisfy 
deficiency  arising  after  the  sale  of  such 
residue.     2  Abb.  Forms  165. 


H.     Order     of     Keferenre      To     Take 

Proof  Ete. 
On    reailing    and    filing    the    affidavit 

of    M.    N.,    dated    the    day    of 

last,    stating    the    proceedings 


herein,  and  the  allidavits  of  O.  P.  and 
Q.  K.,  therein  referred  to,  and  on  mo- 
tion of  M.  N.  for  the  plaintiff  (no  one 
appearing  in  ojiposition) : 

Ordered  that  it  be  referred  to  R.  F., 

esq.,    of   ,    counselor-at-law,    to 

compute  and  ascertain  the  amount  due 
to  the  plaintiff,  for  principal  and  inter- 
est on  the  bond  and  mortgage  set  forth 
in  the  complaint  in  this  action  (and 
the  amounts  duo  to  such  of  the  defend- 
ants as  are  prior  incumbrancers). 

(Where  the  whole  mortgage-  debt  is 
not  due,  add:  and  also  to  compute  and 
ascertain  the  whole  amount  due,  and 
yet  to  become  due,  secured  by  said 
mortgage,  and  remaining  unpaid,  with 
interest;  and  to  ascertain  tlie  situa- 
tion of  the  mortgaged  premises,  and 
whether  the  same  can  be  sold  in  par- 
cels without  prejudice  to  the  interests 
of  the  parties;  and  if  he  shall  be  of 
opinion  that  a  sale  of  thft  said  premises, 
in  one  parcel,  will  be  most  beneficial 
to  the  parties,  then  that  he  report  his 
reasons  for  such  opinion;  and  if  there 
is  a  question  among  the  defendants  as 
to  the  order  in  wliich  parcels  should  be 
sold,  may  add:  and  also  to  examine  and 
determine  the  order  in  which  the  said 
parcels  should  be  sold  for  the  payment 
of  the  plaintiff's  demand,  in  view  of 
the   equitable   rights  of  the   parties.) 

(Wihcje  any  defendants  are  infants 
having  answered  generally,  or  are  ab- 
sentees, add:  and  also  to  take  proof 
of  the  facts  and  circumstances  stated 
in  the  complaint;  and  to  examine  the 
said  plaintiff  or  his  agent  on  oath,  as 
to  any  payments  that  may  have  been 
made.)     2  Abb.  Forms  521. 

I.    Judgments. 

1.    Judgment   for  Foreclosure,    No 
Defense,    Whole   Debt   Due. 

On  reading  and  filing  the  aflidavit  of 
M.  N.,  showing  service  of  summons  in 
this  action  on  all  the  defendants  per- 
sonally (except  the  defendant  W.  X., 
and  on  reading  and  filing  the  affidavits 
of  M.  N.  and  O.  P.,  showing  that  the 
summons  has  been  served  upon  the  de- 
fendant W.  X.,  pursuant  to  an  order 
of  the  court  by  publication  of  the  same, 
and  mailing  the  same  with  the  com- 
plaint, as  therein  directed);  and  on 
reading   and    filing   the   affidavit   of  O. 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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P.,  the  attorney  for  the  plaintiff,  show- 
ing that  the  time  to  answer  has  ex- 
pired, and  no  demurrer  or  answer  has 
been  put  in  (except  the  answer  of  the 
defendant  U.  V.,  who  is  an  infant, 
and  whose  answer  by  his  guardian  does 
not  deny  any  material  allegation  of 
the  complaint);  and  showing  that  the 
summons  and  complaint  in  this  action, 
and  due  notice  of  the  pendency  of  this 
action,  were   duly  filed  in  the   office  of 

the    clerk    of   the    county    of   , 

on  the day  of  ,  18 — ; 

(a)  ami  an  order  of  reference  having 
been  made  to  compute  the  amount  due 
to  the  plaintiff  ui)on  the  bond  and 
mortgage  set  forth  in  the  complaint 
(and  if  any  of  defendants  are  infants, 
having  put  in  general  answer,  or  aro 
absentees,  add:  and  to  take  proof  ot 
the  facts  and  circumstances  stated  in 
the  complaint,  and  examine  the  plain- 
tiff or  his  agent  on  oath  as  to  any 
payments  made,  and  which  ought  to  be 
credited  on  said  bond  and  mortgage 
(b),  and  on  reading  and  filing  the  re- 
port of  the  referee  named  in  the  order 
of   reference,  by   which  report,  bearing 

data    the    day     of     , 

dollars 


18 — ,  it  appears  that 
was  due  thereon  at  the  date  of  said 
report,  (c)  Now,  on  motion  of  O.  P., 
attorney  for  the  plaintiff: 

It  is  adjudged,  that  the  mortgaged 
premises  described  in  the  complaint  in 
this  action  as  hereinafter  set  forth,  or 
so  much  thereof  as  may  be  sufficient 
to  raise  the  amount  so  reported  due 
to  the  plaintiff  for  principal,  interest, 
and  costs,  and  which  may  be  sold  sep- 
arately without  material  injury  to  the 
liarties    interested,    be    sold    by    public 

auction,    in     the    county     of 

■ — ,    by    or    under    the    direction 

of  the   sheriff  of  said  county 

(or,  by  or  under  the  direction  of  R.  K. 
who  is  hereby  appointed  referee  for  that 
fiiirpose,  or,  who  was  heretofore  ap- 
jininted  referee  in  this  action);  that  the 
said  sheriff  (or  referee)  give  public  no- 
tice of  tho  time  and  place  of  such  sale, 
according  to  law,  and  the  practice  ot 
this  court;  that  the  plaintiff  or  any 
other  party  to  this  action  may  become 
a  purchaser  on  such  sale;  that  the  said 
sheriff  (or  referee)  cxe6utc  to  the  pur 
chaser  or  purchasers,  a  deed  or  deeds 
of  the  premises  sold;  that  out  of  the 
proceeds  of  the  sale,  after  deducting 
the  amount  of  his  fees  and  expenses 
on  such  sale,  and  any  lien  or  lions 
upon  said  premises  so  sold,  at  the  timo 


of  such  sale,  for  taxes  or  assessments, 
he  pay  to   the  plaintiff  or   his  attorney 

the   sum    of   dollars   adjudged 

to  the  plaintiff  for  costs  and  charges 
in  this  action,  with  interest  from  the 
dale  hereof;  and,  also,  the  amount  so 
reported  due  (d)  as  aforesaid,  together 
with  the  legal  interest  thereon,  from 
the  date  of  the  said  report;  or  so  much 
thereof  as  the  purchase  money  of  the 
mortgaged  premises  will  pay  of  the 
same;  and  that  he  take  a  receipt  of 
the  plaintiff  or  his  attorney  for  the 
amount  so  paid,  and  file  the  same  with 
his  report  of  sale;  and  that  the  pur- 
chaser or  purchasers  at  such  sale  be 
let  into  possession  of  the  premises  on 
production  of  the  deed  (and  a  certified 
cop3'  of  the  order  confirming  the  report 
of  sale).  That  the  said  sheriff  (or 
referee)  pay  the  surplus  money  -(if 
any)  within  five  days  after  the  same 
shall  be  received  and  be  ascertainable 
(in  the  city  of  New  York,  say,  to  the 
chamberlain  of  the  said  city,  and  in 
other  counties,  say),  to  the  treasurer 
of  said  county,  subject  to  the  further 
order  of  the  court,  and  take  a  receipt 
therefor,  and  file  the  same  with  his 
report;  that  lie  make  a  report  of  such 
sale,  and  file  it  with  the  clerk  of  this 
court  with  all  convenient  speed. 

And  it  is  further  adjudged,  that  if 
the  proceeds  of  such  sale  be  insufficient 
to  pay  the  amount  so  reported  due  (c) 
to  the  plaintiff,  with  the  interest  and 
costs  as  aforesaid,  the  said  sheriff  (or 
referee)  specify  the  amount  of  such 
deficiency  in  his  report  of  sale;  and 
that  the  defendant  Y.  Z.  j)ay  the  same 
to  the  plaintiff,  with  interest  from  tho 
date  of  such  report;  and  tliat  plaintitr 
have   execution    therefor. 

(f)  And  it  is  further  adjudged  that 
the  defendants,  and  all  persons  claim- 
ing under  them,  or  any  or  either  of 
them,  after  the  filing  of  the  aforesaid 
notice  of  pendency  of  this  action,  bo 
forever  barr(Ml  and  foreclosed  of  all 
right,  title,  interest,  and  e(|uily  of  re- 
demption in  the  said  mortgaged  prem- 
ises so   sold,  or  any  part   thereof. 

The  following  is  a  description  and 
the  particular  boundaries  of  the  prem- 
ises to  be  sold,  as  hereinbefore  directed: 
(insert     description).       2    Abb.      Forms 

2.     Jurlqmrnt    for    Forrrlo.surr,    No 

Drfcusc,   Pari    Only   of   Debt 

Due. 

(As    in    preceding    form,    snlislituting 

for    the    words    bptwmi     |li|    and    (c|, 
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ami  nlso  to  ascertain  tlio  situation  ot 
said  mort^'asod  iiriMiiiscs,  and  wliotlior 
tl>o  sanio  can  bo  sold  in  parcels  with- 
out injury  to  the  interests  of  the  par- 
ties; and  if  such  referee  would  be  of 
the  opinion  that  the  iireniises  cannot 
bo  sold  in  parcels  without  injury  to 
the  interests  of  the  parties,  then  that 
he  report  his  reasons  for  such  opin- 
ion: 

On  reading  and  filing  said  report, 
from  which  it  appears  that  there  was 
actually  due  to  the  said  plaintiff,  at 
the  date  of  said  report,  for  said  prin- 
cipal and  interest,  the  sum  of  

dollars,  and  the  whole  amount  secured 
by  and  unpaid  upon  said  bond  and 
mortgage,  with  interest  th-ereon,  to  the 
date  of  said  report,  is  the  sum  of 
■ ■ dollars;  and  that  said  prem- 
ises can  be  sold  in  parcels  without 
injury  to  the  interests  of  the  {)arties 
(here  add,  briefly,  reasons  controlling 
the  order  of  sale  if  any  are  stated  in 
the   report). 

(And  insert  at   [f]) : 

And  it  is  further  adjudged,  that  said 
plaintilT  be  at  liberty  at  any  time  here- 
after, as  any  instalment  of  principal 
or  interest  shall  become  due  on  said 
bond  and  mortgage,  to  apply  to  this 
court  on  the  foot  of  this  judgment,  for 
a  further  judgment  (or,  to  apply  to  the 
aforesaid  referee,  who  is  hereby  con- 
tinued referee  for  that  purpose,  on  tiie 
foot  of  this  judgment,  and  procure  a 
report  of  the  amount  which  shall  then 
be  due,  to  the  end,  that  on  the  coming 
in  and  confirmation  of  such  report,  a 
judgment  may  be  made),  for  a  sale  of 
the  residue  of  said  premises  not  sold 
under  this  judgment,  to  satisfy  the 
amount  which  shall  then  be  due,  with 
interest,  and  the  costs  of  such  reijort 
and   sale. 

And  in  case  said  premises  shall  all 
be  sold  under  this  judgment  to  satisfy 
the  amount  now  actually  due,  w-ith  in- 
terest and  costs,  it  is  then  further  or- 
dered, that  the  said  plaintiff  be  at  lib- 
erty at  any  time  thereafter,  when  any 
future  instalment  of  principal  or  in- 
terest shall  fall  due  upon  said  bond 
and  mortgage,  to  apply  to  this  court 
for  an  execution  against  said  defend- 
ant, Y.  Z.,  who  is  personally  liable  for 
the  payment  of  the  debt  secured  by  the 
said  mortgage,  for  the  amount  which 
shall  then  be  due,  with  interest  and 
the  costs  of  such  application.  2  Abb. 
Forms  568. 


3.  Juihimrnt  for  Foreclosure,  No 
Difdise,  I'ttrt  Only  of  Debt 
Due,  Hut  II  liulc  I'rupcrly  To 
Be  iSold. 
(As  in  1,  I,  1,  substituting  for  tho 
words  between  [b]  and  [cj),  and  also 
to  ascertain  tho  situation  of  said  mort- 
gaged premises,  and  whether  tho  same 
can  be  sold  in  parcels  without  injury 
to  the  interests  of  the  parties;  and  it 
such  referee  would  be  of  the-  opin- 
ion that  the  premises  cannot  be  sold 
in  parcels  without  injury  to  the  in- 
terests of  the  parties,  then  that  he  re- 
port his  reasons  for  such  opinion.  On 
reading  and  filing  said  report,  from 
which  it  appears  that  there  was  actual- 
ly due  to  the  said  plaintiff,  at  the 
date  of  said  report,  for  said  principal 
and  interest,  the  sum  of  dol- 
lars, and  the  whole  amount  secured 
fjy  and  unpaid  u])on  said  bond  and 
mortgage,  with  interest  thereon,  to  the 
date  of  said  report,  is  the  sum  of 
dollars;  and  that  said  premises 


cannot  be  sold  in  parcels  without  in- 
jury to  the  interests  of  the  parties. 

(And  substituting  at  [dj  and  [ej  in 
place  of  the  word  "due,"  the  words), 
"to  be  secured  by  and  unpaid  upon 
said    bond    and    mortgage." 

(And  insert  at  the  end,  immediately 
before  the  last  paragraph,  which  gives 
description  of  the  premises,  the  fol- 
lowing) : 

And  in  case  the  amount  reported  as 
actually  due,  with  interest  and  the 
costs  of  this  action,  shall  bt  paid  be- 
fore such  sale,  it  is  further  adjudged, 
that  said  plaintiff  be  at  liberty,  at  any 
time  hereafter  when  any  principal  sum 
or  interest  secured  by  said  bond  and 
mortgage  shall  become  due,  according 
to  the  condition  of  the  said  bond,  to 
apply  to  the  court  on  the  foot  of  this 
judgment  for  a  further  judgment  (or, 
to  apply  to  the  aforesaid  referee,  who 
IS  hereby  continued  referee  for  that  pur- 
pose, on  the  foot  of  this  judgment,  and 
procure  a  report  of  the  amount  which 
shall  then  be  due  thereon,  to  the  end, 
that  upon  the  coming  in  and  confirma- 
tion of  such  report,  a  judgment  may 
be  made)  for  a  sale  of  the  said  prem- 
ises to  satisfy  the  amount  which  shall 
then  be  due,  with  interest,  and  the 
costs  of  such   (rei)ort  and)   sale. 

And  it  is  further  adjudged,  that  in 
case  the  said  premises  shall  be  sold 
under  this  judgment,  and  shall  not  pro- 
duce sufficient  to  satisfy  the  amount  so 
reported   as    secured    and   unpaid,    with 
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interest,  and  the  costs  of  this  action 
and  of  such  sale,  the  said  plaintiff  may, 
at  any  time  thereafter,  when  any 
such  deficiency  of  principal  or  interest 
shall  have  become  due  according  to  the 
condition  of  the  said  bond,  apply  to 
this  court  for  an  execution  against  said 
defendant,  Y.  Z.,  who  is  personally 
liable  for  the  payment  of  the  debt  se- 
cured by  the  said  mortgage,  to  collect 
the  amount  which  shall  be  then  due 
thereon.     2  Abb.  Forms  569. 

4.  Becital,  Where  Amount  Is  Com- 

puted iy  Court. 
(As  in  I,  I,  1,  substituting  for  the 
words  between  [a]  and  [c]),  and  the 
plaintiff  having  produced  to  the  court 
satisfactory  proof  that  there  is  due 
upon  the  bond  and  mortgage  mentioned 
and  set  forth  in  the  said  complaint,  the 
sum  of  dollars,  including  in- 
terest to  this  day  of -, 

18 .     2  Abb.   Forms  571. 

5.  Judgment  for  Deficiency,  Against 

Mere   Surety. 

And  it  is  further  adjudged,  that  if 
the  plaintiff  is  not  able  to  collect  the 
amount  of  such  deficiency  out  of  the 
estate  of  the  said  (mortgagor,  etc.), 
upon  the  issuing  of  an  execution, 
against  his  property,  to  the  sheriff  of 
the  county  in  which  he  resides,  or  of 
the  county  where  he  last  resided  in 
this  state,  the  defendants  (the  sur- 
eties), upon  the  return  of  such  execu- 
tion unsatisfied,  pay  so  much  of  such 
deficiency  as  the  proceeds  of  the  sale 
hereinbefore  directed,  and  the  amount, 
if  any,  which  shall  have  been  collected 
of  the  said  (mortgagor,  etc.),  person- 
ally (subsequent  to  the  assignment  by 
said  sureties  to  the  plaintiff),  exclusive 
of  the  costs  and  expenses  of  the  fore- 
closure and  sale,  shall  be  less  than  the 
principal  (or,  other  limit  of  sureties' 
liability)  and  the  interest  thereon  from 
the  time  of  the  commencemont  of  this 
action  to  the  time  of  such  sale;  with  the 
interest  on  tliat  part  of  the  deficiency, 
from  the  time  of  the  said  sale  until  it 
shall  be  so  paid  by  them. 

And  it  is  further  adjudged,  that  if 
they  pay  the  amount  thus  decreed 
against  them  personally,  or  if  the  same 
is  collected  out  of  their  property,  they 
shall  have  the  benefit  of  this  judg- 
ment against  the  said  (mortgagor), 
etc.),  for  the  purpose  of  enabling  them 
to  obtain  remuneration  from  him  to  the 
Hame  extent,  with  interest,  but  no  fur- 
ther; either  by  a  new  execution  against 
his  property,  or  by  bringing  au  action 


thereon,  as  they  may  think  proper.  2 
Abb.  Forms  571. 

6.     Judgment  of  Strict  Foreclosure. 

(Eecitals  of  proceedings,  see  other 
forms.) 

It  is  adjudged,  that  upon  the  defend- 
ants paying  unto  the  said  plaintiff  the 
amount  which  is  so  found,  and  reported 
due  to   him,  for   principal  and   interest 

as     aforesaid,     with     dollars 

costs,  hereby  adjudged  to  the  plaintiff, 
within  six  months  after  the  entry  of 
this  judgment,  and  service  of  notice 
thereof  (with  interest  thereon  from 
the  date  of  the  above  mentioned  re- 
port, until  the  time  of  such  payment) 
at  (specifying  place  and  hours  for 
paying) ;  that  the  said  plaintiff  do  re- 
convey  the  mortgaged  premises  to  the 
said  defendant,  by  a  suitable  and  proper 
instrument  of  conveyance,  to  be  ap- 
proved of  by  the  court  in  case  the 
parties  cannot  agree  upon  the  form 
thereof,  free  and  clear  of  all  incum- 
brances, done  or  suffered  by  him,  or 
by  any  person  claiming  by,  from,  or 
under  him  (and  with  the  usual  cov- 
enants against  his  or  their  acts);  and 
that  he  deliver  up  all  deeds  and  writ- 
ings in  his  custody  or  power  relating 
thereto,  upon  oath,  to  the  said  defend- 
ant, or  to  whom  he  shall  appoint.  And 
further,  that  the  said  plaintiff  cancel 
and  discharge  such  mortgage  of  record. 
But  in  default  of  the  said  defendant's 
paving  unto  the  said  plaintiff'  such  prin- 
cipal, interest,  and  costs  as  aforesaid, 
by  the  time  limited  for  that  purpose, 
then  it  is  adjudged  that  the  said  de- 
fendant, and  all  persons  claiming  bj', 
from,  or  under  him,  do  stand  absolutely 
debarred  and  foreclosed  of  and  from 
all  equity  of  redemption  of,  in,  and  to 
the    said    mortgaged    premises. 

The  following  is  a  description,  and 
the  particular  boundaries  of  the  prem- 
ises hereinbefore  mentioned  (insert  de- 
scription).    2  Abb.  Forms  572. 

II.     Redemption. 

A.     Bilh. 

1.     Bill    for    Brdcmption    of    Mort- 
gages by  Heir. 
To,  etc. 

Ifuinbly  complaining,  showeth  unto 
your  honors,  your  orator,  J.  G.,  of,  etc., 
that  J.  G.,  tlie  elder,  late  of,  etc.,  but 
now  deceased,  and  E.,  his  wife,  now 
also  deceased,  the  late  father  and 
mother  of  your  orator,  were  in  the 
right  of  the  said  E.,  seized  in  fee  sim- 
ple  of,    or   otherwise    well    eutitled    to, 
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two  parcels  of  it-al  estate,  boiiiuled  and 
aescriboil  as  follows:  (hero  insert 
boundaries,  etc.)  And  your  orator  fur- 
ther showeth,  that  the  said  .1.  (!.,  the 
elder,  and  E.,  his  wife,  in  or  alnnit   tlio 

ypar  _^   made   some    conveyance 

"and  assioriiment  of  the  said  premises 
unto  \V.  B..  of.  etc.,  the  defendant 
h«^reinafter  named,  by  way  of  mort- 
pape  for  securing  the  repayment  of  a 
certain  sum  of  money,  with  interest, 
then  advanced  to  the  said  J.  G.  by 
W.  B.,  or  by  J.  B.,  then  of,  etc.,  on 
the  i)art  of."  and  as  the  agent  of,  the 
said  W.  B. 

And  your  orator  further  showeth 
unto  your  honors,  that  the  said  \V.  B., 
upou  or  soon  after  the  making  of  the 
said  security,  entered  into  the  posses- 
sion of  the  said  mortgaged  premises, 
or  into  the  receipts  of  the  rents  and 
profits  thereof,  and  hath  ever  since 
continued  in  such  possession  and  re- 
ceipt, and  the  said  W.  B.,  or  the  said 
J.  B.,  on  his  behalf,  also  possessed  him- 
self of  all  the  title  deeds  relating  to 
the  said  prcinises.  And  your  orator 
further  showeth  that  the  said  J.  G.,  the 
elder,    departed    this    life    in    or    about 

the   year   ,    and    that    the    said 

E.,  having  survived  her  husband,  de- 
parted this  life  on  or  about,  etc.,  in- 
testate, and  without  having  made,  after 
the  death  of  her  said  husband,  any 
conveyance  or  disposition  of  such  right 
and  interest  as  she  retained  at  his 
death  in  the  premises,  leaving  your 
orator,  her  eldest  son  and  heir-at-law, 
who  thereupon  became  entitled  to  the 
equity  of  redemption  of  the  said  mort- 
gaged  premises. 

And  3'our  orator  further  showeth 
unto  your  honors,  that  the  said  W.  B. 
from  time  to  time  made  some  small 
payments  to  the  said  J.  G.,  the  elder, 
in  his  lifetime,  and  after  his  death  to 
the  said  E.,  out  of  the  rents  and 
profits  of  the  said  premises;  and  the 
said  W.  B.  applied  the  greater  part 
of  such  rents  and  profits  to  his  own 
use,  and  by  means  thereof  the  said 
W.  E.  hath  been  more  than  repaid  the 
7>rincipal  and  interest  due  to  him  on 
the  security  of  the  said  premises.  And 
your  orator  hath  frequently  applied  to 
the  said  W.  B.,  and  requested  him  to 
come  to  an  account  for  the  rents  and 
profits  of  the  said  premises  so  received 
by  him,  and  to  pay  over  to  your  orator 
what  he  should  appear  to  have  received 
beyond  the  amount  of  the  principal  and 
interest  due  to  him,  and  to  deliver  up 


the  possession  of  the  s:\id  mortgaged 
premises;  and  your  orator  well  hoped 
that  the  said  defendant  would  liavo 
complied  with  such  requests  as  in  .jus- 
tice and  e(|uity  he  ought  to  have  done, 
but  that  the  said  W.  B.,  acting  in  con- 
cert with  divers  persons  unknown  to 
your  orator,  refuses  to  comply  there- 
with. To  the  end  therefore,  tiiat,  etc. 
And  that  the  said  defendant  may 
answer  the  premises,  and  that  an  ac- 
count may  be  taken  of  what,  if  any- 
thing, is  duo  to  the  said  defendant  for 
]>rincipal  and  interest  on  the  said  mort- 
gage, ani  that  an  account  may  also 
be  taken  of  the  rents  and  profits  of 
the  said  mortgaged  premises,  which 
have  been  possessed  or  received  by  tlio 
said  defendant,  or  by  any  other  per- 
son or  persons  by  his  order  or  for  his 
use,  or  which  without  his  wilful  default 
or  neglect  might  have  been  received, 
and  that  if  it  shall  appear  that  the  said 
rents  and  profits  have  been  more  than 
suflicient  to  satisfy  the  principal  and 
interest  of  the  said  mortgage,  then  that 
the  residue  thereof  may  be  paid  over 
to  your  orator;  and  that  your  orator 
may  be  permitted  to  redeem  the  said 
premises,  your  orator  being  ready  and 
willing,  and  hereby  offering  to  pay 
what,  if  anything,  shall  appear  to  re- 
main due  in  respect  to  the  principal 
and  interest  on  the  said  mortgage;  and 
that  the  said  defendant  may  be  decreed 
to  assign  and  to  deliver  up  possession 
of  the  said  mortgaged  premises  to  your 
orator  or  to  sucii  person  as  he  shall 
direct,  free  from  all  incumbrances  made 
by  him  or  any  person  claiming  under 
him,  and  may  deliver  over  to  your 
orator  all  deeds  and  writings  in  his 
custody  or  power  relating  to  the  said 
mortgaged  premises.  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins'  ed.)   1933. 

2.     Statements  in  Bill  for  Jiedemp- 

Hon  of  Absolute  Deed  Taken 

as  Security. 
Bill  by   E.   W.,   of,   etc.,  as   assignee 
of  N".  W.,  against  A.  B..  of,  etc.,  states 

that,  on  the  day  of , 

N.  W.  was  seized  of  a  tract  of  land 
in  C,  containing  about  eleven  acres 
and  a  half;  that  about  one  acre  of 
this  land  had  been  sold  and  conveyed 
by  N.  W.  to  J.  F.,  who,  having  mort- 
gaged it  back  to  secure  the  payment 
of  the  consideration  money,  N.  W.  had 
entered  for  breach  of  condition,  and  to 
foreclose  the  mortgage;  that  all  but  the 
J.  F.  acre  was  incumbered  by  two  mort- 
gages, both  held  by  the  defe.ndant;  the 
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first  being  a  mortgage  from  said  N.  W. 
to  F.  W.,  on  which  there  was  then 
due  for  principal  and  interest  the  sum 
of  $1,487.32/100,  the  defendant  being 
the  executor  and  trustee  under  the  will 
of  F.  W.,  in  that  right  holding  this 
mortgage;  and  the  second  being  a  mort- 
gage from  N.  W.  to  the  defendant, 
nominally  to  secure  the  sum  of  $1,200 
and  interest,  but  really  to  secure  such 
sums  as  might  be  advanced  by  the  de- 
fendant to  N.  W.;  and  that  on  this 
last-mentioned  mortgage  there  was  then 
due,  for  such  advances,  the  sum  ot 
-four  hundred  dollars. 

The  bill  further  sta«t-es  that  at  the 
same  time  X.  W.  also  owed  the  defend- 
ant, personally,  eight  dollars  10/100, 
and  to  him  as  agent  for  the  heirs  of 
X.  W.,  senior,  the  sum  of  one  hundred 
and  thirty-six  dollars  71/100;  thai 
N.  W.  was  much  embarrassed  in  his  af- 
fairs, and  at  the  pressing  solicitation 
of  the  defendant,  who  was  his  brother- 
in-law  and  of  W.  W.,  his  brother,  he 
consented  to  make  a  deed  of  the  said 
land,  excepting  the  J.  F.  acre,  to  the 
defendant,  absolute  in  form,  but  in- 
tended to  stand  as  security  for  what 
N.  W.  thus  owed;  that  the  conveyance 
was  made  for  that  purpose  only,  and 
the  defendant  went  into  possession; 
that  none  of  the  notes  held  by  the  de- 
fendant were  surrendered  or  cancelled, 
the  same  being  retained  because  the 
land  was  held  as  security  only;  that 
the  defendant  was  to  have  the  man- 
agement of  the  land  and  receive  the 
rents  and  profits,  and  apply  them  to- 
wards the  accruing  interest;  and  if 
there  should  be  any  excess,  towards  the 
principal,  and  that  X.  W.  was  to  liave 
the  right  to  redeem,  at  any  time  when 
he  should  be  able  to  do  so. 

The  bill  further  states  that  after- 
wards the  defendant,  without  any  no- 
tice to  X.  W.  of  his  intention  to  sell, 
or  to  purchasers  of  the  nature  of  his 
title,  sold  the  land  by  an  absolute 
title,  to  bona  fide  purchasers,  without 
notice;  and  it  [)rays  for  an  afcount  of 
the  rents  and  profits  wliile  held  by  the 
defendant,  and  of  thf  value  of  tlu'  land 
when  sold,  and  that  after  deducting  tlie 
amount  for  which  the  land  stood  as 
security,  the  residue  may  be  paid  to 
the  plaintiff,  who  alleges  himself  to 
be  the  assignee,  by  deed,  for  a  valuable 
consideration,  of  all  X.  W. 's  equity  in 
the  premises.  ?.  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  1938;  Wyman  V.  Bab- 
cock,  2  Curt.  C.  C.  386. 


3.     Bill    for    Redemption    hy    Pur- 
chaser of  Equity  of  Eedemp' 
tion. 
To   the   judges   of   the   circuit   court   of 

the  United  States,  within  and  for  the 

district   of   Massachusetts,   sitting   in 

equity: 

W.  H.,  of  S.,  in  the  county  of  P., 
in  the  Rhode  Island  district,  a  citizen 
of  the  state  of  Rhode  Island,  brings 
this  his  bill  of  complaint  against  the 
president,  directors  and  company  of  the 
\V.  bank,  a  corporation  legally  created 
under  the  laws  of  the  commonwealth 
of  Massachusetts,  and  located  and 
transacting  business  in  the  city  and 
county  of  W.  in  said  commonwealth, 
all  citizens  of  the  state  of  Massachu- 
setts. 

And  thereupon  3'our  orator  complains 
and  saj's:  That  one  S.  H.,  of  X.,  in  said 
county  of  W.,  and  commonwealth  of 
Massachusetts,  on  or  about  the  four- 
teenth day  of  October,  A.  D.  1S39,  was 
seized  in  fee  simple  of,  or  otherwise 
well  entitled  to,  certain  real  estate  sit- 
uated in  said  X.,  particularly  described 
in  certain  deeds  of  conveyance  of  the 
same  to  said  S.  H.,  one  from  J.  F. 
and  S.  W.,  dated  December  17,  1S21, 
and  one  from  J.  E.,  dated  October  11, 
1822,  recorded  in  the  registry  of  deeds 
for  the  county  of  W.,  book  242,  page 
32;  also  a  deed  from  J.  E.  to  said  H., 
dated  May  3,  182.1,  recorded  in  said 
registry  of  deeds,  book  248,  page  4.^7, 
copies  of  which  deeds  are  hereunto  an- 
nexed, and  made  a  part  of  this  bill 
marked  . 

And  your  orator  further  shows,  that 
the  said  S.  H.,  on  or  about  said  four- 
teenth day  of  October,  A.  D.  1839, 
made  a  conveyance  of  said  premises, 
by  way  of  mortgage,  to  one  II.  M.  H., 
of  B.,  in  the  county  of  S.,  and  com- 
monwealth of  Massachusetts,  to  secure 
tiie  rejiayment  of  a  sum  of  money,  with 
interest  then  due  from  the  said  S.  II. 
to  the  said  II.  M.  H.;  and  that  subse- 
quently and  on  or  about  the  seventii 
day  of  March,  A.  D.  1847,  the  said  II. 
M.  II.  transferred  and  assigned  all  hi.s 
interest  in  said  mortgage  deed,  and  in 
tlie  premises  therein  described,  and  in 
the  debt  thereby  secured,  to  the  defend- 
ants. Copies  of  said  mortgage  deed,  and 
of  the  assignment  thereof,  are  here- 
unto annexed,  marked,  etc.,  and  made 
a  part  of  this  bill. 

And  your  orator  further  shows,  that 
after  the  making  of  the  said  transfer, 
and    on    the    third    day    of    December, 
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A.  D.  1S19,  the  said  (.lofemlanls  ontcrod 
into  tho  possession  of  the  said  inort- 
jja^jod  premises,  or  into  the  rei-oipt  of 
tho  rents  and  profits  thereof,  and  hath 
over  since  continued  in  such  possession 
and    receipt. 

And  your  orator  further  shows,  that 
since  the  said  inortgaj^ed  premises  have 
been  in  tlie  posst>ssion  of  tlie  defend- 
ants, the  mills  and  principal  buildings 
thereon  have  been  destroyed  by  fire, 
and  that  the  same  were  insured  by  tho 
said  S.  II.,  who  occupied  said  i)remises 
under  lease  from  said  defendants  for 
the  benefit  of  said  defendants,  as  fur- 
ther security  for  said  mortgage  debt, 
and  that  large  sums  have  been  paid 
to  said  defendants,  on  said  policies, 
and  that  they  still  hold  other  policies 
upon  the  machinery  in  said  mills,  wliich 
was  also  destroyed  by  fire,  which 
policies  have  been  assigned  to  said  de- 
fendants as  further  security  for,  and 
in  payment  of,  said  mortgage  debt,  and 
that  the  whole  amount  of  said  policies 
is  sufficient  to  cancel  the  greater  part, 
if  not  the  whole,  of  the  residue  of  said 
debt,  which  has  not  otherwise  been  paid 
by  said  S.  II.,  and  that  if  a  just  ac- 
count were  taken  of  such  payments, 
and  of  the  sums  received  or  to  be  re- 
ceived on  said  policies,  wliich  are  now 
due  and  payable,  and  of  said  rents 
and  profits  received  by  said  defendants, 
the  whole  of  said  mortgage  debt  would 
be  found  to  be  justly  paid  and  dis- 
charged. 

And  your  orator  further  shows,  that 

on  the  day  of ,  A.  D. 

18-1 — ,  the  equity  of  redemption  which 
the  said  S.  H.  retained  and  owned  in 
said  property,  was  transferred  to  one 
A.  W.  P.  by  assignments  in  the  course 
of  proceedings  under  the  insolvent  law 
of  said  commonwealth  of  Massachu- 
setts, to  which  the  said  S.  H.  was  a 
party,  and  that  said  A.  W.  P.,  as  such 
assignee  of  said  S.  H.,  by  his  deed 
dated  the  24th  day  of  June,  A.  D.  1844, 
conveyed  said  equity  of  redemption  to 
your  orator,  a  copy  of  which  deed  is 
hereunto  annexed,  marked,  etc. 

And  your  orator  further  shows,  that 
being  the  owner  of  said  right  of  re- 
demption in  said  property,  he  has  ap- 
plied to  said  defendants  and  requested 
them  to  come  to  an  account  for  the 
rents  and  profits  of  the  said  premises 
so  received  by  them,  and  of  the  moneys 
received  by  them  from  said  8.  H..  for 
the  interest  and  principal  of  said  debt, 
and  from  the  policies  of  insurance,  and 


to  deliver  up  the  possession  of  said 
mortgaged  premises  to  him,  upon  being 
paid  what,  if  anything,  should  bo  found 
to  be  justly  due  to  them  upon  said  ac- 
count, which  your  orator  is  and  has 
been  ready  and  willing  to  pay,  and  is 
ready  to  bring  tlie  s;ime  into  court,  if 
anything  shall  be  found  to  bo  justly 
due  to  said  d(>feiulants  upon  the  proper 
talking  of  said  account.  And  your 
orator  well  hoped  that  tho  said  defend- 
ants would  have  complied  with  such 
requests,  as  in  justice  and  equity  they 
ought  to  have  done;  but  the  said  de- 
fendants, acting  in  concert  with  divers 
persons  unknown  to  your  orator,  refuse 
to  comply  therewith,  and  insist  upon 
holding  j)ossession  of  said  estate,  and 
foreclosing  your  orator's  right  of  re- 
demption therein,  and  retaining  said 
policies  and  the  amounts  received  there- 
on, and  said  rents  and  profits,  without 
accounting   for   the   same. 

To  the  end,  therefore,  that  the  said 
defendants  may,  if  they  can,  show  wny 
your  orator  should  not  have  the  relief 
hereby  prayed,  and  the  said  defendants 
may  answer  the  premises,  and  that  an 
account  may  be  taken  of  what,  if  any- 
thing, is  duo  to  the  said  defendants  for 
principal  and  interest  on  the  said  mort- 
gage, and  that  an  account  may  be 
taken  of  the  rents  and  profits  of  the 
said  mortgaged  premises,  which  have 
been  possessed  or  received  by  the  said 
defendants,  or  by  any  other  person  or 
persons,  by  their  order  or  for  their  use, 
or  which,  without  their  wilful  default 
or  neglect,  might  have  been  received; 
and  also  of  all  sums  that  may  have 
been  paid  by  said  S.  11.  or  others  to- 
wards the  princij)al  and  interest  of  said 
mortgage  debt;  and  also  of  the  policies 
of  insurance  and  other  securities  which 
the  said  defendants  have  received,  and 
of  the  sums  which  they  have  or  might 
have  realized  therefrom,  on  account  of 
the  principal  and  interest  of  said  debt, 
and  of  the  values  of  such  policies  and 
other  securities  now  in  their  hands,  on 
account  of  said  debt,  which  they  have 
not  sold  or  turned  into  money;  and  that 
the  said  defendants  be  ordered  to  ap- 
ply the  same  to  the  payment  of  said 
debt;  and  that,  if  it  shall  appear  that 
said  rents  and  profits,  and  the  pay- 
ments and  the  proceeds  of  said  policies 
and  other  securities  have  been  and  are 
more  than  sufficient  to  pay  the  i)rin- 
cipal  and  interest  of  said  mortgage 
debt,  that  the  residue  may  be  paid  over 
to   your    orator;    and   that   your   orator 
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may  be  permitted  to  redeem  the  said 
premises,  your  orator  being  ready  and 
willing,  and  hereby  offering  to  pay 
•what,  if  anything,  shall  appear  to  re- 
main due,  in  respect  to  the  principal 
and  interest  on  the  said  mortgage;  and 
that  the  said  defendants  may  be  de- 
creed to  deliver  up  possession  of  the 
said  mortgaged  premises  to  your  orator, 
or  to  such  person  as  he  shall  direct, 
free  from  all  incumbrances  made  by 
them,  or  any  person  claiming  under 
them,  and  may  deliver  to  your  orator 
all  deeds  and  writings  in  their  custody 
or  power  relating  to  the  said  mort- 
gaged premises,  and  that  your  orator 
may  have  such  further  and  other  relief 
in  the  premises  as  the  nature  of  this 
case  shall  require,  and  to  your  honors 
shall  seem  meet. 

May  it  please  your  honors  to  grant 
unto  your  orator  the  subpoena  of  the 
United  States  of  America,  to  be  di- 
rected to  the  said  president,  directors, 
and  company  of  the  W.  bank,  thereby 
commanding  them  at  a  certain  day, 
and  under  a  certain  p<iin  therein  to 
be  specified,  personally  to  be  and  ap- 
pear before  your  honors  In  this  honor- 
able court,  and  then  and  there  to  an- 
swer all  and  singular  the-  premises,  and 
to  stand  to,  abide,  and  perform  such 
order  and  decree  therecn,  as  to  your 
honors  shall  seem  meet. 

W.  H. 
By  his  solicitors,  T.  A.  i.,  and  B.  F.  B. 
B.   &   B.,   solicitors. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
193.5. 

B.     Orders. 

1.     Order   for   Inquiry   as    to   Occu- 
pation Rent. 
And  it  being  alleged,  that  the  defend- 
ant   has   been    in   the   actual    possession 
and   enjoyment   of   the   said    mortgaged 

premises    since    the    day     of 

-,  it  is  ordered  that  the  master 


do  inquire,  whether  the  defendant  has 
been  so  in  tho  ytossession  and  enjoy- 
ment as  alleged  of  the  whole  of  tho 
premises  or  any  part  thereof,  and  if  he 
so  find,  it  is  ordered  that  he  do  set  an 
ann\ial  value  by  way  of  occupation  rent 
thereon  during  the  time  of  the  occu- 
j)ation  thereof,  and  charge  the  defend- 
ant with  said  value  in  the  said  ac- 
count of  rents  and  [)rofits.  3  Dan.  Ch 
PI.  &  Pr.   (Perkins'  ed.)   2231. 


2.  Order    That   Account   Be    Taken 

of  Eepairs  and  Lasting  Im- 
provements. 
And  it  is  ordered  that  the  master  do 
take  an  account  of  all  sums  of  money 
laid  out  or  expended  by  the  defendant 
in  necessary  repairs  and  lasting  im- 
provements on  the  premises  comprised 
in  the  said  mortgage,  and  let  interest 
be  computed  on  the  sums  which  shall 
appear  to  have  been  so  laid  out  in 
lasting  improvements  after  the  same 
rate  of  interest  as  the  said  mortgage 
carries,  and  let  what  shall  appear  to 
be  due  on  the  last  mentioned  account 
be  added  to  what  shall  appear  to  be 
due  for  principal,  interest,  and  costs 
on  said  mortgage.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'   ed.   2232. 

3.  Order   That   Profits   Be   Applied 

to     Discharge     of     Mortgage 

Debt. 
And  let  what  shall  appear  to  be  due 
on  the  said  account  of  rents  and  profits 
be  applied,  first  in  discharging  the  in- 
terest, and  then  in  sinking  the  prin- 
cipal money  secured  by  the  said  mort- 
gage, and  if  the  same  shall  break  in 
upon  the  principal,  then  rests  are  to 
be  made  from  time  to  time,  and  in- 
terest to  be  computed  only  on  the 
residue  thereof.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'   ed.)    2232. 

4.  Order    for    Inquiry    as     to     De- 

terioration. 
And  it  is  ordered  that  the  master 
do  inquire  whether  the  mortgaged 
premises  have  been  deteriorated  since 
the  defendant  hath  been  in  possession 
thereof,  by  the  wilful  neglect  of  the 
defendant  in  not  repairing  the  same, 
and  to  what  extent.  3  Dan.  Ch.  PI. 
&   Pr.    (Perkins'   ed.)    2232. 

5.  Order    To    Inquire    as    to    Strip 

and  JJ'astc. 
And  it  is  further  ordered  that  tho 
said  master  do  take  an  account  of  all 
wood  and  timber  cut  down  and  carried 
off  by  said  C.  L.  from  said  mortgaged 
promises,  and  of  all  other  strip  and 
waste  by  said  C.  L.  committed  on  the 
said  mortgaged  premises.  3  Dan.  Ch. 
PI.  &  Pr.   (Perkins'  ed.)  2232. 

6.  Order   To   Tale  Account  of   In- 

surance Premiums. 
That  the  master  do  take  an  account, 
etc.,  including  the  sums  the  defendant 
has  paid  for  premiums  on  the  policy 
of  insurance  in  the  pleadings  men- 
tioned, with  interest  thereon  at  the 
same   rate  as  the  mortgage   carries.     3 
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Pan.    Cli.     ri.     \     I'v.      (rcrkiiis'     <m1.) 
2233. 

C.     Decrees. 

1.     Preree   for   Enlrmpiion   (iiul   Ac- 
ennnt    Afjainst    Mort(ja<jrc    in 
rossension. 
(Ainonp    other    things.)        The     court 
doth  think  tit   and  so  order  and  dpcreo, 
that    it    bo    roforrod    to    Mr.   A.   B.,   ono 
of  the  niast(Ms.  etc..  to  tako  an  account 
of  what  is  due  to  the  defendant,  .1.  H., 
for   principal    and    interest   on    his   said 
mortgage,    and    to    tax    him    his    costs 
of   tliis   suit.      And    the   said   master   is 
also  to  take  an  account  of  the  rents  and 
profits  of  the   said  mortgaged   premises 
come  to  the   hands  of  the  said  defend- 
ant,  J.   R..   or   of   any   other   person   or 
persons  bv  his  order  or  for  his  use,  or 
which  he  "without   wilful   default   might 
have    received.      And    what     shall     be 
coming    on    the    said    account    of    rents 
and    ]>rnfits    is    to    be    deducted    out    of 
what    shall    be    found    due    to    the    said 
defendant,  J.  R.,  for  principal,  interest 
and   costs.     And   for  the   better  taking 
the    said    account,    all    parties    are    to 
produce,   etc.,   as   the   said   master  shall 
direct,  who  in  taking  the  said  account 
is    to    make    unto    the    parties    all    just 
allowances.    An(T  what  upon  the  balance 
of   the    said    account    shall    be    certified 
due   to   the   said    defendant,   J.    R.,_  for 
his  principal,   interest,   and   costs,   it   is 
ordered    and     decreed     that     the     said 
plaintiff,  A.  O.,  do  pay  the  same  unto 
the     said     defendant,     J.     R.,     within 

months  after  the  said  master 

shall  have  made  his  report,  at  such 
time  and  place  as  the  said  master  shall 
appoint,  and  that  thereupon  the  sail 
defendant  do  re-surrender  (re-convey, 
re-assign)  the  said  mortgaged  premises 
unto  the  said  plaintiff  A.  O.,  or  unto 
such  person  or  persons  as  he  shall  di- 
rect, free,  and  clear  of  all  incum- 
brances done  by  him  or  any  person 
claiming,  by,  from,  or  under  him.  But 
in  default  'of  the  said  plaintiff's  pay- 
ing unto  the  said  defendant,  J.  R.,  what 
shall  be  so  certified  due  to  him  for 
principal,  interest,  and  costs  as  afore- 
said, after  such  deductions  made  there- 
oiit  as  aforesaid,  at  such  time  and  place 
as  aforesaid,  it  is  ordered  that  the 
said  plaintiff's  bill,  as  against  the  said 
defendant,  J.  R.,  do  from  thenceforth 
<-tand  dismissed  out  of  this  court,  with 
.  costs,  to  be  taxed  bv  the  said  master. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2231. 


2.     Dismissal    of    Bill    for    Kcdcmp- 
tion,     o/i      Failure      To     Pay 
Amount  Found  Due. 
TTpon  motion,  etc.,  by  counsel  for  the 
defendant,  who  alleged  that  by  the  de- 
cree,   dated,    etc.,    it    was    referred    to 
Mr.    A.    B.,    etc.,    to    taite    an    account, 
etc.     That  in  pursuance  of  the  said  de- 
cree,  the   said    master   made   his   report, 
dated,    etc.,    and    thereby    certified    that 
there    would    be    due    to    the    defendant 
for    principal    and    interest    on    his   said 
mortgage,    and    for    his    costs,    etc.,    on 
the  dav  of .  the  sum 


of   $- 


w"hich  the  said  plaintiff 
was  thereby  appointed  to  pay  to  the 
defendant,  on,  etc.,  at,  etc.,  between, 
etc.;  that  it  appears  by,  etc.,  that  he 
did  attend,  etc.  (naming  the  place  and 
time  appointed)  in  order  to  receive  from 

the  plaintiff  the  said  sum  of  $ , 

but  the  plaintiff  did  not,  nor  did  any 
person  on  his  behalf,  attend  to  pay  the 
said  sum,  and  that  the  said  sum  hath 
not,  nor  hath  any  part  thereof,  been 
since  paid  to  the  defendant,  but  that 
the  whole  thereof  still  remains  due  and 
owing;  and  upon  reading  the  said  de- 
cree, the  said  master's  report,  etc.,  this 
court  doth  order  that  the  plaintiff's 
bill  do  stand  dismissed  out  of  this 
court  wnth  costs,  to  be  taxed,  etc.,  and 
paid  to,  etc.,  pursuant  to  said  decree. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2234. 

D.     Complaints. 

].     Complaint   To  Eedeem  by  Mort- 
gagor Against  Mortgagee. 

I.     That'  on     the     day     of 

. .    18 .    the    plaintiff    having 


made  to  the  defendant  a  bond  under 
his  hand  and  seal,  dated  that  day,  con- 
ditioned to  pay,  etc.  (state  condition 
of  bond),  and,  being  owner  in  fee  (or 
otherwise)  of  the  premises  hereinafter 
described,  made  to  the  defendant  a 
mortgage  of  even  date  therewith,  to 
secure  the  payment  thereof,  whereby 
the  plaintiff  granted,  bargained,  and 
sold  to  the  defendant  the  said  prem- 
ises, upon  the  condition  nevertheless 
that  (state  condition  of  the  mortgage), 
which  said  premises  are  (bounded  and) 
described  as  follows:  (insert  description 
from    mortgage). 

II.      That    the    plaintiff   has    paid    to 
the   defendant    all    the   interest   due   on 

said dollars,  from  the — 

day    of    ,    18 ,    "P    to    the 

day  of .  18 ;  and 


that  on  the 


day  of 
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-,  when  (or,  and  after)  the  said 
i::ortgage  became  due,  he  tendered  to 
(lie  defendant  the  sum  of dol- 
lars, together  -with  all  interest  (and 
costs)  diie  thereon,  and  has  ever  since 
been  ready  and  willing  to  pay  the 
same;  but  the  defendant  refused  to  re- 
ceive the  same  or  to  deliver  up  said 
mortgage  to  be  cancelled. 

Wherefore,  the  plaintiff  demands 
judgment  that  an  account  be  taken  of 
the  amount  now  due  the  defendant  on 
said  bond  and  mortgage  for  principal, 
interest  (and  costs) ;  and  that  the 
plaintiff  ma}'  be  at  liberty  to  redeem 
said  mortgaged  premises  upon  payment 
of  whatever  may  be  found  so  due;  and 
that  the  defendant,  upon  payment 
thereof,  acknowledge  satisfaction  of 
said  mortgage,  and  discharge  the  same 
of  record.     1  Abb.  Forms  604. 

2.     Complaint  To  Bedeem  hy  Lessee. 

I.     That    on    the    day    of 

,  18 ,  the  defendant  (mort- 
gagor) being  the  owner  in  fee  of  the 
following  described  premises,  leased  the 
same  to  the  plaintiff  by  an  indenture 
dated  on  that  day,  a  copy  of  which  is 
aunexed  as  a  part  of  this  complaint; 
and  that  bj'  virtue  of  said  lease  the 
plaintiff  entered  upon,  and  ever  since 
has  been,  and  still  is,  m  possession  of 
said  premises,  and  is  vested  with  the 
unPA'pired  term  thereof;  which  premises 
are  (bounded)  and  described  as  fol- 
lows:   (description). 

IT.      That    on    the    day    of 

,      18 ,      said      (mortgagor) 

made  to  the  defendant  (mortgagee)  a 
mortgage  upon  the  same  premises,  to 
secure  dollars,  pavable  on  the 

day  of  ,  ']  8 . 

III.  That  on  the  said  day  the  mort- 
gage became  due,  but  has  not  been 
paid;  and  that  said  (mortgagee)  lias 
commenced  an  action  (or  proceedings 
under  the  statute)  to  foreclose  the 
same  for  such  default. 

IV.  Thiit    on    the    day    of 

,  18 ,  the  plaintiff  tendered 

dollars    to    said    (mortgagee), 

being  the  amount  due  on  said  mortgage, 
with  interest,  and  the  costs  of  saiu 
action  (or  procerding)  up  to  that  time, 
in  redemption  of  said  mortgage,  and  has 
ever  since  been  ready  and  willing  to 
pay  the  same;  and  did  then  request 
him  to  assign  the  same  to  tlie  plaintiff, 
but    lip    rrfnsrd    so    to    do. 

Wh.^reforp,  tho  plaintiff  demands 
judgment    that   he   be    allowed    to    re- 


deem the  said  mortgage  upon  paying 
to  the  defendant  (mortgagee)  the 
amount  due  upon  the  mortgage;  and 
that  upon  such  payment  the  defendant, 
by  an  assignment  duly  executed  and 
acknowledged  by  him,  assign  said  bond 
and  mortgage  to  the  plaintiff.  1  Abb. 
Forms  605. 

E.  Order  of  Reference  To  Tal'c  Ac- 
count in  an  Action  To  Be- 
deem. 

This  cause  coming  on  to  be  tried  at 
a    special   term    of    this    court    held    on 

the  day   of  ,   IS , 

before  J.  J.,  one  of  the  justices  there- 
of, and  it  appearing  that  the  taking 
of  an  account  is  necessary  for  the  in- 
formation of  the  court  before  judg- 
ment; thereupon,  on  hearing  the  coun 
sel  for  the  respective  parties,  ordered, 
that  it  be  referred  to  E.  F.,  esq.,  as 
sole  referee,  to  take  and  state  an  ac- 
count between  the  several  parties  to 
this  action,  in  the  manner  and  under 
the   directions  following  to-wit: 

That  he  compute  the  amount  due 
upon  the  bond  and  mortgage  executed 
by  the  plaintiff  to  the  defendant,  Z., 
mentioned  in  the  complaint,  from  the 
8th  day  of  March.  1839,  down  to  which 
time  the  interest  appears  to  have  been 
paid. 

That  he  ascertain  (from  the  deeds 
or  otherwise)  the  consideration  paid 
by  the  purchasers  and  defendants,  X. 
and  Y..  from  the  said  Z.,  at  the  auc- 
tion sale  of  the  said  premises  made 
on  the  7th  of  November,  18.50  (proceed- 
ing to  state  the  mode  of  apportioning 
the  redemption  money  among  them). 

That  he  open  and  state  an  account 
with  each  of  such  defendants,  in  which 
he  is  to  allow  such  party  his  propor- 
tion of  the  mortgage  mono}'  so  ascer- 
tained as  aforesaid,  with  interest;  and 
also  all  taxes  and  assessments  paid  by 
him  or  those  under  whom  he  claims, 
upon  the  lots  now  held  by  him;  and 
also  any  sum  j)aid  for  necessary  re- 
pairs upon  the  same,  and  any  amount 
expendod  for  lasting  improvements, 
witii  interest  on  such  sums  respective- 
ly; and  that  he  state  and  cliarge  .such 
party  with  any  rents  and  |)rofits  of  such 
lots  recoived  by  him,  or  tliosc  under 
whom  he  claims,  or  by  any  one  on 
his  or  their  belief,  or  which  could  havo 
licrn  received  without  wilful  default, 
with    interest. 

And  njion  the  coming  in  and  confirma- 
tion  of   the   report,   the   action    may   be 
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bro»i};l\t    on    for   fiiuil    tlotonuination.      ~ 
Abb.    Forms  iM'2. 

V.     Judfinuiit    for    licdcmptioii,    Ordi- 
narr/    Form. 

CRooitnls   of   jiitM'oodiiiixs.") 

TluToforo.    it    is    :ul.iiiil,i,'«'(l.    that    tlio 
defendant    pay    unto    tlio    said    plaintilf 

dollars,   the  aniount   which   is 

so  found  and  reported  duo  to  him.  for 
principal     and     interest      as      aforesaid 

(^y,\X]x    dollars    for     the     said 

value   of    his   improvements),   and    with 

■ dollars  costs,  hereby  adjudged 

to  the  plaiutitT,  within  six  months  after 
the  entry  of  this  judgment,  and  service 
of  notice  thereof  (with  interest  there- 
on from  the  date  of  the  above-men- 
tioned report,  until  the  time  of  such 
payment),  at  (specifying  place  and 
hours  for  paying);  and  that  the  said 
defendant  do  resurrender  the  said  mort- 
gaged premises  unto  the  said  plaintiff, 
or  unto  such  person  or  persons  as  he 
shall  direct,  free  and  clear  of  all  in- 
cumbrances, done  or  suffered  by  him, 
or  any  person  claiming  by,  from,  or 
under  him,  and  deliver  unto  the  said 
plaintiff,  on  oath,  under  the  direction 
of  the  court  if  the  parties  cannot  agree 
in  respect  thereto,  all  deeds  and  writ- 
ings in  his  custody  or  power,  relating 
to  the  said  mortgaged  premises.  But 
in  default  of  the  said  plaintiff's  pay- 
ing unto  the  said  defendant  what  is  so 
reported  to  be  due  to  him  for  prin- 
cipal, interest  (improvements),  and 
costs  as  aforesaid,  it  is  ordered,  that 
this  action  do  from  thenceforJ;h  stand 
dismissed  out  of  this  court,  with  costs. 
2  Abb.  Forms  573. 

G.     Affidavit   ty   Mortgagee   of   Non- 
payment of  Money. 

Y.  Z..  the  above  defendant,  being 
duly  sworn,  says:  . 

That  he  has  not,  nor  has  any  other 
person  or  persons  on  his  behalf,  at  any 
time   heretofore   received   or  been   paid 

the    sum    of   dollars,    or    anj 

part    thereof,    which    by    the    judgment 

made    in    this    cause,    on    the 

day      of    ,     IS (and     the 


II,  Final  Order  Dismissing  Action  for 
h'cdcmption. 

T^pon  the  judgment   in  tliis  cause,  ei\- 

tered  on  the  day  of  , 

18 ,    and    on    reading   and    filing   duo 

proof  of  service  upon  the  said  plaintiff 
more  than  six  months  since,  of  notice 
of  the  entry  of  the  same  (and  of  a 
copy  of  the  bill  of  costs  as  taxed), 
and  on  reading  and  filing  the  allidavit 
of  the  said  defendant,  showing  that  tiio 
amount  thereby  required  to  hh  paid, 
has  not  been  paid;   but  that  the  wliole 

of    the    said    sum    of    dollars 

still  remains  due  and  owing  from  the 
plaintiff  to  the  said  defendant  for  his 
principal,  interest,  and  costs;  on  mo- 
lion-  of  O.  P.,  of  counsel  for  the  de- 
fendant, and  on  hearing  Q.  E.,  of  coun- 
sel for  the  plaintiff,  in   opposition; 

It  is  ordered  and  adjudged,  that  this 
action  be,  and  hereby  is  dismissed,  with 
costs.     2  Abb.  Forms  576. 


referee's   report   dated   ,   made 

in  this  cause  pursuant  to  the  said  judg- 
ment), was  ordered  and  appointed  to 
be  paid  to  this  deponent;  but  that  the 
said  sum  of  dollars,  with  in- 
terest, now  remains  due  and  owing  to 
this  deponent  upon  the  mortgage  in 
the  said  judgment  mentioned.  2  Abb. 
Forms  576. 
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A.  General  Form  (Common  Law),  855 

B.  General  Form  (Code),  855 

C.  General  Form  (Equity),  855 

D.  For  Order  To  Enter  Order  Nunc 

Pro  Tune,  855 

E.  Countermand  of  Notice,  856 

F.  Order  To  Show  Cause,  856 

II.  Affidavits,  856 

A.  General  Form,  856 

B.  Jurats,    8.16 

1.  Where   Deponent   Is   a    Lunatic, 

856 

2.  Where  Deponent  Is  a  Foreigner, 

856 

3.  Where    Deponent    Is     Blind    or 

Illiterate,  856 

III.  Motion  in  Writing,  856 

CROSS-EEFERENCES: 
Admiralty  : 

Notice    of    Motion    on    AflBdavit    To 
Move  for  Sale  of  Ship  and  Cargo. 
Amendments  and  .Jeofails: 

Notice  of  Motion  for  Leave  To 
Amend; 

Notice  of  Motion  for  Leave  To 
Amend   Declaration; 

Notice  of  Motion  for  Leave  'J'o 
Amend    Complaint; 

Notice  of  Motion  To  Amend  Com- 
plaint by  Striking  Out  Co-plain- 
tiffs and  Making  Them  Defend- 
ants; 

Notice  of  Motion  To  Amend  Com- 
plaint by  Adding  Defendant; 
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Notice  of  Motion  for  Leave  To  Serve 
Proposed  Original  or  Amended 
Pleading; 

Notice  of  Motion  To  Amend  by  Cor- 
recting   Fictitious   JSame; 

Affidavit  To  Obtain  Leave  To  Correct 
Fictitious   IS'ame. 

Appeals : 

Application  for  Appeal; 
Petition  for  Appeal; 
Notice   of  Motion  To   Stay  Proceed- 
ings; 
Notice  of  Motion  for  Ke-argument  o± 

Appeal; 
Notice    of    Motion    To    Dismiss    Ap- 
peal   (a,   b); 
Motion  by  Appellant  Dismissing  Ap- 
peal; 
Motion   To  Dismiss  Appeal. 
Arrest  in  CmL  Cases: 

Notice   of   :Motion   To   Vacate   Order 

of    Arrest; 
Notice   of   Motion   To   Discharge   De- 
fendant From  Arrest; 
Notice  of  Motion  To  Keduce  Bail; 
Notice    of    Motion    for    Enlargement 

of   Time   To   Surrender; 
Notice  of  Motion  To  Exonerate. 
Arrest  of  Judgment: 

Notice  of  Motion  in  Arrest  of  Judg- 
ment. 
Attachment: 

Notice    of    Motion    To    Set   Aside    or 

Discharge  Attachment; 
Notice   of    Motion   To    Discharge   At- 
tachment on  Giving  Security. 
Attor.^-kys: 

Affidavit  for  Order  Requiring  Plain- 
tiff's    Attorney     To     Produce     His 
Authority  To  Sue  in  Ejectment. 
Bills  op  Particulars: 

Notice    of    -Motion   To   Preclude    Evi- 
dence by  Reason  of  Defective  Bill; 
Notice    of    Motion    for    .ludgmout    of 
Dismissal    for   Not   Furnishing   Bill 
of  Particulars. 
Certainty  in  Pleading: 

Notice    of    Motion    To    Make    Plead- 
ings More  Definite  and  Certain. 
Certiorari  : 

Notice  of  Motion   for  Certiorari. 
Change  ob^  Vkme: 

Notice   of    Motion    To   Change    Vonuo 

Pursuant  to   Demand; 
Notice   of   Motion   by   Defendant   To 

Change  Venue; 
Notice    of    Motion    by     PlaintifT     To 
Change  Venue. 
CiioKK  AND  Election  op  Remedies: 
Notice    of    .Motion    for     Order     That 
Complainant   Elect. 


Consolidation  of  Actions: 

Notice  of  Motion  To  Consolidate  Ac- 
tions. 
Contempt: 

Notice  of  Motion  for  Attachment  for 
Contempt. 
Costs : 

Motion  in  Supreme  Court  for  Costs; 
Motion  To  Eetax  Costs. 
Cross-Bill: 

Notice  of  Motion  for  Order  To  Stay 
Proceedings  in  Original  Suit  (Cross- 
Bill   Filed). 
Default : 

Notice   of  Application   for  Judgment 

on    Default; 
Notice  of  Motion   To  Set  Aside   De- 
fault  as  Irregular; 
Notice  of  Motion  To  Set  Aside  Reg- 
ular Default. 
Deposit  in  Court: 

Notice   of  Motion   for  Payment   Into 

Court; 
Notice    of    Motion    for    Payment    of 
Part   of   Claim,   or  for  Delivery   of 
Property. 
Depositions  : 

Commission  To  Examine  Witness  for 
Purpose   of  Motion. 
Dismissal,   Discontinuance   and   Non- 
suit : 
Notice  of  Motion  for  Judgment  as  in 

Case   of  Nonsuit; 
Notice  of  Motion  To  Set  Aside  Non- 
suit,  and  for   New   Trial; 
Special    Motion    by     One     Defendant 
To    Dismiss   for   Want   of   Jurisdic- 
tion  of  Person; 
Notice   of  Motion   That  Bill  Be  Dis- 
missed fur  Want  of  Prosecution. 
Divorce : 

Notice    of    Motion    for   Alimony   and 
Costs. 
Duplicity: 

Notice  of  Motion  To  Compel  Election 
Between   Several   Counts  for  Same 
Cause   of  Action. 
Notice   of   Motion    To   Take    Evasive 
Answer    Off    File; 
Equity    Jurisdiction    and    Procedure: 
Notice   of   Motion   for  Decree; 
Notice   of    Motion    To    Vacate   Enrol- 
ment of  Decree. 
Filing: 

Jlotion    To    Dismiss,   Failure   To    Kile 
Pleading. 
Frivolous  and  Sham  Pleadings: 

Notice    of    Motion    for   Judgment    on 

Frivolous    IMeadinga; 
Notice    of    Motion     To     Strike     Out 
Sham  Plea; 
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Notice  of  Motion  To  Strike  Out 
Sham  Answor; 

Notice  of  Motion  To  Strike  Out  One 
Defense  as  Sham,  and  for  .lini^' 
meut   on   Other   as   Frivolous. 

(.lARNlSUMKNT: 

Motion    To    Dismiss    Writ     bv     (iar 
nishee.  Debt,  if  Any,  a   F.a lance   in 
Partnership   Account. 
I N  J  f  notions: 

Notice  of  Motion  for  Special  Injunc- 
tion; 

Notice  of  ^rotiou  To  Dissolve  In- 
junction; 

Notice    of    Motion    for    Injunction; 

Notice  of  Motion  for  Injunction  in 
lnter])leader; 

Order  To  Show  Cause  Wliy  Injunc- 
tion Should  Not  Issue,  With  Kc- 
straint    Meanwhile; 

Preliminary  Injunction,  With  Order 
To   Show   Cause; 

Injunction  Against  Banking  Cor- 
poration. With  Order  To  Show 
Cause  Why  Receiver  Should  Not 
Be  Appointed; 

Notice  of  Motion  To  Dissolve  or  To 
Modify    Injunction; 

Notice  of  Motion  To  Ascertain  Dam- 
ages by  Injunction; 

Notice  of  Motion  To  Confirm  Re- 
port of  Referee  on  Damages  by 
Injunction. 

IssuE.s  IN  Pleading  and  Practice: 

Notice    of    Motion    for   an    issue    at 
Law. 
Judgments : 

Notice  of  Motion  for  Judgment  on 
Frivolous   Demurrer; 

Notice  of  Motion  for  Judgment  Dis- 
missing Action; 

Notice  of  Motion  for  Judgment  on 
Failure  To  Reply; 

Notice  of  Motion  for  Judgment  Non 
Obstante    Veredicto; 

Notice  of  Motion  To  Set  Aside  Final 
Judgment    as   Irregular; 

Notice   of   Motion    To   Set   Aside    In- 
terlocutory Judgment   as  Irregular. 
Judgments  and  Decrees,  Enforcement 

OP: 

Notice  of  Motion  To  Set  Aside  Fieri 
Facias  as   Irregular; 

Notice  of  Motion  To  Set  Aside 
Capias  Ad  Satisfaciendum  as  Ir- 
regular; 

Notice   of  Motion   To   Set   Aside   Ex- 
ecution. 
Judgments   and   Decrees,   Revival  of: 

Notice  of  Motion  To  Vacate  Order 
Reviving  Judgment; 


Motion    for   a    New   Trial, 
for  New  Trial   on 


Notice    of    Motion    To    Revive    Dor- 
mant Judgment. 

.ll'DU'IAI,    Salks: 

Notice    of    Motion    To    Compel     I'ur- 
diaser   To   Complete   His    I'urchase. 
Juries  and  Jurors: 

Notice    of    Motion    for    Foreign    .lury; 
Notice    of    Motion     for    Special    .)in\' 

(a.   b); 
Af)i)lication    for    Elisors    To    Summon 
Special  Jury  in  Criminal  (.Jase. 
Mandamus: 

Notice    of    Motion    for    a    Mandamus 
(a,  b). 
New  Trial: 
Notice   of 

(leneral    Form; 
Notice   of   Motion 

tlie    Merits; 
Notice   of  Motion  To  Set  Aside    Ver- 
dict   and    for    New    Trial    for     Ir- 
regularity; 
Order  To  Show  Cause  on  Motion   for 
a  New  Trial  on  Judge's  Minutes. 
Officers: 

Notice     of     Motion     of     Sul)stitution 
of  Officer's   Successor. 
Orders  of  Court: 

Notice   of   Settlement   of  Order; 
Notice  of  Motion  To  Discharge  Order 
for  Irregularity. 
Parties  : 

Notice    of    Motion    for    Leave    That 
Wife  Answer  Separately. 
Paupers : 

Notice  of  Application   for  Admission 
To  Prosecute  in  Forma  Pauperis. 
Privilege  : 

Order   To   Show   Cause    Why    Defend- 
ant  Should   Not   Be   Discharged   on 
Ground   of  Privilege. 
Process : 

Notice  of  Motion  To  Set  Aside  (-"apias 
for   Irregularity. 
Receivers  : 

Notice  of  Motion  for  Appointment  of 

Receiver; 
Notice    of    Motion    To    Review    Ap- 
pointment  of   Receiver; 
Notice    of    Motion    To    Instruct    Re- 
ceiver; 
Notice   of   Motion   To   Discharge    Ke- 

ceiver; 
Notice  of  Receiver's  Petition  for  Di- 
rections as  to  Distribution. 
Recognizances  : 

Notice   of   Motion   for   Exoneretur  of 
Bail. 
References : 

Notice   of  Motion   for  Reference; 
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Notice   of   Motion   To  Set   Aside   -Ke- 

port   of  Eeferee; 
Notice    of    Motion    To    Eefer    Cause 
(Code). 
Removal  of  Causes: 

Notice    of    Motion    for    Keinoval     of 
Cause. 
RE\avoR : 

Notice     of    Motion      To      Revive      on 

Death   or  Disability  of  Plaintiff; 
Notice  of  Motion   To  Revive  Action, 
or    To    Serve    Supplemental     Com- 
plaint; 
Notice   of   Motion    To   Abate    Action 

Unless  Revived; 
Notice  of  Motion  on  Behalf  of  Plain- 
tiff on  Death  or  Disability   of  De- 
fendant. 
Security  fok  Costs: 

Notice    of    Motion    To    File    Security 
for  Costs. 
Service  of  Process  and  Papers: 

Affidavit  of  Service  of  Notice  of  Mo- 
tion. 
Sheriffs  and  Constables: 

Notice   of   Motion    To   Stay   Proceed- 
ings Against   Sheriff; 
Notice   of   Motion   To   Set   Aside   At- 
tachment   Against    Sheriff    as     -Ir- 
regular. 
Stay  of  Proceedings: 

Notice   of   Motion   for   Injunction   To 

Stay   Proceedings   at    Law; 
Order    To   Stay   Proceedings  for   Mo- 
tions  in   General. 
Striking  Out: 

Strike    Out 


Strike     Out 


Notice    of 

Motion     To 

Counts; 

Notice    of 

Motion    To 

Plea; 

Notice    of 

Motion    To 

Strike 


Out 
Out 


Irrelevant   Answers; 
Notice    of    Motion     To     Strike 
Irrelevant   or  Redundant   Matter. 
Supplemental   Pleading  : 

Notice  of  Motion    for   Leave   To    Kile 
Supplemental     Complaint. 
SUPPLE.MENTARY    PROCEEDINGS  : 

Notice  of  Motion   for  an   Attachment 
in   Snp[)lorrientary  Proceedings. 
Time  To  Plead: 

Notice    of   Motion   To    Enlarge    Time 
To   Plead. 
Trial: 

Notice  of  Motion  To  Strike  ('ause 
From  Calendar  for  Not  Serving 
Papers. 

I.     Notices. 

-A.      Xnlirr  of  Motion,   General   form. 

court.     C.  D.  ads.  A.  B. 

Sir,  pleaso  to  take  notice,  that  upon 


tlie  affidavit  (or  affidavits),  with  a 
copy  (or  copies)  whereof  you  are  here- 
with served,  this  court  will  be  moved, 
at  the  next  special  term,  to  be  held 
at  the in  the  citv  of -, 


on  the  first  Tuesdav  of 


—  next, 


that,    (state    the    relief    to    be    moved 

for).     Dated,  ,   18 , 

Yours,  etc., 
G.  H.,  defendant's  attorney. 
To    E.    F.,    esq., 

Plaintiff's  attornev. 

Burr.  App.   20.5,   §399. 

Note. — It  has  not  been  definitely  laid 
down  when  an  ai)plication  for  an  or- 
der should  be  by  petition  and  when 
by  motion.  There  is  propriety,  it  would 
seem,  in  moving  by  petition  when  the 
application  is  in  behalf  of  a  person 
not  already  named  as  a  party,  or  in 
behalf  of  one  not  sui  juris. 

B.  Notice   of   Motion,   General   Form 

(Code). 
(Title   of  the   cause.) 

Please  take  notice,  that  on  the  affi- 
davit of  which  a  copy  is  herewith 
served,  the  undersigned  will  move  the 
court,    at    a    special    term    to    be    held 

at    — ,    on    the    day    of 

,    18 ,    at    o'clock 

in  the  *  noon,  or  as  soon  there- 
after as  counsel  can  be  heard  (state 
the   relief   to   be   moved   for). 

(Signature.) 
(Date.) 
(Address.) 

2   Abb.   Forms   229. 

C.  Notice    of   Motion,   General    Form 

{Equity). 
In   chancery.      (Title  of  cause.) 

Take  notice  that  this  honorable  court 
will    be    moved,    for    and    on    behalf    of 

the    plaintiff,    on    the   day    of 

,  instant  (or  next),  that  (state 

the  relief  to  be  moved  for).  Dated 
this day  of  ,   18 . 


A.  B.,  jdaiiitiff's  solicitor. 
and    Mr. , 


To  Mr. 

Solicitors   for   the    defendants. 
?,   Dan.   Ch.   PI.   &    I'r.    (Perkins'  ed.) 
2149. 

D.  Notice  of  Motion  for  Order  To 
Enter  Order  Nunc  Pro  Tunc. 

(Commencement  of  notice  of  motion 
as   in    I,   B.)      That   the   order   made   in 

this  cause,   dated   on   the  day 

of    ,    18 ,    which    has    been 

drawn  up,  but  l)y  mistake  omitted  to 
be  entered  within  the  time  limited 
therefor    (by   the   rules  of  this  court). 
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may  bo  onterod  nuno  pro  tunc.     2  Abb. 
Forms   liS13. 

E.     CoHntcimand  of  Motice. 
(Title  of  tlie   cause.) 

Take  notice,  that  I  horoby  counter- 
mand tlu'  notice  of  (designating  it)» 
dated  on  the  day  of 


last,    and    heretofore    served    on    you    in 
this  action,   (and  I  hereby  olfer  to  pay 
your  costs  of  opposing  said  motion), 
(yiguature.) 
(Date.) 
(Address.) 

2   Abb.   Forms   693. 

F.     Order    To   Show     Cause,     General 
Form. 
(Title   of   cause.) 

On  the  foregoing  afTidavit  (and  on 
the  pleadings),  (and  demand  therein 
mentioned),  let  the  plaintiff  show  cause 

at  a  special  term  to  be  held  at — 

on    the   day    of   — ,    at 


o'clock  in  the 


noon, 


or  as  soon  thereafter  as  counsel  can 
be  heard,  why  (state  the  relief  to  be 
moved  for)  should  not  be  (state  the 
relief  to  be  granted),  (and  why  the 
defendant  should  not  have  the  costs 
of  this  motion),  (and  such  other  re- 
lief as  may  be  just).  (And  until  the 
determination  of  this  motion  that  all 
proceedings  on  the  part  of  the  plaintiff 
be  stayed.)  (And  particularly  [stat- 
ing any  proceeding  desired  to  be 
stayed]'.)      2   Abb.   Forms   24.'). 

Note.— This  form  is  placed  here  be- 
cause in  many  jurisdictions  the  order 
to  show  cause  serves  principally  as  a 
short   notice   of  a  motion. 

II.     Affidavits. 

A.     Affidavit,   General  Form. 
(Title.)     (City  and)  county  of , 

ss. 

John  Doe,  of  (and,  if  there 

are     two     deponents,     Richard    Roe    of 

,  severally)    being  duly  sworn, 

says  (each  for  himself)  that  he  is  an 
agent  of  the  plaintiffs  (or  other  de- 
scription  of   the   deponent). 

(Statement  of  facts.) 
John   Doe, 
Richard    Roe,    his+mark. 

Sworn  (or,  affirmed)  before  me,  this 
day      of     ,      186—, 


(Official    designation.) 
1    Abb.  Forms  4. 

Note. — Omit  title  if  action  not  pend- 
ing. 

Notr. — It  is  a  common  fault  in  draw- 


ing allidavits  to  st;it('  ninttors  in  in- 
ducement previous  to  the  beginning  of 
the  oath,  (as  "John  Doe,  one  of  the 
parties  above  named,  being  duly  sworn, 
on  oath,  says,"  instead  of  "John  l»oe, 
being  duly  sworn,  on  oath,  says,  he  is 
ono  of  the  parties  above  named"). 
This  has  carried  reversible  error  into 
records. 

In  some  jurisdictions  a  practice  has 
grown  up  of  attaching  to  the  allidavit 
by  a  party  in  support  of  a  motion  a 
pr^j-er  for  the  relief  desired  similar 
to  that  in  case  of  a  petition. 

B.     Jurats. 

1.     Jurat    to   Affidavit,     IV here    De- 
ponent Is  a  Lunatic. 

Sworn  before  me,  tliis day 

of  ,  18 ,  I  having  first  ex- 
amined the  deponent,  a  lunatic,  as  to 
the  state  of  his  mind,  and  he  appearing 
to  me  to  he  now  of  sound  mind,  capable 
of  understanding,  and  actually  under- 
standing, the  nature  and  contents  here- 
of. 


(Official  designation.) 
1  Abb.  Forms  6. 

2.  Jurat,  Where  Deponent  Is  a  For- 

eigner. 

Sworn   before   me,  this  day 

of    ,    18 ,     I     having     first 

sworn  M.  N.,  an  interpreter,  to  inter- 
pret truly  the  same  to  the  deponent, 
who  is  a  foreigner  not  understanding 
the  language,  and  he  having  so  inter- 
preted the  same  to  deponent. 

(Signature  as  above.) 

1  Abb.  Forms  6. 

3.  Jurat    to    Affidavit,    Where    De- 

ponent Is  Blind,  or  Illiterate. 

Sworn   before   me,  this day 

of  ^,    18 ,   the   same   having 

been  in  my  presence  (or,  by  me)  read 
to  the  deponent,  he  being  blind  (or, 
illiterate),  and  he  appearing  to  me  to 
understand  the  same. 

(Signature  as  above.) 
1  Abb.  Forms  6. 

III.     Motion  in  Writing. 

For  forms,  see  cross-references  above 
under  this  title,  and  2  Standard  Proc. 
900,   915. 

Note. — The  statutes  of  some  states 
require  certain  motions  to  be  in  writ- 
ing and  to  be  filed  in  the  action.  This 
filing  of  a  written  motion  is  not  the 
making  of  a  motion;  it  must  be  called 
up  in  court  on  notice  the  same  as  any 
other  motion. 


fiee  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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MULTIFARIOUSNESS. 

Demurrer  in  Equity  for  Multifariousness 

(a). 
The   demurrer   of   C.    D.,   defendant,   to 
the  bill   of  complaint   of  A.  B.,  com- 
plainant. 

This  defendant  (or,  these  defendants 
respeohively),  by  protestation,  not  con- 
fessing or  acknowledging  all  or  any 
of  the  matters  and  things  in  the  said 
complainant's  bill  to  be  true,  in  such 
manner  and  form  as  the  same  are  there- 
in set  forth  and  alleged,  doth  (or,  do) 
demur  thereto,  and  for  cause  of  demur- 
rer ^howeth  (or,  show)  that  it  appears 
by  the  said  bill  that  the  same  is  ex- 
hibited bv  the  said  complainant  against 
this  defendant  and  T.  M..  W.  P.  and 
N.  W.  as  defendants  thereto,  for  sev- 
eral distinct  matters  and  causes,  in  many 
whereof  as  appears  by  the  said  bill,  this 
defendant  is  in  no  way  interested;  and, 
by  reason  of  such  distinct  matters,  the 
said  bill  is  dra-rni  out  to  a  consider- 
able length,  and  this  defendant  is  com- 
pelle.d  to  take  a  copy  of  the  whole 
thereof;  and  by  joining  distinct  mat- 
ters together  which  do  not  depend  on 
each  other,  the  proceedings  in  the 
progress  of  the  said  suit  will  be  in- 
tricate and  prolix,  and  this  defendant 
put  to  unnecessary  charges  and  ex- 
penses, in  matters  which  in  no  way  re- 
late to  or  concern  him.  Wherefore  this 
defendant  (or,  these  defendants)  de- 
mands the  judgment  of  this  honorable 
court  whether  he  shall  be  compelled 
to  make  any  further  or  other  answer  to 
the  said  bill  or  any  of  the  matters  and 
things  therein  contained,  and  prays  to 
be  hence  dismissed  with  his  reasonable 
costs  in  this  behalf  sustained.  2  Barb. 
Ch.  Pr.  406. 

Demurrer  in  Equity  for  Multifarious- 
ness (6). 
"That  it  appears  by  the  said  bill 
that  tho  same  is  exhibited  by  the  com- 
plainant Isaac  N.  Jenness,  and  the  sev- 
eral other  persons  therein  named  as 
complainants  thereto,  for  distinct  mat- 
ters and  causes,  in  several  whereof,  as 
appears  by  the  said  bill,  the  said  com- 
plainants are  not  in  any  manner  in 
common  or  jointly  interested  or  con- 
cerned,  and  that  the  bill  is  mnltifari- 
ous,  and  that  the  said  com[il!iiriants 
have  not,  in  and  by  their  said  bill, 
made  or  stated  such  a  case  as  entitled 
them  in  a  court  of  equity  to  any  relief 
from    or   against   this  defendant   touch- 


ing the  matters  contained  in  said  said 
bill,  or  anv  of  such  matters."  Jen- 
ness t'.  Smith,  64  Mich.  91,  30  >J.  W. 
909, 
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I.     Complaints,  S37 

A.  General  Form,  Against  City,   857 

B.  Against  Municipality  for  Neglect 

of  Excavation  in  Street,  858 

C.  Against  City  or  County  for  Dam- 

age Done  by  Riot,  858 

D.  To      Eecover     Agreed     Damages, 

Property  Illegally  TaJcen,  859 

E.  To  Recover  Amount  of  Interest  on 

Coupon,  859 

CROSS-EEFERENCES: 
Declaration  and  Complaint: 

Commencement,      Where      Town      Is 

Plaintiff; 
Commencement,       Where      Town      Is 

Defendant; 
Commencement  of  Declaration.  Where 

County    Is    Plaintiff; 
Commencement,     Where     County     Is 

Defendant; 
Commencement  of  Declaration,  Where 

Corporation   Is  Plaintiff'; 
Commencement  of  Declaration,  Where 

Corporation  Is  Defendant. 
Paupers  : 

Declaration  Against  Town  for  Board 

of  Pauper; 
Complaint  Against  Town  for  Medical 

Services  to  Pauper. 
Special   Assessments: 

Complaint    To    Enjoin     a     Municipal 

Corporation     From     Deeding    Land 

Sold   for  Illegal  Assessment. 

I.     Complaint. 

A.  Complaint  Against  City,  General 
Form. 

The  plaintiff  complaining  of  the  de- 
fendant, a  municipal  corporation  created 
by  the  laws  of  this  state,  alleges: 

I.     (Set  forth  cause  of  action.) 

IT.  And  this  plaintiff  further  shows 
that  heretofore,  and  on  or  about  the 
(lay  of  ,  he  presented 


in  writing  to  the  comptroller  of  the 
city  of  New  York  the  claim  hereinbe- 
fore set  forth,  upon  which  this  action 
is  founded,  for  adjustment,  and  that 
at  least  twenty  days  have  elapsed  since 
such   presentation   of  the   claim. 

Tir.     And  this  plaintiff  further  shows 
that    heretofore,    and    on    or    about    the 
day  of .  ''in'i  after  the 


expiration  of  the  said  twenty  days,  he 
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mailo  a  sih-oihI  (UmiuuuI.  in  wiilinjx,  upon 
the  said  comptrolk'r,  for  tlio  ailjust- 
ment  of  tlio  said  claim,  but  Hie  said 
ooiniitrollor  has  liitherto  wholly  iiog- 
lei'tod  and  ri'fusod  to  niako  an  ad.just- 
niont  or  pavnuMit  tluMoof.  1  Abb.  Forms 
139. 

.Vo/<. — Use  care  in  oxaniining  char- 
ter and  statutes  for  special  provisions 
as  to  nets  preliminary  to  action. 

B.     Comphint    Apainst    Municipalily, 
Nefllcct  of  Excavation  in  Street. 

I.  That  the  defendants  are  a  munic- 
ipal corporation,  duly  organized  under 
the  laws  of  this  state. 

II.  That,  among  other  things,  it  is 
by  their  charter  made  their  duty  to 
keep  the  streets  in  said  city  in  good 
order,  and  at  all  times  properly  protect 
any  excavations  made  in  said  streets. 
That  they  accepted  said  charter  im- 
posing said:  duty,  and  undertook  the 
performance  thereof  prior  to  the  year 
1855. 

III.  That    a   certain    street    in    said 

city,    known    as   ,    was   and    is 

much  traveled  and  used  by  the  citizens 
thereof  and  others;  so  much  so,  that 
said  duty  of  said  defendants  as  to  said 
street  was,  and  became  at  the  time 
thereinafter  mentioned,  a  matter  of 
public  and  general  concern. 

lY.     That   on   or  about  the  • 

day    of   ,    18 ,   a    deep    and 

dangerous  hole  or  trench  was  excavated 
in  said  street,  and  suffered  by  the  de- 
fendants, during  a  nigkt  on  or  about 
said  day,  to  remain  open,  exposed,  and 
without  proper  protection  or  notice  to 
citizens  and  travelers  against  accidents. 

V.  That  the  plaintiff  on  the  night 
aforesaid  was  lawfully  traveling  on  said 
street,  and,  wholly  unaware  of  danger, 
•was  accidentally,  and  without  fault  or 
negligence  on  her  part,  precipitated 
into  said  hole,  whereby  she  received 
great  bodily  injury,  and  was  made  sick, 
sore,   lame,  and   disabled   for   the   space 

of  ;  during  all  which  time  she 

thereby  suffered  great  pain,  and  was 
thereby  then  and  there  hindered  from 
attending  to  her  business  and  domestic 
affairs,  and  has  ever  since  remained  and 
continued  sick,  sore,  lame,  and  dis- 
abled; and  was  put  to  great  expense 
in  trying  to  be  cured,  and  has  suffered, 
and  still  continues  to  suffer  great  pain 
of  body  by  means  of  such  injuries,  to 

her  damage  dollars.     1    Abb. 

Forms  44G. 


(".  Compldiiil  Ai/din.-it  Cilii  or  Connty 
firr  Duinniji  lUmr  hi/  .]I(>b  or 
Hiot. 

I.  That  at  and  before  the  times 
hereinafter  mentioned,  the  plaintiff  was 
the  occui>ant  of  the  store  and  base- 
ment, with  appurtenances,  in  the  build- 
ing known  as  No. ,  in • 

street,  in  ,  and  therein  he  con- 
ducted a  business  as  a  gunsmith,  and 
dealer  in  guns,  pistols,  gun  materials 
and  fittings,  and  military  equipments, 
fishing  tackle,  apparatus,  and  equip 
inonts. 

II.  That    on    the    day    of 

,    18 ,    and   less   than    three 


months  before  the  commencement  of 
this  action,  a  mob  of  disorderly  ruul 
riotous  persons  collected  togctlier  in 
said   (town)   and  created  a  riot. 

III.  That  on  said  day  the  rioters 
broke  into  the  plaintiff's  said  store  and 
promises,  and  carried  away  therefrom 
and  destroyed  his  goods  and  merchan- 
dise. (That  a  number  of  articles  he 
was  able  to  and  did  save  from  the 
rioters,  by  concealing  them  in  the  said 
basement.  That  he  used  all  diligence 
to  prevent  the  breaking  open  of  his 
store  and  the  destruction  and  injury 
of  his  aforesaid  property,  but  was  un- 
able to  prevent  the  same.) 

IV.  That  on,  etc.,  being  apprised  of 
a  threat  or  attemjit  on  the  part  of  the 
rioters  to  destroy  or  injure  his  property, 
he  immediately  notified  the  mavor  of 
said  city  (or,  the  sheriff  of  said  county; 
01^  where  the  action  is  against  the 
mayor  or  sheriff,  notified  the  defend- 
ants) of  all  the  facts  brought  to  his 
knowledge  in  relation  to  such  threat  or 
attempt. 

V.  That  the  said  defendants,  though 
having   due   notice   of  the   suid  riot   im- 

i  mediately  upon  its  breaking  out,  did  not 
themselves  protect  the  ydaintiff's  prop- 
erty, but  neglected  so  to  do. 

VI.  That  the  value  of  his  said  goods 
and  chattels  so  destroyed  or  injured  by 

the    said    rioters    was dollars, 

after  deducting  the  value  of  all  goods 
returned  to  him  by  the  police,  as  re- 
taken   from    the    rioters;    and    he    also 

sustained  dollars  damage,   by 

the  breaking  of  his  store,  and  injury 
to  the  building,  and  the  breaking  up 
of  his  business  for days  there- 
after by  reason  of  the  destruction  of 
his  stock  of  goods.     1   Abb.  Forms  466. 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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D.  Complaint  To  Recover  Agreed 
Damages  for  Property  Illegally 
Taken  for  Public  Improvement. 

1.  That  the  defendant  is  a  body 
corporate,  dulv  created  and  organized 
by  and  under  the  laws  of  said  state. 

2.  That  heretofore,  to-wit,  on  the 
eighth  day  of  February,  1873,  plaintilt 
was  seized  and  possessed  in  fee  simple 
of  a  certain  lot  or  parcel  of  land  situate 
in  the  town  of  Chester,  at  the  south- 
east corner  of  Main  and  Columbia 
streets,  containing  a  frontage  on  said 
Main  street  of  twenty-three  feet,  and  a 
depth  on  Columbia  street  of  two  hun- 
dred  and   nineteen    feet. 

3.  That  at  the  date  above  named, 
defendant,  through  its  officers  and 
agents,  and  for  the  purpose,  as 
it  is  alleged,  of  widening  said  Main 
street,  entered  upon  and  seized  and 
dedicated  to  the  public  use  the  whole 
ef  the  front  of  said  lot,  bounding  a 
distance  of  twenty-three  feet  on  Main 
street  and  to  the  depth  of  twelve  feet, 
against  the  protest  and  objections  of 
plaintiff,   and   to   his  damage  $500. 

4.  That  plaintiff,  at  the  time  of  said 
seizure,  had  begun  to  erect  a  certain 
building  of  brick  on  his  said  premises; 
and  in  consequence  of  said  seizure  of 
a  part  thereof  was  compelled  to  erect 
the  same  on  more  unfavorable  ground, 
whereby  the  expense  of  erecting  was 
greatly  increased,  and  to  the  amount 
of  $140. 

5.  That  plaintiff,  pursuant  to  the 
directions  and  ordinances  of  said  de- 
fendant corporation,  was  also  put  to 
the  further  expense,  in  consequence  of 
the  seizure  of  his  said  premises,  of 
making  and  erecting  a  new  sidewalk  or 
pavement  upon  the  portion  of  the  prem- 
ises 80  seized,  at  a  cost  of  $20. 

6.  That  at  the  time  of  said  seizure 
and  dedication  of  plaintiff 's  said  prem- 
ises, and  at  divers  times  afterwards, 
the  defendant,  by  its  corporate  author- 
ities, faithfully  promised  and  agreed 
with  plaintifl',  in  consideration  that  he 
would  acquiesce  in  said  seizure  and 
dedication  to  public  use  of  the  prem- 
ises and  abandon  all  further  resist- 
ance and  objection  to  said  seizure  and 
dedication  of  the  same  to  f)Mhlic  use, 
that  defendant  would  pay  fo  him  the 
full  value  of  said  premises  so  seized, 
and  also  the  additional  expenses  in- 
curred by  him  in  the  erection  of  his 
building  and  sidewalk;  but  although 
plaintiff,    relying    upon    said    promises, 


did  acquiesce  in  the  dedication  to  pub- 
lic use  of  said  premises,  the  defendant 
has  neglected  and  refused,  and  still 
neglects  and  refuses,  to  pay  the  value 
of  said  premises  according  to  its  said 
promises,  and  plaintiff  alleges  that  said 
premises  so  seized  and  dedicated  and 
his  increased  expenses  of  sidewalk  and 
building  were  reasonably  of  the  value 
of  $660,  and  that  defendant  should  be 
required  to  pay  said  sum,  with  inter- 
est, by  way  of  damage  for  its  deten- 
tion. 

"Wherefore  plaintiff  demands  judg- 
ment against  said  defendant  for  relief, 
in  th'at  defendant  be  required  to  pay 
to  him  the  value  of  his  said  premises 
and  his  expenses,  pursuant  to  its  prom- 
ise and  undertaking,  and  costs.  Cole- 
man V.  Chester,  14  S.  C  2S6. 

E.     Complaint  To  itecover  Amount  of 

interest  Coupon. 
"That  on  the  1st  day  of  January, 
1870,  at  Nebraska  City,  in  said  coun- 
ty, the  said  defendant  made  and  issued 
its  certain  bond,  dated  on  said  day 
at  said  place,  wherebj',  for  value  re- 
ceived, it  promised  twenty  years  from 
date  to  pay  the  bearer  one  thousand 
dollars  at  the  Broadway  Bank  in  the 
city  of  New  York,  -n-ith  interest  pay- 
able semi-annually  at  said  bank,  at  the 
rate  of  eight  per  cent,  per  annum,  ac- 
cording to  divers  coupons  thereto  at- 
tached, which  bond,  in  order  to  dis- 
tinguish it  from  others  of  like  char- 
acter,  was  marked   JN'o.  ;    that 

attached  thereto  was,  among  others,  a 
certain  coupon,  bearing  date  on  the 
day  and  at  the  place  aforementioned, 
made  by  said  county,  whereby  it  prom- 
ised to  pay  to  the  bearer  thereof  forty 
dollars  at  said  bank,  on  the  1st  day 
of  July,  1870,  for  the  interest  then 
and  there  to  be  due  on  said  bond, 
which  coupon  is  in  words  and  figures 
as   follows: — 

Nebraska  Citv,  January  1,  1870, 
$40. 

"The  county  of  Otoe,  in  the  State 
of  Nebraska,  promises  to  pay  to  the 
bearer  forty  dollars,  at  Broadway 
Rank,  New  York,  on  the  1st  day  of 
.Inly,  1S70,  being  for  six  months'  in- 
terest on  bond  No.  . 

"A.  Stout. 
"President    board    county    commission- 
ers. 

"(leorge   R.    McCallum.   clerk. 
"That     before     said    coupon     by    its 
terms    became    due    and    payable,    the 
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sa'ul    homl,    toROtlior    with    said    coupon,    jiIuintiiTs,  hoiiij;  duly  sworn,  doposo  and 


I'anu"  to  and  for  value  became  tlie 
property  of  tliis  plaintifV,  who  thereup- 
on became,  and  has  over  since  been 
and  still  is  the  true  and  lawful  holder 
thereof;  that  when  said  coupon  by  its 
terms  became  due  and  payable,  the 
same  was  duly  presented  at  the  place 
of  jiayment  therein  mentioned,  and 
payment  demanded,  but  refused  be- 
cause said  defendant  had  not  nor  did 
it  ever  have  funds  at  said  place;  tliat 
the  said  plaintitT  has  often  and  in  a 
friendly  manner,  applied  to  said  de- 
fendant, at  its  treasury,  in  Nebraska 
City,  in  said  county,  to  pay  said 
coupon,  but  it  has  refused  to  do  so, 
notwithstanding  it  is  .iustly  indebted 
thereon  to  this  plaintiff  in  the  full  sum 
of  fortv  dollars,  witli  interest  from  the 
first  dav  of  July,  1870."  Chicago,  etc. 
R.  Co.  V.  Otoe  County,  1  Dill.  (U.  S.) 
33S. 

Xote. — Held,  in  federal  courts,  the 
plaintiff  is  not  bound  to  show  prelim- 
inary steps  to  issue  bonds.  Want  of 
authority  to  issue  is  a  matter  to  be 
pleaded  in  defense. 
MURDER.— See   Homicidk.  ' 


NE   EXEAT. 

I.     Affidavits,  860 

A.  //(    E  qui  til,   860 

B.  Under  Code,  860 

C.  7»   Actinn   for  Aceountinp,  861 
n.     Application  by  Petition,  861 
III.     Writ,   sr,2 

rv.     Indorsement,   803 

V.  Order  To  Show  Cause  Against,  863 

VI.  Order   Setting  Aside,    8r,3 

VII.  Affidavit  To  Set  Aside  for  Neg- 
lect To  Prosecute,   s(;3 

VIII.  Bond  on  Arrest,  sC,?, 

IX.  Affidavit  of  Sheriff  to    Copy    of 

Bond,   Sl!4 

X.  Returns,  864 

A.  Defriidant    Arrested,    864 

B.  Defendant  on  Bail,  864 

CROSS-REFERENCE : 

BlLL-S    AND    ANSWERS: 

Prayer   for   Writ    of   Ne   Exeat   Reg- 
no; 
Prayer  for  Ne  Exeat  Respublica. 
I.     Affidavits. 

A.     A/Jidaiit    To   Obtain   a  Ne  Exeat 
in   Equity. 
Commonwealth  of  Massachusetts,  coun- 
ty of  Suffolk,  ss.: 
I,  W.  B.  R.,  one  of  the  above-named 


say  that   (he  abo\e  tlcfendant  is  actual 
ly    and    .justly    indebted     to     the     said 

plaintiff    in   the    sum    of  $ ,    for 

(here  state  the  ground  and  circum- 
stances of  indebtment) ;  for  the  recov- 
ery  of    which   the   said    plaintiffs,    did, 

on    the   day   of ,   fiie 

their    bill    of    complaint    in    the    office 

of  for  said  county  of  Suffolk, 

against  the  said  defendant;  to  whicn 
said  bill  the  said  defendant  has  not 
yet  answered;  and  being  so  indebted, 
the  said  defendant  has  lately  declared 
in  the  presence  of  each  of  the  plaint- 
iffs, and  informed  them,  and  this  de- 
ponent verily  believes,  that  he  will 
without  delay  leave  this  common- 
wealth and  go  to  live  and  reside  in 
parts  beyond  the  seas  (or  in  Califor- 
nia or  Te.xas),  out  of  the  jurisdiction 
of  this  court.  And  this  deponent  has 
no  doubt,  but  verily  believes,  that  it 
the  said  defendant  should  be  allowed 
to  depart  out  of  this  commonwealth, 
the  plaintiffs'  debt  will  either  be  en- 
tirely lost  to  them,  or  the  recovery 
thereof  greatly  endangered. 

W.    R.    B. 
Sworn,    etc.      (Certificate    of     allow- 
ance.)    3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)   2180. 

P..     Affidavit    To    Ohtain     Ne     Exeat 
Under  Code. 

I,  A.  B.,  the  plaintiff  in  the  above 
entirled  action,  being  duly  sworn,  says, 
that  (here  state  cause  of  action,  see 
Forms  IT,  A,  1;  II,  L,  in  Attachment, 
this   volume). 

IT.  (State  the  condition  of  the  cause, 
e.  g.,  thus):  That  the  said  defendant 
has  not  as  yet  served  any  answer  or 
demurrer  to  the  complaint  herein, 
which  was  served  on  him  on  the 
day    of   .    18 ,    as 


deponent  is  informed  by  his  attorney 
herein,  nor  has  he  given  any  notice  of 
appearance  herein. 

III.  That  being  so  indebted  (or, 
liable)  to  this  deponent,  the  said  de- 
fendant has  lately  threatened  and  giv- 
en out  that  he  will  speedily  leave  this 

state,  and  go  abroad  to  (here 

state  facts  substantiating  this  allega- 
tion). 

IV.  And  this  deponent  verily  be- 
lieves, that  if  the  said  defendant  should 
be  suffered  to  leave  this  state,  this  de- 
ponent will  either  lose  his  said  debt, 
or  the  same  will  be  very  much  en- 
dangered, and  it  will  be  difficult,  if  not 
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impossible,    for    this    deponent     to    re- 
cover the  same.     2  Abb.  Forms  306. 

C.     Affidavit   To  Obtain  Ne  Exeat,  iti 
an   Action   for  Accounting. 

A.  B.,  the  above  named  plaintiff,  be- 
ing duly  sworn,  says: 

I.  That  the  said  Y.  Z.,  formerly 
entered  into  an  agreement  with  this 
deponent  to  fit  out,  and  put  a  cargo 
on  board  of,  a  certain  vessel,  called 
the  M.,  for  a  voyage  from  N.  Y.  to 
the  island  of  J.,  and  from  such  island 
to  N.  O.  That,  accordingly,  such  ves- 
sel was  engaged  and  fitted  out,  and  "a 
cai;go  put  on  board;  and  that  the  said 
defendant  Y.  Z.  went  out  as  master 
and  supercargo  of  such  vessel  and  her 
cargo,  with  full  power  to  dispose  of 
the  same. 

IT.  That  the  said  Y.  Z.  proceeded 
to  the  said  island  of  J.,  and  there  sold 
and  disposed  of  the  cargo  of  such  ves- 
sel, and,  with  the  proceeds  thereof, 
purchased  a  quantity  of  rum  and  sugar, 
and  loaded  the  vessel  with  the  same, 
and  therewith  proceeded  to  N.  O.  afore- 
said, where  he  sold  and  disposed  of 
such  cargo,  and  received  the  proceeds 
thereof. 

ITI.  And,  further,  this  deponent 
says,  that  the  said  Y.  Z.  has  rendered 
to  this  deponent  sundry  accounts  of  his 
transactions  and  dealings  in  and  about 
such  adventure,  and  the  avails  and  pro- 
ceeds thereof;  and  this  deponent  has 
also  rendered  to  the  said  Y.  Z.  divers 
accounts  relating  to  the  same,  which 
have  been  acquiesced  in  and  agreed  to 
by  the  said  Y.  Z.  And  this  deponent 
says,  that  upon  such  accounts,  re- 
spectively, it  appears  that  the  said 
Y.  Z.  is  justly  indebted  to  this  de- 
ponent in  the  sum  of  dollars, 

by  the  admission  of  the  said  Y.  Z. 

IV.  But  this  deponent  says,  that  such 
accounts  rendered  by  the  said  Y.  Z.  are, 
in  several  respects,  erroneous,  and  con- 
tain divers  improper  and  over-charges 
against  such  adventure  and  this  de- 
ponent, and  have  omitted  divers  proper 
credits  to  be  given  in  account  with  the 
same.  And  this  dcfionent  verily  be- 
lieves, that  upon  a  fair  and  just  ac- 
count to  be  made  up.  stated,  and  set- 
tled between  tliis  deponent  and  the  said 
Y.  Z.  in  relation  to  such  adventure  and 
transactions,   he,   the   said    Y.   Z.   would 

bp   found   jtistly   and    truly   indebted   to 

this    deponent    in    the   sum    of 


money,   this  deponent  has  not   received 
any  security  or  satisfaction. 

V.  And  this  deponent  further  says 
that  he  has  lately  commenced  an  action 
in  this  court  against  the  said  Y.  Z., 
setting  forth  the  premises  fully  and  at 
large,  and  specifying  various  errors, 
over-charges,  and  omissions  in  such  ac- 
counts rendered  by  the  said  Y.  Z.,  and 
praying  that  an  account  may  be  truly 
settled  and  stated  under  the  direction 
of  this  court,  and  that  this  deponent 
may  be  paid  the  balance  which  shall 
be  found  due  thereupon;  in  which  ac- 
tion the  said  Y.  Z.  has  appeared,  but 
has  not  answered. 

YI.  And  this  deponent  further  says, 
that  the  said  Y.  Z.  has  declared  his 
intention  to  leave  the  state  of  New 
York,  and  to  proceed  to  England, 
where  he  intended  to  settle  and  re- 
side;   and    that    the    said    Y.    Z.    on    or 

about    the    day    of    • 

last,  informed  one  M.  N.  to  that  effect, 
as  by  the  affidavit  of  the  said  M.  N. 
appears.  And  this  deponent  verily  be- 
lieves that  if  the  said  Y.  Z.  goes  out 
of  the  state  of  New  York,  according  to 
his  intention,  he  will  not  return,  and 
thereby  this  deponent  will  be  in  great 
danger  of  losing  his  said  debt.  2  Abb. 
Forms  307. 

II.     Application  for  Ne  Exeat  by  Pe- 
tition. 
To   the   justices   of   the   court 

of  . 

The  petition  of  J.  J.,  the  plaintiff, 
shows: 

I.  That  your  petitioner  is  plaintiff 
in  the  above  entitled  action.  That 
such  action  was  commenced  on  the 
day  of  ,  by  the  serv 


dollars;    for    which    debt,    or     sum     of 


ice  of  a  summons,  -together  with  a  cojiy 
of  the  complaint,  upon  the  above 
named  defendant,  R.  J.  That  the  ob- 
ject of  such  action  was  to  obtain  a 
limited  divorce  in  favor  of  the  said 
plaintiff  against  the  said  defendant, 
upon  the  ground  of  cruel  and  inhuman 
treatment  of  said  plaintiff,  your  peti- 
tioner, by  said  defendant,  and  also 
upon  the  ground  of  such  conduct  on 
the  part  of  said  defendant  towards 
your  petitioner,  his  wife,  as  renders  it 
unsafe  and  improper  for  her  to  coiiabit 
with  him,  said  defendant;  as  more  fully 
apj>ears  by  the  pleadings  now  on  file, 
to  which,  for  greater  certainty,  your 
j)etitioner  refers. 

II.      That    the     defendant     answered 
the   complaint  in  this   action,   and    the 
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issues  wore  tried  before  lion.  M.  X., 
one  of  the  justiees  of  tliis  eourt,  with- 
out  a   jurv,   at   a   special    term    thereof, 

on    the day    of  '—   last 

past.  That  no  decision  thereon  has  yet 
been  made  or  rendered  by  saitl  justice 
to  the  knowledge  or  belief  of  your  j)e- 
titioner,  nor  has  any  final  judgment  in 
said  action  yet  been  made  or  entered. 
111.      That    by    an    order    made    and 

entered  in  said  action  on  the 

day  of  last   past,   now  on   file 

in  the  ollice  of  the  clerk,  and  to  which 
your  petitioner,  for  greater  certainty, 
refers,  it  was,  among  other  things,  pro- 
\  ided,  "that  upon  Saturday  of  each  and 
every  week  during  the  pending  of  this 
action,  and  until  the  final  judgment 
therein,  or  the  other  or  further  order 
of  this  court,  said  defendant  is  or- 
dered and  directed  to  pay  to  the  said 
plaintiff  the  sum  of  \Qn  dollars  as  ali- 
mony during  the  pending  of  this  action, 
and  for  the  education  of,  and  support 
of,  the  children  .therein  mentioned;" 
and  also,  "that  during  the  pending  of 
this  action,  and  until  the  other  or 
further  order  of  this  court,  the  defend- 
ant R.  J.  is  hereby  enjoined  and  re- 
strained from  removing  the  said  chil- 
dren in  the  complaint  in  this  action 
named  and  described,  or  any,  or  all 
of  them,  from  the  custody,  care,  or 
control  of  the  said  plaintiff,  J.  J.,  or 
in  any  way  or  manner  interfering  with 
her  custody'  and  care  of  them,  or  either 
of  them;  and  until  such  judgment  or 
order,  the  custody  and  control  of  the 
said  children  is,  by  this  order,  awarded 
to  the   said   plaintiff,  J.  J." 

IV.  That  a  copy  of  such  order  was 
duly  served  on  said  defendant,  and 
that  such  order  has  not  in  any  way 
been  altered  or  modified. 

V.  That  since  the  trial  of  such  ac- 
tion the  defendant  has,  from  time  to 
time,  paid  to  your  petitioner  the  moneys 
to  her  directed  to  be  paid  by  said  or- 
der;  but  that,   on   the  day   of 

,  instant,  between  the  hours  of 


six  and  eight  in  the  morning,  the  said 
defendant  did  enter  the  premises  oc- 
cupied by  your  petitioner  with  her 
children,  and,  against  the  remonstrance 
and  objection  of  your  petitioner,  forc- 
ibly took  and  removed  therefrom  all 
the  furniturei  and  household  utensils 
heretofore  therein  remaining,  and 
caused    the    same    to    be    sent    without 

the    state    of    New    York,    to    , 

in  the  state  of  . 

VI.      That    the    said    defendant    has 


also,  pending  this  action,  repeatedl.V 
stated  to  your  petitioner  that  he  had 
no  real  estate  in  the  state  of  New 
York,  and  no  personal  property,  except 
his  printing  type,  which  would  soon 
be  worn  out;  and  that  he.  was  not 
bound  to  support  3'our  petitioner,  un- 
less he  wished  to.     That  he  had  rented 

a    place    in    said   for   a   year, 

and  that  he  meant  to  reside  and  live 
there;  and  threatened  also  that  ho 
would  remove  your  petitioner's  chil- 
dren out  of  the  jurisdiction  of  this 
court;  and  she  verily  believes,  from 
sut'h  statements  and  threats,  and  such 
removal  of  such  furniture,  as  above 
stated,  that  he  now  intends  to  dejjart 
out  of  the  jurisdiction  of  this  court, 
with  intent   to  evade  such  order. 

VIT.  Your  petitioner  further  states, 
that  the  said  defendant  K.  J.  is  a 
printer;  that,  according  to  his  own 
statement  upon  examination  before  a 
referee  in  this  action,  he  does  not  own 
any  real  estate  in  this  state,  and  hia 
income  is  derivable  from  his  earnings 
as  a  printer;  that  he  has  no  other 
property,  to  the  knowledge  of  your  pe- 
titioner, which  might  be  resorted  to  for 
the  purposes  of  carrying  out  the  pro- 
visions of  said  order  above  referred 
to,  in  case  he  should  leave  this  state; 
but  that  he  is  abundantly  able,  from 
his  earnings,  to  pay  the  alimony  or 
dered,  in  addition  to  his  own  comfort 
able  support. 

VIII.  That  your  petitioner  has  no 
other  means  of  support,  except  as  in 
said  complaint  averred,  to  which  she 
asks  leave  to  refer;  and  that  the  young- 
est child  of  your  petitioner  by  said  de- 
fendant is  but  seven  months  old. 

Your  petitioner  therefore  prays  that 
a  writ  of  ne  exeat  may  issue  against 
said  defendant  R.  J.,  to  restrain  him 
from  departing  without  this  state,  and 
that  he  may  be  compelled  to  give  such 
security   or   bail   as   may   be   proper. 

(Verification.)     2  Abb.  Forms  308. 

III.    Writ  of  Ne  Exeat. 

The  people  of  tlic  state  of  New  York, 
to    the    sheriff    of     the     county     of 


Whereas,    it    appears   to    us     in     our 

court    (of     the    ■ of 

-),  before   (one  of)   the  justices 


thereof,  that  Y.  Z.  is  greatly  indebted 
to  A.  B-.,  and  the  said  A.  B.  has  com- 
menced an  action  in  our  said  court 
against  the  said  Y.  Z.,  which  said  ac- 
tion is  now  pending  and  undetermined 
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(or,  that  the  said  A.  B.  has  commenced 
an  action  against  said  Y.  Z.  for  a  di- 
vorce, and  that  said  defendant  has 
been  ordered  by  our  said  court  to  pay 

dollars  a  week  as  alimony  to 

the  said  plaintiff,  pending  the  action), 
and  that  the  said  defendant  designs 
quickly  to  go  into  parts  without  this 
state,  as  by  oath  made  on  that  be- 
half appears,  which  tends  to  the  great 
prejudice  and  damage  of  the  said 
plaintiff. 

Therefore,  in  order  to  prevent  this 
injustice,  we  hereby  command  you  that 
you  do  without  delay  cause  the  said 
Y.  Z.  personally  to  come  before  you, 
and   give  sufficient  bail  or  security,  in 

the    sum    of   dollars,    that    he 

will  not  go,  nor  attempt  to  go,  into 
parts  without  our  state  without  leave 
of  our  said  court;  and  in  case  he  shall 
refuse  to  give  such  bail  or  security, 
then  you  are  to  commit  him  to  the 
common  jail  of  your  county,  there  to 
be  kept  in  safe  custody  until  he  shall 
do  it  of  his  accord;  and  when  you 
have  taken  such  security,  or  made  such 
commitment,  you  are  forthwith  to  make 
and  to  return  a  certificate  thereof  to 
our  said  court,  together  with  this  writ. 

Witness,    Hon.    ,    one    of    the 

justices  of  our court  (at  cham- 
bers),   this   ilay    of    , 

18 . 

(Signature  of  clerk.) 

2  Abb.  Forms  310. 

IV.  Indorsement. 

By  the  special  order  of  the  court, 
hold  the  defendant  to  bail  in  the  sum 
of  one  tliousand  dollars. 

1  allow  the  within  writ. 
(Date.) 

(Signature    of    clerk.) 
(Signature    of    judge.) 

2  Abb.   Forms  311. 

V.  Order    To    Show    Cause    Why    Ne 

Exeat  Should  Not  Be  Set  Aside. 
On  the  aiiii<'X<Ml  .■illiihivits  of  (lie  de- 
fendant and  of  M.  N.,  and  on  all  tlie 
pleadings  and  proceedings  lierein,  let 
the  plaintiff,  or  her  attorneys,  show 
cause,  before  a  justice  of  this  court, 
at  a  special  term  thereof  to  be  held 
at     ,     in     ,     on     the 


or,  as  irregular  in  this,  specifying  ir- 
regularity) ;  or  for  such  other  or'  further 
order  as  mav  be  proper.  2  Abb.  Forms 
311. 

VI.     Order  Setting  Writ  Aside. 

On  reading  and  filing  the  affidavits 
of  the  defendant  and  M.  N.,  and  the 
copy  of  the  petition  of  the  plaintiff", 
and  copy  of  the  writ  of  ne  exeat  there- 
to annexed,  and  the  order  to  show 
cause  why  said  writ  should  not  be  set 
aside;  and  after  hearing  O.  P.,  of 
counsel  for  the  plaintiff,  in  opposition, 
and  on  motion  of  Q.  E.,  of  counsel  for 
the    defendant: 

Ordered,  that  the  said  writ  or  order 
of   ne    exeat,   issued   out   of   this   court, 

on     the day     of , 

IS ,  to  the  sheriff  of  the  county  of 

•,   and   commanding  said  sheriff' 


to  cause  the  defendant  E.  J.  personal- 
ly to  come  before  him,  and  give  suf- 
ficient bail  or  security,  in  the  suni  of 
dollars,    that    the    said    E.    J. 


flay  of 

o'clock   in   the  ■ 


-,  18—,  at 

noon,   why   the 


writ  of  ne  exeat  heretofore  granted 
heroin  (or,  of  which  a  copy  is  annexed) 
hhouid  not  be  set  aside  as  void,  or  ini- 
providently  granted  (or,  for  neglect  of 
the    plaintiff    to    prosecute    the    action. 


will  not  go  nor  attempt  to  go  into 
parts  without  the  state  of  New  York, 
and  in  default  of  giving  such  bail  or 
security  to  commit  him,  the  said  R.  J., 
to  the  common  jail  of  said  count.y, 
there  to  be  kept  in  safe  custody  until 
he  shall  do  it  of  his  own  accord,  etc., 
be  set  aside,  vacated,  and  discharged; 
and  the  said  E.  J.  is  hereby  discharged 
from  the  custody  of  said  sheriff  under 
said  writ  or  order.     2  Abb.  Forms  312. 

VII.  Affidavit  To  Set  Aside  Ne  Exeat 
for  Neglect  To  Prosecute. 

M.  N.,  attorney  for  the  defendant, 
being  duly  sworn,  says: 

I.  That  this  action  was  commenced, 
by  the  service  of  a  summons  uiion  said 

defendant,    on    the day     of 

,    18 ;     and     that     on     the 


day  of  said  month  this  de- 
ponent served  upon  the  plaintiir's  at- 
torney herein  a  notice  of  retainer  for 
the  defendant  in  this  action,  and  a  de- 
mand of  a  copy  of  tho  complaint  here- 
in, as  appears  by  said  notice,  and  de- 
mand and   [)roof  of  service  annexed. 

II.  That  no  copy  of  the  complaint 
in  this  action  has  been  served  u|)on 
this  deponent,  although  more  tlian 
twenty  days  have  elapsed  since  the 
service  of  the  said  demand  of  a  c<)l)y 
of  the  complaint.     2  Abb.  Forms  312. 

VIII.      Bail    Bond    on    Arre?;t     on     Ng 
Exeat. 

W'lirrf'as,   I  he   said    lias   boon 

arrested  under  and  by  virtue  of  a  writ 
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of  no  cxoat  issued  out  of  ami  umlcr 
tlio  soal  of  the  suprpiiio  court  of  tliis 
stato,  by  wliioh  the  said  sheriff  was  re- 
quired to  i\old  the  said  to  bail 

in    the    sum    of   dollars;    now 

therefore,  the  condition  of  the  said 
obligation  is  such  that  if  the  said 
shall  go  or  depart,  or  attempt 


to  depart  from  or  beyond  the  said  state, 
without    the   leave   of   such   court,   then 

the  said and  each  of  them  Avill 

pay  or  cause  to  be   paid  unto  tiie   said 

sheriff  as   aforesaid,   the   said 

sum    of    dollars;    but    if    the 

said   shall    not    go   or   depart, 

or  attempt  to  go  or  depart  from  or 
beyond  the  said  state  without  leave  of 
such  court,  then  and  in  that  case  this 
obligation  shall  be  void  and  of  no  ef- 
fect; otherwise  to  remain  in  full  force 
and   virtue. 

Signed,     sealed      and     delivered     in 

the  _    presence      .        (Affidavit 

of  justification  and  acknowledgment.) 
Crocker  on   Sheriffs   (2d   ed.)   559. 

IX.  Affidavit   of   Sheriff   to   Copy    of 

Bond. 

(Title  of  action.) 

County  of ,  ss.:  A.  B.,  sheriflf 

of  county,   being  sworn,   says 

that  the  within  is  a  true  copy  of  the 
bond  taken  by  him  on  the  arrest  of 
the  defendant  therein  named,  and  now 
in  his  possession,  with  all  the  indorse- 
ments thereon. 

Subscribed  and  sworn  before  me,  this 

■ day  of . 

A.  B. 

Crocker  on  Sheriffs  (2d  ed.)   560. 

X.  Returns. 

A.  EeUcrn    to   Ne   Exeat,   Defendant 

Arrested. 
I    have    arrested    the   within    defend- 
ant, and  have  him  now  in  the  common 

jail    of   county,    for    want    of 

bail. 

A.  B.,  sheriff  of  eountv. 
Crocker  on  Sheriffs   (2d  ed.)   560'. 

B.  Beturn  Where  the  Defendant  Has 

Been   Let   to  Bail. 
I   have   arrested   the    defendant,   and 
have    taken    from    him    a     bond     with 

as    his   surety   in    the    poniiltj 

marked   on  the  writ. 

A.  B.,  sheriff. 
Crocker  on  Sheriffs    (2d   ed.)   560. 
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customed  To   Bite   Other   Animals; 

Complaint  for  Keeping  Dog  Ac- 
customed To  Bite  Sheep  and  Other 
Animals; 

Denial  of  Scienter; 

Denial  of  Ownership  of  Dog. 
A.vswERS: 

Answer  by  Common  Carrier  That  the 
Damage   Was   by  Plaintiff's  Fault. 
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Case    (the    Action    of    Trespass    on 
the)  : 

Declaration      Against      Occupier      of 
House      for     Laying      Eubbish      in 
Street.      Whereby     Carriage      Was 
Overturned. 
Death  by  Wkongftl  Act. 

Complaint  Against  Railroad  by  I'er- 
sonal  Representative  for  xNegligence 
Causing  Death; 

Complaint  Against  Owner  of  Ware- 
house, the  Walls  of  Which  i^'ell  on 
Deceased; 

Complaint,  Death  by  Wrongful  Act, 
Setting   Out   Defect; 

Declaration  Against  Railroad  Com- 
pany for  Running  Over  Intoxi- 
cated Person; 

Notice   of  Injury; 

Notice  of  Injury  to  Railroad  Com- 
pany; 

Indictment  Against  Railroad  for 
Death  by  Negligence; 

Answer  Setting  Up  Contributory  Neg- 
ligence. 
HoMicroE: 

Indictment  for  Criminal  Negligence 
in   Erecting  Building. 

Infants : 

Answer,   Infancy   and   Want    of    Dis- 
cretion as  to   Hired  Horse. 
Injuries  to  Per-soxs: 

Declaration,  Injuries  Caused  by 
Falling  Into  an  Unguarded  Area 
Way; 

Declaration  Against  Manufacturer  of 
Elevator  for  Injury  to  Servant  of 
Owner    While    Testing; 

Declaration,  Injury  to  Employe 
Using   Defective    Appliances; 

Declaration,  Injury  to  Person  Pass- 
ing  in   Unloading  Wagon; 

Declaration,  Injury  Caused  by  De- 
fective Insulation  of  Electric  Light 
Wires; 

Declaration,  Injury  to  Child  by  Im- 
properly  Guarding   J^Iachinery; 

Declaration,  Collision  Between  Row 
Boat   and   Tug; 

Declaration,  Injuries  by  Collision 
Between   Two  Street   Cars; 

Declaration,  Action  for  Being  Run 
Over   While   on   Track; 

Complaint,  Injuries  Caused  by  Un- 
guarded Excavation  Near  Side- 
walk ; 

Complaint,  Injury  to  Employe  by  De- 
fective Appliance; 
Complaint,      Injuries      Received      at 
Grade  Crossing; 


Complaint.  Injuries  Caused  by  Train 

Falling   Through   Bridge; 
Complaint,      Injuries      Sustained     by 

Sudden  Start  of  Train; 
Complaint,      Injuries      Received      on 
Jumping    From     Street     Car,     Col- 
lision Being  Imminent; 
Answer,    Alleging    Failure     To     Use 

Proper  Care; 
Answer,  Failure  To  Observe  the  Ap- 
proach of  Train; 
Answer.  Setting  Up  "Act  of  God"; 
Answer,     Claim     Satisfied     and     Dis- 
charged; 
Answer,  Accord  and  Satisfaction  for 
Personal    Injury   by   Co-defendant; 
Demurrer,  That  Negligence  Is  Insuffi- 
ciently  Alleged; 
Reply  to  Claim  of  Satisfaction. 
Master  and  Servant: 

Declaration,  Negligence  for  Not  Pro- 
viding a  Safe  Place  for  Employe; 
Complaint    bv    Servant    of     Railroad, 
Injured    by    Defective    Machinery; 
Notice   to   Employer   of   Injury. 
Mines  and  Minerals: 

Complaint,    Injury    to    Surface    Sup- 
port Caused  by  Mine. 
Municipal  Corporations: 

Complaint        Against       Municipality, 
Neglect   of   Excavation    in    Street; 
Complaint    Against    City    or    County 
for  Damage  Done  by  Riot. 
Passengers : 

Declaration    Against     Proprietor     of 
Stage    Coach    for    Injuries    to    Per- 
son; 
Complaint  for  Injury  to  Passenger  on 

Steamboat; 
Complaint    Against    Railroad    for   In- 
juries  to    Person; 
Complaint  for  Injury  to  Passenger  on 
Stage  Coach. 
Physicians  and  Surgeons: 

Complaint    Against   Surgeon   for  Mal- 
treatment; 
Complaint,     Negligently     Performing 
an  Operation. 

Railroads:  .  . 

Complaint,   Destruction   of   Adjoining 
Property    by    Sparks    From    Loco- 
motive. 
Ships  and  Shipping: 

Declaration  Against  Owner  of  Steam- 
boat   for  Negligence; 
Declaration    Against    Owner    of    yes- 
sol    for    Negligence    in    Navigation; 
Complaint  for  Negligence  in  Loading 
Cargo. 

Vol.  IX 


8tili 


m:<;li(!i:.\('1'] 


I.     Declarations. 

A.  Dtt-hinitioii  Afjaiiist  Owner  of 
Coach  for  Nifjlifjence  of  Serv- 
ant  in   Drivinfi   Against  Chdisc. 

For  that  wliori\is  the  said  plaintiff, 
herotoforo,  towit,  on,  oto.,  at,  otc, 
(voniio),  ^vas  lawfully  possessed  of  a 
certain  carriage,  towit  (a  chaise),  of 
great    value,    to-wit,    of    the    value     of 

dollars,  and  of  a  certain  horso 

(or    divers,    towit, horses), 

tijcn  and  there  drawing  the  saiiie,  and 
in  which  said  carriajje  the  said  ])laintiir 
■was  then  riding  in  and  along  a  certain 
public  and  common  highway;  and  the 
said  defendant  was  also  then  and  there 
possessed  of  a  certain  other  carriage, 
aad  of  a  certain  otlier  horse  (or  divers, 

to-wit,   — ■ horses),    drawing    the 

same,  and  which  said  carriage  and 
horses  of  the  said  defendant  were  then 
and  there  under  the  care,  government 
and  direction  of  a  certain  then  servant 
and  there  driving  the  same,  in  and 
of  the  said  defendant,  who  was  tlien 
along  the  said  highway,  to-v,it,  at,  etc. 
Nevertheless  the  said  defendant  then 
and  there,  by  his  said  servant,  so  care- 
lessly and  improperl}^  drove,  governed 
and  directed  his  said  carriage  and 
horses,  that  by  and  through  the  care- 
lessness, negligence  and  improper  con- 
duct of  the  said  defendant  by  his  said 
servant  in  that  behalf  (one  of  the 
hind  wheels  of),  tlie  said  carriage  of 
the  said  defendant,  then  and  there  ran, 
and  struck  with  great  force  and  vio- 
lence upon  and  against  the  said  car- 
riage of  the  said  plaintiff,  and  thereby 
then  and  there  crushed,  broke  to  pieces, 
damaged  and  destroyed  the  same  (and 
one  of  the  wheels,  and  the  splinter  bar, 
and  the  shafts  thereof),  and  the  saiil 
carriage  of  the  said  plaintiff,  thereby  ■■ 
then  and  there  became,  and  was  ren- 
dered of  no  use  or  value  to  the  said 
plaintiff,  and  thereby  the  said  plaintifl' 
was  then  and  there  cast  out  and  thrown 
with  great  force  and  violence,  froni 
and  off  his  said  carriage,  to  and  upon 
the  ground  tiiere,  and  by  means  of  tlio 
several  promises  aforesaid,  the  said 
plaintiff  was  then  and  there  greatly 
bruised,  hurt  and  wounded,  and  Vjecame 
and  was  sick,  sore,  lame  and  disordered, 
and  so  remained  and  continued  for  a 
long  space  of  time,  to-wit,  hitherto,  dur- 
ing all  which  time  the  said  plaintiff 
suffered  great  pain,  and  was  liin 
dered  a^d  prevented  from  perform- 
ing    and     transacting     his     lawful    af- 


fairs and  business  by  him  during  that 
time  to  be  done  and  transacted;  and 
also,  by  means  of  the  premises,  was 
forced  and  o!)liged  to  pay,  lay  out  and 
expend,  and  hath  necessarily  jiaid,  laid 
out  and  expended,  divers  sums  of 
money,  in  the  whole  amounting  to  a 
large    sum    of    money,    to-wit,    tlio    sum 

of dollars,   in   and   about   the 

endeavoring  to  be  healed  and  cured  of 
his  said  wounds,  hurt  and  bruises,  oc- 
casioned as  aforesaid;  and  also  by 
means  of  the  premises,  the  said  plaintiff 
liath  paid,  laid  out  and  expended,  divers 
large  sums  of  money,  amounting  in  tlio 
v.-hole  to  a  largo  sum  of  money,  to-wit, 

the    sum    of    dollars,    in    and 

about  tlie  repairing  of  tiie  said  chaise 
so  damaged  as  aforesaid,  to-wit,  at,  etc. 
And  whereas  also  the  said  plaintiff, 
heretofore,  to-wit,  on,  etc.,  at,  etc. 
(venue),  was  lawfully  possessed  of  a 
certain  other  carriage,  to-wit,  a  chaiso 
of  great  value,  to-wit,  of  the  value  of 
seven  liundred  dollars,  and  of  a  certain 
other  horse  (or  of  divers  others,  to-wit, 
horses),   then    and   there   har- 


nessed to  the  same,  and  in  which  said 
carriage  the  said  plaintiff  was  then  rid- 
ing in  and  along  a  certain  public  and 
common  highway;  and  the  said  defend- 
ant was  «also  then  and  there  possessed 
of  a  certain  other  carriage,  and  of  a 
certain  other  horse  (or  divers,  to-wit, 
other    horses),    drawing     tiio 


same,  and  which  said  last  mentioned 
carriage  and  horse  (or  horses)  the  said 
defendant  was  then  and  there  driving 
in  and  along  the  said  highway,  to-wit, 
at,  etc.  (venue).  Nevertheless  the  saici 
defendant  tiien  and  there  so  carelessly 
and  imiiroperly  drove,  governed  and 
directed  his  said  carriage  and  horses, 
tliat  by  and  through  tlie  carelessness, 
negligence  and  improper  conduct  of  the 
said  defendant,  the  said  carriage  of  the 
said  defendant  then  and  there  crushed, 
broke  to  pieces,  damaged  and  destroyed 
the  said  carriage  of  the  said  plaintiff, 
and  the  said  carriage  of  the  said  plain- 
tiff" thereby  then  and  there  became  and 
was  rendered  of  no  use  or  value  to 
the  said  plaintiff,  and  thereby,  etc. 
(Conclude  as  in  the  first  count  from 
the  *,  and  add  the  usual  general  con- 
clusion.) Burr.  App.  310,  ^r>79-  2  Chit. 
n.  710;  Yates'  Forms  417. 

B.     Declaration  Against  Common  Car- 
rier for  Losing  Box. 

A.  B.,  plaintiff  in  this  suit,  by  T..  V, 
his    attorney,    complains    of   C.    D. 


de- 
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fendant  in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case: 
For  that  whereas  the  said  defendant, 
before  and  at  the  time  of  the  delivery 
of  the  goods  and  chattels  to  him,  as 
hereinafter  next  mentioned,  was,  and 
from  thence  hitherto  hath  been,  and 
still  is,  a  common  carrier  of  goods  and 

chattels  for  hire,  to-wit,  from  • 

to ,  to-wit,  at,  etc.  And  where- 
as also  the  said  plaintiff,  whilst  the  said 
defendant  was  such  common  carrier  as 
aforesaid,  to-wit,  on,  etc.,  at,  etc.  (the 
real  place),  to-wit,  at,  etc.  (the  venue), 
caused  to  be  delivered  to  the  said  de- 
fendant, and  the  said  defendant  then 
and  there  accepted,  and  received  of  and 
from  the  said  plaintiff,  a  certain  box 
(or  parcel,  according  to  the  fact),  con- 
taining divers  goods  and  chattels,  to- 
wit,  etc.  (here  specify  the  articles  ac- 
cording to  their  description),  of  the 
said  plaintiff,  of  great  value,  to-wit,  of 

the    value    of    dollars,    to    be 

safely  and  securely  carried  and  con- 
veyed   by    the    said     defendant,     from 

aforesaid,  to  afore- 
said; and  there,  to-wit,  at,  etc.,  afore- 
said, safely  and  securely  to  be  deliv- 
ered for  (or  to)  the  said  plaintiff,  for 
certain  reasonable  reward,  to  the  said 
defendant  in  that  behalf.  Yet  the  said 
defendant,  not  regarding  his  duty  as 
such  common  carrier  as  aforesaid  (but 
contriving  and  fraudulently  intending, 
craftily  and  subtly  to  deceive,  defraud 
and  injure  the  said  plaintiff  in  this 
behalf),  did  not,  nor  would  safely  or 
securely  carry  or  convey  the  said  (box) 
and      its      contents      aforesaid,      from 

aforesaid,  to afore- 
said,   nor    there,    to-wit,     at 


aforesaid,  safely  or  securely  deliver  the 
same  for  (or  to)  the  said  plaintiff;  but 
on  the  contrary  thereof,  lie  the  said 
defendant,  so  Ijeing  sucli  common  car- 
rier as  aforesaid,  so  carelessly  and  neg- 
ligently V)cli;ivod  and  conducted  himsi^lf 
in  the  premises  that,  V}y  and  through 
the  carelessness,  negligence  and  default 
of  the  said  defendant  in  the  premises, 
the  said  (box)  and  its  contents  afore- 
said, being  of  the  value  aforesaid,  aft- 
erwards, to-wit,  on  the  day  and  year 
aforesaid,  at;  etc.  (the  venue),  afore- 
said, became  and  were  wholly  lost  to 
the  said  plaintiff,  to-wit,  at,  etc.  (the 
venue),  aforesaid. 

And  whereas  also,  heretofore,  to-wit, 
on  the  same  day  and  year  aforesaid, 
to-wit,  at,  etc.  (the  venue),  aforesaid, 
the    said    plaintiff,    at    the    special    in- 


stance and  request  of  the  said  defend- 
ant, caused  to  be  delivered  to  the  said 
defendant  a  certain  other  (box),  con- 
taining certain  other  goods  and  chat- 
tels, to-wit,  goods  and  chattels  of  the 
like  number,  quantity,  quality,  descrip- 
tion and  value,  as  those  in  the  said 
first  count  mentioned,  of  the  said  plain- 
tiff, to  be  taken  care  of,  and  safely 
and  securely  carried  and  conveyed  by 
the  said  defendant  to  afore- 
said,   and    there,    to-wit,     at • 

aforesaid,  to  be  safely  and  securely 
delivered  by  the  said  defendant  for  the 
said  plaintiff,  within  a  reasonable  time 
then  next  following,  for  certain  hire 
and  reward  to  the  said  defendant  in 
that  behalf;  and  although  the  said  de- 
fendant then  and  there  accepted,  and 
had  and  received  the  said  last  men- 
tioned (box),  and  its  contents  afore- 
said, for  the  purpose  and  on  the  terms 
aforesaid,  and  although  a  reasonable 
time  for  the  carriage,  conveyance  and 
delivery  thereof  as  aforesaid  hath  long 
since  elapsed,  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf 
(but  contriving  and  fraudulently  in- 
tending, craftily  and  subtly  to  deceive 
and  defraud  the  said  plaintiff  in  this 
respect),  did  not,  nor  would,  within 
such  reasonable  time  as  afoiesaid,  or 
at  any  time  afterwards  (although  often 
requested  so  to  do),  take  care  of  or 
safely  or  securely  carry  and  conve.v 
the  said  last  mentioned  (box)  and  its 
contents  aforesaid,  to  afore- 
said,   nor    ttiere,    to-wit,     at 


aforesaid,  safely  or  securely  deliver  the 
same  for  the  said  plaintitf,  but  hath 
hitherto  wholly  neglected  and  refused 
so  to  do;  and  by  means  of  the  negli- 
gence and  improjier  conduct  of  the  said 
defendant  in  that  behalf,  the  said  last 
mentioned  (box)  and  its  contents  afore- 
said have  not  been  delivered  to,  or  for 

the  said  plaintiff  at  aforesaid, 

or  elsewhere,  and  are  wholly  lost  to 
the  said  plaintifl',  to-wit,  at,  etc.  (the 
venue),   aforesaid.      To   the   damage   of 

the    said    jjlaintiff   of dollars, 

and  therefore  he  brings  his  suit,  etc. 
Uurr.  App.  313,  §r,82;  2  Chit.  PI.  651; 
Yates'  Forms  392. 

C.     BrvJaraiinn      Afjaiiist     Bailee     for 
Nc<jU(jeitec. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  in  consideration  that 
the  said  plaintiff,  at  the  spei-ial  in- 
stance and  ref|uest  of  I  lie  said  defend- 
ant, had  caused  to  be  delivered  to  him 
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the  saiil  dofoiulant  a  cortain  cliair  (or 
siiliboaril,  oti'.),  of  him  tin'  said  plain- 
tifr,  of  yroat  viiliio,  to-wit,  of  tlu«  valuo 

of dollars,  to  bo  takoii  care  of 

ami  safely  and  securely  kejit  by  the 
said  defendant  for  the  said  jilaintitr, 
he  the  said  defendant,  underlooU,  and 
then  and  there  ajjreed  with  the 
said  plaintifl'.  to  take  diie  and 
proper  eare  of  the  said  (cliair)  for  the 
said  plaintifl",  an<l  to  redeliver  the  same 
to  the  said  ])laintilV  when  he  the  said 
defendant  should  bo  thereunto  after- 
wards requested;  and  although  the  said 
defendant  was  afterwards,  to-wit,  on, 
etc.,  at,  etc.,  re(|UOsted  by  the  said 
]daintiff  to  re-dolivor  the  said  (chair) 
to  him  the  said  i»laintiflf,  to-wit.  at,  etc., 
yet  the  said  defendant,  not  rogardinjjc 
his  duty  in  that  behalf,  did  not,  nor 
would,  when  he  was  so  requested  as 
aforesaid,  or  at  any  time  before  or  aft- 
erwards, re-deliver  the  same  to  the  said 
plaintiff,  but  on  the  contrary  thereof, 
he  the  said  defendant  so  carelessly  be- 
haved and  conducted  himself  with  re- 
spect to  the  said  (chair),  and  took  so 
little  and  such  bad  care  thereof,  that 
by  and  through  the  carelessness,  negli- 
gence and  improper  conduct  of  the 
said  defendant,  the  said  (chair),  being 
of  the  value  aforesaid,  became  and  was 
wholly  lost  to  the  said  plaintiff,  to-wit, 
at.  etc. 

And  whereas  also,  heretofore,  to-wit, 
on,  etc.,  at,  etc.,  the  said  defendant, 
at  his  special  instance  and  request,  bad 
the  care  of  a  certain  other  (chair)  of 
the  said  plaintiff  of  great  value,  to-wit, 
of  the  value  of  one  hundred  dollars,  yet 
the  said  defendant,  not  regarding  his 
duty  in  that  beluilf,  did  not  nor  would 
take  due  and  proper  care  of  the  said 
last  mentioned  (chair),  but  wholly  neg- 
lected so  to  do,  and  took  such  bad  care 
thereof  that  afterwards,  to-wit,  on,  etc., 
the  said  last  mentioned  (chair)  became 
and  was  wholly  lost  to  the  said  plain- 
tiff, to-wit,  at,  etc.  (Third  count  in 
trover.)  Burr.  App.  314,  §583;  2  Chit, 
PI.  670. 

n.     Complaints. 

A.     Complaint,  Negligence  of  Servant 
in    Driving    Against    Plaintiff's 
Vehicle. 
T.      That    on    the    day     of 


II.  That  the  defendant  was  then  the 
jiroi>rioliir  of  a  stage  and  four  horses, 
whicli  wore  llicii  passing  along  said 
liighway  in  the  possession  of  defendant 
(or  of  defendant's  servant),  who  was 
driving  the  same. 

III.  That  defendant  (or  that  said 
servant)  so  carelessly  drove  and  man- 
ugod  said  stage  and  horses  that  by  rea- 
son of  his  negligence  said  stage  struck 
the  plaintiff's  chaise,  and  overthrew 
and  broke  the  same,  and  threw  down 
the  plaintiff's  liorse,  breaking  his  leg, 
and  throw  tlie  plaintiff*  out  of  his  chaise 
upon  the  ground  (or  otherwise  describe 
the  accident  according  to  the  fact), 
whereby    the    plaintiff   was   bruised   and 

wounded,    and    was    for days 

prevented  from  attending  to  his  busi- 
ness, and  was  put  to  great  expense  in 
repairing  his  chaise  and  in  endeavoring 
to  be  healed  of  his  own  hurts,  and  he 
was  obliged  to  kill  his  said  horse  in 
consequence  of  his  leg  being  broken  as 
aforesaid,  to  the  damage  of  the  plain- 
tiff        dollars.      1     Abb.    Forms 

452. 

B.     Complaint     Against     Railroad, 
Crossing  Accident. 

I.  That  at  the  time  hereinafter  men- 
tioned, the  defendants,  a  corporation 
duly  organized  under  the  laws  of  this 
state,    were    the    owners    of    a    cortain 

railroad,    known    as   railroad, 

together  with  the  track,  cars,  locomo- 
tives and  other  appurtenances  thereto 
belonging. 

II.  That    on    the    day     of 

-,   18 — ,  while  the   plaintiff  was 


,   18 — ,  the  plaintiff  was  riding 

along  the   public   highway,   in   the   town 

of   ,    in    a    chaise,    drawn    by   a 

horse,  both  the  property  of  the  plaintiff, 
of  the  value  of  dollars. 


traveling  in  a  wagon  drawn  by  two 
horses,  all  the  property  of  the  plaintiff, 

and   of   the   value   of dollars, 

along  the  public  highway  from 

to    ,     which     public      highway 

crosses  the  railroad  aforesaid  at  a  place 

called ;    and    as    the    plaintiff 

had  reached  said  crossing,  the  defend- 
ants carelessly  and  negligently  caused 
one  of  their  locomotives  (with  a  train 
of  cars  attached  thereto)  to  approach 
said  crossing,  and  then  and  there  to 
pass  rapidly  over  the  track  of  said 
railroad,  and  negligently  and  carelessly 
omitted,  while  so  approaching  said 
crossing,  to  give  any  signal,  by  ringing 
the  bell  or  sounding  the  steam  whistle, 
b}'  reason  whereof  the  plaintiff  was  un- 
aware  of  their  approach. 

III.      That    by   reason    of   said    negli- 
gence of  the  defendants  the  locomotive 
I  struck  the  plaintiff's  horses  and  threw 
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them  down,  killing  one  of  them  imme- 
diately, and  so  severely  injuring  the 
other  as  to  make  it  necessary  to  kill 
him;  and  also  overset  the  plaintiff's 
wagon,  breaking  it  so  that  it  is  worth- 
less; and  also  threw  the  plaintiff  out 
upon  the  ground,  with  such  force  as 
to  fracture  his  left  collar-bone  (or 
other  consequences,  according  to  the 
fact). 

IV.  That  thereby  the  plaintiff  has 
been  deprived  of  the  use  of  said  horses 
and  wagon,  and  was  put  to  great  pain 
and  to  great  expense  in  endeavoring  to 
cure  himself  of  said  injury,  and  was 
and    still    is    prevented   from    going    on 

with   his  business   as  ,   and   is, 

as  he  believes,  permanently  injured,  so 
that  he  will  never  be  as  strong  or  able 
to  carry  on  said  business  as  effectively 
as    before,    and    was    otherwise    greatly 

injured,  to  his  damage  dollars. 

1  Abb.  Forms  453. 

C.  Complaint  Afjainst  Bailroad  for 
Eilliup   Cattle. 

I.  That  at  the  time  hereinafter  men- 
tioned the  defendants,  a  corporation 
duly  organized  under  the  laws  of  this 
state,    were    the    owners    of    a    certain 

railroad    known    as    railroad, 

together  with  the  track,  cars,  locomo- 
tives, and  other  appurtenances  thereto 
belonging. 

IT.      That    on    the day    of 


,    18 — ,    the    plaintiff    was    the 

owner  and  possessed  of  certain  cattle, 
to- wit  (designating  them),  of  the  value 

of dollars,  and  which  cows  and 

oxen  casually  and  without  the  fault  of 
the  said  plaintiff,  strayed  in  and  upon 
the  track  and  ground  occupied  by  the 
railrodd  of  the  said  defendant  at  M. 

III.  That  the  said  defendants,  by 
their  agents  and  servants,  not  regard- 
ing their  duty  in  that  respect,  so  care- 
lessly and  negligently  ran  and  man- 
aged the  said  locomotive  and  cars  (hat 
the  same  ran  against  and  over  tiie  said 
cows  and  oxen  of  the  said  plaintiff,  and 
killed  and  destroyed  the  same,  to  the 
damage  of  the  plaintiff  dol- 
lars.    1  Abb.  Forms  4;j4. 

D.     Complaint   Afjaivst  Cnvtrnrtnr  for 

Lrariiifi    Strrr.t    Itismirr,    Knrsr 

Injured. 

I.      That    at    tho     times     hereinafter 

mentioned    the    defrndant      iiad     taken 

upon    himself    (or    had    agreed    with    the 

trustees   of   the   village   of to 

lay  down  jiipes  in  and  under  the  high 
way    (known    as   street),    in 


,    for   the    purpose    of    lighting 

the  said  highway  with  gas,  and  to  make 
the  proper  trenches  for  the  purpose; 
and  w'hen  such  pipes  were  laid  down, 
to  fill  up  properly  the  said  trenches, 
and  to  put  and  leave  the  said  highway 
clear  and  in  a  reasonably  secure  con- 
dition. 

II.     That  the  defendant  and  his  serv- 
ants, on  the  day  of  , 

18 — ,  accordingly  took  up  part  of  the 
said  highway,  and  made  trenches  and 
holes  therein,  and  laid  down  said  pipes, 
and  displaced  the  earth  and  materials 
of  the  said  highway,  and  so  carelessly 
and  negligently  filled  said  trenches,  and 
left  the  said  highway  in  so  dangerous 
and  improper  state,  that  a  horse  of  the 
plaintiff,  of  the  value  of dol- 
lars, which  he  was  then  and  there  law- 
fully driving  along  the  said  highway, 
sunk  and  fell  therein,  and  was  wounded 
and  lamed,  and  rendered  of  little  or 
no  value,  to  the  plaintiff's  damage 
dollars.     1  Abb.  Forms  447. 


E.  Complaint  for  Laying  Euhbish  in 
Street,  Whereby  Plaintif  Was 
Thrown  Out  of  Carriage. 

T.     That   the   defendant,  on   or  about 

the    day    of    ,     18 — , 

wrongfully  placed  large  quantities  of 
building  materials  and  earth  in  the  pub- 
lic highway  (known  as street) 

in    —^    and    negligently    left    the 

same  therein,  obstructing  the  highway 
during  the  night  time,  and  without 
placing  any  light  or  signal  there  to  in- 
dicate danger. 

IT.  That  in  consequence  of  said  neg- 
ligence and  improi)er  conduct  of  the 
defendant,  in  the  nighttime  of  that 
day,    the    carriage    of    the    plaintiff,    of 

the  value  of  dollars,  with  the 

plaintiff  therein,  then  passing  through 
said  street,  was  accidentally  driven 
against  the  said  obstructions,  and  was 
thereby  overturned;  by  means  whereof 
the  plaintiff  was  bruised  and  wounded 
(conclude  as  in  other  forms).  1  Abb. 
Forms  447. 

V.     Complaint  for  Keeping  Open  Dan- 
i/rrniis     Hatch n-ay.     Thro  M  g  h 
Whu'h  riainti/f  Fell. 
I.      That    the   defendant,    at    the   timo 
hereinafter    mentioned    (was    the    owner 
and)    had    possession    and    control    of    a 
certain    building    ami    premises    (liriefly 
designate      them),     with     the     appurte- 
nances thereto  belonging,  which  building 
1  was   then  occupied   by    him    as    (briefly 
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ilosignato  tho  um-s  o\  ilio  l>iiililin<x,  if  a 
jmblio    rosoit). 

II.  Tiijit  said  liiiiliiiiis  was  no^iii- 
ppiitly  and  onreicsslv  Imilt,  inasimicii 
as  there  was  in  the  public  iiall  iu  the 
sccoiul  story  of  tlie  same  (at  tlio  time 
of  its  erection  ami  leasing  by  the  de- 
fendant, as  well  as)  at  the  time  liere- 
inafter  mentioned,  an  unguarded  hole 
or  hatchway  through  the  floor,  opening 
into  the  (irst   story. 

III.  That  the  defendant,  well  know- 
ing the  premises,  and  while  the  owner 
and   occupant    (or   while   the   occupant) 

of  said   building,   did,   on   the 

day  of  ,  IS — ,  negligently  and 

wrongfully  leave  the  same  uncovered 
and  unprotected,  by  means  whereof  the 
plaintiff,  who  was  then  lawfully  in  said 
building,  and  in  tlie  pursuit  of  his  busi- 
ness (or  by  the  permission  of  the  de- 
fendant), then  and  there  necessarily 
and  carefully  passing  along  said  hall, 
fell  through  said  hatchway. 

IV.  That  by  means  of  the  premises 
the  plaintiff  was  greatly  hurt  and  in- 
jured, and  became  sick  and  lame,  and 
so  remained  for  a  long  time  (or  so 
still  remains),  and  was  during  the  space 

of  prevented   from   attending 

to    his   business    as ,    and    was 

compelled  to,  and  did  expend,  

dollars  in  endeavoring  to  be  healed  of 
his  said  injuries  (or  otherwise  state  in- 
juries   to    plaintiff     according     to     the 

fact),   to   his   damage  dollars. 

1  Abb.  Forms  4-14. 

in.    Answers. 

A.  Answer,    Flaintif's    Own    Nefjli- 

gence,  Falling  Into  Hole. 
That  the  defendant  and  his  servants 
used  due  care  and  diligence  (about  the 
construction  of  tlie  said  building,  or  in 
repairing  said  street,  and  replacing  the 
pavement  thereof,  or  in  guarding  the 
said  excavation  with  proper  bulwarks, 
and  in  putting  up  lights  during  the 
nighttime,  or  otherwise,  according  to 
the  allegations  in  the  complaint),  and 
that  said  injury  was  not  caused  by  any 
negligence  on  the  part  of  the  defend- 
ant or  his  servants,  but  was  owing  tn 
the  negligence  and  fault  of  the  plaintiff 
himself.     2  Abb.  Forms  117. 

B.  Ansii-er,    Denial   of    Ownership   of 

Plaintiff. 
That  the  said   horse  and  carriage  al- 
leged   to    have    been    injured    were    not 
the    property   of   the    plaintiff.     2   Abb. 
Forms  117. 


('.     .-fdMrrr,    Denial    of    Owmrship    of 
Ciiusc  of  Injury. 

That  at  the  time  of  the  grievance 
alleged  the  defendant  was  not  the 
owner,  and  had  not  the  i)ossession  or 
control  of  the  premises  in  which  said 
hole  or  hatchway  was  (or  of  tiie  wagon 
which  caused  the  alleged  injury).  li 
Abb.  Forms  117. 
N  KdO  ri  A  RL  K     1 N  WTK 1 1 M  I<]  N  TS.— Heo 

Bills  and  Notes. 


NEUTRALITY  LAWS. 

I.  Indictment,  Preparing  Military  Ex- 

pedition, s7i» 

II.  Indictment    for   Fitting    Out    Ves- 

sel,  ,s7(t 

III.  Libel  To  Condemn  Vessel,  s71 

I.  Indictment,  Preparing  Military  Ex- 

pedition in  Violation  of  Neu- 
trality Laws. 
The  indictment  charges  that  defend- 
ants, "mariners,  at  the  district  afore- 
said and  within  the  jurisdiction  of  tnis 
court,  did,  within  the  territory  and  jur- 
isdiction of  the  United  States,  to-wit, 
at  the  port  of  Philadelphia,  Pennsyl- 
vania, within  the  district  aforesaid, 
begin,  set  on  foot,  and  provide  and 
prepare  the  means  for  a  certain  mil- 
itary expedition  and  enterprise  to  be 
carried  on  from  thence  against  the  ter- 
ritory and  dominions  of  a  foreign 
prince,  to-wit,  against  the  island  of 
Cuba,  the  said  island  of  Cuba  being 
then  and  there  the  territory  and  do- 
minions of  the  King  of  Spain,  the  said 
United  States  being  then  and  there  at 
peace  with  the  King  of  Spain,  con- 
trary to  the  form  of  the  act  of.  Con- 
gress in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of 
the  United  States  of  America."  Wiborg 
r.  United  States,  163  U.  S.  632,  16  Sup. 
Ct.   1127,  41   L.   ed.  289. 

II.  Indictment  for  Fitting  Out  Vessel 

in  Violation  of  Neutrality  Laws. 
And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  John  D.  Quincy,  on  the  day 
and  year  aforesaid,  at  the  district 
aforesaid,  within  the  limits  of  the 
United  States,  and  within  the  juris- 
diction of  the  United  States  and  of 
this  court,  with  force  and  arms,  was 
knowingly  concerned  in  the  fitting  out 
of  a  certain  vessel  called  the  Bolivar, 
otherwise  called  Las  Damas  Argen- 
tinas,  with  intent  that  such  vessel  be 
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employed  in  the  service  of  a  foreign 
people,  that  is  to  say,  in  the  service 
of  "The  United  Provinces  of  Eio  de 
la  Plata,"  to  commit  hostilities 
against  the  subjects  of  a  foreign  prince, 
that  is  to  say,  against  the  subjects 
of  "His  Imperial  Majesty,  the  Consti- 
tutional Emperor  and  i!*erpetual  De- 
fender of  Brazil,''  -with  whom  the 
United  States  then  were,  and  still  are 
at  peace,  against  the  form  of  the  Act 
of  Congress  in  such  case  made  and 
provided,  and  against  the  peace,  gov- 
ernment and  dignity  of  the  United 
States. 

And  the  jurors  aforesaid,  upon  their 
oath  afort'said,  do  further  present  that 
the  said  John  D.  Quiney,  on  the  day 
aud  year  aforesaid,  at  the  district 
aforesaid,  within  the  limits  of  the 
United  States  and  within  the  jurisdic- 
tion of  the  United  States  and  of  this 
court,  with  force  and  arms,  was  know- 
' ingly  concerned  in  the  fitting  out  of  a 
certain  other  vessel,  called  the  Bol- 
ivar, otherwise  called  Las  Damas  Ar- 
gentinas,  with  intent  that  the  said 
vessel  should  be  employed  in  the  serv- 
ice of  a  foreign  people,  that  is  to  say, 
in  the  service  of  the  United  Provinces 
of  Rio  de  la  Plata,  to  cruise  and  com- 
mit hostilities  against  the  subjects  and 
property  of  a  foreign  prince,  that  is 
to  say,  against  the  subjects  and  prop- 
erty of  His  Imperial  Majesty  the  Con- 
stitutional Emperor  and  Perpetual  de- 
fender of  Brazil,  with  whom  the  United 
States  then  were  and  still  are  at  peace, 
against  the  form  of  the  act  of  Con- 
gress in  such  case  made  and  provided, 
and  against  the  peace,  government  and 
dignity  of  the  United  States.  United 
States  V.  Quiney,  6  Pet.  (U.  S.)  445, 
8  L.  ed.  458. 

III.      Libel     To     Condemn     Vessel     for 
Violation  of  Neutrality  Laws. 

(The  first  two  paragraphs  of  the 
libel  alleged  the  seizure  and  detention 
of  the  vessel,  and  the  libel  then  con- 
tinued): 

"Third.  That  the  said  steamboat 
or  steam  vessel,  the  'Three  Friends,' 
wa*!  on,  to-wit,  on  the  23d  day  of 
May,  A.  D.  LS96,  furnished,  fitted  out 
and  armed,  with  intent  that  she  should 
be  employed  in  the  service  of  a.  cer- 
tain people,  to-wit,  certnin  people  then 
engaged  in  firmed  resist.'ince  tn  the  gov- 
ernment of  the  King  of  Spain,  in  the 
island  of  Cuba,  to  cruise  and  commit 
hostilities  against  the  subjects,  citizens, 


and  property  of  the  King  of  Spain,  in 
the  island  of  Cuba,  with  whom  the 
United  States  are  and  were  at  that 
date  at  peace. 

"Fourth.  That  the  said  steamboat 
or  steam  vessel,  'Three  Friends,'  on, 
to-wit,  on  the  23d  day  of  May,  A.  D. 
1S9(5,  whereof  one  Napoleon  B.  Brow- 
ard was  then  and  there  master,  and 
witliin  the  said  southern  district  of 
Florida,  was  then  aud  there  fitted  out, 
furnished,  and  armed,  with  intent  that 
said  vessel,  the  said  'Three  Friends,' 
should  be  employed  in  the  service  of 
a  certain  people,  to-wit,  the  insurg- 
ents in  the  island  of  Cuba,  otherwise 
called  the  Cuban  revolutionists,  to 
cruise  and  commit  hostilities  against 
the  subjects,  property,  and  people  ot 
the  King  of  Spain,  in  the  said  island 
of  Cuba,  with  whom  the  United  States 
are    and   were    then   at   peace. 

"Fifth.     That  the  said  steamboat  or 
steam    vessel    'Three    Friends,'    on,    to- 
wit,  on  the  23d  day  of  May,  A.  D.  1896, 
and    whereof    one    N.   B.    Broward   was 
then  and  there  master,  within  the  nav- 
igable waters  of  the  United  States,  aud 
within  the  southern  district   of  Florida 
and   the  jurisdiction  of  this  court,  was 
then   and   there,   by   certain   persons   to 
the  attorneys  of  the  said  United  States 
unknown,    furnished,    fitted     out,     and 
armed,  being  loaded  with  supplies  and 
arms    and    muftitions    of    war,    and    it, 
the  said  steam   vessel   'Three  Friend^,' 
being  then   and   there   furnished,   fitted 
out,   and   armed   with    one    certain   gun 
or  guns,  the  exact   number  to  the  said 
attorneys    of    the    United    States     un- 
known,   and    with    munitions    of     war 
thereof,    with     the    intent,    then      and 
there,  to  be  employed  in  the  service  of 
a    certain    people,    to-wit,    certain    peo- 
ple   then    engaged   in    armed   resistance 
to    the    government    of    the    King     ot 
Spain  in   the  island   of  Cuba,  and   with 
the    intent    to    cruise    and    commit    hos- 
tilities   against    the    subjects,    citizens, 
and   property   of  the  King  of  Spain,   in 
the   said   island   of   Cuba,   and    who,   on 
the   said    date   and    day   last   aforesaid, 
and  being  so  furnished,  fitted  out,  and 
armed    as    aforesaid,    then     and     there 
aforesaid,    from    the    navigable    waters 
of   the   United   States,   to-wit,   from    the 
St.    Johns    river,    within     the    southern 
ilistrict  of  Florida,  and   within   the  jur- 
isdiction   of    this    court    aforesaid,    pro- 
ceeded  upon   a   voyage   to  the  island  of 
<''uha   aforesaid,   with   the   intent   afore- 
said, I'ontiary   lo   the  form   of  tho  stat- 
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uto  ill  such  caso  made  and  providoil. 
And  that  by  fon-o  and  virtue  uf  the 
acts  of  Conjrress  in  such  case  made 
and  provided,  tlio  same  steamboat  or 
steam  vessel,  her  tackle.  enj;iiies,  ma- 
chinery, apparel  and  furniture  became 
and  are  forfeited  to  the  use  of  tiie  said 
United   States. 

"Sixth.  And  the  said  :ittorii(\vs  say 
that  by  reason  of  all  and  singular  the 
promises  aforesaid,  and  that  by  force 
of  the  statute  in  sucli  case  made  and 
provided,  the  aforesaid  and  described 
steamboat  or  steam  vessel  'Three 
Friends,'  her  tackle,  machinery,  ap- 
parel, and  furniture,  became  and  are 
forfeited  to  the  use  of  the  said  United 
States." 

(And  concluded  with  a  prayer  for 
process  and  monition  and  the  condem- 
nation of  the  vessel  as  forfeited.) 
United  States  r.  Three  Friends,  166 
IT.  S.  1,  17  Sup.  Ct.  495,  41  L.  ed. 
897. 
NEW     ASSIGNMENT.— See     Assault 

AND  Battery;  Pleas. 
NEW  MATTER.— See  Answers;  1'leas. 
NEWLY     DISCOVERED     EVIUE.NCE. 

See  New  Trial. 
NEWSPAPERS.— See  Libel  and  Slan- 
der. 


NEW  TRIAL    (IN  TRIAL  COURT). 

I.  Notices  of  Motion,  S72 

A.  General  Farm,  872 

B.  On   the  Merits,  872 

C.  To  Set  Aside  Verdict  and  for  New 

Trial  for  Irregularity,  872 

D.  On   Judge's  Minutes,  873 

II.  Affidavits,   873 

A.  Misconduct  of  Juror,  873 

B.  Improper        Communieation        by 

Plaintiff  to  Jury,  873 
('.     Surprise,    S73 

D.  Corroborating    Affidavit,   Surprise, 

874 

E.  Newly  Discovered  Evidence,  874 

F.  Corroborating      Affidavit,      Newly 

Discovered    Evidence,    875 

G.  Irregularity  in  Noticing  Cause,  875 
H.     //(  Action  To  Recover  Real  Prop- 
erty, 875 

III.  Orders,  875 

A.  Granting  New    Trial,  875 

B.  Granting   New    Trial,    Unless    Ver- 

dict  Reduced,   875 
('.     Setting     Aside    Nonsuit    and    for 

Neiv  Trial,  876 
D.     Denying  New  Trial,  876 


('ROSS-REFERENCES: 
Ca.se  on  Appeal: 

Case     Containing     Exceptions     Upon 

Trial  by  .lury; 
Case     Cont;iining     Exceptions     on     a 
Trial    by    tlie    Court    or    a    Referee; 
AmendnuMits   I'ro])()sed  to  ('ase,    lOtc; 
Notice  of  Settlement  of  Case,  Etc.; 
Order   for   Time    To   Prepare    Case   or 
Exceptions,    With   Stay. 
Dismissal,   Discontinuance   and    Non- 
suit: 

Notice  of  Motion  To  Set  Aside  Non- 
suit, and  for  New  Trial. 
Findings  and  Conclusions: 

Notice  of   Exceptions  to  Findings  of 
Court   or  Referee. 
Stay  of  Proceedings: 

Order    for    Stay    of    Proceedings    To 
Move    for   New   Trial. 

I.     Notices  of  Motion. 

A.     Notice  of  Motion  for  a  New  Trial, 
General  Form. 

Take  notice  that  on  the  case  (or 
exceptions,  or  case  containing  cxcej)- 
tions),  (or  upon  the  aflidavits  of  which 
copies  are  herewith  served  upon  you), 
and  upon  all  the  pleading.s  and  proceed- 
ings herein,  I  shall  move  this  court,  at 
a  special  term  thereof  to  be  held  in  and 

for    the    county    of    ,     at     the 

in    the    city   of   ,    on 

the    day    of    ,    18—, 

at    o'clock,    for    a    new    trial 


herein. 
B. 


2  Abb.  Forms  490. 


Notice  of  Motion  for  a  New  Trial 
on  the  Merits. 

Sir:  Please  to  take  notice  that,  upon 
the  affidavits  (and  case),  with  copies 
whereof  you  are  herewith  served,  this 
honorable  court  will  be  moved,  at  the 
next  term  of  the  said  court,  to  be  held 

at  the  in  the  city  of , 

on    the    Monday    of   

next,  at  the  opening  of  the  court  on 
that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,*  that  the  verdict 
rendered  in  this  cause  be  set  aside,  and 
a  new  trial  granted.  Dated,  etc.  Burr. 
App.   213,  §426. 

C.  Notice  of  Motion  to  Set  Aside 
Verdict  and  for  New  Trial  for 
Irregularity. 

(As  in  I,  B,  to  the  *,  and  then  as 
follows):  that  the  verdict  rendered  in 
this  cause  be  set  aside  for  irregularity, 
with  costs,  and  that  a  new  trial  be 
ordered  (or  for  such  other  rule  or  order 
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as  the  court  mav  direct).  Dated,  etc. 
Burr.  App.  213,   §425. 

Note. — Include  proceeding  subsequent 
to  trial  verdict  judgment,  etc. 

D.  Order  To  Show  Cause  on  Motion 
for  Neic  Trial  on  Judge's  Min- 
utes. 

Let  the  plaintiff  (or  defendant)  show 
cause  before  me  at  the  circuit  court 
now   in   session   in   and   for    (city   and) 

county   of  ,   at   the   courthouse 

in  (or  at  the  city  hall  in  said 

city),  on  the  day  of , 

18 — ,  why  an  application  for  a  new 
trial  herein  on  the  judge 's  minutes 
should  not  be  entertained;  and  if  said 
application  is  so  entertained,  then  why 
such  new  trial  should  not  be  granted; 
and  in  the  meantime,  and  until  the  de- 
termination, of  said  motion,  not  exceed- 
ing twenty  days,  let  all  proceedings  on 
the  part  of  said  be  staved. 

(Date.)  M.  X., 


2  Abb.   Forms  480, 


Justice,  etc. 


II.     Affidavits. 

A.  Affidavit  To  More  for  a  New 
Trial  on  the  Ground  of  Miscon- 
duct of  a  Juror. 

I.  That    on    the day     of 

,  IS — ,  the  (second)  day  of  the 

trial  of  this  action,  on  the  steps  of  the 
courthouse  he  heard  a  conversation  be- 
tween one  L.  M.  and  R.  S.,  one  of  the 
jurors  before  whom  said  action  was 
then  on  trial. 

II.  That  the  said  L.  M.  then  and 
there  told  said  juror  that  he  was  ac 
quaintcd  with  the  witnesses  in  this 
case,  and  had  been  acquainted;  that 
they  would  swear  to  anything  for  a 
dollar. 

III.  That  the  said  L.  M.  applied 
these  remarks  to  the  witnesses  for  the 
(defendant)  only;  that  said  L.  M. 
spoke  of  U.  v.,  one  of  the  (defend- 
ant's) witnesses,  in  particular,  as  a 
bad  character. 

\y.  That  the  said  L.  M.  then  and 
there  stated  to  said  juror  that  W.  X., 
the  principal  witness  for  the  plaintiff, 
was  a  very  respectable  citizen;  that  ho 
had   ne\er  heard  anything  against   him. 

V.  That  the  said  L.  M.  and  the  said 
juror  were  and  are  old  acquaintances 
and   friends. 

VI.  That  on  the  next  day,  and  while 
the  trial  was  still  y)roceeding  at  tlie 
same  place,  the  said  L.  M.,  in  the  hear 
ing  of  deponent,  renewed  the  said  con 
versation,    and    intimated    that    in    his 


opinion  the  (defendant)  was  endeavor- 
ing to  establish  his  case  by  false  swear- 
ing.    2  Abb.  Forms  491. 

B.     Affidavit   To  Move  for  New  Trial 
on    Ground    of    Improper    Com- 
munication by  Plaintiff  to  Jury. 
J.  K.,  being  dulj-  sworn,  says: 
I.     That  on  the  morning  of  the   (sec- 
ond)  day  of  the  trial  of  this  cause,  and 
after  the  plaintiff  had   rested   his  case, 
but    before    the    opening    of   the    court, 
three  of  the  jurors  who  were  empaneled 
to  try  the  cause,  were  in  the  bar  room 
of    a    public    house    in    the    village     of 
,    together    with    a    number    of 


other   persons   there    assembled. 

II.  That  while  said  jurors  were 
there,  the  plaintiff'  addressed  them,  and 
said  in  their  presence  and  hearing,  that 
the  defendants  were  a  cut-throat  cor- 
poration; that  they  had  swindled  the 
public;  that  they  had  defrauded  him, 
the  plaintiff;  that  he,  plaintiff,  had  paid 
them  thousands  of  dollars;  that  he  de- 
livered the  fruit  in  controversy  on  said 

le  defendants  at  their  dock 
to  be  carried  on  their  boats,  and  that 
they  refused  to  carry  the  same,  and 
went  off  without  it;  and  in  consequence 
the  fruit  rotted  or  spoiled  on  his,  plain- 
tiff's, hands,  and  he  lost  several  hun- 
dred dollars;  and  that  defendants  ought 
to  stand  it  or  be  compelled  to  suffer 
the  loss. 

III.  That  thereupon  the  constable 
in  attendance  upon  the  court  remarked 
to  the  plaintiff  in  the  presence  and 
hearing  of  the  jurymen,  that  the  i^er- 
sons  he  was  addressing  were  jurymen, 
and  asked  plaintiff  if  he  did  not  know 
it. 

IV.  That  plaintiff  immediately  re- 
plied that  he  knew  what  he  was  about, 
and  requested  the  constable  to  mind  his 
own  business,  and  that  what  he  had 
been  saying  to  the  jurors  about  his 
suit  was  true;  and  he,  plaintiff,  after- 
wards continued  addressing  the  jurors 
in  substance  as  before,  detailing  as  he, 
plaintiff,  insisted,  what  were  the  facts 
of  his  case,  and  the  mismanagement  of 
the  defendants  in  relation  to  his  fruit. 
2   Abb.   Forms  492. 

('.     Affidavit    To  Move  for  New   Trial 
on  Ground  of  Surprise. 

Q.   R..  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  tho 
defendant    herein. 

II.  That  this  action  was  brought  to 
recover  possession  of  certain   real  prop- 
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orty,    towit,    a    farm    in    t  lio    tnwn    of 

,   in   tliis  stat(\ 

ITT.  That  from  tlio  oommoiippniont 
of  this  ai'tioii  until  about  (ten)  days 
prior  to  tlio  trial  licroof,  tho  attorney 
for  tlie  plaint ilT  had  in  his  possession 
a  certain  deed,  made  and  executed  by 
the  fatiior  of  tlie  plaintiff,  now  de- 
ceased, conveyinjj  said  real  property  in 
fee  to  one  J.  K. 

IV.  That  plaintiir  claims  title  to  said 
real  property  by  descent  from  his  said 
father,  and  in   no   other  way. 

V.  That  deponent  gave  plaintiffs 
attorney  reasonable  notice  to  produce 
said  deed  on  the  trial,  and  further  duly 
and  seasonably  subpoenaed  the  i)lain- 
tiff's  attorney  to  attend  the  trial,  and 
brinp  with  him  the  said  deed. 

VI.  That  prior  to  the  service  of  said 
notice  and  subpoena,  the  plaintiff's  at- 
torney delivered  said  deed  to  the  plain- 
tiff, who  thereupon  deposited  the  same 
with  L.  M.,  the  counsel  of  plaintiff, 
residing  in  . 

VII.  That  at  the  trial  of  this  action, 
deponent  learned  for  the  first  time  that 
the  said  plaintiff's  attorney  had  parted 
with  said  deed. 

VIII.  That  up  to  the  time  he  was 
put  upon  the  stand,  the  plaintiff's  at- 
torney entirely  concaled  from  depon- 
ent the  fact  that  said  deed  was  out 
of  his  possession. 

IX.  That  deponent  was  taken  en- 
tirely by  surprise  by  the  failure  of  the 
plaintiff's  attorne}^  to  produce  saia 
deed. 

X.  That  on  a  new  trial  deponent 
can,  as  he  believes,  obtain  the  produc- 
tion of  said  deed,  or  if  not,  can  prove 
the  contents  thereof  bv  the  testimony 
of  J.  K. 

XI.  That  there  has  been  no  oppor- 
tunity since  the  trial  of  this  cause  to 
notice  a  motion    for  a   new  trial,   until 

the  special  term  to  be  held  at  

on  the day  of  ,  18 — . 

2  Abb.  Forms  494. 

D.  Corroboraliiiff  Afftdavit,  New 
Trial,  Surprise. 

J.  K.,  being  duly  sworn,  says: 

I.  That  he  is  the  person  referred 
to  in  the  foregoing  affidavit  of  Q.  R. 

IT.  That  the  statements  therein  con- 
tained, so  far  as  they  relate  to  depon- 
ent, are  true. 

III.  That  the  contents  of  the  deed 
mentioned  in  said  affidavit  are  such  as 
are  therein  stated.     2  Abb.  Forms  495. 


1-'.  Affidavit  To  Move  for  New  Trial 
on  Ground  of  Newly  Discovered 
Evidence   (a). 

C.  D.,  the  above  named  defendant, 
being  duly  sworn,  de|)oses  and  says  that 
this  action  was  brought  for  (state 
what),  and  that  the  defense  set  up 
thereto  by  this  deponent  was  (state 
what).  And  deponent  says  that  this 
cause  was  tried  at  a  circuit  court  which 
was    holden    at    the    courthouse    in    the 

town   of  ,   in   and   for  the   said 

county    of    ,    on    the    

day    of    last,    and    a    verdict 

rendered       therein        for        the        jiiain- 

tiff,     for dollars.       And     do 

ponent  further  says  that  he  has  fully 
and  fairly  stated  the  case  in  this  cause 
to   G.    H.,    esquire,    his   counsel    therein, 

who  resides  in  ,  and   has  fully 

and  fairly  disclosed  to  his  said  counsel 
the  facts  which  he  expects  to  prove  by 

T.    -T.,    of   ,    and    that    the    said 

1.  J.  can  testify  to  the  following  facts, 
that  is  to  say  (here  state  the  testimony, 
or  let  an  affidavit  of  the  witness,  stat- 
ing the  facts,  be  annexed  to  the  affi- 
davit, and  referred  to  in  the  usual 
way).  And  this  deponent  further  says 
that  such  evidence  has  been  discovered 
since  the  said  trial,  and  was  not  pre- 
viously known  to  this  deponent  to  ex- 
ist, and  that  the  same  is  material  to 
this  deponent,  as  he  is  advised  by  his 
said    counsel,    and    verily   believes. 

Sworn,  etc.     Burr.  App.  33,  §64. 
Affidavit  To  Move  for  New  Trial  on  the 

Ground  of  Newly  Discovered  Evidence 

(b). 

Y.  Z.,  being  duly  sworn,  says: 

T.  That  he  is  the  (defendant)  in  this 
action. 

II.  That    this    action    was    tried    on 

the day  of  ,   18 — ,  at 

a    (circuit   court),   held   in   and   for   the 

county    of    ,    at    ,     in 

said  county. 

III.  That    said    trial    resulted    in    a 

verdict  for  the   (plaintiff)   for  

dollars. 

IV.  That    since   the    said    trial,    and 

on  the  day  of  ,  18 — , 

deponent  has  discovered  for  the  first 
time  that  he  could  have  proved  by  one 

J.    K.,    who    resides    at    ,    tho 

following  facts:  that  at  the  time  of  tho 
representations  testified  to  by  L.  M., 
upon  the  trial  of  this  action,  he  was 
present;  that  the  representations  act- 
ually made  by  the  (defendant)  at  that 
interview  were  that  he  believed  N.  O. 
was    good,   but   that    he    would    not   be 
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securitj"  for  him;  that  the  safety  of 
the  loan  would  depend  upon  his  busi- 
ness, and  whether  it  continued  good; 
that  he  believed  the  business  was  prof- 
itable, and  would  pay  well  if  judi- 
ciously managed;  that  the  (defendant) 
did  not  say  that  N.  O.  was  perfectly 
good,  or  that  the  money  would  certainly 
be  repaid,  or  that  N.  O.  was  doing  a 
business  second  to  none  in  the  world, 
nor  anything  to  that  effect.  2  Abb. 
Forms  495. 

F.  Corroborating      Affidavit,      Newly 

Discovered   Evidence. 
J.  K.,  being  duly  sworn,  says: 

I.  That  he  is,  and  was  at  the  time 
of  the  conversation  between  L.  M.  and 
the  defendant,  a  clerk  in  the  store  of 
the  defendant. 

II.  That  at  the  said  conversation  so 
referred  to  the  (defendant)  made  the 
representations  set  forth  in  the  fore- 
going affidavit,  and  no   others. 

III.  That  from  the  (defendant's) 
manner  of  speaking  of  the  suit,  depon- 
ent supposed  there  was  no  danger  of 
a  recovery  against  him,  and  he  there- 
fore did  not  communicate  what  he 
knew  until  after  the  verdict  was  ren- 
dered.    2  Abb.  Forms  497. 

G.  Affidavit   To  Move  for  New   Trial 

for     Irregularity     in     Noticing 

Cause. 

G.  H.,  the  attorney  for  the  defendant 

in  this  cause,  being  duly  sworn,  dej)ose8 

and   says  that  issue  was  joined  in   said 

cause  on   the  day  of 

last;   and  that   on   the  day  of 

following,    a    notice    of    trial 

in  said  cause  for  a  circuit  court  to 
be   held  in  and  for  the  said  county  of 

(a    copy    of    which    notice    is 

hereto  annexed),  was  served  upon  this 
deponent  by  a  clerk  of  E.  F.,  the  plain- 
tiff's attorney,  which  notice  this  de- 
ponent at  the  same  time  refused  to 
receive  as  irregular  and  insuflicient. 
And  deponent  further  says  that  not- 
withstanding Buch  refusal,  and  the  in- 
KufTiciency  of  said  notice,  the  said  E.  F. 
proceeded  to  the  trial  of  said  cause, 
at  the  said  circuit  court,  and  obtained 
a  verdict  against  the  defendant  for 
dollars. 

Sworn,  etc.     Burr.  A  pp.  33,  §63. 

H.  Affidavit  To  Move  for  New  Trial 
in  an  Action  To  Recover  Pos- 
session   of   Real   Property. 

A.  B.,  being  duly  sworn,  says: 

T.     That  he  is  the  (plaintiff)   in  this 
action. 


II.  That  this  action  was  brought 
on  to  recover  the  possession  of  real 
property,  to-wit,  a  certain  block  of  land 
in  the  citj^  of  . 

III.  That  the  action  was  tried  at  a 
circuit  court,  held  in  and  for  the  county 

of  ,  at ,  in  said  county 

before  Mr.  Justice  M.  N.,  and  a  jury; 
and     that     on     the     day     of 

-,    18 — ,    said    jury    returned    a 


verdict  in  favor  of  the    (defendant). 

lA^.  That  judgment  was  entered  on 
said     verdict     herein     within      (three) 

years  last  past,  on  the  day  of 

,  18 — ,  in  favor  of  the  (de- 
fendant). 

V.  That  deponent  is  ready  and  will- 
ing to  pay  all  costs  and  damages  award- 
ed against  him  as  a  condition  of  obtain- 
ing a  new  trial. 

(If  the  application  is  for  a  second 
now  trial,  set  forth  facts  which  show 
that  justice  will  be  promoted  by  such 
now  trial.)      2   Abb.  Forms  497. 

Note. — Second  trial  is  granted  as  a 
matter  of  right  in  some  states  in  eject- 
ment. 

III.    Orders. 

A.     Order   Granting   Motion    for  Nero 

Trial. 
A  motion  for  a  new  trial  on  the 
part  of  the  (plaintiff)  herein  having 
been  made  on  the  case  (or  exceptions, 
or  case  containing  exceptions),  (and 
upon    reading    and    filing   the    affidavits 

of  ),  and  after  hearing  G.  H., 

esq.,  of  counsel  for  the  plaintiff,  in  sup- 
])ort  of  said  motion,  and  ().  P.,  esq.,  of 
counsel  for  the  defendant,  in  opposi- 
tion:* 

Ordered    that    the    said    motion    for   a 
new   trial   be,   and   the   same    hereby    is, 
granted  (or  granted,  with  costs  to  abide 
the    event,   or    on    payment   of   costs,   or 
(in    payment   of   all   costs   of  the   action 
after  "notice    of    trial,    or    on    condition 
that  the  plaintiff  stipulate,  etc.,  or  oth- 
erwise state  the  terms  on  which  the  new 
trial  is  granted).     2  Abb.  Forms  498. 
B.     Order     Granting     Motion     Unless 
the    Opposing   Party    WiU   Con- 
sent   To   R educe   TJis    Verdict. 
Ab  in   previous  form   to  the   *: 
Ordered    that    the    said    motion    for    a 
new   trial    be,  and    the   same    hereby    ia, 
granted,    unless    tlie     plaintiff,      within 

days,   stipulate   to   reduce   the 

verdict    to dollars    (or    unless 

the    defendant    within days 

stipulate   to  waive   the  sum   awarded   to 
[him  by  the  verdict  for  his  counterclaim 
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heroin'),  in  wliioli  I'aso  said  motion  is 
doniod  (williout  i-osts).  -  Abb.  Forms 
411S. 

C.  Onhr   Stttin/y   Aside   Nonsuit   and 

for  Siir  Trial. 

On  roadin;:  and  lilinj;  an  atlidavit  (or 
ndniissi«n)  of  tlio  duo  sorvico  of  notice 
of  ar<;uniont  in  this  oauso.  on  motion 
of  Mr.  F.,  of  counsol  for  tho  plaintiff 
(no  one  appoarinjj  to  oppose),  ordered 
that  the  nonsuit  in  tliis  cause  be.  and 
the  same  is,  hereby  set  aside,  and  a 
new  trial  granted.  Burr.  App.  465, 
§942. 

V,)<f. — Include  in  order  the  setting 
aside  of  all  proceedings  subsequent  to 
trial. 

D.  Order  Doiyiiifi  New   Trial. 

This  cause  having  been  brought  to 
argument,  and  counsel  having  been 
heard  thereon,  on  motion  of  Mr.  F.,  of 
counsol  for  the  plaint itf,  ordered  that  a 
new  trial  be  denied  (with  costs).  Burr. 
App.  465,  §943. 
NEXT    FRIEND. — See    Guardian    Ab 

Litem. 
NIL  DEBIT.— See  General  Issue  and 

General  Denial, 


NOLO   CONTENDERE. 

CROSS-REFEEENCE : 
Arraignment  and  Plea: 
Plea    of    Nolo    Contendere; 
Entry  of  Plea  of  Nolo  Contendere. 


NOLLE   PROSEQUL 

Dismissal,  Discontinuance   and   Non- 
suit : 

Nolle   Prosequi,  as  Entered  at  Trial; 
Entry    of    Nolle    Prosequi    to    a    Par- 
ticular   Count; 
Entry  of  Nolle  Prosequi  as  Contained 

in    Replication; 
Entry   of   Nolle   Prosequi  to  One   of 
Several  Defendants. 

Jxidfjment  Eernrrd  on  Nolle  Prosequi  in 

Criminal  Case. 
"State   of   Missouri   /'.  Bernard  H.  En- 
gelke  and   Edward  P.   Barrett. 
"Now  at  this  day,  comes  the  prose- 
cuting   attorney    and     enters     a     nolle 
prosequi     herein;     it     is    therefore     or- 
dered   by   the   court   that    the   said    de- 
fendants be  discharged,  and  that  they 
go    hence    without    bail."      Engelke    V. 
Chouteau,  9S  Mo.  629,  12  S.  W.  358. 
NON-ASf-I'^fPSIT.— Pee    General     Is- 
sue AND  General  Denial. 


NON  CEPIT. — See  General  Issue  and 

General  Denial. 
NON    DHTINET.— See    General    Issue 

and   General  Denial. 
NON  EST  FACTUM.— Sec  General  Is- 

site  and  General  Denial. 
NON-.JOINDER.  — See   I'ARTIES. 
NON   OBSTANTE     VEREDICTO.— See 

Judgment  Records;   Judgments. 
NONSUIT. — See  Dismissal,  Discontin- 
uance and  Nonsuit. 
NOT  GUILTY.— See  Arraignment  anu 

Plea;   General  Issue  and  General 

Denial. 


NOTICE. 

CROSS-RE'FERE'NCES: 

Admiralty: 

Notice   of  Appearance; 

Notice  of  Api)eal  to  Supreme  Court; 

Notice  for  Publication  Containing 
Substance  of  Libel; 

Notice  of  Motion  on  Affidavit  To 
Mtove  for  Sale  of  Ship  and  Cargo; 

Notice  of  Appeal  to  Circuit  Court 
of  Appeals; 

Notice  of  Appearance  in  Supreme 
Court; 

Notice  of  Filing  Bond  on  Appeal. 
Amendments  and  Jeofails: 

Notice  of  Motion  for  Leave  'la 
Amend; 

Notice  of  Motion  for  Leave  To 
Amend   Declaration; 

Notice  of  Motion  for  Leave  To 
Amend  Complaint; 

Notice  of  Motion  To  Amend  Com- 
plaint, by  Striking  Out  Co-plaintitls 
and  Making  Them  Defendants; 

Notice  of  Motion  To  Amend  Com- 
plaint by  Adding  Defendant; 

Notice  of  Motion  for  Leave  To 
Serve  Proposed  Original  or  Amend- 
ed Pleading; 

Notice  of  Motion  To  Amend  by  Cor- 
recting Fictitious  Name. 
Appeals: 

Notice  of  Judgment  To  Limit  Time; 

Notice  of  Appeal   (a,  b); 

Notice  of  Appeal  From  Justice 
Court; 

Notice  of  Exception  to  Sureties; 

Notice   of   Sureties   Justifying; 

Notice  of  Argument; 

Notice  of  Motion  for  Reargument; 

Notice  of  Motion  To  Dismiss  Appeal 
(a,   b); 

Notice  of  Filing  Remittitur. 
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Appe.ajiakces  : 

Notice  of  Retainer. 
Arrest  in  Civil  Cases: 

Notice  of  Justification  of  Bail; 
Notice  of  I^xception  to  Bail; 
Notice   of   Motion    To    Vacate  Order 

of  Arrest; 
Notice  of  Motion   To  Discharge  de- 
fendant  From   Arrest; 
Notice  of  Motion  To  Eeduce  Bail; 
Notice   of  Other   or   Additional   Bail. 
Attachment: 

Notice  of  Claim  by  Third  Person; 
Notice   of   Motion    To   Discharge   At- 
tachment On   Giving  Security. 
Bankruptcy  Proceedings: 

Notice  of  First  Meeting  of  Creditors; 
Notice    to    Trustee    of    His    Aiipoint- 

nient; 
Notice  of  Dividend; 
Notice    of    Petition    for    Removal    of 
Trustee. 
Bills  and  Notes: 

Complaint,       Demand      and       Notice 

Waived; 
Complaint,    Notice     of    Non-payment 

Excused,  No  Funds; 
Answer.   Denial   of   Notice,   Dishonor. 
Bills  of  Exceptions: 

Notice  of  Settlement  of  Bill  of   Kx- 
ceptions. 
Bills  op  Particvlars  : 

Notice  To  Preclude   Evidence; 
Notice    for    Judgment    for    Not    Fur- 
nishing Bill   of  Particulars. 
Case   on    Appeal  : 

Notice  of  Settlement  of  Case. 
Certiorari  : 

Notice    of    Filing    Certiorari    To    He- 
move  Cause; 
Notice  of  Motion  for  Certiorari. 
Costs : 

Notice  of  Taxation  of  Costs. 
Death    by    Wrongful   Act: 
Notice  of  Injury; 

Notice    of    Injury    to    Railroad    Com- 
pany. 
Decedents '  Estates : 

Notice  To  Present  Claim; 
Notice  of  Af)plipatiou  To  Compel  Al- 
lowance  of   Claim; 
Notice  of  A|>[)lication    for   Allowance 

of  Claim   Disallowed; 
Notice    of    Hearing    on     Petition    'In 

Sell   Personalty; 
Piihlislied    Notice   of   Application    for 
(.'onveyance  on  Contract. 
Depaclt: 

Notice  of  Assessment  of  Damages  Be 

fore  Clerk ; 
Notice    of    Assessment     of     Damages 
Before    Jury. 


Demurrer  : 

Notice   of  Argument  of  Demurrer. 
Depositions  : 

Notice    of    Application    for    Commis- 
sion   To   Take   Deposition; 
Notice   To  Settle   interrogatories  for 

Deposition; 
Notice  of  Taking  Deposition   (a,   b). 
Discovery: 

Notice   To   Produce   Paper   at   Trial; 
Notice   of  Examination  of  Party  Be- 
fore  Trial. 
Dismissal,   Discontinuance   and   Non- 
suit: 

Notice   of  Order  for   Leave   To   Dis- 
continue. 
Dower,  Proceedings  To  Recover: 

Notice  of  Petition  for  Dower. 
Ejectment: 

Notice  of  Appearance,  With  Declara- 
tion. 
Elections  : 

Notice    of     Contest     Because     Officer 

Elected   Ineligible; 
Notice   of   Contest   IBecause    Election 
Was  Irregularly  Conducted. 
Eminent   Domain  : 

Notice    of    Filing     Report     in     Con- 
demnation  Proceedings; 
Notice    of   Appeal    From   Assessment 
by   Commissioners. 
Errors,  Assignment  of: 

Notice    To    Join    in    Assignment    of 
Errors. 
Findings  and  Conclusions: 

Notice  of  Exceptions  to  Conclusions; 
Notice  of  Exceptions  to  Findings  of 
Fact. 
(iUARDiAN  Ad  Litem: 

Notica  of  Application  by  Relative  or 

Friend   for   (Uiardian    Ad   Litem; 
Notice     to     Defendant     or     Cuardian 
That      Plaintitt"     W^U     Apply     for 
Guardian   Ad    Litem. 

CiUARDIAN    AND    WARD: 

Notice  of  Application  To  Sell  Lands 

of  Minor; 
Notice  of  Sale  of  Land  of  Minor. 
Haueas   Corpus: 

Notice    to    I'arty   Interested   of   Time 
and    Place   When    Writ  Returnable. 
Hearing: 

Notice    of    Hearing. 
Homestead  and   Exemption: 

Notice    to    Sheriir    That    Debtor    Will 
Choose    Kx('nij)t    Pro|)erty. 
Interstate  Commerce  Commission: 
Notice  To    Answer; 
Notice    of    Hearing; 
Notice  of  lle.-iritig  by  Carrier; 
Notice  of  Taking  Deposition. 
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NOTICE 


JrnoMENTS: 

N;>»ico    of    Acceptaiu'o    of    OtVor     ot 

.liuijjmont; 
Notict"    for    Judgment     on      I'rivoloiis 

Doninrror; 
Notii'o  for  Judgment  Dismiss! iiij   Ai- 

tion; 
Xofioe   for  Judgment   on    Failure    I  o 

Kepiy ; 
Notice    for    Judgment    Non    Obstante 

Veredicto; 
Notice    of    Acceptance   of    Offer     'i'o 

Liquidate  Damages; 
Notice  of  Judgment; 
Notice    of    Judgment    of   Respondeat 

Ouster. 
Judicial  Sales: 

Notice  of  Judicial  Sale; 

Notice     To     Compel     Purchaser     To 

Complete  Purchase. 
Juries  and  JmoRS: 

Notice  of  Striking  Jury  (a,  b) ; 
Notice   for   Firing   Jury; 
Notice   for   Special   Jury    (a,   b). 
LiBERUM  Texemextum  : 

Rejoinder,    Notice   To   Quit; 
Surrejoinder,    Notice    To     Quit     Was 

Waived; 
Rebutter,    Denying    Notice    To     Quit 

Was  Waived. 
Lis  Pexdexs: 

Notice   of  Lis   Pendens  for  Foreclos- 
ure; 
Notice  of  Lis  Pendens  for  Partition; 
Notice  of  Lis  Pendens  in  Attachment 

AfToeting  Real  Property; 
Notice  of  Lis  Pendens  in  Proceedings 

To   Set   Aside   Fraudulent    Convey- 
ance; 
Affidavit    of    Filing    Notice     of     Lis 

Pendens. 
!\L\STER  AND  Servant: 

Notice  to  Employer  of  Injury. 
Mechanics'  Liens: 

Notice  of  Lien  by  Subcontractor. 
Motions  : 

Notices  of  Motion. — See  Amotions  for 

a  large  number  of  forms. 
Orders  of  Court: 

Notice   of   Settlement   of   Order; 
Notice   of  Decision    of   Circuit   Court 

and  Order  Thereon; 
Notice    To    Discharge    Order    for    ir- 
regularity. 
Partitio.v  : 

Notice    of     Presenting     i'ctition     for 

Partition. 
Paupers : 

Notice    of   Application    To    Prosecute 

In   Forma   Pauperis. 


Pleas: 

Notice   of  S[K'cial    Matter   With  (Jen- 
eral   Issue. 
Recognizances: 

Notice    of    Render    in    Dicsharge    of 

liail; 
Notice   for   Exonerctur 
Reeerences: 
Notice  of  Hearing  Before  Referee; 
Notice   of  Motion   for   Reference; 
Notice  To  Proceed  Before  Referee; 
Notice    of    Hearing     IJcfore     Referee 

(Code) ; 
Notice  To  Refer  Cause. 
Rejoinder: 

Rejoinder,    Notice   To   Quit; 
Surrejoinder    That    Notice     To     Quit 
Waived. 
Removal  op  Causes: 

Notice   of   Offer   To   Be    Indorsed   on 

Bond; 
Notice   of   Motion   for   Removal. 
Scire   Facias: 

■Notice  To  Plead  to  Scire  Facias. 
Security  for  Costs: 

Notice  of  Filing  Security  for  Costs; 
Notice    of    Motion    To    File    Security 

for   Costs; 
Notice   of  Exception   to   Security  for 

Costs; 
Notice  of  Justification  of  Sureties  for 
Costs. 
Sequestration: 

Notice  to  Tenants  To  Attorn. 
Service  of  Process  and  Papers: 

Notice    for    Publication    To    Be    Ap- 
pended to   Summons; 
Notice  for  Publication  of  Attachment 

Against   Non-resident; 
Notice     for     Publication     of     Attach- 
ment   Against    Absconding    Debtor. 
Sheriffs   and   Constables: 

Notice  To  Return  Capias  Ad  Respond- 
endum; 
Notice    To   Return    Capias   Ad   Satis- 
faciendum; 
Notice  to  Return  Fieri  Facias; 
Affidavit    of    Service    of     Notice     To 

Return; 
Notice  To  Set  Aside  Attachment  Pro- 
ceeding   Against    Sheriff    as    Irreg- 
ular; 
Notice  To  Stay  Proceedings  Against 
Sheriff. 
Substitution  of  Attorney: 

Notice    of   Substitution    of    Attorney. 
Tender : 

Notice   of   Paying  Into  (Jourt. 
Time  To  Plead: 
Notice  To  Declare; 
Notice   To   Plead; 
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Notice  To  Eeply; 

Notice  To   Rejoin; 

Notice  To  Surrejoin; 

Notice  To  Plead  to  Scire  Facias. 
Trial  : 

Notice   of  Trial; 

Notice  To  Strike  Cause  From  Calen- 
dar for  Not  Serving-  Papers. 
Writ  of  Error: 

Notice  of  Bail   in  Error; 

Notice   of   Exception    to   Bail   in    Er- 
ror. 


NOTICE  OF  DEFENSE. 

Notice,    V.'ith    Flea    of     General     Issue. 

"You  will  please  take  notice  that  on 
the  trial  of  said  cause  the  above  named 
defendant  will  give  in  evidence,  and 
insist  in  its  defense,  that,  at  the  time 
of  the  alleged  destruction  and  dam- 
age of  the  property  claimed  in  plain- 
tiff's declaration  to  have  been  de- 
stroyed and  damaged  by  fire,  as  in  said 
declaration  set  forth,  none  of  said 
claimed  to  be  insured  property  was  so 
destroyed,  as  alleged  in  said  declara- 
tion; that  said  property  had,  prior  to 
the  said  fire  reaching  it,  been  all  re- 
moved to  a  place  of  safety,  and  was 
not  in  anj'-wise  damaged  or  destroyed, 
of  which  fact  the  assured  and  said 
plaintiffs   had  notice. 

"That  said  policy  of  insurance  de- 
clared upon  contained  the  following 
condition: 

"  'Any  fraud  or  attempt  at  fraud, 
or  any  misrepresentation  in  any  state- 
ment touching  the  loss,  or  any  false 
swearing  on  the  part  of  the  assured  or 
his  agent,  in  any  examination,  or  in 
the  proofs  of  loss,  or  otherwise,  shall 
cause  a  forfeiture  of  all  claim  on  this 
association  under  this  policy;  and  in 
such  case  this  association  shall  have 
the  right,  at  any  time,  to  require  the 
same  to  be  delivered  up  to  be  can- 
celed.' 

"That  the  said  assured,  and  the  said 
jilaintifTs,  in  making  claim  against  this 
defendant,  and  in  maK'ing  jiroofs  ot 
loss  to  this  defendant,  violated  (he  said 
condition."  Roliinson  v.  Fire  Assn., 
r>3   Mich.   90.   29  N.   W.  521. 


NUISANCE. 

T.       Declaration     for     Nuisance     Near 

Dwelling,  sm) 
II.     Pleas,  MHO 

A.     Sot    Guilty,   880 


B.     Justifying   'Removal,  880 

III.  Writ  of  Inquiry,  881 

IV.  Judgment,  SSI 

V.  Execution,  SSI 

VI.  Complaints,  883 

A.  Against   Erector,   882 

B.  For  Injunction  and  Damages,  882 

C.  Against  Continuer,  882 

VII.  Answers,    882 

A.  Denial  of  Nuisance,  882 

B.  Denial  of  Act,   882 

C.  Denial  of  Plaintiff's  Title,  882 

D.  Answer,       Alleging       Prescriptive 

Bifiht    To     Maintain     Nuisance, 
882 

VIII.  Bill   To   Prevent  Nuisance,    883 

IX.  Decrees,  884 

A.  Interlocutory,  Ordering  Reference, 

884 

B.  Abating   and  Reducing,   With  In- 

junction, 885 

C.  Staying   Pollution   of  Stream,   885 

X.  Indictments,  883 

A.  For  Nuisance,   Maintaining   Dam, 

885 

B.  Obstructing     Ilighway     hy    Main-' 

taining  Fence,  886 

C.  Affidavit  Charging  Maintenance  of 

Nuisance,  887 

D.  Affidavit,       Maintaining       Sinoke- 

stacl-  of  Insufficient  Height,  887 

CROSS-REFERENCES : 

Animals: 

Indictment,     Nuisance     for     Keeping 
Furious  Dog  Unmuzzled  Near  High- 
way. 
Demurrer: 

Demurrer  to  a  Bill   To  Restrain  Pri- 
vate   Nuisance,    Plaintifl"    Not   Hav- 
ing  Kstablished  His  Right  at  Law. 
Health: 

Indictment    for    Nuisance     Affecting 
Health. 
Injunctions: 

Injunction    Against   Noisy   Bells; 
injunction     Against    Continuance     of 

Slaughter   House; 
Injunction    Against    Nuisance,    lluni- 
ing   Brick. 
In'toxu'atino  Liquors: 

Information,     Maintaining     Nuisiiiu'o 
by  Selling  Liquor. 
Profanity: 

Indictment,    Profanity   as    a   rduuiion 
Law    Nuisance. 
Vendor  and  Purchaser: 

Coni])Iaint  on  Covcnnnt  AgMJiisi  \nis 
aiices.  Deed  Executed  Only  by 
Grantor. 
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M  jsAxci': 


Waters  and   Watf.rooi-rses:  I  (or  at.  otc.)    aforosaid,   wrongfully  and 

I>«-.-larufi(tn    for    l)amav;i>    Cansod    l)y  |  iiijunoiisiv     oxordsod     and     carried     on 
Coiitiiuiinj!:  Ham.  Flowing  Meadow;  ]  in  tho  said  house  or  huildinji,  the  trade 


Complaint.  Allegation  of  Special 
Dnniage    to    IMaintilV's    Land; 

Complaint,  Allegation  Against  Con- 
t inner  of  Dam    Which   Is  Nuisance; 

Coniplaint  Against  Erector  of  a  Dam 
Wiiich  Is  Xuisance,  Seeking  Abate- 
ment and  Damages. 


Declaration 
Dwelling. 


for     Nuisance     Near 


For  that  whereas  the  said  plaintifT, 
before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  said 
defendant  as  hereinafter  mentioned 
was,  and  from  thence  hitherto  liatli 
been,  and  still  is,  possessed  of  a  cer- 
tain messuage  or  dwelling  house,  and 
premises,    situate    in      the     county     of 

(or,    at,    etc.);    and    the'   said 

messuage  or  dwelling  house,  and  prem- 
i-ses  of  the  said  plaintiff,  with  his  fam- 
ily, at  the  times  hereinafter  mentioned, 
occupied   and   inhabited,   and   still   doth 
occupy    and    inhabit,     to-wit,     in     the 
county  (or  at,  etc.)     And  whereas  also 
the   said   defendant,   before   and   at   the 
time   of   the   committing    of   the   griev- 
ances hereinafter  next  mentioned.''  was, 
and    from    thence    hitherto    hath    been- 
and  still  is  possessed  of  a  certain  piece 
or    parcel    of    ground    contiguous     and 
near  to   the  said   messuage   or  dwelling 
house,  and  premises,  of  the  said  plain"^ 
liflf,  to-wit,  in   the  county   (or  at,   etc.) 
aforesaid.      Nevertheless    the    said    de- 
fendant    contriving    and     intending    to 
injure,  prejudice,  and  aggrieve  the  said 
plaintiff,  and   to  incommode  and  annov 
him    and    his   family   in   the   possession 
occupation,   and   enjoyment   of   his   said 
messuage  or  dwelling  house,  and  prem- 
ises,   heretofore,    to-wit,    on,    etc.,    and 
on  divers  other  days  and  times,  between 
that  day  and  the  day  of  exhibiting  this 
bill    (or,   if  in   C.   P.,   sav,   "commence- 
ment of  this  suit"),  wrongfully  and  in- 
juriously   erected    and    built    a    certain 
building  and   erected  on  the  said  piece 
or    parcel    of    ground    of    the    said    de- 
fendant,  so  being  contiguous  and   near 
to  the  said  messuage  or  dwelling  house 
and    premises    of    the    said    plaintiff    as 
aforesaid,    and    wrongfully    and    injuri- 
ously  kept   and    continued,   and   caused 
to    be    kept    and    continued,    the    same 
building    and    erection    so    erected    and 
made,  for  a  long  space  of  time,  to-wit, 
hitherto;   and   on   the   several   days  and 
times    aforesaid,   to-wit,    in    the   county 


or  business  of  a  candlemaker  or  manu- 
facturer   of    candles,     and     made,     and 
causei)    and    procured    to   be    made   and 
manufactured,    divers    large    quantities 
of  candles  therein.     By  means  of  which 
several    premises,    divers    noisome,    nox- 
ious,     and      offensive      vapors,      fumes, 
smokes,    smells,    and    stenches,    on    the 
several   d.ays  and  times  aforesaid,  rose, 
issued,    and    proceeded    from    the     said 
buildings    and    erections,     and     entered 
into    and    spread    and    diffused     them- 
selves over  and  upon,  into,  through,  and 
about    the    said    messuage    or    dwelling, 
house   and    premises   of   the   said   plain- 
tifT, and  the  air  over,  through,  and  about 
the    same,    was    thereby    greatly    filled 
and  impregnated  with  the  said  noisome, 
noxious,    and    offensive    vapors,     fumes', 
smokes,   smells,   and    stenches,  and   was 
rendered,  on  the  said  several  days  and 
times   aforesaid,   and   became   and   was, 
and    still    is    corrupted,    offensive,    un- 
wholesome,  unhealthy  and   uncomforta- 
ble, and  the  said  plaintiff  hath  thereby 
been  and  still  is  greatly  annoyed  and  in- 
commoded in  the  use,  possession,  occupa- 
tion,  and    enjoyment   of   the   said   mes- 
suage  or   dwelling   house   and    premises, 
and    hath    been,    and    is,    by    means    of 
the  committing  of  the  grievances  afore- 
said   hy  the   said   defendants   as   afore- 
said,    otherwise     greatly    injured      and 
damnified,  to-wit,  in  the  county   (or  at, 
etc.)  aforesaid.    2  Chit.  PI.  773. 

II.    Pleas. 

A.  Plea  in  Nuisance,  Not  Guilty. 
And    the    said    C.    D.    by    G.    H.,    his 

attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that 
he  is  not  guilty  of  the  premises  above 
laid  to  his  charge,  in  manner  and  form, 
as  the  said  A.  B.  hath  above  thereof 
complained  against  him.  And  of  this, 
he  puts  himself  upon  the  country,  etc. 
G.  H.,  attorney  for  deft. 
Burr.    App.    571,    §1113.  ' 

B.  Plea  Justifying  Removal. 

Because  he  says,  that  the  said  de- 
fendant, before  and  at  the  said  time 
■when,  etc.,  and  from  thence  hitherto 
hath  been,  and  still  is,  lawfully  pos- 
sessed of  and  in  a  certain  garden  or 
parcel  of  land,  situate  and  being  in 
the  parish  aforesaid,  in  the  county 
aforesaid,  and  that  the  said  branches 
in  the  said  first  count  mentioned,  and 
the   said   wood    and   underwood,  in  the 
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said  last  count  mentioned,  .just  before 
the  said  time  when,  etc.,  were  over- 
hanging, encumbering,  and  damaging 
the  said  garden  or  parcel  of  land  ot 
the  said  defendant,  and  the  vegetables 
therein  growing;  wherefore  he  the  said 
defendant,  at  the  said  time  when,  etc., 
did  cut,  lop,  and  top  the  said  branches 
and  underwood  so  overhanging,  encum- 
bering, and  damaging  the  said  close  of 
the  said  plaintiff  as  aforesaid,  and  took 
and  carried  away  the  said  branches, 
wood,  underwood,  and  berries,  to  a 
small  and  convenient  distance,  and 
there  left  the  same  for  the  said  plain- 
tiff, as  he  lawfully  might  for  the  cause 
aforesaid,  which  are  the  said  supposed 
trespasses  whereof  the  said  plaintiff 
hath  complained  against  the  said  de- 
fendant. And  this,  etc.  3  Chit.  PI. 
1102. 

nL    Writ  of  Inquiry  as  to  Nuisance. 

The  people  of  the  state  nf  New  York 
to  the  sheriff  of  the  (city  and)  coun- 
ty of  ,  greeting: 

Whereas  A.  B..  lately  in  our  supreme 
court  of  judicature  before  our  justices 
thereof,  impleaded  C.  D.  of  a  plea 
wherefore,  etc.  (here  insert  the  declara- 
tion),  to   his   damage  dollars, 

as  he  said  :  And  such  proceedings  were 
thereupon  had  in  our  said  supreme 
court,  before  our  said  justices,  that  the 
Bald  j'laintiff  ought  to  recover  his  dam- 
ages by  occasion  of  the  premises;  but 
because  it  is  unknown  to  our  said  su- 
preme court,  before  our  said  justices, 
what  damages  the  said  plaintiff  hath 
sustained  by  reason  of  the  premises. 
Therefore  we  command  you,  that  with 
twelve  good  and  lawful  men  of  your 
county,  you  go  to  the  place  where  the 
said  nuisance  in  the  said  declaration 
mentioned  exists,  and  there  by  the  oath 
of  the  said  twelve  good  and  lawful 
men,  you  diligently  inquire  thereof, 
and  of  the  damages  occasioned  there- 
by; and  that  the  inquisition  which  you 
sliall  thereupon  take  you  send  to  our 
said  court,  before  our  justices  thereof, 
at.  etc.,  on,  etc.  (the  return  day)  under 
your  seal,  and  the  seals  of  those  by 
whose  oath  you  shall  take  that  inquisi- 
tion, together  witli  this  writ.  Witness, 
etc.  (teste  and  signatures  in  the  usual 
form).     Burr.  App.  590,  §1161. 

rv.    Judgment  in  Nuisance. 

(The  record  is  mrulo  up  in  the  same 
manner  as  in  oniin.'iry  actions,  with 
placita,  pleadings  and  the  usual  entries 

>6 


to  judgment,  which,  if  rendered  for  the 
plaintiff,   is  entered   as   follows): 

Therefore  it  is  considered,  that  the 
said  plaintiff  do  recover  against  the 
said  defendant  his  damages  aforesaid, 
by  the  jurors  aforesaid  in  form  afore- 
said   found,    and    also   dollars 

and   cents   for    his    costs   and 

charges,  by  him  about  his  suit  in  this 
behalf  expended,  by  the  court  now 
here  adjudged  of  increase  to  the  said 
plaintiff',  with  his  assent;  which  said 
damages,  costs  and  charges  in  the  whole 

amount  to dollars  and 

cents.  And  it  is  further  considered, 
that  the  said  nuisance  in  the  said  dec- 
laration described  and  set  forth,  be  re- 
moved by  the  sheriff  of  the  county  of 
(the    county     in     which     the 


nuisance  occurred.  If  there  be  judg- 
ment as  to  the  particular  manner  in 
which  the  nuisance  is  to  be  abated,  it 
must  be  set  forth).  And  let  the  said 
defendant  be  taken,  etc.  Burr.  App. 
532,    §1055;    Yates'    Forms    522. 

V.     Execution  in  Nuisance. 

The    jioople,    etc.,    to    the    sheriff,    etc., 
greeting: 

Whereas  A.  B.  lately  in  our  supreme 
court  of  judicature,  before  our  justices 
thereof,  at,  etc.,  recovered  a  judgment 
against  C.  D.  on  a  writ  of  nuisance, 
that    he    should    recover    of     the     said 

C.   D.  dollars,  as  well  for  his 

damages  by  him  sustained  b}'  the  said 
nuisance,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf 
expended,  adjudged  by  the  said  court 
to  the  said  plaintiff;  and  it  was  further 
considered  by  the  said  court  before  our 
said  justices  that  the  said  nuisance  be 
removed  by  (here  state  how,  according 
to  the  judgment,  and  describe  the  nuis- 
ance to  be  removed,  with  convenient 
certainty);  whereof  the  said  defend- 
ant is  also  convicted  as  ai)penrs  to  us 
of  record;  and  although  judgment  be 
given  as  aforesaid,  yet  execution  there- 
of rcmainelh  still  to  be  done;  now, 
therefore,  we  command  you,  that  (of 
the  goods  and  chattels  of  the  said  C.  D., 
etc.  (as  in  ordinary  fi.  fa.),  and  we 
further  command  you  that)  you  forth- 
with do  remove  (state  according  to 
the  judgmetit),  and  how  you  shall  h;ive 
executed  this  our  writ,  make  a[ipc;ir 
to  our  justices  of  our  supreme  court 
of  jndicaturc  at.  etc.,  on,  etc.  (the  re- 
turn  day),   together   with   this   writ. 
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Witness,    otP.     (tosic     in      I  lie     iisu.il 

form)- 

,  ,  clerks. 

E.   v..  nttoriioy. 

Hurr.  A]. p.  510.  §1040;  Yates'  Forms 
522. 

VI.     Complaints. 

A.     Coinjiiiiiiit      ApaiuRt     Erertrrr     of 

Sldiiuhtcr    flousc,    a    Nuisance, 

HfikiiKj   l>(iin<i;/r,<t. 

I.     That   tho   plaintiff   is,   and  at   the 

times    hereinafter    niontionod    was    (the 

owner  and)   possessed  of  the  house  and 

lot    >.'o.  in  street,   in 

the  city  of 


,  which  ho  inhabited 

with   his  family. 

II.  That  the  defendant  was  also  then 
possessed  of  certain  premises  contigu- 
ous to  (or,  in  the  immediate  vicinity 
of)    those   of   the   plaintiff. 

III.  That    the-    defendant,     in     the 

month   of  ,   18 ,   erected   on 

his  said  premises  a  slaughter  house  and 
cattle  pens,  and  thereafter  kept  and 
slaughtered  therein  large  numbers  of 
cattle  and  hogs,  tliereby  causing  nox- 
ious and  offensive  smells,  and  loud  and 
offensive  noises,  and  tainting  and  cor- 
rupting the  atmosphere,  so  as  to  render 
the  dwelling  house  and  premises  of  the 
plaintiff  unfit  for  habitation,  to  the 
nuisance  of  the  said  dwelling  house 
and  premises  of  the  said  jilaintiff,  and 
to   his   damage  dollars. 

IV.  That  the  defendant 's  violation 
of  this  covenant  has  prevented  other 
lots  in  the  vicinity  from  becoming 
valuable  to  the  plaintiff,  as  they  would 
otherwise  have  done,  and  has  injurious- 
ly affected  their  condition  and  hin- 
dered the  plaintiff  from  selling  them; 
that  the  oflal  and  blood  in  and  carried 
out  from  said  slaughter-house,  and  the 
offensive  smell  created  thereby,  is  a 
nuisance  to  the  vicinity  of  the  said 
premises  and  to  the  plaintiff,  whose 
house  is  adjoining;  to  his  damage 
dollars.      1    Abb.    Forms   475. 

B.     Complaint,   Prayer   for  Judgment 
for    Injunction    Against    Nuis- 
ance, and  for  Damages. 
State    facts    as    in    preceding    forms, 
demanding    judgment    thus:     Wherefore 
the  plaintiff"'   demands   judgment: 

1.  That  the  defendant  be  restrained 
by    injunction    from    erecting    or   using 

the    said    building    as    a    ,    or 

otherwise  to  the  nuisance  of  the  plain- 
tiff, or  permitting  it  to  be  so  used. 

2.  That  the  plaintiff  recover  from 
the    defendant    dollars    dam- 


ages     .'iiul     iiis     costs.       1     Al>li.     I''()rins 

( '.     Conijilaint    Against     Continurr    of 

N  iiisanrc. 
1.      That    the    plaintiff   is,   and   at   tlio 
liiiK's    hereinafter    mentioned    was    (tiifi 
owner  and)   possessed  of  the  house  and 

lot    No.    ,    in    street, 

,   which    he   in- 


'n   the   city   of  

habited  with  his  family. 

IL.      That    ever    since     the    

day  of ,  IS ,  the  defendant 

has  maintained  a  slaughter  house  (ui 
Iiis  premises  contiguous  thereto  (or,  in 
the  immediate  vicinity  thereof),  and  has 
kept  and  slaughtered  therein  large  num 
bers  of  cattle  and  liogs,  thereby  caus- 
ing noxious  and  offensive  smells,  and 
loud  and  otTensive  noises,  and  tainting 
and  corrupting  the  atinosjiliere,  so  as 
to  render  the  dwelling  house  and 
premises  of  the  plaintiff'  unfit  for  habi- 
tation, to  thq  nuisance  of  the  sairl 
dwelling  house  and  premises  of  the  said 

plaintiff,    and    to    his    damage    

dollars. 

III.      Tliat    on    the   day    of 

,  IS ,  the  plaintiff  requested 


the  defendant  to  remove  the  said 
slaughter  house,  or  to  cease  using  it 
for  that  purpose,  but  he  has  not  done 
so. 

IV.  Special  damage,  if  any.  1  Abb. 
Forms  476. 

"VII.    Answers. 

A.  Answer,   Denial  of  Nuisance. 
That   the   defendant's   premises   have 

not  been  used  as  a  slaughter  house  (or 
other  offensive  manner),  as  alleged.  2 
Abb.   Forms   127. 

B.  Denial  of  Act. 

That  the  defendant  did  not  erect  (or 
k-eep  up)  said  (dam),  as  alleged.  2 
Abb.  Forms  128. 

C.  Answer,      Denial      of      rtainli/f's 

Title. 
That    the    plaintiff    was    not,    and    is 
not,    owner    of    (or,    possessed    of)    the 
premises  described  in  the  complaint,  as 
alleged.     2  Abb.  Forma  127. 

D.  Answer,      Alleging       Prescriptive 

Right  To  Maintain  Nuisance. 
"And  for  a  tliird  plea  in  this  be- 
half, the  said  defendants  say  tliat 
the  premises,  whereon  the  injury  alleged 
by  the  plaintiff  is  being  done,  were 
owned  and  possessed  by  the  defend- 
ants, and  those  under  whom  the  de- 
fendants legally  claim,  for  many  years, 
before    the    plaintiff    bec9.me    possessed 
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of  his  title  in,  or  occupied  the  prem-  I 
ises  in  the  declaration  mentioned,  and 
that  defendants,  and  those  under 
whom  they  so  legally  claim,  have  used 
their  aforesaid  property  for  a  brew- 
ery, and  therein  conducted  their  busi- 
ness as  such  for  more  than  twenty 
years,  before  the  commencement  of  this 
suit,  without  suit,  molestation  or  dis- 
turbance by,  or  on  the  part  of  the 
owners  and  occupiers  of  the  said 
property,  now  of  the  plaintiff,  and  dur- 
ing all  that  time  they  had  continued 
to  use  and  carry  on  their  said  trade  as 
brewers,  and  during  all  that  time  the 
said  business  of  brewing  had  thereon 
been  followed,  conducted  and  done  with 
no  more  or  greater  noise,  jarring  or 
agitation,  than  were  necessary  and 
requisite  to  enable  them  to  carry  on 
their  said  business,  and  than  the  plain- 
tiff, and  those  under  whom  he  claims, 
had  been  accustomed  to,  from  said 
cause  and  business,  during  all  that 
time."     Eepp  r.  Berger,  60  Md.  1. 

Vni.    Bill  To  Prevent  Nuisance  Where 
Irreparable  Injury  Would  Ensue. 

That  your  orator  A.  B.  now  is,  and 
for  a  considerable  time  past  has  been, 
possessed  of  a  certain  messuage  or 
dwelling  house,  with  the  appurtenances, 
situate  at  D.,  in  the  county  of  C,  in 
which,  for  twenty  years  last  past,  there 
has  been,  and  still  is  of  right  ought 
to  be.  two  ancient  windows  to  admit 
of  light  and  air,  for  the  convenient 
and  wholesome  use,  occupation,  and  en- 
joj'ment  of  the  said  house.  And  your 
orator  further  showeth  unto  your  hon- 
ors, that  G.  H.,  of,  etc.  (the  defendant 
hereinafter  named)  is  possessed  of  a 
piece  or  parcel  of  land  adjoining  or 
contiguous  to  that  part  of  your  orator's 
said  house  wherein  are  such  windows 
as  aforesaid;  ^and  the  said  C.  T).  has 
lately  begun  to  dig  the  foundation  for 
a  certain  wall  or  building  in  that  part 
of  the  said  piece  of  ground  which  is 
immediately  opposite,  and  is  witliin  the 
space  or  distance  of  four  feet  only 
from  such  part  of  your  orator's  said 
house  as  aforesaid;  and  the  said  O.  H. 
has  already  erected,  or  caused  to  be 
erected,  j'.'irt  of  such  intended  wall  or 
building  of  contdderable  heiglit,  and  ex- 
ceeding the  lieight  of  twenty  feet, 
•which  has  grejitly  darkened  your  ora- 
tor's said  dwelling  house  and  the  ap- 
purtenances, and  prevented  tlio  light 
and  air  entering  your  orator's  said 
house   throntrli    t'^o    "aid    windows,    and 


rendered  the  same  close,  uncomfortable, 
and  unwholesome,  and  unfit  for  the 
habitation  of  your  orator.  And  your 
orator  further  showeth  unto  j'our  hon- 
ors, that,  in  consequence  of  such  pro- 
ceeding on  the  part  of  the  said  G.  H. 
as   aforesaid,   your   orator,   in   or   as   of 

last   term,  brought   an   action 

on  the  case  in,  etc.,  which  has  since 
been  tried,  and  a  verdict  obtained   for 

your  orator,  for  the  sum  of  $ , 

for  the  damages  sustained  by  your 
orator  by  the  erection  of  such  wall  or 
building  as  aforesaid. 

And  your  orator  further  showeth, 
that  your  orator,  both  previously  to, 
and  since  the  determination  of  such  ac- 
tion as  aforesaid,  frequently  by  himself 
and  otherwise  applied  to  the  said  G.  H., 
and  requested  him  not  only  '•o  desist 
from  continuing  to  erect,  but  also  to 
take  down  and  abate  such  wall  or 
building,  and  nuisance,  so  as  to  pre- 
vent your  orator  being  so  injured  there- 
by as  aforesaid,  which  your  orator 
hoped  would  have  been  done.  But  now 
so  it  is,  may  it  please,  etc.,  the  said 
G.  H.  combining,  etc.,  still  proceeds 
in  the  erection  of  the  said  wall  or 
building,  and  he  pretends  that,  as  an 
absolute  owner  of  the  said  piece  of 
ground,  he  has  good  right  to  erect  the 
said  wall  or  building  or  any  part  there- 
of, without  any  interruption  or  preven- 
tion by  or  on  the  part  of  your  orator; 
and  he  also  pretends  that  the  said  wall 
or  building  is  erected  on  an  ancient 
foundation,  and  therefore,  notwith- 
standing it  may  obstruct  your  orator  in 
the'free  enjoyment  of  the  light  and  air, 
which  was  admitted  through  your 
orator's  said  windows,  that  he  is  legally 
entitled  so  to  do.  Whereas  your  orator 
cliarges  the  contrary  thereof  to  be  triie, 
and  that  the  said  G.  H.  is  only  entitled 
to  exercise  such  acts  of  ownership  in 
and  upon  the  said  piece  of  ground  as 
are  legal  and  proper,  and  not  to  erect 
a  wall  or  building  so  near  to  your 
orator's  messuage  and  dwelling  house 
as  to  obstruct  his  ancient  windows,  and 
become  a  nuisance  to  your  orator;  and 
that  even  if  the  said  wall  or  building 
be  erected  on  an  ancient  foundation, 
but  which  your  orator  nowise  admits, 
yet  the  said  premises  being  so  far  dis 
tant  from  L.,  no  right  or  privilege, 
to  the  injury  or  prejudice  of  your 
orator,  by  reason  thereof,  attaches  to 
the  said  G.  H.,  as  such  nwner  of  the 
said  piece  of  ground  as  aforesaid.  And 
your  orator  further  chargps,  that   from 
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(ho  slijjlit  aiul  porishablo  inatori;ils  of 
which  tlio  said  wall  or  buililinp  is  com- 
I>osod,  the  same  is  in  jjroat  and  con- 
stant danRor  of  fallinp:  and  doin>»  con- 
siderable injury  to  your  orator,  as  the 
said  G.  H.  well  knows,  but  neverthe- 
less he  persists  in  his  intention  of  con- 
tinuinjj  such  erection,  wliich  will  ren- 
der the  said  wall  or  building  much  more 
injuriovis  and  dangerous  to  your  orator 
than  the  same  now  is,  unless  he  shall 
be  restrained  therefrom  by  tnc  order 
and  injunction  of  this  honorable  court. 
And  that  the  said  G.  H.  may  make  a 
full  and  true  disclosure  and  discovery 
of  and  concerning  tiie  several  matters 
aforesaid;  and  that  the  said  G.  H.  may 
be  restrained,  by  the  order  and  injunc- 
tion of  this  honorable  court,  from  pro 
ceeding  in  the  erection  of  the  said  wall 
or  building;  and  that  he  may  be  de- 
creed to  obviate  and  abate  the  said 
nuisance,  so  as  to  render  your  orator's 
enjoyment  of  his  said  dwelling  house, 
with  the  appurtenances,  as  safe,  whole- 
some, and  fit  for  your  orator 's  habita- 
tion as  the  same  was  previously  to  the 
commencement  of  the  erection  of  such 
wall  or  building  as  aforesaid.  (And  for 
general  relief.)  May  it  please,  etc. 
(  Knd  with  praying  an  injunction  in  the 
terms  of  the  prayer,  and  praying  pro- 
cess, etc.)  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2070. 

IX.     Decrees. 

A.  Interlocutory  Decree,  Ordering 
Reference  for  Experiments  as 
to  Extent  of  Nuisanco. 

And  now  this  cause  coming  on  to 
be  heard,  etc.,  etc.,  it  is  ordered  by  the 
court,  that  it  be  referred  to  T.  R.,  esq., 
as  master,  with  directions  to  ascertain 
and  report  to  this  court  upon  the  evi- 
dence in  the  cause,  and  such  other  evi- 
dence as  he  may  deem  necessary,  and 
such  experiments  as  he  may  choose  to 
direct,  to  what  extent,  if  any,  the 
erection  of  the  Albion  dam  has  ob- 
structed or  does  obstruct  the  nat- 
ural flow  of  the  water  from  the 
plaintiff's  mill  and  lands,  and  to 
what  extent  it  will  be  required  to 
be  lowered,  if  an}-,  in  order  to  restore 
the  flow  of  said  water  to  its  state  be- 
fore said  erection;  and  that  he  have 
authority  to  summon  witnesses,  admin- 
ister oaths,  and  exercise  all  the  usual 
powers  of  master  in  chancery  in  such 
cases,   and    that   he    have    authority   in 


particular  to  direct  the  parties  to  stop 
their  several  mills  if  necessary,  in  or- 
der that  all  such  exi>eriments  as  the 
master  may  think  recpiisite  to  be  made 
may  be  made,  and  for  the  same  pur- 
pose, if  necessary,  to  direct  that  the 
dam  may  be  lowered  and  jiotids  drawn 
ofT,  and  to  compel  the  obedience  of  the 
said  parties  to  all  orders  made  by  him 
in  the  necessary  discharge  of  the 
duties  of  his  appointment.  And  that 
he  may  report  to  this  court  of  his  do- 
ings in  the  premises,  when  he  shall 
have  performed  the  duties  of  his  said 
appointment. 

And  the  said  master  is  in  the  mean- 
time specially  directed  to  proceed  im- 
mediately to  ascertain  by  actual  ex- 
periments, conducted  by  skilful  en- 
gineers, to  be  chosen  by  himself  and 
with  notice  to  the  parties,  the  effect  on 
the  plaintiffs'  works  of  lowering  the 
Albion  dam  to  the  height  at  which  it 
stood  before  the  erection  thereon  of 
LS28,  that  is  to  say,  two  feet  below 
its  present  height,  that  these  experi- 
ments be  made  at  different  states  of 
the  river,  so  as  to  show  the  effect 
aforesaid  at  those  several  states  re- 
spectively, that  the  master  have  author- 
ity to  direct  the  defendants  to  draw 
off  the  water  in  their  pond,  by  gates 
or  by  reducing  the  height  of  the  dam 
or  by  any  other  means  so  that  the 
said  exjieriments  may  be  fully  and  sat- 
isfactorily made,  at  the  said  several 
depths  of  water  in  the  river.  That  the 
said  master  cause  these  experiments  to 
be  made  forthwith,  and  that  he  report 
the  result  thereof  specially  to  this 
court.  And  that  the  master  have  also 
authority  by  such  experiments  to  ascer- 
tain the  effect  of  lowering  said  dam 
to  intermediate  stages  less  than  two 
feet,  at  the  said  several  states  of  the 
w^ater;  and  that  he  have  authority  to 
direct  and  order  both  parties  to  stop 
their  respective  works  if  necessary,  and 
to  do  and  perform  whatever  he  may 
judge  necessary,  in  order  to  render  such 
experiments  complete  and  satisfactory. 

Ordered  as  above. 
Nov.  Term,  1833.  B.  C,  clerk. 

The  parties  agree  that  S.  B.  C.  and 
R.  S.  R.  be  the  engineers  to  be  em- 
ployed by  the  master. 

Witness,  B.  C,  clerk. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2311,  2312. 
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B.  Decree  for  Abating  and  deducing 
a  Mill-Dam  Tf'hich  Caused  the 
Water  To  Flow  Back  on  Mills 
Above;  But  so  Framed  as  to 
Conclude  Neither  Party  as  to 
the  Eight  To  liaise  Flash 
Boards  in  the  Bam  in  Certain 
States  of  the  Eiver.  Injunction 
Not  Again  To  Raise  Dam  so 
Seduced. 
(Final  decree.)  This  cause  came  on 
again  to  be  heard  upon  the  master's 
report,  and  the  exceptions  taken  there- 
to by  the  parties  respectively,  and  was 
argued  by  counsel.  On  consideration 
whereof,  it  was  ordered,  adjudged,  and 
decreed  by  the  court,  that  the  excep- 
tions of  the  said  parties  respectively 
be,  and  the  same  are  hereby  overruled, 
and  that  the  said  report  do  stand  in 
all  matters  confirmed  except  as  herein- 
after stated.  And  it  not  appearing  by 
the  answers  of  the  defendants  that  they 
assert  any  right  or  title  to  the  Eel 
dam,  in  the  said  answers  stated,  under 
the  owners  thereof,  by  operation  of 
law  or  otherwise,  nor  what  the  true  na- 
ture and  extent  of  the  right  and  title 
of  the  said  owners  of  said  Eel  dam 
were  and  are:  It  is,  thereupon,  further 
ordered,  adjudged,  and  decreed,  that 
the  said  Albion  dam  in  the  said  plead- 
ings mentioned  ought  to  be  reduced 
from  its  height,  at  the  time  of  the 
filing  of  the  plaintiff's  bill,  the  space 
of  twenty-four  inches  from  the  top 
thereof,  as  a  nuisance  to  the  privileges 
and  mills  of  the  plaintiffs  in  the  same 
bill  mentioned,  and  in  violation  of  their 
rights  thereto;  and  tiie  said  defend- 
ants are  hereby  ordered  to  abate  and 
reduce  the  said  Albion  dam  the  said 
twenty-four  inches  accordingly,  witliin 
forty  days  from  the  entering  of  tiiis 
decree.  And  it  is  further  ordered,  ad- 
judged, and  decreed,  that  the  said  de- 
fendants, their  heirs  and  assigns  be, 
and  they  hereby  are,  perpetually  en- 
joined, after  the  same  Albion  dam  is 
so  abated  and  reduced  as  aforesaid, 
never  thereafter  to  raise  the  same  dam 
above  the  level  to  which  the  same  shall 
be  80  abated  and  reduced  as  aforesaid. 
And  it  is  further  adjudged  and  decreed 
that  a  writ  of  injunction  do  issue  forth- 
with against  the  defendants,  command 
ing  tliern  to  comply  with  all  and  singu- 
lar the  premises  ho  enjoined  upon  tlicm. 
And  inasrinu'h  as  it  ap|>ears  from  the 
master's  report  tJiat  in  low  stati's  of 
the  river,  when  it  is  not  obstructed  by 
anow   and    ice,    the    defendants     might, 


'  without  injury  to  the  plaintiffs,  put 
flashboards  on  their  dam  sixteen  inches 
and  one-half  wide,  and  the  same  keep 
up,  until  the  water  in  the  river  flows 
over  the  top  of  them  with  their  pres- 
ent mill  gates  drawn,  and  it  is  not  the 
intent  of  the  court,  in  any  manner, 
to  act  upon  this  part  of  the  said  re- 
port, but  to  leave  the  parties  respect- 
ively to  their  respective  rights  in  re- 
gard thereof  in  the  same  manner  as  if 
the  same  were  not  stated  in  the  same 
report;  it  is  further  ordered  and  de- 
clared, that  no  part  of  this  decree  is 
to  be  construed  in  any  manner  to  atlirm 
or  deny  the  right  of  the  defendants  to 
put  up  such  flash-boards;  but  the  parties 
are  left  to  their  respective  riglits  in 
the  premises,  as  if  the  same  were  not 
stated  in  the  report. 

And  it  is  further  ordered  and  de- 
creed, that  the  plaintiffs  do  recover 
their  costs  in  the  premises.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2310;  Mann  v. 
Wilkinson,  2  Sumn.  273,  16  Fed.  Cas. 
No.  9,036. 

C.  Decree  Staying  Pollution  of 
Stream. 

This  court  doth  order,  that  a  per- 
petual injunction  be  awarded  to  restrain 
the  local  board  of  health  for  the  town 

of ,  their  agents,  servants,  and 

workmen,  from  causing  or  permitting 
to  pass  any  sewage,  filth,  or  other  of- 
fensive matter,  either  solid  or  liquid, 
down  or  through  any  sewer  or  drain 
into  the  river  W.,  in  the  bill  mentioned, 
to  the  injury  of  the  plaintiff.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2309;  2 
Seton   Dec.    (Eng.   ed.   18G2)   894. 

X.     Indictments. 

A.  Indictment  for  Nuisance,  Main- 
taining Dam  at  Outlet  of  Lake. 
State    of    New    York,    Ontario    county, 

ss: 

The  jurors  for  the  people  of  the 
state  of  New  York  and  for  tlie  body 
of  the  county,  to-wit.  Henry  Smith,  etc., 
etc.,  being  sworn  and  charged  to  inquire 
for  the  peojile  of  the  said  state,  and 
for  the  body  of  the  county  aforesaid, 
upon  their  oath,  present,  that  .lames 
L.    Munson   and   Jacob   Ansberger,   late 

of  the  town  of  in  the  county 

aforesaid,  on  the  first  day  of 


in   the  year  of  our  Lord  one  thousand 

eiglit  hundred  and  ,  with  force 

niid   arms,  at  the  town   of  ,  in 

t  lie  county  aforesaid,  being  possessed 
of  a  certain  mill  ami  niilldam,  wliicli 
said     mill    and      mill  dam      were     built, 
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crootoil  ami  niaiiit.iini'il  by  the  saiil 
James  L.  Muiison  ami  Jacob  Ansborgor, 
across  a  certain  outlet  and  coniinon 
wntorcourso  calloil  "  I'anamlaisua  Out- 
lot."  near  a  certain  place  called  "  C'an- 
sndaiiiua,"  in  said  county,  which  con- 
tinually and  during  said  time,  and  at 
all  times  of  the  year,  hath  run  and 
boon  used  and  accustomed,  and  of  ri^lit 
oufjht,  without  any  obstruction  or  im- 
pediment, to  run  out  of  a  certain  lake 
called  "Canandaigua  Lake,"  situate 
and  being  in  said  county  within  its 
natural  banks,  through  the  lands  and 
premises  of  divers  good  and  lawful 
citizens  of  the  state  of  New  York. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  James  L.  Munson  and  Jacob 
Ansberger,  being  so  possessed  of  a  cer- 
tain mill  and  mill-dam  with  their  ap- 
purtenances, situate  near  and  adjacent 
to  a  certain  common  hignwa}'  and  pub- 
lic road,  and  the  dwelling  houses  of 
divers  of  the  good  citizens  of  the  state 
of  New  York,  at  the  town  and  in  the 
county   aforesaid,    on    the    first    day    of 

in   the   year  of  our  Lord  one 

thousand   eight   hundred   and  , 

and  on  divers  days  before  and  since 
that  day,  by  so  building,  erecting  and 
maintaining  the  said  mill,  and  the  said 
mill-dam  being  so  as  aforesaid  built, 
erected  and  maintained  across  the  said 
outlet  and  common  watercourse,  as 
aforesaid,  did  injuriously,  unlawfully 
and  maliciously  obstruct  the  water  in 
its  said  ancient  course,  so  that  it  did 
not  run  at  it  was  used  and  accustomed 
to  do,  but  by  means  thereof  and  there- 
by, injuriously,  unlawfully  and  mali- 
ciously, did  permit  and  cause  the  said 
water  of  the  said  mill-dam  to  overflow 
the  natural  banks  of  the  said  ancient 
and  common  watercourse,  upon  either 
side  and  on  both  sides  of  the  said 
watercourse,  and  to  flow  back  upon  to 
a  great  distance,  to-wit,  for  the  dis- 
tance of  five  miles  on  either  side  and 
on  both  sides  of  the  said  watercourse. 
and  overflow  and  cover  and  submerge 
the  lands  of  the  good  and  lawful 
citizens  of  the  state  of  New  York,  there 
lying  and  situate  adjacent  thereto,  on 
either  side  and  on  both  sides  of  the 
said  watercourse,  so  that  by  reason 
thereof  the  same  could  not  be  culti- 
vated, by  means  whereof  the  mud,  |  eighth  day  of  March,  A.  D.  1870,  with 
wood,  leaves,  brush,  and  animal  and  j  force  and  arms,  at  Jackson  township, 
vegetable  substances,  and  other  filth,  in  said  county  of  Ashland  and  8tate 
collected  and  brought  down  the  chan-  of  Ohio,  knowingly  and  unlawfully  did 
nel  of  the  said  watercourse,  and  from  obstruct  and  incumber  the  public  high- 
See  "How  To  Use  This  Volume,"   Introduction,  page  v. 


the  waters  of  the  said  lake,  by  tho 
natnial  flowing  of  the  waters,  then  be- 
came and  were,  during  all  the  time 
aforesaid,  collected  and  accnniulated  in 
largo  quantities  in  the  channel  of  the 
said  watercourse,  by  tho  natural  flow- 
ing of  the  waters,  and  on  the  lands  and 
premises  overflowed,  covered  and  sub- 
merged, as  aforesaid;  and  tho  said  mud, 
wood,  leaves,  brush,  and  animal  and 
vegetable  substances,  and  other  filth 
so  there  collected  and  brought  down 
the  channel  of  the  said  watercourse, 
and  by  the  waters  of  tho  said  lake, 
became  and  were,  and  still  are  very  of- 
fensive, and  the  waters  became  and  are 
corrupted,  and  by  means  whereof  and 
from  the  action  of  the  same  upon  tho 
said  mud,  wood,  leaves,  brush,  and  the 
animal  and  vegetable  substances,  and 
other  filth  brought  down  the  channel 
of  the  said  watercourse,  and  upon  the 
vegetable  substances  then  growing  ui)on 
the  margin  of  the  said  watercourse,  and 
upon  the  said  lands  overflowed  and  sub- 
merged as  aforesaid,  and  by  the  alter- 
nate rise  and  fall  of  the  water  in  the 
said  pond  and  upon  the  said  adjacent 
lands,  the  said  mud,  wood,  leaves,  brusn, 
and  the  animal  and  vegetable  sub- 
stances and  water,  so  as  aforesaid  col- 
lected, became  stagnant,  putrid  and 
noxious,  from  whence  unwholesome 
damps,  fogs  and  smells  did  arise,  where- 
by the  air  was  greatly  corrupted  and 
infected,  to  the  great  damage  and  com- 
mon nuisance  of  all  the  good  and  law- 
ful citizens  of  the  state  of  New  York 
dwelling  thereabouts,  and  all  others 
passing  and  repassing  on  the  said  high- 
way and  near  the  said  highway  and 
near  the  said  stagnant  waters,  and 
against  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state 
of  New  York  and  their  dignity.  Mun- 
son V.  People,  5  Park.  Cr.  (N.  Y.)   16. 

B.     Indictment   Obstructing    Highway 
by  Maintaining  Fence. 

"That  Chester  C.  Matthews  and  Ben- 
jamin Buzzard,  late  of  said  county,  on 
the  thirtieth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-nine,  and  from  that 
day  until  the  commencement  of  pro- 
ceedings herein,  to-wit,  on  the  twenty- 
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vr&y,  to-wit,  a  certain  county  road, 
duly,  lawfully,  and  regularly  laid  out, 
opened,  worked,  and  used  as  a  public 
highway  by  the  people  and  citizens  of 
the  State  of  Ohio,  and  which  said  pub- 
lic highway  is  situate  in  the  township 
of  Jackson,  and  in.  said  county  of 
Ashland  and  State  of  Ohio,  by  then 
and  there  causing  and  permitting  to 
stand  and  remain  in  said  public  high- 
way a  fence  of  rails,  which  said  fence 
the  said  Chester  C.  Matthews  and  Ben- 
jamin Buzzard  placed  and  caused  to 
be  placed  in  said  public  highway,  know- 
ingly and  unlawfully,  and  with  intent 
to  obstruct  and  incumber  the  same, 
■  to  the  great  damage  and  common 
nuisance  of  the  citizens  and  people  of 
the  county  of  Ashland,  and  the  citizens 
and  people  of  the  State  of  Ohio." 
Miitthews  &  Buzzard  v.  State,  25  Ohio 
St.  536, 

Note. — Held  sufficient  under  the  stat- 
ute without  an  averment  tliat  the  pub- 
lic   were   actually    hindered. 

C.     Affidavit     Charging     Maintenance 
of  Nuisance. 

"Henry  Jones,  being  duly  sworn,  on 
his  oath  swears,  that  on  or  about  the 
24th  day  of  July,  1876,  at  said  county, 
and  near  the  city  of  Madison,  and  at 
divers  other  times  before  said  day  and 
the  commencement  of  this  action,  at 
and  near  the  dwelling  houses  of  affiant 
and  divers  citizens  of  said  place  and 
county,  said  Moses  did  unlawfully 
maintain,  and  cause  and  procure  to  be 
maintained,  a  slaughter  house,  for  the 
purpose  of  slaughtering  cattle,  and 
boiling  the  entrails  and  offal  of  the 
cattle;  and  the  said  Moses  did,  on 
the  day  and  year,  at  the  place  afore- 
said,  and  on  divers  other  days  and 
times  before  the  commencement  of  this 
action,  unlawfully  kill  and  slaughter 
cattle,  and  boil  entrails  and  offal,  and 
cause  and  procure  tlie  slaughtered  cat- 
tle, and  the  entrails  and  offal  of  the 
same  to  be  boiled,  to  the  injury  of 
divers  citizens,  near  said  slaughter 
house  as  aforesaid;  by  reason  where- 
of divers  noisome,  offensive  and  un- 
wholesome smokes,  smells  and  stinks, 
during  the  lime  aforesaid,  were  from 
tliem  emitted,  so  that  the  air  then  and 
there  was  filled  and  impregnated  with 
.xaid  smokes,  smells  and  stinks,  and 
made  offensive,  uncomfortable  and  un- 
wholesome to  the  citizens  near  said 
slaughter  house."  Moses  v.  State,  58 
Ind.    185. 


Note. — Held  to  describe  a  public 
nuisance   under   the   statute. 

D.     Affidavit,      Maintaining      Smoke- 
stack of  Insufficient  Height. 

"Frederick  Dalman  being  duly  sworn, 
upon  his  oath  says  that  on  the  first 
day  of  December,  A.  D.  1S96,  at  the 
county  of  Allen  and  State  of  Indiana, 
Mary'  L.  Smith  and  John  C.  Fulk  did 
then  and  there,  and  on  divers  other 
days,  both  before  and  since  said  time, 
and  up  to  the  date  of  this  prosecution, 
unlawfully  erected,  continued  and  main- 
tained in  the  city  of  Ft.  Wayne  and 
State  of  Indiana,  at,  near,  and  among 
the  dwelling  houses  of  the  divers  in- 
habitants of  the  said  city,  a  certain 
smoke-stack,  projecting  from  a  build- 
ing used  by  the  said  Mary  L.  Smith 
and  John  S.  Fulk,  as  a  grist,  feed, 
and  flour  mill,  such  stack  being  con- 
nected with  a  furnace  witliin  said 
building  and  used  for  the  carrying 
away  of  smoke  and  soot  produced  by 
the  burning  of  coal,  wood  and  corn- 
cobs in  such  furnace,  the  said  Mary 
L.  Smith  and  John  C.  Fulk  main- 
taining such  stack  at  an  elevation  not 
sufficient  to  carry  away  the  soot  and 
smoke  discharged  from  the  same,  by 
reason  whereof  unwholesome  smokes 
and  gases  and  great  quantities  of  soot, 
which  issue  from  such  stack,  tlien  and 
there  are  carried  to  the  ground  and 
into  the  streets,  to-wit,  yards,  veran- 
das, and  residences  of  the  inhabitants 
there  residing,  thereby  rendering  the 
air  unwholesome,  uncomfortable  and 
injurious  to  the  health  and  offensive 
to  the  senses,  while  the  free  use  of 
the  property  of  said  inhabitants  is 
thereby  obstructed,  and  the  comfort- 
able enjoyment  thereof  prevented,  to 
the  great  damage  and  common  nuis- 
ance of  all  the  inhabitants  of  the  said 
city,  and  State  there  being,  residing 
and  passing  through  and  along  said 
street,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  State  of  Indiana.  (Signed) 
Frederick  Dalman.  Subscribed  and 
sworn  to  before  me  this  10th  day  of 
December,  T^OH.  Henry  P.  Scherer, 
Mavor  and  Ex-ofTicio  J."  P."  Fulk  r. 
State,   19   Ind.  App.  356,  40  N.   E.  465. 

Notr. — 'Reversed  and  a  new  trial 
granted  because  of  failure  to  prove 
the  olleg.'ition  that  the  stack  was  of 
insufficient   height,   thiiiij.;li   it    might   be 
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imiiKitorial   tn  tlu>  siilVn'lciu-y  of  tlio  af- 
fidavit. 

Nl'L  TlKIi  CX)Kl'OlJAT10N.— S.'o  COR- 
PORATIONS. 


NUIi  TIEL  RECORD. 

CK0S8-K  KFKR  EXi '  i:S : 

Gfnk.ral   Lssue  and   General   J)knial: 

IMoa  of  Nul  Tiel  Record. 
Eeplioation  and  Rei'IA': 

Replication  in  Trover  to  rica  of  Nni 

Tiol    Record ; 
Roi>lioatiou  of  Nul  Tiel  Roi-ord. 
Res  .IrnicATA: 

Replication    of    N\il    Tiel    Record    to 
Plea  of  Judgment  Recovered. 


OATH, 

CROSS-REFERENCES: 
Coroner's  Inquest: 

Oath   to   Foreman   of   Jury; 
Oath   to  Juror; 
Oath   to   Witness. 
Guardian  and  Ward: 

Oath   of   Guardian   on   Sale   of   Land 
of  Minor. 
Preliminakv   Fxamination  : 

Oath  to  Complaining  Witness  on  Pre- 
liminary  Examination. 
References: 

Oath   of  Referee. 


OBJECTIONS   AND   EXCEPTIONS. 

CROSS-R  EFKREXCES  : 
Bills  of   Exceptions: 

Defendant's    f-5ill    of    Exceptions     to 
Charge  to  Jury; 

Plaintiff 's     Bill     of     Exceptions     to 
Charge  to  Jury; 

Bill   of   Exceptions,   Decision   Reject- 
ing  Evidence; 

Bill    of    Exceptions    to    Decision    Ad- 
mitting  Evidence; 

Bill    of     Exceptions     Setting     Forth 
Pleadings; 

Bill  of  Exceptions  Prepared  for  Set- 
tlement; 

Bill  of  Exceptions,  Florida  Supreme 
Court; 

Evidentiary  Bill  of  Exceptions,  Flor- 
ida Supreme  Court; 

Indorsement    on    Bill    of   Exceptions; 

Notice  of  Settlement  of  Bill  of  Ex- 
ceptions; 

.ludge's  Certifieate  to  Bill  of  Excep- 
tions. 


Equity  .Turisdiction  and  Procedure: 

Kxceptions    to    Answers     for      iiisulli- 

ciciicv    (a,    b) ; 
i'^xceptions  to  Examination  of  Party; 
Kxceptions   to   Rejtort   of   Master. 
FiNDiNcs  and  Conclusions: 

Notice  of   Exceptions  to  Findings   of 

Fact. 


OBSCENITY. 

I.  Indictment     for     Selling     Obscene 

Print,  sss 

II.  Infonnation   for  Selling  and  Pub- 

lishing Obscene  Literature,  SS-9 

III.  Exhibiting  Obscene  Painting,  SSJ) 

IV.  Indictment  for  Indecent  Exposure, 

8S9 

CROSS-REFERENCE: 

Post-office  : 

Indictment  for  Mailing  Obscene  Mat- 
ter; 
Indictment      for      Mailing       Obscene 
Book. 

I.    Indictment  for  Selling  an  Obscene 
Print. 

Middlesex,  to-wit — The  jurors  for  our 
lady  the  queen  upon  their  oath  pre- 
sent, that  J.  S.,  late  of  the  parish  of 
B.,  in  the  county  of  M.,  bookseller, 
being  a  scandalous  and  evil-disposed 
person,  and  devising,  contriving,  and 
intending  the  morals  as  well  of  youth 
as  of  divers  other  liege  subjects  of 
our  said  lady  the  queen  to  debauch 
and  corrupt,  and  to  raise  and  create  in 
their  minds  inordinate  and  lustful  de- 
sires, and  the  clergy  of  this  kingdom 
to  bring  into  great  contempt,  hatred, 
scandal,  infamy,  and  disgrace  on  the 
third  day  of  August,  in  the  ninth  year 
of  the  reign  of  our  sovereign  lady 
Victoria,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, in  a  certain  open  and  public  shop 
of  him  the  said  .T.  S.,  there  situate, 
unlawfully,  wickedly,  maliciously,  and 
scandalously  did  sell  and  utter  to  one 
J.  M.,  a  certain  lewd,  wicked,  scan- 
dalous, and  obscene  print  or  paper,  en- 
titled "The  Parson  receiving  Tithes 
in  kind,"  representing  a  man  in  the 
habit  of  a  clergyman,  in  an  obscene 
impudent,  and  indecent  posture  with 
a  woman;  and  which  said  lewd,  wicked, 
scandalous,  and  obscene  print  or  paper 
is  contained  in  a  certain  printed 
pamphlet  then  and  there  uttered  and 
sold  by  him  the  said  J.  S.  to  the  said 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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J.  N.,  entitled  "The  Covent  Garden 
Magazine,  or  Amorous  Eepository,  cal- 
culated solely  for  the  Entertainment 
of  the  Polite' World,  for  April,  1773;" 
to  the  manifest  corruption  of  the  mor- 
als as  well  of  youth  as  of  other  liege 
subjects  of  our  said  lady  the  queen, 
to  the  great  scandal,  infamy  and  dis- 
grace of  the  clergy  of  this  kingdom, 
in  contempt  of  our  said  lady  the  queen 
and  her  laws,  to  the  evil  example  o± 
all  others  in  the  like  case  offending,, 
and  against  the  peace  of  our  lady  the 
said  queen,  her  crown  and  dignity. 
Archb.   Cr.   PI.   534. 

II.  Information,  Publishing  and  Selling 

Obscene  Literature. 

"Frank  lloledger  is  liereby  charged 
with  the  crime  of  publishing,  editing 
and  selling  obscene  and  indecent  lit- 
erature, committed  as  follows,  to-wit: 
That  on  the  12th  day  of  January,  A. 
D.  1895,  at  the  county  of  Spokane  and 
state  of  Washington.  Frank  lloledger 
then  and  there  being,  did  then  and 
there  knowing!}',  unlawfully,  malicious- 
ly, scandalously  and  feloniously  com- 
pose, edit,  print,  sell,  distribute  and 
offer  for  sale  and  distribution  a  cer- 
tain lewd,  scandalous,  obscene  and  in- 
decent newspaper  of  the  date  of  Jan- 
uary 12th,  1895.  commonly  known  as 
the  Spokane  Sunday  Sun.  Contrary  to 
the  statute,"  etc.  '  State  r.  Holedger, 
15   Wash.  443,  46  Pac.  652. 

Note. — Held   siiflicieut   under   statute. 

III.  Indictment,    Exhibiting    Obscene 
Painting. 

"The  Grand  Inquest  of  the  Com- 
monwealth of  Pennsylvania,  inquiring 
for  the  city  of  Pliil.ide'ptiia,  upon  their 
oatha  and  allirmations  respectively  do 
present,  that  Jesse  Sharpjess.  late  of 
the  same  city  yeoman,  John  Haines, 
late  of  the  same  city  yeoman,  George 
Haines,  late  of  the  same  city,  yeo- 
man, John  Steel,  late  of  the 
same  city  yeoman,  Ephraim  Mar- 
tin,    late     of     the     same   city    yenman, 

and   Mayo,    also    late    of    the 

same  city  yeoman,  being  evil  disposed 
per.sons,  and  designing,  contriving,  and 
intending  the  morals,  as  well  of  youth 
as  of  divers  other  citi/yons  of  this 
commonwealth,  to  debauch  and  corrupt, 
and  to  raise  and  create  in  their  minds 
inordinate  and  lustful  desires,  on  tho 
first  day  of  Marfh.  in  the  year  one 
thousand  eight  hundred  and  fifteen,  at 
the  city  afore.said,  and  within  the  .jur- 
isdiction   of    this    court,    in    a    certain 


house  there  situate,  unlawfully,  wicked- 
ly, and  scandalously  did  exhibit,  and 
show  for  money,  to  persons,  to  the 
inquest  aforesaid  unknown,  a  certain 
lewd,  wicked,  scandalous,  infamous, 
and  obscene  painting,  representing  a 
man  in  an  obscene,  impudent,  and  in- 
decent posture  with  a  woman,  to  the 
manifest  corruption  and  subversion  of 
youth,  and  other  citizens  of  this  com- 
monwealth, to  the  evil  example  of  all 
others  in  like  case  offending,  and 
against  the  peace  and  dignity  of  the 
commonwealth  of  Pennsylvania."  Com. 
v.   Sharpiess,   2   Serg.   &  R.    (Pa.)   91. 

Note. — In  the  opinion  it  was  said: 
"Must  the  indictment  describe  minute- 
ly, the  attitude  and  posture  of  the 
figures?  I  am  for  paying  some  re- 
spect to  the  chastity  of  our  records. 
These  are  circumstances  which  may  be 
well    omitted." 

rV.  Indictment  Against  Man  for  Pub- 
licly Exposing  His  Naked  Per- 
son (a). 
Middlesex,  to-wit:  The  jurors  for 
our  lady  the  queen  upon  their  oath 
present,  that  J.  S.,  late  of  the  parish 
of  B.,  in  the  county  of  M.,  laborer, 
being  a  scandalous  and  evil-disposed 
person,  and  devising,  contriving,  and 
intending  the  morals  of  divers  liege 
subjects  of  our  lady  the  queen  to  de- 
bauch and  corrupt,  on  the  third  day 
of  August,  in  the  ninth  j'ear  of  the 
reign  of  our  sovereign  lady  Victoria, 
at  the  parish  aforesaid,  in  the  county 
aforesaid,  on  a  certain  public  and  com- 
mon highway  there  situate,  in  the 
presence  of  divers  liege  subjects  of 
our  said  lady  the  queen  then  and  there 
being,  and  within  sight  and  view  of 
divers  other  liege  subjects  through  and 
on  the  said  highwa}"-  then  and  there 
passing  and  repassing,  unlawfully, 
wickedly,  and  scandalously  did  expose 
to  the  view  of  the  said  persons  so 
present,  and  so  jiassing  and  repassing 
as  aforesaid,  the  body  and  person  of 
him  the  said  J.  S.  naked  and  uncovered, 
for  a  long  space  of  time,  to-wit,  for 
the  space  of  one  hour;  to  the  great 
scandal  of  the  said  liege  subjects  of 
our  said  lady  the  queen,  to  the  mani- 
fest corruption  of  their  morals,  in 
contempt  of  our  said  lady  the  Queen 
and  her  laws,  to  the  evil  example  of 
all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  lady  the 
(|ueen.  Ihm-  crown  and  dignit.v.  Archb. 
Cr.  PI.  655. 
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Indictment  Atjainst  a  Mivi  for  riihlich/ 
A"j-/)cwi/i«/  llis  ^'akcd  Person  (b). 
"That  A.  M.  Bauguoss,  on  the  *2Sth 
day  of  .luiu',  1SJ>7,  at  the  townsliip 
of  Madison,  in  the  county  of  Leo  ami 
state  aforesaid,  did  wilfully,  unlawful- 
ly, and  designedly  make  an  open,  in- 
decent, and  obscene  exposure  of  his 
jterson  in  a  public  place,  to-wit,"  etc. 
State  r.  Bauguess,  lOG  Iowa  107,  7C 
N.  W.  oOS. 
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I.  Indictment    for    Resisting    Officer, 

Common  Law  Form,  SiU) 

II.  Information,   Resisting  Public   Of- 

ficer, Statutory,  bW 

III.  Indictment  for  Impeding  Officer 
in  Execution  of  Civil  Process,  S90 

IV.  Indictment,  Assault  on  Officer,  890 

V.  Indictment,  Resisting  Officer  Serv- 

ing Process,  Sitl 

VI.  Indictment,  Resisting  Receiver 
Appointed  by  Court,  S91 

VTI.  Indictment  for  Interfering  With 
Witness,  Advising  Non-attend- 
ance, syi 

VIII.  Indictment,  Interfering  With 
Witness,  Administering  Intox- 
icants, 892 

CEOSS-EEFERENCES : 
Embracery  : 

Indictment  for  Embracery,  Attempt- 
ing To  Influence; 
Indictment    for    Embracery,   Offer   of 

Specific   Property; 
Indictment  for  Embracery,  Indefinite 
Offer    of    Gain,   Defendant    Not     a 
Party. 
EiOT: 
Indictment  for  Eiot,  Obstructing  Jus- 
tice. 

I.  Indictment  for  Resisting  Officer, 
Common  Law  Form. 
"That  Prince  Howen,  with  force  and 
arms,  etc.,  in  and  upon  one  Samuel  G. 
Gordon  an  assault  did  make,  the  said 
Samuel  G.  Gordon  then  and  there  be- 
ing a  peace  officer,  to-wit,  a  police- 
man of  the  city  of  Charleston,  an  in- 
corporated city  in  the  county  and  state 
aforesaid,  and  then  and  there  being 
in  the  lawful  discharge  of  his  duty 
as  such  policeman,  and  the  said  Prince 
Bowen  then  and  there  well  knowing 
the  said  Samuel  G.  Gordon  to  be  a 
policeman    as    aforesaid,    and    him    the 


said  Samuel  C.  Gordon  did  then  and 
tlu're  beat,  bruise,  wounil,  and  ill-treat, 
and  did  then  and  there  resist,  obstruct, 
hinder,  and  oppose  the  said  Samuel 
(.i.  (lordoii  in  the  discharge  of  his  duty 
as  said  policeman,  etc."  State  V. 
Bowen,   17   S.   C   58. 

II.  Information   for   Resisting  Public 

Officer,  Statutory. 

"That  the  said  Jamea  liuut,  on  the 
twenty-second  day  of  August,  1897, 
at  the  county  and  state  aforesaid,  did 
wilfully,  unlawfully,  and  feloniously  re- 
sist, delay,  and  obstruct  one  C.  Shanks 
in  the  discharge  and  attempt  to  dis- 
charge his  duties  as  a  public  officer, 
he,  the  said  0.  Shanks,  being  then 
and  there!  a  duly  appointed,  qualified, 
and  acting  deputy  sheriff  of  Los  Angeles 
county  and  being  then  and  there  en- 
gaged as  such  deputy  sheriff  in  arrest- 
ing James  Hunt,  who  was  then  and 
there  wilfully  and  unlawfully  disturb- 
ing the  peace."  People  v.  Hunt,  120 
Cal.   281,  52  Pac.  658. 

Note. — Held  sufficient  under  statute 
without  setting  out  particular  acts. 

III.  Indictment   for  Impeding  Officer 
in  Execution  of  Civil  Process. 

"The  grand  jurors,  etc.,  present  that 
John  B.  Downer,  etc.,  and  one  Archip- 
pus  Fuller,  etc.,  on  the  twenty-eighth 
day  of  September,  A.  D.  1835,  with 
force  and  arms,  etc.,  in  and  upon  one 
Stillnian  Churchill  in  the  peace  then 
and  there  being,  and  then  being  con- 
stable of  Stowe,  in  the  county  of 
Washington  aforesaid,  and  in  the  due 
execution  of  his  said  office,  then  and 
there  being,  did  make  an  assault,  and 
him,  the  said  Stillman  Churchill,  so 
being  in  the  due  execution  of  his  said 
office  as  aforesaid,  then  and  there  did 
hinder  and  impede,  and  then  and  there 
beat,  wound,  and  ill-treat,  and  other 
wrongs  to  the  said  Stillman  Churchill, 
then  and  there  did,  to  the  great  dam- 
age of  the  said  Stillman  Churchill,  and 
against  the  peace. ' '  State  v.  Downer, 
8  Vt.  424,  30  Am.  Dec.  482. 

Note. — Held  sufficient  at  common 
law. 

IV.  Indictment,  Assault  on  Officer. 
Be  it   remembered,   that  at  a  county 

court,  begun  and  holden  at  Burlington, 
within  and  for  the  county  of  Chitten- 
den, on  the  third  Tuesday  of  September, 
A.  D.  ]881,  the  grand  jurors  within  and 
for  the  body  of  the  county  of  Chitten- 
den aforesaid,  now  here  in  court  duly 
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empaneled  and  sworn,  upon  their  oath 
I)resent  that  Eugene  Carpenter  and 
Thomas  Fassett,  of  Burlington,  in  the 
county  of  Chittenden,  on  the,  to-wit: 
r2th  day  of  September,  A.  D.  1881, 
at  Burlington,  in  said  county  of  Chit- 
tenden, with  force  and  arms,  in  and 
upon  Joseph  A.  Larose,  then  and  there 
being  a  police  officer  of  the  city  of 
Burlington,  in  the  county  of  Chitten- 
den aforesaid,  under  the  authority  of 
the  State,  did  an  assault  make  by  then 
and  there  beating  him,  the  said  Joseph 
A.  Larose,  with  fists,  clubs,  feet  and 
sticks,  and  did  then  and  there  by  means 
of  which  impede  and  hinder  the  said 
Joseph  A.  Larose,  police  officer  afore- 
said, while  in  the  execution  of  his 
said  office,  of  police  officer  as  afore- 
said, and  while  he  as  such  police  of- 
ficer was  engaged  in  attempting  to  quell 
and  quiet  a  disturbance  of  the  public 
peace  between  them,  tlie  said  Eugene 
Carpenter  and  Thomas  Fassett,  and 
other  persons  to  the  grand  jurors  afore- 
said at  present  unknown,  contrary  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state.  State 
r.  Carpenter,  54  Vt.  550. 

Note. — This   was   held    to   be   a   good 
common    law    form. 

V.     Indictment,  Resisting  Officer  Serv- 
ing  Process. 

The  grand  jurors  chosen,  selected  and 
sworn,  in  and  for  the  city  of  Chicago, 
in  the  state  of  Illinois,  in  the  name 
and  by  the  authority  of  the  people  of 
the  state  of  Illinois,  upon  their  oaths 
present,  that  Elijah  Bowers,  late  of 
said  city,  on  the  twenty-first  day  of 
December,  in  the  year  of  our  Lor(l  one 
thousand  eiglit  hundred  and  fifty-five, 
in  said  city  of  Chicago,  in  the  count; 
and  state  aforesaid,  in  and  upon  one 
Michael  Hickey,  in  the  peace  of  the 
people  then  and  there  being,  and  being 
then  and  there  a  public  offif-er,  to-wir, 
a  constable,  and  being  then  and  there 
in  the  due  execution  of  his  duty  as 
such  constable,  and  being  then  and 
there  attempting  to  serve  a  lawful 
process  did  thon  and  thero  unlawfully, 
knowingly  and  wilfully  resist,  obstruct, 
and  oppose,  and  him,  the  said  Hickey, 
acting  as  such  officer,  he,  the  said 
Elijah  Bowers,  did  then  and  there  beat, 
wound,  and  ill-treat,  contrary  to  the 
atatute  and  against  the  peace  and  dig- 


I  nity   of   the   same    people   of   the   state 
of   Illinois. 

D.  Mcllrov,  state's  attorney. 
Bowers  r.  People,  17  111.  373. 

VI.  Indictment,  Resisting  Receiver 
Appointed  by  Court. 

That  the  defendant  "knowingly  and 
wilfully  did  resist  and  oppose  one 
Stephen  Adams,  there  and  then  duly 
appointed  and  acting  as  receiver  of 
and  for  the  circuit  court  of  Polk 
county,  Iowa,  in  the  case  of  the  Na- 
tional Life  Ins.  Co.  of  Montpelier,  Ver- 
mont, plaintiff,  against  John  D.  Rivers 
and  others,  defendants,  and  by  said 
court  tlien  and  there,  by  order  in 
writing,  duly  made  and  delivered  to 
him,  directed,  authorized,  and  empow- 
ered to  take  charge  of,  and  hold  the 
crops  growing  or  grown  on  the  follow- 
ing described  premises,  to-wit:  (de- 
scribing them)  "in  his,  the  said 
Stephen  Adams',  efforts  to  obey  and 
execute  the  said  order  of  said  court; 
and  the  said  defendants  above  named, 
when  and  while  said  Stephen  Adams, 
as  such  receiver,  was  legally  and  peace- 
fully attempting  to  take  charge  of 
said"  crops  growing  and  grown  on  the 
lands  aforesaid,  unlawfully,  knowingly 
and  wilfully  did,  then  and  there,  re- 
sist and  oppose  him,  tlie  said  Stephen 
Adams,  by  then  and  there  closing  and 
keeping  closed  the  gates  and  otiier  ways 
of  entrance  to  and  ujion  said  lands,  by 
threats  of  personal  violence,  by  having 
and  displaying  arms  and  weapons,  and 
other  acts  and  threats  unknown  to  the 
grand  jury — contrary  to  the  form  of 
the  statute  in  such  case  made  and  ])ro- 
vided,  and  against  the  peace  and  dig- 
nitv  of  the  state  of  Iowa,"  State  c. 
Elvers,    64   Iowa   729,    19   N.   W.    792. 

VII.  Indictment,  Interfering  With 
Witness,  Advising  Non-attend- 
ance. 

"That  J.  J.  Goss  was  indicted  for 
murder  by  the  grand  jury  at  the  April 
term,  1889,  sitting  in  and  for  said 
county  of  Pike,  and  that  one  S,  F. 
Perrow  was  a  material  witness  on  l)e- 
half  of  defendant,  J.  J.  Goss,  and  that 
said  H.  F.  Perrow  was  duly  summoiie<l 
to  appear  before  the  honorable  circuit 
court  of  Pike  county  at  its  April  term. 
1.SS9,  on  the  20th  day  of  April,  1SS9, 
and  to  ap|)ear  from  day  to  day  and 
from  term  to  term  of  said  court  until 
discharged  by  law;  and  so  the  grand 
jurors  upon  their  oaths  do  further 
present  that  S.  R.  Perrow,  late  of  the 
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eaid  county,  on  the  CItli  ilay  of  April, 
1SS9.  in  t'ho  county  iit'ori'saiil.  iiuiavv- 
fuUy  and  wifully  did  tlu-n  and  tliero 
Attempt  to  obstruct  and  impede  the 
trial  of  said  cause,  to-wit,  the  state 
of  Mississippi  r.  J.  J.  <-'«««,  charged 
with  murder,  by  then  and  there  coun- 
solinn.  advising  and  secreting  said  wit- 
ness, 8.  F.  IVrrow,  and  to  remain  away 
from  and  absent  himself  as  a  witness 
on  behalf  of  said  J.  J.  Ooss,  when 
said  case  was  called  for  trial  in  afore- 
wiid  court,  and  by  virtue  of  said  couu 
seling  and  advising  to  the  said  iS.  F. 
Perrow,  given  by  the  said  S.  R.  Per- 
row,  said  S.  F.  Perrow  failed  to  an- 
swer as  a  witness  as  aforesaid,  when 
said  cause  was  duly  called  iu  court, 
against  the  jieace  and  dignity  of  the 
State  of  Mississi[)pi."  Perrow  f.  State, 
f.7    Miss.   \Wr,,  7   So.  349. 

VIII.  Indictnieut,  Interfering  With 
Witness,  Administering  Intox- 
icants. 

That  the  defendant,  "well  knowing 
that  one  P^red  N.  Treat,  had  been 
summoned  in  due  form  of  law  to  aj)- 
l>ear  before  the  supreme  judicial  court 
holden  at  Belfast  within  and  for  the 
county  of  Waldo,  on  the  thirtieth  day 
of  April  aforesaid,  then  and  there  to 
give  evidence  in  said  court  in  behalf 
of  the  state,  and  contriving  and  in- 
tending to  obstruct  the  due  course  of 
justice,  did  then  and  there  unlawfully 
and  corruptly  p>revent,  and  attempt  to 
prevent  the  said  Treat  from  appear- 
ing at  said  court  to  give  evidence  as 
aforesatd,  by  then  and  tiiere  soliciting, 
enticing  and  persuading  the  said  Treat 
to  become  intoxicated,  and  by  then 
and  there  removing  and  abducting  him 
the  said  Treat,  whereby  the  said  Treat 
did  not  ajipear  at  said  court  and  give 
evidence,"  etc.  State  v.  Holt,  84  Me. 
509,  24  Atl.  951. 


OBTAnnNG  PROPERTY  BY  FALSE 
PRETENSES. 

L     Indictments,   ^02 
A-     PrcMciitiufj  Pretended  Letter  From, 
and  Pretending  To  Be  a  Relative 
of,  a  Person  of  Credit,  892 

B.  Pretending  Second  Mortgage  Was 

Only  Lien,  893 

C.  Pretending      To      Be      Agent     of 

Uholemle  Firm,  894 

D.  Obtaining  Merchandise,  895 


CROSS-REFERENCE: 
Fai.sk  Pkr.sonation  : 

Jnlormatiun,    Obtaining    Property    or 
Money    by    i-'altie   Persouatiou. 

I.     Indictments. 

A.     Indictment    for    False    Pretenses, 
Presenting    a    Pretended    Letter 
From,    and    Pretending    To    Be 
a    Jiclativc    of     a     Person     of 
Credit. 
That    L.   P.,   late    of,    etc.,   being    an 
evil   disposed  person,   and   not   minding 
to    get    his   living   by   truth  and   honest 
labor,  .according    to    the    laws    of    this 
realm,  but  compassing  and  devising  how 
he    might    unlawfully    obtain,    and    get 
into    his     hands     and     possession,     the 
moneys  of  the  honest   liege  subjects  ot 
our   said   lord   the    king,   for   the   main- 
tenance    of     his    unthrifty    living,    on, 
etc.,  at,  etc.,  aforesaid,  falsely,  and  de- 
ceitfully did  pretend  and  allirm  to  one 
T.   T.   that   his,   the   said  L.   P.'s   name 
was    H.   II.    and   that    he   was   the    son 
of   H.   H.   of   N.,   in   the   county   of   S., 
esquire,   and   nephew  to   Mr.   H.   of   N., 
iu    the    county    of    S.    (meaning   J.    H. 
of  N.,  in  the  county  of  B.,  clerk),  and 
that  the  said  L.  P.  a  certain  false  and 
counterfeit  letter,  in  the   name  of  him 
the  said  J.   II.   as  a   true  letter  of  the 
proper  handwriting  of   him  the  said  J. 
H.  falsely,  fraudulently,  and  deceitful- 
ly,  to    the    said   T.   T.    then    and    there 
did   deliver    (he   the   said   J.   H.   of   N., 
in    the    county    of    S.,    clerk,    then    and 
long  before  being  the  special  friend  and 
intimate   acquaintance   of   him   tlie  said 
T.  T.)  by  which  said  false  and  counter- 
feit  letter   it   was   mentioned    that   tho 
said   J.    H.    desired    the    said    T.    T.    to 
supply   the   bearer   thereof,    Mr.   J.   H., 
with   the  sum  of  sixty  guineas,  and  to 
place    it   to   his   account    (meaning    the 
account    of    him    the    said   J.    H.),    and 
that    the    said    T.    T.    then    and    there 
believing    the   said    false    and    counter- 
feit  letter,   to  be   of   the   proper   hand- 
writing   of    him    the    said    J.    H.    did 
then  and  there  pay  and  deliver  to  the 
said   L.    P.    sixty    i)iece8    of   gold   coin, 
of    the    proper    coin    of    this    kingdom 
called   guineas,   of   the   value   of   sixty- 
three    pounds    of    lawful    money    of    G. 
B.    whereas   in   truth    and    in   fact,   the 
said    J.    H.    never    did    write    or    send, 
or    cause  .to    be    written    or    sent,    any 
such   letter   to   the   said   T.   T.   desiring 
the  said  T.  T.  to  supply  the  said  II.  H. 
with   any  sum  of  money  whatever,  and 
so    the    jurors,    etc.,    do    say,    that    the 
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said  L.  P.  on  the  said,  etc.,  at  tlie  said, 
etc.,  by  color  of  the  said  counterfeit 
letter,  and  bj-  tlie  said  false  pretenses 
unlawfully,  falsely,  fraudulently,  and 
deceitfully  did  obtain  and  get  into  his 
hands  and  possession,  of  and  from  the 
said  T.  T.  the  said  sum  of  sixty-three 
pounds  of  lawful  money  of  G.  B.  of 
the  monevs  of  him  the  said  T.  T.  and 
the  said  'L.  P.  the  said  T.  T.  of  his 
money  aforesaid,  then  and  there  fraud- 
ulently and  deceitfully  did  deceive  and 
defraud,  to  the  great  damage  and  de- 
ceit of  the  said  T.  T.  to  the  evil  ex- 
ample, etc.,  against  the  peace,  etc.,  and 
also  against  the  form,  etc.  3  Chit 
Cr.  L.   1003. 

B.  Indictment  for  False  Pretenses, 
Pretending  Second  Mortgage 
ii'as  Only   Lien. 

And  the  jurors  aforesaid,  on  their 
oaths  aforesaid,  present,  that  James 
Sully,  on  the  23d  day  of  June,  in  the 
year  one  thousand  eight  hundred  and 
fifty-nine,  at  the  city  of  Buffalo,  in 
the  county  aforesaid,  feloniously  de- 
vising and  intending,  by  unlawful  ways 
and  means,  to  obtain  the  signature  of 
one  Trumbull  Carey  to  a  certain  writ- 
ten instrument,  to-wit,  to  a  written 
instrument  commonly  called  a  bank 
check,  which  was  and  is  in  the  words 
and  figures  following,  to-wit: 
$2,000.  "Buffalo,  June   23d,   1859. 

Bank  of  Genesee:  Pay  to  the  order 
of  James  Sully  two  thousand  dollars, 
and  charge  to  my  account." 

Did  then  and  there  feloniously,  un- 
lawfully, knowingly  and  designedly, 
falsely  pretend  and  represent  to  the 
.said  Trumbull  Carey  that  a  certain 
mortgage,  hereinbefore  particularly  de- 
scribed and  set  forth  in  the  first  count 
of  this  indictment,  was  the  only  mort- 
gage, lien  or  incumbrance  of  any  kind 
upon  the  premises  in  said  mortgage 
described;  that  there  was  no  other  mort- 
gage, lien  or  incumbrance  ujion  the 
promises  therein  described;  that  it  was 
a  first  and  only  mortgage,  lien  or  in- 
cumbrance upon  the  premises  therein 
de.scribed,  and  was  a  bona  fide  mort- 
gage, and  given  for  a  part  of  the  pur- 
chase-money of  *  said  premises,  and 
which  .said  mortgage  was  executed  by 
r^nestuH  T.  Cross  and  .Margaret  Cross, 
his  wife,  to  William  M.  Moulton,  and 
bears  date  .June  the  second,  in  the  year 
last  aforesaid,  and  is  to  secure  the 
payment  of  the  sum  of  four  fhousana 
jind  tbrcQ     hundred    dollars,   and    which 


said  mortgage,  and  the  premises 
described  therein,  are  hereinbefore,  in 
the  first  count  of  this  indictment,  par- 
ticularly described  and  set  forth;  and 
the  said  Trumbull  Carey,  then  and 
there  believing  the  said  false  pretenses 
and  representations  so  made  as  afore- 
said by  the  said  James  Sulh',  and 
then  and  there  believing  the  same,  and 
being  deceived  thereby,  was  then  and 
there  induced,  by  reason  of  the  false 
pretenses  and  representations  aforesaid, 
so  made  as  aforesaid,  to  purchase  the 
mortgage  aforesaid,  and  the  bond  ac- 
companying the  same,  and  to  affix  and 
write  his  name  and  signature  to  the 
aforesaid  written  instrument,  commonly 
called  a  bank  check,  to-wit,  in  tha 
words  and  letters  following:  "I. 
Carey,"  which  said  check,  with  the 
signature  of  said  Trumbull  Carey 
thereon,  obtained  as  aforesaid,  the  said 
James  Sully  took  and  obtained  from 
said  Carey,  in  part  payment  of  the  pur- 
chase-money for  said  mortgage  and 
bond  purchased  as  aforesaid;  and  the 
said  James  Sully  did  then  and  there 
feloniously,  knowingly  and  designedly 
obtain  the  signature  aforesaid  of  the 
said  Trumbull  Carey  to  the  aforesaid 
written  instrument,  commonly  called  a 
bank  check,  by  reason  of  the  false 
pretenses  and  representations  aforesaid, 
and  with  intent  feloniously  to  cheat 
and  defraud  the  said  Trumbull  Carey. 
Whereas  in  fact,  and  in  truth,  said 
mortgage  was  not  then  and  there  the 
only  mortgage,  lien  or  incumbrance  up- 
on the  premises  therein  described,  and 
whereas  in  fact,  and  in  truth,  said 
mortgage  was  not  then  and  there  the 
first  and  only  mortgage,  lien  or  in- 
cumbrance upon  the  premises  therein 
described,  and  was  not  a  bona  fide 
mortgage,  given  for  part  of  tl>e  pur- 
cliase-inoney,  but,  on  the  contrary,  said 
mortgage  was  given  witliout  any  con- 
sideration whatsoever  and  was  then 
and  there  wholly  worthless,  and  there 
was  then  and  there  another  mortgage 
upon  said  premises  to  secure  the  pay- 
ment of  the  sum  of  five  thousand  two 
hundred  and  fifty  dollars,  dated  the 
sixth  day  of  May,  in  the  year  last 
aforesaid,  executed  and  delivered  by 
one  William  M.  Moulton  to  one  Truman 
Luce,  and  wliich  mortgage  was  then 
and  there  the  first  mortgage  upon  the 
aforesaid  premises,  and  was  the  first 
and  prior  lien  and  incumbrance  there- 
on, and  the  said  James  Sully  then  and 
there    well    knew,    at    the    time    of    his 
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makinti  tho  false  pretenses  aii.l  rep- 
roMMitations  nforesni.l.  that  the  sai.l 
In-st  inontioneil  niortnap'  was  upon  Mui 
iiai.l  premises,  and  was  the  first  inort- 
Ua>;e.  lien  and  infunibrance  thereon; 
aua  whereas  in  faet.  and  in  truth,  eaeh 
and  every  of  the  pretenses  and  rep 
resenfations  so  made  as  aforesaid  by 
the  said  James  Siilly  were  utterly  false 
and  untrue,  and  tlie  said  .lames  Sully 
well  knew  that  eaeh  and  every  of 
the  pretenses  and  representations  so 
made  bv  him  as  aforesaid,  were  utterly 
false  and  untrue,  at  the  time  of  niak- 
ing  the  same,  eontrary  to  the  form 
of  the  statute  in  sueh  case  made  and 
pr(»vi<led.  and  against  the  peace  of  the 
people  of  the  state  of  New  York  and 
their  dipnity. 

.1.  M.  Humphrev,  district  attorney. 

iVople  r.  Sully."  o  Park.  Cr.  (N.  Y.) 
142.   147. 

h'ote. — A  cheat  or  fraud  at  common 
law  must  be  such  as  would  impose  on 
the  public,  and  on  a  man  of  ordinary 
caution.  People  r.  Sully,  5  I'ark.  Cr. 
(N.  Y.)   142. 

Pretenses  under  statute  must  have 
deceived   the   party   victimized.     Id. 

C.  Iiulirtmciit  far  False  Pretense, 
Pr>  tnulxn'j  To  Be  Agent  of 
WhoUsalc  Firm. 

City  and  county  of  New  York,  ss.: 
The  jurors  of  the  people  of  the  state 

of   New   York,   in    and   for  the    body 

of  the  city  and  county  of  New  York, 

upon    their    oath,    present: 

That  .Julius  J.  Smith,  late  of  the 
first  ward  of  the  city  of  New  York, 
in  the  county  of  New  York  aforesaid, 
well  knowing  that  Rachel  Stoesser, 
hereinafter  mentioned,  was  then  and 
there  a  customer,  and  in  the  habit  of 
dealing  with  the  firm  of  J.  Riegelman 
tc  DffTaa.  dealers  in  flour,  doing  busi- 
ness in  said  city,  on  the  twenty-eighth 
day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
sixty-two,  at  the  ward,  city  and  county 
aforesaid,  with  force  and  arms,  on  the 
day  and  year  last  aforesaid,  with  in- 
tent feloniously  to  cheat  and  defraud 
said  Rachel  Stoesser,  did  then  and  there 
feloniously,  unlawfully,  knowingly  and 
designedly,  falsely  pretend  and  repre- 
sent to  said  Rachel  Stoesser.  that  he. 
the  said  .Julius  .J,  Smith,  was  then  and 
there  a  salesman  and  agent  for  the 
said  firm  of  .T.  Riogelman  &  Deffaa, 
and  that  he.  the  .«aid  .Julius  .T.  Smith, 
had  thfn  and  th^rn  jirocured  to  be  sent 


to    said   Rachel    Stoesser    by    said    firm 
of  .1.   Riegelman   &   I^eflfaa,  ten   barrels 
of  flour  and  one  bag  of  meal;  and  that 
he,   the   said  .lulius  .1.   Smith,   had   then 
and    tiiere   full   power  and   autliority   to 
collect    and    receive    the    price    of    said 
flour    and    meal    from    the    said    Rachel 
Stoesser.  And  the  said  Rachel  Stoesser, 
then  and  there  believing  the  said  false 
pretenses   and    representations   so   made 
as    aforesaid,    by    the    said    .Julius     .1. 
Smith,  and  being  deceived  thereby,  was 
induced    by    reason    of    the    false    pre- 
tenses  and   representations   so   made   as 
aforesaid,  to  deliver  and  did  tlien  and 
there    deliver    to    the    said     Julius     J. 
Smith  the  sum  of  eighty-two  dollars  and 
seventy   cents   in    money,   of   the   value 
of  eighty-two  dollars  and  seventy  cents 
of  the  proper  moneys,  valuable  things, 
goods,    chattels,   personal    property   and 
effects  of  the  said  Rachel  Stoesser,  and 
the   said  Julius  J.  Smith  did  then  and 
there    designedly    receive    and    obtain 
the    said    sum    in    money    of   the    value 
aforesaid   of   the   said   Rachel   Stoesser, 
of  the   proper  moneys,  valuable  things, 
goods,    chattels,    personal   property   and 
effects  of  the  said   Rachel   Stoesser   by 
means   of  the   false   pretenses  and   rep- 
resentations aforesaid,  and  with  intent 
feloniously    to    keep    and    defraud    the 
said   Rachel    Stoesser   of   the   said    sum 
in  money  of  the  value  aforesaid. 

Whereas,  in  truth  and  in  fact,  the 
said  Julius  J.  Smith  was  not  then  and 
there  a  salesman  and  agent  for  the 
said  firm  of  J.  Riegelman  &  Deffaa. 
and  had  not  then  and  there  procured 
to  be  sent  to  said  Rachel  Stoesser  by 
the  said  firm  of  J.  Riegelman  &  Deffaa, 
ten  barrels  of  flour  and  one  bag  of 
meal;  whereas,  in  truth  and  in  fact, 
he.  the  said  Julius  J.  Smith,  had  not 
then  and  there  any  power  and  authority 
to  collect  and  receive  the  price  of  said 
flour  and  meal  from  the  said  Rachel 
Stoesser.  And  whereas,  in  fact,  and  in 
truth,  the  pretenses  and  representations 
so  made  as  aforesaid  by  the  said  Julius 
J.  Smith  to  the  said  Rachel  Stoesser, 
were  in  all  respects  utterly  false  and 
untrue,  to-wit,  on  the  day  and  year  last 
aforesaid,  at  the  war<l,  city  and  coun- 
ty aforesaid.  And  whereas,  in  fact 
and  in  truth,  the  said  .Julius  J.  Smith 
well  knew  the  said  pretenses  and  rep- 
resentations, so  by  him  made  as  afore- 
said to  the  said  Rachel  Stoesser,  to  be 
utterly  false  and  untrue  at  the  time 
of  making  the   same. 
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And  so  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say,  that  the 
said  Julius  J.  Smith  by  means  of  the 
false  pretenses  and  representations 
aforesaid,  on  the  day  and  year  afore- 
said, at  the  ward,  city  and  county 
aforesaid,  feloniously,  unlawfully,  false- 
ly, knowingly  and  designedly  did  re- 
ceive and  obtain  from  the  said  Eachel 
Stoesser  the  sum  in  money  of  the  value 
aforesaid  of  the  proper  moneys,  val- 
uable things,  goods,  chattels,  personal 
property  and  effects  of  the  said  Rachel 
Stoesser  with  intent  feloniously  to 
cheat  and  defraud  her  of  the  same, 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state 
of   New   York   and   their  dignity. 

A.   Oakev  Hall,   district   attorney. 

People  r. 'Smith,  5  Park.  Cr.  (N.  Y.) 
490,   491. 

D.     Indictment    for    Obtaining    Mer- 
chandise  by  False  Pretenses. 
"In   the  Pope   circuit   court,   the  state 

of   Arkansas,   against   John   Johnson. 

Indictment. 

"The  grand  jury  of  Pope  county, 
in  the  name  and  by  the  authority  of 
the  state  of  Arkansas,  accuse  John 
Johnson  of  a  felony,  committed  as  fol- 
lows,   to-wit: 

"The  said  John  Johnson,  on  the 
nineteenth  day  of  July,  A.  D.  1880, 
in  the  county  and  state  aforesaid,  un- 
lawfully, feloniously  and  designedly, 
did  falsely  pretend  to  one  D.  M. 
Mourning,  that  he,  the  said  John  John- 
son, was  then  in  the  employ  of  one 
W.  R.  Kiger,  and  was  then  sent  by 
the  said  W.  R.  Kiger  to  the  said  D.  M. 
Mourning,  for  one  pair  of  shoes  (the 
said  W.  R.  Kiger  then  and  long  before 
being  well  known  to  the  said  D.  M. 
Mourning  and  Tf.  K.  ^^ourning,  in  their 
business  and  way  of  trade  as  mer- 
chants), by  reason  of  which  said  false 
pretenses,  the  said  John  Johnson  did, 
then  and  there,  unlawfully  obtain  from 
the  said  D.  ^f.  ^^f)urning,  one  pair 
of  shoes,  of  the  value  of  two  dollars 
and  twonty-five  cents,  of  the  Joint 
goods  and  cliattels  of  the  said  D.  M. 
Sfonrning  and  T!.  TI.  Mourning,  with 
intont  then  and  there  to  cheat  and 
defraud  them,  the  said  D.  M.  Mourn- 
ing and  O.  ir.  Mwurning,  of  the  same, 
%vhereaH  in  truth,  and  in  fact,  the  said 
John  .lohnson  was  then  sont  bv  the 
said  W.  R.  Kiger  to  the  said  D.  .M. 
Mourning  for  the   pair  of  shoes  afore- 


said.    Against  the  peace  and  dignity 

of   the    state    of   Arkansas."      Johnson 

r.   State,   36   Ark.   242. 

OCCUPANCY.— See  Use  and  Occupa- 
tion. 

OFFER  OF  JUDGMENT.— See  Judg- 
ments. 

OFFICE.— See  Elections;   Officers. 
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Tndirtment   for  Accepting  Bribe. 
Certiorari: 

Certiorari    To    Review     Removal     of 
Officer. 
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Fausk  Impbison-ment: 

Complaint    Anuinst    Oflloor    ami    Sur- 
otios  for  Knlso   Ini|irisi)iniuMit. 
Manivvmis: 

IVtition    for    Writ,    To    Praw     War- 
rant; 
Altoriintivo    Mnndainiis     to     n     Cor- 

r oration.    To    Ailniit    an    Alderman 
nto  Otltco. 

OBSTRllTINti    .IrSTICE: 

Indictment      for      Resisting      Officer, 
Common  Law  Form; 

Information   for  Resisting  Public  Of- 
ficer,  Statutory; 

Indictment    for    Impeding    OIHcer    in 
Kxeoution  of  Civil    Trocoss; 

Indictment,    Assault   on   Officer; 

Indictment,  Resisting  Officer  Serving 
Process. 
Qro  Warraxto: 

Information   in    X.nturo   of  (i)uo    War- 
ranto Ajjainst   an   Individual. 

L     Complaints  by  Officer. 

A.  Complaint    bt/   the    Attorney-Gen- 

eral  on   Eclat  ion. 
(Name  of  the  court,  etc.)     The  people 

of   the    state   of   New   York,    on    the 

relation   of   A.   B.,   plaintiffs,   against 

Y.   Z.,   defendant. 

The  people  of  the  state  of  New  York, 
by  M.  N..  their  attorney-general,  and 
A.  B.,  the  individual  plaintiff  above 
named,  complaining  of  the  defendant, 
allege:      1   Abb.   Forms   153. 

B.  Complaint   by  a  Sinfjle  Offlcer. 
Robert   Denniston,  as  controller  of  the 

State    of    New    York,    against    John 
Jones. 

The  plaintiff  complains,  and   alleges: 

I.     That  he  is  the  comptroller  of  the 

state  of  New  York.     1  Abb.  Forms  152. 

C.  Complaint  by  a  Board  of  Officers. 
(Name   of   the   court,    etc.)    The   board 

of    commissioners    of    excise    in    and 
for    the    county    of ,    plain- 
tiffs, against  Y.  Z..  defendant. 
The    plaintiffs    as    board    of    commis- 
sioners   of    excise    aforesaid,    complain 
of  the  defendant,  and   allege:     1   Abb. 
Forms  153. 

n.     Substitution  of  Successor. 

A.  S'otirr  nf  Motion  of  Suistiiution 
of  Officer's  Successor. 

(Title  of  the  cause.) 

Ploase  take  notice,  that  on  the  affi- 
davit (or,  certificate)  of  which  a  copy 
19  herewith  served,  the  undersigned 
will   move  the  court,  at  a  special  term 

thereof  to  be  held  at  ,  on  the 

day    of ,    18 ,    at 


o'clock     ill    fl;(>    foronoon,    or 

as  soon  thci'-'iitrr  as  connsol  can  bo 
hoard,  to  substitute  W.  X.,  supervisor 
of  the  town  of (or  otlier  of- 
ficial designation),  in  the  jilacc  of  Y. 
Z.,  as  plaintiff  (or,  defendant)  in  this 
action;  or  for  such  other  relief  as  may 
bo  ,iust.     2  Abb.  Forms  23S. 

B.     Affidavit   on    Motion   of   SuhstitU' 
tion   of  Offi'-er's   Successor. 
(Title  of  the  cause.)      (Venue.) 

M.  N.,  being  duly  sworn,  says  that 
he  is  the  attorney  of  the  plaintiff  (or, 
defendant)  in  this  action;  that  on  the 
—  day  of  last,   W.   X., 


of  ,   was   duly   elected    (or,  ap- 
pointed)   to    the    office    of   of 

the    (town  of 
of   - 


-,  in  the)    county 
in   place   of   the    (defend- 


ant  Y.   Z.)  ;    and   that   on   the 

day   of  last,   the   said   W.   X. 

entered  upon  the  duties  of  said  office, 
and  still  holds  the  same.  2  Abb.  Forms 
234. 

C.     Order  of  Suhsiitution   of  Officer's 
Successor. 
(Title    of    the    cause.)       (At    a    special 

term,  etc.) 

On  reading  and  filing  the  affidavit 
of  M.  X^.  (and  proof  of  due  service 
of  notice),  and  on  motion  of  M.  N., 
after  hearing  0.  P.  (or,  no  one  ap- 
pearing)   in   opposition: 

Ordered,    that    W.    X.,    of     

(designating  ofTicial  description)  be 
substituted  as  the  (defendant)  herein, 
in  place  of  Y.  Z.  (and  he  is  hereby  re- 
quired   to    ajipear    and    answer    within 

days  after  service   of  a  copy 

of   this    order).      2'  Abb.   Forms   234. 

III.  Complaint  for  an  Office  Not 
Elective. 

1.  Tiiat  at  the  times  hereafter  men- 
tioned, in  the  municipal  corporation 
entitled  "The  Mayor,  Aldermen,  and 
Commonalty  of  the  City  of  New  York," 
thei-f'  was,  and  still  is,  an  executive 
department  created  and  existing  under 
the  laws  of  this  state,  known  as  the 
street  department,  the  chief  officer  of 
which  department  is  called  the  street 
commissioner,  which  office  of  street 
commissioner  was  and  is  a  public  office 
in  said  city. 

TI.     That  in  the  month  of  , 

18 ,   one  J.   S.   T.   was   duly  elected 

to  said  office,  for  the  term  of  

years  from  the  day  of , 

18 ,  and   on   said   day  entered   upon 

the  duties  of  said  ofTice,  and  discharged 
thf    duties    thereof    until    the    — ■■ r-= 
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day  of 


IS- 


-,  when  he  died, 


whereby  the  office  became,  and  thence, 
until  and  at  the  time  of  the  appoint- 
ment hereinafter  referred  to,  continued 
vacant. 

III.  That   after   said   death,   and   on 

the   day   of  ,   18 , 

the  said  (individual  plaintiff)  was  ap- 
pointed to  said  office  by  the  mayor 
of  said  city,  with  the  advice  and  con- 
sent of  the  Board  of  Aldermen  of  said 
city,  and  thereafter,  and  on  the  same 
day,  in  due  form  of  law,  and  accord- 
ing to  the  ordinances  of  the  corporation 
of  said  city,  he  gave  sufficient  se- 
curity for  the  performance  of  his  duties 
as  such  street  commissioner,  in  the 
form  and  amount  for  that  purpose  pre- 
scribed by  the  said  ordinances,  and 
took  and  subscribed,  before  the  mayor 
of  said  city,  and  filed,  his  oath  in  the 
following  form:  (copy  oath).  And  that 
he  accepted  such  appointment,  and  in 
all  respects  qualified  himself  to  assume 
such  oflSce,  and  perform  the  duties 
thereof. 

IV.  That  the  defendant,  claiming  to 
have  been  appointed  by  the  governor 
of  the  state  of  New  York,  to  fill  the 
aforesaid  vacancy,  created  by  the  death 
of  said  J.  S.  T.,  and  without  any  other 
or  any  legal  warrant,  right,  or  grant 
whatever,  intruded  into  and  usurped 
said  office,  and  still  unlawfully  holds 
and    exercises   the    same. 

Wherefore  the  plaintiff  demands  judg- 
ment, with  costs: 

1.  That  the  defendant  is  not  en- 
titled to  the  said  office,  and  that  he  be 
ousted   therefrom. 

2.  That  the  said  (individual  plain- 
tiff) is  entitled  to  the  office,  and  to  as- 
sume the  execution  of  the  duties  of 
the  same  on  taking  the  oath  and  filing 
the  bond  prescribed  by  law.  1  Abb. 
Forms  020. 

IV.     Official  Bonds. 

A.  Complaint,  Assignment  of  Breach 
of   Bond   of   County    Treasurer. 

That     said     treasurer,     between     the 

day    of     ,     and     the 

day     of     ,     received 

various  sums  of  money  as  such  treas- 
urer,  amounting   to    about    the   sum    of 

dollars    (being   a   part   of   the 

tax   raised    in    his   county   for  the   year 

),    and    that    he     fraudulently, 

and  in  brerich  of  his  trust,  converted 
and  appropriated  to  his  own  use  said 
sum. 

For    a    further    breach,    the    plaintiff 


alleges    that    said     treasurer,     on     the 
day    of   .     accounted 


with  the  plaintiffs  concerning  moneys 
(raised  in  his  county  for  defraying  the 
public  and  necessary  charges  thereof) 
which  had  come  to  his  hands  as  said 
treasurer,  and  on  such  accounting  was 
found  to  be  in  arrear,  and  indebted 
to  the  plaintiffs  in  the  further  sum  of 

dollars,     and     that     on     the 

dav  of ,  the  plaintiffs 


demanded  that  he  pay  the  same  over 
to  them,  but  he  refused  so  to  do,  and 
no  part  thereof  has  been  paid.  1  Abb. 
Forms   283. 

B.     Assignment  of  Breach  of  Sheriff's 
Bond. 

1.  Complaint,        Assign77icnt        of 

Breach  in  Sheriff's  Bond,  for 
Neglect   To   Levy. 

That  on  the  day  of  , 

in  an  action  brought  by  him  against 
one  M.  N.,  the  relator  recovered  judg- 
ment,   duly    given    by    the     Court     of 

,   against    said   M.   N.,   for   the 

sum  of  dollars  (which  judg- 
ment was  on,  etc.,  duly  docketed  in 
the  office  of  the  clerk  of  the  county 
of,   etc.) 

That  on  the  day  of  , 

an  execution  in  favor  of  the  relator 
against  the  property  of  said  M.  N.  was 
duly  issued  on  said  judgment,  and  de- 
livered to  the  said  sheriff',  of  which 
the  following  is  a  copy:  (or  state  its 
effect). 

That  said  sheriff  did  not  execute  said 
process,  but  although  there  was  then 
witliin  his  county  real  and  personal 
I)roperty  of  which  he  might  have  levied, 
the  moneys  therohy  directed  to  be 
levied  (and  of  which  he  had  notice), 
he  neglected  and  refused  so  to  do, 
whereby  the  relator  lost  his  said  debt. 

That  on  the  day  of  , 

leave  was  granted  to  the  relator  by 
the  supreme  court  at ,  to  prose- 
cute said  liond  by  reason  of  the  prem- 
ises.    1    Abb.  Forms  284. 

2.  Complaint,         Assignment        of 

Breach     in     Sheriff 's      Bond, 

Neglect  To  Sell. 
(Allege   judgment   and    execution,    as 
in   preceding   form.) 

That  the  said  slieriff  by  virtue  there- 
of,  on    the  day    of   , 

Ipvied   on   the   goods   of  said   M.   N.,   of 

the    value    of   dollars;    l»ut    ho 

nPL'lt'cted  to  advertise  and  sell  the 
goods  so  levied  on  by  him  as  afore- 
said,   and    no    part    of   the    moneys    di- 
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roote«l  to  bo  coUoctoil  on  the  relator's 
said  execution  has  been  received  by 
the   relator.     1    Abb.    Forms  2S4. 

3.  Votnplntnt,        Assignment        of 

liinuh     in     Ultrnff's     Bond, 
StijUct  To  Utturn. 
(Allejie   jud^Mueut   and   execution,  as 
in    IV.    H,    1.   continuing):    who    by    vir- 
tue   thereof,    on    the day    of 

,   levied   on   the   goods   of   said 

M.  N.,  of  the  value  of  dol- 
lars; but,  althoutrh  more  than  sixty 
days  elapsed  after  its  delivery  to  him 
and  before  this  action,  wholly  neg- 
lected and  failed  to  make  return  of 
said  execution,  and  no  part  of  the 
moneys  directed  to  be  collected  thereby 
has  been  received  by  the  relator.  1 
Abb.   I\)rm8    285. 

4.  Complaint,  Allegation  of  Judg- 

ment   Against   Slieriff. 
That    thereafter,    and    on    and    about 

the   tlay   of   >   ill    ^11 

action   brought   by  the  plaintiff  in   the 

court,    he    recovered    against 

a    judgment    duly    given    against    the 


said  sheriff  for  the  sum  of 
dollars,  for  the  damages  which  the  re- 
lator had  sustained  by  the  neglect  of 
the  sheriff  to  execute   (or,  return)   said 

process,   and   dollars   costs   of 

his  said  action,  and  no  part  thereof 
has  been  paid  to  the  relator.  1  Abb. 
Forms  283. 

V.  Indictments  for  Misconduct  in  Of- 
fice. 

A.  Indictment  fctr  Official  Miscon- 
duct, Failure  To  Fay  Over  to 
Successor, 

"The  state  of  South  Carolina,  coun- 
ty of  Lexington.  At  a  court  of  gen- 
eral sessions,  begun  and  hol.leu  in  and 
for  the  county  of  Lexington,  in  the 
state  of  South  Carolina,  at  Lexington 
court  house,  in  the  county  and  state 
aforesaid,  on  the  third  Monday  of  Sep- 
tember, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-five, 
the  jurors  of  and  for  the  county  afore- 
said, in  the  state  aforesaid,  upon  their 
oath,  present:  That  William  J.  Ass- 
mann,  late  of  the  county  and  state 
aforesaid,  on  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety,  and  on  divers 
other  days  since  said  day,  and  up  to 
the  eighth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one,  with  force  and 
arms  unlawfully  did  commit  official 
misconduct,   in    this,   that   he,   the   said 


William  J.  Assmann,  was  duly  elected 
clerk  of  tiie  court  of  common  pleas 
and  general  sessions  of  Lexington 
county,  at  the  regular  general  election 
in  the  year  188H,  and  duly  qualified 
as  such  within  the  time  required  by 
law,  and  entered  upon  and  continued  to 
tiischaige  tiie  duties  of  said  ollice  up 
to  and  until  the  eightli  day  of  Decem- 
ber, in  tlie  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety  one, 
at  which  time  one  Isaiah  Haltivvanger 
succeeded  him,  the  said  William  J. 
Assmann,  as  clerk  of  the  court  of  com- 
mon pleas  and  general  sessions  of  the 
county  of  Lexington  aforesaid,  and  en- 
tered upon  the  discharge  of  the  duties 
of  said  oflice.  And  at  that  time  afore- 
said, to-wit:  on  the  eighth  day  of  De- 
cember, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-one, 
the  said  William  J.  Assmann  then  and 
there  had  and  held  in  his  hands  a  cer- 
tain sum  of  money,  to-wit:  the  sum  of 
.$1,926.45,  which  had  been  received  by 
him,  the  said  William  J.  Assmann,  as 
clerk  as  aforesaid,  in  proceedings  had 
in  a  case  entitled  Ex  parte  E.  P].  Fort, 
as  administratrix  of  the  estate  of  Hugh 
L.  Boyd,  deceased,  In  re  E.  E.  Boyd, 
as  administratrix  as  aforesaid,  plaintiff', 
V.  Mary  L.  Lee,  as  executrix,  and 
others,  defendants,  which  said  sum  of 
money  the  said  William  J.  Assmann, 
upon  the  succession  of  him,  the  said 
Isaiah  Haltiwanger,  to  the  office  afore- 
said, at  the  time  aforesaid,  and  with- 
in thirty  days  thereafter,  he,  the  said 
William  J.  Assmann,  failed  to  pay  over 
to  his  successor  in  office  as  clerk  of 
the  court  of  common  pleas  and  general 
sessions  of  Lexington  county,  to-wit: 
to  the  said  Isaiah  Haltiwanger,  the 
aforesaid  sum  of  .$1,92G.45,  paid  him 
as  clerk  aforesaid,  under  the  proceed- 
ings aforesaid  against  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the   state. 

P.  H.  Nelson,  solicitor." 
State    V.   Assmann,   46   S.   0.   554,   24 
S.  E.  673. 

B.  Indictment  for  Failure  To  MaTce 
Eeport   of  Revenue. 

That  defendant,  as  clerk  of  the  coun- 
ty court  of  (.'ampbell  county,  "wilfully, 
knowingly,  and  unlawfully  failed  to 
make  to  the  chairman  of  the  count}' 
court  in  the  time  required  by  the  act 
of  1875,  his  monthly  report  of  revenue 
by  him   received,"  and  said  report  for 
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the  months  alleged,  in  1876,  was  not 
made  till  the  8th  of  February,  1S77. 
State  V.  Jones,  2  Lea  (Tenn.)  '716. 

C  ^  Indictment  Against   County   Cleric 
for  Failing   To  File  Statement. 

The  first  count  charged  that  defend- 
ant "being  the  clerk  of  said  court  from 
January  1st,  1871,  to  January  1st, 
1875,  did,  on  the  1st  day  of  January, 
1875,  and  at  the  end  of  the  year  1S74, 
wilfully,  corruptly,  knowingly,  etc.,  fail 
and  refuse  to  file  a  statement  in  de- 
tail, under  oath  or  affirmation,  show- 
ing the  aggregate  amount  of  fees  and 
emoluments  received  by  him  as  clerk 
for  the  year  1874."  The  third  count 
charged  that  "defendant,  during  his 
term  of  office,  and  on  the  eighteenth 
day  of  November,  1S74,  did,  wilfully, 
corruptly,  fraudulently,  etc.,  represent 
and  show  that  he  had  not  received,  for 
the  year  1874,  in  the  aggregate  of  all 
official  fees  and  emoluments,  more  than 
the  sum  of  $2,500,  after  deducting  such 
sums  as  were  necessary  and  proper  for 
the  payment  of  deputies  and  assistants; 
and  that  there  was  no  surplus  to  pay 
into  the  county  treasurer;  and  did  then 
and  there  procure  the  court  to  receive 
the  said  statement,  and  discharge  the 
said  defendant  from  making  any  fur- 
ther statement  or  settlement  of  offi- 
cial fees  for  the  year  1874,  and  did 
so  cause  the  court  to  make  said  order, 
whereas,  in  truth,  the  fees  for  said 
year  amounted  to  $7,764,  and  leaving 
a  balance,  after  deducting  $2,500  and 
reasonable  deputy  hire,  oi:  $2,5!»S;  that 
he  did,  with  the  intent  to  cheat,  cause 
and  procure  said  false  settlement  ami 
discharge  to  be  made,  and  is,  there- 
fore, guilty  of  a  fraud  in  ollice. "  State 
V.  O 'German,   68    Mo.    179. 

D,  Indictment  for  Neglect  To  Super- 
vise Jail. 
"Did  then  and  there  unlawfully  and 
negligently  fail  to  exercise  a  super- 
vision and  control  over  the  county  jail 
of  said  county,  he,  the  said  .John  I', 
(iordon,  being  then  and  there  the  sher- 
ifr  of  said  county,  namely:  lie  the  said 
.Fohn  F.  Gordon  did  then  and  there, 
on  said  day,  and  divers  da^'s  just  be- 
fore said  ilay,  wholly  tail  and  neglect  to 
f-nter  said  jail  and  examine  the  same,  and 
did  then  and  there  wholly  neglect  and 
fail  to  examine  into  the  manner  of 
keeping  the  prisoners  confined  in  said 
jail,  and  did  wholly  fail  and  neglect 
to  see  that  proper  precautions  were 
taken    to   prevent    the    escape    of   said 


prisoners,  so  that  fifteen  prisoners  were 
then  and  there  kept  in  said  jail  with- 
out being  ironed,  and  without  a  guard 
around  said  jail,  so  that  on  said  day, 
by  the  failure  and  neglect  afovesaid 
by  tie  said  John  F,  Gordon  as  afore- 
said, one  George  Middleton,  then  and 
there  legally  confined  in  said  jail,  on 
accusation  of  theft  of  a  mare,  and 
fourteen  other  persons  then  and  there 
legally  confined  in  said  jail  on  accusa- 
tions of  felonies,  did  then  and  there 
and  thereby  escape  from  jail  and  flee 
from  custody,  and  that  said  prisoners 
were  then  and  there  enabled  to,  and 
did  escape  on  account  of,  and  by  rea- 
son of,  said  neglect  and  failure  as 
aforesaid,  against  the  peace  and  dig- 
nity of  the  state."  Gordon  r.  State, 
2    rex.  App.  154. 

Note. — Under  general  provision  of 
statute  against  neglect  of  duty  by 
officers. 

E.  Indictment  for  Neglecting  To 
Keep  Boad  in  Repair. 

The  jurors  for  the  state  upon  their 
oaths  present,  that  John  A.  l^ickson, 
R.  K.  Presnell,  John  Garrison,  T.  J. 
Gilliam,  Sam  Ilufi'man,  N.  L.  Beach, 
commissioners  of  the  town  of  Morgan- 
ton,  late  of  the  county  of  Burke,  on 
the  first  day  of  May,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred 
and  ninety-seven,  with  force  and  arms, 
at  and  in  the  county  aforesaid,  unlaw- 
fully and  wilfully  did  fail,  refuse  and 
neglect  to  have  the  road  leading  from 
the  depot  to  JIuntling  Creek  worked  out 
and  kept  in  jirojier  repair.  The  same 
being  a  public  road  or  street  and  with- 
in the  corporate  limits  of  the  town 
of  Morganton,  against  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity  of   the   state. 

!.•  F.   Spainhour,   solicitor. 

State  r.  Dickson,  124  N.  C*.  871  32 
S.    E.   9G1. 

V.  Indictment  for  Misconduct  in  Of- 
fice, Appropriating  Money  Con- 
trary  to   Law. 

"The  grand  jury  of  the  county  of 
Webster,  in  the  name  and  by  the  an- 
tluirity  of  the  state  of  Iowa,  accuse 
.losiah  Coulee,  John  Wilson,  A.  Graves, 
G.  T.  Kichey,  John  Linn,  N.  U.  Hart, 
A.  S.  White.  C.  C.  Carter,  D.  C.  Rus- 
sell, D.  W.  I'rindic,  C.  W.  Ma  her,  and 
J.  M.  Henderson,  of  the  crime  of  wil- 
ful misconduct  in  office  in  ordering  the 
erection   of   bridges  ut  a   cost   of  more 
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than  4i5,000  each,  without  first  suh 
inittiiti;  a,  proposition  therefor  to  the 
K'nal  voters  of  saiil  county;  coiuiuittcil 
.|v  t.,i:.i\vs:  The  saiil  Josiah  Coulee  and 
iiaininjj  tlieni).  on  tho  4th  day 
,  •  ^  '_  ■,  ruber,  A.  D.  1S15(),  in  tlio  county 
afore>aid,  tlien  and  there  being  the 
supervisors  of  the  county  of  Webster, 
in  tlio  State  of  Iowa,  and  being  con- 
vened in  session  as  the  board  of  super- 
visors of  said  county,  wrongfully,  un- 
lawfully ami  wilfully,  did  order  the 
erection  of  three  several  bridges  witii- 
in  the  limits  of  said  county,  at  a  cost 
exceeding  the  sum  of  $."),()U0  each,  and 
then  and  there,  wrongfully,  unlawfully 
and  wilfully,  did  appropriate,  of  the 
public  money  of  said  county,  tho  sum 
of  $0,000  each,  for  the  erection  of  three 
several  briilges  within  the  limits  of  said 
county,  and  the  further  sum  of  $5,000 
each,  for  the  abutments  and  trestle 
work  on  said  bridges,  being  a  part, 
parcel  and  portion  of  said  bridges, 
without  first  submitting  any  proposi- 
tion therefor  to  the  legal  voters  of  the 
county  of  Webster,  contrary  to  the 
prohibition  of  the  statute  in  such  cases 
made  and  provided,  and  in  violation 
of  their  official  duties."  State  f.  Con- 
lee.  25  Iowa  237. 

OPEXTXG      OR      VACATING      JUDG- 
MKN'TS. — See  Judgments. 


ORDERS  OF  COURT. 

I.  Caption  of  Order  of  Court,  OOS 

II.  Caption    of    Order     in     Court     of 

Equity,  !)(is 
ni.     Order  To  Show  Cause,  90S 

IV.  Order  in  the  Alternative,  908 

V.  Order  Nisi  in  Equity,  90S 

VI.  Notice  of  Settlement  of  Order,  OOS 

VTI.     Notice   of    Deci.sion     of    Circuit 
Judge,  !)iix 

VIII.  Introductory  Part   of  Order  on 
Further  Hearing,  Oos 

IX.  Order  Vacating  Order  Made  With- 

out Notice,  909 

X.  Order  Vacating    Order    Made    on 

Notice,  9ii9 

XI.  Notice    of    Motion    To    Discharge 

Order  for  Irregularity,  909 

CROSS-REFERENCES: 
Admiralty: 

Order    Enlarging    Time. 

Order  Staying   Proceedings  for  Time 

To  Make   Motion; 
Order  That  Libel  Be  Taken  Pro  Con- 
fo<.co; 


('apt  inn   of  OrdiM-s  and  Decrees; 

OniiM    lor    Interlocutory  Sale  of  Ship 
and    (.'argo. 
Amicndmknt.s  and  Jeofails: 

Order  for   Leave  To   Amend; 

Order  Giving  Leave  To  Servo 
Amended    Pleading; 

Order  Giving  Leave  to  Amend  For- 
mal Error; 

Order  for  Leave  To  Correct  Picti- 
tious    Name; 

Order  After  Trial,  Granting  Tjea\'0 
To  Amend  Complaint  To  ('oiiform 
to  the  Proofs. 

Annuities: 

Order  That   Receiver  Pay   Annuities. 
Another  Action  Pending: 

Order     of     Reference      on      Plea     in 
Equity. 
Appeals  : 

Order  Granting  Appeal; 

Order   Staying    Proceedings; 

Order  for  Re-argument; 

Order   Dismissing   Appeal; 

Order  for  Reversal  I^nless  Respond- 
ent Consents   to  Reduction; 

Order  for  Restitution; 

Order   for  Judgment    of  Court   Below 
on   Filing   Remittitur. 
A  ppearances : 

Order    for    Defendant's    Appearance; 

Order  To  Indorse  Defendant's  Ap- 
p''arance; 

Order,  Leave  for  Defendant  To  Enter 
A])]>eMraiiee    on    Return     and    Con- 
senting To  Be  Found. 
Arrest  in  Civil  Cases: 

Order  of  Arrest; 

Order    Vacating   Arrest; 

Order  A^acating  Arrest  on  Condition 
That   Defendant   Shall   Not   Sue; 

Order  To  Sliow  Cause  Why  Suiier- 
sedeas  Should  Not  Issue  To  Dis- 
charge Defendant; 

Order  To  Reduce  Amount  of  Bail; 

.MIowance   of  Bail; 

.\llowance  of  Bail,  as  to  One  Bail, 
and  for  Time  for  Other  To  Justify; 

Direction  That  Money  Be  Refunded 
on  Allowance  of  Bail; 

Allowance  of  Added  Bail; 

Order   Exonerating  Bail. 
.Vrrest  op  Judgment: 

Order  in  Arrest  of  Judgment. 
Attachment  : 

Order  for  Sale  of  Perishable  Prop- 
erty; 

Order  To  Examine  Person  Holding 
Property  of  Debtor  in  Attachment; 

Order  To  Examine  an  Ullicer  of  Cor- 
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poration    Holding    Proiiertj-     of     a 
Debtor; 

Order   Vacating'  "Warrant   of  Attach- 
ment; 

Order     Discharging     Attachment     on 
Security. 
Attorneys: 

Order    That    Plaintiff's    Attorney    in 
Ejectment   Produce   His  Authority; 

Order      Against      Attorney     Charged 
With  Malpractice. 
Bankruptcy  Proceedings  : 

Order    To    Show    Cause    on   Debtor's 
Petition; 

Order   for   Jury   Trial; 

Order    of   Eeference; 

Order   of  Reference   in   Judge's   Ab- 
sence; 

Order  Approving  Trustee's  Bond; 

Order  That  No  Trustee  Be  Appointed; 

Order  for  Examination  of  Bankrupt; 

Order  Reducing  Claim; 

Order  Expunging  Claim; 

Order   Allowing    Trustee's    Account, 
and   Discharge; 

Order  for  Removal   of  Trustee; 

Order  for  Choice  of  New  Trustee; 

Order    Confirming    Composition; 

Order   for  Distribution    on     Composi- 
tion; 

Petition  and  Order  for  Private  Sale; 

Petition   and   Order  for  Sale   of  Per- 
ishable   Property; 

Petition  and  Order  for  Sale  by  Auc- 
tion of  Real  Estate; 

Petition    and    Order    for    Redemption 
of    Property    From    Lien; 

Petition   and  Order  for  Sale  Subject 
to   Lien. 

Bastardy  Proceedings  : 

Order  of  Dismissal   on   Provision   for 

Support   in   Bastardy. 
Bills  of  Partici'L^vrs  : 

Alternative    Order    for    Plaintiff    To 

Furnish   Bill   of   Particulars; 
Peremptory      Order      That      Plaintiff 

Serve    Bill    of    I'articulars; 
Order  for  Further  Bill  of  I'articulars; 
Order    J'recluding    Evidence    by    Rea- 
son  of   Deffctivo   Hill; 
Order    To   Snrvp    Hill    of   Particulars, 

or    That    Defendant    May    Dismiss 

Complaint; 
Alternative  Order   for   Defendant   To 

Furnish   Bill   of   Particulars; 
Peremptory    Order     That     Defendant 

Serve  Bill  of  Particulars. 
Case  on  .Appeal: 

Order   for   Time   To   Prepare   Caso   or  i 

Exceptions,  With  Stay.  I 


Certainty  in  Pleading: 

Order     To     Make     Pleadings     More 
Definite   and   Certain. 
Change  of  Venue: 

Order   To  Show  Cause,  With  Stay  of 
Proceedings; 

Order    Revoking    Stay     of     Proceed- 
ings; 

Order    (Rule)    Granting     Change     of 
Venue; 

Order    (Rule)    Denying     Motion     To 
Change  Venue. 
Choice  and   Election   of  Remedies: 

Order    That    Complainant    Elect    Be- 
tween Law  and  Equity; 

Order  To  Elect  Between  Several  Ac- 
tions. 

Consolidation  of  Actions  : . 

Order  Consolidating  Actions. 
Contempt: 

Order  To  Turn  Over  to  Prison  Party 
Brouglit  Up  on  Attachment,  or  by 
Habeas. 
Continuances  : 

Order  Postponing  Trial. 
Copyright  Proceedings: 

Order   for   Reference   as   to    Infringe- 
ment ; 
Order  for  Injunction  Staying  Partial 
Infringement. 
Corporations: 

Order  for  Distringas  To   Comju'l   Ap- 
pearance  of  Corporation; 
Order     Permitting      Appearance      of 

Foreign   Corjioration ; 
Order    (Rule)    for  .Judgment    Against 
a   Corporation    (Failure   To   Plead). 
Costs : 

Order    Allowing     Costs     in     Supreme 

Court; 
Order   Striking   Item    of   Costs   From 
Bill. 
Creditors'  Suits: 

Order   of   Reference   To   Appoint   Re- 
ceiver in  Creditors'  Suit; 
Order    of    Reference     To     Determine 

Priority  Among  Creditors; 
Order   Ap|)ointing    Receiver    in    Cred- 
itor's   Suit     Against     Foreign    Cor- 
poration and  Resident  Agent. 

{ROS.S-IilLL: 

Order   To   Stay   Proceedings  in  Orig- 
inal   Suit; 

Order    That    Original    and    Cross-Bill 
Be  Heard  Together. 
Decedknts  '    P^statks  : 

Order    Appointing   Administrator; 

Order  To  Comiiromisc  Claim   Due  Es- 
tate; 

Order  Allowing  OlaLm  (a,  b); 
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Order    To    Pay    (  laiins    A;,'aiiist     Ks- 

tato; 
Orilor     To     Soil      PtTsoiial      I'lopiMt}' 

After    Notire; 
Onlcr    (iraiitinjj    Loavo     To     Convoy 

Koal    Kstatp; 
Onlor   ('onfinninp   Koporl    of   Salo; 
Drdor     for     Now     Aoooiint,     ttcttiny 

Asido  Former  Account; 

IHX'KEKS: 

Order  on  S|>ocial  Petition; 

Order  on  retitioa  as  to  Part  Ad- 
journed; 

Order  on   Special   Motion; 

Order   on    Cross    Motion; 

Introductory  J'art  of  Order  on  Fur- 
ther   Consideration; 

I'sua!    Directions; 

Order  for  Payment  of  Interest  to 
Life  Tenant  or  His  Representa- 
tives; 

Order  for  Payment  of  Interest  to 
Trustees; 

Order  for  Payment  of  Interest  to 
Corporation    Aggregate; 

Order    for    Payment    of    Interest    to 
Treasurer   of   Corporation. 
Default: 

Order  for  Interlocutory  Judgment 
and  Writ  of  Inquiry,  Default  for 
Not  IMeading; 

Order  for  Judgment  on  Default  in 
Debt; 

Order  for  Judgment  for  Default  for 
Not  Replying; 

Order  for  Judgment  on  Default  for 
Not   Rejoining; 

Order  for  Judgment  for  Not  Surre- 
joining; 

Order  for  Judgment  on  Default  on 
Filing  Inquisition; 

Ordor  for  Judgment  on  Default  on 
Filing  Clerk  's   Report; 

Order  for  .ludgment  Where  Sum- 
mons   Was   Served   by   Publication; 

Order  for  Judgment  and  That  Writ 
of  Inquiry  Issue  To  Assess  Dam- 
ages; 

Order  for  Judgment  and  Reference 
To  Ascertain    Damages; 

Order  for  Interlocutory  or  Final 
Judgment  After  Default  for  Not 
Joining   in    Demurrer; 

Order  for  Judgment  on  Default  for 
Defendant  Not  Joining  in  Demur- 
rer; 

Order  To  Set  Aside  Default  for  Ir- 
regularity; 

Order  To  "Set  Aside  Regular  De- 
fault; 


Order  Tn  Set  Aside  Inquest  for  Ir- 
regularity; 

Onlor    To    Set     Aside      Kogular      In- 
quest. 
Dkmiirrkr: 

Order  for  Judgment  on  Doniurror  for 
IMaintifT; 

Order  for  Judgment  on  Demurrer  for 
Dofondant; 

Onlor  for  Judgment  on  Deiiuirror  for 
the   Defendant   Where   Un()2)pOHod. 
DicrosiT  IN  Court: 

Order  for  I'a^'ment  Into  Court; 

Order  To  Satisfy  Part  of  Plaintiff's 
Claim; 

Order  on  Paying'  Money  Into  Court; 

Order  To   Deliver  Property; 

Order     Permitting     Voluntary     Pay- 
ment  Into   Court. 
Depositions  : 

Order  for  a  Commission  With  Stay 
of   Proceedings; 

Order  for  Commission  Without  Stay 
of   Proceedings; 

Order  for  Taking  Deposition  Pur- 
suant to  Letters  Rogatory; 

Order    To    Show    Cause    in    Contempt 
for    Disobedience    to    Subpoena    on 
Letters   Rogatory. 
Discovery: 

Order  for  Inspection  of  Documents 
Out  of  Court  (With  Leave  To 
Seal   Up); 

Order  for  Production  and  Deposit  of 
Books; 

Order  for  Production  and  Delivery  of 
Papers,  or  To  Show  Cause; 

Order   for   Leave    To  Inspect   Books; 

Order  for  Examination   of  Party; 

Order  To  Produce  Documents  on 
Petition    Therefor; 

Order     Requiring     Books     Deposited 
With  Referee. 
Dismissal,   Discontinuance   and  Non- 
suit : 

Order  Dismissing  Action  Absolutely; 

Order  Dismissing  Action  Unless 
Plaintiff  Moves; 

Order  of  Dismissal  by  Plaintiff  in 
Vacation,  Under  Statute; 

Order  Dismissing  Suit  for  Non-De- 
livery of  a  Copy  of  Bill; 

Order  for  Dismissal  of  Bill  at  the 
Hearing; 

Order  for  Dismissal  on  Case  Agreed; 

Order  for  Dismissal;  Reasons  Stated; 
Costs;  Without  Prejudice  to  Right 
To  Bring  Another  Suit; 

Order  for  Dismissal  of  Bill  Framed 
To   Prevent   Prejudice; 
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Order  for  Dismissal  of  Bill  Where 
Plaintiff  Does  Not  Appear; 

Dismissal  of  Bill  With  Costs  as  to 
Some  Defendants,  and  Without 
Costs   as   to   Others; 

Order  for  Dismissal  as  to  Part  of 
Bill; 

Order  for  Leave  To  Discontinue 
Without   Costs; 

Order  for  Judgment  of  Discontinu- 
ance; 

Order  for  Judgment  on  Nonsuit; 

Order   for   Judgment   as  in   Case    of 
Nonsuit. 
Divorce : 

Order  of  Reference  on  Bill  To  Dis- 
solve Marriage; 

Order  Allowing  Alimony  and  Ex- 
penses; 

Order     Confiding    Custodj'     of     Chil- 
dren. 
Dower,  Proceedings  To  Recover: 

Order  for  Admeasurement  of  Dower 
(N.  Y.  St.); 

Order  To  Confirm  Report  of  Com- 
missioners on  Dower; 

Order  in  Final  Judgment  Confirming 
Report  of  Commissioners  on  Dower. 
Ejectment  : 

Order  To  Appear  and  Plead; 

Order  To  Appear  and  Plead  on  Mo- 
tion  in  Open  Court. 
Eminent  Domain: 

Order  for  Hearing  in  Condemnation 
Proceedings; 

Order  To  Summon  Jury  in  Condemna- 
tion Proceedings; 

Order  on   Condemnation   of  Land. 
Equity  Jurisdiction  and  Procedure: 

Order  Dismissing  Suit  for  Non-de- 
livery  of   Copy   of  Bill; 

Order  for  Decree  Pro  Confesso  Where 
Defendant     Appears     and     Waives 
'        Objection; 

Order  for  Decree  Pro  Confesso  Where 
Defendant  Does  Not  Appear  at 
Hearing. 

Order  for  Leave  To  Withdraw  and 
Amend; 

Order  for  Leave  To  Amend  Bill 
After   Plea   to  Part   Is   Allowed; 

Order  for  Leave  To  Amend  Bill 
After   General    Demurrer; 

Order    for    Leave    To    Amend    an    In- 
junction  Bill. 
Filing: 

Order   on    Certificate   That    Plradings 
Are   Not   f^ilfd. 
Frivolous  and  Sham   Pleadings: 

Order  for  .Judgment  on  Frivolous  De- 
murrer With  Liberty  To  Plead; 


Order  for  Judgment  on  Frivolous  De- 
murrer; 

Order  Denying  Motion  for  Judgment 
on  Frivolous  Demurrer; 

Order  for  Severance  and  for  Judg- 
ment on  Frivolous  Demurrer,  as  to 
One; 

Order  for  Judgment  on  Frivolous 
Pleading; 

Order  for  Judgment  on  Frivolous 
Pleading,  Reserving  Leave  To 
Amend; 

Order    To    Strike    Out    Sham    Plead- 
ing. 
Garnishment: 

Order  Setting  Aside  Judgment 
Against  Garnishee; 

Order    Directing    Garnishee    To    Pay 
Money   Into    Court. 
Guardian  Ad  Litem: 

Order  Appointing  Guardian  Ad  Litem 
for  Infant  Plaintiff; 

Order  Appointing  Guardian  for  In- 
fant  Defendant; 

Order  of  Appointment  on  Defend- 
ant's Failure  To  Procure  the  Ap- 
pointment  After   Notice; 

Order  Appointing  Guardian  Ad  Litem 
in    Case    of    Publication; 

Order,  Guardian  Assigned  on  Ap- 
plication of  Infant  or  Non  Compos; 

Guardian  Assigned  to  Infant  or  Non 
Compos    Defendant    on    Motion    of 
Plaintiff. 
Guardian  and  Ward: 

Order  Appointing  General  Guard- 
ian; 

Order  Appointing  Guardian  Nomi- 
nated by  Infant; 

Order  Directing  Transfer  of  Funds 
to   Non-resident  Guardian; 

Order  on  Interlocutory  Account  of 
Guardian; 

Order  To  Publish  Notice  of  Applica- 
tion To  Sell   Minor's  Property; 

Order  Granting  License  To  Sell  Land 
of  Minor; 

Order  Setting  Aside  Sale  of  Land  ot 
Ward; 

Confirmation    of    Sale    of     Land     by 
Guardian. 
Habeas  Corpus: 

Order   Remanding    Prisoner; 

Ordor  That  Prisoner  Be  Bailed. 
HkarinO: 

Order  of  Reference  Preparatory  to  a 
Hearing; 

Ordrr  for  Cause  to  Stand  Ovrr  To 
Add    Parties; 

Ordor  for  Cause  To  Stand  Over,  To 
Add   Proofs; 
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Ordor  oil  Hi-aiiii;;  PiMiuirror  or  I'loa 
(a.  b); 

Onlor  on  Hoariii^j  nf  Kxci'plions  for 
Insiifticioncy; 

Ouh'T  for  (.ieiioral  Atljouniiiioiit  to 
Clminbi'rs; 

Onlor  That  ^Faster  Settle  Convey 
anoo; 

Ortler   Reserving  Further  Directions; 

Oriler.   Reservation   of   Interest; 

Order,  Furtiier  Consideration  Ad- 
journed; 

Order.  Further  Consideration  Ad- 
journed With  Liberty  To  Apply 
at    Chambers; 

Order  for  Further  Consideration  of 
Cause  and  of  Costs  Adjourned; 

Order  Reserving  Case  for  Full 
Court; 

Order  Reservinjx   Doniurrer    for    Full 
Court. 
Infants: 

Order  Appointing  Guardian; 

Order   Apjtointing   Prochcin   Ami; 

Order  That  Defendant  Procure  Ap- 
pointment  of  Guardian; 

Order  Appointing  Guardian  for  In- 
fant Defendant  on  Failure  To  Pro- 
cure Appointment   by    Infant; 

Order  Appointing  Guardian  of  Person 
and  ^iaintenance; 

Order  for  Increase  of  Maintenance  of 
Infant. 
Injunctions: 

Order  for  Injunction  on  Notice,  or 
Ex   Parte,   on   Undertaking; 

Ex   Parte  Interim  Order; 

Order  for   Ex   Parte   Injunction; 

Order,  Injunction  Dissolved  or  Con- 
tinued on   Motion; 

Injunction   Continued   on   Hearing; 

Order  Denying  Motion  for  Injunction 
Without   Prejudice; 

Order  To  Show  Cause  Why  Injunc- 
tion Should  Not  Issue  With  Re- 
straint Meanwhile; 

Order   Dissolving   Injunction; 

Order  Dissolving  Injunction  on 
Ground   of  Abatement; 

Order  of  Reference  as  to  Damages 
by  Injunction; 

Order  Confirming  Report  as  to  Dam- 
ages by   Injunction. 
Insane  Persons: 

Order  Committing  Insane  Person  to 
Hospital; 

Order  of  Commitment  of  Insane  Per- 
son   by    Tourt. 
Inttrpijiader: 

Order  for  Injunction  in  Interpleader 
on  Payment  Into  Court; 


Order  fi^-  Tnjunclion   on   Undertaking 

as   to   Subjeci-Matter; 
Interpleader,     Order     for     Judgment 

and    Kofi'rence; 
Order  for  Interpleader; 
Order    for    Inter])leader,    Delivery     of 

Specific    Property    and    Application 

for   Keceiver   Therefor. 
Intervention: 

Order   Bringing    in    Third   Person    as 

I'arty     Dofeiidant; 
Order   Pevniitting   Intervention   With 

Conditions. 
Issues  in  Pleading  and  Practice: 
Order  in  Chancery  for  Feigned  Issue 

and  for  Reference  To  Settle  Form; 
Order  in  Chancery  for  Feigned  Issue 

Where  Issue  Is  Settled  by  Court; 
Order  for  Feigned  Issue,  Amount  of; 
Order   for   Feigned   Issue   Respecting 

Receipt  of  Money; 
Order  for  Issue  as  to  Damages; 
Order  for  Issue  as  to  Right  of  Way; 
Order    for    Issue    as    to    Validity    of 

Bond; 
Order    for    Issues    as    to    Clause    iu 

Will; 
Order    for   Issue    as    to    Sanity,    and 

Validit}^   of   Deed;    Fraud; 
Order    for    Directions     After     Issues 

Awarded; 
Order     on     Equity     Reserved     After 

Trial  of  Issue; 
Order    After    Issue    as    to    Clause    in 

Will; 
Order  for  an  Issue  in  General  (a,  b); 
Order  for  an  Issue  as  to  Fraud. 
Jt'dgments  : 

Order   for   Judgment   on   Verdict    (in 

Assumpsit,    Trespass,   Case   or   Tro- 
ver) ; 
Order   for   Judgment    on   Verdict   for 

Plaintiff  in   Debt; 
Order   for   Judgment   on   Verdict   for 

Defendant; 
Order    for    Judgment    of    Respondeat 

Oiister; 
Order   for   Judgment   Ne   Recipiatur; 
Order  for  Judgment  on  Cognovit; 
Order    for    Judgment    on    Bond    and 

Warrant; 
Order  for  Judgment   on  Relicta; 
Order  for  Judgment,  With  Leave  To 

Turn  Case  Into  Bill,  Etc.; 
Order    for   Judgment    Non     Obstante 

Veredicto; 
Order   To   Set  Aside   Final  Judgment 

as    Irregular; 
Order  To  Set   Aside  an  Interlocutory 

Judgment   for   Irregularity; 
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Order    Vacating   Judgment     and     for 
Ke-assessment    of    Damages. 
Judgments  axd  Decrees,  Enforcement 

OF: 

Order  To  Set  Aside  Fieri  Facias  as 
Irregular; 

Order  To  Set  Aside  a  Capias  Ad 
Satisfaciendum    as   Irregular; 

Order    Setting    Aside    Execution    and 
Making   Kestitution    (Code). 
Judgments   and   Decrees,  Revival  of: 

Order    Reviving    Dormant   Judgment. 
Judicial  Sales: 

Order  Setting  Aside  Sale  on  Ground 
of  Mistake  and  Inadequacy  of 
Price; 

Order  Confirming  Referee's  Report 
of   Sale; 

Order  Compelling  Purchaser  To  Com- 
plete   His    Purchase; 

Order  Discharging  Purchaser. 
Juries  and  Jurors: 

Order  of  Certification  of  Jury  List 
Nunc    Pro    Tunc; 

Order   for  Foreign   Jury. 

Order   for  a  Special   or  Struck  Jurv 
(a.    b). 
Mandamus: 

Order  for  a  Mandamus   (a,  b) ; 

Order    Denjang    a    Peremptory    Man- 
damus. 
Mortgages  : 

Order  Enlarging  Time  for  Payment 
of   Mortgage; 

Final  Order  for  Strict  Foreclosure; 

Order  of   Reference   To   Take   I'roof; 

Order  for  Inquiry  as  to  Occupation 
and  Rent; 

Order  for  Account  of  Repairs  and 
Improvements; 

Order   That    Profits  Be  Applied; 

Order  for  Inquiry  as  to  Deteriora- 
tion; 

Order  for  Inquirv  as  to  Strip  and 
Waste; 

Order  To  Take  Account  of  Insur- 
ance; 

Order  for  Reference  To  Take  Account 
in    Action    To   Redeem; 

Final    Order    Dismissing    Action    for 
Redemption. 
>fnTiONS : 

Notice  of  Motion  for  Order  to  Enter 
Order  Nnnc   Pro  Tunc; 

Order  to  Show  Cause,  General  Form. 
Ne  Exeat: 

Order  To  Show  Cause  Against  >■€ 
Exeat; 

Order  To  Set  Aside  Ne  Exeat, 


New  Trial: 

Order  Granting  Motion  for  New 
Trial; 

Order  Granting  Motion,  Unless  Op- 
posing Party  Will  Consent  To  Re- 
duce  His   Verdict; 

Order  Setting  Aside  Nonsuit  and  for 
New    Trial; 

Order    Denying   New   Trial. 
Officers: 

Order     of     Substitution     of    OflScer's 
Successor. 
Parties  : 

Order   Without   Motion   To   Bring   in 
Necessary  Parties. 
Partition  : 

Order  of  Court  To  Appear  and  Plead 
in   Partition; 

Order  To  Amend  Petition  and  Search 
for  Incumbrances   (Stat.); 

Order  To  Admit  Petitioner  as  De- 
fendant in  Partition; 

Order  for  Judgment  by  Default  and 
Appointment  of  Commissioners  in 
Partition; 

Order  for  Sale  of  Premises  in  Par- 
tition; 

Order  To  Confirm  Sale; 

Order  That  Actual  Partition  Be 
Made; 

Order   for   Appointment   of  Guardian 
in  Partition. 
Patents : 

Order,   Motion   To  Stand  Over,  With 
Leave  To  Bring  Action  and  Direc- 
tions    for     Inspection,     Defendant 
Keeping  Account. 
Paupers : 

Order  To  Admit  In  Forma  Pauperis; 

Order  for  Reference  of  Petition  for 
Leave  To  Prosecute  as  a  Poor  Per- 
son; 

Order  Denying  Leave  To  Prosecute 
as    Poor    Person. 

PERPETirATION   OF   TESTIMONY: 

Order   for   Examination   of   Witnesses 
To   Perpetuate   Testimony. 
Physical   Examination: 

Order  for  Physical  Examination. 
Privilege: 

Order   To   Show   Cause   Why   Defend- 
ant  Should   Not    Be   Discharged   on 
Ground    of   Privilege. 
Probate  of  Wills: 

Order   Admitting  Foreign   Will. 
Prohibition: 

Order    To    Show     Cause     Why     Writ 
Should  Not  Issue. 
Qt;o  Warranto: 

Order  To  Show  Cause  for  Leave  To 
File   Information. 
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Rkcrivkrs: 

Or.lor    for    App-'inlmont    of    hocciver 

of  KohI   an. I    IVrsoiial    KstiilP; 
Or.i.T    for    Appoint iiu'nt    of    Koooivor 

of    PartiuTsliip   Business; 
Ord«T    That     Kocoivor    aiui     Maiiat,'<T 
of    Testator's     Business      Be      Ap- 
pointed; 
Order   Appointing   Keeeiver   of   Irop- 
ortv     in     Foreign     Tountry,      Witli 
\A\c    To    Appoint      Agent     Tliere 
To   Litijiatc; 
Order.    Keeeiver     Continued     at     the 

llear.nj:; 
Order      Appointing     Temporary     Ke- 
eeiver; 
Order   on    Notice    of   Motion    To    Ke- 

view    Appointment; 
Order     That    Receiver    Give    Shenflf 
t^tatement   of  Property  He  Claims; 
Order,  Receiver  To  Repair  Buildings; 
Order    of    Court    on    Request    by    Re- 
ceiver   for    Authority    To    Compro- 
mise Notes  and  Accounts; 
Order  for  Receiver  To  Bring  in  Ac- 
count; 
Order  for  Separate  Accounts  by  Re- 
ceiver  of   Rents    and    Personalty; 
Investment; 
Acceptance    and    Approval      of     Re- 
ceiver's Account; 
Order  of  Reference  as  Compensation 
to   Receiver,  and  Balance   Remain- 
ing; 
Order   on   Receiver  To  Pay   Taxable 
Costs,    and    Balance     Reported     by 
Master  to  Plaintiff; 
Order  for  Discharge  of  Receiver  and 
Payment,   Etc. 
Recognizances: 

Order  for  Exoneretur  of  Bail. 
References: 

Order    for    Reference    of    Cause     on 

Consent; 
Order    for    Reference    of    Cause    on 

Motion; 
Order  for  Reference  at  Trial; 
Order  To  Compel  Report  of  Referee; 
Order   To   Set   Aside   Report   of   Ref- 
eree on  Merits; 
Order  Denying  Motion  To  Set  Aside 

Report    of    Referee; 
Order    for    Judgment    on    Report     of 

Referee; 
Order  Referring  Cause  on  Motion; 
Order  Referring  Cause,  "Without  Mo- 
tion; 
Order  on  Consent  for  Reference; 
Order  of  Reference  To  Take  an  Ac- 
count   in   Case   of   Default; 
Order   of   Reference    To   Take   Proof 


of  (,'ause  of  Action,  and  Payments, 
NY  here  Summons  Was  Served  by 
I'ublication; 

Order  of  Reference  Preliminary  to 
.Iiidgment    in    Divorce; 

Order  of  Reference  To  Take  Testi- 
mony; 

Order  of  Reference  To  Take  Testi- 
mony; as  to  Value  of  Use  and  Oc- 
cuiiation,  in  Action  for  Specific 
Performance; 

Order  of  Jioference  To  Take  an  Ac- 
count as  to  Damages; 

Order  of  Reference  for  Accounting 
in   Partnership  Cause; 

Order  of  Reference  Preliminary  to 
Judgment  for  Partition; 

Order    That    Books    and     Papers     Be 
Deposited  With  Referee  Before  Ac- 
counting. 
Removal  op  Causes: 

Order  To  Show  Cause  on  Motion  To 
Remove    Cause; 

Order    Removing    Cause     to     United 
States    District   Court. 
Repleader : 

Order  for  Repleader. 

Revivor  : 

Order  To  Revive; 

Order  To  Revive  on.  Marriage  of  Fe- 
male  Sole    Plaintiff; 

Order   Reviving  Action; 

Order  by  Consent,  Substituting  Ex- 
ecutors, Without  Prejudice  to  Pro- 
ceedings Already  Had; 

Order  To  Show  Cause  on  Petition  by 
Defendant   To   Revive; 

Order  To  Show  Cause  on  Petition 
by  Defendant  To  Revive,  Abso- 
lute; 

Order  To  Show  Cause  on  Petition  by 
Defendant  To  Revive,  Alternative; 

Order  Abating  Action  Unless  Re- 
vived; 

Order  of  Revivor  on  Motion  of 
Plaintiff  on  Death  or  Disability  of 
Defendant; 

Order  on   Attachment,  and  Death   of 
Defendant  Before  Publication  Com- 
pleted. 
Scire  Facias: 

Order  for  Default  on  Scire  Facias. 

Security  for  Costs: 

Alternative    Order    To    File    Security 

for   Costs; 
Peremptory   Order   of   Court   To   File 
Security  for  Costs  (After  Alterna- 
tive Order). 
Sequestration  : 

Order   for   Sequestration; 
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Order  for  Sequestration  on  Keturn 
of  Attachment    (English); 

Order  for  Sequestration;  Corporation; 

Order  for  Sequestration  for  Not  An- 
swering; 

Order  for  Examination  of  Claimant 
Pro   Inter   Esse   Suo; 

Order  Directing   Tenants   To   Attorn, 
Etc.,   to   Commissioners. 
Service  op  Process  axd  Papers: 

Order  for  Service  of  Bill  on  Defend- 
ant Out  of  Jurisdiction; 

Order  for  Substituted  Service  of  De- 
cree or  Order; 

Affidavit  of  Service  of  Judge 's  Or- 
der; 

Order  for  Publication,  Defendant  For- 
eign Corporation; 

Order  for  Publication,  Where  De- 
fendant Has  Departed  or  Con- 
cealed Himself;  , 

Order  for  Publication,  Where  De- 
fendant Is   Non-resident; 

Order  for  Publication,  Where  Ac- 
tion  Kelates   to    Specific   Property; 

Order  for  Publication,  Where  Action 
Is  for  Divorce; 

Order  for  Publication,  Where  Kesi- 
dence  of  a  Resident  Cannot  Be 
Ascertained; 

Order  for  Publication  in  Case  of 
Unknown   Owner; 

Order  for  Publication  for  Absent, 
Concealed  or  Non-resident  Defend- 
ant; 

Order  for  Publication  of  Notice  of 
Attachment    Against    Non-resident; 

Order  of  Publication  of  Notice  of 
Attachment  Against  Absconding 
Debtor; 

Order  Taking  Bill   as   Confessed  and 
Ordering  Reference. 
Sheriffs  and  Constables: 

Order  on  Sheriff's  Default  for  Not 
Returning; 

Order  on  Appearance  of  SlirrifT  on 
Attachment; 

Order  of  Court  Imposing  Fine  on 
Sheriff    for    Contempt; 

Order  Discjiarging  Attachment 

Against   Sheriff; 

Order    on    Default    of   the   Sheriff   To 
Appear   on    Attachment. 
SpF.f'iFir  Performance: 

Order   To    Inquire    if   Cnod    Title   'an 
Be    Made. 
Stay  of  Proceedings: 

Order  for  Stay  of  I'rocepdings  To 
Move   for  New  Trial; 

Order   for   Stay   of    Proceedings,   De- 


murrer to  Evidence  or  Bill  of  Ex- 
ceptions; 

Order  To  Stay  Proceedings  on  Ap- 
peal From  Decision  of  Circuit 
Judge; 

Order  To  Stay  Proceedings  for  Mo- 
tions in  General; 

Order  for  Perpetual  Stay  of  Proceed- 
ings; 

Order  To  Stay  Proceedings  on  Pay- 
ment of  Debt  and  Costs; 

Order  of  Revocation  of  Order  Stay- 
ing Proceedings; 

Order  by  Court  of  Equity  Staying 
Present  and  Future  Action; 

Order,  Leave  To  Proceed  With  Ac- 
tion,   But    Execution    Stayed; 

Order  by  Court  of  Equity  To  Stay 
Sale,  Where  Execution  Issued 
After  Notice  of  Decree,  With  In- 
junction. 

Striking  Out: 

Order   To    Strike   Out   Counts; 

Order  To  Strike  Out  Plea; 

Order  on  Motion  To  Strike  Out  Ir- 
relevant  Answers; 

Order   on    Motion   To   Strike   Out   Ir- 
relevant  or   Redundant   Matter. 
Supplemental  Pleading  : 

Order  on  Motion  for  Leave  To  File 
Supplemental   Complaint; 

Order  Granting  Leave  To  Make  Sup- 
plemental   Pleading; 

Order  To  Carry  on  Suit  Against  As- 
signees of  Defendant. 
Supplementary  Proceedings  : 

Order  for  Examination  of  Judgment 
Debtor  After  Return  of  Execu- 
tion; 

Order  That  Debtor  Pay  Judgment; 

Order  Appointing  Receiver  in  Sup- 
plementary   Proceedings; 

Order  To  Show  Cause  in  Supple- 
mentary Proceedings  on  Contempt; 

Order   Adjudging   Offender   Guilty   of 

('ontempt  in  Suj)i)lementary  I'rococil- 
ings; 

Order    for    Interrogatories    After    Re- 
turn    of    Attachment    Where    Con- 
tempt  Is   Denied. 
Surplusage  and  Scandai^: 

Order  To  Expunge  Scandal  and  Im- 
pertinence on  Submission  tn  I'lx- 
ceptinns; 

Order   To    Ex])unge   Scandal    ami    Ini- 
fiertinence  From  Answer  on   Report 
of   Master. 
Tender : 

Order  for  TiCave  Tn  Pay  Money 
Into  Court. 
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TiMV.  To   rtr.vn: 

OriliT  for   Further  Timo  To   Dorlaro; 

Oriler   for   I'lirthor  Tiino  To   IMoail; 

Ordor   Knlaijjiiitr  Timo  To   Plea*!. 
Trim.: 

Or.lor  for  Trial; 

Ortlor  for  Trial  and  Asspssment  ot 
damages  Contingont  on  Issues  of 
Law; 

Order   To   Strike    From    Calendar    (a. 

b); 
Order     Denyinp:     Motion     To     Strike 

From   Calendar. 
VlF.w    Hy   .IiRY: 

Order    Directing    View    by   Jury. 
Writ  of   KrroR: 

Order  for  Judgment  of  Affirmance  in 

Frror; 
Order  for  Judgment  of  Allirmance  in 

Default; 
Order   for  .ludgmcnt   of  Reversal. 

I.     Caption  of  Order  of  Court. 

At    a   >iH'cial    (or  general)    term   of   the 

superior  court  of  the  city  of , 

held  at  the  of  said  city,  on 

the day  of ,  18 . 


(state    what)    by    the 


day   of 


Present — lion. 


justice. 


(Names  of  plaintiffs),  against  (Names 
of  defendants).     1   Abb.  Forms  3. 

n.  Caption  of  Order  In  Court  of 
Equity. 

At    a    court    of    chancery    held    for    the 

state    of   ,   at   ,    on 

the day  of ,  18 . 

Present     ,      chancellor       (or 

,     vice     chancellor     of     the 

circuit. 


On  reading  and  filing  (recite  papers 
on  which  motion  was  founded)  and  on 
motion  of  Mr.  C.  E.  of  counsel  (or 
solicitor)  for  complainant  (or  defend- 
ant) no  one  apfteariiig  to  ojjpose  (or, 
and  on  hearing  Mr.  W.  C.  N.  of  counsel 
for  the  defendant  [or  complainant]  in 
opposition  thereto,  it  is  ordered,  etc.  2 
Barb.  Ch.  Pr.  512. 
JH.    Order  To  Show  Cause. 

On  service  of  this  order,  and  a  copy 
of  the  aflidavit  upon  which  the  same 
is  granted,  let  the  plaintiff's  (or,  de- 
fendant's)  attorney  show  cause   before 

me,  at  my  chambers  in  on  the 

day  of  at  


1    ten    o  'clock    in    the    fore- 
noon,   or   show    cause    at   that    time    at 

my    chambers     in     why     he 

sliould  not  (state  what),  or  in  default 
of  doing  so,  why  (state  consequences); 
and  in  the  meantime  let  all  further 
proceedings    in    this    cause    be    stayed. 

Dated   ,    18 . 

,   circuit  judge. 

Burr.   App.   229,   §4S1. 

V.  Order  Nisi  in  Equity. 

On    reading    and    filing    (state    what 

papers)   and  on  motion  of  for 

plaintiff  (defendant),  ordered  that 
(state  what)  unless  cause  to  the  con- 
trary thereof  be  shown  within  

days  from  the  entry  of  tliis  order.  2 
Barb.    Ch.    Pr.    512. 

VI.  Notice  of  Settlement  of  Order. 
Take  notice,  that  the  order  of  whieli 

the  w^itliin  is  a  copy,  will  be  presented 
for  settlement  to  the  Hon.  J.  J.,  the 
justice  who  made  the  same  (or,  to  one 
of     the     justices     of     the     court),     at 

,     on     the     day     of 

instant,    at o'clock 


o'clock  in  the noon  why  (state 

■what).    Dated,  etc. 

.    circuit    judge. 

Burr.   App.   22S,   §477. 
rV".      Order    in    Alternative     (General 
Form). 
Let      thr-      defendant's      ("plaintiff's) 


—    noon. 


in   the  — 

(Signature.) 

(Date.) 
(Address.) 

2    Abb.    Forms    G93. 
Vn.      Notice    of    Decision    of    Circuit 
Judge  and  Order  Thereon. 

Sir: — Please  to  take  notice,  that  the 
within  is  a  copy  of  the  decision  made 
in  this  cause,  by  his  honor  (John  W. 
Edmonds,  circuit  judge  of  the  first  cir- 
cuit), and  that,  on  filing  the  same,  an 
order  for  judgment  (or,  for  a  new 
trial),  was  thereupon  duly  entered  in 
the  office  of  "William  P.  Hallett,  es- 
quire), one  of  fhe  clerks  of  this  court, 
according  to  the  rules  and  practice  of 
said  court.  Dated,  etc. 
Yours,  etc., 

p].   F.,  pltffs.   atty. 
To  G.  H.,  atty.  for  deft. 

Burr.  App.  201,  §387. 
VIII.     Introductory  Part  of  Order  on 
Cause    Coming    on    for    Further 
Hearing. 

This  cause  coming  on  for  further  con- 
sideration thereof,  adjourned  by  the  de- 
cree (or  order),  dated,  etc.,  in  the  pres- 
ence of  counsel  for  the  plaintiff  and 
defendants,  upon  opening  and  debate 
of  the  matter  and  hearing  the  said  or- 
der and  the  master's  report,  and  what 
was    alleged    on    both    sides,   this   court 
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uotli  ordei,  et(..  i5  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  2197;  Tripp's  Forms 
(Eng.  ed.  ISoS)  126.  See  more  extended 
and  particular  form,  1  Setou  Dec.  (Eng. 
ed.   1862)    38. 

IX.  Order   Vacating   an   Order   Made 
Without  Notice. 

1  hereby    vacate    and    discharge   the 
order   (of  arrest)    made   by   nie   in  this 

action  on  the  day  of • 

last. 

(Date.)  (Signature   of  judge.) 

2  Abb.   Forms   694. 

X.  Order    Vacating    an    Order    Made 

on  Notice. 

On   motion    of    M.    X.,   for   -, 

and  after   hearing  O.  P.,  for  , 

(or,  and  on  proof  of  service  of  due  no- 
tice of  this  motion,  and  no  one  ap- 
pearing) in  opposition:  Or- 
dered, that  the  order   (of  arrest)   made 

by  me  in  this  action,  on  the  • 

day    of   ,    18 ,    be,    and   the 

same  is  hereby  vacated  and  discharged. 
(Date.)  (Signature  of  judge.) 

2  Abb.   Forms    694. 

XL  Notice  of  Motion  To  Discharge 
Order  for  Irregularity. 
Take  notice,  etc.,  etc.,  tliat  the  or- 
der made  in  this  cause,  bearing  date, 
etc.,  whereby,  etc.,  may  be  discharged 
for  irregularity,,  with  costs  to  be  taxed 
by  one  of  the  taxing  masters  of  this 
court  (or  by  the  clerk,  or  registrar). 
Dated,  etc. 

A.   B.,   defendant's  solicitor, 

3  Dan.  Ch.  PI.  &  Pr.   (Perkins'  ed.) 
2151. 

ORrOTNAL    WRIT.— See   Right,   Writ 
OF;    Wkit  of  Entry. 


OYER    AND    PROFERT. 

I.  Demand  of  Oyer  by  Defendant,  909 
n.  Demand  of  Oyer  by  Plaintiff,  9n9 
III.  Special  Demurrer  After  Oyer,  9()9 
I.     Demand  of  Oyer  by  Defendant. 

Tliu  dffi'iidaiil  (lciii;iiiiis  oyer  ;uid 
copy  of  the  writing  obligatory  men- 
tioned in  the  declaration  in  tliis  cause, 
and  the  condition  thereof.  (Or,  of  the 
deed  poll,  indenture,  articles  of  agree- 
ment, etc.,  mentioned  in  tiie  declaration 

in    this    cause.)       Dated    the    

day  of  ,  18 . 

Yours,  etc., 

G.  H.,  defendant 's  atty. 
To  E.  F.,   esq.,   plaintiff's  atty. 

Purr.  .\]>]>.  "4,  S14fic;  Chit.  Forms 
594,   1    Inipey's   Pr.    (K.    B.)    27G. 


II.  Demand  of  Oyer  by  Plaintiff. 
The  plaintiff  demands  oyer  and  copy 

of   the   indenture   of   lease,   etc.    (as   in 

preceding   form).     Dated   the  

day   of   ,    18 .      Burr.   App. 

75,  §146d;   Chit.  Forms  594. 

III.  Special  Demurrer  to  Declaration 
After  Oyer. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  craves  oyer  of  the  said 
writing  obligatory  (or  indenture,  etc.), 
in  the  said  (first  count  of  the  said) 
declaration   mentioned,    and    it   is    read 

to  him   (etc.  .     He  also  craves 

oyer  of  the  condition  of  the  said  writ- 
ing obligatory,  and  it  is  read  to  him) 
in  these  words:  (here  set  forth  the  in- 
strument according  to  oyer) ;  which  be- 
ing read  and  heard,  the  said  defendant 
says,  that  the  said  declaration  and  the 
matters  therein  contained,  in  manner 
and  form,  etc.,  are  not  sullicient,  etc. 
(as  usual   form,   see  Demurrer). 

And  the  said  defendant,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  states  and  shows 
to  the  court  here,  the  following  causes 

of     demurrer     to     the     said     ( 

count   of   the  said)    declaration,  that   is 

to    say:    For    that    the    said    ( 

count  of  the  said)  declaration  doth 
not  agree  with  the  oyer  of  the  said 
writing  obligatory  (or  indenture,  etc.), 
above  set  forth,  but  varies  therefrom 
in  this,  to-wit,  that  (here  specify  the 
variance).  And  also  for  that  the  said 
declaration  is,  in  other  respects,  uncer- 
tain, informal  and  insulTicient,   etc. 

G.   II.,  attv.  for  defendant. 

Burr.  App.  396,  §733;  5  Uiil  (.\.  Y., 
143;  2  Id.  61 G. 


PARDON. 

I.  Pardon  by  President,  i»on 

II.  Record.s,  Suggestiou  by  Court,  010 

CROSS- in;  FKRKNCE: 
Arraignmknt  and  Plka: 
Plea,   Pardon. 

I.     Pardon  by  President. 

''Andiew    .laekson,     I'resideiit     of     the 

United    States,    to   all    who   shall   see 

these    presents,   greeting: 

"Whereas    a    certain    (ieorgo    Wilson 

has    been    convicted    before    the   Circuit 

Court    of    the    United    States    for     the 

Eastern  District  of  Pennsylvania  of  the 

crime  of  robbing  the  mail  of  the  United 
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States,  and  has  boon  sontoneoil  by  tho 
said  court  to  sntTor  tlio  penalty  of  dt'atli 
on  tho  -d  day  of  July  next;  and  where- 
as tho  said  Cieor^jo  Wilson  h;is  been 
roeoin mended  as  a  fit  subject  for  tlie 
exercise  of  executive  clemency  by  a 
numerous  and  respectable  body  of  i)eti- 
tioners,  prayinjj  for  liim  a  remission 
of  tho  sentence  of  death,  inasmucli  as. 
in  such  a  case,  sentence  of  imprison- 
ment for  twenty  years  may  yet  be 
pronounced  against  him  on  tho  imlict- 
ment  to  which  he  has  pleaded  guilty 
in  tiie  Circuit  Court  of  the  United 
States  for  the  saitl  district,  and  a  still 
more  severe  imprisonment  may  be 
awarded  him  for  the  same  acts  in  the 
criminal    courts   of   Pennsylvania: 

•'Now  therefore,  I,  Andrew  Jackson, 
I'resident  of  the  United  States  of 
America,  in  consideration  of  the  prem- 
ises, divers  other  good  and  sufficient 
reasons  me  thereunto  moving,  have 
pardoned,  and  do  hereby  pardon  the 
said  George  Wilson  the  crime  for  which 
he  has  been  sentenced  to  suffer  death, 
remitting  the  penalty  aforesaid,  with 
this  express  stipulation,  that  this  par- 
don shall  not  extend  to  any  .iudgment 
which  may  be  had  or  obtained  against 
him,  in  any  other  case  or  cases  now 
pending  before  said  court  for  other  of- 
fenses wherewith  he  may  stand 
charged. 

"(L.  S.)  In  testimony  whereof,  1 
have  hereunto  set  my  hand  and  caused 
the  seal  of  the  United  States  to  be 
affixed  to  these  presents.  Given  at  the 
city  of  Washington  this  14th  day  of 
June,  A.  D.  183i),  and  of  the  independ- 
ence of  the  United  States  the  fifty- 
fourth. 

"Andrew    Jackson. 
"By  the  President, 

M.  Van  Buren,  Secretary  of  State." 

United  States  r.  Wilson,  7  Pet.  (U. 
S.)    150,   S   L.  ed.   Clii. 

n.     Record,    Suggestion   by  Court    on 
Pardon     Understood     To     Have 
Been  Granted. 
"And   now,   to-wit,  this  20th   day  of 
October,    A.    D.    1830,    the    district    at- 
torney of  the  United  States  moves  the 
court   for  sentence  upon   the  defendant, 
George   Wilson;    but   the  court   suggest- 
ing   tlif    propriety    of    inquiring    as    to 
the    effect    of  a    certain    pardon,    under- 
stood   to    have    been    granted    by     the 
President    of  the  TTnited   States   to   the 


to  a  conviction  on  another  indictment, 
the  case  postponed  till  the  21st  day  oi 
October,  1830."  United  States  r.  Wil- 
son, 7  Pet.  (U.  S.)  150,  8  L.  ed.  (540. 
\olc. — Sec  iKitcs  on  jiardun  in  Ar- 
raignment and  Plea. 


PARENT  AND  CHILD. 

I.  Declaration  in  Trespass,  Debauching 

Daughter,  !»1() 

II.  Declaration    in    Case,    Debauching 

Daughter,  SMI 

III.  Complaint  for  Seduction  of  Plain- 

tiff's Daughter,  <tl  1 

IV.  Complaint  by  Parent  for  Services 

of  Minor  Son,  911 

V.  Indictment    for    Solemnizing    Mar- 

riage Without  Consent  of  Parent, 
912 

VI.  Defense  by  Parent  Alleging  Sup- 

port of  Child  Gratuitous,  912 

CEOSS-REFERENCE: 
Work  and  Labor: 

Complaint  for  Tuition   Bills. 

I.  Declaration   in    Trespass     for    De- 

bauching Daughter  and  Servant. 
For  that  the  said  defendant,  here- 
tofore, to-wit,  on,  etc.,  to-wit,  at,  etc., 
with  force  and  arms,  etc.,  assaulted, 
debauched,  and  earnajly  knew  one  H. 
B.,  then  and  from  thence  hitherto,  be- 
ing the  (daughter  and)  servant  of  him 
the    said     plaintiff,    whereby    the    said 

II.  B.  became  pregnant  and  sick  with 
child,  and  so  remained  and  continued 
for  a  long  space  of  time,  to-wit,  for 
the  space  of  nine  months  then  next  fol- 
lowing, at  the  expiration  whereof,  to- 
wit,  on,  etc.,  at,  etc.,  aforesaid,  she, 
the  said  11.  B.,.  was  delivered  of  the 
child  of  which  she  was  so  pregnant 
aforesaid,  to-wit,  at,  etc.,  aforesaid; 
by  means  of  which  said  several  prem- 
ises, she,  the  said  H.  B.,  for  a  long 
space  of  time,  to-wit,  from  the  day  and 
year  first  above  mentioned,  hitherto 
became,  and  was  unable  to  do  or  per- 
form the  necessary  affairs  and  busi- 
ness of  the  said  plaintiff,  so  being  her 
(father  and)  master  as  aforesaid,  and 
thereby  he,  the  said  plaintiff,  during 
all  that  time,  lost  and  was  deprived 
of  the  service  of  his  said  (daughter 
and)  servant,  to-wit,  at,  etc.,  afore- 
said;   and    also    by   means    of   the    said 


several   premises,   he,  the  said  plaintiff', 
was    forced    and    obliged    to,    and    did 
defendant   «incp  the  conviction   on   this  1  necessarily    pay,    lay    out    and    expend 
indictment,   although   alleged   to   relate  '  divers    sums    of    money,   in    the    whole 
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amounting    to   a    large    sum    of   money, 

to-wit,  the  sum  of  dollars,  in 

and  about  the  nursing  and  taking  care 
of  the  said  H.  B.,  his  said  (daughter 
and)  servant,  and  in  and  about  the  de- 
livery of  the  said  child,  to-wit,  at,  etc., 
aforesaid;  and  other  wrongs  to  the  said 
plaintiff,  then  and  there  did  against  the 
peace  of  the  people  of  the  stafe  of 
New  York,   and   to  the   damage   of  the 

said  plaintiff  of  dollars   (any 

sum  sufficient  to  cover  the  amount  of 
the  damages  which  it  may  be  probable 
the  jury  will  give),  and  therefore  he 
brings  his  suit,  etc. 

F.  &  D.,  plaintiff's  attorneys. 
Burr.    App.    300,    §507;    2    Chit.     PI. 
856,   643. 

II.    Declaration  in  Case  for  Debauckiug 
Daughter. 

For  that  whereas  the  said  defend- 
ant, contriving,  and  wrongfully  and  un- 
justly intending  to  injure  the  said 
plaintiff,  and  to  deprive  him  of  the 
service  and  assistance  of  H.  B.,  the 
daughter  and  servant  of  him  the  said 
plaintiff  heretofore,  to-wit,  on,  etc.,  and 
on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  exhibit- 
ing this  bill  (or,  the  commencement  ot 
this  suit)  at,  etc.,  debauched  and  car- 
nally knew  the  said  H.  B.,  then  and 
there,  and  from  thence,  for  a  long 
space  of  time,  to-wit,  hitherto,  being 
the  daughter  and  servant  of  the  said 
plaintiff,  whereby  the  said  11.  B.,  be- 
came pregnant  and  sick  with  child,  and 
so  remained,  and  continued  for  a  long 
space  of  time,  to-wit,  for  the  space  of 
nine  months  then  next  following,  at 
tiie  exi)iration  whereof,  to-wit,  on,  etc., 
at,  etc.,  aforesaid,  she  the  said  H.  B., 
was  delivered  of  the  child  with  which 
she  was  so  pregnant  as  aforesaid,  to- 
wit,  at,  etc.,  aforesaid;  by  means  of 
which  said  several  premises,  she  the 
said  IL  B.,  for  a  long  sjiace  of  time, 
towit,  from  the  day  and  year  first 
above  mentioned,  hitherto  became,  and 
was  unable  to  do  or  perform  the  neces- 
sary affairs  and  business  of  the  said 
jdaintiff,  so  being  her  father  and  mas- 
ter as  aforesaid,  and  th<'reh)y  he  tlie 
said  plaintiff,  during  all  tliat  time,  lost 
and  was  dejirived  of  the  service  of  his 
said  daughter  and  servant,  to-wit,  at, 
etc.,  aforesaid;  and  also  by  means  of 
the  said  sevf-ral  j)remises,  he,  the  sai<l 
[)Iaintiff,  was  forced  and  obliged  to, 
and  did  necessarily  j)ay,  lay  out  and 
expend   divers   sums   of   money,   iu    the 


whole  amounting  to  a  Targe  sum  of 
money,  to-wit,  the  sum  of  dol- 
lars, in  and  about  the  nursing  and  tak- 
ing care  of  the  said  H.  B.,  his  said 
daughter  and  servant,  and  in  and 
about  the  delivery  of  the  said  child,  to- 
wit,  at,  etc.,  aforesaid.  To  the  dam- 
age   of    the    said    plaintiff'    of   • 

dollars,  and  therefore  he  brings  his  suit, 
etc. 

E.  F.,  plaintiff's  atty. 
Burr.  App.  307,  §576;  2  Chit.  PI.  643. 

Ill,     Complaint  for  Seduction  of  Plain- 
tiff's Daughter  or  Servant. 

I.  That  at  the  times  hereinafter 
mentioned,  one  M.  X.  was  the  servant 
(and  the  daughter)    of  the  plaintiff". 

II.  That     on     the day    of 

,  18 ,  at  ,  the  de- 
fendant, well  knowing  the  said  M.  N. 
to  be  the  servant  (and  daughter)  of 
the  plaintiff",  and  wrongfully  contriv- 
ing and  intending  to  injure  the 
plaintiff,  and  to  deprive  him  of  her 
assistance  and  service,  did,  wickedly, 
wilfully,  and  maliciously,  and  without 
the  privity  or  consent  of  the  plaintiff 
(forcibly  and  against  the  will  of  the 
said  M.  N.,  abduct  her,  or,  entice  and 
I^ersuade  the  said  M.  N.  to  leave  the 
residence  and  service  of  this  plaintiff", 
and  did)  then  and  there  debauch  and 
criminally   know   her. 

III.  That  by  reason  of  the  premises, 
the  said  M.  N.  became  pregnant  and 
sick  with  child,  and  so  remained  for  the 

s])ace  of  months;  that  during 

that  time  she  was  unable  to  attend  to 
the  duties  of  her  service,  and  tiie  plain- 
tiff was  thereby  dei)rived  of  her  service, 
and  was  obliged  to  and  actually  did  ex- 

|)end    dollars    in    nursing    and 

taking  care  of  her  iu  her  said  preg- 
nancy and  sickness,  and  was  otherwise 

greatly  injured,  to  his  damage  

dollars.     1    Abb.   Forms  505. 

IV.     Complaint  by  Parent  for  Services 
of  Minor  Son. 
I.     That   one  ( '.   B.  rendered  services 
to   the.  defendant,   at   his   request,   as  a 

clerk     in    his    store    at    ■,    from 

,  IH ,  until ,  18 . 


If.  That  said  services  were  reason- 
ably   worth    dollars    (or,    that 

for  said  services  the  defendant  prom- 
ised   to    pay    him   dollars   per 

month). 

III.  That  the  said  C.  B.  is  the  son 
of  the  defendant,  and  was  then,  and 
now  is  under  twenty-one  years  of  age. 
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IV.     That    no   part   of   the   same    has 
boon   j>aiil.      1    Al>l>.    Forms  1.'03. 

V.      Indictment    for    Solemnizing   Mar- 
riage   Without   Consent    of    Pax- 
en  ts. 
I'nito.l    States,     District      of     (.'oliiinbia 
ami  I'nuiity  of  Wasliiiigton,  to-wit: 
The  jurors"  for  the   United  States  for 
the    Pistriet    of    Columbia    and    county 
of    Washington,    upon    tiieir    oath,    pre- 
sent  that   Andrew   Thomas  McCormiclv, 
late    of    the     county     of     Washington, 
clerk,    upon    the    twenty-third    day     of 
July,    in    the  year   of   our   Lord   Christ 
one'   tliousand    eight    hundred    and    two, 
with  force  and  arms,  at   the  county   of 
Washington    aforesaid,    did    unlawfully, 
knowingly,      and      wilfully      solemnize 
matrimony  between  Henry  Lawler,  late 
of    the    county    of    Washington    afore- 
said,   then    a  'bachelor,    and    one    Mary 
Ann    Densley,    then    a    single     woman, 
daughter  of 'one  Hugh  Densley,  late  of 
the  county  of  Washington,  without  the 
consent  of  the  said  Hugh  Densley,  and 
without    the    consent      of     Mary     Ann 
Densley,   wife   cf  the  said  Hugh  Dens- 
ley and   mother  of  the  said  Mary  Ann 
Densley    first    named,    personally    given 
or    signified    under    the    hand   and    seal 
of  the  said  Hugh  Densley,  or  the  said 
Mary    Ann    his    wife,    and    attested   by 
two'  witnesses,     the     said     Mary    Ann 
Densley    daughter    to    the    said    Hugh 
Densley,  and  Mary  Ann  his  wife,  then 
and  there   being  under  the  age  of  six- 
teen   years,    and    not    before    married; 
in   contempt   of   the   laws   of   the   land, 
to    the    evil    example    of    all    others    in 
like   cases   offending,   against   the   form 
of   the   statute   in   that   case   made   and 
provided,    and    against    the    peace     and 
government      of     the     United     States. 
United  States  v.  McCormick,  1   Cranch 
C.   C.    (U.    S.)    106,    26    Fed.    Cas.    No. 
15,662. 

VL     Affidavit   of   Defense   by     Parent 
Alleging  Support  of  Child  Gratui- 
tous. 
The    affidavit    of     defense     averred: 
"that    the    plaintiffs    therein    are    Kd- 
ward  McLaughlin  and  Mary  McLaugh- 
lin, that   said   Mary  is  the  wife  of  Ed- 
ward McLaughlin  and  the  sister  of  de- 
ponent'.s  wife,  who  died  some  four  years 
ago;   that  the  claim   in  this  case  is  for 
tha  board  of  deponent 's  minor  child,    now 
about  five  years  of  age.  that  when  de- 
ponent's   wife    died,    said     Mary     Mc- 
Laughlin offered  to  take  said  child  and 


care  for  it,  and  deponent  allowed  her 
to  have  it  until  about  the  twenty- 
eighth  day  of  October,  1S92,  when,  up- 
on a  writ  of  habeas  corpus  being  issued 
by  deponent,  she  was  compelled  to 
surrender  the  said  child  to  him,  that 
deponent  never  contracted  or  agreed  to 
]>ay  any  board  for  said  child,  neither 
did  plaintilVs  ever  demand  any  board 
for  said  child,  but,  on  the  contrary, 
refused  to  receive  or  charge  any  board; 
in  consequence  thereof,  deponent  con- 
sidering that  he  was  indebted  to  i)lain- 
t ill's  for  their  kindness,  made  Mary 
McLaughlin  presents,  etc.,  far  exceed- 
ing, as  deponent  believes,  the  value 
of  the  "board  of  said  child  as  charged 
in  the  statement  filed.  Dejjonent  fur- 
ther says  that  during  the  time  the  child 
was  with  plaintifi's  he  furnished  and 
paid  for  all  of  its  clothes  and  other 
necessaries. 

"That  the  charges  made,  if  proper 
claims  against  him,  are  excessive  and 
entirely  out  of  proportion.  That  plain- 
tiffs are  not  entitled  to  a  judgment 
for  want  of  an  affidavit  of  defense,  as 
the  claim  entirely  is  upon  a  quantum 
meruit,  and  not  upon  a  contract  or 
promise  to  pay  a  certain  amount,  all 
of  which  deponent  believes  and  ex- 
pects to  be  able  to  prove  upon  the 
trial  of  the  cause."  McLaughlin  ^^ 
McLaughlin,  159  Pa.  489,  28  Atl.  302. 
PARTICULARS.— See  Bills  of  Par- 
ticulars. 
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V.  Demurrer  in  Equity  for  Want  of 
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Parties,  915 
VTI.     Notice  of  Motion  for  Leave  That 

Wife  Answer  Separately,  91 G 
VIII.     Order  Without  Motion  To  Bring 
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CROSS-REFERENCES : 
Amendments  and  Jeofails: 

Notice    of    Motion    To    Amend    Com- 
plaint  by  Adding  Defendant; 
Notice    of    Motion    To    Amend    Com- 
plaint by  Striking  Out  Co-plaintiffs 
and   Making   Them   Defendants. 
Bills  and  Answers: 

Commencement,     Bill     by     Attorney- 
General; 
Commencement,     Bill     by     Attorney- 
General   on   Relation   o'^f  Others. 
Bonds : 

Complaint    by    Surviving    Obligee    in 
Joint  Bond. 
Declaration  and  Complaint: 

Declaration,  Commencement  Against 
Several  Defendants,  Some  Taken, 
Etc.; 
Commencement  of  D~claration 
Against  Defendant  by  Wrong 
Name. 
Demurrer: 

Demurrer  for  Defectiv-  Parties; 
Demurrer    in     Equity     for    Want    of 
Parties,   Nonjoinder. 
Equity  Jurisdiction  ani    Procedure: 

Examination   of  Party 
Heari.ng: 

Order   for   Cause   To   Srand   Over,   To 
Add    Parties. 
Intervention  : 

Petition    by    Landlord    To    Be    Made 

Defendant    in    Ejectment; 
Affidavit    by    Owner    of    Chattels    on 

Motion   To   Be   Made  Party; 
Notice  of  Motion  by  Owner  of  Chat- 
tels  To   Be    Made    Party; 
Order    Bringing    in    Third    Person    as 
J'arty    Defendant. 
Mortoages  : 

Answer.     Nnnjoindor    of     Owner      of 
Equity  of   Redemption. 
F'lea   in    EQtriTY: 

Plea  of  Want  of  Proper  J'arties. 
(^T'o    Warranto: 

Demurrer  for   Want  of  Attornry-CJen- 
eral    a.s   Parfyto   Quo    Warranto. 
Verification: 

Verification    by  One   of   Several    Per- 
sons I'nitod   in  Interest  and  J'lead- 
ing    Together; 
Verification     by     Two     Parties     Not 


p« 


Tnited    in    Interest,    But    Pleading 
Together. 

I.     Pleas. 

A.     Plea  of  Non-joinder  of  Plaintif. 
And  the  said  C.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney,  comes  and 
defends    the    force    and    injury,    when, 
etc.,   and   prays  judgment,   etc.    (in   the 
usual   form),   because   he   savs   that  the 
said  plaintiff  neither  at  the'  said  times 
when,    etc.,    nor    ever    since,    hath    not, 
nor   had  anything  in   the   said   close  in 
which,  etc.,  nor  in  the  trees  and  under- 
wood   in    the    said    (bill)    mentioned    to 
be    therein     growing,     nor    in     any    of 
them,  nor  any  part  thereof,  nor  in  the 
said    goods    and    chattels    in    the    said 
(bill)    mentioned,   nor  in   any   of  them, 
uor    in    any    part    thereof,    but    jointly 
and  undividedly  with  I.  J.  and  K.  L., 
who  are  both  still  alive,  to-wit,  at,  etc., 
aforesaid.      And    this    he    is    ready    to 
verify,     \^^lerefore  inasmuch  as  the  said 
I.   J.   and  K.   L.  are  not   named   in   the 
said      (bill)      together     with      the     said 
plaintiff,   he,   the   said   defendant,   prays 
judgment    of    the    said    (bill),    and    that 
the   same   may  be   quashed,   etc.      (Add 
affidavit.)      Burr.    App.    335,     §605;     1 
Wentw.   PI.   67. 

B.     Plea   of   Non- Joinder   of   Defend- 
ant. 

And  the  said  defendant,  by  E.  F., 
his  attorney,  comes  and  defends  the 
wrong  and  injury  when,  etc.,  and  prays 
judgment  of  the  said  bill  (or,  if  by 
original,  or  in  C.  P.,  instead  of  the 
word  "bill"  .say  "writ  and  declara- 
tion"), because  he  says  that  the  said 
several  supposed  iiromises  and  under- 
takings in  the  said  declaration  men- 
tioned, if  any  such  were  made,  were, 
and  each  of  them  was,  made  by  the  said 
defendant  jointly  with  o?i(>  lO.  P..  who 
is  still  living,  to-wit.  al,  v\i'.  (lho 
venue),  and  not  by  the  said  defendant 
alone;  and  this  he  the  said  defendant 
is  ready  to  verify,  whereof  inasmuch  as 
the  said  E.  F.  is  not  named  in  the  said 
bill  (or,  if  by  original,  or  in  C. 
P.,  say  "writ  and  declaration"),  to- 
gether with  the  said  defendant,  he  the 
said  defendant  prays  judgment  of  the 
said  bill  (or,  if  by  original,  or  in  C. 
P.,  say  "writ  and  declaration"),  and 
that  the  same  mav  be  quashed,  etc. 
(add    affidavit).      3"  Chit.    I'l.    9i)(). 

II.     Eepllcation      to     Pica     of     Non- 
Joinder. 

Anfl    the    said    plaintiff  saitli    that    his 
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•t.iiil  bill  (or  "tlio  said  writ'")  by  rea- 
son of  anvthiiijj  by  tho  said  dcft'iidant 
in  hor  sai<l  ploa  nbovo  alli'jjt'ti,  oujjlit 
not  to  bo  qiiasluvJ,  bocniiso  ho  saitli 
that  tlio  saiti  so\oral  proniisos  and  nn- 
dcrtakinjjs  woro  not  niado  by  tlio  said 
defendant  jointly  and  topothor  with 
the  said  E.  F.  in  niannor  and  form 
as  the  said  defendant  hnth  above  in 
his  said  plea  in  that  behalf  ailejjed. 
And  this  he  the  said  defendant  prays 
niav  be  inquired  of  bv  the  country,  etc. 
?.   rhit.    PI.   1ML\ 

in.     Answers  of  Nonjoinder. 

A.  Answer    t)i    Abatement,    Non-join- 

der of  One  Party  to   Contraet. 

I.  That  the  supposed  contract  (or 
other  cause  of  action)  mentioned  in 
the   complaint,   if   any   such   was   made, 

was   made   with   said  ,   by   the 

plaintiff  (or  by  the  defendant)  and  * 
one  M.  N.,  jointly  (and  if  as  partners, 
mav  add,  as  partners  under  the  firm 
name  of  Y.  Z.  &  Co.). 

II.  That  the  said  M.  X.  is  still  liv- 
ing, at   .     2   Abb.  Forms  28. 

B.  An.twer    in    Abatement,    Non- join- 

der of  a  Co-executor. 

T.  That  the  said  M.  X.,  the  testator 
mentioned  in  the  complaint,  by  his  will 
duly  appointed  the  plaintifif  and  one 
O.  P.,  jointly,  executors  of  his  said 
will. 

II.     That  on   or  about  the • 

day  of  ,  18 — ,  letters  testa- 
mentary thereupon  were  duly  issued  to 
said  O.  P.  (together  with  the  plaintiff) 
by  the  surrogate  of  the  county  of 
;  and  he  thereupon  duly  quali- 
fied as  executor,  and  still  is  such,  and 
living  at  .     2  Abb.  Forms  29. 

C.  Answer    in    Abatement,    Non-join- 

der of   Co-administrator. 
That  after  the  death  of  said  M.   N., 

and   on   or   about   the  day   of 

— r  18 — ,  letters  of  administra- 
tion were  duly  issued  to  one  O.  P., 
together  with  "the  plaintiff,  by  the  sur- 
rogate of  the  county   of  '- ;    and 

said  O.  P.  thereupon  duly  qualified  as 
administrator,  and  still  "is  such,  and 
living  at  .     2  Abb.  Forms  29. 

D.  Answer   in    Abatement,    Non- join- 

der in  Case  of  Indorsement. 
T.      That    the    supposed    note    in    the 
complaint     alleged     to     have    been      in- 
dorsed  (or  transferred)    to  the  plaintiff 
was    not    indorsed    (or    transferred)    to 


lii)n  iii(li\  idually,  but  to  tlio  iilaiiilifl' 
and  one  (continue  as  in  III,  A,  from 
the  *).     2  Abb.  Forms  29. 

1'].     Answer    in    Abatement,    Non- join- 
der of  Other  Owners  in  Action 
Relative  to  Land. 
That    iM.    N.    and    O.    P.,    residing   at 
ire   tenants   in   common    with 


Ihr  plaintiff  in  said  lands,  and  neces- 
sary parties  to  this  action.  2  Abb. 
Forms  29. 

F.  Answer    in    Abatement,    Non-join- 

der  of    Tenant   in    Common,  as 

to  Part  of  the  Goods. 
That  as  to  the  taking  (or  convert- 
ing) of  said  (here  mention  the  part 
as  designated  in  the  complaint;  or,  if 
not  there  designated,  say,  a  part  of  the 
goods  mentioned  in  the  complaint,  to- 
wit,  a  wagon  and  harness),  the  same 
were  at  the  time  of  said  sui)posed  tres- 
pass the  property  of  the  plaintiff  and 
one  M.  N.,  as  tenants  in  common,  and 
not  of  tlie  plaintiff  alone. 

II.  That  the  said  M.  N.  is  still  liv- 
ing at   .     2   Abb.   Forms   29. 

G.  Answer    in    Abatement,   Joint    In- 

terest   in    Plaintiff    and    Third 
Person. 

I.  That  the  plaintiff  had  not,  at 
the  time  of  the  alleged  grievances  in 
the  complaint  mentioned  (nor  at  any 
time  since)  any  title  to  or  interest  in 
the  (property  the  subject  of  the  ac- 
tion) therein  mentioned,  except  jointly 
and   nndividedlv  with  M.  N.   and   O.  P. 

II.  That   said   M.   N.   and  O.   P.   arc 

still  living  at .     2  Abb.  Forms 

30. 

H.     Ansiver   in   Abatement,   Non- join- 
der of  Nece.ssary   Defendant. 
That   the   said   work   and   labor   were 
done,  and  money  was  paid  by  tlie  plain- 
tiff,   at    the    request    of    the    defendant, 
jointly    with    one    M.    N.,    who    is    still 

living  at  .     2  Abb.   Forms  30. 

I.     Answer  in  Abatement,  Non-joinder 
of    Partner    of    Defendants. 

I.  That  at  the  time  of  the  making 
of  the  contract  mentioned  in  the  com- 
plaint, these  defendants  were  in  part- 
nrrsliip  witii  one  M.  N.,  under  the  firm 
of  Z.,  N.  &  Co. 

II.  That  said  note  was  made  by 
these  defendants  jointly  with  said  M. 
N.,  and  not  otherwise  (which  the  plain- 
tiffs then   well   knew). 

III.  That  said  M.  N.  is  still  living 
at  .     2  Abb.  Forms  30. 
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IV.    Suggestions. 

A.  Hupgestion  of  Death  of  Defend- 
ant Between  Declaration  and 
Flea. 

(After  entering  the  declaration,  pro- 
ceed   as   follows): 

And  the  said  C.  D.  and  B.  D.,  defend- 
ants in  this  suit,  by  G.  H.,  their  at- 
torney, come  and  defend  the  wrong 
and  injury  when,  etc.,  and  pray  leave 
to  imparl  to  the   said  declaration  until 

the  Monday  of  next. 

before  the  justices  of  the  supreme 
court    of   judicature    aforesaid,    at     the 

in   the   city  of ,   and 

it  is  granted  to  them,  etc.  The  same 
day  is  given  to  the  said  plaintiff  at 
the  same  place.  At  which  day,  before 
the  justices  aforesaid,  come  as  well  the 
said  plaintiff  by  his  attorney  aforesaid 
as  the  said  defendant  C.  D.  by  his  at- 
torney aforesaid,  and  the  said  defend- 
ant B.  D.  comes  not.  And  hereupon 
the  said  C.  D.  gives  the  court  here  to 
understand  and  be  informed  that  after 
the  last  continuance  of  the  plea  afore- 
said, and  before  this  da}-,  to-wit,  on, 
etc.,  the  said  B.  D.  died,  to-wit,  at, 
etc.  (the  time  and  place  of  the  death), 
and  the  said  C.  D.  survived  him:  which 
allegation  the  said  j)laintiff  doth  not 
deny,  but  admits  the  same  to  be  true. 
Therefore  let  all  further  proceedings 
in  this  cause  against  the  said  B.  D. 
be  stayed. 

And  the  said  C.  D.  defends  the  wrong 
and  injury  when,  etc.  (copy  the  pica 
of  the  surviving  defendant,  and  go  on 
with  the  proceedings  against  him  onlv). 
Burr.    Ai)p.    87,    §100;    Till.    Forms   ]'49. 

B.     Sufjf/estion  of  Marriage  of  a  Feme 
Plaintiff    After    Verdict    err    In- 
terlocutory  Jiidgment,   and   Be- 
fore  Final  Judgment. 
And  hereupon  the  said  plaintiff  gives 
the  court    now  here  to  understand,  and 
be    informed,    that    after    the    last    con- 
tinuance   of    the     ])lea     aforesaid      (or 
after  the   finding   of   the   verdict    afore- 
Haid),   and    before   this   day,    to-wit,   on, 
etc.,  the  said  plaintiff  intermarried  wilh 
•1.    .v.,   and    took    him    to    linsliand,    and 
was   from    thence   hitherto,  and    now   is, 
covert  of  the  said  .1.  N.;  wliich  the  said 
defendant  dofh  not  deny,  but  admits  the 
same    to    be    true.      Therefore    it    is   con- 
sidered   that   the  said   .1.    \.   and    A.,   his 
wife,   do   reeover,  etc.    Cjndgment   in    t  ho 
names    of    husband    and     wife).      Burr. 
A  pp.  <»(.>,   §171  ;   Arciib.   J'i.   437. 


V.     Demurrer  in  Equity  for  Want  of 
Parties. 

This  defendant,  by  protestation,  not 
confessing  or  acknowledging  all  or  any 
of  the  matters  and  things  in  said  com- 
plainant's bill  to  be  true,  in  such  man- 
ner and  form  as  the  same  are  therein 
set  forth  and  alleged,  doth  demur 
thereto,  and  for  cause  of  demurrer 
showeth  that  it  appears  by  the  said 
complainant's  said  bill  that  J.  M., 
therein  named,  is  a  necessary  party  to' 
said  bill;  inasmuch  as  it  'is  therein 
stated  that  E.  M..  the  testator  in  the 
said  bill  named,  did  in  his  lifetime,  by 
certain  conveyances  made  to  the  said 
•J.   M.,   in   consideration   of  the   sum   of 

$ )    convey   to    him,   by   way    of 

mortgage,  certain  estates  in  the  said 
bill  particularly  mentioned  and  de 
scribed,  for  the  purpose  of  paying  the 
said  testator's  debts  and  legacies;  but 
the  said  complainant  hath  not  made 
the  said  ,T.  M.  a  party  to  the  said  bill. 
"Wherefore  this  defendant  demands  the 
judgment  of  this  honorable  court 
whether  he  shall  be  compelled  to  make 
any  further  or  other  answer  to  the 
said  bill  or  any  of  the  matters  and 
things  therein  contained,  and  prays  to 
be  hence  dismissed  with  his  reasonable 
costs  in  this  behalf  sustained. 

J.    E.,   sol.    for  deft. 

W.  n.,  of  counsel. 
2  Barb.  Ch.  Pr.  400. 

VI.  Plea  in  Equity  for  Want  of 
Proper  Parties. 
This  defendant  (or  tlieso  defendant 3 
respectively),  by  protestation,  not  con- 
fessing or  acknowledging  all,  or  any, 
of  the  matters  and  things  in  the  said 
complainant's  bill  of  complaint  men- 
tioned and  contained  to  be  true,  In 
such  sort,  manner  and  form  as  tlie 
same  are  therein  set  forth  and  alleged 
for  plea  to  the  whole  of  the  said  bill 
(or  to  so  Tuuch  and  such  part  of  the 
said  bill  as  j)rays,  etc.,  or  seeks  an 
account  from  this  defendant  as  execu- 
tor and  heir  at  law  of  I).  I!.,  deceased, 
in  the  said  bill  named,  for  what  re- 
mains due  and  owing  u|>on  the  bond 
in     the    said    bill     mentioned,      beaiing 

rlate    the    day    of , 

l.S4(),  and  payment  by  this  defendant, 
as  such  executor  and  heir  at  law  of 
the  said  H.  I).,  deceased,  of  whaf  sliall 
lie  found  due  on  faking  such  account, 
this  defendant  doth  plead  thereto,  and 
for  i»lea  saith  that  no  part  of  the  sum 
of    $2000    for    securing    the    repayment 
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whoroof  tlio  sni.l  l>onil  A-as  cxocutod. 
was  pnitl  to  or  rocoivod  by  the 
snia  H.  D..  but  tlint  tli»>  whole  was  paid 
unto  A.  U..  in  tlio  said  bond  and  in 
tho  said  bill  also  nainod.  and  rocoivod 
bv  him  for  his  solo  hsp.  and  thai  tho 
paid  H.  D.  was  only  a  suroty  for  tho 
said  A.  H..  and  that  tho  said  complain- 
ant afterwards  acooptod  a  compositioit 
for  what  ho  allogod  to  be  duo  on  tlio 
said  bond,  from  the  said  A.  H.,  with- 
out the  privity  of  the  said  H.  D.  in 
his  lifetime,  or  of  this  defendant  since 
the    death    of    the    said    IT.    D.,    which 

took    place   on    or   about   the  

(jav    of   .    as    in    the    said    bill 


mentioned:  since  which  no  demand  has 
boon  made  on  this  defendant  for  any 
monev  alleged  to  be  due  on  the  said 
bond;  and  that  the  said  A.  H.  died 
several  vears  ago  seised  and  possessed 
of  considerable  real  and  personal 
estate;  and  that  his  heir  at  law,  or 
the  devisee  of  his  real  estate,  and  also 
the  representative  of  his  personal 
estate,  ought  to  be,  but  are  not,  made 
parties  to  the  said  bill.  Therefore  this 
defendant  doth  plead  the  said  (act  of 
the  legislature,  want  of  proper  parties, 
or  release,  etc.,  in  bar)  to  the  said 
complainant's  bill  (or  to  so  much  of 
the  said  bill  as  is  hereinbefore  par- 
ticularly mentioned);  and  prays  tiie 
judgment  of  this  honorable  court 
■whether  he  should  be  compelled  to 
make  any  further  answer  to  the  said 
bill  (or  to  so  much  of  the  said  bill  as 
is  hereinbefore  pleaded  to) ;  and  prays 
to  be  hence  dismissed  with  his  reason 
able  costs  and  charges  in  this  behalf 
most   wrongfullv   sustained. 

C.  M.  D.,  sol.  for  deft. 

J.  E.,  of  counsel. 
2  Barb.   Ch.   Pr.   408. 

VII.  Notice  of  Motion  for  Leave  That 
Wife  Answer  Separately. 
Please  take  notice  that  on  the  com- 
plaint, and  the  notice  of  appearance 
which  is  hereto  annexed  (or  which  has 
been  served  upon  you),  the  undersigned 
will   move  the  court,  at  a  special   term 

to  be  held  at  ,  on  the 

day    of    ,    18 — ,     at     

o'clock  in  the  — 


VIII.  Order  Without  Motion  To  Bring 
in   Necessary   Parties. 

This  cause  coming  on  to  be  t  ii(>d, 
and  it  appearing  fo  the  court  that  tlia 
prosonee  of  C  D.  is  necessary  to  a 
comidete  determination  of  the  contro- 
versv: 

Ordored  that  the  summons  and  coni- 
jilaint  in  this  action  be  amended  by 
the  addition  of  C  D.  as  a  defendant 
therein:  that  the  plaintiff  cause  tho 
said  C.  D.  to  be  duly  served  with  a 
copy  of  the  said  summons  and  com- 
plaint, further  amended   as  he   may   bo 

advised,  within  days  from  the 

date  of  this  order;  that  the  said  C.  D 
have  twenty  days  to  answer  the  com- 
plaint, after  such  service;  and  that 
the  trial  of  this  cause  be  postponed 
until  the  action  is  in  readiness  to  be, 
brought  to  trial  against  the  said  C.  D. 
2  Abb.  Forms  237. 


-noon,  or  as  soon 


thereafter  as  counsel  can  be  heard,  that 
the  defendant  W.  Z.,  wife  of  the  de- 
fendant Y.  Z.,  may  be  at  liberty  to  put 
in  her  answer  to  the  plaintiff's  said 
complaint,  separate  from  her  husband, 
and  for  such  other'  oV  further  order  as 
may  be  just.      2   AbW.' Forms   197. 
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I.     Declaration   for   Partition,    Tenants 
in  Common. 

(to-wit),  E.  F.,  of  , 

in  the  county  aforesaid,  was  suinmonod 
lo  answer  A.  B.  and  C.  D.  of  a  plea, 
wherefore  *  whereas  the  said  A.  B., 
''.   I),  and  the  said   E.  F.,  hold  together 

and    undivided   the   manor   of  , 

with  the  apjmrtenances,  etc.  (specify- 
ing the  premises  according  to  the  writ), 
•if  which  the  said  E.  F.  denieth  parti- 
lion  to  be  made  between  them  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  unjustly 
jiermittcth  not  the  same  to  be  done, 
and  contrary  to  the  form  of  the  stat- 
ute.     And    whereupon    the    said    A.    B. 

and  C  D.,  ,  by  their  attorney, 

say  that  whereas  they  and  tlie  said 
K.  F.  hold  together  and  undivided  the 
tenements  aforesaid,  with  the  appur- 
tenancoH,  whereof  it  belongs  to  the  said 
A.  B.  and  C  D.  and  their  heirs,  to 
have  one  moiety  of  the  t<'nementH 
nforesaid,  with  the  appurtenances,  to 
hold    them    in    severalty,    so    that    the 


said  A.  B.  and  C.  D.  of  the  moiety 
belonging  to  them  of  the  tenements 
aforesaid,  with  the  appurtenances,  and 
the  said  E.  F.  of  his  moiety  belonging 
to  him  of  the  tenements  aforesaid, 
with  the  appurtenances,  may  severally 
apportion  themselves,  he  the  said  E.  F. 
denieth  partition  thereof  to  be  made 
between  them,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  unjustly  permitteth  not 
the  same  to  be  done,  and  contrary  to 
the  form  of  the  said  statute;  whereupon 
they    say    that    they    are    injured,    and 

have  damage  to  the  value  of  £ , 

and  thereof  they  bring  suit,  etc.  3 
Chit.  PI.   1391. 

II.     Pleas. 

A.  Plea  Non   Tenent  Insimul. 

And  the  said  C.  D.,  by  G.  H.,  his 
attorney,  comes  and  says  that  he  did 
not  hold  the  premises  in  tlie  said  peti- 
tion of  the  said  A.  B.  set  forth,  to- 
gether with  the  said  A.  B.  at  the  time 
of  the  commencement  of  tl:e  proceed- 
ings in  this  cause,  as  alleged  in  the 
said  petition  of  tlie  said  A.  B.  And 
of  this  he  the  said  C.  D.  puts  himself 
upon  the  country.  And  the  said  A.  B. 
doth  the  like,  etc. 

G.  11.,  attorne}^  for  deft. 

Burr.   App.    570,    §1111. 

B.  Plea   That  Petitioner  Was  Not  in 

Possession. 
And    the    said    C.    D..    by    G.    II.,    his 
attorne}-,  comes  and  says  that  the  said 

A.  B.,  the  above  named  petitioner,  at 
the  time  of  presenting  his  said  petition, 
was  not  in  the  possession  of  the  prem- 
ises in  question,  or  any  part  thereof, 
as  alleged  in  the  said  jietilion  dl'  tlic 
said  A.  B.  And  of  this  he  tlie  saiii 
C.  D.  puts  himself  upon  the  country. 
And  the  said  A.  B.  doth  the  like,  etc. 
Burr.  App.  570,  SI  HO. 

C.  Plea    hy    Confession    in    Partition. 
(Copy    the    declaration    to    the    end, 

and  proceed  as  follows):  And  the  said 
r.  S.  and  E.,  his  wife,  by  J.  F.,  their 
attorney,  and  the  said  W.  B.,  B.  B., 
the  younger,  T.  B.,  A.  E.  and  D.,  by 
O.  P.,  who  is  admitted  by  the  court 
of  our  lord  the  king  now  here  (o  prose- 
cute   and    defiMid    for   the    said    W.    B., 

B.  B.,  the  younger,  T.  B.,  A.  H.  and  D., 
who  are  respectively  infants  within 
the  age  of  twentvone  years,  as  the 
guardian  of  the  said  W.  B..  B.  B.,  tbo 
younger,  T.  B..  A.  R.  and  D.,  come  and 
defend  the  force  and  injury  when,  etc., 
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and    sav    that    tliov    oaniiot    tU-iiy    tlioilV.     First   Judgment   in    Partition. 


Hlort'snid  ai-tioii  of  tlu'  siiiil  H.  H.,  tlu' 
rlilor,  and  8.,  nut  but  tliat  partitiuii 
uu)!nt  to  be  made  botwwn  tlioni  and 
the  said  H.  B.,  the  ddor,  and  S.,  of 
tht»  tiMiomonts  aforesaid,  with  tlie  ap- 
purtenanees  in  form  aforesaid,  and  thoy 
freely  eonsent  that  partition  tliereof 
mav  be  made  between  tiieni,  etc.  3 
«'hi"t.   ri.   131)2. 

IIL  Judgment  on  Confession  in  Par- 
tition. 
Therefore  it  is  considered  that  par- 
tition be  thereof  made  between  the 
said  B.  B.,  the  elder,  and  S.,  and  the 
said  W.  B..  B.  B./  the  younger,  T.  B., 
T.  S.  and  E.,  his  wife,  A.  K.,  and  D., 
of  the  tenements  aforesaid,  with  the 
appurtenances;  and  it  is  commanded 
to  the  sheriff  that  iu  his  pro|)er  person 
he  go  to  the  tenements  aforesaid,  with 
the  appurtenances,  and  there,  in  tlie 
presence  of  the  parties  aforesaid,  by 
him  to  be  forewarned,  if  they  shall 
be  willing  to  be  present,  the  tenements 
aforesaid,  with  the  aii{)urtenances,  by 
the  oath  of  good  and  lawful  men  of 
his  county,  respect  being  had  to  the 
true  value  of  the  said  tenements,  with 
the  appurtenances,  he  cause  to  be  di- 
vided into  two  equal  moieties,  and  one 
moiety  thereof  he  cause  to  be  delivered 
and  assigned  to  the  said  B.  B.,  the  elder, 
and  S.,  and  the  other  moiety  thereof 
to  the  said  W.  B.,  B.  B.,  the  younger, 
T.  B..  T.  S.,  and  E.,  his  wife,  A.  K., 
and  D.,  to  be  holden  in  severalty  so 
that  neither  the  said  B.  B.,  the  elder, 
and  S.,  nor  the  said  W.  B.,  B.  B.,  the 
younger,  T.  B.,  T.  S.,  and  E.,  his  wife, 
A.  K.,  and  D.,  may  have  more  than 
respectively  belongs  to  them  of  the 
tenements  aforesaid,  with  the  appur- 
tenances; and  that  the  said  B.  B.,  the 
elder,  and  S.,  of  their  moiety  belonging 
to  them  of  the  tenements  aforesaid, 
with  the  appurtenances,  and  the  said 
W.  B.,  B.  B.,  the  younger,  T.  B.,  T.  S., 
and  E.,  his  wife,  A.  R.  and  D.,  of 
their  moiety  belonging  to  them  of  the 
said  tenements,  with  the  appurtenances, 
may  severally  api)rove  themselves;  and 
that  partition  by  the  said  sheriff  so 
distinctly  and  openly  made,  he  have 
under  his  seal  and  the  seals  of  those 
by  whose  oath  he  shall  have  made  the 
same  partition,  together  with  the  writ 
of  our  said  lord  the  king  to  him  there- 
upon directed,  the  same  day  is  given  to 
the  parties  aforesaid  here,  etc.  3  Chit. 
PI.  1393. 


ThtMct'ore  it  is  considered  that  j)ar- 
titioii  lit'  iiiado  tlieri'of  between  them, 
etc.  .\ii(l  it  is  coniiiianded  to  the  slier- 
irt",  that  in  his  proper  person  he  go  to 
the  manor  and  tenements  aforesaid, 
and  in  the  j)resence  of  the  parties 
aforesaid,  being  forewarned  if  they 
shall  be  willing,  the  manor  and 
tenements  aforesaid,  witli  the  ap- 
purtenances, by  the  oath  of  good 
and  lawful  men  of  his  county,  respect 
being  had  to  the  true  value  of  tho 
manors  and  tenements  aforesaid,  with 
the  appurtenances,  he  cause  to  be  di- 
vided into  two  equal  parts  (or  as  the 
case  is),  and  one  jjart  of  those  parts 
he  cause  to  be  delivered  and  assigned 
to  the  said  A.  li.  and  ('.  I).,  and  the 
other  part  thereof  to  the  said  E.  F., 
to  be  holden  to  them  and  their  heirs 
iu  severaltv,  so  that  neither  the  said 
A.  B.  and"^C.  D.,  nor  the  said  E.  1<\, 
may  have  more  of  the  manor  and  tene- 
ments aforesaid,  with  the  appurte- 
nances, than  it  belongeth  to  them  to 
have;  and  that  the  said  A.  B.  and  C 
D.  of  their  part  to  them  thereof  be- 
longing, and  the  said  E.  E.,  of  his 
part  to  him  thereof  belonging,  may 
severally  apportion  themselves;  and 
that  that  partition,  by  the  said  sheriff 
so  distinctly  and  openly  made,  he  have 
here  from  the  daj'  of  Piaster  in  fifteen 
days,  under  his  seal,  and  the  seals  of 
those,  etc.     3  Chit.  PI.  1393. 

V.     Writ  de  Partitione  Facienda. 

William  the  fourth,  by  the  grace  of 
God,  of  Great  Britain  and  Ireland, 
king,    defender    of    the    faith,    and    so 

forth.      To    the     sheriff     of , 

greeting:       Whereas     E.     F.,     late     of 
,   in   your   county,  esquire,  was 


summoned  to  be  in  our  court,  before 
our  justices  at  Westminister,  to  answer 
A.  B.  and  C.  D.  of  a  plea  whereof  the 
said  A.  B.  and  C.  D.  and  the  said 
E.  F.  hold  together  and  undivided  the 
manor  of  ,  with  the  appur- 
tenances (specify  the  premises  accord- 
ing to  the  declaration),  and  the  said 
E.  F.  denied  partition  thereof  to  be 
made  between  them,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  unjustly  permitted 
not  the  same  to  be  done,  and  contrary 
to  the  form  of  the  statute,  as  they  said; 
and  the  said  E.  F.  appearing  in  our 
said  court,  freely  consented  that  parti- 
tion thereof  might  be  made.  Where- 
upon   it    was    considered    in    our   same 
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court,  before  our  justices  at  Westmin- 
ister, that  partition  should  be  made  be- 
tween them  of  the  manor  and  tenements 
aforesaid,  with  the  appurtenances; 
therefore  we  command  3'ou,  that  tak- 
ing  with   you    twelve   free    and   lawful 

men   of   the   neighborhood    of   ■ 

aforesaid,  b}'  whom  the  truth  of  the 
matters  may  be  better  known,  in  your 
proper  person  you  go  to  the  manor 
and  tenements  aforesaid,  with  the  ap- 
purtenances, and  there,  in  the  presence 
of  the  parties  aforesaid,  by  you  to  be 
forewarned,  if  they  shall  be  willing  to 
be  present,  the  same  manor  and  tene- 
ments with  the  appurtenances,  by  the 
oath  of  the  said  twelve  free  and  lawful 
men,  respect  being  had  to  the  true  value 
of  the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  you  cause  to  be 
divided  into  two  equal  parts,  and  one 
of  those  parts  to  be  delivered  and 
assigned  to  the  said  A.  B.  and  C.  D., 
and  the  other  part  thereof  to  the  said 
E.  F.,  to  be  holden  to  them  and  to 
their  heirs  in  severalty,  so  that  neither 
the  said  A.  B.  and  C.  D.,  nor  the  said 
E.  F.,  may  have  more  of  the  manor 
and  tenements  aforesaid,  with  the  ap- 
purtenances, than  it  belongs  to  them 
to  have;  and  that  the  said  A.  B.  and 
('.  D.  of  their  part  to  them  thereof 
belonging,  and  the  said  E.  F.  of  his 
part  thereof  to  him  belonging,  may 
severally  apportion  themselves.  And 
that  that  partition  by  you  so  distinctly 
and  openly  made,  you  have  here  from 
the  day  of  Easter,  in  fifteen  days,  un- 
der your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  have  made 
that  partition;  and  have  you  there  the 
names  of  those  by  whose  oath  you 
Bhall  have  made  the  same  partition,  and 
this  writ.    Witness,  Sir  N.  C.  T.,  knight, 

at    Westminister,   the   day    of 

,   in   the  year   of  our 

reign,  etc.     3  Chit.  PI.  1394. 

VI.  Return  to  Writ  de  Partitione 
Facienda. 
At  which  day  here  come  as  well 
the  said  A.  B.  and  C.  D.  as  the  said 
E.  F.,  by  their  attorneys  aforesaid. 
And  the  sherifT,  namely,  .1.  T.,  csfiuirc, 
now  here,  returns  a  certain  partition 
between  the  parties  aforesaid  of  the 
tenements  aforesaid,  by  tlie  said  sher- 
iff, by  virtue  of  the  aforesaid  writ,  and 
according  to  the  form  thereof,  by  the 
oath  of  twelve  free  and  lawful   inen   of 

the  neighborhood  of  aforesaid 

made,    which    follows    in    these    words, 


-,    to-wit,    I,    J.    T.,    es- 


to-wit, 

quire,  sheriff  of  the  county  aforesaid, 
humbly  certify  and  return  to  his  maj- 
esty's justices,  at  the  daj^  and  place 
in  the  writ  hereunto  annexed  men- 
tioned, that  by  virtue  of  the  said  writ 

to    me    directed,    on    the day 

of   ,    in .  the    1st    year    of    the 

reign  of  King  William  the  fourth,  of 
Great  Britain  and  Ireland,  king,  de- 
fender of  the  faith,  and  so  forth,  and 
in  the  year  of  our  Lord ,  hav- 
ing taken  with  me  0.  P.,  Q.  E.,  S.  T., 
etc.,  twelve  free  and  lawful  men  of 
my  bailiwick,  and  of  the  neighborhood 
in  the  said  writ  mentioned,  by  whom 
the  truth  of  the  matter  may  be  better 
known,  in  my  proper  person  did  go  to 
the  manor  and  tenements  in  the  said 
writ  specified,  and  there,  by  the  oath 
of  the  said  jurors,  in  the  presence  of 
the  parties  in  the  said  writ  named, 
by  me  forewarned  according  to  the 
command  of  the  said  writ,  and  by  their 
assent,  the  said  manor  and  tenements, 
with  their  ai)purtenances  (respect  be- 
ing had  to  the  true  value  of  the  same), 
I  did  cause  to  be  divided  into  two 
equal  parts,  and  one  part  thereof,  that 
is  to  say,  all  those  two  messuages,  two 
barns,   and  the  land   thereto  belonging. 

called    the ,     containing     two 

hundred  and  twenty  acres,  two  roods, 
and  seven  perches,  more  or  less,  late 
in  the  occupation  of  W.  J.,  and  now 
of  M.  D.  and  his  assigns,  and  all  that 
messuage,  etc.  (specifying  in  like  man- 
ner the  whole  a])i)ortionment  allotted 
to  the  demandants);  and  all  commons, 
common  of  pasture,  woods,  and  under- 
woods, and  trees,  ways,  waters,  ease- 
ments, and  appurtenances  to  the  said 
several  messuages,  cottages,  farms, 
lands,  woods,  grounds,  and  premises  be- 
longing or  appertaining,  or  therewith 
used  and  enjoyed;  all  which  said  prem- 
ises are  situate,  lying  and  being  in 
,  in   my   said   county;    and    did 


cause  the  same  to  be  delivered  and 
assigned  to  the  said  A.  B.  and  (".  I)., 
in  the  said  writ  named;  and  tlie  other 
part    thereof,    that    is    to    say,    all    tiu- 

manor  of  ,  in   the  said  county 

of    ,    with    the    court    baron    of 

the  same,  and  all  rights,  royalties, 
members,  and  appurtenances  thereof, 
and  all  that  barn,  farm  and  lands,  etc., 
etc.  (specifying  the  whole  apportion- 
ment allotted  to  the  defendant);  all 
which  said  messuages,  cottages,  farms, 
barns,      lands,      woods,      grounds,      and 
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premises,   aro   situate,   lyinjf   and    bcln^; 

in     tho     parish     of     ,     in     my 

county,  1  did  cause  to  be  delivered  and 
assigned  to  the  said  K.  J'\,  esquire,  in 
the  said  writ  named,  to  be  liolden  to 
them  and  their  heirs  in  severalty,  as 
by  the  said  writ  1  am  commanded,  so 
that  neither  the  said  A.  I?,  and  C.  D., 
nor  the  said  E.  F.,  mifjht  have  more 
of  the  manor  and  tenements  aforesaid, 
witli  the  appurtenances,  than  it  be- 
lonjied  to  them  to  have,  and  that  the 
said  A.  B.  and  C.  D.  of  their  part  to 
them  thereof  belonginjj,  and  the  said 
K.  V.  of  his  part  to  him  thereof  be- 
longing, may  severally  api)ortion  them- 
selves. In  witness  whereof  as  well  1 
the  said  sherilT  as  the  jurors  aforesaid 
to  this  indented  partition,  have  set  our 
seals,  the  day  and  year  and  place  above 
mentioned. 

J.    T.,   esquire     sliorifT. 
3   riiit.    V\.    1 :]!».!. 

Vn.     Final  Judgment  in  Partition. 

Therefore  it  is  considered  that  the 
partition  aforesaid  be  held  firm  and 
effect ual   forever.     3  Chit.   PI.  1407. 

vm.     Proceeding  at  Law  Under  Stat- 
utes. 

A.     Petition    for   a    rartition. 
To  the    (justices   of  the   supreme   court 

of   judicature    of    the    people    of    the 

state  of   New  York) : 

The    petition   of   A.   B.,   of   , 

respectfully  showeth  that  your  peti- 
tioner, together  with  C.  D.,  of , 

J.    K.,    of   (and    some    person 

or  jiersons  to  your  petitioner  unknown) 
hold  and  are  in  possession  of  certain 
lands  (or  tenements,  or  hereditaments), 
to-wit  (here  describe  the  premises  par- 
ticularly), as  joint  tenants  (or  as  ten- 
ants in  common);  that  your  petitioner 
has  an  estate  of  inheritance  (or  for 
hi.s  own  life,  or  for  the  life  of  one  R. 

•S.,  or  for  the  term  of  years, 

as  the  case  may  be),  in  the  said  prem- 
ises, being  the  one  equal  undivided 
moiety  (or  third,  or  fourth,  or  other 
part)  thereof  (according  to  the  share 
or  interest  the  petitioner  claims);  that 
the  said  O.  D.  has  an  estate  of  (de- 
scribing it  as  above)  in  the  said  prem- 
ises, being  the  one  equal  undivided. 
etc.  (.specifying  the  share  or  interest)', 
that  the  said  J.  K.  has  an  estate  of 
(describing  it  as  above),  and  that  some 
person  or  persons  to  your  petitioner 
unknown,  have  estates  or  interests,  the 
nature  and  conditions  of  which  are  to 


your  pt'titidiii'r  unknown,  in  the  resi- 
due. 

And  your  i)etitioner  being  of  full 
age,  prays  for  a  division  and  partition 
of  tho  said  jjremises,  according  to  tne 
respective  rights  of  the  parties  inter- 
ested therein;  and  for  a  sale  of  tho 
said  premises,  if  it  shall  appear  that  a 
jiartition  thereof  cannot  be  made  with- 
out great  prejudice  to  the  owners;  and 
also  that  commissioners  may  be  ap- 
l>ointed  to  make  partition  of  the  said 
premises,  according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided. And  your  petitioner  will  ever 
pray,  etc.     Dated,  etc.  A.  B. 

B.  F.,  attorney. 

county    of ,     ss.: 

A.  B.,  the  above  named  petitioner,  be- 
ing duly  sworn,  deposes  and  says  that 
the  matters  contained  in  tlie  above  pe- 
tition are  true,  to  the  best  of  this 
deponent's  knowledge,  information  and 
belief.  And  further  savs  not.  Sworn, 
etc.     Burr.  App,  553,   §1086. 

B.  Order    of    the    Court    To    Appear 

and  Plead  in  Partition. 

E.  F.,  attorney. 
On  reading  and  filing  the  petition 
of  A.  B.,  praying  for  a  division  and 
partition  of  certain  premises  in  the 
said  petition  set  forth,  between  the 
said  A.  B.  and  C.  D.,  J.  K.,  and  par- 
ties interested  in  the  said  premises, 
who  are  unknown  to  the  said  A.  B.. 
together  with  the  notice  to  the  said 
petition  annexed,  and  due  proof  being 
made  of  the  service  and  publication 
thereof,  according  to  law,  it  is  ordered, 
on  motion  of  E.  F.,  attorney  for  tho 
said  A.  B.,  that  the  said  C.  D.  and  .). 
K.  (and  the  persons  interested  in  the 
said  premises  who  are  not  known)  ap- 
pear and  show  title  to  the  proportions 
which  they  may  claim  of  the  premises 
set  forth  in  the  said  petition;  and 
that  they  answer  the  said  petition  in 
twenty  days,  or  judgment.  Burr.  Apj) 
581,  §1139. 

C.  Notice  of  Presenting  Petition. 
To    C.    D.,   J.    K.    (and    all   persons   un- 
known, having  or  claiming  any  inter- 
est  in   the   premises  described  in   the 
above  petition): 

Please  to  take  notice  that  a  petition 
of  which  the  above  is  a  copy,  will  be 

presented    to    the    court     of 

of     the     state     of 

at   the in   the   city 

on    the    (first    Monday    in 


of 


January)    next,   at  the   opening  of  the 
See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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court  or.  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard;  and  that  an 
application  will  be  thereupon  made  to 
the  said  court,  for  the  appointment  of 
commissioners,  pursuant  to  the  prayer 
of  the  said  petition.  Dated,  etc.  Burr. 
App.  540,  §1067;   1   Humph.  Prec.  69. 

D.  Order  To  Amend  Petition  and  To 

Search  for  Incumbrances. 

F.  M.,  attorney. 
On  reading  and  filing  aflidavits  in 
this  cause,  and  on  motion  of  F.  M., 
attorney  for  (the  party  moving),  or- 
dered that  the  plaintiff  amend  his  peti- 
tion by  making  (the  creditors  desig- 
nated) parties  to  the  proceedings  in 
this  cause,  and  it  is  further  ordered 
that  W.  P.  H.,  esquire,  one  of  the 
clerks  of  this  court,  ascertain  and  re- 
port with  all  convenient  speed  whether 
the  shares  or  interests  of  the  said  par- 
ties in  this  suit,  or  any  of  them,  in 
the  premises  described  in  the  said  peti- 
tion, are  subject  to  any  general  lien 
or  incumbrance  by  judgment  or  decree. 
Burr.  App.  583,  §1142. 

E.  Petition    To    Be    Admitted    a    De- 

fendant  in   Partition. 
To   the    (justices   of  the   supreme  court 

of   judicature    of    the    people    of   the 

state  of  New  York): 

The    petition    of   S.    T.,    of   , 

respectfully  showeth  that  your  peti- 
tioner has  an  interest  (or  a  claim  by 
which  he  may  at  some  future  time  be- 
come interested)  in  the  premises  set 
forth  in  a  certain  petition  for  a  divi- 
sion and  partition  thereof,  presented 
by  A.  B.  to  this  honorable  court,  and 
that  the  said  interest  (or  claim)  of 
your  petitioner  in  the  said  premises  is 
(here  set  forth  the  interest  or  claim 
specifically,  according  to  tlic  facts). 

And  your  petitioner  further  shows 
that  he  is  not  named  as  a  i)arty  in  tiie 
said  petition  for  a  partition;  and  there- 
fore, according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
prays  that  he  may  be  admitted  to  ap- 
pear and  answer  the  said  petition  for 
partition  as  a  defendant.  And  your 
petitioner  will  ever  pray,  etc.  Dated, 
etc.  S.  T, 

F.  R.,   attorney. 

(<^'ity  and)  county  (of ),  bb.: 

S.  T.,  the  above  named  petitioner,  be- 
ing duly  sworn,  deposes  and  says  that 
the  matters  set  forth  in  the  above  peti- 
tion of  this  deponent  are  true.  Sworn, 
etc.  S.  T. 

Burr.   App.  553,   §1087. 


F.  Order  To  Admit  Petitioner  as 
Defendant  iti  Partition. 

F.  R.,  attorney. 

On  reading  and  filing  the  petition 
of  S.  T.,  stating  that  he  had  an  inter- 
est (or  as  in  the  petition,  VIII,  £) 
in  the  premises  set  forth  in  the  peti- 
tion for  a  division  and  partition  there- 
of, presented  in  this  cause  by  the  above 
named  A.  B.;  that  the  interest  (or 
claim)  of  the  said  S,  T.  in  the  said 
premises  is  (as  in  the  petition),  and 
that  the  said  S.  T.  is  not  named  as  a 
party  in  the  said  petition  for  a  parti- 
tion; and  praying  to  be  admitted  to 
appear  and  answer  the  said  petition 
for  a  partition,  as  a  defendant;  and 
on  reading  and  filing  the  affidavit  of 
the  said  S.  T.  of  his  interest  (or  claim) 
as  aforesaid,  accompanying  his  said 
petition:  it  is  ordered,  on  motion  of 
F.  R.,  attorney  for  the  said  S.  T.,  that 
the  said  S.  T.  be,  and  he  is  hereby 
admitted  to  appear  and  answer  the  said 
petition  of  the  said  A.  B.  as  a  defend- 
ant.   Burr.  App.  582,  §1140. 

6.  Order  for  Judgment  by  Default 
and  Appointment  of  Commis- 
sioners in  Partition. 

The  default  of  the  defendants,  for 
not  appearing  and  showing  title  to  the 
proportions  which  they  claim  of  the 
premises  set  forth  in  the  petition  of 
the  said  A.  B.  in  this  cause,  and  for 
not  answering  the  said  petition,  having 
been  duly  entered;  and  the  said  peti- 
tioner A.  B.  having,  as  required  by  the 
court,  exhibited  proof  of  his  title,  and 
an  abstract  of  the  conveyances  by 
which  the  same  is  held,  and  the  same 
being  now  filed  with  the  clerk  of  this 
court;  and  tlie  court  having  ascertained 
from  the  proofs  so  taken,  declare  the 
riglits,  title  and  interest  of  the  said 
jiarties  to  the  proceedings  in  this  cause, 
jilaintiff  as  well  as  defendant,  so  far 
as  tlie  same  have  appeared,  to  be  as 
follows,  to-wit  (state  the  rights  and 
interests  of  the  parties  respectively, 
and  the  several  sliares  to  wliich  they 
are  entitled,  according  to  the  facts,  and 
then  i)rocec<l  as  follows):  And  it  is 
determined  that  (he  riglits*  of  the  said 
j)artieH  in  the  said  lands  (or  tenements, 
or  hereditaments)  arc  as  alfovc  de- 
clared: And  it  is  ordered  and  adjudged 
that  i>artition  be  made  between  them 
according  to  tlieir  said  rights.  And  it 
is  further  ordered,  on  motion  of  V..  F., 
attorney  for  the  petitioner,  that  O.  P., 
Q.  li.,  and  8.  T.   (three  reputable  free- 
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hoMcrs),  he  and  they  are  liereby  ap- 
pointed commissioners  to  make  tlie  par- 
lition  so  ndjiuljjed,  <|iiality  iiiul  (|iian- 
lity  relatively  considered,  according  to 
the  respective  rijjhts  and  interests  of 
the  said  parties,  as  the  same  are  lierein 
ascertained  and  determined  by  the 
court     (they    leaving    and    designating 

the    said    part    of     the     said 

jiremises  which  shall  remain  undivided, 
for  the  said  owners  whose  interests  are 
unknown  and  not  ascertained.  Burr. 
App.  oS2.   §1141;   1   Hump.  Prec.  72. 

TI.  Bcport  of  Commmioners  for  Par- 
tition. 

Wo.  0.  P..  Q.  "R.,  and  S.  T.,  commis- 
sioners appointed  by  the  (state  the 
court)  to  make  partition  of  the  lands 
and  premises  in  question,  in  the  above 
entitled  cause,  do  certify  and  return 
to  the  said  court  that  after  our  said 
appointment  we  took  and.  subscribed 
the  oath  of  otFice  required  by  law,  and 
then  went  to  the  lands  and  premises 
aforesaid,  and  in  pursuance  of  the  au- 
thority to  us  given  for  that  purj>ose, 
made  partition  between  the  said  par- 
ties, quality  and  quantity  relatively 
considered,  according  to  the  respective 
rights,  titles  and  interests  of  the  said 
parties  as  ascertained,  declared  and 
determined  by  the  said  court,  of  all, 
etc.  (describing  the  whole  premises  ac- 
curately). And  we  further  certify  and 
return  that  we  caused  the  said  prem- 
ises above  described  to  be  divided  into 

equal    fourth      (or     fifth,     or 

sixth,  or  other,  as  the  case  may  be) 
parts,  quality  and  quantity  relatively 
considered;  and  one  equal  fourth  (or 
fifth,  or  sixth,  or  other)  part  thereof, 
to-wit.  all  that  lot,  piece  or  parcel  of 
land,  bounded  and  described  as  follows, 
to-wit  (here  describe  the  share  with 
the  quantity,  courses  and  distances, 
and  a  description  of  the  posts,  stones, 
or  other  monuments  thereof),  we  the 
said  commissioners  allotted  and  as- 
signed to  the  said  A.  B.,  to  hold  to 
him,  his  heirs  and  assigns  in  severalty, 
as  and  for  his  right  and  portion  of 
the  said  lands  and  premises  aforesaid, 
as  the  same  is  adjudged  to  him  by  this 
court.  And  one  other  equal  fourth  (or 
fifth,  or  sixth,  or  other)  part  thereof, 
to-wit:  All,  etc.  (describing  the  share 
in  like  manner  as  before),  we  the  said 
commissioners,  allotted  and  assigned  to 
the  said  C.  D.,  to  hold  to  him,  his  heirs 
and  assigns  in  severalty,  as  and  for 
his  right  and  portion  of  the  lands  and 


premises  aforesaid,  as  the  same  is  ad- 
judged to  him  by  this  court.  And  one 
otlier  equal  fourth  (or  fifth,  or  sixtli, 
or  other)  part  thereof,  to-wit:  All,  etc. 
(describing  the  share  in  like  manner 
as  before),  we  the  said  commissioners, 
allotted  and  assigned  to  the  said  .T.  K., 
to  hold  to  him,  his  heirs  and  assigns  in 
severalty,  and  for  his  right  and  |)ortion 
of  the  lands  and  premises  aforesaid,  as 
the  same  is  adjudged  to  him  by  this 
court;  and  the  remaining  fourth  (or 
fifth,  or  sixth,  or  other)  part  thereof, 
to-wit:  All,  etc.  (describing  the  share 
in  like  manner  as  before),  we  the  said 
conunissioners  left  undivided,  and  des- 
ignated as  and  for  the  equal  share  and 
portion  of  the  said  owners  who  are 
unknown,  as  the  same  is  adjudged  to 
them  by  this  court.  And  we  the  said 
commissioners  do  further  return,  report 
and  certify  to  the  said  court  the  items 
of  our  charges  as  follows  (here  insert 
a  regular  and  particular  account  of  the 
charges  and  expenses  of  making  the 
partition,  specifying  the  items).  In 
testimony    whereof,    we    have    hereunto 

set   our  hands  and  seals  this 

day  of,  etc.,  ,  in  the  year,  etc. 

(Signatures   and   seals.) 
Burr.    App.    576,     §1128;    1    Humph. 
Free.   76. 

I.     Report     of     Commissioners     That 
P:irtition   Cannot   Be   Made. 

We,  O.  P.,  Q.  E.,  and  S.  T.,  com- 
missioners appointed  by  the  (name  tho 
court),  to  make  partition  of  the  lands 
and  premises  in  question  in  the  above 
entitled  cause,  do  certify  and  return  to 
the  said  court  that  after  our  appoint- 
ment as  such  commissioners  as  afore- 
said, we  took  and  subscribed  the  oath 
directed  by  the  statute  in  such  case 
made  and  provided;  and  then  proceeded 
to  explore  and  examine  the  premises 
in  question,  for  the  purpose  of  making 
divisicyi  and  partition  thereof,  agree- 
ably to  the  rule  and  order  of  the  said 
court  to  that  effect  made;  but  having 
ascertained  that  (here  state  the  facts 
and  circumstances  upon  which  the  opin- 
ion of  the  commissioners  is  founded), 
we  are  of  opinion  that  partition  of  the 
said  real  estate  and  premises  in  ques- 
tion in  tliis  cause  cannot  be  made  with- 
out great  prejudice  to  the  owners  there- 
of; of  which  fact  we  do  hereby  make 
a  return  to  the  said  court  in  writing 
under  our  hands,  pursuant  to  the  direc- 
tions of  the  statute  in  such  case  made 
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ami   provided.     Dated,   etc.     Burr.  App. 
.".77.   Sn2Sa. 

J.  Order  for  Sale  of  Fremisea  in 
Partition. 

On  reading  and  filing  the  report  of 
O.  P..  Q.  R..  and  S.  T..  commissioners 
appointed  to  make  partition  of  the 
lands  and  premises  in  question  in  this 
cause,  between  the  said  parties,  where- 
by the  said  commissioners  return  that 
it  appears  to  them  that  partition  of 
the  real  estate  in  question  in  this  cause 
cannot  be  made  without  great  prejudice 
to  the  owners  thereof,  and  the  court 
being  satisfied  that  such  report  is  just 
and  correct,  it  is  ordered,  on  motion 
of  E.  F.,  in  behalf  of  the  said  A.  B.. 
that  the  said  commissioners  sell  the 
said  premises  in  question  at  public  auc- 
tion to  the  highest  bidder,  after  giving 
notice  according  to  law,  of  the  time 
and  place  of  such  sale.  Burr,  App. 
583,  §1143. 

K.  Beport  of  Commissioners  of  Sale 
in  Partition. 
^  We,  0.  P.,  Q.  P.,  and  S.  T.,  commis- 
sioners appointed  by  the  supreme  court 
of  judicature  of  the  people  of  tlie  state 
of  New  York,  to  make  partition  of  the 
lands  and  premises  in  question,  in  the 
above  entitled  cause,  between  the  par- 
ties above  named,  do  certify  and  re- 
turn to  the  said  court  that  in  pursuance 
of  the  authority  and  directions  to  us 
given  in  the  premises,  we  did,  on,  etc., 
at,  etc.,  expose  to  sale  all,  etc.  (de- 
scribe the  property  sold  with  the  like 
accuracy  that  would  be  required  in  a 
deed),  and  did  sell  the  same  premises 
at  such  auction  for  the  sum  of 


dollars,  being  the  highest  sum  bid  for 
the  .same,  to  H.  I.,  he  being  the  highest 
bidder.  (If  the  premises  were  sold  in 
parcels,  state  the  sale  of  each  parcel 
separately,  the  amount  bid  therefor, 
and  who  the  purchaser  was.)  And  we 
do  further  certify  that  due  notice  was 
previously  given  according  to  law,  of 
the  time  and  place  of  such  sale,  by, 
fttc.  (state  the  notice),  in  testimony 
whereof,    we    have    hereunto     set     our 

hands,  this  da.y,  etc. 

Sworn,  etc.  Burr.  App.  GTS,  §1129; 
1  Humph.  Prec.  75. 

L.     Orrlrr  To  Confirm   Sale. 

On  reading  ami  filing  the  report  of 
O.  P.,  Q.  K.,  and  S.  T.,  commissioners 
appointed  to  make  partition  between 
the  said  parties,  of  the  lands  and  prem- 
ises   in    question,    whereby    it    appears 


that  (here  insert  the  report  in  sub- 
stance): It  is  ordered,  on  motion  of 
E.  F.,  on  behalf  of  the  said  A.  B.,  that 
the  said  sale  be,  and  the  same  is  herebv 
approved  and  confirmed  by  the  court; 
and  that  the  said  commissioners,  or  anv 
two  of  them,  execute  conveyances  to 
the  said  H.  I.,  for  the  said'  premises, 
pursuant  to  such  sale:  And  it  is  fur- 
ther ordered  that  the  costs  and  expenses 
of  the  proceedings  in  this  suit  be  de- 
ducted from  the  proceeds  of  the  said 
sale  so  made  by  the  said  commissioners, 
and  be  by  them  paid  to  the  said  A.  B.. 
or  his  attorney;  and  that  the  said  com- 
missioners also  pay  to  the  said  A.  B., 
or  bring  into  court  for  his  use,  one 
(third)  part  of  the  moneys  arising 
from  said  sale,  after  deducting  there- 
from the  one  (third)  part  of  the  said 
costs  and  expenses:  And  that  they 
pay  in  like  manner  to  the  said  C.  D.. 
or  bring  into  court  for  his  use,  one 
(sixth)  part  of  the  moneys  arising  from 
the  said  sale,  after  deducting  tliorefrom 
the  one  (sixth)  part  of  the  said  costs 
and  expenses;  and  that  tlie  said  com- 
missioners pay  in  like  manner  to  the 
said  J.  K.,  or  bring  into  court  for 
his  use.  one  (fourth)  part  of  the  mon- 
e.ys  arising  from  the  said  sale,  after 
deducting  therefrom  one  (fourth)  part 
of  tli(^  said  costs  and  expenses:  And 
also  that  they  bring  into  court,  for  the 
iise  of  the  said  unknown  owners,  one 
(seventh)  part  of  the  moneys  arising 
from  the  said  sale,  after  deducting 
therefrom  the  one  (seventh)  part  of 
the  said  costs  and  expenses.  Burr. 
App.  583,   §1144;   1   Plumph.  Prec.  75. 

yi.     Judfiment  Record  in   Partition   bit 
Default. 
Placita  in   the  usual   forin,  of  the   term 

of    interlocutory    judgment.) 

County,  ss.:  Be  it  remembered  thai 
in  the  term  of  last  past,  be- 
fore the  justices  of  the  supreme  court 
of  judicature  of  the  jieople  of  tlie  state 
of  New  York,  at,  etc.,  on.  etc.  (in  tiie 
usual  form),  came  A.  B.,  by  E.  F.,  his 
attorney,  and  brought  Into  the  said 
court,  before  tlie  aforesaid  justices 
thereof  then  there,  his  certain  petition 
and  notice  for  the  partition  of  certain 
premises  therein  described,  according 
to  the  jirovisions  of  the  statute  ''of 
the  partition  of  lands  owned  by  sev- 
eral persons;"  which  said  petition  and 
notice  follow  in  these  words,  (hat  is 
t  o   say : 

To   the   snjireme   court,   fd'.    (here    in- 
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sort  the  petition,  and  the  notice  sub-  \  tho  said  parties,  quality  and  quantity 
joined  to  it,  and  tiieu  proceed  as  fol-  relatively  considered,  accordin^r  to  tlie 
^'^^■=^)  '■  resjiective    ri^rhts   and    interests    of   the 

And   the   said  A.  B.   prays   the   court  [  said  ])arties,  as  the  same  are  herein  as- 


for  such  order  on  his  said  petition  as 
is  directed  in  and  by  the  said  statute; 
and  also  now  hero  presents  to  the  said 
court  the  foUowinf;  allidavits  of  the 
service  (and  publication)  thereof,  to- 
wit    (here  insert  them). 

And  hereupon  the  said  court  do  order 
(here  insert  the  rule  or  order  to  appear 
and  plead). 

And  now  at  this  day,  to-wit.  on,  etc., 
at,  etc.,  until  which  day  the  said  C.  D., 
the  said  J.  K.  (and  the  said  owners 
unknown),  defendants  in  this  suit,  had 
leave  to  imparl  to  the  said  petition  of 
the  said  A.  B.,  and  then  to  answer  the 
same,  etc.,  before  the  said  justices  of 
the  supreme  court  of  judicature  afore- 
said, at,  etc.,  on,  etc.,  comes  the  said 
A.  B.,  by  his  attorney  aforesaid;*  and 
the  said  defendants,  although  solemnly 
demanded,  come  not,  but  make  default; 
whereby  the  said  A.  B.  remains  there- 
in undefended  against  them:  wherefore 
the  said  A.  B.  ought  to  have  partition 
of  the  said  premises  in  question  in 
this  suit,  according  to  the  prayer  of 
his  said  petition.  And  thereupon  the 
said  A.  B.,  being  thereunto  required 
by  the  court  here,  exhibits  proofs  of 
his  title,  and  an  abstract  of  the  con- 
veyances by  which  the  same  is  held. 
And  now  the  said  court  here,  according 
to  the  directions  of  the  statute  in  such 
case  made  and  provided,  do  ascertain 
from  the  said  proofs  so  taken,  and  do 
declare  their  rights,  titles  and  interests 
of  the  said  parties  to  the  proceedings 
in  this  cause,  the  plaintiff  as  well  as 
defendants,  so  far  as  the  s^ame  have  ap- 
peared, to  be  as  follows,  to-wit  (state 
the  rights  and  interests  of  the  parties 
respectively,  and  the  several  shares  to 
•which  they  are  entitled);  and  the  said 
court  now  here  do  determine  the  rights 
of  the  said  parties  to  be  as  above  de- 
clared.* 

_  Therefore  it  is  considered  that  par- 
tition of  the  said  lands  and  premises 
in  question  in  this  suit  be  made  be- 
tween the  said  parties  in  this  suit,  ac- 
cording to  their  said  respective  rights 
as  aforesaid.  Whereupon,  and  on  the 
prayer  of  the  said  A.  B.,  the  court  now 
here  do  appoint  O.  P.,  of,  etc.,  Q.  R., 
of,  etc.,  and  S.  T.,  of,  etc.,  three  reputa- 
ble freeholders,  commissioners  to  make 
partition  of  the  said  premises  between 


certained  and  determined  by  the  court 
here  (they  leaving  the  said  parcel  of 
the  said  premises  which  shall  remain 
undivided  for  the  said  owners,  whoso 
interests  are  unknown,  and  not  ascer- 
tained). And  it  is  commanded  to  tiie 
said  commissioners  that  they  make  re- 
port of  what  they  shall  do  in  the  prem- 
ises, to  the  justices  of  the  supremo 
court  of  judicature  aforesaid,  at,  etc., 
on,  etc.  The  same  day  is  given  to  the 
parties  aforesaid,   at   the   same   place. 

At  which  day,  before  the  said  just- 
ices of  the  supreme  court  of  judicature 
aforesaid,  at,  etc.,  comes  the  said  A.  1'.., 
by  his  attorney  aforesaid,  and  the  said 
commissioners,  to-wit,  O.  P.,  Q.  R.,  and 
S.  T.,  now  here  return  a  certain  report 
in  writing,  under  their  hands,  as  fol- 
lows, to-wit  (here  insert  the  report, 
and  then  proceed  as  follows):  which, 
boing  seen,  and  mature  deliberation 
thereupon  had,  the  said  return  is  by 
the   court  here  confirmed. 

Therefore  it  is  considered  that  the 
partition  aforesaid  be  firm  and  effectual 
forever,  etc.  And  it  is  further  con- 
sidered that  the  said  A.  B.  do   recover 

of  the  said  C.  D.  the  sum  of  

dollars  for  the  proportion  of  the  said 
C.  D.  of  the  costs  and  expenses  of  the 
proceedings  aforesaid.  And  also  that 
the  said  A.  B.  do  recover  of  the  said 
J.  K.  (as  in  the  award  of  costs,  etc., 
against  C.  D.,  then  add  the  like  award 
against  the  owners  unknown,  and  then 
conclude  as  follows) :  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided;  and  that  the  said  A.  B. 
have  execution  thereof,  etc.  Burr. 
App.  530,   §1053;   1  Humph.  Prec.  77. 

N.     Judgment   Record   on    Verdict   in 
Partition. 

(As  in  last  form  to  the  first  *,  then 
enter  the  plea,  and  then  tlie  order  for 
trial,  and  postea,  the  latter  being  in 
the  usual  form,  to  the  words,  "say 
upon  their  oath,"  and  then,  if  the  issue 
was  on  a  plea  of  ''not  in  possession," 
as  follows):  that  the  said  petitioner 
was  (or,  if  for  defendant,  "was  not") 
at  the  time  of  presenting  his  said  peti- 
tion, in  the  possession  of  the  aforesaid 
described  premises,  and  every  (or  any) 
partthereof ;  as  the  said  petitioner  hath 
in  his  said  petition  alleged. 

(If  the  issue  was  on  a   plea  of  non 
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tenent  insimul,  the  postea  will  vary, 
thus:  "that  the  said  defeudant  did  for 
did  not]  hold  the  premises  in  the  peti- 
tion aforesaid  set  forth,  together  with 
the  said  petitioner,  at  the  time  of  the 
commencement  of  the  proceedings  in 
this  cause  as  alleged  in  the  said  peti- 
tion.") 

(If  the  verdict  was  for  the  plaintiff, 
the  record  after  the  entry  of  the  postea 
concludes   with   the   judgment,   thus) : 

Therefore  it  is  considered  that  par- 
tition of  the  said  lauds  and  premises 
in  question  in  this  suit  be  made,  etc. 
(as  in  last  form  from  the  last  *  to  the 
end). 

(if  the  verdict  was  for  the  defend- 
ant, the  judgment  is  thus) :  Therefore 
it  is  considered  that  the  said  defend- 
ants do  go  thereof  without  day;  and 
that  the  said  petitioner  be  in  mercy, 
etc.  And  it  is  further  considered,  etc. 
(judgment  for  costs).  Burr.  App.  531, 
§1054. 

IX.    In  Ectnity.  —     - 

A.     Bill  fur  Partition  by  Coheiresses. 

Humbly  complaining,  show  unto  your 
honors  your  orators  and  oratrixes,  T. 
K.,    of,    etc.,   and    C,    his    wife,   L.    G., 

of  ,   and   M.,   his  wife,   and   J. 

v.,  of,  etc.,  widow,  that  W.  S.,  of,  etc., 
deceased,  the  late  father  of  your  ora- 
trixes, (J.  K.,  M.  G.,  and  J.  V.,  and 
also  G.  E.  F.,  wife  of  R.  F.,  of,  etc., 
the  defendants  hereinafter  named,  was 
in  his  lifetime,  and  at  the  time  of  his 
death,  seized  in  fee  simple,  or  of  some 
other  good  estate  of  inlieritance  to  him 
and  his  heirs,  of  and  in  all  that  mes- 
suage or  dwelling  house,  etc.,  and  also 
of  and  in  all  that  other  messuage,  etc.; 
all  wliich  said  messuages,  lands  and 
premises  are  situate,  lying  and  being 
in,  etc.,  and  being  so  seized,  he  the 
said  W.  »S.  did  many  years  since  depart 
this  life,  intestate,  leaving  M.  H.,  liis 
wife,  and  your  oratrixes  and  their  sis- 
ter E.  F.,  his  four  daugliters  and  only 
children  and  coheiresses  him  surviving; 
and  upon  his  death  the  said  messuages. 
etc.,  and  premises  descended  upon  and 
came  to  your  oratrixes  and  the  said  M 
F.,  as  such  coheireHses,  subject  only 
to  tlie  dower  of  their  said  mother  M.  H. 
And  your  orators  and  oratrixes  fnrtlier 
show  unto  your  honors  tliat  the  said 
M.  S.,  the  widow  and  relict  of  the  saUl 
W.  S.,  dejiarted  this  life  some  time  in 
or  about  the  month  of ,  where- 
upon your  orators  and  oratrixes  T.  K. 
and   C.,   his  wife,  and   L.   G.,   and   M., 


his  wife,  in  right  of  your  oratrixes  C. 
and  M.,  and  also  ^^our  oratnx  J.  V. 
and  the  said  E.  F.  and  E.,  his  wife, 
in  right  of  the  said  E.,  have  ever  since 
been,  and  now  are,  severall}^  seized  in 
fee  of  and  in  the  said  messuages,  etc., 
and  premises  in  four  equal  undivided 
parts  or  shares  as  tenants  in  copar- 
cenary. And  your  orators  and  oratrixes 
further  show  that  they  have  frequently 
applied  unto  and  requested  the  said  H. 
F.  and  E.,  his  wife,  to  join  and  concur 
with  your  orators  and  oratrixes  in  mak- 
ing a  fair,  just  and  equal  partition  of 
the  said  premises  between  them,  in 
order  that  their  respective  shaies  and 
proportions  thereof  may  be  allotted, 
held  and  enjoyed  in  severalty.  And 
your  orators  and  oratrixes  well  hoped 
that  the  said  R.  F.  and  E.,  his  wife, 
would  have  complied  with  such  their 
reasonable  requests,  as  in  justice  and 
equity  they  ought  to  have  done.  But 
now  so  it  is,  etc..  etc.,  they  the  said 
defendants  absolutely  refuse  to  comply 
with  such  your  orators'  and  oratrixes' 
reasonable  requests  as  aforesaid,  pre- 
tending that  your  orators  and  oratrixes 
and  the  said  defendants  have  ever  since 
the  death  of  the  said  W.  S.  and  M.  S. 
respectively,  tlieir  said  father  and 
mother,  deceased,  constantly  and  regu- 
larly divided  the  yearly  rents  and 
profits  of  all  the  said  messuages,  etc., 
and  premises  equally  between  them, 
and  that  it  will  not  be  to  the  benefit 
or  advantage  of  either  of  them  to  make 
an  actual  partition  thereof.  Whereas 
,your  orators  and  oratrixes  charge,  and 
so  the  truth  is,  that  a  fair,  just  and 
equal  partition  of  the  said  premises 
will  tend  greatly  to  the  benefit  and 
advantage  of  your  orators  and  ora- 
trixes and  the  said  defendants,  but 
they  the  said  defendants,  under  divers 
frivolous  pretenses,  absolutely  refuse  to 
join  or  concur  with  your  orators  and 
oratrixes  therein.  All  wliich  actings, 
etc. 

And  that  a  commission  of  partition 
may  bo  issued  out  of  and  under  the  seal 
of  this  honorable  court,  and  directed  to 
certain  commissioners  llierein  named,  to 
divide  and  allot,  tlio  said  messuages, 
etc.,  and  premises  in  equal  fourtli  [)arts 
or  shares;  and  that  one  full  and  e(|nal 
fourth  part  or  sliare  mav  be  allotted 
and  conveyed  unto  your  orator  and  ora- 
trix,  r.  K.  and  (\,  his  wife,  and  the 
heirs  and  assigns  of  your  oratrix  <'.  K.; 
that    one    other    full    and    equal    fourth 
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part   or  share  may   b.<  allotted  ami  con- 
Novotl    unto    vtiiir    orator    ami    oratrlx, 
L.'C.   aiul    M"..    his  witV.   'T'*!   ♦I'f'    '""''"^ 
ami  assigns  4>f  voiir  oratrix  M.  <J.;  and 
that    one    other"  full    ami    equal    fourth 
part  or  share  niav  be  allotted  and  con- 
veyed unto  vour  oratrix  J.  V.,  her  heirs 
and  assigns;  and  that  your  orators  and 
onitrixes.  T.  K.  and  C.  his  wife.  L.  G. 
and   M..  his  wife,  and  .1.  V.,  may  sev- 
erally   hold   and   enjoy   their   respective 
allotments  of  the  said   premises  accord- 
ing to  the  natures  thereof  in  severalty; 
and  that  all   proiier  and  necessary  con- 
veyances  and    assurances   may   be   exe- 
cuted  for   carrying   such   partition   into 
eflfect    etc.     Mav  it  please,  etc.     3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2059,  2060. 
B.     Decree  for  Partition  and  Commis- 
sion  To  Issue. 
The    court    doth    order    that    a    com- 
niission   issue,   directed  to  certain   coni- 
niissioners  to  be  therein   named,  to   di- 
vide  the   estate   in   question   into   moie- 
ties:    And  that  one  moiety  thereof  be 
allotted   as   the   share   of   the  plaintiffs, 
and    the    other    moiety   thereof    as    the 
share  of  the  defendants;   and  that  the 
plaintiffs   and   defendants  hold  and  en- 
joy   their    respective    moieties    in    sev- 
eralty,   according    to    such    allotments; 
and   that   they  execute   mutual   convey- 
ances to  each  other  of  such  respective 
moieties,   according   to   their   respective 
interests    therein,   such    conveyances   to 
be   settled  by   the   said  master    (or  the 
court,    or    judge).      (If    no    infants    or 
married  women  interested,  add:  in  case 
the  parties  dififer  about  the  same);  and 
it  is  further  ordered  that  all  deeds  and 
writings    relating    to    the    s.nid    estate, 
in  the  custody  or  power  of  any  of  the 
parties,    be    produced    before    the    com- 
missioners upon   oath,   as  thev  sliall   re- 
quire:    And   it   is  further  oidcred   that 
the  commissioners  be   at  liberty   to   ex- 
amine   witnesses   upon    oath,    and    take 
the   depositions   in   writing,   and   return 
the  same  with  the  commission.     Liberty 
to  aj.plv.     3   Dan.  Ch.  PI.  &  Pr.    (Per- 
kins' ed.)    22.-'^. 

X.    Under  Codes. 

A.  Complaint  for  Partition,  Genera] 
Form. 

I.  That  the  plaintifT,  and  the  defend- 
ants Y.  and  Z..  own  and  possess,  as 
joint  tenants  (or  as  tenants  in  com- 
mon) the  following  described  premises 
(particular  description  of  the  prem- 
ises); and  that  the  plaintiff  is  desirous 
of  a  partition  of  the  same. 


II.  That  the  plaintiff  has  an  estatf 
of  inheritance  therein  of  one  undivided 
fourth  interest  in  the  fee  thereof  (or 
other   estate). 

III.  That  each  of  the  defendants 
(cotenants  have  a  similar  estate  of  one 
undivided  fourth  interest  in  the  samo 
(or   otherwise). 

(Where  there  are  unknown  owners.) 
IV.  That  W.  X.,  who, 'in  his  lifetime, 
had  an  estate  of  inheritance  therein  of 
one  undivided  fourth  interest  in  the 
fee  (or  otherwise),  several  years  since 
removed    from    this   state    to 


That  he  subsequently  married,  and  had 
children,  some  of  whom  are  now  living; 
but  their  names  and  places  of  residence 
are  wholly  unknown  to  the  plaintiff, 
and,  although  he  has  made  diligent  in- 
quiries for  that  purpose,  he  cannot  as- 
certain the  same,  or  either  of  them. 
That  said  W.  X.  and  his  said  wife  are 
now  dead;  and  that  said  childicn  and 
heirs,  or  the  heirs  at  law  of  any  who 
may  be  dead,  are  collectively  entitled 
to  the  undivided  fourth  part  of  said 
premises  to  which  said  W.  X.  would 
be  entitled  if  living. 

(Where  an  infant  is  a  party.)  V. 
That  the  plaintiff  owns  no  other  land 
in  this  state  in  common  with  the  said 
(cotenants). 

(Where  the  lands  are  subject  to 
dower.)  VI.  That  the  defendant 
(doweress)  is  the  widow  of  M.  N.,  the 
father  of  the  said  (cotenants),  from 
whom  they  inherited  said  premises; 
and,  as  such  widow,  claims  a  right  of 
dower  which  has  not  been  admeasured 
in  (the  following  described  part  of) 
said   premises. 

(Where  they  are  subject  to  a  judg- 
ment.) VIT.  That  the  defendant 
(judgment  creditor)  holds  a  judgment 
recovered  by  him  (or  by  one  M.  N., 
and   thereafter   duly   assigned   to    him), 

duly   given   in   the   court   (or, 

in    an    action    before   O.   P.,   justice    of 
the    peace    in    and    for    the     town     of 

),    on    or    about    the 

-,  18 — ,  against   (one  or 


dav  of  ,  .     ,. 

more  of  the  cotenants),  for  the  sum   of 

.  dollars;   wiiich  judgment  was, 

on  the day  of ,  1'*—. 

docketed  in  said  county  of  (the  place 
where  the  premises  are  situated),  and 
remains  unpaid  and  unsatisfied  of  rec- 
ord. 

(Where  they  are  subject  to  a  mort- 
gage.) Vni.  That  the  defendant 
(mortgagee)     holds    a    mortgage     upon 
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the  said  interest  of  (one  of  the  co- 
tenants)    for   dollars,   payable 

on  the day  of  ,  18 — , 

with    interest    from    the day 

of  ,   IS—. 

(Wherefore  the  plaintiff  asks  judg- 
ment for  (an  accounting,  and)  a  parti- 
tion and  division  of  said  premises  ac- 
cording to  the  respective  rights  of  said 
parties^  or,  if  a  partition  cannot  be  had 
without  material  injury  to  those  rights, 
then  for  a  sale  of  said  premises,  and  a 
division  of  the  proceeds  between  the 
parties  according  to  their  rights,  after 
payment  of  the  costs  of  this  action. 
1  Abb.  Forms  606. 

B,  Complaint  for  Partition,  Setting 
Forth   Sovrces    of    Title. 

I.      That    on    or   about   the   • 

day    of    ,    18—,    C.    B.,     being 

owner  in  fee  of  the  real  property  here- 
inafter described,  died  intestate  as  to 
the  same,  which  real  property  is  de- 
scribed as  follows  (description). 

ir.  That  the  said  C.  B.  left  W.  B., 
his  widow,  one  of  the  defendants,  who 
is  entitled  to  dower  in  said  premises. 

III.  That  subject  to  said  dower  the 
premises  descended  to  the  following 
named  persons,  the  only  heirs  of  the 
deceased: 

1.  The  plaintiff  A.  B.,  who  is  a  son 
of  said  C.  B..  deceased. 

2.  The  defendant  E.  B.,  a  daughter 
of  the  said  C.  B.,  deceased,  and  wife  of 

one   L.   B.,   of  count.y,   in   the 

state   of  , 

3.  The  defendants  F.  M.  and  G.  M., 
minor  children  of  one  F.  B.,  a  daughter 
of  said  C.  B.,  deceased.  The  said  F.  B. 
intermarried  with  the  defendant  IF.  M., 
and  afterwards  died  intestate,  leaving 
issue  of  said  marriage  F.  M.  and  G.  M., 
her  only  children   and   heirs,  who  reside 

in    the    county    of    ,     and     for 

whom  their  father  H.  M.,  who  resiiles 
in  count.v,  has  been  duly  ap- 
pointed guardian  by  the  probate  court 
of  said  count.y.  The  said  H.  M.  is  ten- 
ant by  the  curtesy  of  the  estate  of 
said    cliil'iren. 

4.  (i.  B.,  son  and  onlv  heir  of  one 
If.  B.,  deceased.  The  said  II.  B.  was  a 
son  of  said  D.  B.,  deceased.  The  said 
(».  B.,  after  said  estate  was  cast  upon 
him  by  descent  as  aforesaid,  nonxeved 
his  estate  in  said  premises,  by  deed 
duly  executed,  to  the  defendant  X., 
who  resides  in  . 

TV.      The   jiarties   above    named    have 


now  the  following  undivided  estate  in 
said  premises: 

1.  The  plaintiff,  one  undivided 
(fourth)    in   fee. 

2.  The  defendant  E.  B.,  one  un- 
divided  (fourth)   in   fee. 

3.  The  defendants  F.  M.  and  G.  M.. 
each  one  undivided  (eighth)  in  fee, 
subject  to  the  curtesy  of  their  father 
H.   M. 

4.  The  defendant  X.,  one  undivided 
(fourth)   in  fee. 

(Allege  specific  incumbrances,  and 
demand  relief  as  in  preceding  form.) 
1    Abb.   Forms   608. 

C.  Affidavit  To  Move  for  Judgment, 
or  for  P'reUminary  Reference  in 
Partition. 

M.  N.,  plaintiff's  attorney  herein,  be- 
ing duly  sworn,  says: 

T.  That  this  action  is  brought  for  a 
partition  (or  for  a  partition  or  sale) 
of    real    property    situate    in    the    town 

of   ,    and   county    of   . 

owned  by  the  plaintiff  and  the  defend- 
ants W.  X.  and  Y.  Z.  as  tenants  in 
common,  and  in  which  the  defendant 
U.  V.  has  an  estate  of  dower  (or  other- 
wise briefl.y  indicate  nature  of  prop- 
erty and  ownership). 

II.  That  a  notice  of  the  pendency 
of  this  action,  a  copy  whereof  is  hereto 
annexed,   was  filed   in   the   office   of  the 

clerk   of  the   county  of  ,   more 

than  twenty  days  since,  and  at  or  after 
the  time  of  filing  the  complaint. 

III.  That  all  the  defendants  are  of 
full  age   (except  the  defendant  W.  X.). 

IV.  That  all  the  defendants  have 
been  duly  personally  served  within  this 
state  with  the  summons  (and  complaint 
herein),  more  than  twenty  days  since, 
as  appears  by  the  affidavit  of  O.  P. 
annexed  (except  the  defendant  U.  V., 
who  was  duly  served  by  |>ublication 
more  than  twenty  days  since,  as  ap- 
pears by  the  affidavits  of  O.  V.  and 
Q.  R.  annexed). 

V.  That  none  of  the  defendants 
herein  have  ajipeared,  except  the  de- 
fendants (naming  those  to  wlio?n  no- 
tice of  the  motion  has  been  given); 
and  none  of  the  defendants  have  an- 
swiM<'d  or  demurred,  except  the  defend- 
ant W.  X.,  who.  ])y  his  guardian,  has 
put  in  the  usual  general  answer,  not 
controverting  any  material  allegation 
of   the   (•om[>laint. 

(Where  a  sale  is  deemed  necessarv, 
add):  VI.  That  (one  of  the  several 
parcels)     the     land     nipntionod     in      the 
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complaint,  aiul  of  which  partition  is 
sought  hori-in  (to-wlt,  (losijjnatinj,'  one, 
and  whioh  pxooods  in  valuo  tlio  share 
to  which  either  of  the  parties  hereto 
will  be  entithMl).  is  so  eireunistanced 
that  actual  partition  thereof  cannot  be 
made  without  preat  prejudice  to  tlie 
owners,  as  deponent  (is  advised  and) 
believes,  after  due  regard  being  had 
to  the  power  of  the  court  to  decree 
comiH>nsation  for  equality  of  partition, 
and  to  the  ability  of  tlie  parties  to  pay 
reasonable  compensation  to  produce 
such  equality. 

(Or,  where  several  plaintiffs  desire 
their  sl.ares  set  off  in  common,  it  may 
be  alleged  here.)     2  Abb.  Forms  524. 

D.  Order  That  Actiiul  Partition  Be 
Made. 

This  action  iiaving  been  brought  on 
for  hearing  upon  the  pleadings  and 
proceedings  and  the  report  of  R.  F., 
the  referee  herein  (and  on  the  excep- 
tions taken  by  W.  X.,  and  by  S.  T.,  a 
creditor  having  a  specific  lien  upon 
the  share  of  W.  X.),  by  which  report, 
dated    the    day    of 


it  appears  (here  maj'  briefly  recite  the 
findings  as  to  the  rights  of  the  parties, 
and  the  practicability  of  actual  par- 
tition), and  on  reading  and  filing  proof 
of  due  service  of  notice  of  this  mo- 
tion on  all  the  defendants  who  have 
af)peared,  now.  on  motion  of  M.  N.  for 
the  plaintiff,  after  hearing  O.  P.  for 
the  defendant  W.  X.  (or  no  one  appear- 
ing)   in   opposition, 

It  is  ordered  and  adjudged  (that  said 
exceptions  be  disallowed  and  overruled, 
and  that  said  report  be,  and  the  same 
hereby  is,  in  all  respects  confirmed, 
and)  that  the  rights  and  interests  of 
the  several  parties  to  this  action,  in 
and  to  the  (several  parcels  of)  land 
described  in  the  complaint  in  this  ac- 
tion, are  as  stated  and  set  forth  in  the 
said  referee's  report.* 

And  it  18  further  ordered  and  ad- 
judged that  partition  be  made  of  the 
lands  and  premises  mentioned  and  set 
forth  in  the  complaint  in  this  action, 
and  hereinafter  described,  among  the 
parties  to  this  action,  according  to  their 
respective  rights  and  interests  as  the 
same  were  reported  by  the  said  ref- 
eree, and  have  been  thus  ascertained 
by  this  court  and  established  by  this 
judgment. 

And  it  is  further  ordered  that  G.  H., 


1.  J.  and  K.  L.,  three  reputable  free- 
holders of  the  county   of  — ; — ' ,  be, 

and  they  are  hereby  appointed  com- 
missioners for  the  puri)()so  of  making 
such  partition;  that  tlie  said  commis- 
sioners, before  proceeding  to  the  exe- 
cution of  their  duties  as  such,  shall 
severally  be  sworn  or  aOirmed  before 
some  officer  authorized  by  law  to  ad- 
minister oaths,  honestly  and  impar- 
tially to  execute  the  trust  reposed  in 
them,  and  to  make  partition  as  directed 
by  this  court;  and  that  such  oaths  or 
ahirmations   be   filed   with   the  clerk   of 

this  court  (in  the  county  of  ), 

at  or  before  the  coming  in  of  the  re- 
port of  the  said  commissioners,  heic- 
inafter  directed  to  be  made;  and  that 
the  said  commissioners  shall  divide  the 
said  lands  and  premises  into  equal 
parts,  quantity  and  quality  relativel.v 
considered,   and   that  they   allot   to   tlio 

plaintiff  one  of  the  said  equal  • 

parts  of  the  said  premises,  and  to  each 
of    the    defendants    U.    V.,    W.    X.    and 

Y.   Z.,  one  of  the  said  equal  • 

parts  of  the  said  premises;  to  be  held 
and  enjoyed  by  the  said  parties  in 
severalty,  according  to  their  rights  and 
interests  therein  so  ascertained  and  de- 
termined as  aforesaid  (where  several 
shares  are  to  be  set  off  in  common,  say: 
and  that  they  allot  to  the  plaintiffs  A. 
B.  and  C.  D.  two  of  the  said  equal 
parts  of  said  premises,  to  be 


held  and  enjoyed  by  them  as  tenants 
in  common  without  partition  or  appor- 
tionment as  between  said  A.  B.  and 
('.  D.),  and  that  the  said  commission- 
ers shall  designate  the  part  or  por- 
tions so  allotted  to  each  of  the  said 
parties,  and  the  boundaries  thereof,  by 
sufficient  description  and  monuments. 

And  it  is  further  ordered  that  the 
said  commissioners  make  a  full  report 
to  this  court  of  their  proceedings,  speci- 
fying therein  the  manner  in  which  they 
shall  have  obeyed  this  order,  and  de- 
scribing the  lands  divided,  and  the 
parts  or  shares  allotted  to  each  party, 
with  the  quantity,  courses  and  dis^ 
tances  of  each,  and  a  description  of 
the  posts,  stones  or  other  monuments 
thereof,  and  the  items  of  their  charges 
in  the  premises.  That  the  said  com- 
missioners, or  such  two  of  them  as  shall 
sign  the  report,  do  acknowledge  the 
same,  or  cause  it  to  be  proven  in  the 
same  manner  that  deeds  are  required 
to  be  acknowledged  or  proven,  to  en- 
title   the   same   to    be    reported,   before 


See  "How  To  Use  This  Volume, "   Introduction,  page  v. 


PARTITION 


929 


some  officer  authorized  to  take  the 
proof  or  acknowledgment  of  deeds,  and 
that  such  report  be  filed  in  the  office 
of    the    clerk    of    this    court     (in     the 

county  of  ).     That  all  the  said 

commissioners  do  meet  together  in  the 
performance  of  any  of  their  duties  un- 
der this  order,  but  that  the  acts  and 
decisions  of  a  majority  of  such  com- 
missioners, when  so  met,  shall  be  valid. 

And  it  is  further  ordered  that  the 
said  commissioners  be  authorized  to 
employ  a  surveyor  and  to  cause  all 
necessary  maps  and  surveys  to  be  made. 
And  all  the  parties  in  this  action  shall 
produce  to  and  leave  with  the  said 
commissioners  for  such  time  as  the 
commissioners  shall  deem  reasonable, 
all  deeds,  writings,  surveys  or  maps 
relating  to  the  said  premises,  or  any 
part  thereof. 

And  it  is  further  ordered  and  ad- 
judged that  in  case  partition  of  such 
premises  cannot  be  made  with  perfect 
equality  between  the  said  parties,  ac- 
cording to  their  respective  rights  and 
interests  therein,  unless  compensation 
be  made  by  one  or  more  of  the  said 
parties  to  the  other  of  them,  for  equal- 
ity of  partition,  that  then  and  in  that 
case  the  said  commissioners,  or  such 
two  of  them  as  may  make  said  parti- 
tion, ascertain  and  report  the  proper 
compensation  which  ought  to  be  made 
for  equality  of  partition;  and  by  wliich 
of  the  parties  the  same  should  be  paid, 
and  to  which  the  same  ought  to  be 
allowed.  But  the  said  commissioners 
shall  not  report  compensation  to  be 
7>aid  by  an  infant  for  equality  of  par- 
tition, unless  it  satisfactorily  appears 
to  them  that  he  or  they  have  sullicicnt 
personal  estate  to  pay  the  same,  and 
his  or  their  shares  of  the  costs  and 
expenses  of  this  action,  and  all  other 
liens  on  his  or  their  sliare  of  the  prem- 
ises, except  in  cases  where,  from  the 
fiituation  of  the  property  and  interests 
of  the  parties,  it  cannot  be  cliarged 
upon   the   share  of  an   adult. 

And  it  is  further  ordered  that  a  com- 
mission issue  out  of  tliis  court,  and 
under  its  seal,  directed  to  said  (nam- 
ing commissioners),  authorizing  and 
directing  them  to  make  partition  of 
said  premises  in  the  manner  above  di- 
rected. 

The  premises  of  which  partition  is 
liereby  ordered  are  described  as  follows 
(description).     2  Abb.    Forms   OoO. 


XI.     Guardians  Ad  Litem. 

A.     Petition      for      Appointment      of 
Guardian   in  Partition. 
To   the    (justices  of  the  supreme   court 

of   judicature    of    the    people   of    the 

state  of  Xew  York) : 

A.  B.,  of  ,  respectfully  rep- 
resents that  he  intends  to  applj'  to  this 
honorable  court  for  a  division  and  par- 
tition of  certain  premises,  to-wit  (here 
describe  the  premises,  and  state  the 
rights  of  parties,  etc.,  as  in  the  peti- 
tion for  partition):  according  to  the 
respective  rights  of  the  said  parties 
interested  therein;  and  for  a  sale  of 
such  premises,  if  it  shall  appear  that  a 
partition  thereof  cannot  be  made  with- 
out great  prejudice  to  the  owners;  that 
0.  P.  is  a  minor,  who  should  be  a  party 
to  the  proceedings  on  that  application, 
and  that  at  least  ten  days'  notice  has 
been  served  on  the  said  O.  P.  (or  "on 
,   the   general   guardian   of  the 


said  O.  P.")  of  an  intention  to  apply 
to  this  honorable  court  for  an  order 
therein  mentioned,  that  the  said  court 
shall  appoint  a  suitable  and  disinter- 
ested person  to  be  a  guardian  for  the 
said  minor,  for  the  special  inirpose  of 
taking  charge  of  the  interests  of  the 
said  minor  in  relation  to  the  proceed- 
ings  for  a   partition. 

The  said  A.  B.  therefore  prays  that 
this  honorable  court  may  api)oint  a 
suitable  and  disinterested  person  to  be 
a  guardian  for  the  said  minor,  for  tho 
special  purpose  of  taking  charge  of 
the  interests  of  the  said  minor,  in  rela- 
tion to  the  proceedings  for  a  partition 
of  the   premises   herein  above  specified. 

Dated,  etc.  A.  B. 

E.  F.,  attorney.  Burr.  App.  5;')2, 
§1085. 

B.     Order  for  Appointment  of  Guard- 
ian in  Partition. 
In    the    matter    of    tlie    api)lication    of 

A.    B.    for    the     appointment     of     a 

guardian  for  0.  P.,  a  minor,  etc. 

E.  F.,  attorney. 

On  reading  and  filing  tlu^  representa- 
tion of  the  said  A.  H.,  sliowing  that  ho 
intends  to  apply  to  this  court  for  a 
division  and  jiartition  of  certain  ])rem- 
ises  in  the  said  re])reaentation  specified; 
and  tliat  the  said  O.  P.  is  a  minor  who 
should  bo  a  party  to  the  proceedings 
thereon,  and  on  filing  the  affidavit  of 
the  said  A.  B.  whereby  it  is  satisfac- 
torily proved  that  due  notice  lias  been 
served  on  the  said  O.  P.  (or  on 
,   the   general   guardian    of   tho 
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laid  O.  P.),  of  an  intention  to  ftpp'y 
lo  this  court  for  the  order  thoroin  men- 
tioncti:  On  motion  of  K.  F.,  on  boiialf 
of  tho  s«it|  A.  H.,  it  ia  ordered  that 
I.  J.,  a  suitable  and  disinterested  per- 
son, he.  and  he  is  hereby  appointed  to 
be  >;uardian  for  the  said  O.  V.  for  llie 
special  purpose  of  taking  charfje  of 
the  interests  of  tlie  said  O.  P,  in  rela- 
tiiMi  to  tlie  proceedings  for  a  partition 
of  tlie  premises  before  mentioned;   and 

that    he,    with    ,    of,    etc.,   and 

-,  of,  etc.,  shall  execute  a  bond 


in  due  form  of  law.  in  the  penalty  ot 
dollars,  before  he  shall  exe- 
cute the  duties  of  his  said  office,  and 
the  same,  siiall  be  filed  with  the  clerk 
of  this  court,  at,  etc.  Burr.  App.  ;j4;j, 
§1077;    1    Humph.   Prec.   6S. 

C.     Bond  of  Guardian   in  Partition. 

Know  all  men  by  these  presents  that 
we.  I.  J.,  of.  etc.  (names  and  residences 
of  obligors),  are  held  and  firmly  bound 
unto  (the  jieople  of  the  state  of  New 
York,  or  as  directed  by  law).  In  the 
sum  of  (such  sum  as  the  court  may 
direct)  to  be  paid  to  the  said  (peopU'); 
to  which  payment  well  and  truly,  etc. 
(penal  part  in  the  usual  form). 

Whereas  the  above  bounden  T.  J.  has 
been  appointed  bj'  an  order  of  the 
(suj)reme    court    of    .iudicature    of    the 

said    i>eople),    made    the day 

of  ,  etc.,  on  the  application  ot 

A.  B.,  to  be  guardian  for  O.  P.,  a  minor. 
for  the  special  i>urpnse  of  taking  cliargc 
of  the  interests  of  the  said  O.  P.,  in 
relation  to  the  proceedings  for  a  par- 
tition, in  the  said  order  mentioned: 

Now  therefore  the  condition  of  the 
above  obligation  is  such  that  if  the 
above  bounden  I.  J.  shall  faithfully 
discharge  the  trust  so  committed  to 
him  and  shall  render  a  just  and  true 
account  of  his  guardianship,  in  all 
courts  and  places,  when  thereunto  re- 
quired, then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and 
virtue. 

(Signatures  and  seals  of  obligors.) 

Sealed  and  delivered  in  presence  of 
(witnesses). 

Burr.  App.  .514,  §1033. 
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V.  Decrees,  938 

A.  For     Account     of    Dealings     and 

Transactions,  938 

B.  Requiring   Surviving    Partner     To 

Account,  939 

C.  For  Dissolution,  939 

D.  Infants      Declared      Entitled      to 

Pro/it  Against  Survivor,  939 

E.  House    Declared    Partnership    As- 

sets, 940 
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Garnishment: 

^Motion    To    Dismiss    Writ     by     Gar- 
nishee,   Debt,    if    Any,    a    Balance 
in  Partnership  Account. 
Indemnity: 

Complaint  by    Retiring    Partner    on 
Bond  To  Indemnity; 

Complaint    by    Retiring     Partner     on 
Remaining    Partners'    Promise     To 
Indemnify  Him  Against  Damage. 
Injunctions: 

Prayer   for    Injunction    Against    Re- 
ceiving  Partnership   Debts    (a,   b) ; 

Injunction    Against   Interfering  With 
Partnership   Matters; 

Injunction   Against   Interfering  With 
Partner's    Rights. 
Receivi:rs: 

Order    for   Appointment   of   Receiver 
of  Partnersliip  Business. 
References : 

Report    of    Referee    in    Partnership 
Cause; 

Order  of  Reference  for  Accounting  in 
Partnership  Cause; 

Referee's    Report    on    Accounting   in 
Partnership  Cause. 

I.     Declarations. 

A.     Declaration  by  Surviving  Partner. 

For  that  whereas  the  said  defendant 
in  the  lifetime  of  one  E.  F.  since  de- 
ceased, to-wit,  on,  etc.,  at,  etc.  (venue) 
was  indebted  to  the  said  plaintiff  and 
the  said  B.  F.  in  the  sum  of  £ 


of  lawful  money  of  Great  Britain,  for 
the  work  and  labor,  care,  and  diligence, 
of  the  said  plaintiff  and  F.  F.  by  the 
said  plaintiff  and  E.  F.  before  that  time 
done,  performed,  and  bestowed  for  the 
said  defendant,  and  at  his  special  in- 
stance and  request.  (Any  other  debt, 
"as  for  goods  sold,"  etc.,  is  to  be  de- 
scribed in  the  same  manner.)  And  be- 
ing so  indebted,  he  the  said  defendant 
in'  consideration  thereof,  afterwards, 
and  in  the  lifetime  of  the  said  E.  F., 
to-wit,  on  the  day  and  year  aforesaid, 
at,  etc.  (venue)  aforesaid,  undertook, 
etc.  (laying  the  promises  to  both  tlie 
partners).  The  quantum  meruit  is  as 
follows,  "and  whereas  also  afterwards, 
and  III  the  lifetime  of  the  said  K.  F. 
Hince  deceased,  to-wit,  on  the  day  and 
year  aforesaid,  at,  etc.  (venue)  afore- 
said, in  consiileration  that  the  said 
plaintiff  and  K.  F.  at  the  like  special 
instance  and  request  of  the  said  de- 
fendant, had  before  that  time  done, 
etc.  (Here  state  the  subject-matter  of 
the  debt,  anfl  t)ie  prftinise  to  havi-  been 
made  to  both  the  partners.)     And  the 


said  plaintiff  avers,  that  he  the  said 
E.  F.  in  his  lifetime,  therefore  reason- 
ably deserved  to  have,  etc.,  whereof  the 
said  defendant  afterwards,  and  in  the 
lifetime  of  the  said  E.  F.,  to-wit,  on 
the  day  and  year  aforesaid,  there  had 
notice.  (Here  insert  the  account  stated, 
with  both  the  partners,  and  the  prom- 
ise to  them;  and  if  the  transaction  be 
for  goods  sold,  etc.,  or  on  the  money 
counts,  such  counts  are  to  be  framed  as 
above.  State  tlie  breach  thus.)  Never- 
theless the  said  defendant  not  regard- 
ing his  said  promise  and  undertak- 
ing, but  contriving  and  intending  to 
deceive  and  defraud  the  said  plaintiff 
and  E.  F.  in  the  lifetime  of  the  said 
E.  F.  and  the  said  plaintiff,  since  the 
death  of  the  said  E.  F.  in  this  behalf, 
hath  not  as  yet  paid  the  said  several 
sums  of  money,  or  any  or  either  of 
them,  or  an}'  part  thereof,  to  the  said 
plaintiff  and  E.  F.  or  either  of  them 
(although  often  requested  so  to  do); 
but  he  to  do  this  hath  hitherto  wholly 
refused,  and  still  doth  refuse  to  pay 
the  same  to  the  said  plaintiff,  to  the 
damage      of      the      said      plaintiff      of 

£ and   therefore   he   brings   his 

suit,"  etc.     2  Chit.  PI.  91. 

B.  Count  on  Promise  to  Surviving 
Partner. 

And  whereas  also  the  said  defendant 
afterwards,  and  in  the  lifetime  of  the 
said  E.  F.  deceased,  to-wit,  on  the  day 
and  3'ear  aforesaid,  at,  etc.  (venue) 
aforesaid,  was  indebted  to  tlie  said 
plaintiff  and  E.  F.  in  the  further  sum 

of  £ of  like  lawful  money,  for 

the  work,  labor,  care,  and  diligence, 
of  the  said  plaintiff  and  E.  F.  by  them 
before  that  time  done,  performed,  and 
bestowed  for  the  .said  defendant,  and 
at  his  special  instance  and  request; 
and      also     in     the     further     sum      of 

£ of   like   lawful    money,     for 

divers  goods,  mercliandise  and  chat- 
tels, by  the  said  plaintiff  and  E.  F.  be- 
fore that  time  sold  and  delivered  to 
the  said  defendant,  and  at  his  like 
S])ecial    instance    and    request;   and   also 

in     the    further    sum    of    £ of 

like  lawful  money,  for  money  by  the 
said  i>laiMtiff  andthe  said  E.  F.  before 
that  time  lent  and  advanced  to,  and 
jtaid,  laid  out.  and  expended  for  the 
said  defendant,  and  at  his  like  s|>eeial 
instance  and  request;  and  also  in  the 
further  sum  of  £ of  like  law- 
ful money  for  the  money  bv  the  said 
defendant  before  that  time  had  and  re- 
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c«'iveil,  to  ami  for  tlio  iisi>  of  tlu'  said 
plaintiff  and  tlio  said  i:.  F.  And  tlio 
said  dof»Midant  biMng  so  indobtod,  and 
tho  said  sovoral  sums  of  money  in  this 
count  mentioned,  beinp  and  remaining 
wholly  due.  unpaid  and  unsatisfied,  ho 
the  said  defendant  in  consideration 
thereof  afterwards,  and  after  the  death 
of  tho  said  K.  F..  towit.  on,  etc.,  at, 
etc.  (venue)  aforesaid,  undertooic  and 
then  and  there  faithfully  promised  the 
said  plaintiff  to  pay  him  the  said  sev- 
eral sums  of  money  in  this  count  men- 
tioned, when  he  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. (Add  the  account  stated  with 
the  plaintiff  of  moneys  due  to  him 
only,  and  in  the  breach  refer  only  to 
the  counts  in  which  the  promises  are 
stated  to  have  been  made  to  the  plaint- 
iff  alone,   and   conclude   as   usual.)      To 

the  damasre  of  the  plaintiff  of  £ , 

and  therefore  he  brings  his  suit,  etc.  2 
Chit.  PI.  92. 

C.  Declaration  Against  Survivincj 
Partner. 

For  that  whereas  the  said  defend- 
ant and  one  E.  F.  in  his  lifetime,  now 
deceased,  and  whom  the  said  defendant 
hath  survived,  on,  etc.,  at,  etc.,  were 
indebted  to  the  said  plaintiff  for  the 
work  and  labor,  care,  and  diligence,  of 
the  said  plaintiff  by  the  said  plaintiff 
before  tliat  time  done,  performed  and 
bestowed,  for  the  said  defendant  and 
E.  F.  at  their  special  instance  and  re- 
quest; and  being  so  indebted,  they  the 
said  defendant,  and  E.  F.  in  considera- 
tion thereof,  afterwards,  and  in  the 
lifetime  of  the  said  E.  F.,  to-wit,  on 
the  day  and  year  aforesaid,  at,  etc., 
aforesaid  undertook,  etc.  Quantum 
meruit  as  follows:  And  whereas  also 
afterwards,  and  in  the  lifetime  of  the 
said  E.  F.,  to-wit,  on  the  day  and  j-ear 
aforesaid,  at,  etc.,  aforesaid,  in  con- 
sideration that  the  said  plaintiff,  at 
the  like  special  instance  and  request 
of  the  said  defendant  and  E.  F.  had 
before  that  time  done,  performed,  and 
bestowed  other  his  work  and  labor  for 
the  said  defendant  and  E.  F.  they  the 
said  defendant  and  E.  F.  undertook, 
and  then  and  there  faithfully  promised 
the  said  plaintiff  to  pay  him  so  much 
money  as  he  therefore  reasonably  de- 
served to  have  of  the  said  defendant 
and  E.  F.;  and  the  said  plaintiff  avers, 
that  he  therefore  reasonably  deserved 
to  have  of  the  said  defendant  and 
E.   F.   the   further   sum     of    £ r. 


whereof  the  said  defendant  and  E.  F. 
afterwards,  and  in  the  lifetime  of  tho 
said  E.  F.  on  the  day  and  year  afore- 
said, there  li:ul  notice.  Nevertheless 
the  said  defendant  and  E.  F.  in  the 
lifetime  of  the  said  E.  F.  and  the  de- 
fendant, since  the  death  of  the  said 
10.  F.  not  regarding  the  said  several 
promises  so  by  them  made  as  aforesaid, 
but  contriving  to  deceive  and  defraud 
the  said  plaintiff,  have  not,  nor  hath 
either  of  them  as  yet  paid  the  several 
sums  of  money,  or  any  or  either  of 
tliem,  or  any  part  thereof  to  the  said 
])laintiff  (although  often  requested  so 
to  do).  But  to  pay  the  same  or  any 
]>art  thereof,  to  the  said  plaintiff,  the 
said  defendant  and  E.  F.  in  the  life- 
time of  the  said  E.  F.  wholly  refused, 
and  the  said  defendant  hath  ever  since 
the  death  of  the  said  E.  F.  hitherto 
wholly  refused,  and  still  refuses  so  to 
do.     2  Chit.  PI.  93. 

D.  Count  on  Promise  by  Surviving 
Partner. 

And  whereas  also  the  said  defendant 
and  E.  F.  afterwards,  and  in  the  life- 
time of  the  said  E.  F.  now  deceased, 
to-wit,  on  the  day  and  year  aforesaid, 
at,  etc.  (venue)  aforesaid,  were  in- 
debted to  the  said  plaintiff  in  the  fur- 
ther  sum    of   £ of   like  lawful 

money,  for  the  work  and  labor,  care, 
and  diligence,  of  the  said  plaintiff,  by 
the  said  plaintiff  before  that  time 
done,  performed,  and  bestowed,  in  and 
about  the  business  of  the  said  defend- 
ant and  E.  F.  and  for  the  said  defend- 
ant and  E.  F.  and  at  their  special  in- 
stance and  request;  and  also  in  the  fur- 
ther sum   of   £ of  like   lawful 

money,  for  divers  goods,  wares,  and 
merchandise,  by  the  said  plaintiff  be- 
fore that  time  sold  and  delivered  to 
the  said  defendant  and  E.  F.  at  their 
like   special   instance   and  request;   and 

also    in   the   further   sum    of   £ 

of  like  lawful  money,  for  money  by  the 
said  plaintiff  before  that  time  lent  and 
advanced  to,  and  paid  out,  laid  out,  and 
expended  for  the  said  defendant  and 
E.  F.  and  at  their  like  special  instance 
and    request;    and    also    in    the    further 

sum  of  £ of  like  lawful  money, 

for  other  money,  by  the  said  defend- 
ant and  E.  F.  before  that  time  had 
and  received  to  and  for  the  use  of  the 
said  plaintiff,  and  being  so  indebted, 
and  the  said  several  sums  of  money 
in  this  count  mentioned  being  and  re- 
maining wholly  due  and  owing,  unpaid 
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and  unsatisfied,  he  the  said  defendant 
in  consideration  thereof  afterwards, 
and  after  the  death  of  the  said  E.  F. 
to-wit,  on,  etc.,  at,  etc..  aforesaid,  un- 
dertook, and  then  and  there  faithfully 
promised  the  said  plaintiff  to  pay  him 
the  said  sum  of  money  in  this  count 
mentioned  when  he  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. (Add  an  account  stated,  and 
breach.)      2   Chit.  PI.   94, 

IL     Complaints. 

A.  Commencement    of    Complaint    hy 

or  Against  Partners. 

(Name  of  court,  etc.,  and  title  of 
cause,  giving  individual,  not  firm, 
names   of  plaintiffs   and   defendants.) 

The  plaintiffs  A.  B.  'and  C.  D.,  part- 
ners, doing  business  under  the  firm 
name  of  A.  B.  &  Co.,  complain  of  W.  X. 
and  Y.  Z..  partners,  doing  business  un- 
der the  firm  name  of  X.  and  Z.,  and  al- 
lege.    1   Abb.  Forms  151. 

B.  Commencement  of  Complaint  by  or 

Against       Partners,       Alleging 

Partnership. 
The  plaintiffs,  complaining  of  the  de- 
fendants,   allege: 

I.  That  at  the  times  hereinafter  men- 
tioned, the  plaintiffs  (or,  defendants) 
A.  B.  and  C.  D.  were  doing  business  as 
merchants  or  traders   (or  otherwise)    at 

the    city    of    ,    under    the    firm 

name  of  A.  B.  &  Co.  1  Abb.  Forms 
152. 

C.  Complaint    by    Surviving    Partner 

on    a    Cause   of    Action     Which 
Accrued  to  His  Firm. 

I.  That  at  the  time  hereinafter 
mentioned,  this  plaintiff  and  one  C.  D. 
were  partners  doing  business  under  the 
firm  name  of  A.  B.  &  Co. 

II.  (Set  forth  the  cause  of  action.) 

III.  That  thereafter  and  before  this 

action    (or,   on     tlie    day     of 

),  said  ('.  D.  died,  leaving  this 

plaintiff  the  sole  surviving  partner  of 
the  firm.     1   Abb.  Forms  152. 

D.  Complfiint     To    Dissolve    Partner- 

snip. 

I.      That    on    the    day     of 

,   18 ,  the  plaintiff  and   the 

defendant-^  (co-partnors)  formed  a  part- 
nership for  the  purpose  of  (state  busi- 
ness), under  the  following  articles  ot 
partnership:  (set  out  articles,  or  an- 
nex copy,  and  say,  under  articles  of  co- 
partnership, of  which  a  copy  is  annexed 
as  a  i)art  of  this  complaint,  and  marked 
Eihibit  A). 


(Or,  if  the  agreement  was  not  in  writ- 
ing, state  its  effect  briefly,  e.  g.,  un- 
der   an    agreement    that    the    plaintiff 

should   contribute    the   use   of 

dollar's  capital,  and  that  the  plaintiff 
and  the  defendants  (copartners)  should 
co-operate  in  the  care  and  labors  of  the 
business,  and  that  the  plaintiff  should 
receive  one-half  of  the  net  profits,  and 
upon  a  dissolution  of  the  partnership, 
repayment  of  his  capital,  and  that  the 
defendants  should  receive  each  one- 
quarter   of   the   net   profits.) 

II.  That  the  plaintiff  and  defend- 
ants now  own  a  valuable  lease  of  prem- 
ises  No.    ,   street,    in 

,    and    a    large     and     valuable 

slock  of  goods;  that  they  have  also  a 
large  amount  of  debts  due  to  them,  and 
a  valuable  good  will,  which  are  of  far 
greater  value  when  taken  together  than 
if  separated;  and  that  no  equitable  di- 
visions of  the  assets  and  good  will  of 
said  partnership  can  be  made  without 
groat  loss  to  all  parties,  except  by  a 
sale  thereof  together,  and  a  division  of 
the    proceeds    thereof. 

(Where  the  dissolution  was  by  an  as- 
signment.)    III.     That  on  the  ^ 

day  of  ,  18 ,  the  defendant 

(a  partner)  without  the  knowledge  or 
assent  of  the  plaintiff,  by  writing,  as- 
signed and  transferred  to  the  defend- 
ant (assignee),  all  his  interest  in  said 
partnership,  and  all  his  right  and  title 
to  any  and  all  jiroperty  belonging  to 
said  firm;  whereby  said  partnership  be- 
came  dissolved. 

(Or,  where  the  dissolution  is  by  ex- 
clusion of  the  plaintiff.)     Ill,     That  on 

the  day   of  ,   18 , 

tiie  defendant  (a  partner)  took  exclu- 
sive possession  of  the  ])artnership  books 
and  stock,  and  then  and  ever  since 
prevented  the  plaintiff  from  having  ac- 
cess  to   the  same. 

(Or  where  the  dissolution  is  upon  no- 
tice   given    b.v    one    of    the    partners.1 

III.      That    on    the    day     of 

,  IS ,  the  defendant  (or  the 

plaintiff)  pursuant  to  the  [irovision  of 
said  agreement,  gave  to  the  (defend- 
ant or  plaintiff)  a  written  notice  of  his 
intention  to  dissolve  said  agreement,  of 
which  a  copy  is  annexed  as  a  part  of 
this  complaint,  and   marked    Exhibit   B. 

(Or  where  the  dissolution  is  on  the 
ground  of  the  insolvency  or  arrest  of  a 
partner.)  III.  That  the  defenilnnt  be 
fore  Ihis  action  became  iiisohenl,  and 
oa    or    about    the     day     of 
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IS —    .    w»!<   airostfd    on    tlio 

'  .lav    of .    1J< .    »t 

the  suit   of  "one    M.   N..   for  a   .lobt   ot 

dollars  (and  in  consoiiiuMioo  ot 

such    arrt'st,    has    over    since    boon    a 

prisoner  at  );  ""'l  that  by  rea- 

lon  of  sm-l»  insolvency  (and  arrest)  the 
partnership  lias  been  greatly  discred- 
ited and  has  sustained  loss  by  the  ab- 
seneo   of   said   defendant   therefrom. 

Wherefore,  the  i.laintiff  demands 
iudprnent,  that  the  said  partnerslup  be 
adiudjied  dissolved,  that  a  loceiver  ot 
the  propertv.  rights,  and  good  will  ot 
said  partnership  be  appointed,  with 
power  to  dispose  of  the  same,  and  to 
collect  all  debts  for  the  benefit  of 
all  parties  entitled  thereto,  and  that 
the  proceeds  thereof  be  divided,  after 
pavment  of  all  just  debts  of  said  part- 
nership and  the  costs  of  this  action, 
between  the  parties  hereto,  according 
to  their  respective  rights  1  Abb. 
Forms  611. 


E.  Complaint  for  Dissolution  of  Part- 
nership on  Account  of  Defend- 
ant's Misappropriation  of 
Fitnds. 

T.      (As    in    preceding   form.) 

II.  That  said  plaintiff  and  defend- 
ant entered  upon,  and  have  ever  since 
continued  to  carry  on  the  said  co- 
partnership business,  under  and  in  pur- 
suance of  said  agreement,  no  other  ar- 
ticles or  instrument  having  ever  been 
executed    between    them 

III.  That  since  the  commrneement 
of  said  partnership,  the  defendant  has, 
from  time  to  time,  applied  to  his  own 
use.  from  the  recoipta  and  profits  ol 
said  business,  large  sums  of  money, 
greatly  exceeding  the  proportion  there- 
of to  which  he  was  entitled,  and,  in 
order  to  conceal  the  same,  said  defend- 
ant, who  has  always  had  the  manage- 
ment of  the  copartnership  books,  has 
never   balanced    said   books. 

IV.      That  on   or  about  the 

day   of  .    18 ,   the    plaintiff 

discovered  that  the  defendant  was 
greatly  indebted  to  said  copartnership, 
by  reason  of  his  applying  the  copart- 
nership moneys  to  his  own  use,  as  afore- 
said; that  the  plaintiff  then  requested 
the  defendant  to  pay  all  copartnership 
moneys  that  he  received  into  the 
'- bank,  in  which  the  copartner- 
ship was  accustomed  to  keep  its  ac- 
counts, and  to  draw  therefrom  only  such 
sums  as  such  copartnership  had  occa- 
sion   for;    that   said    defendant    wholly 


tlisregarded  said  request,  and  continued 
to  apply  the  copartnership  moneys  re- 
ceived "by  him  to  his  own  use,  without 
depositing  the  same  in  said  bank,  or 
any  other  bank,  to  the  credit  of  tho 
firm,  and  has  also  taken  to  his  own 
use  'moneys  received  by  the  clerks  of 
said  firm, "and  has  by  such  means  great- 
ly increased  his  debts  to  the  copart- 
nership, without  alVording  to  tlie 
phiintitT  any  adequate  means  of  ascer- 
taining  tlie'true   state  of  his  accounts. 

V.     That  the  defendant  has  received 

the   sum    of  dollars   over  and 

above  his  due  proportion  of  the  co- 
partnership profits,  and  that  he  con- 
tinues to  collect  the  copartnership  debts 
and  appropriate  the  moneys  to  his  own 
use. 

Wherefore,  the  plaintiff  demands 
judgment: 

1.  That  the  said  copartnership  may 
be  dissolved,  and  an  account  taken  of 
all  the  said  copartnership  dealings  and 
transactions  from  the  commencement 
thereof,  and  of  the  moneys  received  and 
paid  by  the  plaintiff  and  defendant 
respectively  in  relation  thereto. 

2.  That  the  property  of  the  firm, 
real  and  personal,  be  sold,  and  the  co- 
partnership debts  and  liabilities  be  paid 
ofV,  and  the  surplus,  if  any,  divided  be- 
tween the  plaintiff  and  defendant,  ac- 
cording to  their  respective  interests. 

3.  That  in  the  meantime  the  defend- 
ant may  be  enjoined  from  collecting  or 
receiving,  or  in  any  manner  interfer- 
ing or  intermeddling  with,  or  disposing 
of  the  partnership  debts  or  moneys, 
or  other  property  or  effects  of  said 
partnership. 

4.  That  a  receiver  of  the  partner- 
ship monevs,  property,  and  effects  may 
be  appoin'ted,  with  the  usual  powers 
and   duties. 

5.  And  for  such  other  and  further 
relief  as  may  be  just,  with  the  costa 
of  this  actio'n.     1  Abb.  Forms  613. 


F.     Complaint   To  Enjoin   Late   Part- 
ner  from    Continuing .  Business 


After  Dissolution. 

That    on    the    

18 ,  the  plaintiff  and  de 


—    day    of 


fendant  being  (or  about  to  become^ 
partners,  carrying  on  the  business  of 
at ,    they    both     ex 


ecuted  under  their  hands  and  seals  ar- 
ticles of  copartnership  for  the  regular 
tion  of  their  said  business;  by  which, 
in  consideration  of  the  premises,  and 
of  the  mutual  agreement  thereto,  it  was 
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among  other  things  provided,  that  ic 
case  of  the  dissolution  of  the  partner- 
ship, neither  of  them  should  continue 
business  in  the  building  occupied  by 
the  firm,  nor  within  one  block  thereof. 

for    the    space    of   after    such 

dissolution,  without  the  consent  of  the 
other. 

II.  That    on    the    dav    of 

,   18 ,  said  partnership   waa 

dissolved   bj'  mutual   consent. 

III.  That  the  defendant  is  now,  and 

within  after  said   dissolution, 

carrying     on     such     business     at      No. 

, street  in  said   city, 

being  within  one  block  of  the  same 
premises  occupied  by  the  late  firm,  and 
declares  his  intention  to  persist  in  so 
doing.  .That  he  has  put  placards  on 
the  door  announcing  his  establishment 
in  said  business  there,  and  has  at- 
tempted to  advertise  the  same  facta 
in  the  public  papers;  and  is  employing 
servants  on  the  premises  in  the  said 
business. 

IV.  That  the  plaintiff  has  not  con- 
sented to  these  proceedings  by  the  de- 
fendant, but  has  objected  thereto,  and 
requested  him  to  desist  therefrom, 
which  he   refuses  to  do. 

V.  That  the  plaintiff  has  not  con- 
tinued in  business  on  the  said  prem- 
ises, nor  within  one  block  thereof,  but 
is    endeavoring  to    establish   himself   in 

said      business      at      No.    in 

street;    but    is   unable    to    do 

so  by  reason  of  the  defendant's  acts 
aforesaid,  and  the  injury  to  the  plaint- 
iff by  the  acts  comytlained  of  cannot 
he    fiilly    compensated    in    damages. 

Wherefore,  the  plaintiff  demands 
judgment  that  the  defendant,  his  agents 
and  servants  be  restrained  by  injunc- 
tion from  carrying  on,  or  in  any  wise 
engaging  in  said  i)Usine8S  in  the  build- 
ing known  as  No.  in  — -^ 

street,   in    the   said    city   or   within    one 

block  thereof,  for  the  term  of  

from    the    day    of . 

18 ;   and,  also,  from  advertising  or 

announcing  in  any  manner  his  location 
in  business  there  during  such  term, 
or  putting  or  keeping  u])  any  signs  or 
placards  for  that  purpose;  and  that  the 
plaintiff  have  his  costs  of  this  action. 
1  Abb.  Forms  550. 


ent 's  name  for  the  words  "the  plaint- 
iff. ' ' 

II.  That  the  said  copartnership  busi- 
ness was  entered  upon  pursuant  to  said 
■agreement,  and  continued  to  be  car- 
ried on  under  and  pursuant  to  the  same 
up  to  the  time  of  the  death  of  the 
said   (decedent),  which  occurred  on  the 

day  of  ,  IS ,  said 

(decedent)      having      advanced       large 


G.  Complaint  by  Administrator  of 
Drrrased  Parfner  Aqainst  Sur- 
vivor. 

I.     As  in   II,  D,  substituting   deced- 


sums  of  money  towards  the  capital 
stock. 

III.  That  at  the  time  of  the  death 
of  the  said  (decedent)  there  was  on 
hand  par>-ner^hip  assets  to   the  amount 

or  value  of  about  dollars,  ^s 

follows:  a  large  amount  of  personal 
property,  consisting  of  (naming  it),  of 
the  estimated  value  of dol- 
lars;   real     estate,     situated     (describe 

it),  of  the  estimated  value  of  

dollars;  together  with  book  accounts, 
notes,  and  other  demands  of  the  esti- 
mated  value    of  dollars;    and 

the  debt's  and  liabilities'  of  said  firm 
amounted   to   about   dollars. 

(Allege  appointment  of  executor  or 
administrator.) 

IV.  That  ever  since  the  death  of 
said  (decedent),  the  said  .defendant  has 
continued,  individually,  in  the  posses- 
sion of  the  store  and  all  said  real  and 
personal  property,  and  to  manage  and 
carrv  on  said  business,  and  dispose  of 
said"  stock,  and  to  collect  the  debts 
and  things  in  action,  and  to  pay  debts 
and  liabilities  of  said  firm  out  of  the 
avails  thereof;  and  he  has  so  collected 
large  sums,,  the  amount  of  which  the 
plaintiff  doeS  not  know  and  cannot  as- 
certain. 

V.  That  said  defendant  has  not  paid 
over  to  said  plaintitV.  as  administrator 
of  the  estate  of  said  (decedent),  any 
moneys  or  otlier  proceeds  of  said  co- 
partnership   since    the    death    of     said 

(decedent),    (except   dollars); 

nor  has  he  assigned,  transferred,  or  de- 
livered over  to  said  plaintiff  anv  of  the 
assets,  securities,  or  other  property  of 
said  copartnership  (except,  etc,  de- 
scribing what  has  been  delivered,  if 
any). 

VI.  That  within  a  fnw  weeks  last 
past,  said  defendant  has  become  em- 
barrassed in  l)usiness,  and  has  stopped 
pavment,  and  is  unable  to  give  any 
securitv  for  the  payment  to  the  plaint- 
iff, as  the  representative  of  said 
(decedent),  of  the  value  of  the  inter- 
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est    of  saiil    (dcccilont')    in   said   ooj>arl 
nership. 

VII.  Tlint  the  plaintiff  has  requested 
of  sail!  (lofendaut  a  st-itonuMit  and  ao 
count  of  said  roi>:irt  iiorsliiji  transac- 
tions, whicli  the  dofcndant  rofnsod  to 
give;  and  that  ho  lias  olTored  dofond- 
ant  to  settle  and  wind  np  the  alVairs 
of  said  late  copartnership  in  the  man- 
ner specitied  in  said  ajireenient,  which 
he  has  neglected  to  do. 

Wherefore,    the    plaintifT    demands: 

1.  That  an  aoeount  may  be  taken  of 
all  the  said  cojiartnership  dealinjjs  and 
transactions,  from  the  time  of  the  com- 
mencement thereof  to  the  time  of  dis- 
solution by  the  death  of  said  (deced- 
ent), and  an  account  of  the  moncvs 
received  and  paid  by  the  said  part- 
ners respectively  in  regard  thereto;  that 
the  defendant  may  account  with  the 
plaintiff  for  all  his  deaiintrs  with,  and 
transactions  in  regard  to  the  property, 
assets,  and  effects  of,  said  firm  since 
its  dissolution  by  the  death  of  said 
(decedent),  and  the  property  sold  or 
disposed  of  by  him,  either  as  surviving 
partner  or  otherwise,  and  of  the  moneys 
collected  and  received  and  paid  out  by 
him    on    account    thereof. 

2.  That  the  defendant  may  be  ad- 
judged to  pay  the  jilaintiflf,  as  admin- 
istrator as  aforesaid,  what,  if  anything, 
shall,  upon  the  taking  of  the  said  ac- 
counts, appear  to  be  due  said  plaintiff 
as  administrator  of  said  (decedent); 
the  said  plaintiff,  administrator  as 
aforesaid,  being  ready  and  willing,  and 
hereby  oflFering  to  pay  the  defendant 
what,  if  anything,  shall  appear  to  be 
due  him  on  such  accounting. 

3.  That  a  receiver  be  appointed,  with 
the  usual  powers  and  duties,  and  under 
the  usual  directions;  and  that  the  de- 
fendant may  be  restrained  bv  order  of 
this  court  from  disposing  of,  or  in  any 
manner  interfering  with,  the  property 
'and  effects  of  said  firm,  or  from  col- 
lecting or  receiving  the  copartnershiii 
debts  or  other  moneys  coming  to  said 
firm. 

4.  For  such  other  or  further  relief 
as  may  be  just,  with  costs  of  this 
action.     1   Abb.  Forms  614. 

nr.    Answers, 

A.     .ihsnrr,     Overdrawinrj     Done     by 

Plaintiff 'it   AitKcnt. 
Denies  each  and  every  allegation  set 


••uul  Ills  alleged  acts  and  doings  in 
the  maiiagenuMit  of  the  said  partnershij) 
business,  except  the  alli'gation  of  his 
drawing  out  from  the  funds  of  said 
cop;utiiership  more  than  his  portion  of 
the  profits  thereof,  to-wit,  the  sum  of 
dollars,  and  investing  the  same 


in,  etc.,  etc.;  and  as  to  sucli  allegation, 
defendant  alleges  and  states  that  it 
was  done  with  the  full  knowledge  of 
said  plaintifT,  and  with  his  approba- 
tion and  express  assent.  2  Abb.  Forms 
168. 

B.  Ansircr,    That    Term    of    Partner- 
ship  Is   Not   Expired. 

Denies  that  the  pariiicrsliip  between 
him  and  the  plaintifT  sot  forth  in  the 
complaint,  was  upon  the  terms,  and 
according  to  the  stipulations,  agree- 
ments, and  covenants  alleged  by  plaint- 
ifT in  his  said  complaint;  but,  on  the 
contrary  thereof,  defendant  alleges  and 
states  that  said  partnership  was  formed, 
and  entered  into,  and  carried  on,  under 
and  in  pursuance  of  a  written  agree-' 
ment  and  articles  of  copartnership  be- 
tween him  and  said  plaintifT;  a  copv 
of  which  is  hereto  annexed,  and  forms 
part  of  this  answer,  showing  that  the 
time  for  the  continuance  of  said  co- 
partnership is  yet  unexpired,  which 
agreement  has  never  been  altered  or 
varied  in  writing  or  by  parol;  and 
that  the  copartnership  formed  and  car- 
ried on  in  pursuance  thereof,  is  the 
same  set  forth  and  alleged  in  said  com- 
plaint.     2   Abb.   Forms   168. 

C.  Answer,  Denial  of  Partnership. 
That    the    said    (naming    them)    were 

not    partners,    as   alleged. 

Or,  that  the  said  A.  B.  was  not  a 
partner  -with  the  said  (naming  the 
others)    as  alleged.     2  Abb.  Forms  38. 

IV.     Bills. 

A.     Bill    for    Dissolution    and    to    Be- 
strain  Collecting  Debts. 
To,  etc. 

Humbly  complaining  showeth  unto 
vour  honors,  the  plaintifT  P.  C.  of, 
"etc.,    that    in    or   about    the    month    of 

.  the   plaintifT   entered   into   an 

agreement  with  C.  B.,  of,  etc.,  and 
C.  F.,  of.  etc.,  the  defendants  herein- 
after named,  to  form  a  partnership 
with  them  in  the  business  of  auction- 
eers and  appraisers,  whicli  agreement 
was  reduced  into  writing,  and  sirrned 
forth  in  the  Tthird  separate  cause  of  j  by  the  plaintifT  and  the  said  defend- 
action  in)  said  complaint,  relative  to  I  ants,  and  was  of  the  following  pur- 
the    alleged    misconduct    of    defendant,  i  port    and     effect,     viz.:      (stating     the 
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same)  as  in  and  by  the  said  agree- 
ment, reference  being  thereto  had,  will 
appear.  And  the  plaintiff  further 
showeth  that  the  said  copartnersliip 
business  was  entered  upon,  and  hath 
ever  since  continued  to  be  carried  on 
by  the  plaintiff  and  the  said  defend- 
ants, in  pursuance  of  and  under  the 
aforesaid  agreement,  no  articles  or 
other  instrument  having  ever  been  pre- 
pared and  executed  Between  them. 
And  the  plaintiff  further  showeth  that 
having  much  reason  to  be  dissatisfied 
■with  the  conduct  of  the  said  C.  B., 
and  being  desirous,  therefore,  to  dis- 
solve the  said  partnership,  the  plaintiff, 

on   or   about  ,   caused  a   notice 

in  writing,  signed  by  the  plaintiff,  to 
be  delivered  to  the  said  C.  B.  and  C.  F., 
as  follows,  viz.:  "In  conformity,"  etc., 
etc.,  as  in  and  bj-  such  written  notice, 
now  in  the  custody  or  power  of  the 
said  defendants,  or  one  of  them,  when 
produced,  will  appear.  And  the  plaint- 
iff further  showeth  that  the  said  C.  B. 
has  from  time  to  time,  since  the  com- 
mencement of  the  said  partnership,  ap- 
plied to  his  own  use  from  the  receipts 
and  profits  of  the  said  business,  verv 
large  sums  of  money,  greatly  exceed- 
ing the  proportion  thereof  to  which  he 
was  entitled,  and  in  order  to  conceal 
the  same,  the  said  C.  B.,  who  has  al- 
ways had  the  management  of  the  said 
copartnership  books,  has  never  once 
balanced  the  said  books.  And  the 
plaintiff  further  showeth  that,  havin'g 
in  the  beginning  of  the  year  of 


discovered  that  the  said  C.  B.  was 
greatly  indebted  to  the  said  copartner- 
ship, by  reason  of  his  ajipiication  of 
the  partnership  moneys  to  his  own  use. 
the  plaintiff,  in  order  to  form  some 
check  upon  the  conduct  of  the  said 
C.  B.,  requested  that  he  would  pay  all 
Copartnership  moneys  wliich  he  received 
in  to  his  bankers,  and  would  draw  for 
such  sums  as  he  had  occasion  tor;  l)ut 
the  said  C.  B.  has  wliolly  disregarded 
such  request,  and  hfis  continued  to  a))- 
ply  the  partnershij)  moneys  received  hy 
him,  to  his  own  use,  without  paying 
the  same  in  to  the  bankers,  and  lias 
also  taken  to  his  own  use  monevs  re- 
ceived by  the  clerks,  and  has  bv  such 
means  greatly  increased  his  debt  to  the 
partnership,  without  affording  to  the 
plaintiff  and  the  said  ('.  F.  anv  ade- 
quate means  of  ascertaining  tiie  true 
state  of  his  accounts.  And  the  plaintiff 
further  showeth   that   he   has,  by   him- 


self and  his  agents,  from  time  to  tin?  9 
applied  to  the  said  C.  B.,  and  has  r-^- 
quested  him  to  come  to  a  full  and  fair 
account  in  respect  of  the  said  copart- 
nership transactions,  with  which  just 
and  reasonable  requests  the  plaintiff' 
well  hoped  that  the  said  defendant 
would  have  complied,  as  in  justice  and 
equity   he   ought   to   have   done. 

But  now  so  it  is,  etc.,  the  said  de- 
fendant C.  B.  absolutely  refuses  so  to 
do,  and  he  at  times  pretends  that  he 
has  not  received  and  applied  to  his 
own  use  more  than  his  due  proportion 
of  the  partnership  profits;  whereas  the 
plaintiff  charges  the  contrary  thereof 
to  be  truth,  and  so  it  would  appear  if 
the  said  C.  B.  would  set  forth  a  full 
and  true  account  of  all  and  every  his 
receipts  and  payments  in  respect  of  the 
said  partnership  transactions,  and  of 
the  gains  and  profits  which  have  been 
made  in  each  year  since  the  commence- 
ment of  the  said  partnership.  And  the 
plaintiff  charges  that  the  said  C.  B. 
has     in     fact     received     the     sum     of 

$ and  upwards  beyond  his  own 

proportion  of  the  partnership  profits, 
and  that  he  is  nevertheless  proceeding 
to  collect  in  the  partnership  debts  and 
moneys,  whereby  the  balance  due  from 
him  will  be  increased  to  the  great  loss 
and  injury  of  the  plaintiff  and  the 
said  C.  F.  And  the  plaintiff  charges 
that  the  said  C.  B.  ouglit  therefore  to 
be  restrained  b}'  the  order  and  injunc- 
tion of  this  honorable  court  from  col- 
lecting and  receiving  any  of  tiio  said 
I  l)artiicrship  dehts  and  moneys.  And  the 
plaintiff  charges  that  the  said  C.  F.  re- 
fuses to  join  the  plaintiff  in  tliis  suit. 
All    which   actings,   etc. 

And  that  the  said  defendants  may  an- 
swer the  premises;  and  that  the  said 
copartnership  may  be  declared  void, 
and  that  an  account  may  be  taken  of 
all  and  every  the  said  part  norsliip 's 
<l(':;lings  and  transactions  from  the  time 
of  the  commencement  thereof,  and  also 
an  account  of  the  moneys  received  and 
jiaid  by  the  plaintiff  and  the  said  de- 
fendants respectively  in  regard  there- 
to; and  that  the  said  defendants  mav 
be  decreed  to  pay  to  the  plaintiff  what,  if 
anything,  shall  upon  the  taking  of  the 
said  accounts,  apjiear  to  be  due  him. 
the  plaintiff  being  ready  and  willing, 
and  hereby  offering  to  pay  to  the  de- 
fendants or  either  of  them  what,  if 
anything,  shall  upon  the  taking  of  (he 
said    accounts,    appear    to    be    due     to 
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•  liem  or  cither  of  tlieiii  from  the  plaint- 
iT.  ami  that  in  tho  luoaiitiino  the  said 
li'foii.lant  r.  H.  may  lu'  re.stiaiiud,  by 
;  lir  onlor  and  injunction  of  tins  hon- 
nralile  court,  from  coUoctinn  or' receiv- 
ing; tlic  [tartnership  debts  or  other 
moneys.  (And  for  further  relief,  etc.) 
May  it  please,  etc. 

I'ray  subpoena  ajjainst  (.'.  F.  and 
>ubpitena  and  injunction  ajjaiust  0.  B. 
;;    Pan.    Ch.    ri.    &     I'r.    (Perkins'    cd.) 

11.  rraycr  in  Bill  After  Dissolution, 
f(Tr  Accounting,  Lien  on  Stock. 

And  that  an  account  may  oe  taicen 
of  all  and  every  the  debts  and  de- 
mantls  which  were  due  from  the  plaint- 
ilfs  and  the  said  V.  J.  B.  in  their  jiart- 

nership  firm   of  ,  or  in   respect 

thereof    at    the    time    of    the    executing 

the  said  indenture  of  the  day 

of  ,  and   which  have   not  been 

jiaid  and  satisfied  by  the  said  P.  J.  B. 
on  the  said  otiier  defendants,  and  that 
the  said  several  defendants  may  be  de- 
clared answerable  for  the  amount  of 
what  shall  be  found  due  on  such  ac- 
count. And  that  it  may  also  be  de- 
clared that  the  plaintiffs  have  a  lien 
to  the  amount  of  what  shall  be  found 
due  on  such  account  upon  the  partner- 
ship stock,  premises,  debts,  and  effects, 
wiiich  were  assigned  by  the  plaintiffs 
to  the  said  P.  J.  B.  in  con?ideration 
of  his  engagement  to  excneiate  the 
plaintiffs  from  the  payment  of  such 
debts;  and  tliat.  if  necessary,  the  said 
I»artnership  stock,  premises,  and  effects 
may  be  sold  aad  applied  in  satis- 
faction of  such  debts  under  the  decree 
of  this  honorable  court,  and  that  all 
proper  directions  may  be  given  in  that 
behalf.  And  that  the  defendants  may 
in  the  meantime  be  restrained,  by  the 
injunction  of  this  honorable  court,  from 
selling,  assigning,  or  disposing  of  the 
haid  partnership  stock,  premises,  and 
effects,   and   that   the   said   covenant   in 

the  said  indenture  of  the day 

of  ,  whereby  the  plaintiffs  are 

restrained  from  engaging  in  or  carry- 
ing on  any  part  or  branch  of  making 
or  manufacturing  iron  under  any  mod- 
ification whatsoever,  or  any  articles  or 
utensils  made  of  iron,  within  forty 
statute  miles  of  ,  may  be  re- 
formed according  to  the  intent  and 
agreement  of  the  partners  respecting 
the  same  as  aforesaid.  (And  for  fur- 
ther relief,  etc.)  3  Dan.  Ch.  PI.  &  Pr: 
(Perkins'   ed.)    1970. 


C,  Prayer  in  Bill  for  Accounting,  He- 
ceirer  and  Injunction  tn  Part- 
nership, 

1.  That  an  account  may  be  taken 
by  and  under  the  decree  and  direction 
of  this  honorable  court,  of  all  the 
said  partnership  dealings  and  transac- 
tions between  tiic  plaintiff  and  the  de- 
fendant, and  that  what  shall  appear 
thereon  to  be  due  from  the  defendant 
may  be  decreed  to  be  paid  by  him. 

2.  That  a  proper  person  may  be 
appointed  to  receive,  collect  and  get 
in  all  the  outstanding  debts  and 
moneys  due  to  or  on  account  of  the 
said  partnership  business  or  concern, 
and  also  to  take  possession  of  all  the 
effects  and  property  of  or  belonging  to 
the   said  j)artnership. 

3.  That  the  defendant  may  be  or- 
dered to  deliver  up  to  such  person  all 
the  effects  and  property  of  or  belong- 
ing to  the  said  partnership  in  his  pos- 
session or  power,  and  also  all  books  of 
account,  accounts,  receipts,  vouchers 
and  papers  of  or  belonging  to  the  said 
partnership;  and  that  the  defendant 
may  be  restrained,  by  the  order  and 
injunction  of  this  honorable  court,  from 
demanding,  receiving,  or  obtaining  pos- 
session of  any  debts,  moneys,  or  prop- 
erty due  or  belonging  to  the  said  part- 
nership; and  also  from  in  any  manner 
intermeddling  with  the  books,  papers, 
bills  or  accounts  of  the  said  partner- 
ship; and  that  the  said  effects  and 
property  of  or  belonging  to  the  said 
partnership  may  be  sold  and  converted 
into  money  by  and  under  the  direction 
of  this  honorable  court. 

4.  That  out  of  tlie  share  of  the  de- 
fendant in  the  produce  thereof,  what 
shall  be  found  due  to  the  plaintiff  in 
respect  of  the  moneys  of  the  partner- 
ship so  improperly  applied  by  the  de- 
fendant as  aforesaid,  may  be  made  good 
to  the  plaintiff. 

5.  That  all  such  further  directions 
as  mav  be  necessary  mav  be  given.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  1970. 

V.     Decrees. 

A.     Decree    for   Account   of   Dealings 

and  Transactions. 
The  court  doth  order  and  decree  that 
it  be  referred,  etc.,  to  take  an  account 
of   all    partnership   dealings   and   trans- 
actions  between    the    plaintiff   and    the 

defendant    (from    the day   of 

);    and    that    what,    upon    tak- 


ing  the   said   accounts,   shall   appear   to 
be  due  from  either  of  the  said  parties 
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to  the  other  of  them,  be  (within  one 
month  from  the  date  of  the  master's 
report)  paid  by  the  party  from  whom, 
to  the  party  to  whom,  the  same  shall 
be  certified  to  be  due  (or  adjourn  fur- 
ther consideration,  etc.)  Liberty  to  ap- 
ply. 2  Lindley  Partn.  (Eng.  ed.  ISGU) 
S28.  See  also  ib.  for  the  method  of 
taking  an  account  under  such  decree. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2242. 

B.  Decree  Requiring  Surviving  Fart' 
ner,  Who  Has  Eetained  Capital 
Stock  to  Account  for  the 
Fro/its. 
It  was  ordered  that  it  be  referred 
to,  etc.,  to  inquire  whether  the  con- 
cerns of  the  firm,  as  they  stood  at  the 
death  of  M.,  were  in  any  manner  and 
how  kept  separate  and  distinct  from 
the  concerns  of  the  firm  that  was  car- 
ried on  after  his  death,  and  whether 
the  concerns  of  the  new  firm  were  in 
any  manner,  and  how  and  to  what  ex- 
tent, aided  or  supplied  from  ihe  con- 
cerns of  the  old  firm;  and  it  was  de- 
clared that  the  shares  of  profits  which, 
after  the  death  of  M.,  were  paid  by 
De  T.,  the  defendant,  to  the  junior 
partners  of  the  concern,  were  to  be 
considered  as  in  the  nature  of  wages, 
and  to  be  allowed  to  De  T.  in  dis- 
charge of  the  account  of  the  profits  of 
the  concern;  and  the  master  was  to 
inquire  what  would  be  a  reasonable 
compensation  to  De  T.  for  his  per- 
sonal attention  and  credit,  which  was 
also  to  be  allowed  to  him.  Upon  ap- 
peal this  decree  was  affirmed,  with 
liberty  for  the  defendant  De  T.,  in 
the  proceedings  before  the  master,  to 
submit  to  the  judgment  of  the  master 
any  claims  as  just  allowances  which 
he  may  be  advised  ought  justly  to  be 
made  to  liim.  by  reason  or  on  account 
of  the  management,  transacting,  and 
carrying  on  tlio  business  or  concern,  at 
any  period  or  periods  by  them  the  said 
De  T.,  M.  De  P.,  and  F.  G.,  or  any 
of  them,  or  by  them  the  said  M.,  De  P., 
and  F.  G.,  or  cither  of  tiiom,  or  any 
other  per.son  or  persons:  "and  it  is 
ordered,  that  the  said  master  do  state 
in  his  report  the  facts  and  reasons 
upon  which  he  shall  iiave  adjudged  any 
allowances  to  be  just  alld'v.iuccs,  if 
on  the  behalf  of  the  plaintiff  ho  shah 
be  requested  so  to  do,  and  state  the 
facts  and  reasons  ui)om  which  he  shall 
liave  adjudged  any  allowances  prayed 
not   to  be  just   allowances,  if  he   shall 


be  requested  on  the  behalf  of  the  said 
defendant  to  make  such  statements." 
Affirmed  on  appeal  to  the  House  of 
Lords.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2246;  Brown  v.  De  Tastet,  Jacob 
(Eng.)    284. 

C.  Decree    for    Dissoltitioi    of    Fart- 

nership    from    Time    of    Aotice. 

This    court    doth    "declare,    that    th© 

partnership    in    the    pleadings    of    their 

causes   mentioned,    called    the   ■ 

Co.,  is  to  be  deemed  dissolved  as  from 

the  day  of  ,  the  date 

of    the   notice    of   dissolution   given   by 

Messrs.  ,  as  the  solicitors   and 

on  behalf  of  the  defendants  F.  and  M., 
as   in    the   pleadings    mentioned    (or    as 

from  the  day  of  ,  the 

date  of  the  filing  of  the  plaintiff's  bill 
in  this  cause;  and  doth  order  and  de- 
cree the  same  accordingly) ;  and  the 
court  doth  further  declare,  that  the  re- 
newed leases  of  the  freeliold  mines, 
lands,  and  premises,  in  such  leases  re- 
spectively comprised,  granted  by,  etc., 
the  respective  lessors,  to  the  defend- 
ants, dated  respectively,  etc.,  are,  in 
equity,  assets  of  the  said  partnership 
firm;  and  the  court  doth  order  and 
decree  that  it  be  referred,  etc.,  to  take 
and  make  the  following  account  and 
inquiry,  that  is  to  say:  I.  An  account 
of  the  partnership  dealings  between, 
etc.,  all  severally  deceased,  and  the 
plaintiff  and  defendants  respectively, 
since  the  grant  by,  etc.,  of  the  lease, 
dated,  etc.,  and  including  in  such  ac- 
count or  dealings  witli  the  partnership 
assets^  property,  and  estates,  since  the 
date  of  the  dissolution;  2.  An  inquiry, 
of  what  the  partnership  estates,  prop- 
erty, and  effects  now  consist,  and  iu 
what  manner,  and  upon  wjiat  terms  and 
conditions  the  same  may  be  sold  most 
beniTicially  for  all  parties  interested 
tlierein;  and  whetiier  as  a  going  con- 
cern, or  as  one  finally  wound  uji;  and 
it  is  ordered  that  the  said  partnership 
estate,  property,  and  effects  bo  sold 
with  the  apiMobatinn  of  the  master  (or 
court,  or  judge)  in  such  manner,  and 
upon  such  terms  and  conditions  as  shall 
api)i'ar  to  be  most  beneficial  for  the 
parties  interested  therein."  Kccoivcr. 
Adjourn,  etc.  3  Dan.  Ch.  I'l.  i  Pr. 
(Perkins'  ed.)  2242;  1  Seton  Dec.  (Eng. 
ed.  1862)  o44,  oJ.^. 

D.  Decree,  lufants  Dcrlnrcd  Entitled 

to   Profits    Against    Survivor  of 
Partnership,    Also    Kxcnitor. 
This    court    doth     dfclare     fliat     tho 
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j'laintifr  E.  P..  nnd  tlio  dofondants,  tlio 
infants,  nro  ontitlfl  to  an  accoiiiit  of 
th«>  profits  nm«li'  since  the  death  of  the 
testator  in  tlie  trade  carried  on  in  his 
lifetime  by  him  and  tlie  defendant  R. 
H..  as  partners,  and  wliich,  since  his 
death,  has  been  carried  on  by  the  said 
defendant  R.  B.  And  the  court  doth 
order  that  it  be  referred  to  A.  B..  one 
of.  etc.,  to  take  an  account  of  the 
profits  of  such  trade,  and  of  the  value 
of  the  .stock  and  elVects  therein,  and  of 
what  such  stock  and  effects  consisted; 
ami  that  the  said  master  do  inc^uirc 
whether  it  would  be  more  for  the  ben- 
efit of  the  plaintiff  E.  B.,  and  the  de- 
fendant G.  B.,  to  take  the  testator's 
share  of  the  said  stock  in  trade,  or  to 
accept  the  sum  of  $ ,  with  in- 
terest, as  calculated  bv  the  report, 
dated,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2251;  1  Seton  Dec.  (Eng. 
ed,   1862)   556,  557. 

E.  Decree,     Tlonse     Where      Business 

Was  Carried  on  Declared  Part- 
nership Assets. 
This  court  doth  declare,  that  the 
leasehold  house,  etc.,  at,  etc.,  in  the 
plaintiff's  bill  mentioned,  and  com- 
prised in  the  indenture  of  lease,  dated, 
etc.,  and  in  the  indenture  of  assign- 
ment, dated,  etc.,  and  wherein  the  part- 
nership between  the  plaintiff  and  the 
defendant  has  been  carried  on,  are  as- 
sets of  the  said  partnership;  and  it  is 
ordered  that  the  said  leasehold  prop- 
erty, together  with  the  trade-fiUings 
and  fixtures  thereon,  be  sold  with  the 
approbation  of,  etc.,  money  to  be  paid 
into  court;  account  of  partnership  deal- 
ings and  transactions.  Adjourn,  etc. 
Liberty  to  apply  in  chambers  for  re- 
ceiver." 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2242;  Raiker  v.  Pike,  1  Seton  Dec, 
(Eng.  ed.   1862)   543. 

F.  Decree       Declaring       PartnersJiip 

Brnlty  To  Be  Deemed  Per- 
sonalty. 
This  court  doth  declare,  that  the  es 
tates  appearing  by  the  master's  report 
(or  the  said  certificate)  to  have  been 
purchased  on  account  of  the  partner- 
ship, and  out  of  the  funds  and  effects 
thereof,  did  form,  and  are  to  be  con- 
sidered as  part  of,  the  capital  and 
effects  of  the  partnership,  at  the  time 
of  the  decease  of  the  testator,  and  that 
the  testator's  interest  in  the  said  es- 
tate, and  such  other  real  estates,  if  any, 
as  formed  part  of  the  capital  and  effects 
of  the   partnership,   at   the  time  of   his 


decease,  are  to  be  considercMl  in  equity 
IxMsonal  estate  of  the  testator.  [\  Dan. 
rii.  ri.  &  Pr.  (Perkins'  ed.)  2250; 
IMiillips  V.  Phillips,  1  Mvl.  &  K.  (Kng.) 
(M<);     1    Seton    Dec.    (Eng.     ed.     1862) 
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I.     Declaration  Against  Proprietors  of 

Stage  Coach  for  Injuries,  940 
n.     Complaints,  941 

A.  Loss  of  Baggage,  941 

B.  Injuries,  941 

1.  Steamboat,  941 

2.  Railroad,    942 

3.  Stage  Coach,  942 

C.  Wrongfully     Ejecting     Passenger 

From   Train,  943 
CROSS-REFERENCE : 
IN.JTTRIES  TO  Persons: 

Complaint   Injuries   Caused  by  Train 
Falling   Through   Bridge; 

Complaint,     Injuries     Sustained      by 
Sudden  Start  of  Train. 
I.     Declaration  Against  Proprietors  of 
Stage    Coach    for    Injuries    from 
Overturning  It. 

For  that  whereas  the  said  defend- 
ants, before  and  at  the  time  of  the 
making  of  their  promise  and  under- 
taking hereinafter  next  mentioned,  were 
the  owners  and  proprietors  of  a  certain 
stage  coach  or  carriage,  going  and  pass- 
ing from  a  certain  jilace,  to-wit,  from 
(London),  to  a  certain  other  place,  to- 
wit,  to  (Liverpool)  for  the  carriage  and 
conveyance  thereby  of  passengers  for 
certain  reasonable  hire  and  reward,  to 
the  said  defendants  in  that  behalf,  to- 
wit,  at,  etc.  (venue)  and  thereupon 
heretofore,  to-wit,  on,  etc.,  at,  etc. 
(venue)  aforesaid,  in  consideration  that 
the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  defend- 
ants, would  take  and  engage  a  place 
and  seat  in  the  said  coach  of  the  said 
defendants,  to  be  carried  and  conveyed 
in  and  by  the  said  coach  from  (Lon- 
don) aforesaid,  to  (Liverpool)  afore- 
said, at  and  for  certain  reasonable  hire 
and      reward,      to-wit,      the      sum      of 

£ to  be   therefore  paid  by  the 

said  plaintiff  to  the  said  defendants  in 
that  behalf,  they  the  said  defendants 
tlien  and  there  undertook,  and  faithful- 
ly promised  the  said  plaintiff,  to  carry 
and  convey  the  said  plaintiff  in  or  by 
the  said  coach,  from  (London)  afore- 
said to  (Liverpool)  aforesaid  and  to 
use  due  care,  and  diligence  in  and  about 
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so  carrying  and  conveying  him  as  afore- 
said. And  the  said  plaintiff  in  fact 
saith,  that  he,  confiding  in  the  promise 
and  undertaking,  of  the  said  defend- 
ants, did  afterwards,  to-wit,  on  the  day 
and  year  aforesaid,  at,  etc.  (venue) 
aforesaid,  take  and  engage  a  place  and 
seat  in  the  said  coach,  to  be  carried 
and  conveyed  in  and  by  the  said  coach 
from  (London)  aforesaid;  to  (Liver- 
pool) aforesaid,  and  did  then  and 
there  pay  tb  the  said  defendants  the 
sum  of  £ ,  the  same  being  a  rea- 
sonable hire  or  reward  to  the  said  de- 
fendants for  the  carriage  and  convey- 
ance of  the  said  plaintiff,  as  aforesaid. 
And  although  the  said  plaintiff,  confid- 
ing in  the  said  promise  and  under- 
taking of  the  said  defendants,  did 
afterwards,  to-wit,  on  the  day  and 
year  aforesaid,  to-wit,  at,  etc.  (venue) 
aforesaid,  become  and  was  such  pas- 
senger in  and  by  the  said  coach,  to  be 
carried  and  conveyed  in  and  by  the 
same  from  (London)  aforesaid  to  (Liv- 
erpool) aforesaid,  yet  the  said  defend- 
ants not  regarding  their  said  promise 
and  undertaking,  so  by  them  made  in 
manner  and  form  aforesaid,  but  con- 
triving and  fraudulently  intending 
craftily  and  subtly  to  deceive,  defraud, 
and  in.iure  the  said  plaintiff  in  this  be- 
half, did  not  nor  would  use  due  and 
proper  care,  skill  and  diligence,  in  and 
about  the  carrying  and  conveying  the 
said  plaintiff,  in  and  by  the  said  coach 
from  (London)  aforesaid  to  (Liverpool) 
aforesaid,  but  then  and  there  wholly 
neglected  and  refused  so  to  do;  and 
on  the  contrary  thereof,  so  carelessly, 
improperly,  nogligentl}',  and  unskilfully, 
drove  and  managed  the  said  coach, 
that  afterwards,  and  whilst  the  said 
coach  was  proceoding  from  (London) 
aforesaid  to  (Liverpool)  aforesaid,  to- 
wit,  on  the  day  and  year  aforesaid, 
at,  etc.  (venue)  aforesaid,  by  and 
through  the  mere  carelessness,  negli- 
gence, unskiifullness,  and  misconduct 
of  the  said  defendants,  the  said  coach 
was  overturned,  by  means  of  wiiich 
said  several  premises  the  right  arm  of 
the  said  ftiaintiff  became  and  was  frac- 
tured and  broken,  and  he  tlie  said 
plaintiff,  was  then  and  there  in  otlier 
respects  greatly  hurt,  l)ruised  and 
wounded,  and  was  sick,  sore,  lame,  and 
disordered,  and  so  remained  and  con- 
tinued for  a  long  space  of  time,  to-wit, 
hitherto,  during  all  which  time  he  the 
said    plaintiff   suffered   and     underwent 


great  pain,  and  was  hindered  and  pre- 
vented from  performing  and  transact- 
ing his  necessary  affairs  and  business, 
by  him  during  that  time  to  be  per- 
formed and  transacted  and  also  there- 
by he  the  said  plaintiff  was  forced  and 
obliged  to,  and  did  necessarily  pay,  lay 
out,  and  expend  a  large  sum  of  money, 
to-wit,  the  sum  of  £ of  law- 
ful money  of  Great  Britain,  in  and 
about  endeavoring  to  be  cured  of  the 
bruises,  wounds,  sickness,  soreness, 
lameness,  and  disorder  aforesaid,  oc- 
casioned as  aforesaid,  to-wit,  at  (venue) 
aforesaid.     2  Chit.  PI.  362. 

II.    Complaints. 

A.  Complaint  Against  Proprietor  of 
Stage  Coach  for  Loss  of  Bag- 
gage. 

I.     That     on    the    day    of 

-,   18 ,   the   defendant   was  a 


common  carrier  of  passengers  and  their 
baggage. 

II.  That    on    that    day    he    received 

into  his  the  plaintiff  with  his 

baggage,  to-wit  (two  trunks  contain- 
ing his  wearing  apparel  and  necessary 
money  for  his  journej'),  to  be  carried 
from  to  ,  for  hire. 

III.  That  the  defendant,  not  regard- 
ing his  duty,  did  not  use  proper  care 
therein,  but,  by  the  negligence  and  im- 
proper conduct  of  him  and  his  servants, 
said  trunks  with  their  contents  were 
wholly  lost,  to  the  damage  of  the  plaint- 
iff    dollars.     1  Abb.  Forms  415. 

B.     Injuries. 

1.     Coin  plaint  Against  Common  Car- 
rier of  Passengers,  by  Steam- 
boat, for  Injuries. 
I.     That  at  the  time  hereinafter  men- 
tioned,  the   defendants    (being   common 
carriers  of  passengers  for  hire,  lietween 
the  places  hereinafter  mentioned)    were 
the   proprietors  of  a  steamboat,   named 
the ,  emplo.yed  by  them  in  car- 
rying   passengers    and    merchandise    on 
t  he    river,    from    to 


TI.     That    on     the day    of 

18 ,     tiie     defendants     re- 


ceived the  plaintiff  and  his  wife  and 
his  minor  cliild  into  said  boat,  for  tlie 
purpose   of   conveying   them    therein   as 

passengers   from   to  , 

for  hire  (or,  for  a  reasonable  com- 
pensation) paid  (or,  agreed  to  bo  paid) 
to  them    l)v   the  plaintiff. 

(Or,    11."    That   on    llie   day 

of   ,    18 ,    the    p1;iinfiff    was 
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lawfully,  anil  by  permission  of  the  tle- 
IciKtants,  upon  suit!  boat,  on  llio  trip 
from  to  .) 

III.  That  the  defemlants  so  ncjj- 
lijjontly  and  iinskilfnlly  conductt'il  theni- 
M'lvo's  in  tho  inniui>;i'miMit  of  said- boat, 
that.  throuKli  thi'  iic^jlijjoncp  and  nn- 
^kilf^lIlM^>ss  of  t honist'lv(>s  and  their 
stTvants.  tho  stoain  tsrajiod  from  the 
Imilcr  and  on^ino,  and  bnrni'd  and 
»ii-aldi'«l  tho  plaintitV,  and  liis  wifo  and 
child. 

1\'.  That  by  roason  thereof  the 
plaintiff  and  his  said  wife  and  eliild 
iiocaino,  and  for  a  lon^  time  remained, 
ill;  tho  ])laintitT  was  deprived,  and  for 
a  lonjj  time  to  oomo  will  be  deprived, 
of  the  assistance  and  services  of  his 
wife  and  child,  and  was  oblijjed  to,  and 

•lid   oxjiend   about   tlie  sum   of  

dollars  in  attemptinfj  the  cure  of  him- 
self and  his  wife  and  child,  and  was, 
for  a  number  of  weeks,  prevented  from 
pursuing  his  business,  and  was  other- 
wise   injured,    to    his    damage   

dollars.     1  Abb.  Forms  412. 

2.     Complaint   Against  Hailroad  for 
Injuries   to  Person. 

T.  That  at  the  time  hereinafter  men- 
tioned, the  defendants,  a  corporation 
duly  incorporated  under  the  laws  of 
this  state,  were  the  owners  of  a  certain 
railroa<l.  known  as  the  rail- 
road, together  witli  the  track,  cars,  loco- 
motives, and  other  appurtenances  there- 
to belonging;  and  were  common  car- 
riers of  passengers  thereupon  for  hire, 
between  the  places  hereinafter  men- 
tioned. 

II.  That    on    the    day    of 

,  18 ,  the  defendants  re- 
ceived the  plaintiff  into  one  of  their 
passenger  cars  for  the  purpose  of  con- 
veying him  therein,  and  upon  said  rail- 
road, as  a   passenger  from  to 

,  for  the  sum  of  dol- 
lars (or,  for  reward  paid,  or  agreed 
to  be  paid)  to  the  defendants  by  the 
plaintiff. 

(Where  the  accident  was  caused  by 
a  collision.) 

III.  That  while  he  was  such  pas- 
senger at  (or,  near  the  sta- 
tion at  ,  or,  between  the  towns 

of  and  ),  a   collision 

occurred  on  the  said  railroad,  caused 
by  the  negligence  of  the  defendants 
and  thfir  servants,  by  which  said  car 
was  struck,  and  the  plaintiff  was  much 
injurfd.  being  bruised  and  cut  upon  the 
head  and  face,  and  rendered  insensible 


(or   otherwise,   according   to    the    fact). 
(Where    the    accident    arose    from    de- 
feet    ill    tlie   car   or   track.) 

III.  Tliat  the  ear  used  by  the  de- 
feiulants  to  convey  the  plaintiiT  (or, 
the  track  of  the  defendants'  road  be- 
tween      and  )    was  at 

(lie  time  defective  and  unsound,  and 
unfit  to  be  used  for  that  jmrpose;  which 
tho  defendants  might  and  would  then 
and  theretofore  have  known  by  due 
care;  but  not  regarding  their  duty, 
they  negligently  sull'ered  it  to  be  used, 
and    while    said    car     was     proceeding 

with  the  plain!  iff  therein,  from 

to  ,   it   was   by   reason   of  said 

defect  and  unsoundness  (and  the  neg- 
ligence of  the  defendants  .and  their 
servants)  thrown  from  the  track,  and 
one  of  the  legs  of  the  jdaintiff  w.as 
fractured,  and  the  ])laintijr  otherwise 
bruised   and   injured. 

(Where  the  plaintiff  was  obliged  to 
leap  off  to  save  himself.) 

Iir.  That  the  defendants  and  their 
servants,  in  managing  their  cars  ia 
which  plaintiff  was  thus  a  passenger, 
were  so  careless  and  negligent  that  it 
was  unsafe  for  him  to  remain  in  one 
of  them;  and  that,  in  order  to  free 
himself  from  the  danger,  he  was  obliged 
to  jump  from  the  car.  and  in  doing  80 
was   much   injured    (etc.,   as  above). 

IV.  That  by  reason  thereof,  tho 
plaintiff  became  for  a  long  time  ill; 
was  -obliged  to,  and  actually  did,  ex- 
pend about  the  sum  of dol- 
lars for  surgical  and  other  treatment 
and  attendance  in  attempting  to  cure 
himself;  was  eomi)elled  to  have  his  leg 
amputated,  and  has  thereby  become  a 
cripjde;  and  prevented  for  life  from 
actively  pursuing  his  business;  and  was 
otherwise  injured,  to  his  damage 
dollars.      1    Abb.    Forms   413. 

3.  Complaint  Afiainst  Vroprictor 
of  Stafje  Coach  for  Injuries 
to  Person. 

T.      That    on    the day    of 

,   18 ,  the  defendant   was  a 


common   carrier  of  passengers  by  stage 

coach    from    to   ,    for 

hire. 

II.  That   on   that   day,   at -, 

he    received     the     plaintiff     upon      his 

coach,  to  bo  carried  thence  to  --, 

for   hire. 

III.  That  not  regarding  his  duty,  he 
did  not  use  due  care  therein,  but,  by 
the  negligence  and  improper  conduct  of 
the    defendant    and    his    servants,     the 
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coach  vras  overturned,  and  the  plaintiff 
was  bruised  and  wounded  (or,  the 
plaintiff  was  thrown  off  the  coach,  and 
thereby  bruised  and  wounded),  inso- 
much that  lie  became  ill  and  lame,  and 

was  prevented  for months  from 

attending  to  his  business)  and  for  a 
long  time  to  come  will  be  so  pre- 
vented), and  necessarily  incurred  ex- 
penses   to   the   amount    of  ,   in 

getting  to  ,  and  in  endeavor- 
ing to  be  cured,  to  his  damage 

dollars,     1  Abb.  Forms  414. 

C.     Complaint,     Wrongfully     Ejeet'mg 
PasNtnger    From    Train. 

"III.  That  on  the  afternoon  of  the 
21st  day  of  June,  189G,  the  plaintiff' 
boarded  the  defendant's  train  at 
Charleston,  »S.  C,  for  the  pur^jose  of 
taking  passage  to  Columbia,  having 
previously  purchased  a  ticket  from 
Charleston  to  Columbia,  and  the  de- 
fendant having  received  its  usual  charge 
for  said  ticket  and  transportation  be- 
tween said  places.  IV.  That  when 
the  said  train  had  gotten  only  a  few 
miles  from  Charleston,  the  defendant 's 
agent  in  charge  of  the  said  train  de- 
manded of  the  plaintiff  his  fare,  and 
refused  to  accept  tlieir  aforesaid  ticket, 
wliich  the  plaintiff'  tendered  to  him,  and 
which  he  had  purciiased  in  good  faith; 
but  tlic  plaintiff',  well  knowing  that  his 
ticket  was  perfectly  good,  and  that  de- 
femlant  had  roceivod  its  usual  charge 
therefor,  declined  to  pay  any  more,  and 
persisted  in  riding  on  his  said  ticket. 
V.  That  thereupon  the  defendant 
caused  its  train  to  be  stopped  between 
stations,  and  at  a  place  with  no  shel- 
ter or  convenience  for  jjasscngers,  and 
while  it  was  then  raining,  and  with 
intent  to  degrade,  humiliate,  mortify, 
and  wound  tho  jdaintiff  in  his  person 
and  feelings,  caused  liim  to  be  forcibly 
ejected  from  the  said  train,  violently, 
wilfully,  and  unlawfully,  and  without 
regard  to  the  rights  of  the  plaintiff, 
and  with  a  design  to  injure  and  op- 
presH  him  in  the  exorcise  of  his  lawful 
rights.  VT.  That  after  the  plaintiff 
had  been  so  unlawfully  and  violently 
ejected  from  the  said  train,  he  :igain 
entered  it,  and,  under  |)rotest,  fiaid 
on  money  the  fare  dcniiindcd  of  him 
by  the  conductor  tfi  I'.ranchviile.  That 
thereafter,  and  after  [irrx-eeding  some 
distance,  the  defendant  's  agent,  who 
had  ejected  him,  approached  the  plain- 
tiff, refunded  him  the  money  he  had 
paid    him     to     Uranchville,    and     asked 


for  his  ticket,  which  he  had  before 
refused,  which  said  ticket  he  then 
punched  and  returned  to  the  plaintiff', 
and  recognized  the  said  ticket  as  good 
and  valid  for  passage  from  Charleston 
as  far  as  Branchville.  VII.  That 
after  leaving  Branchville,  another  con- 
ductor in  the  employment  of  the  de- 
fendant, and  who  then  had  charge  of 
the  said  train,  or  car,  on  which  the 
plaintiff'  was  traveling  from  Branch- 
ville to  Columbia,  accepted  the  afore- 
said ticket  as  passage  from  Branchville 
to  Columbia,  it  being  the  identical 
ticket  that  plaintiff  had  tendered  be- 
fore he  was  ejected  from  the  train. 
VIII.  That  by  the  aforesaid  wrongful 
and  unlawful  acts  and  violence  of  the 
defendant,  and  disregard  of  the  plain- 
tiff''s  rights,  the  plaintiff  has  been  in- 
jured in  his  person  and  feelings  to  his 
damage  $o,000. ' '  Iseman  r.  So.  Caro- 
lina, etc.  R.  Co.,  52  S.  C.  566,  30  S.  E. 
4SS. 
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I.      Bill    To    Restrain    Infringement    of 
Patent  Right. 

To   the  judges  of  the   circuit    court    of 

the   rnited  States  for  the  district  ttf 

Massachusetts.      In    Equity. 

]•:.  If.,  Jr.,  (if  M.,  in  the  state  of 
New  York,  and  a  citizen  of  the  state 
of  X^w  Vork,  brings  this  his  bjll 
against  C  W.,  of  B.,  in  the  state  of 
.Massachusetts  and  a  citizen  of  the 
state  of  M;issaclnisctts: 

And  thereupon  your  orator  com|dains 
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anJ  snys  that  he,  bcinff  the  original 
and  first  iiivoiitor  of  a  lu'w  and  useful 
improvoinont  in  sowinjj  niafliinos,  fully 
di-soribod  in  the  K'ttors  patent  issued 
to  him  therefor,  as  hereinafter  stated, 
and  not  known  or  used  by  others  be- 
fore his  invention  thereof,  and  not 
at  tho  time  of  his  applieation  for  let- 
ters patent  therefor,  in  public  use  or 
on  sale  with  his  consent  or  allowance 
as  tho  inventor;  and  being  a  citizen 
of  the  United  States  and  liaving  made 
due  application,  and  having  fully  and 
in  all  respects  complied  with  all  the 
requisitions  of  the  law  in  tliat  behalf. 
did  obtain  letters  ])atent  therefor,  is- 
sued in  due  form  of  law  to  him  in  the 
name  of  the  United  States  and  under 
tho  seal  of  the  patent  office  of  the 
United  States,  and  signed  by  N.  P.  T., 
acting  secretary  of  state,  and  counter- 
signed by  H.  H.  S.,  acting  commissioner 
of  patents,  bearing  date  the  tenth  day 
of  September,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-six,  whore- 
by  was  granted  and  secured,  accord- 
ing to  law,  to  your  orator,  his  heirs, 
administrators  or  assigns,  for  the  term 
of  fourteen  years  from  said  date,  the 
full  and  exclusive  right  and  liberty  of 
making,  constructing,  using,  and  vend- 
ing to  others  to  be  used,  the  said  im- 
Tjrovement  in  sewing  machines  therein 
specified  and  claimed,  as  in  and  b}'  said 
letters  patent,  or  a  certified  copy  there- 
of, here  in  court  to  be  produced,  will 
more   fully  appear. 

And  your  orator  further  shows  unto 
your  honors,  that  certain  assignments 
of  certain  rights  in  said  patent  have 
been  made  and  duly  recorded  in  the 
patent  office  of  the  United  States, 
whereby"  your  orator,  prior  to  the  in- 
fringements herein  complained  of,  be- 
came and  now  is  the  sole  owner  of  said 
patent;  as  in  and  by  said  assignments 
or  certified  copies  thereof  here  in 
court  to  be  produced  will  more  fully 
appear. 

And  your  orator  further  shows  unto 
your  honors,  that  the  said  improve- 
ment in  sewing  machines,  patented  to 
him  as  aforesaid,  has  hitherto  been  in 
the  exclusive  possession  of  your  orator 
or  his  grantees;  and  has  hitherto  been 
and  still  is  of  great  value  and  profit 
to  your  orator;  and  that  a  license  fee 
or  patent  rent,  under  his  said  patent, 
has  hitherto  been  and  still  is  paid  to 
your  orator  for  the  largest  portion  of 
all  the  sewing  machines  manufactured 


and  sold  in  the  United  States;  yet  the 
said  defendant,  well  knowing  the  prem- 
ises, but  contriving  how  to  injure  your 
orator,  and  witliout  his  consent  or  al- 
lowance, and  witliout  right,  and  in 
violation  of  said  letters  patent,  and 
your  orator's  exclusive  rigiits  secured 
to  him  aforesaid,  has  made,  used,  or 
vended,  and  still  does  make,  use,  or 
vend  to  otiiers  to  be  used  in  said  dis- 
trict and  in  other  parts  of  the  United 
States,  a  large  number  of  sewing  ma- 
chines, but  how  many  your  orator  can- 
not state,  but  prays  that  the  defend- 
ant may  discover  and  set  forth  each, 
embracing  substantially  the  improve- 
ment in  sewing  machines,  or  a  mate- 
rial part  thereof,  patented  to  your 
orator  as  aforesaid,  and  thereby  the 
said  defendant  has  infringed,  and  still 
does  infringe,  and  cause  your  orator 
to  fear  that  in  the  future  he  will  in- 
fringe upon  the  exclusive  rights  and 
privileges  intended  to  be  secured  to 
your  orator  in  and  by  his  said  letters 
patent. 

And  your  orator  further  shows  unto 
.your  honors,  that  heretofore  the  valid- 
ity of  his  said  patent  has  been  uni- 
formly affirmed  after  severe  and  re- 
peated contestation,  namely,  by  a  ver- 
dict and  judgment  thereon  at  law,  in 
1852,  and  by  six  final  decrees  in  equity 
in  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts, 
and  by  one  final  decree  in  equity  in 
the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York, 
all  obtained  in  favor  of  said  patent 
prior  to  August,  1854. 

And  your  orator  further  shows  unto 
your  honors,  that  the  sewing  machines 
made  and  sold  by  the  defendant,  as 
herein  complained  of,  are,  in  their  es- 
sential parts  and  character,  substan- 
tially like  the  sewing  machines  against 
which  injunctions  were  obtained  in  the 
suits  aforesaid,  by  your  orator,  or  by 
your  orator  and  his  co-owner  of  said 
patent. 

And  your  orator  has  requested  the 
said  defendants  to  desist  from  making, 
using,  or  vending  to  others  to  bo  used, 
tho  said  sewing  machines,  embracing 
the  said  improvement  patented  to  your 
orator,  and  to  account  with  and  pay 
over  to  your  orator  the  profits  made  by 
said  defendant  by  reason  of  the  unlaw- 
ful making,  using,  or  vending  of  said 
sewing  machines  embracing  said  pat- 
ented improvement  of  your  orator.  But 
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now,  so  it  is,  may  it  please  your  honors, 
that  said  defendant  has  combined  and 
confederated  with  other  persons,  to 
your  orator  unknown,  but  whom,  when 
discovered,  your  orator  prays  leave  to 
make  defendants  hereto  to  resist  and 
destroy  the  exclusive  rights  and  priv- 
ileges secured  to  your  orator  as  afore- 
said, and  to  make,  use,  and  vend  said 
improvement  in  sewing  machines  pat- 
ented to  your  orator  as  aforesaid,  with- 
out the  license  of  your  orator  and  in 
violation  of  his  just  rights  in  the  prem- 
ises, all  of  which  is  contrary  to  equity 
and  good  conscience.  To  the  end,  there- 
fore, that  the  said  defendant  may,  if 
he  can,  show  why  your  orator  should 
not  have  the  relief  herein  prayed,  and 
may,  under  oath,  and  according  to  his 
best  and  utmost  knowledge,  remem- 
brance, information,  or  belief,  full,  true, 
direct,  and  perfect  answer  make  to  ali 
and  singular  the  premises,  and  more 
especially  may  answer,  discover,  and 
■set  forth,  whetlier  during  any  and  what 
period  of  time,  and  where,  he  has  made, 
used,  and  vended  to  others  to  be  used 
for  any  and  what  consideration,  any 
and  how  many,  sewing  machines,  and 
whether  or  not  the  same  embrace  the 
said  improvement  in  sewing  machines, 
or  any  substantial  part  thereof,  pat- 
ented to  your  orator  as  aforesaid,  or 
how  the  same  differed  from  your 
orator's  said  patent,  if  at  all. 

And  that  the  said  defendant  may 
answer  the  premises,  and  ma}-  be  de- 
creed to  account  for  and  pay  over  to 
your  orator  all  gains  and  profits  real- 
ized from  his  unlawful  making,  using, 
or  vending  of  sewing  machines,  em- 
bracing said  improvement  patented  to 
and  vested  in  your  orator  as  aforesaid, 
and  may  be  restrained  by  an  injunction 
to  be  issued  out  of  this  honorable  court, 
or  by  one  of  3'our  honors,  according  to 
law  in  such  case  provided  from  mak- 
ing, using,  or  vending  any  sowing  ma- 
chines embracing  said  imjirovement,  or 
any  substantia!  part  thf^reof,  patented 
to  your  orator  as  aforesaid,  and  that 
the  infringing  macliines,  now  in  the 
possession  or  under  the  control  of  tlin 
defendant,  may  be  delivered  up  to  your 
orator  or  be  destroyed;  and  for  such 
further  and  other  relief  in  the  premises 
as  the  nature  of  the  case  may  rfrpiire, 
and  to  your  honors  may  seem   meet. 

May  it  please  .your  honors  to  grant 
unto  3'Our  orator,  not  only  a  writ  or 
writs  of  injunction,  conformable  to  the 

00 


prayer  of  this  bill,  but  also  a  writ  or 
writs  of  subpoena  to  be  directed  to  the 
said  C.  W.  and  confederates,  when  dis- 
covered, commanding  him  and  them,  at 
a  certain  time,  and  under  a  certain 
penalty,  therein  to  be  limited,  personally 
to  be  and  appear  before  your  honors  in 
this  honorable  court,  then  and  there 
to  answer  unto  this  bill  of  complaint, 
and  to  do  and  receive  what  to  .vour 
honors  shall  seem  meet  in  the  premises. 
E.  H.,  Jr. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2004. 

II.     Declaration   for  Damages  for  In- 
fringement of  Patent. 

"John  B.  Emerson,  a  citizen  of  the 
state  of  New  York,  by  Peter  Clark, 
his  attorney,  complains  of  Peter  Hogg 
and  Cornelius  Delamater,  citizens  of 
the  same  State,  defendants,  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case. 

"For  that,  whereas,  the  said  plaintiff 
was  the   original  inventor  of  a  certain 
new    and    useful    improvement,    in    the 
letters    patent     hereinafter     mentioned 
and    described,   the    same   being   a   cer- 
tain improvement  in  the  steam  engine, 
and    in    the    mode    of   propelling   there- 
with   either    vessels    on    the    water    or 
carriages   on   the   land,   which   was   not 
known   or   used   before   his  said  inven- 
tion,    and     which     was     not,     at     the 
time    of    his    application    for   a    patent, 
as  hereinafter  mentioned,  in  public  use 
with    his    consent    or    allowance.      And 
the  said  plaintiff  being  so  as  aforesaid 
the    inventor    thereof,    and    being    also 
a    citizen   of  the  United   States,   on    the 
eighth    day    of    ^larch,    one    thousand 
eight     hundred     and     thirty-four,     upon 
due  application  therefor,  did  obtain  cer- 
tain   letters    patent    therefor,    in    duo 
form    of    law,    under    the    seal    of    tho 
United  States,  signed  bv  Andrew  Jack- 
son,  then    President,   and  countersigned 
by    Louis    'MfTvean,    then    Secretary    ot 
State,    bearing   date    the    da.v    and    year 
aforesaid,    wliereby    there    was    secured 
to    hini,    the    said    plaintiff,    his    heirs, 
ex-ecutors,    administrators,     or     assigns, 
for    the    term    of    fourteen    years    from 
and   after  tlio  date  of  the  said  patent, 
tho    exclusive    right    and      liberty     of 
making,    using,    and    vending    to    others 
to    be    used,    the    said    improvement,    as 
b.v  the   said    letters    patent    in    court    to 
be    produced    will    fully    appear.      ,\nd 
the  said  plaintiff  further  savs.  that  the 
said   defendants,  well   knowing   the  said 
several    premises,    but    contriving,    and 
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wronjjfully  Jiiul  iiijmioiislv  iiiti'iidinn 
to  injuro  tin*  iilaintilT,  and  doprivo 
him  of  tlH>  profits,  IxMu-lits,  and  advan- 
tagt'H  wliich  ho  init;lit.  ami  DtluTwiso 
would,  liavo  dorivpii  and  ac<piirrd  from 
the  making,  usin;;.  and  vt>ndin<j;  of  tlic 
said  invtMition  or  irnprovoniiMit,  after 
the  making;  anil  issuing;  of  the  said  let- 
ters patent,  and  wifliin  the  term  of 
fourteen  years  in  said  letters  patent 
mentioned,  to-wit,  on  the  first  day  of 
.lauiiary,  eijjhteeu  hundred  and  forty, 
and  on  divers  other  days  and  times 
between  that  time  and  the  commence- 
ment tff  this  suit,  at  the  city  of  New 
York  and  within  the  southern  district 
of  Xew  York,  wrongfully  and  unjust- 
ly, without  the  leave  or  license,  and 
a>:;tinst  the  will,  of  the  plaintiff,  made 
and  sold  divers,  to-wit,  ten  machines 
for  propellinfi  boats,  in  imitation  of 
the  said  invention  and  improvement, 
or  a  part  of  the  said  invention  or  im- 
provement, to  the  benefit,  use,  and  en- 
joyment whereof  the  said  plaintiff  was 
and  is  entitled  as  aforesaid,  in  viola- 
tion and  infringement  of  the  said  let- 
ters patent,  and  of  the  exclusive  right 
and  jirivilege  to  which  the  plaintiff 
was  and  is  entitled  as  aforesaid,  and 
contrary  to  the  form  of  the  statutes 
of  the  United  States  in  such  case  made 
and  provided, 

"And  the  said  plaintiff  further  says^ 
tliat  the  said  defendant,  well  knowing 
the  said  several  premises,  but  further 
contriving  and  intending  as  aforesaid, 
after  the  obtaining  of  the  said  letters 
patent  by  the  said  plaintiff  as  afore- 
said, and  within  the  said  term  of  four- 
teen years,  to-wit,  on  the  said  first  day 
of  January,  eighteen  hundred  and  for- 
ty, and  at  divers  other  times  between 
tliat  d.iy  and  the  commencement  of  this 
suit,  within  tlie  southern  district  of 
New  York  aforesaid,  wrongfully  and 
unjustly,  without  the  leave  or  license, 
and  against  the  will,  of  the  plaintiff, 
did  make  and  sell  divers,  to-wit,  ten 
improved  machines  for  propelling  boats 
or  vessels  upon  the  water,  constructed 
in  a  similar  form  and  acting  upon  the 
same  principle  as  the  said  machine  or 
improvement,  to  the  benefit,  use,  and 
ei.ioymcnt  whereof  the  said  plaintiff 
was  and  is  entitled  by  his  said  letters 
patent,  as  aforesaid,  in  violation  and 
infringement  of  tlie  exr-Insive  right  so 
necured  to  the  said  plaintiff  by  the  said 
letters    patent    as    aforesaid,  "and    con- 


trary to  the  form  of  the  statute  in  such 
ease  made  and  i)rovided. 

"And  the  said  pl;iintitt'  further  says, 
that  the  said  defendant,  well  knowing 
tlio  said  se\eral  premises,  but  contriv- 
ing and  intending  as  aforesaid,  after 
the  obtaining  of  the  said  letters  patent 
by  the  said  plaintiff  as  aforesaid,  and 
within  the  said  tertn  of  fourteen  years, 
to-wit,  on  the  said  first  day  of  Janu- 
ary, eighteen  hundred  and  forty,  and 
at  divers  other  times  between  that  day 
and  the  conunenccment  of  tliis  suit,  in 
the  southern  district  of  New  York 
aforesaid,  wrongfully  and  unjustly,  and 
without  the  consent  or  allowance,  and 
against  the  will,  of  the  plaintiff,  did 
imitate  in  part  and  make  a  certain 
addition  to  the  said  invention  or  im- 
provement, to  the  benefit,  use,  and  en- 
joyment whereof  the  plaintiff  was  and 
is  entitled  as  aforesaid,  in  breach  of 
the  said  letters  patent,  and  in  viola- 
tion and  infringement  of  the  exclusive 
right  and  privilege  so  secured  to  the 
said  plaintiff  as  aforesaid,  and  con- 
trary to  ihe  form  of  the  statute  in  such 
case   made   and   provided. 

"By  means  of  the  committing  of 
w^hich  said  several  grievances  by  the 
said  defendants  as  aforesaid,  the  said 
plaintiff  is  greatly  injured,  and  has  lost 
and  been  deprived  of  divers  great 
gains  and  profits  which  he  might  and 
otherwise  would  have  derived  from 
the  said  invention  and  improvement 
in  the  said  letters  patent  described  and 
set  forth,  and  in  respect  whereof  hC' 
was  and  is  entitled  to  such  privilege 
as  aforesaid,  and  was  and  is  otherwise 
damnified  to  the  damage  of  the  said 
plaintiff  of  ten  thousand  dollars,  and 
tiierefore, "  etc.  Hogg  i:  Emerson,  6 
Uow.  (U.  S.)  437.  12  L.  ed.  50.i. 

III.  Order,  Motion  To  Stand  Over,  With 
Leave  To  Bring  Action  and  Di- 
rection for  Inspection;  Defendant 
Keeping  an  Account, 
Defendants    undertaking   to    keep   an 
account  uf  all  mohair  cloths,  and  other 
textile  fabrics,  finished  by  or  for  them, 
or  any  or  either  of  them,  in  the   man- 
lier in  the  plaintiffs'  bill  complained  of, 
it    is    ordered    that    this    motion    stand 
over,   with    liberty   to   the   plaintiffs   to 
bring  such  action  at  law,  in,  etc.,  against 
the    defendants,    as    they    may    be    ad- 
vised;   and   it   is   ordered,   that   the   de- 
fendants permit  and  suffer  the  plaintiffs, 
with   such    two   viewers   as  the  plaintiff 
shall,  think    proper,    to   go   over  all   or 
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any  of  the  manufactories  of  the  said 
defendants,  or  of  any  or  either  of  them, 
and  iusppct  the  machinery  set  up  there 
for  finishing  mohair  cloth,  or  other 
textile  fabrics,  and  to  observe  the 
method  or  methods  of  finishing  such  mo- 
hair cloth,  or  other  textile  fabrics,  by 
the  said  defendants,  or  any  or  either 
of  them,  for  which  purpose  the  said 
defendants  are  to  put  their  machinery 
to  work  in  the  presence  of  the  said 
plaintiffs  and  such  viewers,  and  to  af- 
ford every  facility  to  them  to  ascertain 
the  process  of  finishing  cloth  by  means 
of  such  machinery  and  every  part  there- 
of, it  being  the  object  and  intention 
of  this  court  to  enable  the  plaintiffs  to 
give,  such  evidence  to  the  court  and 
jury,  on  the  trial  of  such  action,  as 
will  enable  them  to  make  out,  if  the 
fact  be  so,  the  infringement  complained 
of  bv  their  said  bill.  Liberty  to  ap- 
ply. '  3  Dan.  Ch.  PL  &  Pr.  (Perkins' 
ed.)  2317;  Beardsoll  v.  Schwann  (1857), 
2  Seton   Dec.    (Eng.   ed.   1862)    910. 

IV.     Decrees. 

A.  Decree  Staying  Infringement  of 
Patent,  After  Verdict  Estab- 
lishing  Patent. 

The  court  doth  order,  that  an  in- 
junction be  awarded  to  restrain  the  de- 
fondants  D.,  etc.,  their  agents,  servants, 
and  workmen,  during  the  continuance 
of  the  k'tters-patont  in  the  plaintiffs' 
bill  mentioned,  and  whilst  the  same 
may  be  in  force,  from  using  or  em- 
jdoying.  without  the  leave  or  license  of 
tlie  plaintiffs,  in  or  for  the  purpose  of 
the  folding  of  the  flaps  of  envelopes 
in  succession  one  after  the  other,  or 
for  the  gumming  or  ceiTienfing  together 
tiie  edges  nf  such  flaps  and  causing  such 
edgos  to  adlmre  together  whilst  in 
conise  of  being  foldod,  any  macliines 
similar  to  tho  mariiine  which  was  ])ro- 
fluccd    for    ins[)Oftion    at    their    factory 

on   tiic day  of  ,  as  in 

the  |>lainfin's'  bill  staled,  or  any  ma- 
chinery, nieelianism,  or  meclianical  con- 
trivance made  or  arranged,  according 
to  the  plaintiffs'  said  patent  inventions, 
or  differing  tlierefrom  only  colorably  or 
by  the  substitution  of  mere  mechanical 
cfjuivaleiits  for  the  same,  and  froiri 
folding  the  flaps  of  envelopes  in  suc- 
cession one  after  the  otlier,  and  gum- 
ming or  cementing  the  edges  of  such 
flaps  and  causing  the  same  to  adlieie 
together  whilst  such  flaps  arr-  in  course 
of   folding   by   means   of   any   such   ma- 


chine, machinery,  mechanism,  or  me- 
chanical contrivances,  and  from  selling 
or  ^  offering  for  sale  any  envelopes 
which  have  been  heretofore  manufac- 
tured by  the  said  defendants,  their 
agents,  servants,  or  workmen,  and  in 
the  manufacture  whereof  any  such  ma- 
chine, machinery,  or  mechanical  con- 
trivances hath,  or  have,  been  used  or 
employed  for  the  purpose  of  folding 
the  flaps  of  such  envelopes  in  succes- 
sion, or  for  gumming  or  cementing,  or 
causing  the  same  to  adhere  together 
whilst  such  flaps  have  been  in  course 
of  being  folded,  and  generally  from 
making,  using,  exercising,  putting  in 
practice,  or  vending  plaintiffs'  patent 
inventions,  or  any  or  either  of  them, 
without  their  license  or  authority,  and 
from  or  in  any  wise  counterfeiting, 
imitating,  or  resembling  the  same;  un- 
til, etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2317;  De  la  Eue  v.  Dickinson 
(1857),    2   Seton   Dec.    (Eng,   ed.    1862) 

B.     Decree    Staying    Infringement    of 
Patent   as    to   Machinery. 

This  court  doth  order,  that  an  in- 
junction be  awarded  to  restrain  de- 
fendants W.*  etc.,  their  servants,  agents, 
and  workmen,  during  the  continuance  of 
the  letters-patent  firstly  and  secondly 
in  the  plaintiff's  bill  stated  and  set 
forth,  and  whilst  the  same  may  be 
in  force,  from  manufacturing,  selling, 
using,  offering  or  exposing  for  sale,  or 
making  any  other  profitable  use  or  dis- 
position of  any  wool-combing  machines, 
oi'  parts  of  wool-combing  machines, 
made,  constructed,  contrived  or  ar- 
ranged so  as  to  comb  wool  by  machin- 
ery, apparatus,  arrangements,  opera- 
tions, contrivances,  means  or  appli- 
ances, similar  to  the  machinery,  ap- 
paratus, contrivances,  arrangements, 
means  or  api)liances,  the  subj(>ct  of 
the  plaintiff's  inventions,  or  either  of 
them,  or  differing  tiien-from  colorably, 
or  bv  mere  mechanical  cf|uivalents,  and 
generally  from  counterfeiting,  imitat- 
ing, or  resembling  plaintiff's  inventions, 
or  either  of  them,  or  any  part  there 
of,  or  making  any  addition  thereto  or 
subtraction  therefrom,  and  parting  with 
the  custody  of  any  wool-combing  ma 
chines,  or  parts  of  machines,  whether 
finished  or  i?i  priigress,  now  in  their 
or  either  of  their  possession,  win.  Ii  luivo 
been  so  made,  constructed,  contrived, 
or  arranged;  until,  etc.  3  Hnn.  ''ii.  I'l. 
&    I'r.    (Perkins'    cd.)     L'3ni;    Lister    r. 
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Wooil,    (185S)    2   Soton   Poc.    (Kng.   ed 
1S62)   909. 

C.  Decree  Stayinp  Iiifriiujiiifj  Patent 

ax  to  Brirks. 
Tho  court  (loth  order  that  an  in- 
junction ho  awarded  to  restrain  the  de- 
fendant ir..  his  agents,  servants,  and 
workmen,  from  making  or  vendino;  any 
perforated  bricks  upon  the  principle  of 
the  inventions  in  the  plaintiff's  bill 
mentioned,  belonging  to  the  jilaintiffs 
or  either  of  them,  during  the  remainder 
of  the  respective  terms  of  the  patents 
in  the  plaintiff's  bill  mentioned,  and 
front  counterfeiting,  imitating,  or  rC' 
Bembling  the  same  inventions,  or  either 
of  them,  or  making  any  addition  there- 
to or  subtraction  therefrom;  until,  etc, 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2316;  Beart  r.  Hewitt,  (1853)  2  Seton 
Dec.  (Eng.  ed.  1862)  909. 

D.  Decree,    Declaration     of     T'alidiUj 

of  Patent;  Infringement  Ac- 
count;   Perpetual    Injxmciion. 

This  cause  having  been  broiiglit  to 
a  final  hearing  upon  the  pleadings  and 
proofs,  and  counsel  for  the  respective 
parties  having  been  heard,  and  the 
same  having  been  duly  considered  by 
the  court;  it  is  found  an5  hereby  or- 
dered, adjudged  and  decreed  (declared) 
that  the  letters-patent,  No.  12.649. 
granted  unto  the  said  R.  W.,  April  3, 
1S.j5.  is  a  good  and  valid  patent,  being 
the  patent  referred  to  in  the  plaintiffs' 
bill,  and  that  the  said  R.  W.  was  the 
original  and  first  inventor  of  the  im- 
provement described  and  claimed  in 
the  said  patent;  and  also,  that  the  said 
defendants  have  infringed  upon  the 
said  patent,  and  upon  the  exclusive 
rights  of  the  plaintiffs  under  the  same. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  plaintiffs  do  re- 
cover of  the  defendants  the  profits, 
gains,  and  advantages  which  the  said 
defendants,  or  any  or  either  of  them, 
have  received  or  made,  or  which  have 
arisen  or  accrued  to  them,  or  either  of 
them,  from  said  infringement  of  the 
said  patents,  by  the  manufacture,  use, 
or  sale  of  the  improvements  described 
and  secured  by  the  said  letters-patent 
at  any  and  at  all  times  since  the  17th 
day  of  November,   1S;j6. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  said  plaintiffs  do 
recover  of  the  defendants  their  costs 
and  charges  and  disbursement  in  this 
suit,  to  be  taxed. 


and  decreed,  that  it  bo  referred  to  K 
(J.  W.,  one  of  the  masters  of  this  court, 
residing  in  the  city  of  N.  Y.,  to  ascer- 
tain, take,  state,  and  report  to  tho 
court,  an  account  of  the  gains,  profits, 
and  advantages  which  the  said  defend- 
ants, or  either  of  them,  have  received, 
or  which  have  arisen  or  accrued  to 
them,  or  either  of  them,  from  infring- 
ing the  said  exclusive  rights  of  the  said 
plaintiffs  l\y  the  manufacture,  use,  and 
sale  of  tiie  said  improveiiitMits  ])atented 
in  said  letters-patent,  since  the  said 
17th  day  of  November,  ]8o6. 

And  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  plaintiffs,  on  such 
accounting,  have  the  right  to  causo 
an  examination  of  said  defendants,  and 
each  of  them,  ore  tenus,  or  otherwise, 
and  also  the  production  of  their  books, 
vouchers,  and  doeunients  of  each  of 
them,  and  that  the  said  defendants 
attend  for  such  purpose  before  said 
master,  from  time  to  time,  as  said  mas- 
ter shall   direct. 

And  it  is  also  further  ordered,  ad- 
judged, and  decreed,  that  a  perpetual 
injunction  be  issued  in  this  suit  against 
the  said  defendants,  according  to  the 
prayer  of  the  bill.  3  Dan.  Ch.  PI.  & 
Pr.    (Perkins'  ed.)    231 S. 
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II. 
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IV, 


VI. 
A. 

B. 

VII. 

A. 

B. 
I. 
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supreme  court  of  judicature  of  the  peo- 
ple of  the  state  of  New  York,  at  the 
next    special   term   thereof,   to   be   held 

at  the   capitol  in  the  city  of  ■, 

on    the   Tuesday   of 

next,  at  the  opening  of  the  court  on 
that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard;  and  that  a  mo- 
tion will  then  and  there  be  made,  that 
the  same  be  granted.  Dated,  etc. 
Yours,  etc., 

A.  B.,  in  person. 
Burr.    App.    535,    §10G0. 

II.     Petition  for  Admission  To  Sue  in 
Forma  Pauperis. 

To   the    honorable   the    of  the 

court    of   : 


The    petition    of    A.    B.,    of 


(residence  and  occupation)  respectful- 
ly showeth: 

That  C.  D.  is  indebted  to  your  peti- 
tioner  in   the   sum   of  dollars, 

for  work  and  labor  done  and  performed 
by  your  petitioner  for  the  said  C,  D. 
and  at  his  request  (or  otherwise,  ac- 
cording to  the  nature  of  tlie  demand), 
and  that  your  petitioner  desires  to  com- 
mence (or  has  commenced)  a  suit  in 
the  (state  what  court)  for  the  recovery 
thereof:  And  your  petitioner  further 
shows,  that  he  is  not  worth  the  sum 
of  (twenty)  dollars,  excepting  the 
wearing  apparel  and  furniture  neces- 
sary for  himself  and  his  family,  and 
excepting  th6  subject-matter  of  the  said 
action. 

Your  petitioner  therefore  prays  your 
honors  that  he  may  be  admitted  to 
prosecute  his  said  action  as  a  poor  per- 
son, and  that  I.  J.  may  be  assigned 
to  him  as  counsel,  and  E.  F.  as  his 
attorney  to  prosecute  the  same. 

And    your   petitioner   will   ever   pray. 

A.  B. 

(City   and)    county    of   ,    ss: 

A.  B.,  the  petitioner  above  named,  be- 
ing duly  sworn,  says  tliat  tlie  above 
petition  is  true  in  substance  and  mat- 
ter of  fact.  A.  B. 

Sworn,  etc. 

I,    I.    J.,    a    counsellor     of • 

court  of  the  state  of  ,  do  here- 
by certify  tliat  I  have  examined  the 
claim  of  A.  B.  against  C.  D.  men- 
tioned in  the  foregoing  petition,  and 
that  I  am  of  opinion  tiiat  the  said 
A.  B.  has  a  good  cause  of  action  tiiorc- 
for.  I.  J. 

Dated,  etc. 

Burr.  App.  546,  §1079;  Arclih.  Forms 
515. 


III.  Order  to  Admit  In  Forma  Pau- 
peris. 

On  reading  and  filing  the  petition 
and  affidavit  of  A,  B.,  and  the  certifi- 
cate of  counsel  thereto  annexed,  and 
on  motion  of  I.  J.*,  ordered,  that  the 
said  A.  B.  be  admitted  to  prosecute 
this  action  (or  the  action  mentioned  in 
the  said  petition)  as  a  poor  person; 
and  that  I.  J.  be  assigned  to  him  as 
counsel,  and  E.  F.,  as  his  attorney,  to 
prosecute  the  same.  Burr.  App.  579, 
§1134. 

IV.  Order   for  Reference   of   Petition 

for  Leave  To  Prosecute  as  a  Poor 
Person. 

As  in  V,  to  the  *. 

Ordered,  tliat  it  be  referred  to  Gr.  H. 
Esq.,  a  counselor  of  this  court,  to  ex- 
amine into  tho  circumstances  of  the 
case  set  forth  in  said  petition,  and  to 
report  whether,  in  his  opinion,  the  said 
petitioner  has  a  meritorious  cause  of 
action  against  the  said  Y.  Z.,.  which  is 
cognizable  in  this  court,  and  whether 
he  is  entitled  to  prosecute  the  same 
as  a  poor  person.  And  it  is  further 
ordered,  that  if  the  said  referee  is  sat- 
isfied that  such  petitioner  is  entitled 
to  prosecute  as  a  poor  person,  and  has 
reasonable  grounds  for  bringing  an  ac- 
tion in  this  court,  he  do  also  report 
the  name  of  a  suitable  person  to  be 
assigned  as  his  attorney  and  counsel 
to  prosecute  such  action.  1  Abb.  Forms 
35. 

V.  Order  Denying  Leave  To  Prosecute 

as  Poor  Person. 

In  the  matter  of  the  petition   of  A.  B. 

(or,    if   suit   is  alreaily   i)eiiding,   title 

of   the   cause).      (At   a    special    term, 

etc.) 

On  reading  and  filing  the  petition  of 
A.  li.  for  leave  to  prosecute  as  a  poor 
person,  and  to  have  attorney  and  coun- 
sel assigned  to  conduct  tho  action,  and 
on  hearing  P.  Q.  for  the  petitioner 
(and  R.  S.  of  counsel  for  the  defense 
opposed):*  And  it  appearing  that  tins 
motion  has  been  unreasonably  delayed 
until  after  tlie  cause  has  been  at  is- 
sue, and  notic"'<l  for  tri:il  (or,  that  the 
cause  has  already  jiroceeded  to  a  hear- 
ing ujton  tli('  defendant's  demurrer  to 
the  jietitioner's  complaint,  and  tliat 
the  demurrer  has  been  sustained  by  the 

court):  ,       J      .   J 

Ordered,  tbat  the  petition  be  denied. 
1    A  bit.  Forms  35. 
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VI.  In  Equity. 

A.  Affiiloiit    ID   lie  Ailmilliil  To  Sue 

or  Ittfciiii,  In  Forma  Panprris. 
1,  A.  H..  of,  oto.,  tlio  abDVonaiiieil 
plaint itr  (or  the  abovonanicd  defi'iiii- 
:int).  make  oath  and  say,  that  1  am 
not  wortli  tlH>  sum  of  five  pounds  in 
all  tho  world,  my  just  debts  being  first 
l»aid.  and  my  wearing  apjiarel  and  the 
matter  in  question  in  this  cause  only 
cxeepted.  3  Han.  Cli.  IM.  &  Pr.  {Per- 
kins'    cd.)     :.M7ti. 

B.  Petition    of    Plaintiff    To   Be    Ad- 

mitted  To  Sue  In  Forma  Pau- 
peris. 
Showeth, 

Tliat  your  petitioner  having  filed  his 
bill  in  this  honorable*  court  against  the 
said  defendant,  tliereby  setting  forth, 
that  (here  state  concisely  the  purport 
of   the   bill). 

That  your  petitioner  is  not  worth 
£.■)  in  all  the  world,  his  wearing  ap- 
parel and  the  matters  in  question  in 
this  cause  only  excepted,  and  lie  is 
utterly  unable  to  prosecute  his  said 
suit,  unless  he  is  admitted  to  do  so 
in  forma  pauperis. 

Your  petitioner  therefore  humbly 
prays,  that  he  may  be  admitted  to 
prosecute  his  said  suit  in  forma  pau- 
peris,   and   that    Mr. may  be 

assigned  his  counsel,  and  Mr.  

his   solicitor. 

And,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins'  ed.)   2157. 

VII.  Support. 

A.  DccUtnttion  Against  Town  for 
Board  of  Pauper. 

"And  also  for  that  whereas  one  Al- 
bion Dike,  to-wit,  on  the  fifth  day  of 
October,  A.  D.  18.50,  at  said  Unity,  was 
a  poor  person,  and  was  unable  to  sup- 
port himself,  and  had  no  relatives  in 
the  line  of  father  or  grandfather, 
mother  or  grandmother,  children  or 
grandchildren,  of  sufficient  ability  to 
relieve  him,  and  was  then,  and  for  a 
long  time  previous  had  been,  a  resi- 
dent of  said  Unity;  and  whereas  the 
said  defendants  were  by  law  liable  to 
furnish  all  necessary  relief  and  main- 
tenance to  said  Dike,  and  being  so 
liable  the  said  defendants,  in  consid- 
eration that  the  plaintiff  would  board 
and  support  the  said  Dike,  then  and 
there  promised  the  plaintiff  to  pay  him 
therefor  at  the  rate  of  five  dollars 
f>arh  week  for  the  first  two  weeks,  four 
dollars    each    week    for    the    next    two 


succeeding  weeks,  anil  (hiee  dollars 
eacii  week  for  such  remaining  time 
during  wliich  he  should  furnish  such 
lioard  and  support  of  the  said  Dike, 
until  lie,  the  said  plaintilV  and  the 
said  defendants  shonlil  make  a  new 
liariiain. 

And  the  plaintiff  avers  that  he  did 
hoard  and  support  the  said  Dike  from 
tiie  said  fifth  day  of  October,  A.  D. 
1S50,  to  tlie  day  of  the  date  of  this 
writ,  being  in  all  twenty-two  weeks 
and  four  days,  which,  at  the  rates 
aforesaid,  amounted  in  the  whole  to 
the  further  sum  of  seventy-three  dol- 
lars and  seventy-one  cents,  to-wit,  at 
lenity  aforesaid;  which  said  last  men- 
tioned sum  the  said  defendants  be- 
came liable  to  pay  the  plaintiff,  ac- 
cording to  their  said  promise  last  afore- 
said, but  wliich  they  have  never  paid." 
(Hidden  v.  Unity,  33  N.  H.  571. 

B.  Complaint  Against  Totvn  for 
Medical  Services  to  Pauper. 

"Alonzo  G.  Boyuton  and  JJubois 
Hawley,  partners  as  Boy ii ton  &  Haw- 
ley,  complain  of  the  Board  of  Com- 
missioners of  Bartholomew  county  and 
say,  the  defendant  is  indebted  to 
plaintiffs  in  the  sum  of  thirty-eight 
dollars  for  medical  services  rendered 
to  one  Samuel  P.  Taggart,  a  pauper 
of  Sand  Creek  township  in  said  coun- 
ty, on  the  order  of  John  Newson,  Trus- 
tee of  said  township,  a  bill  of  par- 
ticulars of  which  is  filed  herewith. 
Plaintiffs  aver  that  during  all  the  time 
of  the  rendition  of  said  services  said 
defendant  had  not  contracted  with 
physicians  to  attend  upon  the  poor  gen- 
erally in  said  county,  and  had  not  con- 
tracted with  a  physician  to  attend  upon 
the  poor  of  said  township.  Plaintiffs 
demand  judgment  for  $38.00."  Board 
of  Commissioners  v.  Boynton,  30  Ind. 
359. 


PAWNBROKERS. 

CROSS-REFKRIWCE : 
LiCEN.SES : 

Indictment   for    Not    Having   License 
as  Pawnbroker. 


PAYMENT. 

Pleas,  951 

A.  In  Asuumpsit,  951 

B.  In   Debt,   951 

C.  Solvi  Post,  951 

D.  In  Covenant,  951 
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PAYMENT 


951 


II.  Replication   to   Plea   of   Payment, 

9.52 

III.  Answers,  952 

A.  Payment,  952 

B.  Plaintiff    Has    Talen    Hiqher    Se- 

curity by  Judgment,  952 

C.  Bill  Accepted  in  Payment,  952 

D.  Note  Given,  952 

E.  Endorsed  Bill  to  Plaintiff,  952 
P.     Accepted  Bill,  952 

G.     Higher  Security  by  Bond,  952 
H.     Denying  Part,  Payment  as  to  Resi- 
due, 953 
I.      Seducing  Value  and  Pleading  Pay- 
ment,  953 
J.      Payment  in  Services,  953 
K.     Plaintiff    Took   Mortgaged    Prop- 
erty, 953 

CROSSE  EFEEENCES: 
Account  axd  Accounting: 

Answer     Alleging     Accounting     and 
Paj'ment. 
Answers: 

Answer,  Denia'l   of  Request  To   Pay, 
Etc.; 

Answer,  Accounting  and  Payment. 
Bills  and  Answers: 

Statement     in    Answer     of      Making 
Deed  and  Payment. 
Compromise  and  Settlement  : 

Answer,  Compromise  and  Payment. 
Performance: 

Plea   in   Excuse   of  Non-performance, 
Xon-payment   of  Purchase   Price. 
I.     Pleas. 

A.     Plea  in  Assumpsit  of  Payment. 

(First  plea  general  issue;  second  plea 
as  follows) : 

And  the  said  defendant  by  leave  of 
the  court  here,  for  this  purpose  first 
had  and  obtained,  according  to  tlie 
form  of  the  statute  in  such  case  made 
and  provided,  for  further  plea  in  tliis 
behalf,  says,  that  the  said  plaintiff,  his 
action  aforesaid  against  the  said  de- 
fendant, ought  not  to  have  or  main- 
tain, because  the  said  defendant  says 
that  after  the  said  supposed  promises 
and  undertaltings  of  the  said  defend- 
ant, and  before  the  commencement  of 
the  said  action  of  the  said  plain) ifl 
against  the  said  defendant  in  this  be- 
half,   to-wit,    on    the    day    of 


R.     Plea  of  Payment   in   Debt. 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  S.  &  S.,  his  attorneys,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  craves  oyer  of  tlie'said 
writing  obligatory  in  the  said  declara- 
tion mentioned,  and  it  is  read  to  him, 
etc.  He  also  craves  oyer  of  the  con- 
dition of  the  said  writing  obligatory, 
and  it  is  read  to  him  in  these  words 
(here  set  forth  the  recitals,  if  anv,  and 
the  condition,  verbatim,  which,  "  being 
read  and  heard,  the  said  defendant  sayt 
that  the  said  plaintift"  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof 
against    him,    because    he   savs   that    he 

the  said  defendant,  on  the  said  

lay  of  : ,  in  the  year  one  thou- 


sand eight  hundred  and 


afore- 


said (the  day  of  payment  mentioned 
in  the  condition),  in  the  said  condition 
of  the  said  writing  obligatory  men- 
tioned,   paid    to    the    said    plaintiff    the 

said    sum    of    dollars,    in    the 

said  condition  mentioned,  together  with 
all  interest  then  due  thereon,  according 
to  the  form  and  effect  of  the  said 
condition,  to-wit,  at,  etc.  (the  venue), 
aforesaid.  And  this  he  is  ready  to  ver- 
ify. Wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him,  etc. 

S.  &  S.,  defts,  attys. 
Burr.  App.  357,  §649;  3  Chit.  PI.  973. 


in   the   year   of   our  Lord   one 

thousand    eight    hundred    and    

the  Baid  defendant  paid  to  the  said 
plaintiff  Ihe  said  several  sums  of  money 
in  the  declaration  of  the  said  plaintiff 
mentioned.  And  this  he  is  ready  to 
verify.  Wherefore,  etc.  (usual  conclu- 
sion)'.    Burr.  App.  351,   §639. 


C.  Plea  of  Solvi  Post. 

Because    he    says    that    he    the    said 

defendant,  after  the  said  day 

of    ,    A.    D.    ,    in    the 

said  condition  mentioned,  and  before 
the  exhibiting  of  the  bill  of  the  said 
plaintiff  in  this  behalf  (or  if  in  C  W, 
or  by  original,  "before  the  commence- 
ment of  this  suit"),  to-wit,  on,  etc., 
at,   etc.    (venue),   aforesaid,   |)aid   to  the 

said  plaintiff  the  said  sum  of  £ , 

in    the    said    condition    mentioned,     to- 
gether with  all  interest  then  due  there- 
on.     And    this,    etc.    (conclude    with    a 
j  verification).     3   Chit.   PI.   975. 

D.  Plea  of  Payment  in  Covenant. 

Because  he  says  that  the  said  defend- 
ant on  the  said,  etc..  aforesaid,  at, 
etc.   (venue),  aforesaid,  did   pay  to  tho 

said    A.    B.   the    said    sum    of   £ 

in  the  said  indenture  mentioned.  And 
of  this  the  said  defendant  puts  him 
self  upon  the  countrv,  etc  ?>  <^'hit.  Pi 
1001. 
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n.     Replication  to  Plea  of  Payment. 

U.'o:ms<«  ho  saitli  lliat  tliP  saiii  tlo- 
feiulaiit  iliil  not  pay  to  the  said  i)laintifT 

tho   sail!   sum   of  £ i"   tlio  sai<i 

i'oiulition  montionoil,  with  lawful  in- 
torost  for  tho  samo,  in  niaiiiici-  ami 
form  as  tho  snid  (lofiMKlaiit  lialh  above 
in  his  said  ploa  in  tliaf  bohalf  alic^uMl. 
Anil  this  tho  said  plainlifT  prays  may 
1)0  impiirod  of  by  the  country,  etc. 
n   I'liit.   ri.   1175. 

III.     Answers. 

A.  Answer,  Payment   (.a). 

That  before  action  he  satisfied  and 
discharpod  the  plaintiff's  claim  l)y  pay- 
ment.    2   Abb.   Forms  47. 

Answer,  Payment   (h). 

That    before   this   action    (and   on   or 

about    the day    of   , 

IS  —  )  this  defendant  paid  to  the  plain- 
tiff        dollars,    in    full    (or     in 

part)  payment  of  the  said  note  (or 
other  indebtedness).     2  Abb.  Forms  48. 

B.  Answer,      Plaintiff      Has      Talcn 
Higher    Security    by   Judgment. 

As  in  III.  F.) 

That  in  pursuance  of  said  agree- 

this    defendant    confessed    judg- 


(T. 

II. 
ment 
ment  in  the 


court  of 


to    the    plaintiff    for    said    sum;    which 

judgment  was  on   the  day   of 

,  IS—,  duly  entered  in  the  of- 
fice of  the  clerk  of  the  county  of 
.     2  Abb.  Forms  50. 


C.     Answer,    Bill    Accepted     in    Pay- 
ment, Which  Plaintiff  Has  Lost. 

I.  That  before  this  action  the  plain- 
tiff drew  his  bill  on  the  defendant  for 
the  amount  of  said  account  (or  other 
indebtedness    alleged),    dated     on     the 

day    of    ,    IS—, 

payable    months     after 


and 

said 

ac- 


ant).  for  the  sum  of  ,  payable 

to    tlie    plaint  ilT,     or     order,     — 

months  after  d.nto,  which  period  had 
not  elapsed  at  t  lu>  coinniencement  of 
this  action.     2  Abb.  Forms  49. 

K.  Answer,  That  Vcfendant  Indorsed 
Bill    in    Plaintiff. 

(As  in  the  jirecedintf  form  to  the  *), 
drawn  by  tlie  defendant  (or  by  M.  N. 
on  and  accepted  by  O.  P.,  and  indorsed 
by  the  defendant,  whereby  tlie  defend- 
ant (or  said  M.  N.)  required  the  said 
0.    P.    to    pay    the    defendant    or    order 

dollars,  months  after 

the  date  thereof.     2  Abb.  Forms  49. 

F.  Answer,  That  Defendant  Accepted 
Bill  for  Part  of  Dcht  Which 
Plaintiff  Has   Negotiated. 

First.      As    to    the    sum    of   • 

dollars,  a  j)art  of  the  alleged  cause  of 
action: 

I.  That  after  the  statement  of  the 
account  (or  otlierwise  refer  to  the  cause 
of  action)  mentioned  in  the  complaint, 
and    before   the   commencement   of   this 

action,   to-wit,   on   the  day   of 

18—,   the    plaintiff   made    his 


date;    which    the    defendant    then 
cepted. 

II.  That  the  plaintiff  received  said 
acceptance  on  account  of  said  indebt- 
edness, and  afterwards  (and  before  the 
same  became  due  and  payable)  lost  the 
same,  and  cannot  produce  it  to  the  i 
defendant.     2  Abb.   Forms  48.  i  .,^    ^ ^  .,    

D.     Answer,  That  Defendant  Gave  Bis '^  due.   and   before   this   action,   the   i)lain 


bill  of  exchange  in  writing,  and  di- 
rected the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay 
to  the  plaintiff's  order  dol- 
lars,     for      value      received,     ■ 

months  after  date  thereof,  and  that 
the  defendant,  at  the  request  of  the 
plaintiff,  then  accepted  said  bill,  and 
delivered  the  same  to  the  plaintiff,  who 
then    accepted    and    received    the    same 

in  discharge  of  the  said  sum  of ■ 

dollars  (or  for  and  on  account  of  the 
said  sum  of dollars). 

TI.  That  the  plaintiff  has  indorsed 
and  delivered  said  bill  to  some  person 
to  the  defendant  unknown,  who  from 
thence  hitherto  hath  been,  and  still  is, 
tlie  holder  tliereof,  and  entitled  to  sue 
the  defendant  thereon.  2  Abb.  Forms 
49. 

G.  Answer,  That  Plaintiff  Has  Taken 
Higher  Security  by  Bond. 

I.  That  after  said  account  or  note, 
lor  other  simy>le   contract   debt)    became 


Note  or  Acceptance. 
That  after  the  accruing  of  the  al- 
leged debt,  and  before  this  action,  the 
defendant  delivered  to  the  plaintiff, 
and  the  plaintiff  received  from  him,  for 
and  on  account  of  said  debt,  a  Vjill  of 
;xchange,*  drawn  by  the  plaintiff  upon 
and  accepted  by  the  defendant  (or  a 
promissory    note   made    by    the   defend- 


tiff  and  tliis  defendant  agreed  that  the 
defendant  should  give  the  plaintiff  his 
bond  under  seal  (or  should  confess 
judgment  to  the  plaintiff)  for  said  sum 
so  due. 

IT.     That  in  pursuance  of  said  agree- 
ment,  this   defendant,    on   the  • 

day    of    ,    IB — ,    gave     to     the 


plaintiff    his    bond    under    seal    in    the 
See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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penal    Slim    of 


dollars,    condi- 


tioned for  the  payment  by  him  to  said 
plaintiff  of  said  sum  of  dol- 
lars   so    due,    on    the    day    of 

,  18 — ,  at  ,  with  in- 
terest.    2  Abb.  Forms  50. 

H.     Answer,   Denying   ihe  Promise  as 
to  Part  and  Pleading  Payment 
as  to  Besidue. 
T.      That    he    promised    to    pay    the 

plaintiff dollars  only. 

II.  That  he  has  paid  that  sum  to 
the  plaintiff.     2  Abb.  Forms  51. 

I.     Answer,      deducing      Value       and 
Pleading   Payment. 

I.  That  the  goods  (or  services)  men- 
tioned therein  were  worth  no  more  than 
dollars. 

II.  That  he  has  paid  that  sum  to 
the  plaintiff.     2  Abb.  Forms  51. 

J.     Answer,   Payment    in    Services. 

I.  That  after  the  said  promissory 
note  was  made  (or  became  payable), 
and   before   this   action,   to-wit,   on   the 

day    of   ,    18 — ,     the 

said  plaintiff  agreed  to  receive,  and 
the  said  defendant  agreed  to  give  to 
the  said  plaintiff,  his  work,  as  a  car- 
penter, to  tlie  amount  due  and  payable 
on  the  said  note. 

II.  That  defendant  afterwards,  ac- 
cording to  the  said  agreement,  did  for 
the  said  plaintiff  carpenter  work  to  the 
full  amount  due  and  payable  on  the 
said  note.     2  Abb.  Forms  51. 

K.     Aiiswer,  Plaintiff  Took  Mortgaged 
Property. 

I.  That  at  the  time  of  giving  said 
note  (or  incurring  other  debt  alleged), 
he  gave  a  chattel  mortgage  upon  said 
goods  (or  briefly  designate  the  subject 
of  the  mortgage,  e.  g.,  thus:  the  liouse- 
hold  furniture  contained  in  liis  dwell- 
ing at ),  which   mortgage   was 

upon  condition  that  if  the  said  note 
(or  other  debt)  was  not  paid  wlien  due, 
tho  plaintiff  might  take  tlie  (goods) 
and  dispose  of  tliem  at  jJiiblic  or  private 
sale,  and  out  of  the  avails  retain  tlie 
amount  duo  (upon  the  note),  with  costs 
and  expenses,  jiayirig  over  the  surjilus, 
if  any,  to  the  defendant. 

II.  That    on    the    day     of 

• ,    18 — ,   and  Vtefore   this  action, 

the  plaintiff  took  possession  of  tlio 
(goods)  to  disj)ose  of  them;  and  that 
the  same  have  not  since  been  returned 
to  the  defendant. 

III.  That  said  (goods)  were  then  of 
the  value  of dollars,  and  suffi- 


cient   wholly    to    satisfy    the    plaintiff's 
demand.     2  Abb.  Forms  51. 
PEACE. — See  Breach  op  the  Peace. 
PEDDLERS.— See  Hawkers   and  Ped- 
dlers. 


PENALTIES.    FORFEITURES   AND 
FINES. 

I.  Declarations,  953 

A.  //(   Qui  Tam  Action,  953 

B.  By  Common  Informer,  954 

C.  For  Penalty  Given  by  iStatute,  954 

D.  In  Debt   for   Violation   of  Kscise 

Law,  955 

II.  Complaints,  955 

A.  For  Penalties,  General  Form,  955 

B.  For   Selling    Liquors    Without   Li- 

cense, 955 
(J.     For  Selling  Liquors  on  Sunday  or 
Election   Day,   956 

D.  By  Wife  or  Husband  for  Illegal- 

ly Selling,  956 

E.  Against    Witness    for    Disobeying 

Subpoena,  956 

F.  For  Violation  of  Ordinance,  957 

III.  Information  Qui  Tam,  957 

CROSS-REFERENCES : 
Admiralty  : 
Final  Decree  of  Forfeiture  on  a  l-ibel 
of   Information. 
Arrest   in   Civil   Cases: 

Capias,   Penalty   and   Forfeiture. 
Demurrer: 

Demurrer     to     Discovery     Where     It 
Would  Subject  Defendant  to  Pains, 
Penalties    and    Forfeitures. 
Hawkers   and   Pkddlkks: 

Complaint  in  Action  To  Recover  Pen- 
alty. 
Intoxicating  Liquors: 

Complaint,   Recovery   of   Penalty; 
Complaint  To  Recover  a  Penalty  for 
School  Fund. 
Loos   AND  Logging: 

Declaration     in     Debt      for      Penalty, 
ConvtMfiiig    Logs. 

I.     Declarations. 

A.     Declaration  in  Qui  Ta7n  Action. 

A.  B.,  who  sues  as  well  for  (the 
|)eople  of)  the  stale  of  Mew  York  (or 
tho  poor  of  the  (town  of  C,  in  thoj 
said  county  of  W.)  as  for  himself  in 
this  behalf,  plaintiff  in  this  suit,  bj 
E.  v.,  his  attorney,  com|)lainH  of  C.  D., 
defendant  in  this  suit,  being  in  custody, 
etc.,  of  a  plea  that   the  s:iid   <lefendant 
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render  to  the  suiii  iu>.>plo  (or  to  llio 
snid  poor  of  tho  [said  town  and]  county 
aforesaid),  and  to  tho  said  i)laiiiti(T, 
who    sues    as    aforesaid,     the     sum     of 

dollars  of  lawful  money,  etc., 

which  he  owes  to,  and  unjustly  detains 
from  them:  For  that,  etc.  (here  set 
forth  the  offense,  referring  to  the  stat- 
ute as  in  I,  B,  and  proceed  thus): 
whereby,  and  by  force  of  the  said  stat 
\ite.  the  said  defendant  forfeited  and 
became  liable  to  pay  for  his  said  of- 
fense the  sum  of  dollars.     By 

reason  whereof,  and  by  force  of  the 
«aid  statute  in  such  case  made  and  pro- 
vided, an  action  hath  accrued  to  the 
said  plaintiff  who  sues  as  aforesaid,  to 
demand  and  have  for  the  said  (people) 
(or  poor),  and  for  himself  in  this  be- 
half, of   and   from   the   said   defendant, 

the    said    sum    of   dollars,    so 

by    him    forfeited    as    aforesaid,    parcel 

of    the    said    sum    of    dollars 

above  demanded. 

And  whereas  also,  etc.  (add  other 
counts  if  necessary). 

Nevertheless  the  said  defendant,  (al- 
though often  requested)  hath  not  as 
yet  paid  the  said  sum  of  dol- 
lars above  demanded,  or  any  part  there- 
of, to  the  said  people  (or  poor),  and 
the  said  plaintiff  who  sues  as  aforesaid, 
or  to  either  of  them;  but  to  pay  the 
same,  or  any  part  thereof,  to  the  said 
people  (or  poor),  and  the  said  plaintiff 
who  sues  as  aforesaid,  or  to  citlier  of 
them,  the  said  defendant  hatli  hitherto 
wholly  refused  and  still  refuses  so  to 
do:  To  the  damage  of  the  said  plain- 
tiff, who  sues  as  aforesaid,  of  • 

dollars,  and  therefore  he  brings  his  suit, 
etc. 

E.  F.,  plaintiff's  attorney. 

Burr.  App.  2S9,  §o56c.  See  7  Went- 
worth's  PI.  170  et  seq. 

B.     Derlaration    hy     a     Common 
former. 

A.  B.,  plaintiff  in  this  suit,  bj-  E 
his  attorney,  complains  of  ('.  D., 
fendant  in  this  suit,  being  in  custody, 
etc.,  of  a  plea  that  he  render  to  the 
said  plaintiff  the  sum  of  dol- 
lars (the  total  of  the  sums  claimed  is 
the  different  counts),  of  lawful  money, 
etc.,  which  he  owes  to,  and  unjustly 
detains  from  him:  For  that  whereas 
the    said    defendant,     heretofore,      and 

within  months  next  before  the 

commencement  of  this  suit,  and  between 

the  day  of  and   the 

first     in     ,     in     the 


In- 

F., 
de. 


year  of  our 
eiglit  hundred 
wit,   on   the  — 


Lord 
a  II  d 


thousand 
,     to- 


day  of  , 

in  the  year  last  aforesaid,  at , 

in  the  county  aforesaid,*  killed  and  de- 
stroyed   one    (heath    hen)     contrary    to 

tiie   i)rovisions   of   the  section 

of   the   title   of   the   • 


cl\apter  of  — 
ntos    of    this 


,  of  the  revised  stat- 

Rtate.    entitled    "Of    the 


preservation  of  deer,  and  certain  game 
and   animals;"  whereby,  and   by   force 

of    the    section    of    the    said 

statute,  an  action  hath  accrued  to  the 
said  plaintiff  (being  the  person  who 
first  ])rosecuted  for  the  said  offense), 
to  demand  and  have  of  and  from  the 
said  defendant  the  sum  of dol- 
lars, parcel  of  the  said  sum  of  • 

dollars,  above  demanded. 

And  whereas  also  the  said  defendant 
heretofore,  and  within,  etc.  (as  in  first 
count  to  the  *,  and  then  as  fallows): 
had  in  his  possession  one  (heath  hen) 
contrary     to     the     provisions     of     the 

section,    etc.    (as   in    the   first 

count  to  the  end,  inserting  the  word 
"other"  before   "parcel"). 

And  whereas  also  (third  count  for 
exposing  to  sale,  if  necessary,  being  the 
same  as  the  first  count,  substituting 
the  words  "exposed  to  sale"  instead 
of   "killed   and   destroyed"). 

Nevertheless  the  said  defendant  (al- 
though  often  requested,  etc.),  hath  not 

paid  tlie   said  sum   of  dollars, 

or  any  part  thereof,  etc.  (conclusion  in 
usual  form)..  Burr.  App.  289,  §556b; 
Wentworth's  PI.  142. 

C.  Declaration  for  Penalty  Given  by 
Statute. 

For  that  whereas  the  said  defendant, 

heretofore,  to-wit,  on  the  day 

of   .    in   the   year,   etc.,   to-wit, 


in  the  city  of 


in  the   county 


of  aforesaid,  was  indebted  to 

the  said  plaintiff  in  the  sum  of 

dollars,*  for  so  much  money  before  that 
time  had  and  received  of  the  said 
plaintiff  by  the  said  defendant,  con- 
trary    to     the     provisions     of     section 

of    article    of     title 

of  chapter part  of 


the  revised  statutes  of  this  state,  en- 
titled (whatever  the  title  is),  whereby 
an  action  hath  accrued  to  the  said 
plaintiff*  to  demand  and  have  of  and 
from  the  said  defendant  the  said  sum 
of  money  above  demanded,  according 
to  the  provisions  of  the  said  statute. 
Nevertheless    the    said    defendant     (al- 
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though  often  requested,  etc.),  has  not 
yet  paid  the  said  sum  of  money  above 
demanded,  or  any  part  thereof,  to  the 
said  plaintiff,  but  to  pay  the  same,  or 
any  part  thereof,  to  the  said  plaintiff. 
the  said  defendant  has  hitherto  wholly 
refused,  and  still  does  refuse,  to  the 
damage  of  the  said  plaintiff  of 


dollars,  and  therefore  he  brings  suit, 
etc.     Burr.  App.   2S8,   §556. 

D.     Declaration  in  Debt  for  Violation 
of  Excise  Law. 

A.  B.   and  I.  J.,   as  overseers  of   the 

poor   of   the   town   of  ,   in   the 

county    of   ,    plaintiffs    in    this 

suit,  by  O.  A.,  their  attorney,  com- 
plain of  C.  D.,  defendant  in  this  suit. 
being  in  custod}',  etc.,  of  a  plea  that 
the  said  defendant  render  unto  the  said 
plaintiffs,  as  such  overseers  as  afore- 
said, the  sum  of  (the  aggregate  of  pen- 
alties declared  for)  dollars,  which  he 
dwes  to  and  unjustly  detains  from 
them. 

For  that  whereas  the  said  defendant, 

heretofore,  to-wit,  on  the  day 

of  ,   iu  the  year  one   thousand 

eight    hundred    and    ,     at     the 

of  ,  in  the  county  of 

,    was    indebted    to     the     said 


plaintiffs  as  such  overseers  as  afore- 
said,   at    the    place    aforesaid,    in    the 

sum   of  dollars,   parcel  of  the 

said  sum  aVjove  demanded;  whereby  an 
action  hath  accrued  to  the  said  plain- 
tiffs as  such  overseers  as  aforesaid,  at 
the  place  aforesaid,  to  demand  and  have 
of    and    from    the    said    defendant,    the 

said  sum  of  dollars,  according 

to  the  provisions  of  the  statute  (relat- 
ing to  pxciso  and  to   licensing  retailors 

of  intoxicating  liquors),  passed  

,  18 — ,  and  to  tiie  section 

thereof,  and  to  the  title,  part  and  chap- 
ter of  the  revised  statutes  in  said  sec- 
tion mentioned. 

And  whereas  also  the  said  defendant, 
afterwards,  to-wit,  on  the  same  day  and 
year,  and  at  the  place  aforesaid,  was 
indebted  to  the  said  plaintiffs,  as  such 
overseers    as   aforesaid,    other 


dollars,  part  and  parcel  of  the  said  sum 

of    dollars    above    demanded; 

whereby  an  action  hath  accrued  to  tho 
said  plaintiffs  as  such  overseers  as 
aforesaid,  at  the  place  aforesaid,  to  de- 
mand and  have  of  and  from  tho  said 
defendant    tlie    said     sum    of 


dollars  in  this  count  mentioned,  accord- 
ing  to   the    provisions   of   said   statutes 


in  the  first  count  mentioned.  (Add 
counts  for  other  penalties  if  necessary.) 

Nevertheless  the  said  defendant,  al- 
though often  requested,  etc..  has  not 
yet  paid  the  said  sum  of  (the  whole 
debt  first  mentioned)  dollars  above  de- 
manded, or  any  part  thereof,  to  the 
said  plaintiffs;  but  to  pay  the  same, 
or  any  part  thereof,  to  the  said  plain- 
tiffs, the  said  defendant  has  hitherto 
refused,  and  still  does  refuse:  To  the 
damage  of  the  said  plaintiffs,  as  such 
overseers  as  aforesaid,  of  dol- 
lars, and  therefore  they  bring  suit,  etc. 
0.  A.,  plffs.  atty. 

Burr.  App.  555,  §1089. 

II.     Complaints. 

A.     Complaint   for  Penalties,   General 
Form. 

I.      That     on     the     day    of 

,  18—,  at  ,  the  defend- 


ant (here  state  acts  constituting  a  vio- 
lation of  the  statute,  either  following 
the  words  of  the  statute,  or  setting 
forth  the  facts  more  specifically). 

il.  That  thereby  the  defendant  be- 
came indebted  in  the  amount  of  (the 
penalty  or  forfeiture)  to  the  (one  for 
whose  use  the  same  is  given) ;  whereby 
an  action  accrued,  according  to  the  pro- 
visions of  (stating  the  title  or  subject- 
matter  of  the  statute,  and  naming  the 
section,  title  and  chapter,  as  the  icas8 
may  require,  or  in  some  other  siiiilar 
terms  referring  to  such  statute)^  1 
Abb.  Forms  539. 

B.     Complaint     for     Scllinty      Litjuorx 
Without  License,  AUcijint/   Hnth 
Sales    in    Small    Quantities    and 
Sales  to  Drink  on  the  Premises. 
First.     For  a  first  cause  of  action: 
I.     That  the  defendant,  being  a  resi- 
dent of  ,   did,   at   his   house  or 


shop   known   as   No. 

street,  therein,  on   (each  and  every  day 

between  the day  of  , 


IS—,  and)  the 


(lay  of 


IS — ,  sell  strong  or  spirituous  li(|iior9 
or  wines*  in  (|uanti(ies  less  than  five 
gallons  at  a  time,*  without  having  a 
license  therefor  as  provided  by  the  act 
to  ('*Suj)press  Intem])erance,  and  to 
Regulate  the  Sale  of  Intoxicating  Liq- 
uors"),  [)assed  ,    18 — . 

IF.  That  thereby  the  defendant  bo- 
came,  and  is,  indebted  to  the  said  [)lain- 
tiff  in  the  penalty  and  sum  of  (fifty 
dollars)  for  each  act  of  selling;  where- 
by this  action  accrued,  according  tr> 
the  provisions  of  said   act,   for  the  ag- 
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^   r>;;ito    amount     or    <\\u\    of     

.lollars. 

S«vond.      For   a   secoml   I'auso   of  ac- 
I  ion: 

Kojit'at  above  allogafions,  siibstitul- 
.11^;  for  tho  worils  botwcoii  the  aster- 
-ks  the  following:  to  be  drank  in  his 
-;iiil  liouse  or  sliop,  or  in  an  outhouse, 
vard,  or  garden  apjiertaining  tliereto 
(or  either  of  them).     1  Abb.  Forms  540, 

C.     CoinpUiint   for  SclUng   Liquors  on 


Sunday  or  Election   Dai/. 

I.       That     the 
ilav    of 


defendant,     on 
.    18—. 


the 
that 
of  a 


day  being  Sunday  (or  being  a  day 
yiublic  eleotion  witliin  said  district),  at 

the  city  of  ,  and  in  the  county 

of ,    within    the    Metropolitan 

}>olioe  district  of  the  state  of  New 
York,  did  publicly  keep  (or  did  pub- 
licly  dispose  of)   intoxicating  liquors. 

II.  That  by  reason  thereof  the  de- 
fendant is  indebted  to  the  )>laintifTs  in 
:  he  penalty  and  sum  of  fifty  dollars; 
;ind  an  action  has  accrued  according  to 
the  provisions  of  the  act  of  the  legisla- 
ture of  the  state  of  New  York,  entitled 
("An  Act  to  Establish  a  Metropolitan 
Police  District,  and  to  Provide  for  the 

Government  Thereof"),  passed  • 

,   18—.      1    Abb.   Forms   541, 

D.  Complaint  by  Wife  or  Husband 
Against  Dealer  in  Intoxicating 
Liquors  for  Illegally  Selling  to 
Plaintiff's  Husband  or  TVife. 

I.      That     on     the     day    of 


18—,   at 


7»laint  against  the  defendant,  and  satis- 
factory proof  by  this  plaintiff,  then 
and  ever  since  the  wife  (or  the  hus- 
band) of  M.  X.,  that  her  husband  (or 
his  wife),  said  M.,  X,  was  an  habitual 
drinker  of  intoxicating  liquors,  the 
overseers  of  the  poor  of  said  town  (or 
other  magistrates)  duly  gave  and  issued 
written  notice  to  the  defendant,  a 
dealer  in  intoxicating  liquors,  forbid- 
ding the  defendant  to  sell  or  give  such 
liquor  to  the  jdaintiff's  husband  (or 
wife)  for  the  term  of  six  months  from 
the  date  of  the  notice,  under  a  pen- 
alty of  fifty  dollars,  with  costs,  for 
f-ach  and  every  sale  or  giving  of  such 
lifpior. 

II.  That  after  such  notice  was  given 
to  the  defendant,  and  before  the  ex- 
piration of  the  said  six  months,  the 
defendant  sold  (or  gave)  such  liquors 
to    the    plaintiflf's    husband    (or    wife), 


wliereby  he  (slie)  in'came  intoxicated, 
111.  'That  thereby  the  ilcfenilant  be- 
came indebted  to  the  i>laiMtiff  in  the 
lunount  of  fifty  dollars;  and  this  action 
accrued  according  to  the  provisions  of 
section  of  the  ("Act  to  Sup- 
press Intemperance,  and  to  Kegulate 
the    Sale    of    Intoxicating      Li(|nors"), 

passed    ,     IS — ,      1     Abb. 

Forms  541. 

E,     Coynplaint    Against      Witness    for 
Disobeying  Subpoena. 

I.      That    on    the    day     of 

-.   the   plain- 
to    be    dulv 


,   18—,  at  

tiff   caused    the    defendant 

served    with    a    subpoena    commanding 

him    to    attend    as    a    witness     in     the 

court,   in   and   for  the   county 

of  (or  to  attend  as  a  witness 

before  M,  X.,  an  oflicer  of  the  

court,  duly  empowcM-ed  to  receive  evi- 
dence, or  to  attend  as  a  witness  before 
M,    X,,    a    commissioner    appointed    by 

the court   to   take   testimony, 

or  to  attend  as  a  witness  before  M,  X., 
a  referee  appointed  by  the  court,  to — 
briefly  designating  object  of  reference) 

on  the  day  of  ,  18 — , 

tliere  to  give  testimony  in  behalf  of 
the  plaintiff  in  proceedings  there  pend- 
ing, wherein  this  plaintiff  was  the 
plaintiff,  and  one  O,  P,  was  defendant 
(or  otherwise  briefly  designate  the  pro- 
ceedings), 

II,  That  at  the  same  time  the  plain- 
tiff  caused   cents,    the   lawful 

fees  of  the  said  witness,  to  be  paid 
(or  tendered)   to  him, 

III,  That  the  defendant,  not  regard- 
ing his  duty,  failed  (and  wilfully  re- 
fused) to  attend  as  commanded.  Where- 
by the  defendant  bccanu'  indebted  to 
the  plaintiff  in  the  amounts  of  fifty  dol- 
lars,   according    to    the     provisions     of 

section    of    the    Eev,     Stats., 

entitled  ("Of  Witnesses,  their  Privil- 
eges, and  Compelling  their  Attend- 
ance"), 

IV,  Allege  special  damage,  if  any, 
thus:  The  plaintiff  further  says  that 
thereby  the  plaintiff,  when  said  action 
was  called  for  trial,  was  compelled,  for 
want  of  the  testimony  of  said  defend- 
ant, without  whose  testimony  he  could 
not  safely  proceed  to  the  trial  of  said 
action,  to  move  the  said  court  there  to 
postpone  (or  continue)  the  said  action; 
and  the  said  court  did  postpone  (or  con- 
tinue) the  same,  at  the  costs  ot  the  said 
plaintiff,    and    the    plaintiff    was     com- 
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pelled  to  pay  on  said  postponement  (or 
continuance),  as  costs  thereof, 


dollars,  which  sum  he  was  so  compelled 
to  pay  by  reason  of  the  said  refusal 
of  the  said  defendant;  to  the  plaintiff's 
damage  dollars. 

Or,  IV.  That  the  plaintiff,  when  said 
action  was  called  for  trial,  was  non- 
suited for  want  of  the  testimony  of  the 
defendant,  and  his  action  was  dis- 
missed, with  costs  (or  otherwise  state 
the  substance  of  the  judgment  of  non- 
suit), and  the  plaintiff  was  compelled 
to    pay    the     same,     and    the     sum     of 

dollars,  his  costs,  counsel  fees 

and  disbursements  in  the  said  action; 
and  that  the  defendant  in  said  action 
having  become  insolvent  (or  the  de- 
mand upon  which  said  action  was 
brought  having  meanwhile  become 
barred  by  the  statute  of  limitations), 
the  plaintiff  lost  his  demand,  to  recover 
which  said  action  was  brought,  alJ 
which  was  caused  by  said  refusal  of 
the  defendant;  to  the  plaintiff's  dam- 
age    dollars. 

V.  That  by  reason  of  the  premises 
the  defendant  forfeited  to  the  plaintiff 
the  sum  of  fiftv  dollars.  1  Abb.  Forms 
542. 

F.     Complaint   for    Violation   of   Ordi- 
nance of  Board  of  Supervisors. 

I.  That    on    or    about   the   

day    of   ,    18 — ,    the    board    of 

supervisors  of  the  county  of  Queens, 
in  pursuance  of  the  power  in  thom 
vested  by  law,  passed  a  law  entitled 
("An  Act  to  Provide  for  Shell  Fish 
and  Trout  within  tlio  Waters  of  Queens 
County"),  a  copy  of  wliich  is  annexed 
as  a  part  of  tliis  complaint. 

II.  That    since   the   passing  thereof, 

to-wit,  on  the day  of , 

18 — ,  the  defendant  entered  the  waters 

of  Cow  bay,  in  said  town  of  , 

in  Haid  county,  the  same  being  the 
public  waters  in  said  county,  and  then 
and  there  took  oysters  from  the  waters 
in  Haid  Cow  bay  by  moans  of  the  pro- 
cess called  or  known  as  dredging,  n!id 
did  also  throw  or  cast  an  instrument 
called  or  known  as  a  dredge  in  .saiil 
waters,  contrary  to  the  provisions  of 
the  third  section  of  tlie  said  law  abovo 
mentioned;  whfrehy  an  action  has  ac- 
crued to  the  plaintiff,  as  such  super- 
visor, to  demand  and  have  of  the  naid 

defendant    dollars,    bring    the 

penalty  imposed  by  the  third  section 
of  said  law.     1  Abb.  Forms  543. 


III.     Information,   Qui  Tarn. 

Westmoreland.        Be    it     remembered, 

that  A.  B.,  of  ,  in  the  count.'* 

of ,    gentleman,    who,    as    well 

for  our  sovereign  lord  the  now  king, 
as  for  himself,  doth  prosecute  in 
this  behalf,  cometh  before  the  just- 
ices of  our  said  lord  the  king,  assigned 
to  keep  the  peace  of  our  said  lord  the 
king,  in  and  for  the  said  county  of 
Westmoreland  ;  and  also  to  hear  and 
determine  divers  felonies,  trespasses, 
and  other  misdemeanors  in  the  said 
county  committed,  at  their  general 
quarter    sessions    of    the    peace    holden 

at  ,  in  and  for  the  said  county, 

on     ,     the     day     of 

-,    in   the year   of   the 


reign  of,  etc.,  in  his  proper  person,  and 
as  well  for  our  said  lord  the  king  as 
for  himself,  giveth  the  court  here  to 
understand  and  be  informed  that  C.  D.. 

late   of  the   parish  of  ,  in   the 

county  of  Westmoreland,  yeoman,  on. 
etc.,  at,  etc.,  aforesaid,  not  regarding 
the  laws  and  statutes  of  our  said  lord 
the  king,  but  intending  to,  etc.,  with 
force  and  arms,  etc.  (here  insert  the 
offense  with  the  same  precision  as  in 
an  indictment),  against  the  forin  of 
the  statute  in  that  case  made  and  j)ro- 
vided,  whereupon  the  aforesaid  A.  B., 
as  well  for  the  said  lord  the  king  as 
for  himself,  prayeth  the  advice  of  the 
court  in  the  premises;  and  that  the 
aforesaid    C.    D.    may    forfeit    the    sum 

of  £ ,  according  to  the  form   of 

the  statute  aforesaid,  and  that  he,  the 
same  A.  B.,  ma.v  have  one  moiety  tliere- 
of,  according  to  the  form  of  the  said 
statute;  and  also  that  the  aforesaid 
C.  D.  may  come  here  into  court,  to 
answer  concerning  the  premises,  and 
there  are  pledges  of  prosecuting,  towit, 
John  Doe  and  Kichard  Roe;  and  here- 
upon it  is  commanded  to  tlie  said  C.  IX 
that  all  other  things  nniitted,  and  all 
excuses  laid  aside,  he  be  in  his  proper 
])erson  at  the  next  general  (juartor  ses- 
sions of  the  peace  to  be  holden  for  the 
said  county,  to  answer  as  well  (o  ^hr 
said  lord  tlie  king  as  to  the  said  A.  B., 
who,  as  well  for  the  said  lord  the  king 
as  for  himself  doth  prosecute  of  and 
concerning  the  premises,  and  further 
to  do  and  receive  what  the  said  court 
shall  consider  in  this  belialf.  2  Chit. 
Cr.  L.  n. 

PKXDENCY    OF    T'KIOR    SFIT.— See 
Another   .Action    pKNniNf!. 
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r,  rfitrmaiu'c    in    Ihbt    on    Hand, 
95S 
I.     Kxcutt'    in    D<bt    nu    lioiul,    yon- 
performance  of  Condition  rrccv- 
(Unt.  J»r.8 
Kxcme  of  Non-prrformancc,  A'""- 
piti/mtnt  of  rnrcluisc  Price,  0.19 
II.     Answers,  O.IO 

A.     I't  rfonnoncc,  059 

Jhnml  of  Plaintiff's  Performance, 

WO 
Traverse  of  General  Allegation  of 

Pirforwance,  9(>0 
Exctuic   for  Non-pcrfonnan(^e.  9G0 
That  Plaintiff  Failed  To  Perform, 
Preventing  Defendant,  960 

I.     Pleas. 

A.     Plea  of  Performance  in  Covenant. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  B.  D.  S.,  his  attorney, 
conies  and  defends  th(?  wrong  and  in- 
jury, when,  etc.,  and  says  that  the  said 
plaintiff  oiiglit  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  the 
said  defendant,  because  he  says  that 
the  said  defendant  did,  etc.  (here  state 
the  performance  in  the  words  of  the 
covenant,  if  such  covenant  were  in  the 
affirmative,  and  conclude  as  follows): 
according  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  cove- 
nant of  the  said  defendant  by  him  in 
that  behalf  made  as  aforesaid,  to-wit, 
at.  etc.  (the  venue),  aforesaid.  And 
of  this  the  said  defendant  puts  himself 
upon  the  country,  etc. 

B.   D.   S.,  defts.   att>. 

Burr.  App.  359,  §652;  3  Chit.  PI.  1001. 

B.  Plea  in  Excuse  for  Non-perform- 
ance in  Covenant,  Apprentice 
Left  Service. 
Because  he  says  that  the  said  T., 
after  the  making  of  the  said  inden- 
ture, and  V)efore  the  expiration  of  the 
.second  year  of  the  said  term  of  three 
years  in  the  said  indenture  mentioned. 
to-wit,  on,  etc.,  at,  etc.  (venue),  afore- 
said, wrongfully  and  without  the  li- 
cense or  consent  of  the  said  defendant. 
deserted  from  and  left  the  service  of 
the  defendant,  and  did  not  at  any  time 
afterwards  return  thereto;  and  the  said 
defendant  further  says  that  the  said 
defendant  did  continually  from  and 
after  the  making  of  the  said  indenture 
until   the   said   T.   so   deserted   and   left 


tlie  service  of  the  said  defendant  as 
aforesaid,  find  unto  the  said  T.  sulli- 
cient  meat,  drink  and  lodging,  to  wit, 
at,  etc.  -(venue),  aforesaid,  and  did, 
during  that  time,  to-wit,  on,  etc.,  at, 
etc.  (venue),  aforesaid,  in  lieu  of  all 
other  necessaries,  pay  unto  the  said  T. 

£ — . for  the  first  year  of  the  said 

term,  and  during  the  residue  of  the 
said  term  was  jcady  and  willing  to 
have  found,  and  would  have  foupd,  him 
the  said  Y.  sullicient  meat,  drink  and 
lodging,  and  jiaid  him  tlie  other  sums 
of  money  by  the  said  defendant  stipu- 
lated to  be  paid  to  him.  according  to 
the  form  and  effect  of  the  said  inden- 
ture, and  the  said  covenant  of  the 
said  defendant  in  that  behalf,  if  he 
the  said  T.  had  not  so  deserted  from 
and  left,  or  had  returned  to  the  serv- 
ice of  the  said  defendant.  And  this, 
etc.  (conclude  with  a  verification).  3 
Chit.  PI.  1003. 

C.  Plea  of  Performance  in  Debt  on 
Bond. 

(Actio  non,  after  craving  oyer  of  the 
bond  and  condition,  and  setting  out  the 
latter.)  Because  he  saith  that  hetho 
said  defendant  did  from  time  to  time, 
and  at  all  times  after  the  making  of 
the  said  writing  obligatory,  and  the 
said  condition  thereof,  well  and  truly 
observe,  perform,  fulfil  and  keep  all 
and  singular  the  articles,  clauses,  pay- 
ments, conditions  and  agreements  _  in 
the  said  condition  of  the  said  writing 
obligatory  specified,  comprised  and 
mentioned,  in  all  things  therein  con- 
tained on'  his  part  and  behalf  to  be 
observed,  performed,  fulfilled  and  kept, 
according  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  said  condi- 
tion of  the  said  writing  obligatory. 
And  this,  etc.     3  Chit.  PI.  985. 

D,  Plea  in  Excuse  of  Performance  in 
Debt  on  Bond,  Non-performance 
of    Conelition    Precedent. 

(Actio  non,  after  craving  oyer  of  the 
bond  and  condition,  and  setting  out  the 
latter,  or,  if  the  bond  be  conditioned 
for  the  performance  of  a  covenant  in 
an  indenture,  and  the  plaintiff  has  neg- 
lected to  perform  a  condition  precedent 
therein,  then  set  forth  the  indenture, 
and  the  reference  thereto,  as  in  the 
precedent,  and  then  state  the  plaintiff's 
non-performance,  as  follows):  And  the 
said  defendant  as  to  the  said  covenant 
in  the  said  indenture  contained,  that 
he  the  said  defendant  would,  during 
the  continuance  of  the  said  demise,  re- 
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pair  and  keep  in  repair  the  said  de- 
mised premises,  -^vith  the  appurtenances, 
being  allowed  timber  in  the  rough,  suf- 
ficient and  proper  for  such  repair,  from 
time  to  time  to  be  provided  and  set 
out  by  the  said  plaintiff,  his  heirs  and 
assigns  (this  is  to  be  according  to  the 
words  of  the  particular  covenant  quali- 
fied by  the  condition  precedent),  the 
said  defendant  saith  that  at  the  time 
of  the  making  of  the  said  demise,  the 
said  premises  were  ruinous,  prostrate 
and  in  great  decay,  for  want  of  need- 
ful and  necessary  reparation  and 
amendment  thereof,  and  that  after  the 
making   of   the    said   indenture,    to-wit. 

on  the  day  of  ,  A.  D. 

-,    at,    etc.    (venue),    aforesaid, 


there  was  need  and  occasion  for  a  large 
quantity,  to-wit,  loads  of  tim- 
ber in  the  rough,  to  repair  the  said 
demised  premises,  with  the  appurte- 
nances; and  the  said  defendant  then 
and  there  requested  the  said  plaintiff  to 
allow  him  the  said  defendant  timber  in 
the  rough  sufficient  and  proper  for  the 
repair  of  the  said  demised  premises, 
with  the  appurtenances,  and  to  provide 
and  set  out  the  same  accordingly,  yet 
the  said  plaintiff  did  not,  nor  would, 
when  he  was  so  requested,  as  aforesaid, 
or  at  any  time  before  or  since,  allow 
to  him  the  said  defendant  timber  in 
the  rough  sufficient  or  proper  for  the 
repair  of  the  said  demised  premises, 
with  the  appurtenances,  or  provide  or 
set  out  the  same,  but  then  and  there 
wholly  neglected  and  refused,  and  hath 
thence  hitherto  wholly  neglected  ana 
refused  so  to  do,  to-wit,  at,  etc.  (venue) 
aforesaid;  and  the  said  defendant  fur- 
ther saith  that  he  the  said  defendant 
hath  always,  since  the  making  tlie  writ- 
ing obligatory,  well  and  truly  observed, 
performed,  fulfilled  and  kept  all  and 
singular  other  the  covenants,  articles, 
clauses,  provisos,  payments,  conditions 
and  agreements  in  the  said  indenture 
comprised  and  mentioned,  which  on  the 
part  and  behalf  of  him  the  said  de- 
fendant and  his  assigns  were  or  ought 
to  be  observed,  performed,  fulfilled  or 
kept  according  to  the  true  intent  and 
meaning  of  the  said  indenture.  And 
this.  etc.  (conclude  with  a  verification). 
3  Chit.  PI.  989. 

E.  Tlca  in  Excuxe  of  Non-pcrform- 
anre,  Non-payment  of  Purchase 
Price. 

(Actio  non.)  Because  he  says  that 
the    said    defendant     before     the    said 


• day  of,  etc.,  in  the  said  agree- 
ment mentioned,  to-wit,  on,  etc.,  at,  etc. 
(venue),  was  ready  and  willing,  and 
offered  to  the  said  plaintiff  to  produce 
a  clear  and  perfect  title  in  the  law,  of 
and  in  the  said  messuages  and  tene- 
ments, and  to  execute  a  proper  con- 
veyance thereof  to  the  said  plaintiff, 
to  hold  to  him  the  said  plaintiff',  his 
heirs  and  assigns  forever,  upon  his  the 
said  plaintiff's  paying  to  the  said  de- 
fendant  the   full  sum   of  £ ,   as 

and  for  the  purchase  money  thereof, 
whereof  the  said  plaintiff  then  and 
there  had  notice;  but  that  the  said 
plaintiff  then  and  there  required  the 
said  defendant  not  ever  to  produce  the 
same,  or  to  execute  the  said  convey- 
ance to  the  said  plaintiff,  and  the  said 
plaintiff  then  and  there  forbid  the  said 
defendant  then  or  ever  so  to  do;  and 
the  said  plaintiff  then  and  there  de- 
clared to  the  said  defendant  that  he 
would  not,  nor  did  he  ever,  pay  to  the 
said      defendant      the      said      sum      of 

£ ,  etc.,  as  for  the  said  purchase 

money,  and  the  said  plaintiff  then  and 
there  wholly  declined  and  disavowed, 
and  discharged  the  said  defendant  from 
the  carrying  of  the  said  agreement  in 
the  said  declaration  mentioned  into 
execution,  for  which  reason  and  no 
other  the  said  defendant  did  not,  upon 

or    before    the    said    day    of, 

etc.,  produce,  nor  hath  he  at  any  time 
since  hitherto  produced  a  clear  and  per- 
fect, or  other,  title  in  the  law,  of  and 
in  the  said  freehold  messuages  and  tene- 
ments, and  premises,  or  any  part  there- 
of, to  him  the  said  plaintiff,  to  hold 
the  same  to  him  the  said  plaintiff,  his 
heirs  and  assigns  forever,  according  to 
the  tenor  and  effect,  true  intent  and 
mraning  of  the  said  agreement  in  that 
bclialf,  and  this,  etc.  (conclude  with  a 
verification).      3    Chit.   PI.   989. 

n.    Answers. 

A.     P(  rformancc  hy  Defendant  (a). 

That  he  made  the  said  (articles),  and 

on  the  day  of  ,  18 — , 

delivered  the  same  to  the  plaintiff  (of 
tendered  the  same  to  tlie  plaintiff,  and 
has  ever  since  been,  and  now  is,  ready 
and  willing  to  deliver  them).  2  Abb. 
Forms  104. 

Anmvcr,  Performance   (h). 

T.     That  he  duly  performed  ."aid  con- 
tract upon   his  part  in  all  things. 

II.      That    on    the    day    of 

at  ,   he   delivered   to 


the   plaintiff    (or  otherwise    proceed   to 
Vol.  IX 


wo 


I'HUFORMANCE 


:jit«>  tlie  «ot  of  ])t'rf.iriimiu'o).     -   Abb. 
I'orms  ri3. 

B.  Answer,  Denial  of  Plaintiff' 's  Per- 

farnuiiiff. 

That  tlip  plaintiff  lius  not  performed 
tho  eontlitions  of  said  agreement  on 
his  part;  but,  on  tho  contrary,  has 
wholly  omitted  (here  may  state  breach 
ns  in  a  complaint  against  him).  2  Abb. 
Forms  104. 

C.  Anstrtr,    Traverse     of     Plaintiff's 

General  Allegation  of  Perfnrm- 
anee. 

That  the  plaintiff  has  not  duly  per- 
formed all  the  conditions  of  said  con- 
tract on  his  part,  but,  on  the  contrary 
(here  may  set  forth  particular  breach 
.IS  in  complaints;  and  if  the  provision 
broken  does  not  appear  in  the  com- 
plaint, it  may  be  stated  thus,  although 
-aid  contract  contained  a  provision,  of 
wliich  the  following  is  a  copy:  copy  of 
contract),  the  defendant  did  not,  etc. 
2  Abb.  Forms  56. 

D.  Amwer,  Excuse  for  Non-perform- 

ance. 


That  on  the 


day  of 


IS—,  and  before  the  time  for  the  de- 
fendant to  perform  said  contract  on 
his  part,  the  plaintiff  gave  notice  in 
writing  to  the  defendant  that  he  had 
determined  not  to  take  (land);  and  the 
plaintiff  abandoned  the  agreement,  and 
ever  since  wholly  failed  to  perform  it. 
2  Abb.  Forms  107. 

E.  Answer,  That  Plaintiff  Failed  to 
Perform  His  Contract,  Which 
Prevented  Defendant's  Per- 
forming. 

T.  That  at  the  time  of  making  said 
agreement  the  plaintiffs  agreed,  in  writ- 
ing, with  this  defendant,  that  in  con- 
sideration   that    he    would    deliver     to 

them,   at   their   warehouse   in  , 

the  said  quantity  of  shelled  corn,  they 
the  said  plaintiffs  would  pay  this  de- 
fendant twenty  cents  a  bushel  there- 
for, and  would  furnish  to  this  defend- 
ant a  thresher  to  thresh  said  corn  for 
one  cent  a  bushel. 

II.  That  the  said  plaintiffs  failed 
and    refused    to    furnish    said    thresher, 

though  this  defendant,  on  the  • 

day  of  ,   IS — ,   requested   them 


so  to  do;  whereby  this  defendant  was 
disabled  from  performing  his  said  con- 
tract.    2  Abb.  Forms  104. 


PERJURY. 
I.     Indictments,  !)60 

A.  On  Trial  at  Assises,  960 

B.  At  Trial  tn  State  Court,  961 

{'.     In  Affidavit  To  Hold  to  Bail,  962 

D.  In  Affidavit  for  a  Continuance,  96.3 

E.  For  Subornation  of  Perjury,  963 

F.  For  Attempt    To   Suborn,   964 
I.     Indictments. 

A.     Indictment    for   Perjury    Upon   a 

Trial  at  the  Assizes. 
Surrey,   to-wit:      The   jurors   for   our 
lady  the  queen  upon  their  oath  present 
that   heretofore,  to-wit,   at  the   (assizes 
holden    for    the    county    of    Surrey,    on 
the   thirteenth    day    of    March,    in    the 
eighth  year  of  the  reign   of  our  sover- 
eign   lady   Victoria,   at    Kingston   upon 
Thames,  in  the  said  county,  before   Sir 
J.  L.,  knight,  one  of  the  justices  of  our 
said    lady   the    queen    assigned    to    hold 
pleas  in  the  court  of  our  lady  the  queen 
before  the  queen  herself,  and  Sir  J.  B. 
B.,   knight,   one   of   the   justices   of   our 
said    lady   the    queen   of   the    bench   at 
Westminister,  justices  of  our  said  lady 
the  queen   assigned  to   take  the  assizes 
in  and  for  the  said  county  of  Surrey), 
a   certain   issue  between   one  J.  L.   and 
one  J.  W.,  in  a  certain  plea  of  trespass 
and  assault,  wherein  the  said  J.  L.  was 
plaintiff,  and  the  said  J.  W.  defendant, 
came  on  to  be  tried  in  due  form  of  law, 
and  was  then  and  there  tried  by  a  jury 
of    the    country    in    that     behalf     duly 
sworn    and    taken    between    the    parties 
aforesaid;   upon   which  said  trial  J.  S., 
late  of  the  parish  of  B.,  in  the  county 
of  S.,  laborer,  then  and  there  appeared 
as  a  witness  for  and  on  behalf  of   the 
said   J.   W.,   the   defendant   in   the   plea 
aforesaid,  and  was  then  and  there  duly 
sworn  and  took  his  corporal  oath  upon 
the  holy  gospel  of  God,  before  the  said 
Sir  J.   L.,   knight,   and   the   said   Sir  J. 
B.    B.,    knight,    so    being    such    justices 
as  aforesaid,   that   the   evidence   whicii 
he    the    said    J.    S.    should   give    to    tho 
court    there,    and    to    the   said    jury    so 
sworn  as  aforesaid,  touching  the  matter 
then  in   question  between  the  said  par- 
ties,   should    bo    the    truth,    the    whole 
truth,  and  nothing  but  the  truth    (they 
the   said   Sir  J.   L.,  knight,   and   Sir  J. 
B.  B.,  knight,  justices  as  aforesaid,  then 
and  there  having  sufficient  and   compe- 
tent   authority    to    administer   the    said 
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oath  to  the  said  J.  S.  in  that  behalf). 
And  the  jurors  first  aforesaid,  upon 
their  oath  aforesaid,  do  further  present 
that,  at  and  upon  the  trial  of  the  said 
issue  so  joined  between  the  said  par- 
ties as  aforesaid,  it  then  and  there  be- 
came and  was  a  material  question 
whether  the  said  J.  W.  assaulted  and 
beat  the  said  J.  L.  And  the  jurors  first 
aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  S.,  be- 
ing so  sworn  as  aforesaid,  not  having 
the  fear  of  God  before  his  eyes,  nor 
regarding  the  laws  of  this  realm,  but 
being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  contriving  and 
intending  to  pervert  the  due  course  of 
law  and  justice,  and  unjustly  to  ag- 
grieve the  said  J.  L.,  the  plaintiff  in 
the  said  issue,  and  to  deprive  him  of 
the  benefit  of  his  suit  then  in  question, 
and  to  subject  him  to  the  payment  of 
sundry  heavy  costs,  charges  and  ex- 
penses, then  and  there,  on  the  trial 
of  the  said  issue,  upon  his  oath  afore- 
said, falsely,  corruptly,  knowingly,  wil- 
fully and  maliciously,  before  the  said 
jurors  so  sworn  as  aforesaid,  and  before 
the  said  Sir  J.  L.,  knight,  and  Sir  J. 
B.  B.,  knight,  justices  as  aforesaid,  did 
depose  and  swear  (amongst  other 
things)  in  substance  and  to  the  ell'ect 
following,  that  is  to  say,  that  (here  set 
out  the  evidence,  namely,  the  examina- 
tion or  cross-examination  [upon  whicii- 
ever  you  mean  to  assign  the  perjury], 
together  with  the  necessary  innuendos). 
Whereas  in  truth  and  in  fact  (etc.,  etc., 
proceeding  to  assign  the  perjury;  see 
T,  C,  and  next  form).  And  so  the 
jurors  aforesaid,  upon  their  oath  afore- 
said, do  say,  etc.,  etc.;  see  I,  €,  and 
next  form).     Archb.  Or.  PI.  573. 

B.  Indictment  for  Perjury  at  State 
Court. 

"At  the  term  of  the  county  court 
began  and  held  at  Newport  within  and 
for  the  county  of  Orleans  aforesaid,  on 
the  first  Tuesday  of  February,  A.  1). 
2887,  a  certain  issue  was  joined  in  the 
aforesaid  court  in  a  certain  action  then 
and  there  ponding  in  the  said  county 
court,  which  said  action  tlie  said  county 
court  had  full  jurisdiction  to  try  and 
determine,  and  wherein  one  Isaac  Henry 
Pierson  Kowcjl,  in  his  individual  ca- 
pacity, and  the  said  Isaac  Henry  Pier- 
son  Rowell  as  surviving  partner  of  the 
late  firm  of  J.  &  H.  Kowell,  which  co- 
partnership consisted  of  the  said  F^aac 
Henrv    I'ierson    Rowell   and   one   Joseph 


Eowell,  now  deceased,  was  plaintiff, 
and  the  estate  of  one  "Warren  Fuller, 
deceased,  was  defendant;  and  that  aft- 
erwards, to-wit,  at  the  term  aforesaid 
of  the  county  aforesaid,  said  issue  came 
on  to  be  tried  in  the  due  form  of  law 
by  the  jury  of  the  country  in  that  be- 
half duly  impaneled  and  sworn  to  try 
such  issue;  and  upon  the  trial  of  afore- 
said issue,  and,  to-wit,  on  the  4th  day 
of  February,  A.  D.  1887,  one  John  W. 
Smith,  of  Berlin,  in  the  count}'  of 
Washington  and  state  of  Vermont,  did 
then  and  there  appear  and  was  pro- 
duced as  a  witness,  and  was  received 
to  give  evidence  on  behalf  of  the  said 
Isaac  Henry  Pierson  Eowell,  plaintiff 
as  aforesaid,  in  said  cause;  and  the 
said  John  W.  Smith  in  and  before  said 
court  was  then  and  there  duly  sworn 
by  the  clerk  of  the  said  court,  and  did 
then  and  there  take  his  corporal  oath 
that  the  evidence  he  the  said  John  W. 
Smith  would  give  to  the  court  and  jury 
sworn  between  the  parties  aforesaid, 
touching  the  matters  in  question  in  the 
said  issue,  should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth, 
the  said  court,  by  the  said  clerk,  then 
and  there  having  full  pov^er  and  au- 
thority by  law  to  administer  an  oath 
on  such  occasion;  and  then  and  there 
uj)on  the  trial  of  such  issue  it  became 
and  was  a  material  question  on  the 
said  issue  whether  lie,  the  said  Warren 
Fuller,  in  his  lifetime,  on,  to-wit,  the 
5th  day  of  June,  A.  D.  18.S4,  or  on  any 
other  day,  had  signed  his  the  said  War- 
ren Fuller's  name  to  and  delivered  or 
caused  to  be  delivered  unto  the  said 
Isaac  Henry  Pierson  KowoU  a  certain 
writing  or  document  in  the  words  and 
figures  following,  to-wit:  'Montpelier, 
A't.,  June  5th,  ISSJ.  I  hereby  acknowl- 
edge that  my  promissory  note  for  tho 
sum  of  ninety-seven  dollars  and  sev- 
entvfour  cents  ($07.74),  dated  Novem- 
ber" 2d,  1857,  and  payable  to  J.  &  If. 
Ivowell  or  bearer,  one  day  from  date, 
and  interest  annually,  is  not  paid,  ami 
jiromise  to  pay  the  same  on  demand. 
And  T  also  acknowledge  that  the  prom- 
issory notes  taken  by  me  from  .1.  \-  H. 
Kowell  for  collection,  and  described  in 
inv  receipt  given  for  the  same,  and 
date<l  July  Kith.  A.  D.  1S57,  have  not 
been  accounted  for  except  as  shown 
by  endorsoments  on  the  back  of  saiil 
receij>t;  and  jjromise  to  pay  on  demand 
the  amount  due  from  me  on  in'count 
of  the  .said   promissory    notes,   with   an- 
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then  and  there  feloniously,  wilfully  and 
corruPtlv   testify   and   say   in   substance 
and    effec-t,   that    he    the   said   Jolin    \V - 
Smith  was  in  the  hotel  then  called  and 
Vnown  as  tlie  'Americnn  House,'  in  the 
vill-ice    of    Montpelier,    in    the    town    ot 
AfontPelier  aforesaid,   in   the  county  of 
Washiniiton.    on    the    day    and    date    ot 
the    said    writing    or    document    herein- 
before   named  and  described;   and  that, 
-while   he  the  said  John   W.  Smith   was 
in   the   said   American   House   as   afore- 
said, said  Warren  Fuller  came  into  the 
same   room   in   said   American   House  in 
which  the  said  John  W.  Smith  then  was 
as   aforesaid,   and   that,   while   the  said 
Warren  Fuller  was  in  the  said  room  in 
said    American    House   as   aforesaid,   ho 
the  said  John   Smith  saw  said  Warreii 
Fuller   sign    his   the    said    Warren    Ful- 
ler's name  to  said  writing  or  document 
hereinbefore      named      and      described; 
whereas  in   truth  and  in   fact   the   said 
John    W.    Smith    did    not    see    the   said 
Warren  Fuller  in  said  American  House 
on  the  dav  of  the  date  of  said  writing 
or    document    hereinbefore    named    and 
described;  '  nor    did    the    said     Warren 
Fuller   sign    his   the    said    Warren    Ful- 
ler's name  to  said  w-riting  or  document 
hereinbefore    named    and    described    in 
said   American   House   or  elsewhere,   on 
the  day  of  the  date  of  said  writing  or 
document    hereinbefore   named    and   de- 
scribed, or  on  any  other  date.     And  so 
the    jurors    aforesaid,    upon    their    oath 
aforesaid,    do    say    that    the    said    John 
W\    Smith,    on    the    trial    of    the    issue 
aforesaid,   on   the   day   and  year   afore- 
said,   before    the     said     county     court, 
falsely,  maliciously,  wilfully,  knowingly 
and    wickedly,    in    manner     and     form 
aforesaid,    did   commit   wilful    and   cor- 
rupt   perjurv,     contrary    to    the    form, 
force  and  effect  of  the  statute  in  such 
cases   made   and   provided,   and   against 
the   peace    and    dignity   of   the    state." 
State  V.  Smith,  14  Cr.  L.  Mag.  74,  75. 

C.  /nJiVfrn/'nt  for  Perjury  in  an 
Affidavit  to  Hold  to  Bail. 

London,  to-wit:  The  jurors  of  our 
lady  the  queen  upon  their  oath  present 
that  J.  S.,  late  of  London,  grocer,  wick- 
edly and  maliciously  contriving  and  in- 
tending unjustly  to  aggrieve  one  J.  N., 
and  to  put  him  the  said  .L  X.  to  great 
expense,  and  also  unjustly  and  mali- 
ciously to  cause  him  the  said  J.  N.  to 


sued  out  and  prosecuted  at  the  suit  of 
him  the  said  J.  S..  on  the  third  day  of 
August,   in   tlio  ninth  year  of  the  reign 
of  our  sovereign  lady  Victoria,  at  Lon- 
don   aforesaid,    at    the    parish   of   Saint 
Duustan    in    the   West,   in   the   ward   ot 
Farin.nlon  Without,  camo  in  his  proper 
person    before    Sir    J.    P.,    knigiit,    then 
being   one   of   the  justices  of  the  court 
of  our  ladv  the  queen  before  the  queen 
herself,  arid  then  and  there  produced  a 
certain   affidavit  in  writing  of   him   the 
said   J    S.,   and   then   and   there   before 
the  said  Sir  J.  P.,  knight,  in  due  form 
of    law   was   sworn,    and   took    his^  cor- 
poral oath  upon  the  holy  gospel  of  God 
concerning    the    truth    of    the    "jatters 
I  contained  in  the   said  atRdavit   (he  the 
said   Sir  J.  P.,   knight,   then   and   there 
having   a  lawful   and   competent   power 
and    authority    to    administer    the    said 
oath  to  the  said  J.  S.  in  that  behalf) ; 
and  that  the  said  J.  S..  being  so  sworn 
as    aforesaid,    not    having   the    fear    ot 
God  before   his   eyes,  but  being  inoved 
and   seduced  by  the   instigation  of   the 
devil,    then    and    there,    upon    his    oatb 
aforesaid,    before    the    said    Sir    J-    P-- 
knight   (the  said  Sir  J.  P.,  knight,  then 
and  there   having  a  lawful  and  compe- 
tent power  and  authority  to  administer 
the  said  oath  to  the  said  J.  S.  m  that 
behalf),    falsely,    corruptly,    knowingly, 
wilfullv  and  maliciously,  in  and  by  his 
said    affidavit    in    writing,    did    depose 
and    swear    (amongst    other   things)_  in 
substance   and   to    the   effect   following, 
that  is  to  sav,  that  J.  N.  (meaning  the 
said  J    N.   above  mentioned)   was  then 
iustlv  and  truly  indebted  unto  hrm  the 
said  ^  J    S.   in   the  sum   of   tifty  pounds, 
for    goods    sold    and    delivered    by    the 
said    J.    S.    to    the    said   J.    N.,    and    at 
his  (meaning  the  said  J.  ^.'s)   request; 
as  in  and  by  the   said  affidavit   of  the 
said   J    S.   affiled   in   the   said   court   ot 
our    said    lady    the    queen    before     the 
queen   herself,  more  fully  and  at  large 
appears:     Whereas  in  truth  and  m  fact 
the    said   J.   N.,    at   the   time    the   said 
J    S.   took  his  said  oath  and  made  his 
affidavit    aforesaid,    was    not    indebterl 
to   him   the    said   J.    S.    in    the  f'm    ot 
fifty  pounds   for   goods   sold   and   deliv- 
ered by  the  said  ,L  S.  to  the  said  J.  N  ; 
and  whereas,  in  truth  and  m  fact,  the 
«aid    J     N.    was    not    then    indebted    to 
the  said  J.  S.  in  a  sum  of  fifty  pounds 
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on  any  account  whatsoever;  and  where- 
as, in  truth  and  in  fact,  the  said  J.  N. 
was  not  then  indebted  to  the  said  J.  S. 
in  any  sum  whatsoever,  on  any  account 
whatsoever.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say 
that  the  said  J.  S..  on  the  tliird  day 
of  AugTist,  in  the  year  last  aforesaid, 
at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  before  the  said  Sir  J. 
P.,  knight  (he  the  said  Sir  J.  P., 
knight,  then  and  there  having  such 
power  and  authority  as  aforesaid),  by 
his  oM-n  act  and  consent,  and  of  his 
own  most  wicked  and  corrupt  mind,  in 
manner  and  form  aforesaid,  falsely, 
wickedly,  wilfully  and  corruptly  did 
commit  wilful  and  corrupt  perjury;  to 
the  great  displeasure  of  Almighty"  God, 
in  contempt  of  our  lad}'  the  queen  and 
her  laws,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dignity. 
Archb.  Cr.  PI.  566. 

D.     Indictment    for    Fcrjurij    in    Afi- 
davit  for  Continuance. 

The  grand  jurors  of  the  county  of 
Knox,  upon  their  oath,  do  present  that 
one  George  W.  Anderson,  on  the  20th 
day  of  January,  1885,  at  the  county 
of  Knox  and  state  of  Indiana,  did  then 
and  there,  for  the  purpose  of  obtaining 
a  continuance  to  another  day,  of  the 
trial  of  a  certain  civil  action  then  and 
there  pending  before  Edward  McCris- 
soken,  a  justice  of  the  peace  of  Vin- 
cennes  township,  Knox  county,  Indiana, 
wherein  the  state  of  Indiana,  on  the 
relation  of  Ella  Walker,  was  plaintiff, 
and  said  George  \V.  Anderson  was  de- 
fendant, did  then  and  there  feloniously 
and  wilfully,  corruptly  and  voluntarily, 
make  a  certain  false  affidavit,  and  did 
then  and  there  subscribe  his  name  to 
said  aflidavit,  for  the  purpose  of  obtain- 
ing said  continuance;  and  then  and 
there  feloniously,  wilfully,  corruptly 
and  voluntarily  took  upon  himself  his 
corporal  oath,  and  was  then  and  there 
duly  sworn  that  the  contents  of  said 
afTidavit  were  true  in  substance  and  in 
fact,  which  Haid  oath  was  tiien  and 
there  administered  to  him  by  said  Ed- 
ward McrVissoken,  justice  of  the  peace 
as  aforesaid,  and  who  then  and  thero 
had  competent  authority  to  administer 
oath  in  that  behalf;  that  in  said  affi- 
davit, made  as  aforesaid,  for  tlie  pur- 
pose aforesaid,  he  the  said  George  \V. 
Anderson    did    then    and    there    say,    in 


behalf  of  himself,  who  was  then  and 
there  defendant  in  said  cause,  then 
pending  in  said  court,  under  oath: 
"Defendant  says  he  is  informed  and 
believes,  if  he  is  granted  the  time  un- 
der the  law  so  to  do,  that  he  can  prove 
by  two  men,  at  least,  residing  in  La 
Porte,  in  La  Porte  county,  in  the  state 
of  Indiana,  and  they  will  testify  that 
during  her  (Ella  Walker's)  stav  there, 
in  June  and  July,  18S4,  and  since  that 
time,  they,  each  of  said  men,  had  sexual 
intercourse  with  her,  and  that  during 
said  time  in  La  Porte  she  oecame 
pregnant,  if  at  all,  with  a  bastard 
child,  and  this  defendant  is  not  the 
father  of  said  bastard  child.  Defend- 
ant says  he  cannot  give  the  names  of 
said  men  at  this  day  nor  time,  because 
he  has  not  been  able  to  go  to  La  Porte 
to  ascertain  their  said  names  for  this 
reason:  that  on  the  8th  day  of  January, 
1885,  he  was  arrested  in  this  case,  while 
just  going  out  on  his  boat  on  a  trip, 
and  he  did  not  return  until  the  17th 
day  of  January,  1885;"  which  said 
aflidavit  was  then  and  there,  to-wit,  on 
the  2nth  day  of  January,  1885,  sub- 
scribed by  the  said  George  W.  Ander- 
son, and  sworn  to  by  him  before  Ed- 
ward IMcCrissoken,  justice  of  the  peace 
as  aforesaid.  (WTiereas,  etc.).  State 
r.  Anderson,  7  Cr.  L.  Mag.  507. 

E.  Indictment  for  Subornation  of 
Perjury. 

That  heretofore,  to-wit,  at  the  ses- 
sion of  oj'er  and  terminer  of  our  lorrt 
the  king,  holden  at  K.  in  the  county 
of  S.,  on,  etc.,  before  Sir  R.  E.,  knight, 
one  of  the  justices  of  his  majesty's 
court  of  king's  bench,  and  Sir  W.  C, 
knight,  then  one  of,  etc.,  then  justices 
of  our  said  lord  the  king,  assigned,  etc. 
(sot  out  commission  of  oyer  and  ter- 
miner), by  the  oath  of  K.  V..  es(|uire, 
etc.  (the  names  of  the  griind  jury), 
good  and  lawful  men  of  the  counfv 
aforesaid,  then  and  thero  sworn  and 
charged  to  inquire  for  our  said  lord  tho 
king,  for  the  liodv  of  the  counfv  afore- 
said, it  w:is  presented  in  manner  and 
fiirm  following,  to-wit  (here  set  out 
the  indictment).  Wherefore  tlie  sheriff 
of  the  count.v  aforesaid  was  command- 
ed not  to  omit,  for  any  liberty  in  his 
bailiwick,  but  to  take  the  said  G.  D. 
to  answer  the  premises,  which  said  in- 
dictment the  above  named  justices  of 
our  said  lord  the  king,  afterwards,  to- 
wit,  at  the  d'-livery  of  the  gaol  of  onr 
said  lord  the  king,  holden   for  the  said 
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lioforc  tJu*  afon'sniil  Sir  M 
Sir  W.  C,  knight,  niui  otliers,  tlioir  as- 
-■'iMatos,  then  jvisticos  of  our  said  lord 
hi'  kinp  assijjnod  to  doliver  his  said 
^aol  of  the  prisoners  tlioroin,  ete.;  and 
afterwards  at  the  same  delivery  of  tiio 
saitl  gaol  of  onr  saici  lord  tlie  kiii^;, 
held  for  the  county  afore>»aid,  iit.  etc., 
aforesaid,  in  the  said  founty,  on  the 
said,  eto.,  before  the  said  justices  of 
our  said  lord  the  king,  and  otiier  their 
a-sociates  aforesaid,  came  the  said  (.'. 
1).  in  the  custody  of  T.  0.,  esquire. 
sheriff  of  the  county  aforesaid,  in  wiiose 
custody  in  the  said  gaol  for  the  cause 
aforesaid,  he  had  been  before  com- 
mitted, being  brought  to  tiie  bar  here 
in  his  proper  person,  who  was  com- 
mitted to  the  said  sherilV,  and  forth- 
with concerning  the  premises  in  the 
-;iid  indictment  above  specified  and 
.  iiarged  on  him  as  above,  being  asked 
iu  what  manner  he  would  be  tried,  the 
said  .1.  G.  said  he  was  not  guilty  there- 
of, and  concerning  which,  for  good  and 
ill,  he  did  put  himself  upon  his  count ly, 
upon  which  said  issue  such  proceedings 
were  had,  that  afterwards,  to-wit,  on 
the  said  delivt-ry  of  the  said  gaol  of 
our  said  lord  the  king,  so  held  as  afore- 
said, a  certain  trial  was  held  by  a  ,iury 
of  the  said  county,  taken  between  our 
said  lord  the  king,  and  the  said  C.  D., 
as  by  the  record  thereof  doth  more 
fully  appear,  upon  which  said  trial  evi- 
dence was  given  on  behalf  of  our  said 
lord  the  king,  that  the  felony-  and  rob- 
bery in  the  said  indictment  above  speci- 
fied was  committed  by  the  said  ('.  D. 
about  half  an  hour  after  six  in  the  aft- 
ernoon, on  the  fourth  day  of  June,  in 
the  eighth  year,  etc.  And  the  .jurors, 
etc.,  now  here  sworn  and  charged  to 
inquire  for  our  said  lord  the  king,  for 

the  body  of  the  said  county  of ■ 

upon  their  oath  aforesaid,  do  further 
present  that  A.  B.,  late  of.  etc.,  being 
a  person  of  wicked  and  evil  mind  and 
disposition,  and  devising  and  intending 
as  much  as  in  him  lay  to  prevent  the 
due  course  of  law  and  justice,  and  to 
cause  and  procure  the  said  C.  D.  to 
be  entirely  acquitted  of  the  said  felony 
and  robbery  charged  on  him,  and  by 
the  said  indictment  to  escape  unpun- 
ished for  the  same,  did,  before  the 
said  trial,  to-wit.  on.  etc.,  at,  etc.,  un- 
lawfully and  wickedly  solicit,  incite 
and  endeavor  to  persuade  one  E.  F.  to 
appf-ar   as    a    witness   on    the    said   trial 


M»  as  .-1  foresaid  liad,  for  and  on  the 
behalf  of  the  said  ('.  1).,  and  on  the 
said  trial  falsely  to  depose,  sa.y  and 
give  in  evidence  upon  his  oath,  to  the 
jury  of  the  county  aforesaid,  that  the 
said  C.  1).  carried  a  suit  of  clotlies  on 
the  fourth  day  of  June  last  (meaning 
the  fourth  day  of  .Tune,  in  the  eighth 
year,  etc,  the  day  on  which  the  said 
felony  and  robbery  in  the  said  indict- 
ment above  specified  were  proved  as 
aforesaid  to  have  been  committed)  to 
the  said  C.  D.  at  his  lodgings  (meaning 
the  lodgings  of  liiin  the  said  C  D.), 
at  the  (Queen's  Head  in  the  Ship  Yard 
(meaning  Ship  Yard,  in  the  county  last 
aforesaid),  between  four  and  five 
(meaning,  etc.)  in  the  afternoon  of  the 
same  day.  and  that  he  the  said  E.  F. 
stayed  there  an  hour,  and  that  the  said 
C.  D.  was  then  sick,  and  did  not  buy 
his  clothes,  whereas  in  truth  and  in 
fact  the  said  E.  F.  did  not  go  to  the 
said  C  D.  on  the  fourth  day  of  June, 
in  the  year  last  above  mentioned,  at 
any  time  in  the  same  day,  at  the 
Queen's  Head  in  the  S.  Yard,  afore- 
said, or  at  any  other  place  whatsoever, 
on  any  account  whatsoever,  and  where- 
as in  truth  aud  in  fact,  at  the  time 
when  the  said  A.  B.  did  so  solicit,  in- 
cite and  endeavor  to  persuade  the  said 
E.  F.  to  give  such  evidence  upon  his 
oath  as  aforesaid,  he  the  said  A.  B. 
well  knew  that  he  the  said  E.  F.  would 
not  give  his  evidence  according  to  the 
truth,  and  that  the  same  evidence  so 
to  be  given  w-as  false,  feigned  and 
altogether  fictitious,  to  the  evil  exam- 
ple, etc.,  and  against  the  peace,  etc. 
2  Chit.  Cr.  L.  478. 

F.  Indictment  for  Attempt  to  Suborn 
Perjury. 

Shropshire.  The  jurors  for  our  lord 
the  king  upon  their  oath  present  that 
at  the  assizes,  etc.  (here  state  the  cap- 
tion of  the  assizes  holden  at  Shrews- 
bury, and  that  there  was  an  issue  be- 
tween A.  B.  and  C.  D.).  And  the 
jurors  aforesaid,  now^  here  sworn,  on 
their  oath  aforesaid,  do  further  present 
that  before  the  trial  of  the  said  issue, 
and  during  the  time  the  same  was  de- 
pending, to-wit,  on,  etc.,  A.  B.,  late 
of,  etc.,  not  having,  etc.,  but  being 
moved  and  seduced,  etc.,  and  wickedly 
contriving  and  intending,  as  much  as 
in  him  lay,  to  prevent  justice  and  per- 
vert the  due  course  of  law,  and  mind- 
ing and  intending  unjustly  to  aggrieve 
the    said    C.    D.,    the    defendant    above 
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liamed,  and  wickedly  to  cause  and  pro- 
cure the  said  C.  D.  to  be  convicted  of 
the  premises  alleged  against  him  in  the 
said  issue,  and  thereby  to  subject  him 
to  the  payment  of  great  sums  of  money 
for  damages  and  costs,  to  be  recovered 
against  him  in  the  suit  then  in  ques- 
tion between  him  and  the  said  A.  B. 
as  aforesaid,  then  and  there,  to-wit,  on 
the  same  day  and  year  last  aforesaid, 
at,  etc.,  aforesaid,  did  unlawfully-  and 
wickedly  solicit,  instigate,  and  as  much 
as  in  hen  laj*,  endeavor  to  persuade 
one  E.  F.,  spinster,  to  be  and  appear 
as  a  witness,  on  the  part  and  behalf 
of  the  said  A.  B.,  the  plaintiff  afore- 
said, at  the  trial  of  the  said  issue  so 
as  aforesaid  joined,  and  upon  the  same 
trial,  falsely  to  swear  and  give  in  evi- 
dence to  and  before  the  jurors  of  the 
said  jury  so  sworn  and  taken  between 
the  said  parties  to  try  the  said  issue 
aforesaid,  of  and  concerning  the  prem- 
ises alleged  by  the  said  A.  B.  against 
him  the  said  C.  D.  in  the  said  issue, 
in  substance  and  effect  following,  that 
is  to  say,  that  the  face  of  the  said  A. 
B.  was  blue  after  the  blow  (meaning  a 
supposed  blow  alleged  in  the  declara- 
tion of  the  said  A.  B.),  contained  in 
the  said  issue  to  have  been  given  and 
struck  by  the  said  C.  D.,  the  defendant 
aforesaid,  in  and  upon  him  the  said 
A.  B.,  whereas  in  truth  and  in  fact  the 
face  of  the  said  A.  B.  was  not  blue, 
nor  any  ways  changed  in  color  by  rea- 
son of  any  blow  he  had  received  from 
the  said  C.  D..  nor  did  he  the  said 
C  D.  ever  assault  the  said  A.  B.,  or 
give  him  the  said  A.  B.  any  blow  so 
as  to  cause  the  face  of  the  said  A.  B. 
thereby  to  become  blue  or  any  ways 
changed  in  color;  but  in  truth  and  In 
fact  the  said  A.  B.,  at  the  time  she 
solicited,  instigated,  and  endeavored  to 
persuade  the  said  E.  F.  to  swear  and 
give  in  evidence  as  aforesaid,  had 
caused  tlie  face  of  him  the  said  A.  Fi. 
to  be  stained  with  ink.  to-wit,  at,  etc., 
aforesaid,  and  he  the  said  A.  B.  did 
thereupon  then  and  there  tell  the  suiil 
E.  F.  that  he  the  said  E.  F.  might 
safely  swear  the  face  of  the  said  A.  B. 
was  blue  after  the  blow  in  contempt, 
etc.,  in  manifest  subversion  of  justice, 
to  the  evil  and  pernicious  oxanipir  of 
all  others,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and 
dignity.     2  Chit.  Cr.  L.  482. 


PERPETUATION  OF   TESTIMONY. 

I.  Bill  To  Perpetuate  Testimony,  [u;:, 

II.  Under  Statutes,  966 

A.  Affidavit   for  Order  for  Examina- 

tion, 966 

B.  Affidavit  for  Order  for  Hxamina- 

Hon,  Suit  Not  Pending,  966 
r.     Order  for  Examination,  966 

I.     Bill  To  Perpetuate  Testimony. 

Humbly  complaining,  showeth  unto 
your  honors  your  orator,  A.  B.,  of,  etc., 
that  C.  D.,  late  of,  etc.,  deceased,  be- 
fore and  at  the  time  of  making  his 
will  hereinafter  mentioned,  was  seized 
in  fee  of  and  in,  divers  freehold  estates, 
which  are  hereinafter  more  fully  men- 
tioned and  described;  and  the  said  C.  D. 
being  so  seized  as  aforesaid,  and  being 
of  sound  and  disposing  mind,  memory, 
and  understanding,  duly  made  and  pub- 
lished   his   last    will    and    testament    in 

writing,  bearing  date  the  day 

of   ,    signed    by    him,   the    said 

0.  D.,  and  subscribed  and  attested  ac- 
cording to  law;  and  which  said  will 
with  the  attestation  thereof,  is  in  the 
words  and  figures  following,  that  is  to 
say  (set  out  the  will  and  the  attesta- 
tion verbatim),  as  by  the  said  will  and 
tlie  attestation  clause  thereof,  reference 
being  thereto   had,  will   appeai. 

And  your  orator  further  showeth  un- 
to your  honors,  that  the  said  C.  D. 
departed  this  life  on  or  about  the 
day  of  ,  without  hav- 


ing revoked  or  altered  his  said  will, 
leaving  ills  brother  K.  D.,  of,  etc.,  the 
d(-fondant  lioreinafter  named,  liis  heir- 
at-law;  and  upon  the  deatli  of  the  said 
testator,  your  orator,  under  and  by 
virtue  of  the  said  will,  entered  upon 
and  took  possession  of  all  the  said 
freehold  estates  thereby  devised  to  your 
orator  for  life,  and  your  orator  is  miw 
in  possession  thereof.  And  your  orator 
hoped  that  no  disputes  wouM  have 
arisen  respecting  the  devises  containid 
in  the  said  will,  or  the  validity  there 
of.  But  now  so  it  is,  etc,  the  said 
K.  D.  pretends  that  the  said  will  is  void 
and  ineffectual;  and  althougli  he  will 
not  dispute  the  validity  thereof  dur 
ing  the  lives  of  the  subscrihing  wit- 
nesses thereto,  yet  he  threatens  and  in- 
tends tr)  do  so  when  they  are  dead,  so 
tliat  your  orator  may  be  deprived  of 
their  testimony. 

And    your    orator    further     showeth, 
that    all    of    the    said    subscribing    wit- 
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nossi's  arc  upwards  of  seventy  years 
of  nno  anil  in  feeMo  health  (or  are 
about  to  depart  fron\  the  oonimon- 
wealth  or  state),  aiul  that  your  orator 
fcnrs  the  testimony  of  the  said  wit- 
nesses may  be  lost  by  their  death 
(or  departure  from  the  commonwealth 
or  state)  before  the  cause  can  be  in- 
vestigated in  a  court  of  law. 

In  consideration  whereof,  etc.,  and 
that  your  orator  may  be  at  liberty  to 
havo  the  several  subsoribinfi  witnesses 
to  said  will  examined,  and  that  your 
orator,  if  necessary,  may  have  a  com- 
mission or  commissions  for  the  exami- 
nation of  the  said  subscribing  witnesses 
to  the  said  will,  to  the  end  that  their 
testimony  may  be  preserved  and  per- 
petuated"; and  that  your  orator  may 
be  at  liberty  to  read  and  make  use 
of  the  same  on  all  future  occasions,  as 
he  shall  be  advised.  Mav  it  please  your 
honors,  etc.  3  Dan.  Ch,  PI.  &  Pr.  (Per- 
kins' ed.)  2075. 
IL     Under  Statutes. 

A.  Affliiaiit  for  Order  for  Examina- 
tion of  Witnesses  Where  Suit 
Pending. 
(Kings)  county,  ss.:  A.  B.  of  the 
(city  of  Brooklyn  in  the  said  county) 
being  duly  sworn,  deposes  and  says, 
that  he  is  a  party  to  a  suit  actually 
pending  in  the  (supreme  court  of  this 
state),  in  which  he  is  jilaintiff  (or  de- 
fendant), and  one  C.  i).  is  defendant, 
(or  plaintiff),  concerning  (state  briefly 
the  cause  of  action)  and  that  the  tes- 
timony of  I.  J.,  of  (residence  of  wit- 
ness), within  this  state,  is  material  and 
necessary  to  the  prosecution  (or  de- 
fense), of  such  suit.  Sworn,  etc.  Burr. 
App.   501,    §1014. 

B.  Affidavit  for  Order  for  Examina- 
tion of  Witnesses  Where  Suit 
Not  Pending. 
(Kings)  county,  ss.:  A.  B.,  of,  etc., 
being  duly  sworn,  deposes  and  says,  that 
he  has  good  reason  to  expect  to  be 
made  a  party  to  a  suit  in  the  (supreme 
court  of  this  state);  and  that  the  tes- 
timony of  I.  J.,  of  (residence)  is  mate- 
rial and  necessary  to  the  prosecution 
(or  defence),  of  such  suit;  and  de- 
ponent further  says,  that  the  party  ex 
pected  to  be  adverse  to  this  deponent, 
to-wit,  C.  D.,  resides  within  this  state, 
and  is  of  full  age.  Sworn,  etc.  Burr. 
App.  502,   §1014a. 

C.     Order    for    Examination    of     Wit- 

nefises  To  Perpetuate  Testimony. 

I  do  herebv  order  that   I.  .]..  the  witr 


ness  within  (or  mIh.vc)  named,  be  ex- 
amined before  me,  u|mpii  tlie  witliin  (or 
above)  application;  .in'l  1  hereby  ap- 
jioint    the    <1;'V     •'*'     


next  (or  instant),  at  my  oflice  in,  etc., 
for  the  time  and  place  of  such  examina- 
tion.    Dated,  etc. 

(Officer's  signature.) 

Burr.  App.  543,  §1071. 
PERSONATv  INJURIES.— See  lN.niRiKs 

TO  Pkrsons. 
PETITION     (A     PLEADING).   —  See 

Declaration  and  Complaint. 


A. 

B. 

C. 

III. 


PETITIONS. 

I.  General  Fonn,  iHis 

II.  Captions,  9(58 
Of  Preliminary  Petition  lo  Court, 

968 
Of  Preliminary  Petition  to  Judfje, 

968 
Of  a  Paper  in  a  Proceeding  Pcnd- 

iiifi.   Not   in   Action,   968 
Verification  of  a  Petition,  968 

CROSS-REFERENCE^: 
Bankruptcy  Proceedings  : 

Debtor's  Petition   and  Schedules; 
Partnership   Petition; 
Creditor's    Petition; 
Petition  and  Order  for  Sale  by  Auc- 
tion  of  Real   Estate; 
Petition    and   Order    for   Redemption 

of  J'roperty  Prom  Lien; 
Petition   and^  Order  for  Sale   Subject 

to  Lien; 
Petition  and  Order  for  Private  Sale; 
Petition   and  Order  for  Sale   of  Per- 
ishable I'roperty; 
Petition  for  Removal  of  Trustee; 
Bankrupt's  Petition  for  Discharge; 
Petition    for     Meeting     To     Consider 
Composition. 
Cross-Bill: 

Petition  To  Use  Depositions  in  Cross- 
Cause. 
Decedents'  Estates: 

Petition    To    Compromise    Claim    Due 

Estate; 
Petition    for    Order    To    Pay     Claims 

Against  Estate; 
Petition   for   Leave   To   Convey   Real 

Estate   of   Deceased; 
Petition   To  Reopen  Account. 
Discovery : 

Petition    for    Order    Requiring    Pro- 
duction  of   Documents. 
Dismissal,   Discontinuance   and   Non- 


suit : 

Petition      Stating      Nonsuit,      Action 
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Without  Consent  of  Part  of  Plain- 
tiffs. 
Divorce : 

Petition  for  Alimony  and  Expenses; 

Petition  for  Custody  of  Minor  Chil- 
dren. 

Dowt:r,  Proceedings  To  Recover: 
Petition  for  Admeasurement  of '  Dow- 
er. 

Ejectment  : 

Petition    for   Order   To    Stay    Waste. 
Eminent  Domain: 

Petition  for  Condemnation  of  Land 
for   Railroad    Bridge; 

Petition,  Acquiring  Land  for  Rail- 
road; 

Petition  To  Condemn  Right  of  Way 
Across  Tracks  of  Another  Com- 
pany; 

Petition  To  Condemn  Certain  Lots 
for  State   Capitol; 

Statement  of  Petition  for  Condemna- 
tion  for   Telegraph   Line; 

Statement    of    Object     of     Improve- 
ment, Petition  for  Condemnation. 
Equity    Jurisdiction    and    Procedure: 

Petition  for  Leave  To  Withdraw 
Replication   and  Amend  Bill; 

Petition  To  Amend  Bill  by  Adding 
Defendant; 

Petition  To  Amend  Bill  Requiring 
Further  Answer; 

Petition  To  Amend  Bill  Not  Requir- 
ing  Further   Answer; 

Petition  bv  Plaintiff  To  Dismiss  His 
Bill  With  Costs; 

Petition  for  Leave  To  File  Bill  of 
Review  on  Ground  of  Discovery  of 
New    Matter; 

Petition  To  Withdraw  Plea  or  Do- 
murrer; 

Petition  That  Feme  Covert  May  .\n- 
swer  Separate  From  Tier  IIusban<l; 

Petition   To   Enter  Decree   Nunc   Pro 
Tunc. 
Guardian  Ad  Litem: 

Petition  for  Guardian  Ad  Litem  of 
Infant  Plaintiff  Over  Fourteen; 

Petition  by  General  Guardian,  or 
Relative,  or  Friend,  for  Appoint- 
ment of  Guardian  Ad  Litem  for 
Infant  Plninfiff  Under  Fourteen; 

Petition  by  Infant  Defendant  for  the 
Appointment  of  a  Guardian  Ad 
Litem; 

Petition  for  Guarrlinn  Ad  Litem  by 
Relative  or  Friend  of  Infant  De- 
fendant; 

Petition  for  Guardian  Ad  Litem  in 
Case    of   Publiration; 


Petition  To  Assign  Guardian  Ad 
Litem  by  Infant  Defendant; 

Petition  for  Appointment  of  a  Guard- 
ian  Ad   Litem   for  Infant   Defend- 
ant  by   Plaintiff. 
Guardian  and  Ward: 

Petition  for  Appointment  of  a  Gen- 
eral   Guardian; 

Petition  for  Leave  To  Transfer  Fund 
to  Non-resident  Guardian; 

Petition  for  Leave  To  Sell  Real  Es- 
tate for  Support  and  Education  of 
Infant; 

Petition  for  Leave  To  Mortgage  In- 
fant's   Real    Estate; 

Petition,    Action    To   Set   Aside    Sale 
of   Real    Estate,   Insufficient   Price, 
No   Confirmation. 
Habeas  Corpus: 

Petition   for  Habeas   Corpus; 

Petition  for  Habeas  Corpus,  Pris- 
oner Unable  To  Furnish  Copy  of 
Proceedings; 

Petition  for  Habeas  Corpus  Where 
Prisoner  Is   Ignorant   of  Cause; 

Petition  for  Habeas  Corpus  To  Ob- 
tain  Custody   of  Infant    (a,   b); 

Petition  for  Habeas  Corpus  by  Third 
Person   on   Behalf   of   Prisoner; 

Petition  Where  It  Is  Feared  That 
Person  May  Be  Carried  Out  of  the 
State,  or  Suffer  Some  Injury  Be- 
fore Writ   Can   Issue; 

Petition   for   Habeas   Corpus  by  One 
Committed  by  Legislative  Body. 
Infants: 

Petition  for  Appointment  of  Guard- 
ian for  Infant   Defendant; 

Petition    for    Appointment     of     Pro- 
chein  Ami   for  Infant   Plaintiff. 
Insane  Persons: 

Petition  for  Inquest  of  Insanity; 

Petition  for  Commitment  of  Insane 
Person; 

Petition   for  Guardian   for  Insane; 

Petition  for  Guardian  of  Insane  Per- 
son   Where    Apjiointeo    Has    Failed 
To   Qualify. 
Interstate  Commerce  Commission: 

Complaint  Against  Joint  or  Connect- 
ing Carriers; 

Complaint    Against   a  Single  Carrier. 
Intervention: 

Petition  i)y  Landlord  To  Bo  Made 
Defendant  in    Ejectment; 

Petition  liy  Owner,  Goods  Seized  on 
Attachment; 

Petition  for  Intervention  by  Execu- 
tion Greditor,  Suit  Against  Levy- 
ing  OtTicer. 
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Manuamis: 

Petition  for  Writ.  To  l>ra\v  War- 
rant ; 

Tetition  for  Writ  of  Mamlanius  Ho 
quiring  Payment   to   Seliools; 

Petition  for  Writ  To  Deolare  Kelator 
Kleetod  to  Ofiice; 

Petition  by  Attorney-General  for 
Writ  Rrciuirinj;  Stopi)ing  of  Trains 
at    Particular  station. 

>'k   Kxkat: 

Application  for  Ne  Exeat  by  Peti- 
tion. 

I'ARTITION  : 

Petition  for  a  I'artitiou; 
Petition   To  Be   Admitted   a   Defend- 
ant  in  Partition; 
Petition   for   Appointment   of  Guard- 
ian in  Partition. 
I'aupers  : 

Petition  of  PlaintiflP  To  Be  Admitted 
To  Sue  or  Defend,  In  Forma  Pau- 
peris; 
Petition    for    Admission    To    Sue    In 
Forma    Pauperis. 
i*ROBATE  OF  Wills: 

Petition   To   Revoke  Probate. 
Receivers: 

Receiver's    Petition    for     Leave     To 

Sell; 
Petition   for  Receiver's  Discharge. 
Removal  of  Causes: 

Petition    for    Removal     Into     United 
States  District   Court. 
RE\avoE : 

Petition  hy  Receiver  or  Assignee  of 
Plaintiff 's    Title,    To    Revive    Ac- 
tion in  His  Oven  Name; 
Petition,  After   Marriage,   of  Female 
Plaintiff,  Filed  by  Husband  To  Re- 
vive in  Joint  Names; 
Petition    by     Executor,     Administra- 
tor or  Heir  of  Deceased   Plaintiff; 
Petition    by    Surviving    Plaintiff     To 
Compel  Representative  To  Revive; 
Petition  by  Defendant  To  Revive  Ac- 
tion, Plaintiff  Dead. 
Search  and  Seizure: 

Petition    To    Return    Private    Papers, 
Books  and  Other  Property   Unlaw- 
fully Seized. 
SrRvicE  OK  Process  and  Papers: 

Petition    for   Appointment    of  Guard- 
ian  Ad  Litem   for  an   Infant  After 
Publication    of    an    Order    To    Ap- 
pear. 
I.     Petition,  General  Form. 
(Title  if  action   is  7)ending.) 
To   the    honorable    (the   justices   of   the 
supreme    court    of   .judicature    of    the 
people   of  the   state   of ). 


The    petition    of    A.    H.    of    ■ 

(residence  and  occujiation)  respectful- 
ly   siiovveth: 

That    (body    of    petition). 

Your  petitioner  therefore  prays  your 
lioiuirs    that    (relief   desired). 

And    vour   petitioner   will   ever   pray. 

A.  B. 
(Jurat.)  A.   B. 

Sworn,  etc.  Burr.  App.  546,  §1079; 
L'    Arclib.    Forms    515. 

II.  Captions. 

A.  Caption    of    a    Prcliminanj     Peti- 

tion to  the  Court. 

To    the    supreme    court    of    the    state 

of  (or  other  court,  giving  its 

full   official   designation). 

The  petition  of ,  of  the  city 

of   ,   shows.      1    Abb.   Forms  2. 

B.  Caption    of    a    Preliminary     Peti- 

tion to  a  Judge. 

To  Hon.  ,  one  of  the  jus- 
tices of  the  supreme  court  of  the  state 
of  (or  other  court  or  magis- 
trate, as  above). 

The  petition  of  (etc.,  as  above).  1 
Abb.   Forms   2. 

C.  Caption  of  a  Paper  in  a  Proceed- 

ing Pending,  Not  an  Action. 

Supreme  court,  county  of  .  In 

the  matter  of  the  application   of  A. 
B.,   an   infant   (or  other  description). 
The  petition  of   (etc.,  or  other  intro- 
duction   appropriate    to    the    character 
of  the  paper).     1  Abb.  Forms  2. 

III.  Verification  of  Petition. 


of 


(and 


of 


severally)   being  duly  sworn 

says     (each    for    himself)     he    is    an 
agent    of   the   plaintiff    (or   other   de- 
scription   of    the    deponent). 
That    he    has    read    (or,    heard    read) 
the    foregoing    petition    subscribed    by 
him,   and   knows    the   contents   thereof; 
and   that   the  same   is   (or,   where   such 
papers  are  annexed,  and  that  the  same 
and  the  accounts  and  inventories  here- 
unto   annexed    arc)     true    of    his     own 
knowledge,    except    as    to    the    matters 
therein   stated   on   information   and  be- 
lief   and    as    to    those,    matters    he    be- 
lieves it  (or,  them)  to  be  true,    1  Abb. 
Forms  8. 


PHYSICAL  EXAMINATION. 

Order   for  Physical  Examination. 
"Supreme    Court,    New    York     county. 
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Emma    Bell,    plaintiff,    against   Jacob 

Litt,    defendant. 

"On  reading  the  affidavit  of  Jacob 
Litt,  verified  the  29th  day  of  Sep- 
tember, 1896,  and  upon  all  the  plead- 
ings and  proceedings  herein,  now,  on 
motion  of  Burr  &  Delacy,  attorneys 
for  the  defendant,  it  is  ordered  that 
Emma  Bell,  the  plaintiff  herein,  at- 
tend' before  Thomas  L.  Feitner,  Esq., 
counsellor  at  law,  who  is  hereby  ap- 
pointed referee  herein,  at  his  office, 
No.  56  Wall  street,  in  the  citj'  of  New 
York,  on  the  27th  day  of  October, 
1896,  at  two  o'clock  in  the  afternoon 
thereof,  and  at  such  other  times  and 
places  as  the  said  referee  may  appoint, 
and  that  she  submit  to  an  examina- 
tion concerning  the  matters  relevant 
to  the  allegations  of  the  complaint;  and 
it  is  further  ordered  that  at  the  same 
time  and  place  the  said  plaintiff  sub- 
mit herself  for  a  physical  examination 
as  to  the  nature,  character,  and  extent 
of  her  injuries,  as  set  forth  in  her 
said  complaint,  to  Dr.  Mary  Putnam 
Jacobi,  a  physician  of  No.  156  W. 
34th  street,  in  the  city  of  New  York, 
who  is  hereby  appointed  to  make  such 
examination,  and  that  thereupon  the 
testimony  of  said  physician  relative  to 
said  examination  be  taken  on  behalf 
of  the  defendant  and  reduced  to  writ- 
ing by  the  said  referee.  Service  of  a 
copy  of  this  order  and  the  accompany- 
ing affidavit  shall  be  made  on  the  de- 
fendant and  upon  her  attorncvs  on  or 
before  the  22d  day  of  October,  1896. 
Dated  New  York,  October  7th,  1896. 
Chas.  F.  MacLean,  J.  S.  C."  Bell  v. 
Litt,  12  App.  Div.  626,  42  N.  Y.  Supp. 
112. 


PHYSICIANS  AND  SURGEONS. 

I.  Declaration   as   Surgeon,    and     for 

Medicines,  U('>U 

II.  Complaint   Against     Surgeon     for 

Maltreatment,  itT't 

in.     Complaint,   Negligently   Perform- 
ing Operation,  07<i 

rv.      Indictment   for   Practicing  With- 
out License,  970 

V.  Information   for   Practicing  With- 

out License,  970 

VI.  Indictment,    Illegal     Practice     of 

Medicine,  Failure  To  Record  Cer- 
tificate, 971 


CROSS-REFERENCE: 
Paupers  : 

Complaint  Against  Town  for  Medical 
Services   to   Pauper. 

I.  Declaration  as  Surgeon  and  for 
Medicines. 
The  indebitatus  count,  inserting 
these  words,  "for  the  work  and  labor, 
care,  diligence,  journeys,  and  attend- 
ance of  the  said  plaintiff  by  the  said 
plaintiff  before  that  time  done,  per- 
formed, and  bestowed,  as  a  surgeon  and 
apothecary  for  the  said  defendant,  and 
at  his  special  instance  and  request,  in 
and  about  the  healing  and  curing  of 
the  said  defendant  and  divers  other 
persons  of  divers  diseases,  disorders 
and  maladies  under  which  the}'  had 
before  then  respectfully  labored  and 
languished,  in  and  about  the  endeavor- 
ing to  heal  and  cure  the  said  defendant 
and  divers  other  persons  of  divers 
other  diseases,  disorders  and  maladies 
under  which  they  had  before  then  also 
respectively  labored  and  languished, 
and  for  divers  medicines,  chattels  and 
other  necessary  things  before  that 
time  found  and  provided,  administered, 
delivered,  and  applied  by  the  said 
plaintiff  on  those  occasions,  for  the  said 
defendant  and  at  his  like  special  in- 
stance and  request;  and  being  so  in- 
debted," etc.  The  quantum  meruit 
thereon  is  by  inserting  as  follows, 
"had  before  thai  time  done,  per- 
formed, and  bestowed  other  his  work 
and  labor,  care,  diligence,  journeys,  and 
attendance  as  a  surgeon  and  apothe- 
cary, in  and  about  the  healing  and 
curing  of  the  said  defendant  and  divers 
other  persons  of  divers  other  diseases, 
disorders  and  maladies  under  which 
they  had  before  then  respectively  la- 
bored and  languished,  and  also  in  and 
about  the  endeavoring  to  heal  and  cure 
the  said  defendant  and  dixi-rs  otlier 
persons  of  divers  other  diseases  and 
disorders  under  which  they  had  before 
then  also  respectively  labored  and  lan- 
guished, and  had  also  at  the  like  spe- 
cial instance  and  *  request  of  the  said 
defendant,  before  that  time  found  and 
provided,  administered,  delivered  and 
applifvl  divers  other  medicines,  chat- 
tels, and  necessary  things  on  those  last- 
mentioned  occasions  for  I  lie  said  de- 
fendant, he  the  said  defen>i:int  under- 
took," etc.  (Add  counts  for  work  and 
labor,  and  journeys,  for  goods  sold, 
money  paid,  account  sf.ntcd,  and 
breach.)     2  Chit.  PI.  8:j 
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II.     Complaint    Against    Surgeon    for 
Maitreatmout. 

I.  Tliat  till'  dt'fondant,  being  a  sur- 
geon, tlio  I'laiiitilT,  at  ,  in  tho 

month    of ,    18 ,    employed 

him  as  such  (to  set  and  heal  the  leg 
of  tho  plaintiff,  which  was  broken), 
ami  for  that  purpose  he  undertook  as 
a  surgeon  to  attend  and  caro  i'or  the 
j)laiiitilT. 

II.  That  the  defendant  so  negli- 
gently and  unskilfully  conducted  him- 
self (in  setting  and  attempting  to 
heal,  the  same,  as  to  bring  on  inflam- 
mation, and.  make  it  necessary  to  have 
the  leg  of  the  plaintiff  amputated). 

III.  That  by  reason  of  the  defend- 
ant's said  negligence,  the  plaintiff  was 
made    sick,    and    kept    from    attending 

to    his    business    for   months, 

and  was  put  to  great  expense,  and  has 
been,  and  still  is,  disabled  from  at- 
tending to  his  said  business,  to  the 
damage  of  the  plaintiff  dol- 
lars.     1    Abb.   Forms   362. 

HL  Complaint,  Negligently  Peform- 
ing  an  Operation. 
"Die  said  John  O'llara,  plaintiff', 
complains  of  the  said  Osceola  O.  Wells, 
defendant,  and  for  cause  of  action  says: 
That  the  said  plaintiff,  before  and  at 
the  times  hereinafter  mentioned,  had 
had  the  bone  and.  ligaments  of  his 
left  arm  broken  and  fractured  and  dis- 
placed, and  that  the  said  defendant  was 
a  physician  and  surgeon,  practicing  as 
such  in  the  city  of  Beatrice,  Gage  coun- 
ty, Nebraska;  that  on,  to-wit:  the  3()th 
day  of  October,  A.  D.  1878,  the  said 
plaintiff  at  the  special  instance  and  re- 
quest of  the  said  defendant,  retained 
and  employed  the  said  defendant  for 
a  reasonable  reward  to  be  paid  there- 
for as  such  physician  and  surgeon,  to 
set  and  reduce  the  said  broTcen  and 
fractured,  bone  and  ligaments  of  his 
said  arm  to  their  proper  position  and 
place,  and  to  attend  to,  cure  and  heal 
the  same;  and  the  said  defendant  un- 
dertook and  entered  upon  said  retainer 
and  employment;  yet  the  said  defend- 
ant, not  regarding  his  duty  in  the 
premises,  so  carelessly,  negligently, 
and  unskilfully  set  and  reduced  the 
said  fracture  of  said  arm  and  the  dis- 
placements thereof,  and  so  negligently 
and  unskilfully  bound  up  and  dressed 
and  bandaged  the  same,  and  unskilful- 
ly and  negligently  nursed  and  at- 
tended to  the  said  fracture  and  injury, 
that    the    said    plaintiff,    by    reason    of 


such  iinskilfulness  and  negligence,  has 
wholly  lost  the  use  of  his  said  arm,  and 
his  said  arm  has  become  and  still  is 
permanently  crooked,  and  the  bones, 
ligaments,  and  joints  thereof  pernui- 
nently  displaced  and  out  of  their  nat- 
ural state,  position  and  condition, 
whereby  j)hiintiff  has  been  greatly  and 
permanently  injured,  rendered  unfit  and 
unable  to  follow  his  lawful  business, 
and  has  also  been  put  to  great  ex- 
pense, to-wit:  the  sum  of  $200,  in  and 
about  endeavoring  to  straighten  and 
improve  and  cure  his  said  arm  to  the 
damage  of  the  said  plaintiff  $10,200; 
wherefore  the  plaintiff  prays  judgment 
against  the  said  defendant  for  the  said 
sum  of  $10,200,  his  damage  so  as  afore- 
said sustained,  and  his  costs  of  suit." 
O  'Hara  v.  Wells,  U  Neb.  403,  15  N.  W 
722. 

IV.  Indictment  for  Practicing  Without 

License. 
"And  the  said  Antle  did  then  and 
there  engage  in  the  practice  of  med- 
icine, w'ithout  having  first  furnished  to 
the  cleric  of  the  District  Court  of 
said  Caldwell  County  his  certificate  of 
qualification,  said  county  being  then 
and  there  the  county  in  which  said 
Antle  did  then  and  there  reside,"  etc. 
Antls  V.  State,  6  Tex.  App.  202. 

V.  Information,    Practicing    Without 

License. 
The  information  accused  the  defend- 
ant of  a  misdemeanor,  "committed  as 
follows,  to-wit:  The  said  Arthur 
O  'Leary,  on  or  about  the  twenty-sev- 
enth day  of  November,  1886,  in  the 
county  of  Yolo,  state  of  California, 
then  and  there  being,  did  wilfully  and 
unlawfully  practice  medicine;  that 
prior  to  said  time  said  defendant  had 
not  procured  a  certificate  to  so  prac- 
tice from  one  of  the  boards  of  medical 
examiners  appointed  by  the  Medical  So- 
ciety of  the  State  of  California,  the 
Eclectic  Medical  Society  of  the  State 
of  California,  or  the  California  State 
Homeopathic  Medical  Society,  and 
prior  to  said  time  said  defendant  had 
not  procured  a  certificate  to  practice 
medicine  granted  by  the  board  of  ex- 
aminers appointed  by  the  California 
State  Medical  Society  of  Homeopathic 
Practitioners;  and  said  defendant  was 
not  at  said  time  a  lawfully  commis- 
sioned surgeon  of  the  United  States 
army  or  navy  practicing  his  profession 
within  the  limits  of  the  state  of  Cali- 
fornia, contrary  to  the  form,  force,  and 
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effect   of  the  statute,"  etc.     People   v. 
O'Leary,  77  Cal.  30,  18  Pac.  856. 
VT.      Indictment,    Illegal     Practice     of 
Medicine,  Failure  To  Record  Cer- 
tificate. 

"Did  unlawfully  practice  medicine, 
vrithout  complying  with  the  laws  reg- 
ulating the  practice  of  medicine;  with- 
out furnishing  to  the  clerk  of  the  Dis- 
trict Court  of  Dallas  Count}-,  State  of 
Texas,  a  certificate  of  qualification,  as 
required  by  law;  and  without  having 
been  regularly  engaged  in  the  practice 
of  medicine,  in  any  of  its  branches,  in 
this  State  five  consecutive  years  prior 
to  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-five;  and  without  then 
and  there  being  a  person  authorized  by 
law  to  practice  medicine,  and  without 
then  and  there  having  and  possessing 
the  requisites  required  by  law  to  prac- 
tice medicine  in  the  State  of  Texas,  as 
required  by  law;  contrary  to  the  form 
of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state. 

"George  N.  Aldredge, 
County    attorney    of    Dallas    Count}-." 

Logan   V.  State,  5   Tex.  App.   306.' 


PIRACY. 

Tnrlirtment  for  Piracy  at  Common  Laiv. 
Yorkshire,  to-wit:  The  jurors  for  our 
lady  the  queen  upon,  their  oath  pre- 
sent, that  J.  S.,  late  of  Hull,  in  the 
county  of  York,  mariner,  K.  S.,  late 
of  tlie  same  place,  mariner,  and  L.  T., 
late  of  the  same  place,  mariner,  on  the 
third  day  of  August,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and 
forty-five,  with  force  and  arms,  upon 
the  high  seas,  to-wit,  in  and  on  board 
of  a  certain  ship,  called  the  Windsor 
Castle,  in  a  certain  place  upon  the  high 
seas,  distant  about  ten  leagues  from 
Cutcheen  in  the  f^ast  Indies,  then  be- 
ing, in  and  upon  certain  mariners  (to 
the  jurors  aforosaid  unknown),  in  the 
peace  of  God  and  of  onr  lady  the  qureii 
then  and  there  being,  piratically  and 
feloniously  did  make  an  assault,  and 
then  the  said  mariners  in  bodily  fear 
and  danger  of  their  lives,  on  the  high 
sea  aforesaid,  then  and  there  piratical- 
ly and  feloniously  did  pnt,  and  tlio  said 
ship,  called  the  Windsor  Castle,  an  1 
the  apparel  and  tackle  of  the  said  ship, 
of  the  valuo  of  twelve  hundred  pounds, 
and    seventy    chests    of   opium,    of    the 


value  of  fourteen  hundred  pounds, 
in  and  on  board  the  said  ship  then 
being,  of  the  goods  and  chattels  of  cer- 
tain subjects  of  our  said  lady  the 
queen,  to  the  jurors  aforesaid  unknown, 
and  then  and  there  in  the  custody  and 
possession  of  the  said  mariners  last 
aforesaid,  with  force  and  arms,  from 
the  care,  custody,  and  possession,  and 
against  the  will  of  the  said  mariners 
last  aforesaid,  then  and  there,  to-wit, 
on  the  day  and  year  last  aforesaid, 
upon  the  high  sea  aforesaid,  in  tbo 
place  aforesaid,  and  within  the  juris- 
diction aforesaid,  piratically,  felonious- 
ly, and  violently  did  steal,  take,  and 
carry  away,  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dig- 
nity.     Archb.   Cr.   PI.   *264. 

PLEADING. 

CKOSS-EEFERENCES : 
Pleading  at  Common   Law: 

See  Declaration  and  Complaint;  De- 
murrer; General  Issue  and  General 
Denial;  Pleas;  Rejoinder;  Replica- 
tion and  Reply,  and  the  various 
titles  cross-referred  to  in  the 
above. 
Pleading  in  Admiralty: 

See  Admiralty. 
Pleading  in  Criminal  Cases: 

See  Arraignment  and  Plea;  Indict- 
ment and  Information;  Preliminary 
Examination,  and  the  various  other 
titles  cross-referred  to  in  the 
above. 
Pleading  in  Eqiiitv: 

See  Bills  and  Answers;  Cross-Bill; 
Demurrer;  Equity  .Turisdiction  and 
Procedure;  Plea  in  Equity,  and  the 
various  titles  cross-referred  to  in 
the  above. 
Pleading  In  General: 

See  Amendments  and  Jeofails;  Cer- 
tainty in  Pleading;  Duplicity;  Friv- 
olous and  Sham  Pleadincs;  Infor- 
Tnation  and  Belief;  .Multifarious- 
ness; Parties;  I'rivity;  Res  Judi- 
cata; Surplusage  and  Scandal;  Sup- 
plemental Pleading;  Time  'I'o 
Plead;  Verification,  and  the  various 
titles  cross-referred  to  in  the 
above. 
T'LEADiNG  Under  the  gode: 

See  Answers;  Declaration  and  Com- 
plaint; Deunirrer;  Denials;  (Jeneral 
IsfuiPH  and  Gonornl  Denial;  Prayer 
for  Relief;  Replication  and  Reply; 
Sert-off,    Counterclaim    an<l    Recoup- 
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mcnt,  niul   tlio   various  titles  cross- 

reforroil    lo    in   the   above. 

}fotr. — Answers   as   used    above    refer 

to    poile    answers.      Answers    in    etiiiity 

:,r,>    fi>un.l     un.ler     tlie     title     Bills     and 

Answers. 


PLEA  IN  EQUITY. 

I.  Title  and  Commencement,  1(7:2 

II.  Conclusion,  :'7_' 

III.  Pica  to  Part  and  Answer  to  Resi- 

due, '.'7  J 

IV.  In  Abatement,  !»7:i 

A.  iVo  rrochciu  Ami,  973 

B.  Alien    Enenu/,  973 
('.     Coicrturc,  073 

I).     Lu>itu->i,  973 

V.  Defendant     Never     Administrator, 

VI.  Supposed  Intestate  Living,  973 

VII.  To  Bill  of  Revivor,  974 

A.  ritiiiiti/f'   Nut    Administrator,    974 

B.  Defendant    Never    Administrator, 

974 
Vin.     To  Bill  for  Rescission,  Plaintiff 
Not  Administrator,   974 

IX.  Defendant  No  Interest,  974 

X.  Decree  of  Record,  97.'5 

XI.  Former  Suit  Pending,  976 

XII.  Stated  Account,  976 

XIII.  Of  Release,  976 
XrV.     Of  WiU,  977 

XV.  Purchase  Without  Notice  of  Con- 
veyance,  977 

XVI.  Want  of  Proper  Parties,  97S 

XVII.  To   Supplemental   Bill,   Matters 
Well  Known,  '.'7^ 

XVin.     Plea  That  Discovery  Sought  Is 
Privileged,  97S 
CKOSS-R  EFERE^X*ES: 
Hearing: 

Order  on  Hearing,  Demurrer  or  Tlea 
(a.  b).  • 
Parti  Ks: 

Plea   in    Bquity   for   Want   of   Proper 
Partio. 
L     Plea     in     Equity,    Title    and    Com- 
mencement of  Plea. 

The  plf.'i   'if ■ ,  (iefendanl    (or 

of   ,    defendants),    to    the    bill 

of  complaint  of  complainants 

(or  the  joint  and  .several  plea  of  A.  B. 
and  C.  D.,  defendant.s,  etc.). 

This  defendant   (or  these  defendants) 
by   protestation,   not   confessing   or  ac- 


Uiiowledginjj  the  matters  and  things  in 
and  by  said  bill  set  forth  and  allejjed 
to  be  true,  in  such  manner  and  form 
as  the  same  are  thereby  and  therein 
s(  t  forth  and  alle^jed,  for  plea  to  tlic 
whole  of  the  said  bill,  or  to  so  much 
and  such  part  of  the  said  bill  as  prays, 
etc.,  or  seeks  a  discovery  from  this  de- 
fendant (or  these  defendants),  whether, 
etc.,  saith  (or  sav)  that,  etc.  3  Dan. 
Ch.  PI.  &  Pr.'  (Perkins'  ed.)   2123. 

II.  Plea  in  Equity,  Conclusion. 

All  which  matters  and  things  this 
defendant  doth  aver  (or  these  defend- 
ants do  aver)  to  be  true,  and  he  pleads 
(or  they  plea)  the  said  (statute  or  re- 
lease, etc.,  as  the  case  may  be  [in 
bar])  to  the  said  plaintiff's  bill  (or  if 
the  plea  extend  to  part  only,  to  so  much 
of  the  said  bill  as  hereinbefore  partic- 
ularly mentioned),  and  prays  (or  pray) 
the  judgment  of  this  honorable  court, 
whether  he  (or  they)  should  be  com- 
pelled (or  ought  to  be  required)  to 
make  any  other  or  further  answer  to 
the  said  bill  (or  to  so  much  of  the 
said  bill  as  is  hereinbefore  pleaded  to), 
and  prays  (or  pray)  to  be  hence  dis- 
missed with  his  (or  their)  costs  and 
charges  in  that  behalf,  most  wrongfully 
sustained. 

(Counsel's  signature.) 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2123. 

III.  Plea  to  Part  and  Answer  to  Resi 

due. 

The  plea  of ,  defendant   (or 

one  of  the  defendants),  to  part,  and 
the  answer  of  the  same  defendant  to 
the    residue,    of    the    bill    of    complaint 

of  ,  plaintiff  (or  the  joint  plea 

and  answer,  or  the  joint  and  several 
plea  and  answer,  according  to  circum- 
stances). 

This  defendant,  to  all  the  relief 
sought  by  the  said  bill,  and  also  to 
all  the  discovery  thereby  sought,  ex- 
cept the  discovery  sought  by  or  in  re- 
spect of  (so  much  of  the  said  bill  as 
prays  that  this  defendant  may  answer 
and  set  forth)  whether,  etc.  (here  the 
language  of  the  interrogatories  which 
it  is  necessary  to  answer  must  be  in- 
troduced), this  defendant  does  plead 
in  bar,  and  for  plea  saith,  etc.  (here 
follows  the  plea). 

All  which  matters  and  things  this 
defendant  does  aver  to  be  true,  and 
does  plea  the  same  in  bar  to  the  whole 
of  the   said   bill,   except   such  part  of 
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the  discovery  thereby  sought  as  afore- 
said; and  this  defendant  humbly  prays 
the  judgment  of  this  honorable  court, 
■whether  he  ought  to  be  compelled  to 
make  any  further  or  other  answer  to 
so  much  of  the  said  bill  as  is  hereby 
pleaded  to,  and  he  prays  to  be  hence 
dismissed  with  his  costs. 

And  for  answer  to  such  parts  of  the 
said  bill  as  are  excepted,  this  defendant 
says  that,  etc.  (here  the  answer  fol- 
lows). 

(Counsel's  signature.) 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2123. 

rv.     In  Abatement. 

A.  Pha    ill    Equity    of    Infancy     of 

Plaintiff,  Xo  Prochein  Ami. 
(Title  and  commencement  as  in  I.) 
That  the  said  plaintiff,  before  and  at 
the  time  of  filing  his  said  bill  in  which 
he  appears  as  the  sole  plaintiff,  was, 
and  now  is,  an  infant  under  the  age  of 
twenty-one    years;    that    is    to    say,    of 

the    age    of    or     thereabouts. 

Therefore,  etc.  (conclude  as  in  II.)  3 
Dan.  Ch.  PI.  &  Pr.   (Perkins'  ed.)  2125. 

B.  Plaintiff  an  Alien  Enemy. 

(Title  and  commencement  as  in  I.) 
That  the  said  plaintiff  A.  B.  is  an 
alien,  born  of  foreign  parents,  and  in 
foreign  i)arts,  that  is  to  say,  at  Calais, 
in  the  kingdom  of  France,  and  out  of 
the  allegiance  of  our  said  lord  the  king, 
and  under  the  allegiance  of  the  said 
king  of  France,  who  is  an  enemy  to  our 
said  lord  the  king,  and  to  wliom  the 
parents  of  the  said  plaintiff  adhere; 
and  the  said  plaintiff  also  before  and 
at  the  time  of  filing  his  said  bill  was, 
and  now  is,  an  enemy  to  our  said  lord 
the  king,  and  entered  into  these  domin- 
ions witliout  the  safe  conduct  of  our 
said  lord  the  king,  and  lias  not  been 
made  a  subject  of  our  said  lord  the 
king  by  naturalization,  denization,  or 
otherwise.  Therefore,  etc.  (conclude  as 
in  II).  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2125. 

C.  Plea    in    Ahotrmmt,   Coverture  of 

the  Plaintiff. 
(Title  and  commencement  as  in  T.) 
That  the  said  jilaintiff  .\.  B..  before 
and  at  the  time  of  oxhil)ifing  her  said 
bill,  was,  and  now  is,  under  rovcrtnre 
of  one  C.  D.,  her  husl)and,  wlio  is  still 
living,  and  in  every  respect  cajiable,  if 
necessary,    of    instituting    any    suit    at 

law    or    in    equity    in    this on 

her    behalf.      Therefore,    etc.    (conclude 


as  in  II).     3  Dan.  Ch.  PI.  &  Pr.   (Per- 
kins' ed.)   2125. 

D.     Plea      in      Abatement,     Plea      of 
Lunacy. 

(Title  and  commencement  as  in  I.) 
That  the  said  plaintiff,  who  by  him- 
self alone  attempts  to  sustain  an  in- 
junction in  this  suit,  before  and  at  the 
time  of  filing  his  said  bill,  was  duly 
found  and  declared  to  be  a  lunatic, 
under  and  by  virtue  of  a  commission 
of  lunacy,  duly  awarded  and  issued 
against  him,  as  by  the  inquisition  there- 
on (a  true  copy  whereof  is  now  in  this 
defendant 's  possession,  and  ready  to 
be  produced  to  this  honorable  court), 
to  which  this  defendant  craves  leave 
to  refer,  will  more  fully  appear;  and 
which  said  commission  has  not  hitherto 
been  superseded,  and  still  remains  in 
full  force  and  effect;  and  the  said  A.  B. 
therein  named,  and  the  said  plaintiff 
is,  as  this  defendant  avers,  one  and  the 
same  person,  and  are  not  other  and 
different  persons.  Therefore,  etc.  (con- 
clude as  in  II).  3  Dan.  Ch.  PI,  &  Pr. 
(Perkins'  ed.)   2125. 

V.  Plea,    Defendant     Never    Adminis- 

trator. 

(Title  and  commencement  as  in  I.) 
That  he  is  not,  nor  ever  has  been, 
administrator  of  the  goods  or  estate 
which  were  of  the  said  E.  F.,  deceased, 
in  the  said  liill  named,  as  the  said  jilain- 
tiff in  his  said  bill  has  untrul,v  aliegert. 
Therefore,  etc.  (conclude  as  in  fl).  S 
Dan.  Ch.  PI.  &  Pr.   (Perkins'  ed.)   2127. 

VI.  Plea    to    Bill    by     Administrator, 

Supposed  Intestate  Living. 

(Title   and    commencement    as    in    I.) 
That   the  said   A.  iS.,  in   the   said   bill 
named    (to    whom    the   said    plaintiff  al- 
leges   that    he    has    obtained    l(>tters    of 
aiiininistration,  and   by   virtue   of   whicli 
letters   of   administration,    and   also   un- 
der  the  ])r('tense  of   his  being  tlie   lieir- 
at-law  of  the  said  A.  S.,  the  said  plain 
tiff  has  commenced  and  prosecuted   this 
suit),  was  at  the  time  tlie  said  plaintiff 
filed    his  said    bill,   and   still    is,  alive   at 
I'aris,  in  the  kingdom  of  France.  There 
fore   this  defeml.'int   demands   the   Judg 
inent    of    this    honorable    court,    whether 
'  he    shall    lie    compelled     to    answer    the 
I  plaintiff's  bill;  and  humbly  prays  to  b«' 
'dismissed    with    his   reason.'ible   costs   on 
!this  behalf  sustained.     .T  Dan.  <^"h.  PI.  & 
IPr.   (Perkins'  ed.)    212(1. 
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VII.     To  Bill  of  Revivor. 

A.  ri  a   to   li.ll  <  f  ntviror,   I'laintifjr 

Sot  A  dm  in  isira  tor. 
(Title  aiul  coniimMR-ciiuMit  as  in  1.) 
Tlint  the  said  pi;iiiitiff  is  not,  as 
stated  in  the  said  bill  of  revivor,  the 
personal  representative  of  A.  B.,  de- 
ceased, the  testator  tiierein  named,  and 
as  siR'ii  entitled  to  revive  the  said  suit 
111  tiie  said  bill  of  revivor  mentioned 
a<iainst  this  defendant;  but  the  said 
plaintitT  is  the  administrator  only  of 
(.'.  D.,  late   of,  etc.,  deceased,  who  died 

intestate     on     the day     of 

last,  and  was  the  sole  executor 

of  the  said  A.  B.;  and  that  letters 
oi  administration  of  the  goods  and 
estate  of  the  said  A.  B.,  unadministered 
by  the  said  0.  D.  in  his  lifetime,  liave, 
since  the  death  of  the  said  C.  D.,  been 
duly  granted  by  the  proper  court  to 
K.  r.,  of,  etc.,  who  thereby  became,  and 
now  is_  the  lec;al  personal  representa- 
tive of  tiie  said  A.  B.  Wherefore  the 
said  defendant  demands  the  judgment 
of  this  honorable  court,  whether  he 
shall  be  compelled  to  answer  the  said 
jdaintiff's  bill,  and  humbly  prays  to  be 
dismissed  with  his  reasonable  costs  in 
this  behalf  sustained.  3  Dan.  Ch.  PI. 
&  Pr.   (Perkins'  ed.)   2137. 

B.  Plea  to  Bevivor,  Defendant  Never 

Administrator. 
(Title  and  commencement  as  before.) 
That  the  said  W.  D.  M.  H.  (the  orig- 
inal defendant),  at  the  time  of  his  de- 
cease, was  a  citizen  of  and  resident  in 
the  state  of  C.  and  that  his  last  will 
and  testament  was  duly  proved  and  al- 
lowed in  the  county  of  S.  F.,  in  the 
said  state  of  C;  and  that  this  defend- 
ant was  named  as  one  of  the  executors 
thereof,  and  duly  appointed  as  such  by 
the  said  court  of  probate,  and  that  this 
defendant  has  not  been  apjjointed  an 
executor  of  the  said  will,  or  an  admin- 
istrator upon  the  estate  of  the  said 
W.  D.  M.  H.,  by  any  court  of  probate 
or  other  court  in  the  state  of  M.;  that 
at  the  time  when  service  of  the  plain- 
tiff's bill  was  made  upon  him,  he  was, 
and  has  since  continued  to  be,  a  citizen 
of  the  said  state  of  C.  that  he  was 
then  casually  within  said  state  of  M., 
and  for  a  temporary  purpose  only,  and 
at  that  time  had  no  assets  of  the  estate 
of  the  said  W.  D.  M.  H.  in  his  pos- 
session or  under  his  control.  All  which 
matters  and  things  this  defendant  doth 
aver  to  be  true,  and  pleads  the  §ame  to 
the   said   bill    of   revivor,  and   demands 


the  judgment  of  tJiis  lionorable  court 
whether  he  ought  tu  ))e  compelled  to 
make  any  answer  thereto,  and  prays  to 
be  hence  dismissed  with  his  reasonable 
costs   in  tliis   behalf  sustained. 

II.  F.  T. 

(Jurat.) 

(Held  a  good  plea  in  Melius  v. 
Thompson,  1  Clifr.  12;",  Hi  Fed.  ('as. 
No.  9,405;  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)    21 28. 

VIII.  Plea     to     Bill     for     Rescission, 

Plaintitr  Not  Administrator. 

(Title,  etc.,  as  in  I.) 

These  defendants,  by  protestation, 
etc.,  to  the  matter  in  sa-d  bill  con- 
tained, and  to  so  much  thereof  as  sets 
forth  that  said  E.  C.  is  the  adminis- 
trator of  the  estate  of  said  S.  R.  A., 
and  to  so  much  thereof  as  relates  to 
any  contract  of  purchase  between  said 
S.  R.  A.  and  these  defendants,  and 
seeks  to  have  such  contract  rescinded, 
and  prays  for  relief  in  the  premises, 
and  that  these  defendants  may  be  re- 
quired to  refund  to  said  E.  C.  all  tno 
money  paid  by  S.  R.  A.  upon  the  said 
purchase,  and  that  the  notes  given  in 
payment  therefor  may  be  given  up  to 
be  cancelled,  and  that  the  plaintiff  may 
be  repaid  all  damages  and  expenses 
which  said  S.  R.  A.  may  have  suffered 
by  reason  of  the  premises,  do  thereunto 
plead,  and  for  plea  say  that  said  E.  C. 
is  not  administrator  as  in  the  bill  men- 
tioned, or  the  legal  representative  of 
said  S.  R.  A.,  duly  appointed  and  quali- 
fied to  act  as  therein  set  forth.  All 
which  matters  and  things  these  defend- 
ants aver  to  be  true,  and  plead  the 
same  to  so  much  of  said  bill  as  afore- 
said, and  pray  judgment  of  this  honor- 
able court,  whether  they  ought  to  be 
required  to  make  any  other  or  further 
answer  thereunto.  3  Dan.  Ch.  PI.  & 
Pr.    (Perkins'  ed.)    2126. 

IX.  Plea,   Defendant   No   Interest. 

(Title  and  commencement  as  in  I.) 
As  to  so  much  of  and  such  parts  of 
the  plaintiff's  bill  as  charges  that  this 
defendant  is  interested  in  the  personal 
estate  of  A.  B.,  the  testator  in  the  said 
bill  named,  and  seeks  an  account  of 
the  said  testator's  personal  estate;  this 
defendant  pleads  thereto,  and  for  plea 
saith  that  he  is  merely  a  subscribing 
witness  to  .said  testator's  will,  and  in 
no  wise  interested  therein;  and  this 
defendant  avers  that  he  has  not,  nor 
ever    had,    or    pretended    to    have,    nor 
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does  he  or  did  he  ever  claim  any  right, 
title  or  interest  whatsoever  in  the  per- 
sonal estate  of  the  said  testator,  or  any 
part  thereof,  and  that  the  said  plaintiff 
has  no  right  to  institute  this,  or  any 
other  suit  against  him  in  respect  there- 
of. All  which  said  matters  and  things 
this  defendant  doth  aver  and  plead  in 
bar  to  so  much  of  the  said  plaintiff's 
bill  as  hereinbefore  particularly  men- 
tioned and  pleaded  to.  And  this  de- 
fendant, not  waiving  his  said  plea,  but 
relying  thereon,  and  for  better  support- 
ing the  same,  for  answer  to  so  much 
of  the  said  bill  as  aforesaid,  saith  he 
denies  that  he  now  is,  or  ever  was, 
interested  in  the  personal  estate  of  the 
said  testator  or  anv  part  thereof.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)   2127. 

X.     Plea  of  Decree  of  Record. 

(Title  and  commencement  as  above.) 
As  to  so  much  and  such  part  of  the 
said  plaintiff's  bill  as  seeks  to  compel 
this  defendant  either  to  admit  assets 
of  his  late  father  I.  M.,  deceased,  came 
to  his  hands,  sufficient  to  answer  and 
satisfy  the  said  plaintiff's  demand  in 
the  said  bill  mentioned,  or  to  set  forth 
a  full  and  perfect  inventory  and  ac- 
count of  all  the  personal  estate  of  his 
this  defendant's  said  father,  come  to 
the  hands  of  this  defendant,  or  to  the 
hands  of  any  other  person  or  persons 
or  his  use,  with  the  nature,  kind  and 
value  thereof,  and  of  every  part  there- 
of, and  of  all  sums  of  money  come  to 
the  hands  of  this  defendant,  or  any 
other  person  or  persons  for  his  use, 
for  or  on  account  of  the  real  estates 
of  this  defendant's  said  father,  or  the 
rents  or  profits  thereof  (charged  with 
the  several  legacies  in  the  said  tes- 
tator's will,  and  in  the  said  bill  also 
mentioned  to  be  given  and  bequeathed 
to  and  for  the  younger  cliildrcn  of  tiio 
said  testator  in  the  said  will,  and  in 
the  said  bill  also  respectively  named); 
and  also  to  set  forth  the  annual  value 
of  such  real  estates;  or  that  this  de- 
fendant  may  thereout  pay  to  the  said 

plaintiff  the    sum    of   $ ,   in    the 

said  plaintiff's  bill  mentioned,  with  in- 
terest for  the  same  from  the  time  of 
the  said  testator's  death;  this  defend- 
ant   doth    plead    thereto,    and    for    i)lea 

saith  that   at  the  term   of  ,   in 

the  year  ,  M.  M.,  since  de- 
ceased, together  with  P.  M..  deceased, 
and  late  the  wife  of  the  said  plaintiff, 
and  S.  M.  and  H.  M.  respccliveiy,  in- 
fants, by  the   said   ^^.   M.,  their  sister 


and  next  friend  (and  which  said  'SI.  M., 
P.  il.,  the  said  plaintiff's  late  wife, 
S.  M.  and  H.  M.  were  the  daughters 
and  younger  son  of  the  testator  1.  M., 
all  since  deceased),  exhibited  their  bill 
of  complaint  in  this  honorable  court, 
against  E.  P.,  and  R.  T.,  esqs.  (both 
since  deceased),  and  this  defendant,  as 
eldest  son  and  heir-at-law  of  the  said 
testator  I.  M.,  thereby  stating,  etc., 
etc.,  and  praying  that  the  legacies 
given  and  bequeathed  by  the  said  tes- 
tator in  and  by  his  said  will,  to  the 
said  plaintiff  M.  M.,  as  one  of  the 
younger  children,  might  be  paid,  and 
the  legacies  or  shares  of  the  rest  of 
such  younger  children,  all  of  whom 
were  infants,  might  be  properly  se- 
cured for  their  benefit,  and  a  suitable 
allowance  made  thereout  for  their 
maintenance  and  education  during  their 
respective  minorities,  to  which  said  bill 
this  defendant,  who  was  then  an  in- 
fant, put  in  his  answer  by  A.  B.,  his 
guardian,  and  the  said  other  defend- 
ants respectively  also  put  in  their  an- 
swers thereto,  and  submitted  to  this 
honorable  court  what  right  and  interest 
the  said  plaintiff  if.  M.  was  entitled 
to  under  her  said  father's  will,  and  the 
said  cause  afterwards  and  on  or  about 

the day  of  came  ou 

to  be  heard,  and  a  decree  was  then 
pronounced  therein  whereby  it  was  re- 
ferred to  C.  D.,  esq.,  then  one  of  the 
masters  of  this  lionorable  court,  to  take 
an  account  of  certain  stock,  wliicli  the 
said  testator  by  his  said  will  liad  given 
and  bequeathed  among  and  to  his  chil- 
dren, and  the  usual  accounts  of  per- 
sonal estate,  funeral  and  testamentary 
expenses  and  debts  of  the  said  testator, 
and  an  account  of  the  rents  and  profits 
of  the  said  testator's  real  estates  were 
thereby  directed,  and  which  said  decree 
was  afterwards,  and  on  or  about 
•.     duly     signed     and      enrolled; 


and  the  said  master  afterwards,  in  jmr- 
suance  of  the  said  decree,  took  the 
said  accounts,  and  1)y  his  report,  bear- 
ing date  the  day  of  • , 

wliich  was  afterwards  confirmed,  stated, 
etc.  (all  that  was  done  by  the  master), 
and  the  said  sliare  so  reported  due  to 
tlie  said  P.  'M.,  since  deceased,  was  aft- 
erwards, in  pursuance  of  an  order  of 
tliis  lionoraliie  court,  since  her  mar- 
riage   with    the    said    plaintiff    in     the 

present  suit,   on   or  about   thi' ■ 

(hiV    of    ,    duly     a.ssigned     and 

transferred  to,  and  accepted  hy  him, 
ill    full    satisfaction    and    discharge    of 
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all  th<»  right  nncl  'interost  which 
his  said  wifo,  or  the  said  iWaintilt 
in  this  suit  in  her  rijilit,  or  cithiM-  of 
them,  had,  or  could  havo,  in  or  to  tho 
personal  ostato  of  tho  said  testator,  or 
any  part  thor<M>f;  nil  of  whidi  inattois 
and  tliin^fs  fliis  di'foiidant  doth  aver 
and  pload  in  bar  to  so  nnicii  of  tlio 
said  plaint ilT's  bill  as  horeinbeforc  par- 
ticularly mentioned;  and  prays  judg- 
incnt  of  this  honorable  court  whether 
he  should  make  any  further  answer  to 
so  much  of  the  said  bill  as  is  herein- 
before pleaded  to.  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins'  ed.)  2128. 

XI.     Plea    of   Former   Suit  Depending, 
Witnesses  Examined. 
(Title    and    coniinciu'einent    as    in    T.) 

That  at  a  term  of  tlie court 

,   which    was    held   in    the   year 

,  the  said  present  plaintiff  ex- 
hibited his  bill  of  coinjilaint  in  this 
honorable  court  against  this  defendant 
and  one  L.  Y.,  for  an  account  of  the 
moneys  raised  by  the  sale  of  the  plan- 
tations and  other  estates  in  the  said 
plaintiff's  present  bill  mentioned,  and 
claiming  such  shares  and  proportions 
thereof,  and  such  rights  and  interests 
therein,  as  he  now  claims  by  his  [)res- 
ent  bill;  and  praying  relief  against  this 
defendant  in  the  same  manner  and  for 
the  same  matters,  and  to  the  same  ef- 
fect as  the  said  plaintiff  now  prays  by 
his  said  present  bill;  and  this  defend- 
ant and  the  said  L.  Y.  appeared  and 
ynit  in  their  answers  to  the  said  foimer 
bill,  and  the  said  plaintiff  replied  there- 
to, and  witnesses  were  examined  on 
both  sides,  and  their  depositions  duly 
published,  and  the  said  former  bill  and 
the  several  proceedings  in  the  said 
former  cause,  as  this  defendant  avers, 
now  remain  depending,  and  as  of  rec- 
ord in  this  honorable  court,  the  said 
cause  being  yet  undetermined  and  un- 
dismissed; all  which  several  matters 
and  things  this  defendant  doth  aver, 
and  pleads  the  said  former  bill,  answer 
and  the  several  proceedings  in  the  said 
former  suit,  in  bar  to  the  said  plain- 
tiff's present  bill;  and  humbly  demands 
the  judgment  of  this  honorable  court, 
whether  he  shall  be  put  to  make  any 
further  or  other  answer  thereto;-  and 
prays  to  be  hence  dismissed  with  his 
costs  and  charges  in  this  behalf  sus- 
tained. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2130. 

xn.    Plea  of  Stated  Account. 

(Title  and  commencement  as  in  I.) 


said  plaintiff's  bill  as  seeks  an  account 
of  anil  concerning  the  dealings  and 
transactions  therein  alleged  to  have 
taken  place  between  the  said  plaintiff 
and  this  defendant,  at  any  time  before 

the   day   of ,   in    the 

year  ,  this  defendant  for   plea 

tlicreto  saith,  tliat  on  the  day 

of ,    which    was    previously    to 

the  said  bill  of  conii)laint  being  filed, 
the  said  plaintiff  and  this  defendant  did 
make  up,  state,  and  pottle  an  account 
in  writing,  a  counterpart  whereof  was 
then  delivered  to  the  said  plaintiff,  of 
all  sums  of  money  which  this  defendant 
tiad  before  that  time,  by  the  order  and 
direction,  and  for  tlie  use  of  the  said 
plaintifl"  received,  and  of  all  matters 
and    things    thereunto    relating,    or    at 

any  time  before  the  said  day 

of  ,  being  or  depending  be- 
tween the  said  plaintiff  and  this  de- 
fendant (and  in  respect  whereof  the 
said  plaintiff's  bill  of  complaint  has 
been  since  filed),  and  the  said  plain- 
tiff, after  a  strict  examination  of  the 
said  account,  and  every  item  and  par- 
ticular thereof,  wiiich  this  defendant 
avers  according  to  his  best  knowledge 
and  belief  to  be  true  and  just,  did  ap- 
prove and  allow  the  same,  and  actually 
received   from   this   defendant   the   sum 

of   $ ,   the   balance    of   the   said 

account,  which  by  the  said  account  ap- 
peared to  be  justly  due  to  him  from 
this  defendant;  and  the  said  plaintiff 
thereupon,  and  on  the  day  of 


gave  to  this  defendant  a  re- 
ceipt, or  acquittance  for  the  same,  un- 
der his  hand,  in  full  of  all  demands, 
and  which  said  receipt  or  acr|uittance 
is  in  the  words  and  figures  following 
(that  is  to  say),  (here  state  the  re- 
ceipt verbatim)  as  by  the  said  receipt 
or  acquittance,  now  in  the  possession 
of  this  defendant,  and  ready  to  be  pro- 
duced to  this  honorable  court,  will  ap- 
pear. Therefore,  etc.  (Conclude  as 
above.)  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)    2131. 

Xm.     Conclusion  of  Plea  of  Release. 

Therefore  this  defendant  pleads  tha 
said  release  in  bar  to  so  much  of  the 
said  plaintiff's  bill  as  is  hereinbefore 
particularly  nft?ntioned,  and  humbly 
prays  the  judgment  of  this  honorable 
court,  whether  he  ought  to  be  compelled 
to  make  any  further  answer  to  so 
much  of  the  said  bill  as  is  before 
pleaded  unto;  and  this  defendant,  not 
As  to  so  much  and  such  parts  of  the  I  waiving    the    said    plea,    but    insisting 
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thereon    for    answer   to    the    residue    of  i  devised    to    him    iu    manner    aforesaid. 


the  said  bill,  and  in  support  of  his 
said  plea  saith,  he  denies  that  the  said 
release  was  unduly  obtained  by  this 
defendant  from  the  said  plaintiff,  or 
that  the  said  plaintiff  was  ignorant  of 
the  nature  and  effect  of  such  release, 
or  that  the  consideration  paid  by  this 
defendant  to  induce  the  said  plaintiff 
to  execute  the  same,  was  at  all  in- 
adequate to  the  just  claims  and  de- 
mands of  the  said  plaintiff  against  this 
defendant,  in  respect  of  the  several 
dealings  and  transactions  in  the  said 
bill  mentioned,  or  any  of  them;  and 
this  defendant  denies,  etc.  3  Dan,  Ch. 
PI.   &  Pr.   (Perkins'  ed.)   2131. 

Xrv.     Plea  of  WilL 

(Title  and  commencement  as  iu  I.) 
As  to  so  much  and  such  part  of  the 
plaintiff's  bill  as  seeks  (that  a  re- 
ceiver may  be  forthwith  appointed  to 
receive  the  rents  and  profits  of  the 
real  estates,  late  of  John  Thompson, 
deceased,  in  the  said  bill  named,  and 
now  in  the  possession  of  this  defend- 
ant), and  that  this  defendant  may  ac- 
count with  the  said  plaintiff  for  tlie 
rents  and  profits  thereof,  and  that  this 
defendant  may  be  restrained  by  the  or- 
der and  injunction  of  this  honorable 
court  from  felling,  etc.,  timber,  etc, 
growing  thereon,  or  which  seeks  to  sot 
aside  the  will  of  the  said  John  Thomp- 
son, or  which  seeks  any  relief  relative 
thereto,  this  defendant  doth  plead 
thereto,  and  for  this  plea  saith,  that 
the  said  John  Thompson  being  before, 
and  at  the  time  of  making  his  will, 
seised  to  liim  and  his  heirs,  of  and  in 
divers    parcels    of    real    estate,    in    tlie 

several    counties    of    ,    of    the 

yearly  value  of  $ ,  or  there- 
abouts, and  being  of  sound  mind,  mem- 
ory, and  understanding,  duly  made  and 
published    his   last    will    and    testament 

in    writing,   bearing    date    tlio 

dav    of   ,    wiiich    was    dulv    ex- 


and  has  ever  since  been  in  the  enjoy- 
ment or  receipt  of  the  rents  and  profits 
Thereof,  etc.  (Conclude  as  above.)  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)   2132. 

XV.    Plea  of  Purchase  Without  Notice 
of  Fraudulent  Conveyance. 

This  defendant  by  protestation,  etc. 
(title  and  commencement  as  above),  as 
to  so  much  of  the  said  bill  as  seeks  an 
account  of  what  is  due  and  owing  to 
the  said  plaintiff",  in  respect  of  the  an- 
nuity  of   $ therein   mentioned, 

and  stated  to  be  charged  upon,  and  is- 
suing out  of  the  premises  therein  and 
hereinafter  mentioned,  this  defendant 
doth  plead  thereto,  and  for  plea  saith, 
that  A.  B.,  previously  to  and  on  the 
day  of  .  18 ,  was 


ecuted  and  attested,  and  tiu'reby  ga\-e, 
clc,  (setting  fortli  the  will,  under  wliidi 
the  defendant  liad  an  estate  tor  life 
in  the  testator's  real  estate,  with  re- 
mainder, etc.,  and  that  the  testator  ap- 
pointed the  defendant  executor  of  his 
said  will),  and  the  said  John  Tliomp 
son  being  so  seised  or  entitled  as  afore- 
said,   died    on     the     day     of 

,    without    having    altered      or 

revoked  his  said  will;  and  tliis  dofend- 
ant,  soon  aftor  the  death  of  the  said 
testator  enterod  on  the  said  real  estates 


or  pnetended  to  be,  seised  in  fee-simple, 
and  was  in,  or  pretended  to  be  in,  tlie 
actual  possession  of  all  those  parcels 
of  real  estate,  in  the  said  bill  men- 
tioned and  described,  free  from  all  in- 
cumbrances whatsoever;  and  this  de- 
fendant, believing  that  the  said  A.  B. 
was  so  seised  and  entitled,  and  that 
the    said    premises    were    in    fact    free 

from  all  incumbrances,  on  the 

day  of ,   agreed  with   the  said 

A.  B.  for  the  absolute  purchase  of  the 
fee-'^iniple  and  inheritance  thereof; 
whereujion  certain  indentures  of  lease 
and  release,  bearing  date  respectively 
on,  etc.,  between  the  said  A.  B.  of  the 
one  part,  and  this  defendant  of  the 
otlier  part,  were  duiy  made  and  ex- 
ecuted; and  by  the  said  indenture  of  re- 
h^ase    tlie    said    A.    B.,    in    consideration 

of   the    sum    of   .* paid    to    him 

by  this  defemlant,  bargained,  sold,  le- 
leased,  and  confirmed  unto  this  defend- 
ant, all,  etc.  (set  out  the  parcels  ver- 
batim from  the  deed),  to  hold  unto, 
and  to  the  use  of  this  defendant,  his 
heirs  and  assigns,  forever;  and  in  the 
said  indenture  of  release  is  contained 
a  covenant  from  the  sai<l  A.  B.  with 
this  defendant,  that  he,  (he  said  A.  B., 
was  absnlnfcly  seised  of  the  said  prem- 
ises, and  that  the  same  and  eacii  of 
them  and  every  part  tliereof  were  and 
was  free  from  all  incumbrances;  as  by 
the  said  indentures  of  lease  and  re- 
lease respect ively,  reference  being  there- 
in had,  will  more  fully  ajtpear;  and 
this  defendant  doth  aver,  that   the  said 

Sinn    of     .$ ,     the     consideration 

money  in  said  indenture  of  release  men- 
tioiiivl,  was  actually  paid  by  this  de- 
fendant  to   the  said   A.    H.   at    the    limo 
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the  saiil  indent iirp  of  roloasp  boars 
date;  and  tliis  dcftMidant  dotli  also  aver, 
that  at  or  boforo  fho  rospoiMive  times 
of  the  pxoiMifion  of  the  said  indentures 
of  b'aso  and  release,  by  the  said  A,  B. 
and  this  defendant,  and  of  the  pay- 
ment of  the  said  pureliase-money,  he, 
this  defendant,  had  no  notice  whatso- 
ever of  the  said  annuity  of  $ , 

now  claimed  by  the  said  plaintiff,  or 
of  any  otiier  incumbrance  whatsoever, 
that  in  any  wise  atTected  the  said 
premises,  so  purchased  by  this  defend- 
ant as  aforesaid,  or  any  of  them,  or 
any  part  thereof;  and  this  defendant 
insists  that  he  is  a  bona  fide  purchaser 
of  the  said  premises  for  a  good  and 
valuable  consideration,  and  without 
notice  of  the  said  annuity  claimed  by 
the  plaintiff;  all  which  matters  and 
things  this  defendant  doth  aver  and 
plead  in  bar  to  so  much  of  the  said 
plaintiff's  bill  as  is  hereinbefore  par- 
ticularly mentioned;  and  prays  the 
judgment  of  this  honorable  court, 
whether  he  should  make  any  further 
answer  to  so  much  of  the  said  bill  as 
is  hereinbefore  pleaded  to;  and  this 
defendant  not  waiving  his  said  plea,  but 
relying  thereon,  and  for  better  sup- 
porting the  same,  for  answer  saith, 
that  he  had  not  at  any  time  before, 
or  at  the  time  of  purchasing  the  said 
premises,  or  since,  until  the  said  plain- 
tiff's bill  was  filed,  any  notice  what- 
soever, either   expressed   or   implied,   of 

the  said  annuity  of  $ .  claimed 

by  the  said  plaintiff,  or  that  the  same 
or  any  other  incumbrance  whatsoever 
was  charged  upon  or  in  any  wise  af- 
fected the  said  premises  so  purchased 
as  aforesaid,  or  any  of  them,  or  any 
part  thereof;  and  this  defendant  de- 
nies, etc.  3  Dan.  Ch.  PI.  &  Tr.  (Perkins' 
ed.)    2133. 

XVL    Plea  of  Want  of  Proper  Parties. 

(Title  and  commencement  as  in  T.) 
As  to  so  much  of  the  said  plaintiff's 
bill  as  seeks  an  account  from  this  de- 
fendant, as  executor  and  heir-at-law 
of  H.  E.,  esq.,  deceased,  in  the  said 
bill  named,  this  defendant's  late 
brother,  for  what  remains  due  and  ow- 
ing upon  the  bond  in  the  said  bill  men- 
tioned, bearing  date   the  day 

of  ,  in  the  year  ,  and 

payment  by  this  defendant  as  such 
executor  and  heir-at-law  of  the  said 
H.  E..  deceased,  as  aforesaid,  of  what 
shall  be  found  due  on  taking  such  ac- 
count; this  defendant  doth  plead  there- 


to,   and    for    plea    saitli,    that    no    part 

of   the    sum    of    $ for   securing 

the  repayment  whereof  the  said  bond 
was  executed,  was  paid  to  or  received 
by  the  said  H.  E.,  but  that  the  whole 
was  paid  unto  A.  W.,  in  the  said  bond 
and  in  the  said  bill  also  named,  and 
received  by  him  for  his  solo  use,  and 
that  the  said  IT.  E.  was  only  surety 
for  the  said  A.  W'.,  and  that  the  said 
plaintiff  afterwards  acce[)tcd  a  com- 
position for  w'hat  he  alleged  to  be  due 
on  said  bond  from  the  said  A.  W. 
without  the  privity  of  the  said  H.  E. 
in  his  lifetime,  or  this  defendant  since 
the    death    of    the    said    11.    E.,    which 

took    place    on    or    about    the    

day    of    ,    as    in    the    said    bill 

mentioned,  since  which  no  demand  has 
been  made  on  this  defendant  for  any 
money  alleged  to  be  due  on  the  said 
bond;  and  that  the  said  A.  W.  died 
several  years  ago,  seised  of  consider- 
able real  estates,  and  also  possessed 
of  a  large  personal  estate;  and  that  his 
heir-at-law,  or  the  devisee  of  l\is  real 
estate,  and  also  the  representative  of 
his  personal  estate,  ought  to  be,  but 
are  not,  made  parties  to  the  said  bill. 
Therefore  etc.  (Conclude  as  in  II.) 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2135. 

XVII.     Plea  to  Supplemental  Bill,  Mat- 
ters  Well    Known   at  Filing    of 
Original   Bill, 
(Title   and   comiuencement    as    in    I.) 
That  the  said   matters  and  tilings  in 
the   said  plaintiff's  present  bill,   stated 
and    set    forth   by   way   of    supplement, 
arose,    and    were    well    known    to    the 
said   plaintiff,   before    and   at   the    time 
the   said   plaintiff  filed   his  original   bill 
in   this   cause,   and   tliat  such   said   sev- 
eral matters  and  things  can  now  be  in- 
troduced, and  ought  so  to  be,  if  neces- 
sary,   by    amending    said    original    bill. 
Wherefore,   etc,     3  Dan.  Ch.  PI.   &  Pr. 
(Perkins'  ed.)   2137. 

XVni.    Plea  That  Discovery  Sought  Is 

Privileged. 

(Title   and    commencement    as    in    T.) 

As  to  so  much  and  such  part  of  the 

said  bill  as  seeks  a  discovery  from  this 

defendant    of   the    title   of   W.   W.    esq., 

another    defendant    in     the     said     bill 

named,  to  all  or  any  of  the  messuages, 

lands,  etc.,  late  of  C.  W.,  esq.,  his  late 

grandfather,   deceased,   in   the   said   bill 

also  named,  this   defendant  doth   plead 

thereto,    and    for    plea    saith,    that    he, 

this    defendant,    is    duly    admitted    and 
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sworn   an    attorney    of 


and 


also  a  solicitor  of  this  honorable  court, 
and  has  for  several  years  past  prac- 
tised and  now  practises  as  such;  and 
this  defendant  was  employed  by  C.  W., 
esq.,  deceased,  the  late  father  of  the 
said  other  defendant  TV.  "\V.,  in  the 
lifetime  of  the  said  C.  W.,  and  since 
his  decease  has  also  been  employed  in 
that  capacity  by  the  said  other  defend- 
ant J.  W.,  the  mother  and  guardian 
of  the  said  W.  W.  during  his  minority, 
and  by  the  said  "\V.  W.  since  he  attained 
his  age  of  twenty-one  years;  and  in 
that  capacity  only,  or  by  means  of  such 
employment  only,  has  had  the  inspec- 
tion and  perusal  of  any  of  the  title 
deeds  of  and  belonging  to  the  said  es- 
tate, or  any  part  or  parts  thereof,  for 
the  use  and  service  of  his  said  clients, 
and  therefore  ought  not,  as  this  de- 
fendant is  advised,  to  be  compelled  to 
discover  the  same*.  "Wherefore  this  de- 
fendant doth  plead  the  several  matters 
aforesaid,  in  bar  to  such  discovery  as 
aforesaid  is  sought  by  the  said  bill, 
and  humbly  prays  the  judgment  of  this 
honorable  court,  whether  he  is  bound 
to  make  any  further  or  other  answer 
thereto.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2136. 
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CEOSS-EEFEREXCES: 
Abatement,  Pleas  of: 

Plea  in  Abatement,  Alien  Enemy; 

Plea     in     Abatement,     Coverture     of 
PlaintiflP; 

Plea  in  Abatement,  Coverture  of  De- 
fendant; 

Plea   in   Abatement,  Death  of  Plain- 
tiff; 

Plea  in  Abatement,  Misnomer  of  De- 
fendant; 

Plea  of  Xul  Tiel  Person  Kerum  Na- 
tura. 
Accord  and  Satisfaction: 

Plea   in   Covenant; 

Plea    of   Accord   and   Satisfaction    in 
Case. 
Account  and   Accounting: 

Plea   That   Defendant  Has  Fully  Ac- 
counted; 

Plea     That     Defendant     Never    Was 
Bailiff; 

Plea      That     Defendant     Was     Not 
Bailiff; 

Plea    That    Defendant    Did    Not    Ee- 
ceive   More   Than   Ills   Share. 
Animals: 

Plea.   Dog  Killed   Worrying  Sheep. 
Another  Action  Pending: 

Plea    of   Autre   Action   Pendant. 
Arbitration  : 

Plea  of  Award. 
Arraignment  and  Pt>ea: 

Plea  of  Jurisdiction   (a,  b); 

Plea    in    Abatement     to     Indictment; 
Misnomer; 

Plea   in   Abatement,   No  Preliminary 
P^xamination; 

Plea    of    Autrrfois    Acquit; 

Plea   of   Auterfois   Convict; 

Plea  of  Former  Jeopardy; 

Plea,   Pardon; 

General   Issue    (to  Indictment); 

Special  Ploa  (to  Indictment); 

Plea  of  Nolo  f'ontondere; 

Entry  of  Plea  of  Nolo  Contendere. 
Assault  and  Battery: 

Special    Plea    of     Son     Assault     De- 
mesne; 

Special     Plea.     Molliter     Planus     Im- 
poHuit    To  Keep   the  Peace. 
Confession  and  Avoidance: 

Plea    in    ConfcHsion    and     Avoidance, 
Justification; 

Plea   in    Confession     and    Avoidance, 
Release. 
Assumpsit: 

Plea  of  Non-assumpsit. 
Bon  ns : 

Plea  of  Non   Est  Factum. 
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by    Prcscri]it  idii 

l\ii:;lit     of     Way 
Has   Closes     at 


rORPORATIONS: 

I'loa    of    Misiuiiiu'r   nl'    ('orjiniiitioii ; 
Pl«>:i.   Niil   Tiol   Corporation. 
(.\>VK.NANT,  Action  or: 

rit>!i   Tliat    Promises   Aro   Not   Out   ot 

Kojiair ; 
PI»>a  of  Koleaso. 
iHtwKK.  Prockkhings  To  1\K(ovkr: 

Ploa    by     Dofomlant      by      (!uai«li:iii. 
That    He    Was    Always    Kcatiy    To 
Kender  Dower; 
IMoa  Ne  I'nquos  So.  Sic.  Que.; 
Plea    No   Uuques  Accoiiple. 
DiUKSs: 

Pica   of  Duress  of  Tniprisoinnont; 
Replication   by   Way   of   Traverse 
Plea  of  Duress. 
Easements: 

IMea,    Private    Wav 

by  Freeholiler; 
Plea.    Prescriptive 
Where    Defendant 
Both  Ends; 
Plea.  Kight  of  Way  by  Non-existing 
Grant. 
E  JECTMKKT : 

Pica   in   Ejectment,   General   Issue; 
Plea  to  Suggestion  for  Mesne  Profits. 
Eminent  Domain: 

Pica  by  Owner  in  Condemnation  Pro- 
ceedings, Jurisdiction; 
Plea   Setting  Up   Condemnation   Pro- 
ceedings. 
Equity  : 

See  Pleas  in   Equity. 
Errors,  Assignment  of: 
'Special    Plea    to   Assignment    of    Er- 
ror, Release; 
Plea   to  Assignment   of  Error,   Death 

as  an  Error  of  Fact; 
Plea  to  Assignment  of  Error,  Cover- 
ture as  an   Error  of  Fact. 
Estoppel : 

Plea   in   Estoppel; 

Plea   in   Estoppel   in   Pais,   Inconsist- 
ent AfTidavit; 
Plea.  P'stoppel  in  Pais.  Silence. 
Executors  and  Administrators: 
Plea   of   Ne  Unques   Executor. 
Fai-se   Imprisonment: 

Justification  of  Imprisonment  on  Sus- 

picir)n   of   Felony; 
Plea  of  Just ificaf  ion   by   OfTicer; 
Plea,  Justification  by  justice  of  the 
Peace. 
FraI'D  and  Deceit: 

Plea,  False  Represpnfation  as  to   Ex- 
istence  of   Patent. 
I-'rauds,  Statute  of: 

Plea  of  Statute   of  Frauds   on  Guar- 
anty  (a,  b) ; 


I'lc.i  of  Statute  of  Frauds  to  Bill  for 
Spi'cilie    Performance. 
( ;n AM)  .1  ruv  : 

IMea     ill    Ahafoment,    Full    .lury     Not 

Present; 
Special     Plea,    Jurors     Not      Properly 

Selected; 
Plea  in  Aliatement,  Grand  Juror  Dis- 
qualified   (a,    b). 
(Iuaranty: 

Plea  of  Statute  of  Frauds  to  Declara- 
tion   on    Guaranty^ 
Infants: 
Plea  in  Abatemojit  of  Infancy  of  De- 
fendant; 
Plea    in    Abatement    of     Infancy     of 

Plaintiff; 
Tlea  of  Infancy  as  Bar; 
Plea   to   Assignment   of  Error  of  In- 
fancy as  an  Error  of  Fact. 
Inheritance: 

Plea  of  Rien  Per  Descent  by  Heir. 
Inns  and  Innkeepers: 

Plea   by   lnnkeej)er   Justifying    Turn- 
ing  Plaintiff  Out   of   Inn. 
Jp'.opardy  : 

Plea,     Discharge     of    Jury     Without 
Verdict. 
.fuDGMENT  Records: 

Retraxit,  Entry  of. 
Ju'dgments  and  Decrees,  Enforcement 
of: 
Plea  of  Nul  Tiel  Record  in  Action  on 

Judgment; 
Plea  of  Payment  of  Judgment; 
Plea,     No     Appearance     in     Foreign 
Court    (a,   b). 
•luRiES  AND  Jurors: 

Plea  to  Challenge  of  Jury. 
Jurisdiction: 

Plea   to   the   Jurisdiction    (a,   b). 
Landlord  and  Tenant: 
Plea,  No  Rent  in  Arrear; 
Plea  of  Assignment  by  Assignee  Be- 
fore Rent   Became  Due; 
Plea   of   Assignment   and   Acceptance 

of   Assignee; 
Plea,   Traverse   of  Assignment; 
Plea  of  Eviction; 
Plea    That    Lessor    Was    Seized    for 

Life  Only; 
Plea  That  Defendant  Did  Repair; 
Plea,    Premises    Not    Out    of    liepair; 
Plea,    Defendant    Unable    To    Obtain 

Possession; 
Plea  by  Assignee  of  Tenant,  Assign- 
ment. 
Libel  and  Slander: 

Plea,     Justification      of     Words     of 
Theft; 
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Plea,  Justification  of  Words  of  Per- 
jury; 

Plea    to    Slander   of   Plaintiff's   Ship. 
LiBERUM   Texemextum: 

Plea     in     Trespass     Quare     Clausuna 
Fregit. 
LiMiTATiox  OP  Actions  : 

Plea  of  Actio  Xou  Acerevit  Infra 
Sex   Annos; 

Plea  of  Non-assumpsit  Infra  Sex  An- 
nos. 
Notice  of  Defense: 

Notice,  With  Plea  of  General  Issue. 
Nuisance  : 

l^lea  in  Nuisance,  Not  Guilty; 

Plea    Justifying    Eemoval. 
Parent  and  Child: 

Affidavit   of   Defense   by    Parent   Al- 
leging Support  of  Child  Gratuitous. 
Parties  : 

Plea   of   Non-joinder   of  Plaintiff; 

Plea  of  Non-joinder  of  Defendant; 

Plea  in   Equity  for   Want   of   Proper 
Parties. 
Partition  : 

Plea  Non  Tenent  Insimul; 

Plea  That  Petitioner  Was  Not  in 
Possession; 

Plea  by  Confession  in  Partition. 
Payment: 

Plea   in   Assumpsit   of  Payment; 

Plea   of   Payment    in    Debt; 

Plea    of    Solvi    Post; 

Plea  of  Payment  in   Covenant. 
Performance: 

Plea  of  Performance  in  Covenant; 

Plea  in  Excuse  for  Non-performanc* 
in  Covenant,  Apprentice  Left  Ser- 
vice ; 

Plea  of  Performance  in  Debt  on 
Bond; 

Plea  in  Excuse  of  Performance  in 
Debt  on  Bond,  Non-j)crformance  of 
Condition   Precedent; 

Plea   in    Excuse   of   Non-performance, 
Non-payment  of  Purchase  Price. 
Plea  in  Eqcity: 

Plea  in  Equity,  Title  and  Commence- 
ment of   Plea; 

Plea   in   Jvjuity,   Conclusion; 

Plea  to  Part  and  Answer  to  Resi- 
due; 

Plea  in  Equity  of  Infancy  of  Plain- 
tiff,  No  Procliein   Ami; 

Plaintiff  an   Alien   Enemy; 

IMea  in  Abatement.  Coverture  of  tlie 

[laintiff; 
Plea   in   Abatement,  Plea   of  Lunacy; 

Plea,  Defendant  Never  Administra- 
tor; 


Plea    to  Bill   by   Administrator,   Sup- 
posed Intestate  Living; 
Plea  to  Bill  of  Revivor,  Plaintiff  Not 

Administrator; 
Plea    to   Revivor,     Defendant     Never 

Administrator; 
Plea   to   Bill  for  Rescission,  Plaintiff' 

Not    Administrator; 
Plea,  Defendant  No  Interest; 
Plea   of  Decree   of  Record; 
Plea  of  Former  Suit  Depending,  Wit- 
nesses Examined; 
Plea   of  Stated  Account; 
Conclusion  of  Plea  of  Release; 
Plea  of  Will; 
Plea   of  Purchase  Without   Notice  of 

Fraudulent    Conveyance; 
Plea   of  Want   of  Proper  Parties; 
Plea    to    Supplemental    Bill,    Matters 

Well  Known   at  Filing  of  Original 

Bill; 
Plea  That  Discovery  Sought  Is  Priv- 
ileged. 
Puis  Darrein  Continuance: 

Plea    Puis    Darrein    Continuance    (in 

Bank); 
Plea  Puis  Darrein  Continuance  at  the 

Circuit. 
Quo  Warranto: 

Plea    to    an    Information    Against    a 

Corporation. 
Recaption  : 

Plea,    Recaption    in     .Tustification     of 

Trespass. 
Rei-ease  : 

Plea    in    Assumpsit; 
Plea,  Release  of  Party  .(oinlly  Liable. 
Replevin: 

Plea  to  Avowry,  Damage  Feasniii; 
Avowrv     Where     Part     of      Kent      Is 

I 'a  id'; 
Cognizance   for   Rent; 
i'lea   in   Bar,   Property   in  Defendant 

or  Stranger; 
I*lea    ta    Avowry,     Damage     Feasant, 

Denial   of  Title   of   Defendant; 
Plea  to  an   Avowry  of  Damage  Feas- 

an(.  Escape  of  Cattle  by  Defective 

Fence; 
T'lea   in   Bar  to  Avowry,  Eviction; 
J 'lea    to    Avowry,     Damage     Feasant, 

Tender   Before    Impounding; 
Plea,   Traverse   to   Avowry,   No  Rent 

in   Arrear; 
Plea,  Cepit  in  Alia   Loco; 
Plea  bv  Way  of  Traverse,  Cognizance 

That    Defendant    Was   Not    Bailiff; 
I'lea    in    Traverse   to   Cognizance,    No 

Rent  in  Arrear  in  Part,  Tender  in 

Part. 
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rioa   of  Jiulgmont  Eocovoiinl    in    As- 

sutii]<sit ; 
VU'iX     of     Jiulgiiiout      l\iH'i)vtM(.'(l      ill 

Debt; 
Ploa    of   Retraxit    in    Foiiiut    Action. 
SciRK  Facias: 

Ploa    to   Scire   J'acins.    Writ   of    llrror 
IViuling. 
Service  ok  Process  and  Papkrs: 

Allidavit    of    Service     of     Deniuner, 
Plea,    Replication    or   Other    Plead- 
ing. 
Set-Okf  and  Counterci^vim: 

Plea    of    Set-Off   in    Assumpsit,    Gen- 
eral  Form; 
Plea  of  Set-off  for  Work  and   Labor; 
Plea,  Set-off  on  Judgment; 
Plea,  Set-off  for  Rent   Duo  on  Lease. 
Tender: 

Plea    of   Tender   Before    Suit    in    As- 
sumpsit; 
Plea  of  Tender  of  Rent  in  Covenant. 
Trespass  : 

Plea  of  License  in  Trespass; 
Plea    of    Damage    Feasant    in    Tres- 
pass for  Removal   of  Goods; 
Plea  of  Private  Way  in  Trespass; 
Plea  of  Public  Way  in  Trespass. 
Trespassing  Animals: 

Plea  of  Escape  of  Cattle  by  Defect 
of   Fences. 
Usury: 

Plea  in  Assumpsit  of  Usury. 
Wills  : 

Plea  by  Devisee,  Rien  Per  Devise. 

I.     Commencements. 

A.     Commencement    of    a    First    Flea 
U'ltcn    Special. 
In   the  king's  bench    (or  C.   P..   or   ex- 
chequer).       term.     1   Will.  4. 

C.  D.  ats.  A.  B. 

And  the  said  defendant,  by  fi.  F., 
his  attorney,  cornes  and.  defends  the 
■«Tong  (or  in  trespass  or  ejectment,  in- 
stead of  the  word  "wrong,"  say 
"force")  and  injury,  when,  etc.,  and 
says  that  the  said  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  the  said  defend- 
ant, because  he  says  that,  etc.  (here 
state  the  subject-matter  of  the  defen-e, 
after  which  conclude  either  to  the  coun- 
try or  with  a  verification,  as  tlie  plea 
mav  require  as  in  the  following  forms). 
3  Chit.  PI.  906. 

B.     Commencement     of     Plea     Where 
Matter  of  Defense  Arose  After 
Commencement    of    Action. 
In   the   King's  Bench    (or  C.  P.,  or  ex- 


chequer).       next  after,  

in term,  1  Will.  4.    C  D.  ats. 

A.  B. 

And  the  said  defendant,  by  E.  F., 
his  attorney,  comes  and.  defends  the 
wrong  (or  in  trespass  or  ejectment, 
instead  of  tlie  word  "wrong,"  say 
"force")  and  injury,  when,  ett.,  and 
says  that  the  said  plaintiff  ought  not 
further  to  have  or  maintain  liis  afore- 
said action  thereof  against  the  said 
defendant,  because  he  says  that.  etc. 
3  Chit.  PI.  906. 
(J.     Commencement  of  a  Second  or  Sub- 

sc(iucnt  Special  Flea. 
And  for  a  further  plea  in  this  be- 
luilf,  tlie  said  defendant,  by  leave  (or 
if  a  third  or  subsequent  plea,  say  "by 
like  leave")  of  the  court  here,  for 
this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  says 
that  the  saic  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says 
that,  etc.     3  Chit.  PI.  906. 

D.  Commencement  of  Plea  To  Par- 
licular  Count  or  Particular 
'Trespasses,  Etc. 
And  for  a  further  plea  in  this  behalf, 
as  to  the  said  first  count  of  the  said 
declaration  (or  if  in  covenant,  "as  to 
the  said  supposed  breach  of  covenant 
first  above  assigned,"  or  if  in  trespass, 
"as  to  the  breaking  and  entering, 
etc.,"  enumerating  the  particular  tres- 
passes nionlioned  in  the  deciaratiotj, 
and  intended  to  be  justified),  the  said 
defendant,  by  leave  of  the  court  here, 
for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  says 
that  if  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says 
that,  etc.     3  Chit.  PI.  907. 

n.     Conclusions. 

A.  Conclusion  of  Flea  to  the  Country. 
(After  stating  the  subject-matter  of 

the  plea,  if  it  be  a  denial  of  an  allega- 
tion in  the  declaration,  not  being  mat- 
ter of  record,  the  i)lea  sliould  conclude 
to  the  country,  as  follows):  And  of 
this  the  said  defendant  puts  himself 
upon  the  country,  etc.     3  Chit.  PI.  907. 

B.  Conclusion  of  Plea  With  a   Veri- 

fication. 
(Tf   the   defense   consists  of   an   alle- 
gation of  new  Tuatter,  it  should  in  gen- 
eral conclude  with  a  verification,  thus): 
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And  this  the  said  defendant  is  ready 
to  verify,  wherefore  he  prays  judg- 
ment, if  the  said  plaintiff  ought  (or  if 
matter  pending  the  suit  be  pleaded,  say 
"ought  further")  to  have  or  maintain 
his  afor^esaid  action  therleof  against 
him,  etc.     3  Chit.  PI.  907. 

C.     Conclusion    of  Plea   With  a    Veri- 
fication by  the  Eecard. 

And  this  the  said  defendant  is  ready 
to  verify  by  the  said  record,  wherefore 
he  prays  judgment,  if  the  said  defend- 
ant ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
etc.  3  Chit.  PI.  907. 
III.  Plea  In  Abatement  as  to  Part, 
and  in  Bar  to  the  Eest. 

And  the  said  defendant  in  her  own 
person  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  as  to  the 
said  (first  and  second)  counts  of  the 
said  declaration,  says  that  she  did  not 
undertake  or  promise  in  manner  and 
form  as  the  said  plaintiff  hath  above 
complained  against  her,  and  of  this  she 
puts   herself   upon   the   country,   etc. 

And  for  a  further  plea  as  to  the 
said  (first  and  second)  counts  of  the 
said  declaration,  the  said  defendant,  by 
leave,  etc.  (as  in  T,  C),  because  she 
says  that  she  the  said  defendant,  before 
and  at  the  time  of  the  making  of  the 
said  several  supposed  promises  and 
undertakings  in  the  said  (first  and  sec- 
ond) counts  mentioned,  and  before  and 
at  the  time  the  said  supposed  causes 
of  action  therein  mentioned  did  accrue, 
was  and  still  is  the  wife  of  T.  J.,  who 
is  still  living,  to-wit,  at,  etc.  (venue); 
and  this,  etc.  (conclude  with  a  verifi- 
cation as  in  IT,  B). 

And  as  to  so  much  and  such  part 
of  the  said  bill  (or  if  in  ('.  P.,  or  by 
original,  instead  of  the  word  "bill," 
say  "writ  and  declaration")  of  the 
Baid  plaintiff,  as  relates  to  the  said 
several  supposed  promises  and  under- 
takings in  the  said  third  and  subse- 
f|iiont  counts  mentioned;  and  as  to 
tliose  counts  the  said  defendant  prays 
judgment  of  that  part  of  the  said  bill 
(or  if  in  C.  P.,  or  by  original,  instead 
of  the  word  "bill,"  say  "writ  and 
drclaralinn  ")  which  relates  to  (he  said 
last  mentioned  suf)posed  j)roinises  and 
undertakings,  and  of  the  said  tliird  and 
subsequent  counts,  and  that  they  may 
be  respectively  fpiashod,  because  slie 
says  that  at  the  time  of  the  exhibiting 
the  said  bill  (or  if  in  C.  P.,  or  by 
original,  say  "at  the  time  of  the  issu- 


ing of  the  said  writ")  of  the  said 
plaintiff  in  this  behalf,  and  the  com 
mencement  of  this  suit,  she  was  and 
still  is  married  to  the  said  T.  J.,  who 
is  still  living,  to-wit,  at,  etc.  (venue), 
aforesaid;  and  this  she  is  readv  to  ver- 
ify, wherefore  because  the  said  T.  J. 
is  not  named  in  the  said  bill  (or  if 
in  C.  P.,  or  by  original,  instead  of  the 
word  "Bill,"  say  "writ  and  declara- 
tion") in  this  behalf  she  prays  judg- 
ment of  so  much  and  such  part  of  the 
said  bill  (or  if  in  C.  P.,  or  by  original, 
instead  of  the  word  "bill,"  say  "writ 
and  declaration")  as  relates  to  the 
said  supposed  promises  and  undertak- 
ings in  the  said  third  and  subsequent 
counts  mentioned.  And  also  of  the 
said  third  and  subsequent  counts,  and 
that  the  same  mav  in  this  behalf  be 
quashed,  etc.  3  Chit.  PI.  907;  Archb. 
PI.  301;  Burr.  App.  373,  §G7o. 

IV.  Pleas  To  a  New  Assignment,  Gen- 

eral Issue  and  Special  Plea. 

And  the  said  defendant,  as  to  the 
said  several  supposed  trespasses  above 
newly  assigned,  says  that  he  is  not 
guilty  thereof,  or  of  anj'  part  thereof, 
in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained 
against  him.  And  of  this  he  puts  him- 
self upon  the  country,  etc. 

And  for  a  further  plea  in  this  behalf, 
as  to  the  said  several  supposed  tres- 
passes above  newly  assigned,  the  said 
defendant,  by  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained 
according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  says  that 
the  said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him,  because  he  says  that, 
etc.  (here  state  the  subject-matter  of 
the  plea,  the  conclusion  with  a  verifi- 
cation is  thus):  And  this  he  the  said 
defendant  is  ready  to  verify.  Where- 
fore he  prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
in  respect  of  the  said  supposed  tres- 
passes above   newlv    assigned,    etc. 

"O.    H.,   (lefts,   atty. 

Burr.  App.  410,  S7(!.5;  Yates'  Forms 
738. 

V.  Common  Traverse. 

And  the  said  < '.  11.,  defendant  in 
this  suit,  by  J.  L.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  says  that  the  s.nid  plain- 
tiff ought   not   to   have   or   mnint.iin    his 
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{■<'■:    iifjaiiist    him.   the   s:iiii  I  tainod   daniajjos,   by   roason  of  tho  non- 
lu'oauso    lie    says    tliat    tlio  Miorfitniiaiicc    of   tlii>   said   srvcral   ])rom- 

isos   and    iiiidortakin^s   in    tlie  said   dt'c- 

laration  iiieiitionod,  to dollars 

and    cents;    besides   his   costs 


defiMulanf 

windows  of  the  said  niessiia^je  or  tone 
mont  \v«'re  not  in  any  part  tluMcot 
niinons.  in  decay,  or  out  <if  repair,  in 
manner  and  form  as  the  said  plaintifT 
hnth  above  complained  ajrainst  luni, 
the  said  defendant.  And  of  this  ho 
puts  himself  upon   the  country. 

J.  L..  defendant's  attorney. 
l^urr.  App.  343,  §r>2S;  Stcph.  PI.   (ed. 
1<-Jt>   71. 

VI.  Special  Traverse  (Absciue  Hoc). 
.\nd  the  said  ('.  1>.,  deleiidant  in 
this  suit,  by  M.  F.,  his  attorney,  conies 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  against  him,  be- 
cause he  says  that  the  said  J.  K.,  de- 
ceased, at  the  time  of  the  making  of 
the  said  indenture,  was  seised  in  his 
demesne,  as  of  freehold,  for  the  term 
of  his  natural  life,  of  and  in  the  said 
demised  premises,  with  the  appurte- 
nances, and  continued  so  seised  thereof 
until,  and  at  the  time  of  his  death; 
and  that,  after  the  making  of  the  said 
indenture,    and    before    the    expiration 

of  the  said  term,  to-wit,  on  the  - 

day   of  ,   in    the   year   of   our 

Lord   ,  at   aforesaid, 

the  said  J.  K.  died;  whereupon  the 
term  created  by  the  said  indenture 
wholly  ceased  and  determined:  With- 
out this,  that,  after  the  making  of  the 
said  indenture,  the  reversion  of  the  said 
demised  premises  belonged  to  the  said 
.1.  K.,  and  his  heirs,  in  manner  and 
form  as  the  said  plaintiff  halh,  in  his 
said  declaration  alleged.  And  this  the 
said  defendant  is  ready  to  verify 
Wherefore  he  prays  judgment,  if  tlie 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  against  him, 
etc. 

E.  F.,  defendant's  attorney. 
Burr.  App.  343,  §629;  Steph.  PI.  (ed. 
1«24)   190. 
VII.    Relictas. 

A.  Ill  Ida  in  AMumpsit. 
And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  re- 
linquishing his  said  plea  by  him  above 
pleaded,  says  that  he  cannot  deny  the 
action  aforesaid  of  the  said  plaintiff', 
nor  but  that  he  the  said  defendant  did 
undertake  and  promise,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him;  nor 
but    that    the    said    plaintiff    halh    sus- 


to  be  taxed. 

G.  TT.,  attorney  for  defendant. 
P.urr.   App.   431.   §832. 

P..     Eclicta  in  Debt. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  re- 
linquishing his  said  plea,  by  him  above 
pleaded,  says  that  he  cannot  deny  tlie 
action  of  tiie  said  plaintiff;  nor  but 
that  the  said  writing  obligatory  is  the 
deed  of  him  the  said  defendant;  nor 
but   that   he   owes  to   the   said   plaintiff 

the  said  sum  of  dollars  above 

demanded,  in  manner  and  form  as  tlie 
said  plaintiff  hath  above  thereof  com- 
plained against  him. 

G.   II.,  attorney  for  defendant. 

Burr.  Aiip.  431,  §833. 

VIII.     Plea,  Comperuit  ad  Diem. 

Supreme  court.     C.  T).,  I.  X.,  and  I.  S. 

ads.   A.   B.,  assignee  of  J.  K.,  sheritf 

of  the  county  of  . 

And  the  said  C.  D.,  I.  N.,  and  1.  S., 
defendants  in  this  suit,  by  R.  B.,  their 
attorney,  come  and  defend  the  wrong 
and  injury  when,  etc.,  and  say  that 
the  said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action  there- 
of against  them,  because  they  say  that 
the  said  C.  D.  did  appear  in  the  action 
commenced  by  the  said  writ  in  the 
said  condition  of  the  said  writing  ob- 
ligatory mentioned,  according  to  the 
form  and  effect  of  the  said  condition, 
by  putting  in  special  bail  within  twenty 
days  after  the  return  day  specified  in 
the  writ  of  capias  ad  respondendum 
in  the  said  condition,  and  in  the  said 
declaration  of  the  said  plaintiff  above 
set  forth  (if  the  bail  have  been  ex- 
cepted to,  and  justified  and  here:  "and 
by  perfecting  such  bail  [the  same  hav- 
ing been  excepted  to],  according  to 
the  rules  and  practice  of  the  said 
court"),  as  by  the  record  of  the  said 
appearance  (and  of  the  justification  of 
the  said  special  bail)  remaining  in  the 
said  court  before  the  justices  thereof, 
to-wit,  at  the  city  hall  in  the  city  of 
New  York  (place  where  the  proceed- 
ings are  filed),  more  fully  appears. 
And  this  they  are  ready  to  verify  by 
the  said  record.  Wherefore  they  pray 
judgment    if    the    said    plaintiff    ought 
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to   have   or  maintain   his   aforesaid  ac- 
tion   thereof   against   them,   etc. 

R.  B.,   attorney   for   defts. 
Burr.    App.    372,    §672;     see     Yates' 
Forms  475. 

IX.  Notice  of  Special  Matter  With 
General  Issue. 
(At  the  foot  of  the  general  issue, 
immediately  following  the  attorney's 
signature,  subjoin  the  notice  in  the  fol- 
lowing form):  Sir:  Please  to  talce 
notice  that  the  said  defendant,  at  the 
trial  of  the  above  cause,  will  insist 
upon  and  give  in  evidence,  under  the 
general  issue  above  pleaded,  that  (here 
give  the  substance  of  the  notice,  ac- 
cording to  the  facts;  thus,  in  case  of  a 
notice  of  set-off,  proceed  as  follows) :  the 
said  plaintiff  at  the  time  of  the  com- 
mencement of  the  action  aforesaid 
against  the  said  defendant  was  and  still 
is  indebted  unto  him  in  the  sum  of  (one 
thousand)  dollars,  lawful  money  of  the 
United  States  of  America,  for  divers 
goods,  wares  and  merchandises,  before 
that  time  sold  and  delivered  by  tlie 
said  defendant  to  the  said  plaintiff, 
and  at  the  special  instance  ana  request 
of  the  said  plaintiff.  And  in  the  fur- 
ther sum  of  (one  thousand)  dollars,  of 
like  lawful  money,  for  the  work  and 
labor,  care  and  diligence  of  the  said 
defendant,  by  the  said  defendant,  and 
his  servants  before  that  time  done,  per- 
formed and  bestowed,  in  and  about  the 
business  of  the  said  plaintiff,  and  for 
the  said  plaintiff,  and  at  his  like  re- 
quest. And  in  the  furtlier  sum  of  (one 
thousand)  dollars,  of  like  lawful  money, 
for  money  before  that  time  lent  and 
advanced  by  the  said  defendant  to  the 
said  plaintiff,  and  at  the  like  request 
of  the  said  plaintiff;  and  for  other 
money  by  the  said  defendant,  before 
that  time  paid,  laid  out  and  expended 
for  the  said  plaintiff,  and  at  the  like 
request  of  the  said  plaintiff.  And  for 
other  money  by  the  said  plaintiff,  be- 
fore that  time  had  and  re(;(MV('d  to 
and  for  the  use  of  the  said  defendant. 
And  also  that  the  said  plaintiff,  belnrc 
the  commencement  of  this  action,  ac- 
counted togptlitr  with  the  said  defend- 
ant, of  and  concerning  the  said  demand 
of  the  said  plaintiff  against  the  said 
ilffendant,  and  also  of  and  concerning 
ilivprs  other  sums  of  monry  and  ac- 
"Oiints  between  the  said  j)laintiff  and 
the  said  defendant,  and  u[ion  such  ac- 
counting the  said  plaintiff  was  found 
to    be    in    arrear   and    indebted    to    tlie 


said  defendant,  in  the  further  sum  of 
(one  thousand)  dollars,  of  like  lawful 
money,  which  the  said  plaintiff'  under- 
took, and  then  and  there  faithfully 
promised  the  said  defendant,  well  and 
truly  to  pay  unto  the  said  defendant, 
when  the  said  plaintiff  should  be  there- 
unto afterwards  requested.  Which 
said  several  sums  of  money,  or  so  much 
thereof  as  will  be  sufficient  for  that 
purpose,  the  said  defendant  will  set- 
off against  the  demand  of  the  said 
plaintiff,  to  be  proved  at  the  trial,  and 
have  the  balance  certified  in  his  favor 

Dated    the    day     of , 

1846. 

Yours,  etc., 
G.  H.,  attorney  for  defendant. 
To  E.  F.,  esq.,  attorney  for  plaintiff. 
Burr.   App.  342,   §62.5. 

PLEDGES. 

I.  Bill  for  Redemption,  9  So 

II.  Decree  for  Redemption,  9SG 

ni.  Complaints,  9S6 

A.  For  Loss   of  Fledge,  986 

B.  For  Injury  to  Fledge,  987 

C.  To  Eecover  Excess   of   Note,   987 

CROSS-EEFEREXCE : 
Trover  and  Conversion: 

Answer,    That    Defendant    Has    Lien 
on   Goods   by   Pledge. 

I.  Bill  for  Redemption  of  Goods 
Pledged. 
Humlily  complaining,  showeth  unto 
your  honors  your  orator,  A.  S.,  of,  etc., 
against  P.  S.,  of,  etc.,  that  your  orator 
having  occasion  for  a  sum  of  nmney 
for  the  purposes  of  his  business,  made 
application  to  said  P.  S.,  the  said  de- 
fendant, to  lend  him;  the  same,  and 
thereupon    the   said    P.  S.,   on    or   about 

,    advanced    and    lent    to    your 

orator    the    sum    of    .$ ,    and    in 

onler  to  secure  the  repayment  tliereof 
■with  interest,  your  orator  driiositod 
with  the  said  defendant  a  box  of  tanned 
boot  legs  and  tops,  which   were   of  tlie 

value    of   $ and    upwards,   and 

at  the  same  time  executed  and  de- 
livered to  the  said  defendant  a  l>ill  of 
sale  of  the  said  goods  so  deposited  with 
him;  but  it  was  not  meant  and  in- 
fended  thereby,  either  by  your  orator 
or  the  said  defendant,  that  tlie  said 
transaction  should  amount  to  an  ab- 
solute sale  of  the  said  goods  to  tho 
said  defendant,  but  it  was  expressly 
agreed    between    your    orator    ;iii>l     (ho 
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said  ilefemlaiit,  that  your  orator  should 
novortlioloss  be  at  liberty  to  rodooin 
tho  sanitv  And  your  orator  further 
showoth,  that  boinjj  dosirous  to  riHlooiu 
the  said  goods,  ho  has  frequently  ap- 
plied to  tlio  said  P.  S.,  and  has  olTcrod 
to  repay  liiin  tlie  said  sum  of  $ 


with  lawful  interest  thereon,  on  having 
the  said  goods  redelivered  to  hiui,  with 
which  just  and  reasonable  re(|uests  your 
orator  well  hojied  tiiat  the  said  P.  S. 
would  have  complied,  as  in  justice  ami 
equity  he  ought  to  have  done.  liut 
now  "so  it  is  (see  Bills  and  Answers), 
etc.  To  the  end,  etc.  (see  Bills  and 
Answers).  And  that  the  said  defend- 
ant may  answer  the  premises,  and  thar 
an  account  may  be  taken  of  what  is 
due  to  the  said  defendant  for  jirincipal 
and  interest  in  respect  of  the  said  loan 

of   $ ,    and    that   upon    payment 

thereof  by  your  orator  the  said  defend- 
ant may  be  decreed  and  deliver  over  to 
your  orator  the  said  goods  so  deposited 
with  him  as  aforesaid  (and  for  further 
relief,  see  Bills  and  Answers),  ^fay 
it  J. lease,  etc.  (See  Bills  and.  An- 
swers). 3  Dan.  Oh.  PI.  &  Pr.  (Per- 
kins' ed.)   1939. 

n.  Decree  for  Redemption  of  Goods 
Pledged;  Inquiry  as  to  Overpay- 
ment. 

It  is  ordered  and  decreed,  that  it 
be  referred  to  A.  B.,  esquire,  master, 
etc.,  to  take  an  account  of  what  re- 
mained due  on  the,  etc.,  the  uate  of 
the  last  note  exhibited  in  this  cause, 
for  principal  and  interest  of  the  money 
advanced  and  lent  by  the  defendant 
W.  to  the  said  C,  the  bankrupt,  on  tiie 
pledge  of  the  jewels,  plate,  and  effecta 
mentioned  in  the  original  note  from  the 
defendant  to  the  said  C,  dated,  etc., 
and  to  compute  the  interest  on  so  much 
of  the  principal  as  then  remained  due. 
And  it  is  further  ordered,  that  the  said 
master  do  likewise  take  an  account  of 
the  said  jewels,  plate,  and  effects,  spe- 
cified in  the  last-mentioned  note,  and 
see  which  of  them  remain- in  specie  in 
the  custody  or  power  of  the  defend- 
ant, and  what  part  thereof  hath  been 
sold  or  disposed  of,  by  the  defendant. 
And  as  to  such  jiart  thereof  as  hath 
been  so  sold  or  disposed  of,  it  is  fur- 
ther ordered,  that  the  said  master  do 
take  an  account  of  the  real  value 
thereof;  and  that  the  value  of  such 
part  thereof  as  hath  been  so  sold  or 
disposed  of  by  the  defendant  be  applied 


in  tiie  (list  place  towards  paying  the 
interest,  ami  then  towards  sinking  tho 
principal,  of  wiiat  sliall  be  so  found  to 
have  been  due  to  the  defendant  for  tlie 
money  lent  or  advanced  by  him  as 
aforesaid.  And  if  upon  the  balance  of 
the  said  account,  anything  shall  bo 
found  to  remain  due  to  the  defendant 
for  princijial  or  interest,  then  on  Jiay- 
luent  lliereof  by  tiie  j)laintifT  to  the  said 
defendant  at  sucii  time  and  place  ag 
the  said  master  shall  a])poiiit,  it  is  fur- 
ther ordered  that  the  defendant  do  de- 
liver to  the  j)iaintiff  such  part  of  tho 
said  jewels,  plate,  and  efTects  as  shall 
be  found  to  remain  in  specie.  But  in 
default  of  such  payment  by  the  jilain- 
titf  to  the  defendant  as  aforesaid,  it 
is  further  ordered  that  the  said  plain- 
tiff's bill  do  from  thenceforth  stand 
dismissed  out  of  this  court  with  costs 
to  be  taxed  by  the  said  master.  And 
in  case  it  shall  appear  on  the  said 
account  that  the  defendant  is  over- 
paid his  said  principal  and  interest, 
then  it  is  further  ordered  that  the  said 
defendant  do  pay  to  the  plaintiff  so 
much  as  shall  remain  due  to  the  j)lain- 
tiff  on  the  said  account,  and  also  to 
deliver  to  the  plaintiff  such  part  of  the 
said  jewels,  plate,  and  effects  as  shall 
rem.'^in  in  specie,  to  be  applied  as  part 
of  the  personal  estate  of  the  bankrupt, 
for  the  benefit  of  the  creditors  seek- 
ing relief  under,  etc.  And  the  court 
doth  reserve  the  consideration  of  in- 
terest of  any  money  that  may  be  found 
due  from  the  defendant  to  the  plain- 
tiff, in  case  there  shall  be  any  such,  and 
also  the  consideration  of  costs,  till  after 
the  said  master  shall  have  made  his  re- 
port. Liberty  to  apply.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2238. 

III.     Complaints. 

A.     Complaint     Against    Pledgee    for 
Loss  of  Pledge. 

I.      That     on    the    

.     18 ,     at     ■ 


day    of 
— ,     the 


plaintiff  delivered  to  the  defendant 
(briefly  designate  the  thing),  the  prop- 
erty  of   this   plaintiff,   of   the  value   of 

dollars,   by  way   of  pledge  to 

the    defendant    to    secure    the    sum     of 
dollars  theretofore   loaned  by 


the  defendant  to  the  plaintiff  (and  in- 
terest thereon;  or  other  indebtedness), 
which  (pledge)  the  defendant  received 
for  that  purpose,  and  agreed  with  the 
plaintiff  to  take  good  care  of  until  it 
should  be  redeemed  by  the  plaintiff. 
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n.  That  the  defendant  has  failed  to 
fulfill  said  judgment  on  his  part, 
and  on  the  contrary  took  so  little  care 
of,  and  so  negligently  kept  said 
(pledge),  that  while  it  vras  in  his  pos- 
session for  the  purposes  aforesaid,  it 
was  through  his  negligence  lost,  to  the 
damage  of  the  plaintiff dol- 
lars.    1  Abb.  Forms  417. 

B.     Complaint  Against  Pledgee  for  In- 
jury to  Pledge. 

I.     That    on    the 
18 ,  at 


—    day    of 
-,  the  plain- 


tiff delivered  to  the  defendant  (briefly 
designate    the    thing),   the    property   of 

this  plaintiff,  of  the  value  of  

dollars,  by  way  of  pledge  to  the  de- 
fendant to  secure  the  sum  of  

dollars  theretofore  loaned  by  the  de 
fendant  to  the  plaintiff  (and  interest 
thereon;  or  other  indebtedness),  which 
(pledge)  the  defendant  received  for 
that  purpose,  and  agreed  with  the  plain- 
tiff to  take  good  care  of  it  until  it 
should   be   redeemed   by   the   plaintiff. 

11.  That  the  defendant,  not  regard- 
ing his  f>romise,  so  negligently  con- 
ducted in  respect  to  said  (pledge),  and 
so  carelessly  used  the  same,  tliat  it  be- 
came, by  reason  of  his  negligence  and 
carelessness,  greatly  damaged  (state 
briefly  the  injury,  in  its  nature  and 
extent,  as  the  case  was),  to  the  damage 

of  the  plaintiff dollars.  1  Abb. 

Forms  418. 

C.  Complaint  by  Pledgor  of  Note  To 
Becover  Excess. 

I.      That    on    the    day    of 

,    18 .     the     plaintiff     being 

then   indebted  to  the  defendant   in   the 

sum    of    dollars,    he    delivered 

(or,  indorsed,  if  tlie  note  was  trans- 
ferred by  indorsement)  to  said  defend- 
ant, as  a  collateral  security  for  the 
payment  of  the  same,  a  promissory  note 
made  by  one  M.  X.  for  ,  bear- 
ing    date     on     the     day     of 

,      18 ,     and      payable      at 


months  after  its  date. 


IT.  That  at  its  maturity  the  note 
was  collected  by  the  defendant,  and 
by  the  ap[)lication  of  thf  moneys  ho 
received  by  him,  said  indchtedneHs  was 
wholly   paid   and   extinguished. 

III.  That  after  jiayment  of  said  in- 
debtedness there  remained  in  the  hands 
of  the  defendant  a  balance  of 


dollars,  belonging  to  this  plaintiff;  pay- 
ment of  which  the  plaintiff  demanded 
of  the  defendant  on  the  day 


-,  18 ,  but  no  part  there- 


of   

of  has  been  paid.     1  Abb.  Forms  179. 
POLYGA^n'.— See   Bigamy. 
POOR  LAWS.— See  Paupers. 
POOR  PERSONS.— See  Paupers. 
POSSESSION.— See   Trespass. 
POSSESSION,  WRIT  OF.— See  Eject- 
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I.      Indictment     for    Mailing     Obscene 
Matter,  987 

n.      Indictment    for    Mailing    Obscene 
Book,    9,ss 

III.     Indictment   for   Sending    Lottery 
Circular  Through  Mail,  ;i>s 

rV.     Indictment  for  Robbing  Mail,  988 

V.  Indictment   for   Assisting   in   Rob- 

bing Mail,   989 

VI.  Indictment  for  Fraudulent  Use  of 

Mail,  9S9 

I.  Indictment  for  Mailing  Obscene 
Matter. 
"Did  unlawfullj',  wilfully,  and  know- 
ingly deposit  and  cause  to  be  deposited 
in  the  postoffice  of  the  city  of  New 
York,  for  mailing  and  deliver}^  by  the 
postoffice  establishment  of  the  United 
States,  a  certain  obscene,  lewd,  and 
lascivious  paper,  which  said  paper  then 
and  there,  on  the  first  page  thereof, 
was  entitled  'Tenderloin  Number, 
Broadway,'  and  on  the  same  page  were 
printed  the  words  and  figures  follow- 
ing,— that  is  to  say:  'Volume  11,  num- 
ber 27;  trade-mark,  1892;  by  Lew 
Rosen:  New  York,  Saturday,  Ai)ril  15, 
1893;  ten  cents  a  copy,  .$4.00  a  year, 
in  advance;'  and  thereupon,  on  the 
same  page,  is  a  picture  of  a  cab,  horse, 
driver,  and  the  figure  of  a  female,  to- 
gether (underneath  the  said  picture) 
with  the  word  'Tenderloineuse, '  and 
the  said  paper  consists  of  twelve  pages, 
minute  description  of  which,  with  tlio 
|)ictures  tiierein  and  thereon,  would  be 
offensive  to  the  court  and  imjiroper  to 
si>read  upon  the  records  of  the  court 
brcnuse  of  their  oliscenc,  lewd,  and  in- 
decent matters;  and  the  said  paper  on 
the  said  twenty-fourth  day  of  April, 
in  the  year  one  thousand  eight  hun- 
dred and  ninety-three,  was  enclosed  in 
a  wrapper  and  a<Mrc»sed  as  follows, — 
that  is  to  say:  'Mr.  Oeo.  Edwards, 
P.  O.  box  510,  Summit,  N.  J.,— against 
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the  poaro  of  tlic  Fnitoil  Statoa  and 
thoir  ilijjiiity,  ami  ooiitiary  to  t  lu>  statulo 
of  tho  rnitctl  Staffs  in  such  case  made 
niul  providi'tl."     I'rii'O  r.  I'liiti'd  States, 

i(V)  r.  s.  311.  i:  Sup.  <'t.  ;!•)(;,  n  l.  od. 

727. 

II.      Indictjucnt    for    Mailing     Obscene 
Book. 

"On  till"  twolfth  day  of  November, 
in  the  year  of  our  Lord  one  thousand 
oight  hvindred  and  seventy-eight,  at 
the  Smithtrn  District  of  New  York,  and 
within  the  jurisdiction  of  tliis  Court, 
did  unlawfully  and  knowingly  deposit, 
and  cause  to  be  deposited,  in  tlie  mail 
of  the  United  States,  then  and  there, 
for  mailing  and  delivery,  a  certain  ob- 
scene, lewd,  and  lascivious  book,  called 
'C\ipid's  Yokes,  or  The  Binding  Forces 
of  Conjugal  Life,'  which  said  book  is 
so  lewd,  obscene  and  lascivious,  that 
the  same  would  be  oflensive  to  the 
Court  here,  and  improper  to  be  placed 
upon  the  records  thereof;  wherefore, 
the  jurors  aforesaid  do  not  set  forth 
the  same  in  this  indictment;  which  said 
book  was  then  and  there  inclosed  in  a 
paper  wrapper,  which  said  wrapper  was 
then  and  there  addressed  and  directed 
as  follows:  G.  Brackett,  Box  202,  Gran- 
ville, N.  Y. "  the  second  count  avers, 
that  the  defendant,  "on  the  twelfth 
day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
seventy-eight,  at  the  Southern  District 
of  New  York,  and  witliiii  the  jurisdic- 
tion of  this  Court,  unlawfully  and 
knowingly  did  deposit,  and  cause  to  be 
deposited,  in  the  mail  of  the  United 
States,  then  and  there,  for  mailing  and 
delivery,  a  certain  publication  of  an 
indecent  character,  called  'Cupid's 
Yokes,  or  The  Binding  Forces  of  (.'on- 
jugal  Life,'  which  said  publication  is 
so  indecent  that  the  same  would  be 
offensive  to  the  Court  here,  and  im- 
proper to  be  placed  on  the  records 
thereof;  wherefore,  the  jurors  afore- 
said do  not  set  forth  the  same  in  this 
indictment;  which  said  publication  was 
then  and  there  inclosed  in  a  wrapper, 
which  said  wrapper  was  then  and  there 
addressed  and  directed  as  follows,  to- 
wit:  (}.  Brackett.  Box  202,  Granville, 
N.  Y."  United  States  r.  Bennett,  16 
Blatchf.  33S,  2+  Fed.  Cas.  No.  14,571. 
m.  Indictment  for  Sending  Lottery 
Circiilar  Through  Mail. 

"Did  unlawfully  and  knowingly  de- 
posit in  the  mail  of  the  United  States, 
and   send    to   be    conveved   bv   the    said 


mail,  a  certain  letter  and  circular  con- 
cerning a  lottory,  whicli  said  letter  and 
circular  was  tlu'u  and  there  of  the 
tenor  and  in  the  words  and  figures 
following,  thai  is  to  say:  (copy  of  cir- 
cular). 

All  prizes  payable  in  full  on  presenta- 
tion of  ticket.  , 

Oflicial  copy  of  drawings  mailed  as 
soon  as  received,  which  said  letter  and 
circular  was  then  and  there  enclosed 
in  an  envelope  and  addressed  as  fol- 
lows, that  is  to  say:    (copy  of  address). 

The  second  count  charged  that  the 
defendant  "did  unlawfully  and  know- 
ingly deposit  in  the  mail  of  the  United 
States,  and  send  to  be  conveyed  by  the 
said  mail,  a  certain  circular  concern- 
ing a  lottery,  which  said  circular  was 
then  and  there  enclosed  in  an  envelope, 
which  said  envelope  was  addressed  as 
follows:  (copy  of  address),  and  which 
said  circular  purported  to  be  an  an- 
nouncement of  the  one  hundred  and 
fourteenth  grand  monthly  distribution 
of  the  Louisiana  State  Lottery,  to  take 
place  at  New  Orleans,  Tuesday,  Novem- 
ber 11,  1879,  describing  the  list  of 
prizes,  the  plan  of  the  lottery,  a  list 
of  capital  prizes,  and  a  statement  of 
their  authority  for,  and  method  of,  do- 
ing business."  United  States  v.  Noelke, 
17  Blatchf.  (U.  S.)  .'554. 
rv.  Indictment  for  Bobbing  MaiL 
"Eastern  District  of  Pennsylvania,  to- 

wit: 

"The  grand  inquest  of  the  United 
States  of  America  inquiring  for  the 
Eastern  District  of  Pennsylvania,  upon 
thoir  oaths  and  affirmations,  respectful- 
ly do  present,  that  James  Porter,  other- 
wise called  James  May,  late  of  the 
eastern  district  aforesaid,  yeoman,  and 
George  Wilson,  late  of  the  eastern  dis- 
trict aforesaid,  yeoman,  on  the  6th 
day  of  December  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
twenty-nine,  at  the  eastern  district 
aforesaid,  and  within  the  jurisdiction 
of  this  Court,  with  force  and  arms  in 
and  upon  one  Samuel  M'Crea,  in  the 
peace  of  God  and  of  the  United  States 
of  America  then  and  there  being,  and 
then  and  there  being  a  carrier  of  the 
mail  of  the  United  States,  and  then 
and  there  intrusted  therewith,  and 
then  and  there  proceeding  with  the  sai  I 
mail  from  the  city  of  Philadelphia  to 
the  borough  of  Reading,  feloniously 
did  make  an  assault,  and  him  the  said 
Samuel    M'Crea    in     bodily     fear     and 
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danger  then  and  there  feloniously  did 
put,  and  the  said  mail  of  the  tfnited 
States  from  him  the  said  Samuel 
M'Crea  then  and  there,  feloniously, 
violently  and  against  his  will,  did  steal, 
take  and  carry  away,  contrary  to  the 
form  of  the  act  of  Congress  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United 
States  of  America. 

''And  the  inquest  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid, 
do  further  present,  that  the  said  James 
Porter,  otherwise  called  James  May, 
and  the  said  George  Wilson,  afterwards, 
to-wit,  on  the  same  day  and  year  afore- 
said, at  the  eastern  district  aforesaid 
and  within  the  jurisdiction  of  this 
court,  with  force  and  arms  in  and 
upon  the  said  Samuel  M'Crea,  then  and 
there  being  a  carrier  of  the  mail  of 
the  United  States,  and  then  and  there 
intrusted  therewith,  feloniously  did 
make  an  assault,  and  him  the  said  car- 
rier of  the  said  mail  then  and  there 
feloniously,  violently,  and  against  his 
will,  did  rob,  contrary  to  the  form  of 
the  act  of  Congress  in  such  case  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of 
America."  United  States  r.  Wilson  7 
Pet.  (U.  S.)   150,  8  L.  ed.  640. 

V.     Indictment  for  Assisting  in  Rob- 
bing Mail 

The  first  count  charged  that  the  de- 
fendant did,  "at  Fayf'tteville,  on  the 
1st  of  June,  1832,  procure,  advise,  and 
assist  Joseph  I.  Straughan  to  secrete, 
embezzle  and  destroy  a  mail  of  let- 
ter.s,  with  which  the  said  Joseph  L 
Straughan  was  entrusted,  and  which 
had  come  to  his  possession,  and  was 
intended  to  be  conveyed  by  post  from 
Pittsborough,  in  the  district  aforesaid, 
to  Fayetteville,  also  in  said  district, 
containing  bank  notes;  tlie  said  Joseph 
I.  Straughan  boing,  at  the  time  of  such 
procuring,  advising  and  assisting,  then 
and  there  a  jierson  eni ployed  in  one 
of  the  departments  of  tlie  post-office  es- 
tabiisliment,  to-wit,  a  carrier  of  the 
mail  of  the  United  States  from  Pitts- 
borough  aforesaid  to  Fayetteville  afore- 
•-aid.  contrary  to  the  form  of  the  act 
of  Congress."  etc. 

The  second  count  was  in  the  fol- 
lowing words:  That  tho  dpfendant  "did 
procure,  advise,  and  assist  .Fospj)h  7. 
.Straughan  to  secrete,  embezzle  and  de- 
stroy  a   letter    addressed     by    Joseph 


Small  to  Joseph  Baker,  with  which  the 
said  Joseph  I.  Straughan  was  intrusted, 
and  which  came  to  his  possession,  and 
was  intended  to  be  conveyed  by  post 
from  Pittsborough,  in  the  district 
aforesaid,  to  Fayetteville,  aforesaid, 
containing  sundry  bank  notes,  amount- 
ing, in  the  whole,  to  sixty  [dollars, 
of  a  discrimination  to  the  jurors 
aforesaid  unknown,  and  of  the  is- 
sue of  a  bank  to  the  said  jurors  also 
unknown;  the  said  Joseph  I.  Straughan 
being,  at  the  time  of  such  procuring, 
advising  and  assisting,  then  and  there 
a  person  employed  in  one  of  the  de- 
partments of  the  post-office  establish- 
ment, fo-wit,  a  carrier  of  the  mail  of 
the  United  States  from  Pittsborough 
aforesaid  to  Fayetteville  aforesaid,  con- 
trary to  the  form  of  the  act  of  Con- 
gress," etc.  United  States  v.  Mills, 
7  Pet.   (U.   S.)    13S,   8   L.   ed.   636. 

VT.     Indictment  for  Fraudulent  Use  of 

Mail. 

The  first  count  charges  "that  Flem- 
ming  and  Loring.  pretending  to  be 
commission  merchants  at  Chicago,  and 
to  be  managers  of  an  association  or 
fund  by  them  pretended  to  exist  under 
the  designation  of  Flemming  &  Mer- 
riam's  'Fund  W,'  for  speculating  and 
trading  in  grain,  provisions,  and  stock, 
had  devised  a  scheme  and  artifice  to 
induce  the  sending  and  intrusting  of 
moneys  to  them  by  divers  other  per- 
sons, for  the  investment  and  employ- 
ment thereof,  for  those  persons  re- 
spectively, in  such  pretended  associa- 
tion or  fund,  and  the  same  moneys 
fraudulently  to  convert  to  the  own  use 
of  them,  the  said  Flemming  and  Lor- 
ing, and  thereby  to  defraud  the  said 
persons  who  sliould  so  send  and  intrust 
the  same  to  them,  whicli  scheme  was 
to  be  etTected  by  opening  correspond- 
ence with  such  persons  by  means  of 
the  postoflice  establishment  of  the 
United  States,  and  by  inciting  such 
persons  to  open  communication  with 
them,  the  said  Loring  and  Flemming, 
under  the  firm  name  of  Flemming  & 
.Merriam.  And  that  for  the  purfiose  of 
executing  such  scheme,  defendants  did 
place  in  the  post-office  at  Chic.-igo,  \cn 
jotters  and  ten  packets  directod  to 
divers  persons,  to  the  jurors  unknown." 
United  States  r.  Flemming,  18  Fed. 
907,  f>OS,  POO. 
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CROSS  K1:FKHKX(^K: 
pRArTICE : 

Sec  Ailmiraltv;  Appeals;  Attach- 
ment; Hills  of  Exeeptions;  liills  of 
rarticulars;  Homls;  Deceilents'  Es- 
tates; Deerees;  Default;  Demurrer 
to  Eviileiu'rt;  Equity  .lurisdiction 
ami  Proceilure;  Fiiniiiifis  and  Con- 
clusions; Hearing;  Infants;  issues 
in  Pleading  and  Practice;  .ludg- 
mont  Records;  Judgments;  Judg- 
ments and  Decrees,  Enforcement  of; 
Juries  and  Jurors;  Mandamus; 
Motions;  New  Trial;  I^otice;  Or- 
ders of  Court;  Petitions;  Process; 
Quo  Warranto;  References;  Re- 
turns; Service  of  Process  and 
Papers;  Stipulations;  Trial;  Ver- 
dict; Writ  of  Error,  and  tlie 
various  other  titles  cross-referred 
to  in  the  above. 


PRAECIPE. 

CROSS-REFERENCE: 
Dower.  Proceedkngs  To  Recovkr: 

Praecipe   for   Writ   of  Dower. 
Right,  Writ  of: 

Praecipe    for    Writ    at    Suit    of    Hus- 
band  and   Wife; 
Praecipe    for    Writ    of   Riglit. 


PRAYER  FOR  RELIEF. 

I.  Prayer  for  Relief  to  Complaint,  901 

II.  Prayer  for  Relief  to  Bill,  991 

CROSS-R  I-:FER  ENCES : 
Account  and  Accounting: 

Complaint    To    Correct     an     Account 

Stated; 
Prayer    for    an    Account     of     Rents, 

Profits     and     Sums     Received     by 

Mortgagee. 
Admiralty: 

(See  Libels  in  general.) 
BILL.S  AND  Answers: 
Introductory    Words; 
Prayer  for  an  Account  of  Rents  and 

Profits   of   Testator's   Real   Estate; 
Prayer    for    an    Account     of     Money 

Had  and   Received; 
Prayer   for   an    Account   of   Personal 

Instate; 
Prayer  for  Production  of  Deeds  and 

Pafters; 
General    Prayer    for    Relief     (always 

concluding  prayer); 
(And  see  Bills  in  general.) 


Bills  and  Notes: 

Complaint  on  Two  Notes,  One  Partly 
Paid. 
Bonds: 

Complaint    on   Bond    for   Payment   of 

Money    Only; 
Com|)laint   on    Bond    for    Payment   of 
Money  Only,  Pleading  Legal  Effect. 
Corporations  : 

Complaint    by    Attorney-General      To 
Dissolve    Corporation    for    Exercis- 
ing a  Franchise   Not  Conferred  by 
Law, 
Divorce : 

Complaint  for  Divorce  on  Ground  of 

Adultery; 
Complaint    for    Limited     Divorce     on 
Ground     of     Cruel      and      Inhuman 
Treatment; 
Complaint  for  Divorce  on  Ground  of 
Non-age. 
Dower  : 

Complaint  for  Admeasurement  of 
Dower. 

Ejectment: 

Complaint  in  Ejectment,  General 
Form; 

Complaint    in    Ejectment    by    Widow 
for    Dower    (a,    b). 
Elections: 

Complaint   for  Usurping   an   Elective 
Oflice. 
Husband  and  Wife: 

Complaint     Against     Husband      and 
Wife  for  Goods  Sold  for  Her  Sep- 
arate  Estate. 
Inheritance: 

Complaint  Against  Heir  by  Creditor 
of  Deceased; 

Complaint    Against    Heir    or    Devisee 
Where  He  Has  Conveyed  Land. 
Insane  Persons: 

Complaint      Against     Committee      of 
Lunatic,  Etc. 
Mortgages  : 

Complaint  by  Mortgagee  Against 
Mortgagor  and  Junior  Incum- 
brancers To  Foreclose  Upon  De- 
fault in  Interest,  Insurance  Paid 
by  Mortgagee,  Outstanding  Judg- 
ment; 

Complaint  by  Mortgagee  in  Posses- 
sion Against  Parties  Entitled  To 
Redeem,  Seeking  Accounting  and 
Payment   or  Strict  Foreclosure; 

Complaint  on  Note  and  Mortgage 
(Short  Form); 

Complaint  To  Redeem  by  Mortgagor 
Against  Mortgagee; 

Complaint  To  Redeem  by  Lessee. 
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Petitions  : 

(See  Petitions  in  general.) 
Quieting    Titi-e  : 

Complaint    To    Remove    a     Mortgage 
Which   Is   a   Cloud  Upon   Title. 
Eeformation  : 

Complaint    To   Reform    a    Conveyance 
b}--   Correcting   Mistake   in     Bound- 
ary. 
Replevin  : 

Complaint      for      Goods      Wrongfully- 
Taken  From  Plaintiff's  Possession. 
Rescission  and  Cancellation: 

Complaint    for   Rescission    of   a   Con- 
tract and  Repayment  of  Advances 
on  Ground  of  Fraud. 
Sales : 

Complaint  Against  Fraudulent  Buyer 
Seeking      Injunction       Restraining 
Sale  Pending  Suit. 
Special  Assessments: 

Complaint    To    Enjoin     a     Municipal 
Corporation    From    Deeding    Land 
Sold   for     Illegal     Special     Assess- 
ment. 
Specific   Performance: 

Complaint    for    Specific   Performance, 

Vendor  Against  Purchaser; 
Complaint  for  Specific  Performance 
on  an  Exchange,  Parties  Having 
Taken  Possession; 
Complaint  by  Creditor  for  Perform- 
ance of  Agreement  To  Give  Chat- 
tel Mortgage. 

L     Prayer  for  Eelief  to  Complaint. 

Wherefore  the  plaintiff  (or  plain- 
tiffs) demands  judgment  against  the  de- 
fendant (or  defendants)  for  the  sum 
of    dollars     and     


cents,    together    with    interest    thereon 

from    the    day    of    , 

18 (or,  when   the  action  is  for  the 

recovery  of  sums  wliich  became  pay- 
able at  different  times,  say,  with  in- 
terest ott dollars  thereof,  from 

the  day  of  ,   18 , 

and   with   interest    on   dollars 

thereof,    from     the    day     of 

• ),    together    with    the    costs    of 

this   action.     1   Abb.    Forms   111. 

II.      Prayer   of   Bill    To    Carry    Trusts 

Into  Execution  and  To  Ascertain 

Eights  of  Parties. 

And    that    tlio    said    will    and    codicil 

of  the  said  testator  may  bo  established, 

and   the   trusts   thereof    performed    and 

carried    into    execution,    and    that     the 

rights  and  interests  of  your  orator  and  of 

all  parties  under  the  same,  in  the  real 


and  personal   estate   of  the   said  testa- 
tor   may    be    ascertained    and    declared 
by  the  decree  of  this  honorable  court; 
and  that  an  account  may  be  taken  by 
and  under  the  direction 'of  this  honor- 
able   court,    of   all   the    personal    estate 
and  effects  of  the  said  testator,  and  of 
the    rents    and    profits    of    his    real    es- 
tates   come    to    the    hands    of   the    said 
defendants,  or  any  of  them,  or  by  their 
or   either   of  their   order,   or   for   their, 
or    either    of    their    use,    and    also    of 
the  funeral   expenses   and  debts  of  the 
said   testator;    and  that   the   clear  resi- 
due  of  the  said  testator's  personal  es- 
tate   and    effects    may    be    ascertained, 
and    that    the    same    may    be    invested 
and    secured    for    the    benefit    of    your 
orator;    and    that    an    account    may    be 
taken  of  the  real  estates  to  which  vour 
orator   is   entitled   under  the   said   will, 
and  that   the  rents  and  profits  thereof 
may  be  secured  for  your  orator's  ben- 
efit   during    his    minority;    and    if    the 
said   defendants   M.    W.,   W.   C,   W.   R. 
E.,    and   A.    his   wife,   or   any   of   them 
shall   appear   to   have   any   right   to,   or 
interest  in  any  of  the  estates  which  the 
said    testator    has    disposed    of,    or    as- 
sumed to  dispose  of,  by  his  said  will  in 
favor   of  your   orator,   that   it   may   be 
declared   that   they   are   bound   to  "elect 
conformably  to  the  will,  or  to  renounce 
in    favor    of   j'our    orator    the    benefits 
given    to    tnem    respectively     by     such 
wills;    and   if   they   shall   elect   to   con- 
firm   the    will,    that    they    may    be    de- 
creed   to    do   all    such    acts   as   may   be 
necessary   for  confirming  your  or.ator's 
title   to   the  estates  so   devised;   and   if 
they  shall  claim  against   the   said  will, 
that  the  benefits  given  to  them  respect- 
ively   by    the    said    will,    may    be    se- 
cured   for    your    orator,    or    otherwise 
that   he   may   be   compensated    thereout 
for   what    ho   may   lose   by   tiie  election 
of  the  said  defendants  to  claim  against 
tlie  said   will;  and  that   if  necessary,  a 
proi)er    j)crson     may    bo    appointed'  re- 
ceiver  of   (he    rents   and    profits  of   the 
saM    tpstafor's    real    estates,    with     all 
usual  directions.      (And   for  further  re- 
lief.)    Curtis'  Eq.  Prec.  77. 
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I.  Complaint  for  Preliminary  Examina- 

tion, W2 

II.  Warrant  for  Arrest,  092 

IIL     Oath  to  Complaining  Witness,  003 
Vol.  IX 


992 


VliELlMiyA HY  EXAMINATION 


IV.  Deposition  of  Witnesses,  POS 

V.  Commitment    Temporary    Pending 

Examination,  '.".';! 

VI.  Finding    of    Probable     Cause     on 

Preliminary   Examination,    IM'  I 

VII.  Warrant  of  Commitment,  W\ 

t  K'OSS-HKFKHKNCK: 

Complaint  for  I'rolimiiiarv  Examiua- 
tion.  Assault  With  lutoiit  To  Com- 
mit   Kapc; 

Complaint  for  I'rolimiiiaiy  Kxamina- 
tion  for  Kape. 

I.     Complaint  for  Preliminary  Exami- 
nation  (a). 

to-wit  . 

The    information    and    complaint    of 
C.  D.  of  (yeoman)   taken  this 

day  of  in   the   year 

of  our  Lord  IS ,  before  the  under- 
signed (one)  of  her  majesty's  justices 
of    the    peace,    in    and    for     the     said 

(county)    of   who   saith   that 

(etc..   stating  the   offense). 

Sworn  before  (me)  the  day  and  year 
first   before   mentioned   at . 


J.  S. 


1    Archb.   Cr.   PI.   31. 


Complaint   for  Preliminary  Examination 

(6). 
Georgia,   Houston   county: 

Before  me,  Wm.  S.  Moore,  a  justice 
of  the  peace,  personally  came  Jesse 
Cooper,  of  said  county,  who  being  duly 
sworn,  saith  on  oath,  that  on  the  fifth 
day  of  February,  1853,  at  Perry  in 
said  county  of  Houston,  George  W. 
Ray,  Jr.,  of  said  county,  did  make  a 
violent  assault  upon  the  person  of  Wil- 
liam F.  Taylor,  of  said  county,  with  a 
wooden  board  or  piece  of  plank,  which 
he.  the  said  George  W.  in  his  hands 
then  and  there,  had  and  held,  felon- 
iously, wilfully  and  maliciously,  did 
strike  and  inflict  divers  heavy  blows, 
upon  the  arm  and  head  of  him,  the 
said  William  F.  Taylor,  giving  to  the 
said  William  F.  then  and  there,  with 
the  board  or  piece  of  plank  afore- 
said, upon  his  head  aforesaid,  one  or 
more  mortal  wounds,  of  which  said 
striking  and  blows  aforesaid,  the  said 
Wm.   F.  Taylor  did  soon   after  die. 

Sworn  to  and  subscribed  before  me, 
Feb.   Sth,   18.53. 

Wm.  S.  Moore.  J.  P. 
Jesse  his  X  mark  Cooper. 

Ray  r.  State,  15  Ga.  223,  231. 


Xotc. — Tntroduci'd    in    i>\  idence,    suffi- 
ciency  not   in   question. 
('(ivi]>l(n)il    for   Prfliminarii   K.raminntion 

"The  information  of,  etc.,  of,  etc., 
who   saith  that,"   etc. 

(Signature.) 

I    Chit.    Cr.   L.    31. 

Kay  r.  State,  15  Ga.  223. 
Complaint   for  Preliminary  Examination 

(Affidvait)    (r). 
"State    of    Michigan,    county    of    Sag- 
inaw, ss. 

The  complaint  and  examination  on 
oath  and  in  writing  of  Reuben  W.  An- 
drus.  taken  and  made  before  me,  James 
\y.  Clark,  a  justice  of  the  peace  of  the 
city  of  Saginaw,  in  said  county,  upon 
the  14th  day  of  September,  A.  D.  1876, 
Avho  being  duly  sworn,  says  that  here- 
tofore, to-wit:  On  the  12th  day  of  Sep- 
tember, A.  D.  1876,  at  the  township 
of  Chesaning,  and  in  the  county  afore- 
said, Mary  Jane  Smith,  Norris  Alexan- 
der, Freeman  Cargen,  and  Julia  Cargen, 
feloniously,  wilfully,  and  of  their  mal- 
ice aforethought  did  kill  and  murder 
Charles  Smith,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  People  of  the  State  of 
Michigan,  wherefore  the  said  Reuben 
W.  Andrus  pra.ys  that  the  said  Mary 
Jane  Smith,  Norris  Alexander,  Free- 
man Cargen  and  Julia  Cargen  may  be 
apprehended  and  held  to  answer  this 
complaint  and  further  dealt  with  in  re- 
lation to  the  same  as  law  and  justice 
may   require. 

R.   W.   Andrus. 

Taken,   sworn   and   subscribed  before 
me  the  day  and  year  first  above  writ- 
ten. 
James  W.  Clark,  Justice  of  the  Peace." 

Cargen  v.  People,  39  Mich.  549. 

n.  Warrant  for  Arrest  for  Prelim- 
inary Examination  (a). 

"Whereas  A.  B.  (naming  accuser 
with  hin  residence  and  degree)  hath 
this  day  made  information  and  com- 
plaint upon  oath  before  me,  E.  F., 
Esq.,  one  of  his  majesty's  justices  of 
the  peace,  in  and  for  the  said  county, 
that  C.  D.  (naming  the  offender  and 
his  addition  and  degree)  did,  etc." 
(then  concisely  stating  the  offense). 
"These  arc  therefore,  etc."  1  ('hit. 
Cr.    L.    43. 

"These  are,  therefore,  by  authority 
of  the  state  of  Connecticut,  to  command 
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yon    to    apprehend    thp    said    , 

and  'lim  l;a\  e  fditliwitli  before  some 
proper  autlioiity  that  lie  may  be  ex- 
amined relative  to  said  complaint  and 
be  dealt  with  according  to  law."  Hin- 
man  r.  Taylor,  2  Conn.  357. 

Hereof  fail   not  at  your  peril.  Given 

under  my  hand  and  seal  this  

ilay  of ,  A.  D.  18 .     1  Chit. 

Cr.  L.  43. 

Note. — In  warrant  for  arrest  on  com- 
plaint "for  having  feloniously,  etc.,'' 
or  "for  assaulting,  etc."  "Against 
the  form  of  the  statute  in  such  cases 
made  and  provided."  1  Chit.  Cr.  L. 
43. 

Note. — Description  of  party,  name 
unknown,  "the  body  of  a  man  whose 
name  is  unknown,  but  whose  person 
is  well  known,  and  who  is  employed  as 
the  driver  of  cattle  and  wears  a  badge, 
No.  573."     1  Chit.  Cr.  L.  40. 

Warrant  for  Arrest  for  Preliminary  Ex- 
amination  {h). 
Georgia,  Houston  County:     To  Wm.  H. 
Talton,   dcputv   sheriff   of   said   coun- 
ty, and  to  all  lawful  officers  to  exe- 
cute and  return: 

Whereas  Jesse  Cooper  of  said  county, 
hath  this  day  made  oath  before  me, 
William  S.  Moore,  one  of  the  .justices 
of  tiie  peace  for  said  county,  that  on 
the  fifth  day  of  February,  ISoS,  at 
Perry  in  said  county  of  Houston, 
George  W.  Ray,  Jr.,  of  said  county,- 
did  make  a  \iolent  assault  upon  the 
person  of  William  F.  Taylor,  of  said 
count}',  and  with  a  wooden  board  or 
piece  of  plank,  which  he  the  said 
George  W.  in  his  liands  then  and  there 
had  and  held,  feloniously,  wilfully  and 
maliciouslv,  did  strike  and  inflict  div- 
ers heavy  blows  upon  the  arm  and 
head  of  him,  the  sai<l  William  F.  Tay- 
lor, giving  to  111"  said  William  F.  then 
there  with  the  board  or  piece  of  [ilank 
aforesaid,  upon  his  head  aforesaid,  one 
or  more  mortal  wounds,  of  which  said 
Htriking  and  blows  aforesaid,  the  said 
William  F,  Taylor  did  soon  thereafter 
die. 

These  are,  therefore,  to  command 
you,  and  ea<"h  of  you,  forthwith  to  ap- 
prehend liim,  the  said  (ieorge  W.  Ray, 
junior,  and  to  bring  him  before  me  or 
some  other  justice  of  the  peace  ot 
the  county  aforesaid,  to  answer  to  the 
charge  of  murder  committed  by  him, 
upon  the  person  of  the  said  William  F. 
Taylor,   on    the   said    fifth    day   of   Feb- 


ruary instant,   and  to  be   further  dealt 
with    as   the   law   directs. 

Hereof  fail  not,  and  have  you  then 
and   there  this  warrant. 

Given  under  mv  hand  and  seal,  this 
Feb 'v.   8th.   1853." 

Wm.  S.  Moore,  J.  P.  (L.  S.) 

I  have  executed  the  within  warrant 
by  taking  the  body  of  the  within 
named  George  W.  Ray,  junior,  and  have 
him  before  William  S.  Moore  and  David 
M.  Brown,  justices  of  the  peace  for  the 
countv   of  Houston. 

W.   H.   Talton,   Depy.   Shff. 

February   8th,   1853. 

Filed  in  office,  Februarv  8th,  1853. 
W.   H.   Miller,   Clk. 

Ray  r.  State.  15  Ga.  223. 

A'offe. — Introduced  in  evidence,  suffi- 
ciency not  in  question. 

III.  Oath  to  Complaining  Witness  on 

Preliminary    Examination. 
"You  shall  true  answer  niako  to  such 
questions,  as  shall  be  demanded  of  vou. 
So  help  you  God."     1   Chit.  Cr.  U  31, 
78. 

IV.  Deposition  of  Witnesses  Taken  at 

Preliminary  Examination. 
"The  examination   of   A.   B.   of,   etc., 
taken    on    oath,    etc."      1    Chit.    Cr.    L. 
80. 

V.  Commitment    Temporary    Pending 

Examination. 
City  and  county  of  New  York,  ss:  To 
the  policemen  and  constables  of  the 
said  city,  and  every  of  them;  and 
to  the  keeper  of  the  city  prison  of 
the    said   city. 

These  are,  in  the  name  of  the  people 
of  the  state  of  New  York,  to  command 
you,  the  said  j)oIicemen  and  constables, 
and  every  of  yon,  to  convey  to  the  saiil 
firison,  the  body  of  Louisa  Xasli,  and 
deliver  her  to  the  keeper  thereof;  and 
you,  the  said  keeper,  are  hereby  com- 
manded to  receive  into  your  custody, 
in  the  said  prison,  the  body  of  the  said 
Louisa,  who  stands  charged  before  me, 
on  the  oath  of  >fary  Murphy,  with  the 
otTense  of  committing  larceny,  as  a 
pickpocket,  from  the  person  of  said 
Mary  Murphy.  And  that  you  safely 
keep  tlie  said  Louisa  Nash  in  your 
custody,  in  tlie  said  jirison.  until  tlie 
al)ove  said  cliarge  be  investigated  and 
determined  by  me,  according  to  the 
statutes,  in  the  case  of  arrest  and  ex- 
amination of  offenders,  made  and  pro- 
vided. 

(liven    under    my    liand    and    seal,    in 
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tho    said    city,    this    thirtooiitli    tlay    ut 
Kobrunrv,  1S63. 

_: ,  (L.  s). 

Police   Justice. 
People  r.  Nash.  ">  Park.  Criin.  (N.  V.) 
4  73.   471). 

VI.     Finding   of   Probable    Cause    on 
Preliminary  Examination  (a). 

"The  court  funis  that  tliere  are  rea- 
sonable tirouiuls  for  believini];  that  the 
defendant,  J.  1.  Bailey,  coinuiitted  the 
offense  charjjed;  it  is  therefore  ordered 
by  the  court  tliat  the  said  defoiulaat, 
f.  I.  liailey,  be  committed  to  the  .jail 
of  Keno  county  until  the  next  regular 
term  of  the  district  court,  to  answer 
said  chartje. "  State  v.  Bailey,  32  Kan. 
S3,  3  Pac.  769. 

Fiudhifi    of   Probable   Cause   on    Prelim- 
inary Examination    (b). 

"It  appearing  to  me  that  the  offense 
of  murder  lias  been  committed,  and  that 
there  is  suliicient  cau.>e  to  believe  the 
within  named  W.  A.  Sehorn,  defendant, 
guilty  tliereof,  T  order  that  he  be  held 
to  answer  the  same,  and  committed  to 
the  siieriff  of  the  county  of  Glenn." 
(Signed)  "George  Jansen, 

"Justice  of  the  Peace." 

People  r.  Sehorn,  116  Cal.  5U3,  4S 
Pac.   495. 

VTI.     Warrant   of   Commitment    After 
Preliminary  Examination. 

"State  of  Kansas.  Eeno  county.  Be- 
fore Geo.  D.  Barclay,  J.  P.,  of  Eeno 
Township.  To  the  sheriff  or  any 
constable  of  Eeno  county: 
Whereas,  one  J.  I.  Bailey  was,  on 
the  twenty-first  day  of  May,  1883,  ar- 
rested on  a  warrant  issued  by  A.  W. 
McKinney,  coroner  of  Eeno  county, 
charging  the  said  J.  I.  Bailey  with  the 
killing,  feloniously,  of  one  J.  P.  Bailey, 
in  said  Eero  county,  state  of  Kansas; 
and  whereas  (said  J.  I.  Bailey),  after  a 
preliminary  examination,  held  before 
the  undersigned  .justice  of  the  peace, 
it  is  found  that  said  J.  P.  Bailey  has  been 
ffdoniously  killed,  and  that  said  J.  1. 
Bailey  i»  probaVjIy  the  guilty  party,  you 
are  therefore  commanded  forthwith  to 
take  the  .said  J.  I.  iiailey,  and  commit 
him  to  the  jail  of  Eeno  county,  there  to 
remain  until  the  next  term  of  district 
court,  to  be  dealt  with  according  to 
law. 

"Witness   my   hand,   at   mv   ofTice   in 


said    township,    this    L'ltli   day    of    May, 
1 SS3. 

Geo.  D.  Barclay,  J.  P." 
State  r.   Bailey,   32  Kan.  83,  3   Pac. 
7t)9. 
rEKSt'RII'TION.— See   Easements. 
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B.  By  Aijent  for  Commission,  995 

II.  Complaints,  996 

A.  For  Selling  for  Worthless  Bill,  9C6 
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Sale,    996 

C.  Against  Auctioneer  for  Selling  Be- 

low Limit,  996 

D.  Against  Auctioneer  for  Selling  on 

^Credit,   997 

E.  For  Not   Using  Diligence   To  Sell 

Goods,  997 

F.  For    Carelessly    Selling    to    Insolv- 

ent,   997 

G.  For  Money  Collected,  997 
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III.  Answers,  997 

A.  Denial    of    Negligence   in    Selling 

Goods,  997 

B.  Denial   of   Negligence    in     Giving 
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CEOSS-EEFEEENCES : 
Bankruptcy  : 

Proof  of  Debt  by  Agent  or  Attorney; 
Proof  of  Secured  Debt  by  Agent. 
Bills  and  Notes: 

Complaint  on  Note  Signed  by  Agent. 
Factors  and  Brokers: 

Complaint  by  Stockbrokers  for  Money 
Advanced  on  Account  of  Their 
Principal. 

I.     Declarations. 

A.  Declaration  Against  Shopman  for 
Selling  on  Credit  Contrary  to 
Express  Orders. 

For  that  whereas  the  said  plaintiff, 
before  the  making  of  the  promises  and 
undertakings  of  the  said  defendant  in 
this  and  the  (two)  next  succeeding 
counts,  was,  and  from  thence  hitherto 
hath  been  and  still  is  a  linen  draper, 
and  the  trade  and  business  of  a  linen 
draper  during  all  that  time  exercised 
and  carried  on,  to-wit,  at,  etc.,  and 
thereupon,  heretofore,  to-wit.  on,  etc., 
at,  etc.,  aforesaid,  in  consideration  that 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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the  said  plaintiff,  so  being  such  linen 
draper  as  aforesaid,  at  the  special  in- 
stance and  request  of  the  said  defend- 
ant, had  then  and  there  retained  and 
hired  the  said  defendant,  to  serve  him, 
the  said  plaintiff,  as  a  servant  and 
shopman,  in  his  said  trade  and  busi- 
ness, for  certain  wages  and  reward,  to 
be  therefor  paid  by  the  said  plaintiff 
to  the  said  defendant,  and  also  in  con- 
sideration that  the  said  plaintiff,  at 
the  like  request  of  the  said  defendant, 
had  then  and  there  agreed  to  find,  and 
provide  board  and  lodging  for  him,  the 
said  defendant,  whilst  he,  the  said  de- 
fendant should  continue  to  serve  him, 
the  said  plaintiff  as  aforesaid;  the  said 
defendant  then  and  there  undertook, 
and  promised  the  said  plaintiff,  that 
he,  the  said  defendant,  would  not, 
whilst  he  should  continue  to  be  the 
shopman  of  the  said  plaintiff  as  afore- 
said, sell  or  deliver  any  goods  or  mer- 
chandises of  the  said  plaintiff  on  credit, 
or  otherwise,  than  for  ready  money,  to 
any  person  or  persons,  without  the  con- 
sent or  approbation  of  the  said  plain- 
tiff; and  that  in  case  he,  the  said  de- 
fendarft,  should  sell  and  deliver  goods 
or  merchandises  on  credit,  or  otherwise 
than  for  ready  money,  without  the  said 
jilaintiff's  consent  and  approbation,  and 
the  same  should  not  be  duly  paid  for 
by  the  purchasers  thereof,  he,  the  said 
defendant,  would  pay  to  him,  the  said 
plaintiff,  the  prices  for  which  he  should 
so  sell  such  goods  and  merchandises 
on  credit,  or  otherwise  than  for  readj' 
money;  yet  the  said  defendant,  not  re- 
garding his  said  promise  and  undertak- 
ing, after  the  making  of  the  said 
promise  and  undertaking,  and  whilst 
he  continued  to  be  the  servant 
and  shopman  of  the  said  plain- 
tiff as  aforesaid,  to-wit,  on,  etc.,  at, 
etc.,  aforesaid,  without  the  consent  and 
approbation  of  the  said  plaintiff,  sold 
and  delivered  certain  goods  and  mer- 
chandises, to-wit,  etc.,  the  property  of 
the  said  plaintiff  of  a  large  value,  to- 
wit,   of   the    value   of dollars, 

of  lawful  money  of  the  T'nited  States 
of  America,  for  a  certain  sum  of  money, 

to-wit,  the  sum  of  dollars,   to 

certain  persons,  to  the  said  plaintiff 
unknown,  on  the  credit  of  a  certain 
draft  on  certain  persons  trading  under 
the  style  and  firm  of  Messrs.  K.  &  Co., 
which  .said  dm  ft,  the  said  Messrs.  R. 
ic  Co.,  afterwards,  to-wit,  on,  etc.,  last 
aforesaid,  being  the  day  when  the  said 


draft  purported  to  be  due  and  payable, 
wholly  refused  to  pay,  and  which  said 
last  mentioned  sum  of  money,  still  re- 
mains wholly  due  and  unpaid  to  the 
said  plaintiff,  and  the  said  plaintiff  is 
in  great  danger  of  losing  the  same; 
nor  have  the  said  persons  who  so  pur- 
chased the  said  goods  and  merchandises, 
duly  paid  the  said  sum  of dol- 
lars, or  any  part  thereof,  for  the  same, 
to-wit,  at,  etc.,  aforesaid.  And  the 
said  plaintiff  further  says,  that  the  said 
defendant,  further  disregarding  his  said 
promise,  etc.,  afterwards,  and  whilst  he 
continued  to  be  the  servant  and  shop- 
man of  the  said  plaintiff,  as  aforesaid, 
to-wit,  on,  etc.,  at,  etc.,  aforesaid,  with- 
out the  consent  and  approbation  of  the 
said  plaintiff,  and  against  his  will,  sold 
and  delivered  certain  other  goods  and 
merchandises,  to-wit,  etc.,  the  property 
of  the  said  plaintiff",  of  a  large  value, 
to-wit,  of  the  value  of  dol- 
lars, of  like  lawful  money  on  credit, 
otherwise  than  for  ready  money,  to  one 
J.    K.,    for    a    certain    other     sum     of 

money,    to-wit,    the    sum     of 

dollars,  of  like  lawful  money,  and  which 
said  last  mentioned  sum  of  money  still 
remains  wholly  due  and  unpaid  to  the 
said  plaintiff,  and  the  said  plaintiff  is 
in  great  danger  of  losing  the  same,  to- 
wit,  at,  etc.,  aforesaid.  Burr.  App.  266, 
§530;    2   Chit.   PI.   348. 

B.  Declaration  by  Agent  Against 
Principal  for  Commission  Ac- 
cording to  Agreement. 

"And  the  plaintiff  says  the  defend- 
ant is  a  manufacturer  of  machines  for 
making  artificial  ice;  that  on  or  about 
November,  IS92,  it  entered  into  a  con- 
tract with  the  plaintiff,  whereby  it 
agreed  to  make  the  plaintiff  its  agent 
to  procure  purchasers  for  said  ma- 
chines in  and  about  Boston,  and  to  pay 
him  for  his  services  in  procuring  such 
j)urcliaser8  in  said  territory,  as  a  com- 
mission, a  price  varying  according  to 
the  size  and  capacity  of  said  ma- 
chines; that  the  amount  which  the 
j)l:iintiff  was  to  receive  as  said  com- 
mission was  to  be  dctermiiitd  by  fix- 
ing a  price  wliich  the  defendant  was 
to  receive  for  each  of  tlie  sizes  s(d<l 
by  it,  and  the  plaintiff  was  to  be  al- 
lowed to  fix  a  sum  in  advance  as  the 
selling  price  of  said  machines,  varying 
according  to  the  sizes  and  ca[)acity; 
that  the  defendant  should  jirotect  the 
jilaintiff  in  the  matter  of  prices,  and 
should   not    sell    any    machines    to    the 
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plaintiff's  customers  jit  prices  less  than 
those  nnmed  by  the  plaint  iff  to  sjiiil 
enstoniers,  without  his  eoiiscnt;  that 
lor  a  thirty-ton  machine,  said  advance 
was  not  to  exceed  $2,.")0();  that  the 
plaintiff,  on  or  about  November  12, 
ISSM.  jirocured  the  Dorchester  liyneia 
Ice  Tompany,  of  saiil  Boston,  as  a  juir- 
chaser  of  a  thirty-ton  machine,  and 
fixed  the  price  to  be  paid  by  said 
purchaser  at  $2,r)00.  in  advance  of  tlie 
l>rice  to  be  received  by  said  def(>nd:int 
for  a  machine  of  said  size;  in  accord- 
ance with  sail!  agreement;  that  the  de- 
fendant thereupon,  in  violation  of  its 
said  agreement,  proceeded  to  complete 
said  sale  at  a  jirice  less  than  the  price 
pivcn  to  said  Dorchester  Hygeia  Ice 
Company  by  the  plaintiff,  and  at  a 
price  which  deprived  the  plaintiff  of 
a  large  portion  of  his  commission  upon 
said  sale  under  said  agreement,  with- 
out the  consent  or  knowledge  of  the 
plaintiff;  that  by  reason  of  said  breach 
of  said  agreement,  the  defendant  be- 
came liable  to  the  plaintiff  in  damages 
for  the  loss  of  his  commission  upon  said 
sale,  which  he  would  have  received 
under  said  agreement,  and  for  com- 
pensation for  his  services  in  procuring 
said  purchaser,  and  for  all  damages 
sustained  by  the  plaintiff  caused  by  the 
breach  of  said  agreement,  which,  the 
plaintiff  avers,  is  said  sum  of  $2,o00; 
and  that  the  defendant  owes  the  plain- 
tiff said  sum  of  $2.oOO,  with  interest 
thereon  from  the  time  of  said  sale." 
Buffum  r.  York  Mfg.  Co.,  175  Mass. 
471,  -)6  N.  E.  599. 
IL    Complaints. 

A.  CoiHjildiut  Against  Agent  for  Sell- 

ing  frrr   Worthlefi.i   Bill. 

I.  As  in  IT.  E,  inserting  at  the  *, 
for  cash,  or  an  approved  hill  or  note 
at  sixty  days  or  less,  and  not  otherwise 
for  according  to  the   fact). 

IT.  That  the  defendant  did  not  tiso 
due  diligence  in  selling  the  same,  but 
negligently  sold  the  same  for  a  bad 
and  insufRcient  bill  of  exchange,  having 
four  months  to  run,  and  which  is  worth- 
less and  of  no  value  to  the  plaintiff  (and 
although  the  same  became  payable  be- 
fore this  action,  is  unpaid),  to  the  dam- 
age   of   the    plaintiff   dollars. 

1   Abb.  Forms  397. 

B.  Complaint     Against     Agent      for 

Breach    of    Instructions    as    to 
Sale. 

I.      That    on    the    day    of 

.  I'' .  at ,  the  plain- 
See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


tiff  employed  the  defendant,  for  a  com- 

jiensation,  to  sell hogsheads  of 

sugar  of  the  value  of  dollars, 

for  the  plaint  ill';  and  that  he  received 
the  same  from  the  jdaintiff  for  that 
purpose. 

II.  That  in  consideration  of  the 
]ir(Mnises,  the  defendant  then  promised 
the  plaintiff  to  use  due  diligence  to  sell, 
and  in  selling  the  same  for  the  ])laintiff, 
and  in  obeying  the  reasonable  direc- 
tions of  (he  plaintiff  in  regard  to  the 
sale  thereof. 

III.  That    the    plaintiff   afterwards, 

on     or     about     the day     of 

,  18 ,  directed  the  defend- 
ant  to   sell   said   sugar  at   the   price   of 

,  and  not  less,  in  case  the  same 

could  be   obtained   by   using  reasonable 


diligence   in  that   behalf. 

lY.  That  said  direction  was  a  rea- 
sonable one,  and  the  defendant,  by 
using  reasonable  diligence,  might  and 
ought  to  have  obtained  that  price  for 
the  sugar. 

V.  That  the  defendant  did  not  use 
due  and  reasonable  diligence  in  obey- 
ing said  direction,  and  neglected  to  sell 
the  said  sugar  according  thereto,  and 
by  reason  thereof,  the  said  sugar  being 
afterwards    sold    by   the    defendant    for 

the   plaintiff,  produced dollars 

less  than  it  would  have  produced  had 
the  defendant  used  such  due  diligence 
to  sell,  and  in  selling  the  same;  and 
thereby,  also,  the  said  sugar  became 
much  wasted  and  deteriorated  in  value, 
and  the  plaintiff  incurred  dol- 
lars expenses  in  warehousing  the  same 

to  his  damage  dollars.     1  Abb. 

Forms  398. 

C.     Complaint  Against  Auctioneer,  for 
Selling   Below   Seller's   Limit. 

I.  That  the  defendant  being  en- 
gaged  at   ,   in  the   business   of 

an  auctioneer,  in  consideration  that  the 
y)laintiff  would  delivei*  to  him  (very 
briefly  designate  the  goods),  to  be  sold 
by  him  for  the  plaintiff  for  a  com- 
pensation,  undertook,   on   or   about   the 

day   of ,    18 ,    to 

sell  the  same,  *  at  and  for  no  less 
money  than  the  sum  of  dol- 
lars,   and    not    to    sell    them    otherwise. 

II.  That  the  plaintiff  accordingly 
delivered  said  goods  to  the  defendant 
for  that  jnirpose. 

III.  That  the  defendant,  without  the 
consent  of  the  plaintiff,  sold  them  for 
less  than  the  aforesaid  Rum,  to-wit,  for 

dollars,  to  the  damage  of  the 
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plaintiff     dollars.       1      Abb. 

Forms   399. 

D.  Complaint  Against  an  Auctioneer, 

for   Selling   on    Credit. 

T.  and  II.  As  in  preceding  form, 
substituting  at  the  *  for  cash,  and  not 
otherwise. 

III.  That  the  defendant  afterwards 
sold  said  goods  on  credit  without  the 
plaintiff's  consent,  whereby  the  plain- 
tiff has  hitherto  lost,  and  is  likely 
wholly  to  lose  their  value,  to  his  dam- 
age       dollars.      1    Abb.     Forms 

399. 

E.  Complaint  Against  Agent  for  Not 

Using  Diligence  To  Sell  Goods. 

I.      That     on     the    day    of 

,   18 .   at  ,   the   de- 


pose of  remitting  and  paying  over  the 
same  to  them  when   collected. 

II.  That  said  defendant,  as  such 
agent,  at  or  about  the  dates  mentioned 
in  the  schedule  hereto  annexed,  marked 
"A,"  received,  collected,  or  was  other- 
wise possessed  of  the  several  sums  of 
money  respectively  set  opposite  said 
dates,  which  sums  amounted  in  the  ag- 
gregate,     on      the     day     of 

,  18 ,  to  the  sum  of • 


fendant    undertook,    with    the    plaintiff, 
as   his   agent,  and   for   compensation   to 

be  paid  by  him,  to  sell  for  him,  *  goods  |  1   Abb.  Forms  174. 
of    the    plaintiff,    to-wit     (very    briefly 
designate     them),     of     the     value     ot 
dollars;     and     thereupon     re 


dollars. 

III.  That  after  deducting  all  credits 
due  the  defendant,  there  still  remains 
due  and  owing  to  these  plaintiffs  from 

said    defendant    the    sum    of 

dollars. 

IV.  That  plaintiffs  have,  since  the 
same  became  due  and  payable,  demand- 
ed  payment   thereof  from   him,  but   the 

j  defendant  refuses  to  pay  over  the  same. 


ceived  the  same  from  him  for  that 
purpose. 

ri.  That  the  defendant  did  not  use 
due  diligence  to  sell  or  in  selling  the 
same,  t  but  unreasonably  delayed  so 
to  do,  and  by  reason  thereof,  the  same 
being  afterwards  sold  by  the  defend- 
ant for  the  plaintiff,  produced • 

dollars  less  than  the  same  would  have 
produced  had  the  defendant  used  such 
due  diligence  to  sell,  and  in  selling  the 
same;  and  thereby,  also,  the  same  be- 
came much  wasted  and  deteriorated  in 
value,      and      the       plaintiff       incurred 

dollars  expenses  in  warehous- 
ing  the  same,   to   his   damage  

dollars.     1  Abb.  Forms  397. 

F.   Complaint  Against  Agent  for  Care- 

Icsslif  Selling  to  Insolvent. 
As  in   preceding   form   to  the   f,  con- 
tinuing:   but    negligently    sold    the    said 

for'  the    plnintiff   to    a   person 

in  embarrassed  circumstances,  without 
receiving  the  price  therefor,  or  taking 
security  for  the  payment  thereof; 
whereby  the  plaintiff  is  likely  to  lose 
the  price,  to  his  damage  dol- 
lars.     1    Abb.   Forms  397. 

0.  Complaint.      Against      Agent      for 

Money    Collerfcd. 

1.  That  before  the  dates  herein- 
aftpr  mentioned,  the  plaintiffs  author- 
ized the  defendant,  as  their  agent,  to 
collect  and  recei\e  ^premiums  on 
policies  of  insurance,  policy  fees),  and 
other   moneys   for    them,   for   the    pur- 


H.     Complaint  Against   Auctioneer  or 
Agent  for  Not  Accounting. 

I.  Allege  agency  as  in  II,  D,  or  thus: 
that   heretofore    (and   on   or   about    the 

day    of   ,    IS—),    the 

plaintiff     shipped     from     the     port     of 

,    consigned    to    the   defendant, 

then  his  agent,  at  ,  to  sell  for 

cash  (very  briefly  designate  tlie  goods), 

of    the    value    of   dollars,     of 

which  consignment  said  defendant  had 
notice,  and  which  agency,  for  a  valu- 
able consideration,  lie  uudertook  ami 
entered  upon. 

II.  That  he  received  said  goods  (and 
thereafter  sold  tiie  same,  or  some  part 
thereof)  on  account  of  the  plaintiff. 

III.  That  although  sulliciont  timo 
has  elapsed  therefor,  he  has  neglected 
and  refused,  and  still  neglects  and  re- 
fuses, to  render  to  the  plaintiff  a  .just 
and  true  account  of  such  sale,  and  of 
the  proceeds  thereof,  and  has  aiso  neg- 
lected and  refused  to  pay  over  the  |>ro- 
ceeds  to  the  plaintiff,  to  his  damage 
dollars.     1   Abb.   Forms  399. 


III.     Answers. 

A.  Denial    of    Negligence    in    Selling 

(ionds. 
That  he  was  not  negligent  in  or  about 
the  selling  of  the  said  goods,  but  sold 
the  same  as  soon  (or  for  as  large  a 
price)  as  with  due  diligence  ho  could. 
2  Abb.  Forms  108. 

B.  Answer,   Denial  of   Negligence  in 

Giving  Credit. 
That  he  sold  said  goods  to  one  M.  N., 
who   was   a   merchant   at -,   in 
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good  standing  ami  orodit.  fur  tho  sum 
of  dollars;  and  for  tlio  pay- 
ment of  which  Sinn  he  4ook  the  hill  of 
the  said  M.  N.,  drawn  on  and  accepted 

by    one    O.    P..     payable     in 

months  after  date,  which  bill  was  at 
ti)e  time  held  and  considered  an  ap- 
pro\ed  bill.     12  Abb.  Forms  108. 


PRINCIPAL  ANT  SURETY. 

I.  Complaints,  !»lts 

A.     />'.!/  Sunti/  Against  Vrincipal,  !>i)8 

li.     lUj   Surety  on   Lca.se,  998 

('.     By  Surety  on  Undertaking,  999 

II.  Answers,  999 


I.     Complaints. 

A.  ComitUiint  hy  Surety  Against 
rriiieipal,  for  Debt  for  Goods 
Sold  and  Costs  of  Judgment 
'Thereon,  Faid  hy  Surety. 

I.  That     on     the day    of 

,    18 ,   the   plaintiff,   at   the 

request  of  tho  defendant,  bought  of 
one  M,  N.,  to  be  by  liim  delivered 
to  the  defendant  and  to  his  use,  cer- 
tain  goods,  viz.:  of  tho  value 

of  dollars,  which  were  there- 
after delivered  to  the  defendant,  but 
he  failed  to  pay  for  them. 

II.  That    on     the 

,  18 ,  in  an  action   broutrht 


—   (lay    of 


to   recover  from   the  plaintiff  the  price 
of    said   goods,    said    M.    N.    recovered 
A      7>'^  Bail,  Death  of  Principal,  999  [  judgment,  which  was  duly  given  by  the 

B.  By  Bail,  No  Execution,  999 ^""'•t     «^     ««""^y 

C.  That    Note    Was    Extejided    With- 

out  Consent,   999 

D.  That  Signing   of  Note  by   Surety 

]\'as    on    Condition     That     Co- 
surety Sign,  999 


CROSS-REFERENCES: 

Bills  and  Notes: 

Answer  by  Accommodation  Indorsers, 
Extension  Given  to  Makers; 

Answer,  Defendant  Was  Surety,  and 
Plaintiff  Holds  Collateral  Securities, 
Defendant  Asks  To  Be  Subrogated; 

Answer    by    a    Surety     Alleging     an 
Extension  of  Time. 
Contribution  : 

Bill  for  Contribution  on  General 
Average; 

Complaint  for  Contriliution  by  Co- 
surety; 

Decree,  Reference  for  Account  of 
Payments  by  Plaintiff  as  Surety; 

Decree  for  Contribution  Between  Co- 
sureties and  Principal; 

Decree  Between  Co-defendants  in 
Suit  by  Creditor; 

Decree,    One     Co-surety    Unable     To 
Pay  His   Full   Share, 
Indemnity: 

Complaint,  Surety  Against  Principal, 
on  Promise  To  Indemnify. 
QfiA  Timet: 

Bill   by  Surety   on   Bond  To  Compel 
Debtor   To   Pay  Debt. 
SPECinc  Performance: 

Prayer  by  Surety  To  Compel  Specific 
Performance  by  Principal  With 
Obligee,  and  for  Writ  of  Ne  Ex- 
eat. 


against    the    plaintiff,    then    defendant, 

for  the  sum  of dollars,  being 

the  amount  of  said  price,  with  interest 
and  costs. 

111.      That    the    plaintiff    was    com- 
pelled to  i)ay  on  the  day  of 

,   18 ,  at  ,  and  did 


pay  to  said  M.  N.  the  sum  of 
dollars,  being  the  amount  of  the  said 
judgment  and  interest  thereon;  and 
that  no  part  of  the  same  has  been  re- 
paid to  him.     1  Abb.  Forms  172. 

B.     Complaint   by   Surety    on    Lease, 
Against   Principal. 

I.  That    on    or   about    the   

day  of  ,  18 ,  the  defendant 

entered  into  an  agreement  in  writing 
with  one  M".  N.,  of  wliich  the  follow- 
ing is  a  copy:  (setting  it  forth.  Or 
say,  an  agreement  in  writing,  wliereby 
he  liired  of  M.  N.,  the  house,  designat- 
ing  it,   for   the   term   of  ,  and 

agreed    to    pay    therefor,    to    the    said 

M.   N.,  the   rent  of  dollars  in 

equal  quarterly   instalments). 

II.  That  at  the  request  of  the  de- 
fendant, tlie  plaintiff"  made  and  deliv- 
ered to  the  defendant  his  guaranty 
thereon,  in  writing,  of  which  the  fol- 
lowing is  a  copy:  (setting  it  forth. 
Or  say,  his  guaranty  thereon,  in  writ- 
ing, whereby,  in  consideration  of  one 
dollar,  the  plaintiff'  guarantied  the 
faithful  performance  on  the  part  of  de- 
fendant of  the  said  agreement). 

in.  That  the  defendant  delivered 
said  agreement  and  guaranty  to  M.  N., 
and  thereypon,  and  in  consideration 
thereof,  obtained  and  had  possession  of 
said  premises,  pursuant  to  said  agree- 
ment,   whereby    the    defendant    became 
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liable  to   the   said  M.   N.   for  the  rent 
therein  named. 

IV.     That  a  portion  of  it,  to-wit,  the 

instalment    of   dollars,     which 

became    due    on    the   day     of 

-,   IS ,  the   defendant  failed 


to  pay. 

V.     That  the  plaintiff  was  compelled 

to   pay,   and   did  pay   on   the   

flay   of  ,   18 ,  at  , 

to  the  said  M.  N.,  at  his  request,  and 
to   the   use   of  the   defendant,   the   sum 
of   dollars,    being    the    afore- 
said   sum,    with    interest,    and   that    no 
part    of   the    same    has   been    repaid   to 
the   plaintiff.      1    Abb.    Forms   170. 
C.     Complaint      by      Surety      Against 
Frincipal    for    Money    Paid    on 
Vndertalcing  on  Appeal. 

I.  That    on    the    day    of 

,   18 ,   one  M.  N.  recovered 

in   the   court    of   a   judgment 

duly   given    against    the    defendant   for 

dollars  (or,  for  the  possession 

of  specific  property,  etc.),  from  which 
the  said  defendant  aj)pealed  to  tlie 
court   of  appeals   (or  other  court). 

II.  That    on    the    day   of 


,  18 ,  at  the  request  of  tlie 

defendant,  the  plaintiff  executed  an 
undertaking,  a  copy  of  which  is  hereto 
annexed,  or  whereby  he  undertook  (re- 
citing the   obligation). 

III.      That    on    the   day   of 


,      by      the      said      (ajjpellate) 

court,  the  said  judgment  was  alTirmed, 
with  dollars  costs  and  dam- 
ages. 

IV.      That    on    the    day    of 

. ,     18 ,    the     plaintiff'     paid 

. dollars  upon  the  said  under- 
taking, to  the  said  M.  N.  No  part  of 
the  same  has  been  repaid  to  him.  1 
Abb.   Forms   171. 

II.     Answers. 

A.  Jiiswir    by    Bail,    Death    of   I'rin- 

cipal. 

That,  after  the  recovery  of  the  said 

judgment,  and  before  tlie  return  of  any 

execution    against   the    person    (or,   writ 

of  capias  ad  satisfaciendum)   thereupon 

against    the    said    (tiie    l>rin- 

cipal)  at  the  suit  of  the  said  plaintiff 
upon  said  judgment,  he,  the  said 
,  died.     2   Abb.  Forms   100. 

B.  Answer  by  Bail,  No  Exenttion. 
That,   after  the   recovery  of  the  said 

judgment,  and  before  this  action,  no 
execution  against  the  person  (or,  writ 
of  capias  ad  satisfaciendum)   was  duly 


issued    or    prosecuted    out    of   the    said 

court    of    ,    against     the     said 

(the  defendant  in  the  judg- 
ment), upon  the  said  judgment,  and 
duly  returned.  2  Abb.  Forms  100; 
Nash,  PI.  &  Pr.  307. 

C.  Ansicer,  That  Note  Was  Extended 
Witliout  Consent  of  Surety. 

"The  defendants.  Maple  and  Carney, 
for  answer  to  plaintiff's  complaint,  say 
that  they  admit  the  execution  of  the 
note  sued  on,  but  say  that  plaintiff 
should  not  recover  against  them,  for 
they  say  that  they  and  each  of  them 
signed  their  names  to  said  note  as  the 
sureties  of  their  co-defendant  Winter- 
rowd,  and  that  the  plaintiff  knew  (and) 
had  notice  at  the  time  he  received  said 
note.  And  that  afterward,  on  the  12th 
day  of  March,  1S(37,  the  plaintiff  agreed 
with  the  defendant  Winterrowd,  in  con- 
sideration that  he,  Winterrowd,  would 
pay  the  plaintiff  a  large  sum  of  money 
as  and  for  the  interest  then  due  upon 
said  note,  and  the  interest  in  advance 
for  six  months  next  after  said  date, 
at  the  rate  of  twelve  per  cent,  per 
annum,  that  he,  the  plaintiff,  would  ex- 
tend the  time  of  payment  of  said  note 
for  six  months  from  said  twelfth  day 
of  March,  1S(J7;  and  these  defendants 
say  that  for  that  purpose,  the  defend- 
ant Winterrowd  did  pay  the  plaintiff 
one  hundred  and  seventy-six  dollars, 
and  plaintiff  agreed  with  defendant 
Winterrowd  to  extend  the  time  for  the 
payment  of  said  note  for  the  space  of 
six  months  from  and  after  the  12th 
day  of  March,  1S()7,  without  the  knowl- 
edge or  consent  of  these  defendants,  or 
either  of  them;  wherefore,''  etc.  Ham- 
ilton  r.  Winterrowd,  -13  Ind.  393. 

Note. — Held  sutlicient  under  code  to 
state  facts  from  which  the  law  implies 
agreement  without  setting  out  imjilied 
agreement. 

1).  Answer,  That  Signing  of  Note 
by  Surety  Was  on  Conditir>n 
That  Co-surety  Sign. 

"The  defendant,  John  A.  Zaring, 
for  sei)arate  answer  to  tho  plaintiff's 
complaint,  says  that  he  admits  that  ho 
signe<l  the  note  sued  on,  and  mentioned 
in  plaintiff's  complaint,  but  he  says 
that  he  signed  the  samo  solely  as 
surety  for  liis  co defendant,  Andrew  .1. 
IViigh,  and  under  the  express  under- 
standing and  agreement  with  said 
Peugh  that  said  note  was  not  to  bo 
delivered   to   the   plaintiff,   or   any  ono 
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for  tlio  uso  of  the  jiInintilT.  until  ono 
I'liarli's  Mi'Clintook  had  also  sijjnod 
said  note  as  co-surety  with  tiio  do- 
fondant;  and  that  said  I'oujjh  promised 
and  agreed  with  this  defendant  that 
said  no'e  should  not  be  delivered  to 
jilaintitY  or  to  any  one  for  plaint ilf's 
use  until  said  McClintock  had  signed 
said  note  as  co-surety  with  the  de- 
fendant: and  that  said  IVnigh  there- 
upon took  said  note  away  with  him 
for  the  purpose  of  procuring  tho  sig- 
nature of  said  McClintock.  pursuant  to 
saiti  promise  and  agreement;  but  that 
said  McClintock  failed  and  refused  to 
sign  said  note;  and  defendant  further 
says  that  afterward  the  agent  of 
plaint  iff,  representing  and  acting  for 
plaintiff,  with  full  power  and  author- 
ity from  plaintiff,  took  said  note  from 
said  Peugh.  and  that  said  agent  took 
said  note  with  full  knowledge  of  the 
agreement  and  conditions  under  which 
the  defendant  had  signed  the  same,  and 
that  at  the  time  said  agent  so  took 
said  note,  said  Peugh  informed  him 
that  it  was  not  to  be  delivered  to 
plaintiff,  or  to  any  one  for  plaintiff's 
use,  until  said  McClintock  had  signed 
it  as  co-surety  with  this  defendant; 
but,  notwithstanding  such  information 
and  other  objection  of  said  Peugh.  said 
agent  took  said  note  into  his  posses- 
sion, all  in  violation  of  the  said  prom- 
ise and  agreement  by  and  between  this 
defendant  and  the  said  Peugh,  and 
with  full  knowledge  of  the  same,  as 
the  defendant  is  informed  and  believes. 
Wherefore,  defendant  prays  that  plain- 
tiff take  nothing  as  to  him,  and  judg- 
ment for  costs,  and  all  other  proper 
relief."  Deering  Harv.  Co.  v.  Peugh, 
17   Ind.  App.  400,  45  N.   E.  808. 


PRIVILEGE. 

I.  Affidavit  To  Obtain  Order  To  Show 
Cause,    1 1 

n.  Order  To  Show  Cause  Why  Defend- 
ant   Should    Not   Be   Discharged, 

in. II, 

I.     Affidavit  To  Obtain  Order  To  Show 

Catise. 

C.    D..   the   defendant    in    this   cause, 

being  duly  sworn   says,  that  he  is  now 

in    the    custody    of    the    sheriff    of    the 

county   of   in    this    cause,    on 

t)ie  writ  of  capias  ad  respondendum 
issued  therein,  and  in  which  bail  to 
the  amount  of dollars  has  been 


required    of    him.      And    deponent    fur 
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ther  says,  that  (here  state  the  facts 
showing  privilege).  liurr.  App.  6,  ijll; 
Vates'  Forms  11. 

II.      Order   To   Show    Cause   Why    De- 
fendant    Should     Not     Be     Dis- 
charged on  Ground  of  Privilege, 
Lot    the    jilaintiff    show    cause    before 

1110,   at    my    chambers,   in   the   ■ 

in  the  city  of ,  on  the  

(lay  of  instant,  at  10  o'clock 

in  the  forenoon,  why  the  defendant 
should  not  be  discharged  from  arrest 
on  the  capias  ad  respondendum  issued 
in  this  cause.  Dated,  etc.  Burr.  App. 
222,    §458. 

PRIVITY. 

CROSS-REFERENCE:      - 

Guaranty: 

Answer  on  Guaranty,  Want   of  Priv- 
ity-     ' 

PRIZE    FIGHTING. 

I.  Indictment  for  Prize  Fighting,  1000 

II.  Indictment   for  Aiding    in    Prize 

Fight,  1000 

in.     Indictment  for  Leaving  State  To 
Engage  in  Prize  Fight,  1001 

I.     Indictment  for  Prize  Fighting  (a). 

The  indictment  was  upon  §1,  and 
averred  that  Welsh,  at  Seehonk,  on  the 
30th  of  June,  1855,  "by  and  in  pur- 
suance of  a  previous  appointment  and 
arrangement  made  to  meet  and  en- 
gage in  a  fight  with  another  person,  to- 
wit,  with  one  Freeman  Clarson,  did 
meet  and  engage  in  a  fight  with  the 
said  Freeman  Clarson,  against  the  peace 
of  said  commonwealth,  and  contrary  to 
the  form  of  the  .statute  in  such  case 
made  and  provided."  Com.  v.  Welsh,  7 
Gray  (Mass.)    324. 

Indictment  for  Prize  Fighting   (6). 

"By  and  in  pursuance  of  a  previous 
appointment  and  arrangement  made  by 
and  between  them  to  meet  and  e»gage 
in  a  fight  with  each  other,  did  meet 
and  engage  in  a  fight  with  each  other, 
against  the  peace,"  etc.  Com.  r.  O 'Bald- 
win, 103  Mass.  210. 

II.  Indictment  for  Aiding  at  Prize 
Fight. 
The  indictment  was  upon  §2,  and 
averred  that  Mitchell,  at  Seehonk,  on 
the  30th  of  .Juno,  1855,  "was  present 
as  an  aid  and  second,  and  did  advise, 
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encourage  and  promote  a  fight,  in 
which  one  John  Welsh  did  then  and 
there,  by  previous  appointment  and  ar- 
rangement so  to  meet  and  engage,  meet 
and  engage  -with  one  Freeman  Clar- 
son,  against  the  peace  of  said  common- 
wealth, and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided." Com.  v.  Welsh,  7  Gray  (Mass.) 
32i. 

in.  Indictment,  Leaving  State  To 
Engage  in  Prize  Fight. 
"Being  inhabitants  and  residents  of 
this  state,  to-wit,  of  the  Commonwealth 
of  Massachusetts,"  on  July  11,  1870, 
"by  a  previous  appointment  and  en- 
gagement, made  within  this  state,  to- 
wit,  at  said  Lawrence,  did  leave  this 
state,  to-wit,  the  Commonwealth  afore- 
said, and  on  said  eleventh  day  of  laid 
July  feloniously  and  wilfully  did  en- 
gage in  a  fight,  with  each  other,  with- 
out the  limits  of.  said  commonwealth, 
to-wit,  at  Salem  in  the  oounty  of  Rock- 
ingham and  state  of  New  Hampshire, 
against  the  peace  of  the  Commonwealth 
aforesaid,  and  contrary  to  the  form  of 
the  statute  in  such  ease  made  and  pro- 
vided." Com.  I'.  Barrett,  108  Mass. 
302. 


PROBATE  OF  WILLS. 

I.     Objection  to  Probate,  Nuncupative 

Will,  1001 
n.     Certificate  of  Probata  of  Foreign 

Will,  10i>l 
in.      Order   Admitting    Foreign    Will, 

10(11 

IV.     Petition  To  Revoke  Probate,  li»(i2 

CR  OSS-  R  E  PER  EN-r '  E : 
Compromise  and  Settlement: 

Complaint  Upon  Compromise  of  Suit 
for  Withdrawing  Opposition  to 
Probate   of   Will. 

I.    Objection  to   Probate,   Nuncupative 

WllL 
,      executor     of     r. 

,  caveator. 

And  now  at  thiH  term  of  the  court, 
comes  the  defendant  by  his  attorneys 
and  caveats  the  application  to  proliato 
the  nuncupative  will  of  .  de- 
ceased, upon  the  following  grounds,  to- 
wit:  (Set  out  grounds  specificnlly  and 
separately). 


Attys.    for   caveators. 
Sampson   v.  Browning,  32  Ga.  293. 


II.     Certificate  of  Probate  of  Foreign 

Will. 
"State   of   Michigan,    County    of   Mar- 
quette,   ss.:    Probate   Court    for   said 
County. 

"Be  it  remembered  that  the  annexed 
and  foregoing  instrument,  being  a  duly 
authenticated  copy  of  the  last  will  and 
testament  of  Edward  C.  Wilder,  late 
of  the  County  of  New  York,  in  the 
State  of  New  York,  deceased,  which 
was  duly  allowed,  filed,  and  recorded 
in  said  court  in  pursuance  of  the  de- 
cree thereof,  of  which  the  foregoing 
is  a  true,  full,  and  correct  copy. 

"In  testimony  whereof  I  have  here- 
unto set  my  hand  and  affixed  the  seal 
of  said  court  at  the  City  of  Marquette, 
in  said  county,  this  thirty-first  day  of 
October,  in  the  year  one  thousand  eight 
hundred  and  eightv-one.    (Seal.) 

"Ed'ward   S.    Hardy, 
"Judge  of  Probate." 
Culbertson  r.  Witbeck,  127  U.  S.  326, 
8   Sup.  Ct.   113(5,   32  L.   ed.  134. 

ni.     Order  Admitting  Foreign  Will. 
"State    of    Michigan,    county    of    Mar- 
quette,  ss:   At  a   session   of  the   pro- 
bate   court    for    the    county    of    Mar- 
quette,  holden   at   the   probate    office 
in   the    city   of    Marquette,    on    Mon- 
day,  the  thirty-first   day   of  October, 
in  the  year  one  thousand  eight   hun- 
dred   and    eighty-one.      Present:    Ed- 
ward S.  Hardy,  judge  of  probate.     In 
the  matter  of  the  estate  of  Edward 
C.   Wilder,  deceased. 
"This  day  having  been  api)ointed  by 
file   court    for    hearing   the   petition    of 
.lames    E.     Dalliba,     praying,     amongst 
other    things,    for    reasons    therein     set 
forth,    that    a   certain    instrument,    pur- 
porting to   be   a   copy   of   the   last   will 
and    testament    of    said    deceased,    and 
the  probate  thereof,  duly  autlxMiticatcd 
and   heretofore   presented   to   this  court 
with    said    petition,    be    allowed,    filed 
and    recorded.      Now    come    into    court 
the    said    |)etitioner   and    answers,    and, 
it  satisfactorily  appearing,  by  due  proof 
on    file,    that    a   copy    of    the    nrdor    of 
this  court  touching  the  hearing  of  said 
petition,    Uiado    on    the    sevrntli    day   of 
October   last    jiast,    had   lieen   duly    pub 
lished   as   therein    directed,    whereby  all 
parlies  interested  in   the  premises  were 
duly    notified    of   said    hearing. 

"And  it  further  satisfactorily  ap- 
pearing to  the  court  after  .i  full 
hearing  upon  said  petition  and  on  ox- 
auiination  of  the  proofs  and  nllogations 
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of  the  lunitionor,  tliat  s:iitl  (1i'co:is(m1 
wns,  at  tl.i>  titiic  nf  liis  dtntli,  a  ii-si- 
dout  of  the  city  of  Now  ^(ll•k,  in  the 
state  of  Ni'W  Vorlv,  ami  iliod  U-aviiig 
his  last  will  niul  toslament.  which  was 
duly  approved  and  allowed  in  the  sur- 
rogate court  for,  in  and  of  the  county 
of  New  York,  in  the  state  of  New 
York,  according  to  the  laws  theroot, 
and  that  ho  was  possessed  of  estate  sit- 
uate in  said  county  of  Marquette,  on 
whicli  said  will  operates. 

"And  tlie  evidence  touching  the 
promises  being  materially  considered,  it 
satisfactorily  appears  that  said  copy 
of  said  will  ought  to  be  allowed  in  this 
state  as  the  last  will  and  testament 
of  said  deceased. 

"It  is  therefore  ordered,  adjudged 
and  declared  by  this  court  that  said 
copy  of  said  last  will  and  testament 
of  said  deceased  be  allowed,  filed,  and 
recorded  in  this  court;  and  that  the 
same  shall  have  full  force  and  effect 
in  this  state  as  such  will,  agreeably 
to  the  statute  in  such  case  made  and 
provided. 

"And  it  is  further  ordered  that  the 
execution  of  said  last  will  and  testa- 
ment be  committed,  and  the  administra- 
tion of  the  estate  of  the  said  deceased 
be  granted,  to  said  Sophia  Wilder,  the 
executrix  in  said  will  named,  who  is 
ordered  to  give  bond  in  the  penal  sum 
of  one  thousand  dollars,  with  suflicient 
sureties,  as  required  by  the  statute  in 
such  case  made  and  provided;  and  that 
the  same  being  duly  approved  and  filed, 
the  letters  testamentary  do  issue  in 
the  premises. 
"Edward  S.  Hardy,  judge  of  probate." 

Culbertson  r.  Witbeck  Co.,  127  U.  S. 
326,  8  Sup.  Ct.  1136,  32  L.  ed.  134. 

IV.     Petition  To  Revoke  Probate. 

That:  On  the  L^th  day  of  .May,  1SS9, 
Uriah  Keid  died  unmarried  and  without 
issue,  and  the  said  plaintiffs  and  the 
seven  first  named  defendants  are  his 
only  heirs  at  law. 

"On  the  23d  day  of  May,  1889,  a 
certain  paper  writing  purporting  to  be 
the  last  will  of  the  said  Uriah  Reid, 
bearing  date  of  the  6th  day  of  April, 
1889,  was  presented  to  the  probate 
court  of  said  {"airfield  county,  and  ad- 
mitted to  probate  by  the  probate  court 
of  that  county,  on  the  10th  day  of 
June,  A.  D.  1889,  and  is  recorded  in 
Vol.  XI,  page  224,  of  the  Record  ot 
Wills,  in  said  court,  and  letters  testa- 
mentary   thereon    were    issued    by   said 

See 


court  to  tlio  defendant,  Aaron  Binck- 
loy,  as  sole  executor  thereof,  who  there- 
upon qualified.  By  the  terms  of  said 
j)aper  writing,  all  of  the  defendants 
excej)t  James  R.  Reid  and  the  defend- 
ant, Binckley,  are  named  as  the  sev- 
eral legatees  and  devisees  of  said 
Uriah  Reid,  and  the  plaintiff,  Walter 
B.  Wilson,  is  also  named  in  said  paper 
writing  as  a  legatee  of  said  Uriah 
Reid.  Said  paper  writing  is  not  the 
last  will  of  said  Uriah  Reid,  but  that 
said  Uriah  Reid  at  the  date  of  said 
paper  writing  was  not  of  sound  mind 
and  memory,  but  by  reason  of  extreme 
age  and  protracted  pain  and  sickness, 
was  mentally  incapacitated  from  mak- 
ing a  will  or  a  proper  distribution  of 
his  property,  and  was  coerced  into  the 
signing  of  said  paper  by  the  undue  in- 
fluence of  his  brotlier,  .Joseph  II.  Reid, 
and  tlie  defendants,  Melvina  Reid  and 
Thomas  Reid,  children  of  the  said  Jo- 
seph Re'id,  by  continuously,  for  about 
two  years,  persuading,  harassing  and 
annoying  the  said  Uriah  Reid  to  make 
his  will  in  favor  of  the  children  of  the 
said  Joseph  H.  Reid,  and  by  other  un- 
due influences  brought  to  bear  on  the 
said  Uriah  by  the  said  Joseph  H. 
Reid,  Thomas  Reid  and  Melvina  Reid, 
the  said  Uriali  Reid  was  induced  to 
execute  said  pretended   will. 

"IMaintiffs,  therefore,  pray  that  an 
issue  be  made  up  as  to  whether  said 
paper  writing  is  tlie  last  will  of  the 
said  Uriah  Reid,  and  that  the  same 
may  be  set  aside,  and  for  such  other 
relief  as   is   proper." 

No  answer  was  filed,  but  after  the 
service  of  process,  and  appearance  of 
the  parties,  the  court  made  and  en- 
tered its  order,  "that  a  jury  be  em- 
pannelled  to  try  the  issues  whether  the 
jiaper  writing  produced,  purporting  to 
be  the  last  will  and  testament  of  Uriah 
Reed,  deceased,  is  or  is  not  the  valid 
last  will  and  testament  of  the  said 
deceased."  Dew  v.  Reid,  52  Ohio  St. 
519.  40  N.  E.  718. 
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I.     Summons,  1006 

n.     Subpoena  Ad  Respondendum,  1006 

in.    Notice  To  Set  Aside  Process,  1006 

CROSS-REPERENCES: 
Admiralty: 

Preliminary    Summons   for    Seaman's 
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Monition  In  Personam; 

Warrant   of  Arrest  In  Personam; 

Warrant  for  Arrest  and  for  Attach- 
ment Against  Goods  and  Chattels, 
and  Its  Effects,  and  Summons  to 
Garnishee; 

Attachment  and  Monition  Against  a 
Ship  and  Cargo  In  Bern; 

Attachment  and  Monition  Against 
Ship,  Freight  and  Master  for  Sea- 
man's Wages; 

Venditioni  Exponas  on  Interlocutory 
Order; 

Venditioni  Exponas  on  Final  Decree; 

Fieri  Facias  Against  Goods,  Chat- 
tels and  Lands; 

Citation    on   Appeal. 
Arrest  in  Civii,  Cases: 

Capias  Ad  Respondendum,  General 
Form; 

Capias  Ad  Respondendum,  Promise 
of  Marriage; 

Capias  Ad  Respondendum,  Penalty 
and   Forfeiture; 

Capias  Ad  Respondendum,  Money 
Collected   by  Public  Ollicer; 

Capias  Ad  Respondendum,  Debt  on 
Recognizance; 

Capias  Ad  Respondendum,  Trespass 
and   Assault; 

Capias  Ad  Respondendum,  Assault 
and  Battery; 

Capias  Ad  Respondendum,  Criminal 
Conversation; 

Capias  Ad  Respondendum,  Debauch- 
ing Daughter; 

Capias  Ad  Respondendum,  Trespass 
to  Lands; 

Capias  Ad  Respondendum,  Trespass 
to   Personal  Property; 

Capias  Ad  Respondendum,  Trespass 
De   Boi'is  Asportatis; 

Capias  Ad  Rcspon.londuni,   Trover; 

Capias  Ad  Respondoinlum,  Lihcl; 

Capias  Afl  RospoinlciKium,  Slanilnr; 

Capias  Ad  Kespondeiidum,  Malicious 
Prosecution; 

Capias   Ad    Respondendum,    Alias; 

Capias  Ad  Respondendum  Simul 
Cum; 

Capias  Ad  Respondendum  at  Suit  <it 
Infant; 

Capias  Ad  Respondendum,  at  Suit  of 
Executor; 

Capias  at  Suit  of  Administrator; 

Capias  Against  an   Exocntor; 

Capias   Against    an    Aiirniiiistrator; 

Capias   at    Suit    of    Sheriff; 

Capias    Against    Sheriff,    in   Trespass; 

Cajiias   Against    Sheriff   in    Case; 

Order  of  Arrest   (Warrant  or  Writ). 


Assistance,  Writs  of: 

Writ  of  Assistance. 
Attachment  : 

Warrant   of  Attachment; 
Writ  of  Attachment. 
Audita  QuereLjV: 

Writ   of   Audita   Querela. 
Bankruptcy  Proceedings: 

Subpoena   to   Alleged   Bankrupt; 
Special  Warrant   to  Marshal. 
Bastardy  Proceedings: 
Warrant   for   Arrest; 
Commitment   in   Bastardy. 
Bills  and  Answers: 
Prayer  for  Subpoena; 
Prayer  in  Suits  Against  United  States 

or   State; 
Prayer  in  Suit  Against  Corporation; 
Prayer  for  Injunction  To  Stay  Waste; 
Prayer    for    Injunction    To    Restrain 
Defendant     From     Proceeding     at 
Law; 
Prayer  for  Ne  Exeat; 
Prayer  for   Certiorari. 
Certiorari  : 

Certiorari    To    Remove    Cause    From 
Inferior    Court,    Before    Judgment; 
Certiorari    To   Review   Criminal   Pro- 
ceedings; 
Certiorari  to  County  Judges,   on   Ap- 
peal From  Commissioners  of  High- 
ways; 
Certiorari    To    Review    Removal     of 

Officer; 
Certiorari   on   Allegation   of   Diminu- 
tion. 
Contempt: 

Writ  of  Attachment   (a,  b). 
Coroners'  Inquest: 

Warrant    of    Coroner    for    Arrest    of 
Party    Charged    by    the    Inquisition 
With    the   Crime; 
Warrant  of  Commitment  of  Prisoner. 

('OKPORATIONS: 

Distringas  (Writ)  To  Compel  Appear- 
ance  of  Corporation; 
Summons  to   Corporation. 
Depositions: 

Subpoena    Pursuant    to    Letters    Hog- 
atory. 
Dower,  Proceedtngs  To  Recover: 

Writ  i)f   Dower. 
Ejectment: 
Writ    of   Possession   in    Ejectment; 
Writ  of  Possession  in  Ejectment  With 

Fieri   Facias   for   Costs; 
Writ  of  I'osaossion  in  Ejectment  With 

Capias   A<1   Satisfaciendiim ; 
Writ    of   Restitution    in    Kjectment. 
Kquitv  Jurisdiction  and  I'iiocedirk: 
Master's  Summons. 
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EXTRAniTlON  : 

Warrant   li.v   ("tniiini 

of    Fujjitivc; 
OoiiiiiiitnKMit    l>y   <'onimissi()iuM-; 
Warrant    l>y    Socrotary    of    State    To 

l"ti'livt<r    Prisoner  to   Agont   of   For- 

oi>;n  (!ovornnuM\t; 
Warrant    for    Arrosf    of    FoKitivc 

Governor  of  State  of  Kefnge. 
Habeas  Corpus: 

Writ    of   Habeas   Corpus    (a.   1)); 
Coniniitnient      for      Disobedience 

Writ. 

iNJl'NCTIONS: 

Writ   of    Injunction. 

ISQIIRY.    WlUT   OK: 

Writ    of    Inquiry    iu    Ordinary    Cases; 

Writ  of  Inquiry  on  Debt  on  Bond; 

Writ  of  Inquiry  on  Articles  of 
Agreement; 

Writ    of    Inquiry   on    Failure    To    An- 
swer  (Code). 
Insane  Persons: 

Citation    to    Insane   Person. 
Interstate  Commerce  Commission: 

Notice  To  Answer; 

Subpoena. 
Judgments  and  Decrees,  Enforcement 

of: 

Fieri  Facias  for  Plaintiff  in  As- 
sumpsit; 

Fieri  Facias  for  Plaint ifT  in   Debt; 

Fieri  Facias  for  Plaintiff  in  J)ebt, 
Qui  Tarn; 

Fieri  Facias  for  Plaintiff  in  Cov- 
enant; 

Fieri  Facias  for  Plaintiff  in  Tres- 
pass; 

Fieri   Facias  for  Plaintiff  in  Case; 

Fieri  Facias  for  Plaintiff  in  Trover; 

Fieri  Facias  for  Plaintiff  in  Re- 
plevin; 

Fieri  Facias  for  Plaintiff  in  "Replevin 
Where  Goods  Were  Not  Replevied; 

Fieri  Facias  for  Defendant  on  Ver- 
dict; 

Fieri  Facias  on  Xon  Pros,  for  Not 
Declaring; 

Fieri    Facias 
Replying; 

Fieri  Fa<-ias  on  Default  of  Plaintiff 
for  Not  .Joining  in  Demurrer; 

Fieri  Facias  on  a  Judgment  of  Non- 
suit; 

Fieri   Facias  on   Case  as  of  Nonsuit; 

Fieri    Facias  on    Discontinuance; 

Fieri  Facias  on  Judgment  of  Nolle 
Prosequi; 

Fieri  Facias  for  Executor  or  Aduiin- 
istratfw  on  Judgment  for  Teslator 
or   Intestate: 


on    Non    Pros,    for    Not 


l''ieri  Facias  for  Executor  or  Admin- 
istrator; 

Fi(Mi  Facias  Against  Executor  or 
Administrator  on  Judgment  Against 
Testator  or    Intestate; 

I'ieri  Facias  Against  Executor  or 
Administrator  for  Damages  Do 
Bonis    Testatoris; 

Fieri  Facias  Against  Joint  Debtors, 
Where  All  Have  Not  Been  Served; 

Fieri   Facias   for   Residue   in    Debt; 

Fieri  Facias  for  Residue  in  Assump- 
sit; 

Fieri  Facias,   Alias; 

Fieri   Facias,   Pluries; 

Fieri   Facias,  Testatum   in  Case; 

Fieri  Facias,  Testatum  in  Debt; 

Fieri    Facias,   Testatum   for   Residue; 

Fieri   Facias,   Testatum   Alias; 

Fieri  Facias,  Testatum  Pluries; 

Fieri   Facias   on   Scire   Facias; 

Fieri  Facias  Against  Special  Bail  on 
Recognizance  After  Default; 

Fieri  Facias  After  Scire  Facias  by 
Default; 

Execution  Against  Heirs  and  Terrc- 
Tenants; 

Fieri  Facias  After  Non  Pros,  or  Af- 
firmation in  Supreme  Court; 

Fieri   Facias   on   Reversal   for   Costs; 

Execution  Against  Property; 

Execution  Against  Joint  Proi)erty 
of  All,  and  Separate  Property  of 
Some   of  Defendants; 

Execution  Against  Property  in  Hands 
of  Personal    Representatives,    Ktc. ; 

Execution  for  Specific  Real  or  I'er- 
sonal   Property; 

Capias  Ad  Satisfaciendum  in  Assump- 
sit; 

Capias  Ad  Satisfaciendum  in  Debt; 

Capias  Ad  Satisfaciendum  for  Plain- 
tiff in  Debt,  Qui  Tam; 

Capias  Ad  Satisfaciendum  in  Replevin 
for  Plaintiff; 

Capias  Ad  Satisfaciendum  in  Tres- 
pass; 

Capias    Ad    Satisfaciendum    in    Case; 

Capias  Ad  Satisfaciendum  in   Trover; 

Capias  Ad  Satisfaciendum  on  Non 
Pros,    for    Not    Declaring; 

Capias  Ad  Satisfaciendum  on  Non 
Pros,  for  Not  Replying; 

Capias  Ad  Satisfaciendum  on  Judg- 
ment  as  in   Case  of   Nonsuit; 

Capias  Ad  Satisfaciendum  on  Non- 
suit; 

Capias  Ad  Satisfaciendum  on  Ver- 
dict for  Defendant; 

Capias   Ad   Satisfaciendum,  Alias; 

C;  ''       ' 
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Capias  Ad  Satisfaciendum,  Testatum 
in   Assumpsit; 

Capias  Ad  Satisfaciendum,  Testatum 
in  Debt; 

Capias  Ad  Satisfaciendum  on  Scire 
Facias   on   Judgment   in   Debt; 

Execution  Against  the  Person  (Code). 
Juries  an'd  Jurors: 

Venire  To  Summons  Jury  Drawn  Pur- 
suant  to   Statute; 

Venire   for  Foreign   Jury   (From   An- 
other  County). 
Mandamus: 

Alternative  Mandamus  to  Court  Com- 
manding Sealing  of  Bill  of  Excep- 
tions; 

Alternative  Mandamus  to  Corporation 
To  Admit  Alderman  Into  Office; 

Alternative  Writ  of  Mandamus  Di- 
recting Expenditure  of  School 
Moneys; 

Peremptory    Mandamus. 
Mechaxics'  Liens: 

Execution  on  Judgment  on  Mechanic  "s 
Lien.   ^ 
Ne  Exeat: 

Writ  of  Ne  Exeat.'l 
Nuisance. 

Writ  of  Inquiry  as  to  Nuisance; 

Execution  in  Nuisance. 
Partition  : 

Writ  De  Partitione  Facienda. 
Preliminary  Examination: 

Commitment  Temporary  Pending  Ex- 
amination; 

Warrant  for  Arrest  for  Preliminary 
Examination  (a,  b); 

Warrant    of  Commitment  After   Pre- 
liminary  Examination. 
Prohibition  : 

Writ    of    Prohibition,    Alternative; 

Writ   of  Prohibition,  Absolute. 
Quo  Warranto: 

Process    in    Quo    Warranto. 
Recognizances  : 

Writ  of  Scire  Facias,  Kevival  Againsl 
Special  Bail. 
References: 

Referee's  Summons. 
REPiJi:\nN : 

Writ   of  Replevin; 

Alias    Writ    of   Replevin; 

Writ  of  Replevin,   Plurios  Wrif; 

Writ  of  Infiuiry  in  Replevin  on  Dc 
fault    for  Not    TMeading; 

Writ  of  Inquiry  To  Assess  Damages 
on    Judgment    Retorno    Habendo; 

Retorno  Ilribendo  for  Want  of  Plea 
in    Bar   to   Avowry; 

Retorno   TIabendo  on   Non   Pros.; 

Retorno   Ilabendo   After   Verdict. 


Returns s 

vSee  Returns. 
KiGHT,  Writ  op: 

Writ    of    Right. 
Scire  Facias: 

Scire  Facias  To  Revive  Judgment  in 
Assumpsit; 

Scire  Facias  To  Revive  .Judgment  in 
Debt; 

Scire  Facias,  Revival  Against  Terre- 
Tenants; 

Scire  Facias  To  Revive  Judgment  in 
Covenant; 

Scire  Facias,  Revival  in   Replevin; 

Scire  Facias  in  Trespass; 

Scire  Facias  After  Former  Revival; 

Scire  Facias  by  Executor  After  Inter- 
locutory Judgment,  and  Before  in- 
quiry; 

Scire  Facias  by  Executor  After  Final 
Judgment; 

Scire  Facias  by  Administrator,  After 
Final  Judgment   in   Assumj^sit; 

Scire  Facias  To  Revive  Judgment  in 
Case ; 

Scire  Facias   To  Have  Execution   on 
Future   Breaches. 
Se.uich  Warrants: 

Search   Warrant. 
Sequestration  : 

Writ   of  Sequestration; 

Writ  of  Sequestration  To  Compel  Ap- 
pearance of  Corporation. 
Sheriffs  and  Constables: 

Attachment  Against  Sheriff. 

SCBPOENA: 

Siil)poena; 

Subpoena  Ticket   (Circuit); 

Subpoena  Duces  Tecum; 

Sub])oena    Ticket,   Duces    Tecum; 

Subpoena  on  Writ  of  Jnquirv  (and 
Ticket); 

Subpoena     (and     'I'icket)     on     Hefer- 
ence. 
SrPIM.EMKNTARY     PROCEEDINGS : 

Warrant  for  Arre^^t  of  .Tndgrnenl 
Debtor; 

.Xttaclimeiit  Against  Judgnicnt  Debt- 
or or  Third  I'crson  fur  Disdlicdi- 
cnce   of  Order; 

< 'oiiiinitment  for  Contempt  for  Dis- 
oliedience  of  an  Order  in  Supple- 
mentary   Proceedings. 

'I'llRKATS: 

Warrant    of   Commitment    on    Fniliire 
To  <ii\e    M(ind    To   Keep   the   I'l'.'ice. 
Whit  ok  Kntky: 

Writ   of    Kntry    in    the    Post. 
Wkit  ok   Ekkok: 

Writ  of  Krnir  to  Trial  Court  From 
Supreme  Court; 
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Writ     oil     Error    in      Paot      in     Trial 

Tourt ; 
Writ   of  Kt'stitution  After  Judgment 

Kovorsoil. 

I.     Summons. 

William   the   Fourth,  etc.,  to  C.  D.,  of, 

etc.,     in     tlio     county      of     , 

prceting. 

We  cominanil  yon  (or  as  before  or 
often,  we  have  commamU'd  you)  that 
within  eight  days  aftor  the  service  of 
tiiis  writ  on  you,  inclusive  of  the  day 
of  such  service,  you  do  cause  an  ap- 
pearance to   be  entered  for  you  in   our 

court  of  ,  in  an  action  of  debt 

at  the  suit  of  A.  B.  And  take  notice 
that  in  default  of  your  so  doing,  the 
said  A.  B.  may  cause  an  appearance 
to  bo  entered  for  you,  and  proceed 
therein    to    judgment     and     execution. 

Witness     ,     at     ,     the 

day   of  .     Steph.   PI. 

15. 

n. 


Subpoena  Ad  Respondendum, 
of  


The   people    of   the   state 

to   C.   D.,   greeting: 

We  command  you  that  you  person- 
ally appear  before  our  chancellor  (or, 
our  vice  chancellor  of  the  fourth  cir- 
cuit), in  our  court  of  chancery,  on  the 
twentieth  day  of  August  instant,  where- 
soever the  said  court  shall  then  be, 
to  answer  to  a  bill  of  complaint  ex- 
hibited against  you  in  our  said  court 
by  A.  B.;  and  to  do  further,  and  re- 
ceive what  our  said  court  shall  have 
considered  in  that  behalf.  And  this 
you  are  not  to  omit  under  the  penalty 
of  two  hundred  and  fifty  dollars. 

Witness, ,  chancel- 
lor of  our  said  state,  at  the  town  of 
Saratoga  Springs,  the  first  day  of 
August,  in  the  year  of  our  Lord  one 
thousand    eight    hundred   and . 


register, 


(or,  clerk.) 


,  solicitor. 

2  Barb.   Ch.   Pr.   363. 

HL     Notice   of   Motion    To   Set  Aside 

Capias  for  Irregularity. 
(Title.) 

Sir — Please  to  take  notice,  that  upon 
the  affidavit  (or  aflidavits)  with  a  copy 
(or  copies),  whereof  you  are  herewith 
served,  this  court  will  be  moved,  at 
the  next  .special  term,  to  be  held  at 
the  Capitol  in  the  city  of  Albany,  on 
the  first  Tuesday  of  (April)   next,  that 


the  capias  ad  respondendum  i.ssued  in 
this  cause,  and  all  the  proceedings  on 
the  part  of  tiie  i)I:unti(l'  thereon,  be  set 
aside  for  irre>;uiarity,  with  coats. 
Dated,  ^farch  Ifitli,  184G. 

Yours,  etc., 
0.  n.,  defendant's  attorney. 
To    K.   P.,   esq.,   plaintiff's   attorney. 
Burr.    App.    205,    §399. 


PROFANITY. 

I.  Indictment,  Profanity  as  a  Common 

Law  Nuisance,   1006 

II.  Affidavit     (Complaint)     for    Pro- 

fanity, J  00(3 

I.     Indictment,   Profanity  as   Common 
Law  Nuisance. 

That  the  defendant,  "in  a  public 
place,  and  in  the  presence  and  hear- 
ing of  divers  good  citizens  of  the 
state,  then  and  there  being,  unlawfully 
did  utter,  publish,  speak  and  say,  the 
following  gross,  scandalous,  profane  and 
blasphemous  language.  (The  various 
oatlis  are  then  set  forth.)  To  the 
great  scandal  and  common  nuisance  of 
all  good  citizens  no  then  and  there  be- 
ing as  aforesaid,  to  the  manifest  cor- 
ruption of  public  morals,  to  tlie  evil 
example  of  all  like  offenders,  and 
against  the  peace  and  dignity  of  the 
state."  State  v.  Graham,  3  Snecd 
(Tenn.)   134. 

Note. — Upheld  because  of  the  act  be- 
ing in  public. 


n. 


Affidavit 
fanity. 


(Complaint)     for    Pro- 


" Before  me,  M.  11.  Daniels,  a  justice 
of  the  peace,  in  and  for  said  county, 
came  Sarah  E.  Kant,  who,  being  duly 
sworn  according  to  law,  deposes  and 
saith,  that  on  or  about  the  16th  day  of 
October,  in  the  year  1892,  at  the  county 
of  Marion,  state  of  Indiana,  Michael 
Taney,  late  of  said  county,  did  then 
and  there  unlawfully  and  profanely 
curse,  swear,  aver  and  imprecate  by 
and  in  tlie  name  of  God,  Jesus  Christ, 
and  the  Holy  Ghost,  by  then  and  there 
unlawfully  saying  (Jod  damned,  lie,  the 
said  Michael  Taney,  being  then  and 
there  a  person  over  fourteen  years  of 
age,  contrary  to  tlie  form  of  the  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  state  of  Indiana."  Taney  v.  State, 
9  Ind.  App.   46,  36  N.  E.  295. 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


PROHIBITION 


1007 


PROHIBITION. 

I.  Affidavit,  1007 

II.  Order  To  Show  Cause  Against  Writ, 

1007 

III.  Writs,   1007 

A.  Alternative,   1007 

B.  Absolute,    1008 

IV.  Returns,   1008 

A.  ■  From   Court  Below,   1008 

B.  Court    Jnthoiit   Jurisdiction,    1008 

V.  Judgments,  1008 

A.  Judqment   Eecord   on   Prohibition, 

1008 

B.  Judgment  of  Consultation,  1009 

I.     Affidavit  To  Obtain  Writ  of  Prohi- 
bition. 

court  of  . 

(Venue.) 

A.   B.,  of  ,  in  the  county  of 

,  being  duly  sworn,  sa^s: 

That   on    or    about    the ■ 

of    ,    18 — ,    he    was    sum- 

(a    copy   of    which   summons   is 
to     appear     in     the 

court     of     ,    on    the 

clay      of      ,      before 


I. 
day 

moned 

hereto     annexed) 


(describing  with  precision  the 

tribunal),  to  answer  (here  set  forth  tho 
nature  of  the  proceeding). 

II.  That,  in  pursuance  of  said  sum- 
mons, deponent  did  attend  at  the  said 
court,  and  did  then  and  there  object 
to  the  jurisdiction  of  the  said  court 
to  entertain  said  action  (here  set  forth 
the  ground  of  oVjjection,  and  the  facts, 
if  any,  which  the  ajiplicant  offered  to 
prove  in   suf)port   of  it). 

III.  Dej)onent  furtlior  says:  And 
the  said  judge,  notwithstanding  tho 
said  objection  (and  notwithstanding  the 
said  offer  of  the  deponent  to  prove, 
etc.),  did  proceed  to  hear  and  deter- 
mine the  said  cause,  and  did  give  judg- 
ment therein  against  this  deponent.  2 
Abb.  Forms  742. 

XL     Order  To   Show  Cause  Why  Writ 
Should  Not  Issue. 

"Now    on    this    tlie    day    of 

July,  1H9?,,  comes  tlie  said  Kdwin  O. 
Merriam  and  i»resents  to  tho  under- 
signed chief  justice  of  the  supreme 
court  of  M.issouri,  in  vacation,  liis  sug- 
gestion for  a  writ  of  prohibition  (which 
said  suggestion  has  heretofore  t)ien 
filed  with  the  clerk  of  the  said  supreme 
court)  to  be  directed  to  the  said  Alex- 
ander G.  Boss,  judge  of  the  Cape  Gir- 


ardeau court  of  common  pleas,  and  to 
Louis  Houck,  as  president  of  the  St. 
Louis,  Cape  Girardeau  &  Fort  Smith 
Railway  Company  as  well  as  receiver 
thereof.  The  St.  Louis,  Cape  Girardeau 
&  Southern  Eaihvay  Company,  Leo 
Doyle,  The  Mercantile  Trust  Company 
and  Edward  Hidden,  prohibiting  them 
and  each  of  them  from  further  pur- 
suing and  holding  cognizance  of  pleas 
in  a  certain  case  in  said  court,  wherein 
the  said  St.  Louis,  Cape  Girardeau  & 
Forth  Smith  Railway  Company  as  plain- 
tiff and  the  said  Mercantile  Trust  Com- 
pany, Leo  Doyle,  and  Edwin  Hidden 
are  defendants,  the  same  being  a  civil 
action  for  the  purpose  of  appointing  a 
receiver  of  all  the  assets  of  the  said 
St.  Louis,  Cape  Girardeau  &  Fort 
Smith  Railway  Company  and  the  un- 
dersigned judge  having  seen  and  heard 
the  suggestion  and  the  record  filed 
therewith  on  consideration  thereof  doth 
order  that  the  said  Alexander  Ross, 
judge  of  the  Cape  Girardeau  court  of 
common  pleas  and  the  said  Mercantile 
Trust  Company,  Edward  Hidden  and 
the  said  Louis  Houck  appear  before 
the  honorable  supreme  court  of  Mis- 
souri on  tlio  tenth  day  of  October,  1893, 
and  show  cause,  if  any  they  liave,  why 
a  WTit  of  })rohibition  sliould  not  issue, 
as  prayed  in  tlie  suggestion  of  the  said 
Merriam. 

Witness    my   hand    the   27th    day    of 
July,    1893. 

"Frances  M.  Black, 
"Chief  Justice,  Supreme  Court, 
"State  of  Missouri." 

State  r.  Ross,  13G  Mo.  259,  41  S.  W. 
1041. 

III.     Writs. 

A.    li'rtl   of  rrohibitinn  (.lllrrnalivc). 
Tho  (people  of  tlie)  state  of  New  York, 
to    (the    court    or    ollicor    to     be     re- 
strained),  greeting: 
Whereas    A.     H.,    of    (resi- 
dence   and     additif)n).     l;itely     in      our 
(supreme    court    of    judicature),    before 

the  justices  thereof,  at  the  in 

tho    city   of  ,    came    and    gavo 

tho  same  court  to  understand  and  be 
informed  that  (state  at  large  the  facts 
and  proceedings  complained  of).  Nev- 
erflioless,  you  the  said  (the  court  or 
olliccr  to  be  rest raine<l),  well  knowing 
tho  ])remiscs,  yet  contriving  fli(>  said 
A.  B.  unjustly  to  aggrieve  and  opi)re8S, 
have  (slate  the  grievance),  in  contempt 
of  us,  against  the  laws  and  cuHtoms  of 
our    Haid    state,    and    to    the     manifest 
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ilamnpo  proindipo  nnd  gripvanco  of 
liini  tho'sni.l  A.  R  Whcr.'foro  the  saitl 
A.  H.,  humbly  implorinj;  our  sniil  court, 
iijith 'prRvoil"  roh.'f.  and  our  writ  of 
prohiMlion  in  that  bolialf:  Wp  tliorc- 
forp  boins  willing  tlmt  tlip  laws  and 
customs  of  our  said  stato  sliould  bo 
observpd.  and  tlmt  our  Rood  and  faith- 
ful citizens  should  in  no  wisp  bp  op- 
prpsspd.  do  prohibit  and  firmly  pn.join 
you  that  you  do  not  hold  plea  touchin<i 
or  in  any  mannpr  eonoerning  the  prpm- 
isos  bpforp  you,  nor  attpinpt,  n6r  pre- 
sume to  atti-mpt.  anything  therein  (or 
that  you  do  absolntply  desist  and  re- 
frain "from  any  further  proceedings  in 
the  premises"),*  until  the  next  term  of 
the  said  supreme  court,  and  the  further 
order  of  the  said  court  thereon;  and 
that  you  then  show  cause  belore  our 
justices  of   our  supreme  court   of  .iudi- 

cature,  to-wit,  on  the  day  of 

next,     at     the  in 


allixed, 
IS—. 


\hh 


dnv  of 


the   citv    of 


-,  why  you  should 


not  be' absolutely  restrained  from  any 
further  proceedings  in  the  aforesaid 
premises.  And  have  you  then  there 
this  writ.  Witness,  etc"  (teste  and  sig- 
natures in  usual  form).  Burr.  App 
574,   §1124;   Yates'  Forms  609, 

B.     ProhihitioH  Absolute. 

(As  in  last  form  to  the  *,  and  then 
as  follows):  and  if  you  have  pro- 
nounced any  sentence  (or  decree,  or 
order,  or  judgment,  etc.,  as  the  case 
may  be),  against  him  by  reason  of  tlie 
premises,  then  we  command  you  that 
•without  delay  you  revoke  or  cause  it 
to  be  revoked;  and  him  the  said  A.  B, 
wholly  absolve  and  release.  And  here- 
of fail  not  at  your  peril.  Witness,  etc. 
(teste  and  signature  in  the  usual  form). 
Burr.   App.   574,   §1124a. 

IV.     Eetums. 

A.     r.ftnrn    of   Ihr   Court   to    H'rit   of 
Prohihition. 

court,     county     of 

.     (The  people)   on  the  rela- 
tion   of    ,    district     attorney 

for  said  city  and  county,  against  the 

court  of  — '■ for  said  city;  and 

A.  B. 

The   court   of  ,   held   in   and 

for,  etc.,  to  whom  is  directed  the  writ 
of  prohibition  hereto  annexed,  for  an- 
swer to  said  writ  do  certify  and  return 
(here  follows  statement  of  what  the 
court   has  done). 

Tn  witness  whereof  I  have  caused  the 
seal   of  the   said   court   to   be   hereunto 


Bv  the  court. 
(Signature  of  clerk.) 

2  Abb.  I'^rms  745. 

B.      Urturn,   That  Court    U'd-'i    M'itlioat 
Jurisdiction. 

"The  justice  court  of  Leroy  Brook- 
er,  in  and  for  Wide  Hollow  precinct, 
Yakima  county,  Washington,  to  whom 
is  directed  tiie  writ  prohibition  hpreto 
annexed,  for  answer  to  said  writ  did 
certify  and  return:  Said  court  had 
taken  no  steps  in  said  case  except 
notifying  the  said  parties  to  appear; 
said  court  not  being  advised  on  the 
point  of  his  jurisdiction  was  of  opin- 
ion that  he  had  no  jurisdiction,  and 
had  a  motion  been^  made  to  dismiss 
said  action,  said  court  would  have  dis- 
missed said  action,  unless  good  author- 
ity had  been  produced  to  change  the 
views  of  said  court.  Said  Hyman 
Harris,  nor  any  person  for  said  Har- 
ris, has  never  ajipeared  in  the  court 
of  Lerov  Brooker. "  Harris  v.  Brook- 
er,  S  Wash.  138,  35  Pac.  599. 

]S[ote. — Held  objection  to  jurisdiction 
should  have  been  raised  in  the  court 
below. 

V.     Judgments. 

A.  Juilf/mmt  Ttccord  on  Prohibition. 
Pleas  before   the  justices,   etc.    (placita 

in   the   usual    form).     See    Judgment 

Eecords  in   this  volume. 

State  of  New  York,  ss.:  The  (people 
of  the)  state  of  New  York,  sent  t« 
(the  court,  officer  or  person  to  whom 
the  writ  was  directed)  their  writ  ot 
prohibition  close  in  these  words,  to-wit: 

The  people  of  the  state  of  New  York, 
etc.  (here  insert  the  writ  of  prohibition, 
I,  A). 

At  which  day  and  place  named  in 
the  return  of  the  writ  aforesaid,  before 
the  justices  aforesaid,  come  as  well  the 
said  (the  plaintiff  or  relator),  by  E.  F., 
his  attorney,  as  the  said  (the  defend- 
ant), by  CJ.  H.,  his  attorney;  and  the 
said'  (defendant)  now  here  makes  re- 
turn to  the  said  writ,  and  shows  cause 
as  foUow^s.  to-wit  (here  insert  the  re- 
turn verbatim). 

And  hereupon  the  said  (plaintiff) 
sa.vs  that  he,  by  reason  of  anything  in 
that  return  alleged  and  set  forth,  ought 
not  to  be  barred  or  precUided  from  hav- 
ing a  prohibition  absolute  restraining 
the  said   (court,  officer  or  person)   from 


(state  what),  because  he  says  that,  etc. 
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(here  state  the  matters  relied  on). 
Wherefore  he  prays  judgment  that  the 
said  people's  ^N-rit  of  prohibition  abso- 
lute may  issue,  restraining,  etc.  (as 
above). 

And  the  said  (defendant)  says  that 
the  said  writ  of  prohibition  absolute, 
prayed  for  by  the  said  (plaintiff)  ought 
not  to  issue  because  he  says  that  (here 
state  the  facts  relied  on;  and  then  pro- 
ceed with  the  other  pleadings,  if  any, 
to  issue,  after  which  the  record  pro- 
ceeds as  on  a  mandamus.  If  judgment 
be  rendered  for  the  plaintiff,  the  entrj- 
will  be  as  follows) : 

Therefore  it  is  considered  that  the 
people's  writ  of  prohibition  absolute 
do  issue,  restraining  (state  whom  and 
what).  And  it  is  further  considered, 
etc.  (add  a  judgment  for  costs,  as  in 
ordinary  cases). 

(If  judgment  be  rendered  for  the  de- 
fendant, the  entrj-  will  be  thus): 

Therefore  it  is  considered  that  the 
said  (the  defendant)  do  go  thereof 
without  day.  etc.  And  it  is  further 
considered  that  the  people's  writ  of 
consultation  do  issue,  commanding 
(state  whom  and  what).  And  it  is 
further  considered  (judgment  for 
costs).  Burr.  App.  52o,'§1047a;  Yates' 
Forms  756. 

B.     Consultation,     Judoment     of,     on 
Frohihition. 
The  people  of  the  state  of  New  York, 

to   (the  court  or  officer  to  whom   the 

writ    of    prohibition    was     directed), 

greeting: 

Whereas  A.  B.,  of  (residence  and  ad- 
dition), hath  lately  prosecutod  and 
caused  to  be  directed  to  you  our  cer- 
tain writ  of  prohibition,  out  of  our 
supreme  court  of  judicature,  before  the 
justices  thereof,  at,  etc.,  that  you  sliould 
not  (state  what  the  writ  of  prohibi- 
tion commanded),  by  pretense  of  which 
prohibition  you  have  from  thence  hith- 
erto delayed,  and  yet  do  delay  further 
to  proceed  in  (state  what),  as  we  have 
understood,  to  the  great  damage  of  C 
D.  (name  the  other  jiarty).  Wherefore 
the  said  C.  D.  hath  in  our  said  court 
before  the  said  justices  thereof,  at,  etc., 
humbly  besought  us  to  grant  him  our 
aid  and  assistance  in  this  belialf;  and 
we  favorably  consenting  to  the  praver 
nf  the  said  C  D.,  and  being  unwilling 
that  there  should  be  any  further  delay 
in  (state  the  proceeding  to  be  liastciied 
by  this  writ).  Beeaiise  in  our  said  su- 
preme   court,    before   the   said   justices. 


at,  etc..  it  is  in  such  manner  proceeded 
that  it  is  considered  by  the  said  court 
that  the  said  C.  D.  may  have  our  writ 
of  consultation  to  the  said  (court  or 
officer),  our  said  writ  of  prohibition  to 
the  contrary  thereof  notwithstanding; 
whereof  the  said  A.  B.  is  convicted,  as 
appears  to  us  of  record:  We  therefore 
being  unwilling  that  the  said  C.  D. 
should,  in  any  wise,  be  injured  in  this 
behalf,  signify  to  you  our  command 
that  you  may  in  that  cause  lawfully 
proceed,  and  further  do  what  you  shall 
know  to  belong  to  you  as  (naming  the 
court  or  officer),  our  said  writ  of  pro- 
hibition to  you  directed  to  the  contrary 
thereof  in  any  wise  notwithstanding. 

Witness,    etc.    (teste     in     the     usual 
form). 

,  ,  clerks. 

G.  H.,  attoruev. 

Burr.  App.  516,  §1036;  Yates'  Forms 
610. 
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I.     Affidavit,   1000 
n.     Indictment,   1009 

m.    Indictment  for  Resorting  to  House 

of  Ill-Fame,  lOio 
IV.      Indictment    for   Placing  Wife   In 

House  of  Prostitution,  l<no 

I.  Affidavit  for  Prostitution  (Com- 
plaint). 
"State  of  Indiana,  Marion  county, 
city  of  Indianapolis:  Bo  it  remembered, 
that  on  this  day  before  the  judge  of 
tho  police  court  of  the  city  of  Indian- 
apolis personally  came  John  Shine,  who 
being  duly  sworn,  upon  his  oath  says 
that  Mary  Stanton,  a  female  person 
late  of  said  city  and  county,  on  or 
about  the  24th  day  of  August,  in  the 
year  1900,  at  and  in  the  city  and  coun- 
ty aforesaid,  did  then  and  there  un- 
lawfully fre(|uent  and  live  in  a  certain 
house   of   ill-fame   in   said   city,   situate 

at     number    street,    and     <lid 

then  anil  there  unlawfully  assnciatc 
with  certain  women  of  bad  cliaracler 
for  chastity,  to-wit,  Kmma  Harris,  Lee 
Taylor,  and  did  then  anrl  there  com- 
mit fornication  for  hire  with  one  .lames 
King,  contrarv, "  etc.  Stanton  V.  State, 
21   Ind.    App.  "in.-,   (i((   N.    K.   !•!•!». 

n.      Indictment    for    Prostitution    (a). 

The    i-omplaint    charged    tliat    the    de- 

fendaiif    "was   a   rommon    niglitwalker, 
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nnJ,  from  tho  Si\itl  t^Mith  day  of  .Inly 
to  the  day  of  tho  filing  of  tlio  com- 
plaint, duriiijj  divers  nights  within  tlio 
timo  aforosaid,  did  walk  and  ramblo 
in  tho  streets  and  common  hifjliways 
in  the  said  city  of  Tortsmouth,  at  uu- 
seasonable  hours  of  said  nights,  with- 
out having  any  lawful  business  and 
without  any  necessity  therefor,  against 
good  morals  and  good  manners."  State 
r.   IXiwors,  43  N.  II.  543. 

Indictment   for  Prostitution    {b). 

"The  grand  jury  .  .  .  further  charge 
that  .  .  .  Nora  Stokes  was  a  common 
night-walker,  and  did  walk  and  ramble 
in  the  streets  and  common  liighways 
in  the  city  of  Montgomery,  in  said 
county  and  state,  at  unreasonable 
hours  of  night,  without  having  any 
lawful  business,  and  without  any  neces- 
sity therefor,  for  the  unlawful  purpose 
of  picking  up  men;  for  lewd  inter- 
course; against  good  morals  and  good 
manners,  to  the  common  nuisance  of 
all  good  people  of  the  county,  against 
the  peace,"  etc.  Stokes  r.  State,  92 
Ala.  73.  3  So.  400. 

m.      Indictment     for     Resorting     to 
House  of  ni-Fame. 

The  information  charged,  that  tho  de- 
fendant "did  unlawfully  and  felonious- 
ly resort  to,  frequent,  and  become  an 
inmate  of  a  house  of  ill-fame  resorted 
to  for  the  purpose  of  prostitution  and 
lewdness,  then  and  there  situate, 
against  flie  peace  and  dignity  of  the 
state  of  Wisconsin."  State  r.  Kich- 
ards,   76   Wis.  354,  44   X.   W.   1104. 

rv.     Indictment   for  Placing  Wife   in 
House  of  Prostitution  (a). 

"The  said  Anton  Michael  Ilomaki, 
on  the  29th  day  of  March,  19U5,  in 
the  county  of  Chehalis,  in  the  state 
aforesaid,  then  and  there  being  the 
husband  of  one  Sofia  Ilomaki,  did  then 
and  there  unlawfully,  wilfully  and  fel- 
oniously connive  at,  and  consent  to, 
the  placing  and  leaving  of  his  said 
wife,  Sofia  Ilomaki,  in  a  house  of  pros- 
titution, and  then  and  there  give  his 
full  consent,  and  knowing  said  house 
to  be  a  house  of  prostitution,  did  wil- 
fully and  feloniously  allow  and  permit 
his  said  wife,  Sofia  Ilomaki,  to  remain 
therein;  said  house  of  prostitution  be- 
ing known  and  designated  as  No.  411 
East  Hume  Ht."  State  t".  Ilomaki,  40 
Wash.  629,   ^2   Pac.  873. 


Iiidictmrnt  for  Placing  Wife  in  House 
of  Prostiiution  (h). 
Tho  information  charges  that  the  de- 
fendant "did  tlieu  and  there  wilfully, 
unlawfully,  and  feloniously  connive  at, 
consent  to,  and  permit  tho  placing  and 
leaving  of  one  Gertie  Raymond  Mead, 
then  and  there  and  at  all  times  hero- 
in mention'  the  wife  of  Fred  Mead,  in 
a  house  of  prostitution,  situate,"  etc. 
People  V.  Mead,  145  Cal.  500,  78  Pac. 
1047. 


PUBLIC   DRUNKENNESS. 


I.  Complaint  for  Public  Drunkenness, 

1010 

II.  Affidavit,  Drunk  on  Public  Street, 

1011 

CROSS-REFERENCE : 
Disorderly  Conduct: 

Indictment    for   Disorderly     Conduct, 
Drunkenness. 
I.     Complaint  for  Drunkenness   (a). 

The  complaint  charged  that  the  de- 
fendant "was  a  common  drunkard, 
having  been  intoxicated  in  the  city  ot 
Providence  under  such  circumstances  as 
to  amount  to  a  violation  of  decency 
three  several  times  in  the  six  weeks  im- 
mediately previous  to  the  date  of  the 
complaint,"  against,  etc.  State  V. 
Kelly,  12  R.  I.  535. 
Complaint  for  Drunkenness  (b). 

The  com[>laint  alleged  that  the  de- 
fendant "was  and  is  a  common  drunk- 
ard, having  been  on  divers  days  and 
times  within  six  months  now  last  past, 
at  said  Framingham,  drunk  and  intox- 
icated by  the  voluntary  and  excessive 
use  of  spirituous  and  intoxicating 
liquors,  against  the  peace  of  the  Com- 
monwealth, and  the  form  of  the  statute 
in  such  cases  made  and  provided." 
Com.  V.  Boon,  2  Gray  (Mass.)  74. 
Complaint  for  Drunkenness   (c). 

"James  Tarwater  to  the  city  of  Gal- 
latin, debtor. 

"To  violation  of  City  ordinance  No. 
14,  sec.  1,  in  relation  to  punishing  of- 
fenses against  public  morals  and  de- 
cency, twenty  dollars,  in  this,  towit: 
that  the  said  James  Tarwater  on  the 
twenty-eighth  day  of  May,  1895,  at 
the  city  of  Gallatin,  and  within  the 
limits  thereof,  did  then  and  there  un- 
lawfully appear  upon  the  streets  and 
sidewalks  and  in  the  business  houses, 
in  a  state  of  intoxication  and  drunken- 
ness,   contrary    to    the    said    ordinance 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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in   such  case   made   and  provided,   and 

against   the  peace  and   dignity   of  said 

city."      City   of   Gallatin    r.    Tarwater, 

143  Mo.  40,  44  S.  W.   750. 

n.     Affidavit,  Drank  on  Public  Street. 

"State  of  Indiana,  Huntington  county, 

ss:    Before  John   B.   Hults,   a   justice 

of   the    peace   in    and    for    Salamonie 

township,   in   said   county.      State   of 

Indiana,    .Tacob    H.    First.      Affidavit 

for    intoxication. 

Jacob  C.  Wemmer.  being  duly  s-worn, 
on  his  oath  says  that  one  Jacob  H. 
First,  late  of  said  county,  on  the  20th 
day  of  November,  A.  D.  1881,  at  said 
county  and  state  aforesaid,  did  then 
and  there  unlawfully  appear  upon  the 
public  streets  of  the  town  of  Warren, 
in  said  county,  and  was  then  and  there 
found  unlawfully  in  a  state  of  intox- 
ication, contrary,  etc. 
(Signed.)  Jacob  C.  Wemmer. 

Subscribed    and    sworn    to    this    24th 
day  of  November,  1881. 

John  B.  Hults, 
Justice  of  the  Peace." 
State  V.  First,  82  Ind.  81. 
PUBLICATION.— See  Service  of  Pro- 
cess AND  Papers. 
PUBLIC  OFFICERS.— See  Officers. 


PUBLIC    SERVICE    CORPORATIONS. 

OKOSS-K  EFERENCES: 
Emixen't  Domain  : 

Order  on  Condemnation   of  Land; 
Statement  of  Object  of  Improvement, 

Petition  for  Condemnation; 
Petition    for   Condemnation   of   Land 
for    Railroad    Bridge. 
Injuries  to  Personsi 

Declaration,    Injury    Caused    by     De- 
fective Insulation  of  Electric  Light 
Wires; 
Answer,     Alleging    Failure     To    Use 
Proper   Care. 


PUIS  DARREIN  CONTINUANCE, 
PLEAS   OF. 

L     Plea  In  Bank,  1011 

n.     Plea  at  the  Circuit,  1011 

I.     Pleading  at   Law,    Pleas  Puis  Dar- 
rein Continuance   (in  Bank). 
And  now  at  this  day,  that  is  to  say, 

on    the   day    of    ,    in 

this  same  term,  until  which  day  the 
y)lea  aforesaid  was  last  continued, 
comes  as  well  the  said  plaintiff  as  the 


said  defendant,  by  their  respective  at- 
torneys: And  the  said  defendant  saith 
that  the  said  plaintiff  ought  not  further 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him  the  said  de- 
fendant, because  he  saith  that  after 
the  last  continuance  of  this  cause  (that 

is   to   say,    after   the   day    of 

-,  in  this  same  term,  from  which 


day  this  cause  was  last  continued,  and 
before  this  day,  to-wit,  on,  etc.,  at, 
etc.  (the  venue),  (here  state  the  matter 
of  the  defense,  as  in  ordinary  cases), 
and  this  he  the  said  defendant  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  further 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  etc. 

G.  H.,  attorney  for  defendant. 
Burr.    App.    337,    §611;    3    Chit.     PI. 
1238;    Archb.    Forms    118;    Till.    Forms 
565. 

n.     Plea  Puis  Darrein  Continuance  at 
the  Circuit. 
And      now      at      this      day,      to-wit, 

on    the   day    of   ,    in 

the  year  of  our  Lord  one  thousand 
eight    hundred     and     ,    before 


-,  esquire,  chief  justice  (or  be- 
fore   ,  esquire,  one  of  the  just- 
ices), of  the court  of 

(of   the   people    of)    the   state   of   New 

York   (or  before  ,  esquire,  one 

of   the    said judges),    at     the 


court  held  at  the  (courthouse) 

in   the   (town)    of  ,  in  and   for 


the  countv  of 


aforesaid,  comes 


the  said  defendant  by  G.  H.,  esquire, 
his  counsel,  and  says  that  the  said 
plaintiff  ought  not  further  to  maintain 
his  aforesaid  action  thereof  against 
him  the  said  defendant,  because  he  says 
that,  after  the  making  of  tlie  said  sev- 
eral sujiposed  f>r<)inises  ami  undertak- 
ings in  the  said  declaration  mentioned, 
and  after  the  last  continuance  of  the 
plea    aforesaid    (that    is    to    say,    after 

the day  of  [the  last 

day  of  the  preceding  term]  last  j)ast, 
from  which  day  until  now,  the  action 
aforesaid  is  continued),  and  before  this 
day,  (o-wit,  on,  etc.,  at,  etc.  (here  state 
the  matter  of  the  defense),  and  this 
he  the  said  defendant  is  ready  to  ver- 
ify. Wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  further  to  have 
or  maintain  his  aforesaid  action  thereof 
against  him,  etc.  (Annex  aflidavit  of 
verification.)  Burr.  App.  337,  8612; 
Archb.   Forms   118;   Till.   Forms   565. 
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PURE   FOOD    LAWS. 

I.  Indictjiiont     Under     Common     Law 

for   SeJling    Unwholesome    Beef, 

II.  Indictment  for  Exposing  for  Sale 

and  Selling  Unwholesome    Beef, 

loic 

III.  Indictment  for  Killing  Young  Calf 

With  Intent  To  Sell,  luli^ 

I.  Indictment  Under  Common  Law. 

for  Selling  Unwholesome  Beef. 
Thi'  j^riiud  jurors  for  the  stale  upou 
their  oatii  presont,  that  Samuel  Smith, 
junior,  late  of  the  couuty  of  Rocking- 
ham, farmer,  on  the  eighth  day  of 
Xovember,  A.  D.  1823,  at  Leaksvillo, 
iu  the  county  aforesaid,  did  then  and 
there  unlawfully,  falsely,  maliciously, 
mischievously  and  deceitfully  sell  and 
disjiose  of  to  one  David  Campbell  and 
others,  certain  unwiiolesome  and  pois- 
onous beef,  and  did  then  and  there  re- 
ceive pay  for  the  same,  to  the  great 
injury  of  the  said  David  Campbell  and 
his  family,  to  the  great  nuisance  of  the 
good  citizens  of  the  state,  and  against 
the  peace  and  dignity  of  the  state. 
State  i:  Smith,  10  N,  C.  378. 

II.  Indictment  for  Exposing  for  Sale 

and  Selling  Unwholesome  Beef. 

The  jurors  of  the  people  of  the  state 

of  New   York,  in   and  for  the  body  of 

the   county   of   Tioga,   upon   their    oath 

aforesaid,   do   present,   that    Charles   B. 

Goodrich,  late  of  the  town  of  , 

on  the  twentieth  day  of  December,  in 
the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-six,  at  the  town 
of  Owego  in  said  county,  knowingly, 
wilfully,  deceitfully  and  maliciously, 
did  expose  to  sale  and  did  sell  to 
divers  citizens  of  the  state  of  New 
York,  to  the  jurors  aforesaid  unknown, 
divers,  to-wit:  five  hundred  pounds  of 
beef  as  good  and  wholesome  beef  and 
food,  and  then  and  there  delivered  said 
beef  to  the  said  divers  citizens  afore- 
said: whereas  in  truth  and  in  fact  the 
said  beef  was  not  good  and  wholesome 
beef  and  food,  but  on  the  contrary 
thereof  was  unwholesome  and  diseased, 
and  unfit  for  food,  and  not  fit  to  be 
eaten  by  man,  he,  the  .said  Charles  B. 
Goodrich,  then  and  there  well  knowing 
the  said  beef  to  be  diseased  and  un- 
wholesome and  not  fit  to  be  eaten  as 
aforesaid,  against  the  peace  of  the 
people  of  the  state  of  New  York  and 
their     laws     and     their     dignity,     and 


against  fhe  form  of  the  statute  in  such 
case   ni.ide   and  jjrovided. 

B.  F.  Tracy, 
District  Attorney, 
(io. id  rich   r.   People,  3  Park,  Cr.    (iN. 
V.)    (IL--. 

Note. — There  was  a  dissenting  opin- 
ion in  this  case  on  the  ground  that 
the  indictment  failed  to  show  that  the 
meat  was  sold  for  food. 
III.  Indictment,  Killing  Young  Calf 
With  Intent  To  Sell. 
"Knowingly,  wilfully  and  malicious- 
ly did  kill  a  certain  calf,  the  said 
calf  being  then  and  there  less  than 
four  weeks  old,  with  intent  then  and 
tiuMc  the  meat  of  said  calf  to  sell," 
the  defendant  "then  and  there  well 
knowing  that  said  calf  he  as  aforesaid 
killed  was  then  and  there  less  than 
four  weeks  old."  Com.  v.  Raymond, 
!)7  Mass.  567. 

QUANTUM  MERUIT.— See  Assumpsit. 
QUANTUM     VALEBANT.  — Sec     As- 
sumpsit. 

QUARE      CLAUSEM      PREGIT.  — See 

Trespass. 


QUIA    TIMET. 

CROSS-REFERENCE: 
Specific  Performance: 

Prayer    in    Hill    by    Surety    To    Com- 
pel  Specific    Performance  by   Prin- 
cipal and  for  Writ  of  Ne  Exeat. 
Bill  hif  Surety  on  Bond  To  Compel  Debt- 
or   To' Pay  Debt. 

Your  orator  A.  B.,  of,  etc.  That 
your  orator,  at  the  special  instance  and 
request  of  C.  D.,  of,  etc.  (one  of  the 
defendants  hereinafter  named)  joined 
with  the  said  C.  D.  in  a  certain  bond 
or  writing  obligatory,  bearing  date  the 

(lay     of    ,     whereby 

your  orator  and  the  said  C.  D.  re- 
spectively acknowledge  themselves  to 
be  jointly  and  severally  held  and  bound 
to  E.  F.,  of,  etc.  (the  other  defendant 
hereinafter  named)  in  the  penal  sum  of 
$ ,  subject  to  a  condition  there- 
under written,  that  if  the  said  C.  D. 
should  well  'and  truly  observe,  perform, 
fulfil,  and  keep,  all  and  every  the 
covenants  whatsoever,  which,  on  the 
part  of  the  said  C  D.  ought  to  be 
observed,  fulfilled  and  performed,  and 
which  were  contained  in  a  certain  in- 
denture, bearing  even  date  with  the 
said   writing  obligatory,  'and    made   be- 


tween  the  said  C.  D.  of  the  one  part, 
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and  the  said  E.  F.  of  the  other  part, 
according  to  the  true  intent  and  mean- 
ing of  the  said  indenture,  then  the 
said  bond  or  obligation  should  be  void. 
And  your  orator  further  showeth  unto 
your  honor,  that  the  said  indenture  in 
the  said  writing  obligatory  mentioned, 
and  which  bore  even  date  therewith, 
was  made  between  the  said  E.  F.  of 
the  one  part,  and  the  said  C.  D.  of  the 
.other  part;  and  the  said  E.  F.  did 
thereby  demise,  lease,  set,  and  to  farm 
let,  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  all  that 
messuages,  etc.  (Here  state  the  sub- 
ject of  the  demise).  To  hold  the  same, 
with  the  appurtenances,  unto  the  said 
C.  D.,  his  executors,  administrators,  and 

assigns,    from    the    day     of 

,  then  last  past,  to  the  full  end 

and  term  of years  thence  next 

ensuing,  and  fully  to  be  complete  and 
ended;  yielding  and  paj-ing  therefor, 
yearly,  and  every  year,  unto  the  said 
E.  F',  his  heirs  and  assigns  the  clear 
yearly  rent  or  sum  of  $ ,  pay- 
able on  the  first  day  of  January  in 
each  year.  And  the  said  C.  D.  did,  in 
and  by  the  said  indenture,  for  himself, 
his  executors,  administrators,  and  as- 
signs, covenant,  promise,  and  agree  to 
and  with  the  said  E.  F.  his  heirs  and 
assigns  (amongst  other  things)  in  man- 
ner following;  that  is  to  say,  that  from 
and  after  the  said  messuage,  etc.,  etc., 
should  have  been  put  in  good  and  ten- 
antable  repair,  by  and  at  the  expense 
of  the  said  E.  F,,  his  heirs  or  assigns, 
he  the  said  C.  D.,  his  executors,  admin- 
istrators, and  assigns,  should  and  would 
during  the  said  continuance  of  the  said 
demise,  at  his  and  tlieir  own  costs  and 
charges,  support,  uphold,  and  keej)  the 
said  messuage,  etc.,  etc.,  in  good  and 
tonantable  repair,  order,  and  condition, 
and  80  leave  the  same  at  the  expira- 
tion, or  other  sooner  determination  of 
the  said  term,  as  by  the  said  inden- 
ture, reference  being  thereunto  had, 
will  appear.  And  your  orator  further 
showeth  unto  your  honors,  that  the 
said  C.  D.,  under  and  by  virtue  of  the 
said  indenture,  entered  into  and  upon 
the  said  demised  premises,  and  became 
and  was  possessed  thereof  for  the  term 
so  grante<l  to  him  as  afore^^aid,  and 
the  said  E.  F.  put  the  said  mosHuage, 
etc.,  etc.,  into  good  and  tenantalile  re- 
pair at  his  own  expense;  and  your 
orator  therefore  hoped  that  the  same 
would   have  been  bo  kept  by   the  said 


C.  D.  during  the  continuance  of  the 
said  demise,  and  left  by  liiui  at  the 
expiration  thereof;  and  that  he  would 
have  performed  all  the  other  covenants 
in  the  said  indenture  contained,  and  by 
and  on  the  lessee's  part  and  behalf  to 
be  kept,  done  and  performed,  and  have 
freed  and  discharged  your  orator  from 
all  liability  in  respect  of  the  said  bond. 
But  now  so  it  is,  may  it  please  your 
honors,  the  said  C.  D.,  acting  in  con- 
cert with  the  said  E.  F.,  and  combin- 
ing, etc.,  has  not,  as  is  alleged  by  the 
said  E.  F.,  kept  and  left  the  said  mes- 
suage, etc.,  etc.,  in  good  and  sufficient 
tenantable  repair,  according  to  his  said 
covenant,  and  the  said  E.  F.,  therefore 
threatens  and  intends  to  proceed 
against  your  orator,  on  the  said  bond, 
for  the  amount  of  the  damages  wliich 
he  alleges  he  has  sustained  by  breach 
of  such  covenant  by  the  said  C.  D.  as 
aforesaid;  and  the  said  C.  D.,  although 
often  requested  by  your  orator  so  to 
do,  refuses  to  protect  and  indemnify 
your  orator  against  any  loss  or  liability 
which  your  orator  may  sustain  or  be 
put  unto  by  joining  in  such  bond  as 
aforesaid. 

And  that  the  said  C.  D.  may  be  de- 
creed by  this  honorable  court  forth- 
witli  to  pay  and  satisfy  the  said  E.  F. 
any  demand  which  he  may  have  against 
your  orator  as  co-obligor  with  the  said 
C.  D.  in  such  bond  as  aforesaid,  on 
account  of  the  breach  for  non-perform- 
ance of  the  said  covenant,  or  of  the 
several  other  covenants  contained  in 
the  said  indenture  of  demise,  on  the 
part  and  behalf  of  the  lessee  to  be 
kept,  done,  and  performed,  or  any  of 
them,  or  otherwise  howsoever,  under 
and  by  virtue  of  the  said  bond;  and 
that  your  orator  may  be  indemnified 
and  disehargt^d  by  the  said  C.  D.  from 
all  loss  and  liability  whatsoever  in 
respect  thereof.  (And  for  general  re- 
lief.) May  it  please  your,  etc.  (end 
by  praving  sul>poena  against  tl>e  said 
0.  D.  and  I-:.  F.)  ?.  Dan.  Ch.  V\.  &  Pr. 
(Perkins'  ed.)   2071. 
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I.  Complaint  To  Compel  Determination 

of  Claim  to  Real  Property,    in  1 4 

II.  Complaint  To  Remove  a  Mortgage, 

Which  Was  a  Cloud  Upon  Title, 
im  1 

III.  Complaint,  Action  To  Quiet  Title, 
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IV.  Cross  complaint.  Sotting  Up  Title 
in   Defendant,    ItU  t 

I.  Complaint  To  Compel  the  Dctcnni- 
natiou  of  Claims  to  Real  Piop- 
erty. 

I.     That    on    the    «la.v    of 

,  IS ,  one  ^^.  N.  was  seized 

in  fee  simple  (or  otherwise)  and  pos- 
sessed of  tlie  followin>,'  described  prem- 
ises: (particular  descriiition  of  prem- 
ises). 

(Where  plaintiiT  claims  by  descent 
or  devise.)  II.  That  on  that  day, 
beinjj  so  seized  and  possessed,  said  M. 
N.  died,  leaving  the  plaintiff  his  sole 
heir     (or    leaving    his    last    will    duly 

made,   which  was  on   the ilay 

of   ,    18 ,   duly    proved    and 

admitted  to  probate  by  the  surrogate 
of  county,  which  will  con- 
tained a  devise  to  the  plaintiff  of 
said  jiremises,  or,  of  an  estate  for  life, 
or  otlierwise,  in  said  premises;  of  which 
the  following  is  a  copy:  (copy  of  de- 
vise). 

(Or,  where  he  claims  by  grant.)  II. 
That  on  that  day,  being  so  seized  and 
possessed,  said  M.  N..  by  his  deed  un- 
der his  hand  and  seal,  dated  on  that 
day.  duly  bargained,  sold,  and  con- 
veyed said  premises  to  the  plaintiff. 

in.  That  as  such  heir  (or  devisee, 
or  grantee),  the  plaintiff  has  an  estate 
therein  in  fee  (or  for  life,  or  for 
years). 

IV.  That  said  premises  now  are,  and 
at  and  for  three  years  before  the  time 
of  bringing  this  action,  were  in  the 
actual  possession  of  the  plaintiff  (or 
at  the  time  of  bringing  this  action, 
were  in  the  actual  possession  of  the 
plaintiff,  and  for  three  years  next  pre- 
vious were  in  the  actual  possession  of 
the   plaintiff  and   the   said   M.   N.) 

V.  That  the  defendant  unjustly 
claims  title  to  said  premises,  in  fee  (or 
to  an   estate  for  life  in   said  premises, 

or  to   an   estate   for  years   in 

said  premises). 

Wherefore  the  plaintiff  demands 
judgment,  that  the  defendant,  and  all 
persons  claiming  under  him  by  title 
accruing  subsequently  to  the  commence- 
ment of  this  action,  be  forever  barred 
from  all  claim  to  any  estate  of  in- 
heritance or  freehold,  or  to  any  term 
of  years  not  less  than  ten,  in  the  said 
premises;  and  for  costs  of  this  action. 
1  Abb.  Forms  610. 


II.  Complaint  To  Remove  a  Mortgage 
Wliich  Is  a  Cloud  Upon  Title. 

I.  That  the  plaintiff  is  the  owner 
in  fee  simple  |0f  the  following  de- 
scribed   i)remises,   situated   in   

(description). 

ir.  (Allege  the  making  of  the  mort- 
gage, or  other  apparent  lien,  stating 
facts  which  show  that  on  its  face  it 
api>ears  valid,  and  that  in  fact  it  is 
void.     See   other  forms). 

111.  That  said  mortgage  was,  on  the 
day  of  ,  18 ,  duly 


recorded  in  the   oflice  of  the   clerk    (or 

register)  of  said  county,  in  book  

of  mortgages,  p.  ,  and  still  re- 
mains unsatisfied  of  record,  and  a  cloud 
upon    the    plaintiffs'    title. 

Wherefore,  the  plaintiff  demands 
judgment  that  the  defendant  give  up 
said,  mortgage  to  be  canceled,  and  that 
the  same  be  satisfied  of  record;  and  for 
the  costs  of  this  action.  1  Abb.  Forms 
587. 

III.  Complaint,  Action  To  Quiet  Title, 

"1.  That  tlie  plaintiffs  are  now  and 
for  a  long  time  have  been,  and  are 
entitled  to  be,  in  the  possession  of  cer- 
tain real  property,  situated,  lying,  and 
being  in  the  county  of  Laramie  and 
state  of  Wyoming,  known  and  described 
as  follows,  to-wit:  Lot  numbered  one 
in  section  numbered  twenty-three,  in 
township  numbered  fourteen,  north  of 
range  numbered  sixty-seven,  west  of 
the   sixth    principal   meridian." 

"2.  That  the  said  plaintiffs  claim 
title  in  fee  to  the  said  premises,  and 
that  the  defendant  aforesaid  claims 
an  estate  or  interest  therein  adverse 
to  the  said  plaintiffs." 

"3.  That  the  claim  for  said  defend- 
ant is  without  any  right  whatever,  and 
that  the  said  defendant  has  not  any 
estate,  right,  title,  or  interest  whatso- 
ever in  said  land  or  premises,  or  any 
part  thereof."  Durell  v.  Abbott,  6 
Wyo.  265,  44  Pac.  647. 

IV.  Cross-complaint,  Setting  Up  Title 

in  Defendant. 
"The  said  defendant,  Belief  Jack- 
son, by  way  of  cross-complaint  against 
said  plaintiff,  avers  and  charges,  that 
this  defendant  is  the  owner,  and  in  the 
posse-ssion  by  himself,  and  his  agents 
and  lessees,  of  the  following  real  es- 
tate in  Tippecanoe  county,  Indiana,  to- 
wit:"  (description);  "that  said  real 
estate,  so  owned  by  said  defendant  as 
aforesaid,  is  of  great  value,  to-wit,  of 
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the  value  of  ten  thousand  dollars.  Said 
defendant  further  avers,  that  said 
plaintiff,  by  virtue  of  the  pretended 
deed  set  out  in  his  second  paragraph 
of  complaint,  or  by  some  other  paper 
writing,  the  character  or  nature  of 
which  is  to  this  defendant  unknown, 
claims  to  hold  title  to  said  real  estate, 
which  said  claim  of  title  is  adverse  to 
the  right  and  title  of  this  defendant 
to  said  real  estate,  and  which  said 
claim  of  title,  so  made  by  the  said 
plaintiff  to  said  real  estate,  is  un- 
founded, and  that  the  same  operates  as 
a  cloud  upon  the  title  of  this  defend- 
ant. Wherefore  the  defendant  prays 
judgment  and  decree  of  the  court,  that 
the  title  of  this  defendant  in  and  to 
said  real  estate  be  quieted,  and  that 
the  cloud  upon  his  title  made  by  the 
unfounded  claim  of  said  plaintiff  be 
removed,  and  for  general  relief."  Coop- 
er V.  Jackson,  71  Ind.  244. 


QUO  WABEANTO. 

L     Informations,  1015 

A.  Against  Individual,  1015 

B.  Against  Corporation,  1015 
n.     Plea,   101 G 

III.  Judgment  Record,  1016 

IV.  Demurrer  for  Want  of  Attorney- 

General    as   Party   to    Quo    War- 
ranto,  I'll? 

V.  Process  in  Quo  Warranto,  1017 

VI.  Order  To  Show  Cause  for  Leave 

To  File  Information,  1017 

I.     Informations. 

A.  Information  in  Nature  of  Quo 
Jl'arranto  Against  an  Indi- 
vidual. 

county,  ss.:  J.  V.  B.,  at- 
torney general  of  (the  people  of)  the 
state  of  New  York,  who  sues  for  the 
said  (people)  in  this  behalf,  comes  here 

into  the  court  of  of 

the    said    (people),   before   the   justices 

thereof,  at  the  in  the  city  of 

,  on  the  flay  of  , 

in  January  term, in  the  year  one  thousand 

eight    hundred    ,    and    for    the 

Haid   (people  of  the)   state  of  , 

at   the  relation  of  A.  B.,  of  the   (town) 

of   ,    in    the    county    aforesaid, 

according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  gives 
the  said  court  here  to  understand  and 
be  informed  that  C.  D.,  of  (the  said 
town  and  county)  for  the  space  of  (one 
month  nnd  u[)wards),  now  last  past, 
hath  held,  used  and  exercised,  and  still 


doth  hold,  use  and  exercise  the  office 
of  sheriff  of  the  said  county  (or 
constable  of  the  said  town)  of 
,  without  any  legal  election,  ap- 
pointment, warrant  or  authority  what- 
soever therefor:  and  the  said  attorney 
general  further  gives  the  court  here 
to  understand  and  be  informed  that  at 
an  election  for  (state  what  officers), 
held,  etc.  (state  the  time  and  place  of 
election),  the  said  A.  B.  was  duly 
elected  and  chosen  sheriff  of  the  said 
county  of  (or  one  of  the  con- 
stables for  the  said  town  of  ) 

and  that  the  said  A.  B.  hath  ever  since 
been,  and  still  is,  rightfully  entitled 
to  hold,  use  and  exercise  the  said 
office;  which  said  office  of  the  sheriff 
of  the  county  (or  constable  of  the 
town)  aforesaid,  the  said  C.  D.,  during 
all  the  time  aforesaid  (or  since  the 
time  of  the  said  election),  hath 
usurped,  intruded  into,  and  unlawfully 
held  and  exercised,  and  still  doth  usurp 
intrude  into,  and  unlawfully  hold  and 
exercise,  to-wit,  at  (the  town  and  in 
the  county)  aforesaid,  in  contempt  of 
the  people  of  the  state  of  New  York, 
and  to  their  great  damage  and  prej- 
udice. 

Whereupon  the  said  attorney  general 
prays  the  advice  of  the  court  here  in 
the  premises,  and  for  due  process  of 
law  against  the  said  C.  D.  in  this  be- 
half to  be  made,  to  answer  to  the  said 
people,  by  what  warrant  he  claims  to 
hold,  use.  exercise  and  enjoy  the  afore- 
said office  of   (sheriff),  etc. 

J,  V.   B.,   attornev  general. 

Burr.  App.  522,  §1045. 

B.     Information    in    Nature    of    Quo 
Tarranto    Against    Crrrporation. 

county,   ss.:      J.    V.    B.,   at- 


torney general  (of  the  people)  of  the 
state  of  New  York,  who  sues  for  the 
said  (people)  in  this  behalf,  comes  here 

before     the     justices    of    the 

court  of of  the  same  (people), 

on   the  jlay   of   ,  one 

thousand    eight    hundred   and    , 

in  this  same  term  of  ,  and  for 

the  said  (i)eople)  gives  the  said  court 
here  to  understand  and  be  informed 
that  (the  directors  and  company  of 
the  B.  &  K.  turnjiiko  road),  to-wit,  at 
Albany,  in  the  county  of  Albany,  for 
tlie  space  of  (five  years)  now  last  past 
and  upwards,  have  used  nnd  still  do 
use,  without  any  warrant,  grant  or 
charter,  the  following  liberties,  privil- 
eges and  franchises,  to-wit,  that  of  be- 
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inn  i*  boily  politic  ami  corporate  in 
law,  fact  anil  nanio,  hv  tlio  name  of 
(tht»  directors  and  company  of  tlic  15. 
&  K.  turnpike  road),  and  by  the  same 
name  to  plead  and  be  impleaded,  to 
answer  and  to  be  answered  unto;  and 
also  the  ftdlowing  liberties,  privileges 
and  franchises,  to- wit,  that  of  con- 
structinj:  and  maintaining  a  tvirnpike 
road,  beginning  at  a  certain  point  in 
the  county  of  0.,  and  terminating  at 
a  certain  other  point  in  the  county  of 
A.,  and  of  levying,  collecting  and  re- 
ceiving tolls  from  all  persons  using 
such  road:  all  which  said  liberties, 
privileges  and  franchises  tiie  directors 
and  company,  etc.,  aforesaid,  during  all 
the  time  aforesaid,  have  usurped,  and 
still  do  usurp,  upon  the  said  people, 
to  their  great  damage  and  prejudice: 
■^Tiereupon  the  said  attorney  general 
prays  the  advice  of  the  said  court  in 
the  premises,  and  due  process  of  law 
against  the  directors  and  company  of 
the  B.  &  R.  turnpike  road  aforesaid, 
in  this  behalf  to  be  made,  to  answer 
to  the  said  people,  by  what  warrant 
they  claim  to  have,  use  and  enjoy  the 
liberties,  privileges  and  franchises 
aforesaid. 

J.  V.  B.,  attorney  general. 
Burr.  App.  ;')22,  SHHii. 

IL     Plea  to  an  Information  Against  a 
Corporation. 

And  the  said  the  directors  and  com- 
pany of  the  B.  &  R.  turnpike  road,  by 
G.  H.,  their  attorney,  having  heard 
the  said  information  read,  complain 
that,  under  color  of  the  premises  in 
the  said  information  contained,  they 
are  greatly  vexed  and  disquieted,  and 
this  by  no  means  justly;  because,  pro- 
testing that  the  said  information  and 
the  matters  therein  contained  are  in- 
sufficient in  law.  and  that  they  need 
not,  nor  are  they  obliged,  by  the  law 
of  the  land  to  answer  thereunto,  yet 
for  plea  in  this  behalf,  the  said  di- 
rectors, etc.,  say  that  ny  a  certain  act 
of  the  legislature  of  the  people  of  the 
.state  of  New  York,  passed,  etc.  (date 
of  passage  of  act),  entitled  "An  act 
to  incorporate,  etc."  (title  of  the  act), 
they  the  said  directors,  etc.,  were  or- 
dained, constituted  and  declared  to  be 
a  body  corporate  and  politic  in  fact 
and  in  name,  by  the  name  of  the 
directors  and  company  of  the  B.  &  R. 
turnpike  road,  for  the  purposes  of  con- 
structing a  turnpike  road,  etc.   (accord- 


ing to  the  fact)^  and  that  by  virtue  of 
such  act  of  the  legislature,  they  are  a 
body  politic  and  corporate,  in  fact  and 
in  ii;mie,  entitled  to  use  the  liberties, 
privileges  and  franciiises  granted  to 
them;  and  for  all  the  time  mentioned 
in  the  said  information  have  used  the 
same,  and  ])arl  icularly  the  liberty,  priv- 
ilege and  franchise  of  constructing  a 
turnpike  road,  etc.  (describing  it,  and 
stating  such  other  facts  as  are  neces- 
sary to  show  by  what  warrant  the  cor- 
poration has  acted;  and  concluding 
thus):  Without  this,  that  the  said 
the  directors,  etc.,  during  all  or  any 
part  of  the  time  mentioned  in  the  said 
information,  have  usurped  and  still  do 
usurp  the  said  liberties,  privileges  and 
franchises,  mentioned  in  the  said  in- 
formation, or  any  of  them,  upon  the 
said  people  of  the  state  of  New  York, 
in  manner  and  form  as  by  the  said 
information  is  above  supposed;  all 
which  several  matters  and  things  they, 
the  said  the  directors,  etc.,  are  ready 
to  verify,  etc.  Whereupon  they  pi  ay 
judgment,  and  that  the  aforesaid  liber- 
ties, privileges  and  franchises,  by  them 
claimed  in  manner  aforesaid,  ma)'  be 
allowed  and  adjudged  to  them,  the  said 
directors  and  company  of  the  B.  &  R. 
turnpike  road;  and  that  they  may  be 
dismissed  and  discharged  by  the  court 
here,  of  and  from  the  premises  above 
charged  upon  them,  etc.  Burr.  App. 
.168,  §1107. 

III.     Judgment  Eecord  on  Information 
in   Nature    of    Quo   Warranto. 

Pleas  before   the  justices,   etc.    (placita 
in    the    usual    form,    of   the   term    of 
issue   or   judgment). 
county,  ss.:     Be  it  remem- 
bered   that    heretofore,    to-wit,    on    the 
day  of  in  


term,  now  last  past  (or  in  the  same 
term,  the  term  of  filing  the  informa- 
tion), before  the  justices  aforesaid,  at 

the in   the  city   of  , 

came  (or  comes)  J.  V.  B.,  attorney 
general    (of   the    people)    of   the    state 

of    ,    who    sues    for    the    said 

(people)  in  this  behalf,  and  for  the 
said   people,   at   the   relation   of  A.   B., 

of    the   town    of   ' ,    in    the    said 

county    of   ,    according    to    tlu' 

form  of  the  statute  in  such  ease  made 
and  provided,  brought  (or  brings)  into 
the  said  court,  before  the  aforesaid 
justices  thereof,  then  there  (or  now 
here)   a  certain  information  in  the  nti- 
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ture  of  a  quo  warranto  against  C.  D., 
of  the  (said  town  and  county  afore- 
said), which  said  information  follows 
in  these  words,  that  is  to  say: 

county,  ss.:  J.  V.  B.,  at- 
torney general  of  the  people  of  the 
state  of  New  York,  who  sues,  etc.  (copy 
the  information  to  the  end,  and  if  an 
issue  in  fact  have  been  taken,  copy 
the  plea  and  other  pleadings  to  issue; 
then  the  order  for  trial  in  the  usual 
form;  then  enter  the  postea  showing 
the  finding  of  the  jury,  and  then  con- 
clude with  award  of  judgment  as  fol- 
lows) : 

Therefore  it  is  considered  that  the 
said  C.  D.  be  ousted  and  altogether 
excluded  from  the  office  of  sheriff  (or 
clerk)  of  the  county  of  afore- 
said; and  also  that  the  said  A.  ±5.  (the 
relator,  or  that  the  said  J.  V.  B.,  attor- 
ney general  of  the  people  aforesaid; 
do    recover    against     the     said     C.     D. 

dollars   (judgment   for   costs). 

And  it  is  further  considered  and  ad- 
judged that  the  said  A.  B.  is  right- 
fully entitled  to  the  said  office  of  sher- 
iff, etc.  (as  above),  and  to  take  upon 
himself  the  execution  thereof.  (And 
it  is  further  considered  and  adjudged 
that  the  said  C.  D.  do  pay  to  the  peo- 
ple of  this  state  a  fine  of  (one  thou- 
sand) dollars,  etc.  Burr.  App.  525, 
§1048;   6  Wcntworth's   PI.  234. 

IV.  Demurrer  for  Want  of  Attorney- 

General  as  Party  to  Quo  War- 
ranto. 
"(1)  That  said  plaintiffs  have  not 
legal  capacity  to  sue  in  this  action,  it 
appearing  from  said  petition  that  in 
said  action  the  county  attorney  of  said 
county  or  the  attorney-general  of  the 
state  of  Kansas  are  the  only  persons 
authorized  to  sue;  (2)  that  there  is  a 
defect  of  parties  plaintiff  in  this:  that 
said  action  should  have  been  brought 
by  the  county  attorney  of  said  county 
or  the  attorne3'-general  of  the  state 
of  Kansas;  (3)  the  petition  of  tho 
said  plaintiff  does  not  state  facts  suffi- 
cient to  constitute  :i  cause  of  action." 
Miller  r.  Palermo,  12  Kan.  14. 

V.  Process  in  Quo  Warranto. 

"Tlic  territory  <ii'  \c\v  .Mexico  to  Sin- 
gleton M.  Anlienfelter,  greeting: 
Whereas,  VV'in.  Breeden,  attorrirv-gen- 
oral  for  the  territory  of  New  Mexico, 
on  the  relation  of  PMward  ('.  Wade, 
hath  filed  in  the  district  court  for 
the   Third  judicial   district   of  the  ter- 


ritory of  New  Mexico,  sitting  within 
and  for  the  county  of  Sierra,  by  leave 
of  the  court,  an  information  in  the 
nature  of  a  quo  warranto,  alleging  and 
charging  that  you,  the  said  Singleton 
M.  Ashenfelter,  have  unlawfully 
usurped,  intruded  into,  and  held  the 
office  of  district  attorney  for  the  third 
judicial  district  of  the  territory  of  New 
Mexico,  and  unlawfully  exercised  the 
powers  and  functions  thereof,  and  that 
you,  the  said  Singleton  M.  Ashenfelter 
still  unlawfully  hold  said  office,  and 
exercise  the  powers  and  functions  there- 
of, without  any  authority  of  law,  and 
to  the  exclusion  of  the  said  Edward  C. 
Wade,  who,  it  is  alleged,  is  the  legally 
appointed  district  attorney  for  said 
district,  and  lawfully  entitled  to  the 
possession  of  said  office,  and  to  hold 
and  to  enjoy  and  to  exercise  the  pow- 
ers and  functions  thereof;  therefore 
you,  the  said  Singleton  M.  Ashenfel- 
ter, are  herebj'  commanded  that,  laying 
all  other  matters  and  things  aside,'you 
do  appear,  at  ten  o'clock  -a.  m.  on 
Wednesday,  November  18,  1885,  before 
the  said  district  court,  now  sitting  in 
said  county  of  Sierra,  at  the  court 
house  of  said  county,  then  and  there 
to  answer  unto  said  information  con- 
cerning the  matters  therein  alleged  and 
charged  against  you,  and  observe  what 
the  said  court  shall  direct  in  this  be- 
half. And  this  you  do  under  penalty 
of  the  law,  and  on  pain  of  such  judg- 
ment and  other  process  as  said  court 
shall   award. 

Witness  the  Hon.  Wm.  F.  Henderson, 
associate  justice  of  the  supreme  court 
of  the  territory  of  New  .Mexico,  and 
judge  of  the  Third  judicial  district 
court  thereof,  and  the  seal  of  said 
court,  this  seventeenth  dav  of  Novem- 
ber, A.  D.  1885, 
(Seal.)       George  E.  Bowman,  clerk." 

Territory  V.  Ashenfelter,  4   N.  M.  93, 
12    Pac.    879. 

VT.  Order  To  Show  Cause  for  Leave 
To  File  Infonnation. 
"October  l.Tin,  A.  I).  1.S99,  to-wit, 
October  24,  A.  D.  1899.  upon  motion 
of  Henry  Hidgely,  Jr.,  esquire,  to  tho 
superior  court  of  the  state  of  Delaware 
in  and  for  Kent  county,  a  rule  in 
granted  on  him"  (naming  tho  said  do- 
fcnfiants)  "to  ai)pear  and  bo  before 
the  judges  of  our  said  suix'rior  court  of 
the  state  of  Delaware,  in  and  for  Kent 
county,  at  Dover,  on  Friday,  tho  27th 
day    of    October,    A.    D.    1899.   at    ten 
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o'clock  a.  m.,  to  show  cnuso  if  any 
you  liavo  why  lenvo  shouUl  not  bo 
jjrnutod  to  Kobort  C  Wliito,  attonioy 
>;t>iioral  of  tlio  state  of  Dolawaro.  to 
file  nil  information  ajjainst  you"  (nam- 
ing tlu»  ilofrii'lants)  "in  tlio  following 
Words  anil  fijjnros,  to  wit:"  State  r. 
Han.-ock.  2  iVnne.   (Del.)   252, 

\ittr. — "You  either  filo  the  infor- 
mation without  loAve  or  you  ask  for  a 
rule  to  show  cnuse  why  leave  should 
not   be  granted." 
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III.  Complaint  To   Recover  Back  Ex- 
cess of  Freight  Exacted,  1iU9 

IV.  Complaint.  Destruction  of  Adjoin- 

ing Property  by  Sparks,   loi^o 

V.  Indictment  for  Placing  Obstruction 

on  Track,   l(i2ii 

VI.  Indictment   Against  Railroad   for 

Obstructing  Highway  With  Cars, 

1021 
Vn.      Indictment,     Attempted     Train 

Robbery,  1021 
VIII.     Indictment,   Disturbing  Fixture 

Attached     to     Railroad     Switch, 

1021 

CROSS-REFERENCES: 

ASSAX^LT    AND     BATTERY : 

Answer,  Removing  From  Railroad 
Car   for   Non-payment  of  Fare. 

BlLL-S     AND     AXSWER.S: 

Answer    by    Common     Carrier    That 
Goods  Were  Lost  by  Risk  Excluded 
by  Contract; 
Death  by  Wrongful  Act: 

Complaint  Against  Railroad  by  Per- 
sonal Representative  for  Negli- 
gence Causing  Death; 

Complaint,  Death  by  Wrongful  Act 
Setting  Out  Defect; 

Notice    of    Injury    to   Railroad    Com- 
pany. 
Ivju.sction'S: 

Injunction  Against  Authorizing  Lay- 
ing of  Railroad  in  City  street. 
In.jirie.s  to  Persons: 

Declaration,  Being  Run  Over  While 
on  Track; 

Complaint,  Injury  to  Emploje  by  De- 
fective Appliance; 

Complaint.  Injuries  Received  at 
Grade   Crossing; 

Complaint,  Injuries  Caused  by  Train 
Falling  Through   Bridge; 


romnlaint,  Tnjurios  Sustained  "by 
Sudden   Start   of  Train; 

Answer,  Failure  To  Observe  the  Ap- 
jiroacii  of  Train; 

Answer,  Setting  Up  "Act  of  God." 
Mai-iciohs  Mischief: 

Indictment    for    Placing    Obstruction 
on  Railway  Track. 
Mandamus: 

Petition    by    Attorney    General     for 
Writ  Requiring  Stopping  of  Trains 
at    Particular   Station. 
Master  and  Servant: 

Complaint  for  Wrongful  Discharge 
After  Agreement  To  Employ  in 
Consideration  of  Release  for  Per- 
sonal  Injuries. 

Complaint    By   Servant    of    Railroad, 
Injured  By  Defective  Machinery. 
Negligence: 

Complaint  Against  Railroad,  Cross- 
ing Accident; 

Complaint  Against  Railroad  for  Kill- 
ing Cattle. 
Pa-ssengers  : 

Complaint  Against  Railroad  for  In- 
juries  to   Person; 

Complaint,  Wrongfully  Ejecting  Pas- 
senger From   Train. 

I.     Complaint  Against  Common  Carrier 
for  Loss  of  Goods  (a). 

T.  That  at  the  times  hereinafter  men- 
tioned, the  defendant  was  a  common 
carrier  (or,  the  defendants  were  com- 
mon carriers,  doing  business  as  such 
as  partners,  under  the  firm  of  Y.  Z. 
&  Co.,  or,  were  common  carriers,  joint- 
ly interested  as  such),  of  *  goods,  tor 
hire,  between  the  places  hereinafter 
mentioned. 

XL      That    on   the    day    of 

,  18 ,  at  ,  in  con- 
sideration of  the  sum  of  dol- 
lars then  paid  (or,  agreed  to  be  paid) 
to  him  by  the  plaintiff  (or,  of  a  reason- 
able compensation  then  agreed  to  be 
paid  to  him  by  the  plaintiff,  or,  in 
consideration  that  the  plaintiff  deliv- 
ered to  the  defendant  certain  goods 
hereinafter   mentioned),    the   defendant 

agreed  safely  to  carry  to ,  and 

there  deliver  to  ,   or   order   (or 

otherwise,  as  the  case  was),  certain 
goods,  the  property  of  the  plaintiff,  of 
the  value  of  dollars,  consist- 
ing of  (here  briefly  describe  the  goods), 
which  the  plaintiff  then  and  there  de- 
livered to  the  defendant,  who  received 
the  same  upon  the  agreement  and  for 
the  purposes  before  mentioned. 

TIT.      That    the    defendant    did     not 
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safely  carry  and  deliver  the  said  goods 
pursuant   to    said   agreement    (although 

on  the day  of ,  18 , 

at  ,  the  plaintiff,  or,  said  con- 
signee, demanded  the  same  of  him); 
but,  on  the  contrary,  the  defendant  so 
negligently  conducted  and  so  misbe- 
haved, in  regard  to  the  same  in  his 
calling,  as  carrier,  that  they  were 
wholly    lost    to   |the    plaintiff,    to    his 

damage  dollars,  1  Abb.  Forms 

405. 

Complaint  Against  Common  Carrier,  for 
Loss  of  Goods   (h). 
I.      (As   in   preceding   form.) 

n.     That    on    the  day    of 

,   18 ,  one   M.   N.   delivered 

to  the  defendants,  and  they,  as  such  car- 
riers, received  certain  goods,  the  prop- 
erty of  the  plaintiff,  to-wit  (describe 
the   goods),    of   the   value   of 


dollars,  to  be  by  the  defendants  safely 
carried  to  ,  and  there  deliv- 
ered to  ,  for  a  reasonable  re- 
ward to  be  paid  by  there- 
for. 

in.  That  the  defendants  did  not 
safely  carry  and  deliver  said  goods; 
but,  on  the  contrary,  so  negligently 
conducted,  and  so  misbehaved  in  re- 
gard to  the  same  in  their  said  calling 
as  carriers,  that  the  same  were  wholly 
lost    to    the    plaintiff,    to    his    damage 

dollars.     1   Abb.  Forms  406. 

IL  Complaint  Against  Common  Car- 
rier for  Failure  To  Deliver  in 
Reasonable  Time,  With  Special 
Damage. 

I.  That  the  defendants  are  a  cor- 
poration, created  by  and  under  the 
laws  of  this  state,  organized  pursuant 
to  an  act  of  tlie  Legislature,  entitled 
"An  Act  to  Authorize  the  Formation 
of  Railroad  Corporations,  and  to  Reg- 
ulate the  Same,"  passed  April  2,  1H~)0, 
and  the  acts  amending  the  same;  and 
at  the  times  hereinafter  mentioned,  be- 
ing such  corporation,  were  common  car- 
riers of  *  goods  for  hire,  between  the 
places  hereinafter  Tnentioned. 

n.     That     on     the  day  of 

,  18 ,  at ,  at  about 

n    o'clock    p.    m.,    in    consideration    of 

the   sum   of  dollars   then    and 

there  paid  (or,  for  a  reasonable  com- 
pensation agreed  to  be  paid)  to  them 
by  the  plaintifT,  the  defendants  agreed 

to  carry  to  ,  and  there  deliver 

to  the  plaintiff,  within  a  reasonable 
t5me  after  the  receipt  thereof  by  them 
as  aforesaid,  one  hundred  cans  of  milk. 


the    property    of    the    plaintiff,    of    the 

value    of    dollars,    which    the 

plaintiff  then  and  there  delivered  to 
the  defendants,  who  received  the  same 
upon  the  agreement  and  for  the  pur- 
poses aforesaid. 

m.     That  hours  was  then 

the  usual  time  occupied  by  the  trains 
of  the  defendants  in  going  from 
to  ,   and   was   a   rea- 


sonable time  for  the  transportation  of 
said    milk: 

IV.  That  the  defendants  failed  to 
deliver  the  same  within  that  time,  pur- 
suant to  their  agreement;  but,  on  the 
contrary,  so  negligently  and  carelessly 
conducted,  and  so  misbehaved  in  re- 
spect to  the  same,  in  their  calling  as 
carriers,  that  they  failed  to   deliver   it 

until   hours    (or,   days)    after 

it  was  delivered  to  them   as  aforesaid. 

Y.  Tliat  by  reason  of  said  delay  the 
milk  became  sour  and  unmarketable,  to 

the    damage    of    the    plaintiff 

dollars.     1  Abb.  Forms  411. 

III.     Complaint  by   Owner    of    Goods 
Against  Common  Carrier  To  Re- 
cover  Back    Excess    of    Freight 
Exacted. 
I.      That     on     the     day   of 

,       18 ,       the       defendants 


agreed  with  this  plaintiff  to  transport 
from  to  ,  and  to  de- 
liver   there    to    him    certain    goods    of 

the   plaintiff,   for   the  sum   of  

dollars    (or,  for   a   reasonable   sum). 

(Or,  where  there  was  no  special  con- 
tract, I.  That  the  defendants  being 
common  carriers  for  hire  between 
and  ,  on  the 


day  of 


18- 


undertook   to 


transport  for  the  plaintifT  from 

to    certain    goods    of    his,    for 

a    reasonable    comiiensation). 

IT.  That  in  pursuance  thereof  the 
defendants  transported  said  goods   (for 

which    service    dollars     is     a 

reasonable  sum);  and  upon  their  ar- 
rival 'at  ,  the  plaintiff  de- 
manded said  goods  of  tlie  defendants, 
and  offered  to  {);iv  them,  for  transjiort- 

ing    the    same,    said    sum    of    

dollars;  but  that  the  defendants  re- 
fused to  deliver  said  goods,  uuIchh  the 
[ilaintifT   would    pay    to    the   drfendants 

the   sum   of dollars   for  trans- 

porfing  the   same. 

III.      That   the  plaintiff  thereby  was 

compelled  to  pay,  and  on   the 

day  of  ,   18 ,  and  to  obtain 

the  delivery  of  said  goods,  did  pay  to 
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the  iloftMiilants  tlio  said  siiin  of 

(iollars,  wliii-h  sum  lie  paid  under  pro- 
tost,  and  expressly  denying  the  de- 
fendant 's  rijjlit  to  claim  it.  1  Abb. 
Forms  1S2. 

rv.  Complaint,  Destruction  of  Adjoin- 
ing Property  by  Sparks  From  Lo- 
comotive. 

"Plaintiff  states  that  the  defendant 
is  a  corporation  duly  incorporated  un- 
der and  by  virtue  of  the  laws  of  the 
state  of  Missouri,  and  was  at  the 
time  of  the  grievance  hereinafter  men- 
tioned, as  such  corporation,  the  owner 
and  occupier  of  a  certain  railroad,  to- 
gether with  depots,  switches,  side- 
tracks, and  facilities  for  receiving  and 
unloading  freight,  stock  and  goods, 
which  said  railroad  runs  through  the 
counties  of  Warren  and  Montgomery, 
in  the  state  of  Missouri,  and  as  said 
corporation  was  at  said  time  operat- 
ing, working,  managing  and  running  its 
said  railroad  by  its  agents,  servants 
and  employes,  and  using  thereon  its 
locomotives,    engines,    cars    and    trains. 

"That  on  or  about  the  6th  day  ot 
April,  1895,  the  plaintiff  was  the  own- 
ger  of  a  certain  building,  used  as  a 
warehouse,  elevator  or  grain  house,  to- 
gether with  horse-power,  belting  and 
all  appliances  and  machinery  neces- 
sary and  required  to  run,  w-ork  and 
operate  the  same,  which  said  building, 
with  the  said  horse-power,  belting,  ap- 
pliances and  machinery  therein,  stood 
adjoining  or  near  the  depots,  switches, 
sidetracks,  at  or  near  the  defendant's 
station  or  depot  at  Wright  City,  in 
said  Warren  county,  all  of  which  was 
of  the  value  of  two  thousand  dol- 
lars. 

"That  on  or  about  said  date,  the 
defendant  so  carelessly  and  negligent- 
ly operated,  worked,  run  and  managed 
its  said  railroad,  and  carelessly  and 
negligently  used  thereon  defective  and 
insufficient  locomotives  and  engines, 
and  so  carelessly,  negligently  and  un- 
skilfully operated,  worked  and  managed 
and  run  its  locomotives,  engines,  cars 
and  trains  on  its  said  switches,  rail- 
road and  sidetracks,  that  fire  escaped 
from  its  locomotives  and  engines  and 
was  communicated  to  plaintiff's  said 
building,  warehouse,  elevator  or  grain 
house,  and  the  same,  together  with  said 
horse-power,  belting  and  appliances, 
and  machinery  therein,  as  aforesaid, 
were  damaged  and  destroyed  to  plain- 


tiff's damage  in  the  sum  of  two  thous- 
and dollars." 

"Wherefore,  by  reason  of  the  prem- 
ises, the  plaintiff'  says  he  is  damaged  in 
the  sum  of  two  thousand  dollars,  for 
wliioh  and  costs  of  suit  he  asks- judg- 
ment."  Ordelheide  V.  Wabash  K.  Co., 
SQ  Mo.  App.  357. 

Note. — Judgment  given  against  com- 
plainant on  contract  assuming  risk. 

V.    Indictment  for  Placing  Obstruction 
on  Track  (a). 

"On  the  twenty-fourth  day  of  Oc- 
tober, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy- 
five,  at  Seabrook,  in  the  county  ot 
Rockingliam,  aforesaid,  with  force  and 
arms,  feloniously,  wilfully,  and  mali- 
ciously (lid  place  upon  the  track  of 
the  railroad  of  the  Eastern  Railroad 
in  New  Hampshire,  in  Seabrook  afore- 
said, two  large  pieces  of  wood  called 
railroad  sleepers,  and  one  large  piece 
of  wood  called  a  post — the  same  sleep- 
ers and  post  being  then  and  there  an 
obstruction  on  the  track  of  said  rail- 
road to  the  passing  of  the  railroad 
cars  thereon — whereby  the  lives  of  sun- 
dry persons  riding  on  the  cars  upon 
said  railroad  were  greatly  endangered, 
contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state." 

A  second  count  charged  that  said 
Henry  Beckman  "with  force  and  arms, 
feloniously,  wilfully  and  maliciously  did 
place  upon  the  track  of  the  railroad 
of  the  Eastern  Railroad  in  New  Hamp- 
shire, in  Seabrook  aforesaid,  two  large 
pieces  of  wood  caHcd  railroad  sleep- 
ers, and  one  large  piece  of  wood  called 
a  post,  being  an  obstruction  to  the 
passing  of  railroad  cars  and  locomotive 
engines  thereon,  whereby  the  life  of  one 
Thomas  Sweetser,  riding  on  a  locomo- 
tive engine  upon  said  railroad,  was 
greatly  endangered,  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  state."  State  V. 
Beckman,  .57  N.  H.  174. 
Indictment  for  Flacing  Obstructions  on 
Track  of  llailroad  (&). 

"At  Somersworth,  on  the  4th  of 
March,  1857,  with  force  and  arms, 
feloniously,  wilfully  and  maliciously  did 
place  upon  the  track  of  the  railroad 
of  the  Boston  and  Maine  railroad,  in 
Somersworth   aforesaid,   in   the   county 
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aforesaid,  two  iron  rails,  two  large 
stones  and  two  large  pieces  of  wood, 
being  an  obstruction  to  the  passing  of 
the  railroad  cars  thereon,  whereby  tlie 
lives  of  sundry  persons,  to-wit,  twenty 
persons,  riding  in  said  cars  upon  said 
railroad,  were  greatly  endangered." 
State  V.  Wentworth,  37  M.  H.  196. 
VL  Indictment  Against  Railroad  for 
Obstructing  Highway  With  Cars, 
"That  the  Grand  Trunk  Railway 
Company  of  Canada,  a  corporation  es- 
tablished by  law,  and  whose  office  and 
place  of  business  is  in  Portland,  in 
the  county  of  Cumberland,  on  the  first 
day  of  September,  in  the  year  of  ou'r 
Lord  one  thousand  eight  hundred  and 
sixty-nine,  at  Falmouth,  in  said  county 
of  Cumberland,  and  on  divers  other 
daj's  and  times  between  that  day  and 
the  day  of  finding  this  indictment,  at 
said  Falmouth,  in  a  certain  common 
highway  leading  from  Falmouth  post- 
office  to  the  foreside  road,  so-called, 
and  then  and  there  used  by  all  the 
good  people  of  the  said  state,  with  their 
horses,  teams,  and  carriages,  to  go  and 
return,  pass  and  repass  at  their  free 
will  and  pleasure  freely,  without  ob- 
struction or  hindrance,  unlawfully  did 
put  and  place  locomotive  engines  and 
a  great  number  of  empty  cars,  to-wit, 
five  empty  cars  and  railroad  trains, 
and  did  then  and  there,  and  on  said 
divers  other  days  and  times,  unlawfully 
and  injuriously  permit  and  suffer  the 
saJd  locomotive  engines,  empty  cars, 
and  railroad  trains,  respectively  to  be 
and  remain  in,  upon,  and  across  tlic 
common  highway  aforesaid,  for  a  long 
space  of  time,  to-wit,  for  the  space  of 
one  hour  on  each  of  said  days  and 
times,  whereby  tlie  common  highway, 
aforesaid,  then  and  on  said  divers  other 
davrt  and  times  there,  for  and  during 
all  the  times  aforesaid  on  each  of  tlie 
said  days,  respectively,  was  unreason- 
ably and  negligent!}^  obstructed,  strait- 
ened, and  closed,  ho  that  tlie  good  peo- 
ple of  the  said  state  could  not  then, 
and  on  said  divers  other  days  and 
times  there,  go  and  return,  pass  and 
repass,  drive  with  their  horses,  teams, 
and  carriages  in,  through,  and  along 
said  highway,  as  they  ought  and  were 
accustomed  so  to  do,  to  the  great  dam- 
age and  common  nuisance  of  all  tho 
citizens  of  said  state,  going,  return- 
ing, passing,  and  rejiassing.  in,  through, 
alfing,  and  u[ion  said  liigliway,  against 
tho  peace   of   said   state,   and   contrary 


to  the  form  of  the  statute  in  such  case 
made  and  provided,"  State  l\  Grand 
Trunk  E.  Co,,  59  Me,  189, 

Note.  —  Sustained  under  statute 
against  unreasonably  and  negligently 
obstructing  by  engines,  tenders  or  cars. 

VII.  Indictment,     Attempted     Train 
Robbery. 

"In  the  circuit  court  of  Pettis  county, 
Missouri,  April  term,  1S99.  State  of 
Missouri,  county  of  Pettis,  ss,: 
"The  grand  jurors  of  the  state  of 
Missouri,  duly  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the 
body  of  the  county  of  Pettis  and  state 
aforesaid,  upon  their  oath  present  and 
charge  that  heretofore,  to-wit,  on  tiie 
twenty-ninth  day  of  November,  1S9S, 
at  the  county  of  Pettis  and  state  of 
Missouri,  James  L.  West  and  Eli  J. 
Stubblefield,  unlawfully  and  felonious- 
ly did  stop,  detain  and  arrest  the 
progress  of  a  certain  railway  passen- 
ger and  express  train,  the  property  of 
the  Missouri  Pacific  Railway  Company, 
a  corporation  duly  organized  and  ex- 
isting under  the  laws  of  the  state  ot 
Missouri,  by  then  and  there  giving  to 
the  engineer  of  said  train  a  danger 
signal  by  swinging  a  lighted  lantern 
across  the  track  of  said  railway  in 
front  of  said  train,  which  said  railway 
train  was  then  and  there  upon  and 
moving  along  the  railroad  track  and 
railway  of  the  said  ^Missouri  Pacific 
Railway  Company  within  said  county 
of  Pettis  and  state  of  Missouri,  with 
the  felonious  intent  then  and  there  to 
commit  robbery  thereon,  contrary  to 
the  statutes  in  such  case.i  made  and 
jirovided,  and  against  the  peace  and 
dignity  of  tlie  state."  State  V.  West, 
1.37   Mo.  309,  r,7  S.  W.   1071. 

VIII.  Indictment,   Disturbing  Fixture 
Attached  to  Switch  on  Railroad. 

"Tlie  grand  jury  of  L.-iurcl  (•duiily, 
in  the  name  and  by  the  authority  of 
tlie  commonwealth  of  Kentucky,  a<'ciiso 
.lolin  Rooiiey  f)f  the  crime  of  wilfully 
an<l  maliciously  trariiig  up,  displjicing, 
breaking  and  disturbing  u  fixture  .'il- 
faciied  to  the  track  and  switch  of  a  r;iil- 
road  in  operation,  whereby  tho  engine 
and  cars  on  .said  railroad  might  be  ujiset, 
arrested  and  thrown  from  t  he  track  antl 
switch  of  said  road,  committed  in  man- 
ner and  form  as  follows,  viz.:  The  said 
.Idhii  Rooney  did,  on  the  11  h  day  of  Oc 
tobor,  1M97,  and  before  the  finding  (if 
this  indictment  in  the  county  aforesaid, 
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unlawfully,  wilfully  and  uialii-iously 
tOHf  up,  iiisplaci\  Inoak  ami  disturb  a 
fixture  attached  to  the  trai-ks  and 
switohos  of  the  Louisville  &  >.aslivillp 
Kailroad  (.'onipany's  railiuad,  a  railroad 
thiMi  in  operation,  viz..  a  switch  lifilit, 
bv  striking  and  hitting  said  switch 
ii'jjht  witli  a  coupling  pin,  bars  and 
pieces  of  iron  and  other  hard  sub- 
^tances^,  whereby  the  engine  and  cars 
on  said  railroad  and  switch  thereof 
might  be  upset  and  thrown  from  said 
track  and  switch,  against  the  peace 
and  dignity  of  the  commonwealth  of 
Kentucky. 

(Signed)  W.  R.  Kamsey, 
•'Commonwealth's   attorney   27th   Judi- 
cial District  of  Kentucky. 
(Endorsed)  "A  true  bill. 

S.  W.  Brock,  Foreman." 

Kooniv   V.   Com.,   102   Ky.   373,   43   S. 
\V.   6S9.' 

yotc. — Held  sufficient   under  statute. 


RAPE. 

I.  Indictment  for  Rape,  10S2 

II.  Indictment  for  Rape  on  Woman  of 

Unsound  Mind,   Ji>22 
m.      Indictment    for    Rape    of    Child, 
1022 

IV.  Complaint    for    Preliminary    Ex- 

amination for  Rape,   l*i22 

V.  Complaint  for  Preliminary  Exami- 

nation,  Assault  With  Intent  To 
Commit  Rape,    1023 

I.     Indictment  for  Rape   (a). 

That  A.  O.,  late  of,  etc.,  not  hav- 
ing the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on,  etc.,  with 
force  and  arms,  at,  etc.,  in  and  upon 
one  A.  J.,  spFuster,  in  the  peace  of 
God  and  our  said  lord  the  king  then 
and  there  being,  violently  and  felon- 
iouslj'  did  make  an  assault,  and  her  the 
said  A.  J.  against  the  will  of  her  the 
said  A.  J.  then  and  there  feloniously 
did  ravish  and  carnally  know  against 
the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the 
peace  of  our  said  lord  the  king,  his 
crown  and  dignity.    3  Chit.  Or.  L.  *815. 

Indictment  for  'Rape  (h). 

"That  one  George  Barker,  late  of 
the  county  of  Duval  and  state  of 
Florida,  on  the  17th  day  of  January, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  nincty-s^even,  in  the 


county  .md  state  aforesaid,  with  force 
and  arms  in  and  upon  one  Mabel  Bet- 
telini  did  make  an  assault,  and  her,  the 
said  Mabel  Bettelini,  then  and  there 
feloniously  did  ravish  and  carnally 
know,  forcibly  and  against  the  will  of 
her,  the  said  Mabel  Bettelini,  contrary 
to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of 
Florida. ' '  Barker  V.  State,  40  Fla.  178, 
21   So.   €9, 


II. 


Indictment,    Rape 
Unsound  Mind. 


on  Woman   of 


That  "\V.  K.  Caruth,  on  the  15th  day 
of  July,  1893,  in  the  county  of  Fannin 
and  state  of  Texas,  did  then  and  there 
unlawfully,  in  and  ujjon  one  t]lla  Led- 
ford,  a  woman,  make  an  assault,  and 
did  then  and  there  ravish  and  have 
carnal  knowledge  of  the  said  Ella  Lod- 
ford,  she  being  then  and  there  other 
than  his  wife,  and  being  then  and 
there  so  mentally  diseased  at  the  time 
as  to  have  no  will  to  oppose  the  act 
of  carnal  knowledge,  and  he  (the  said 
Caruth)  then  and  there  knowing  her 
(the  said  Ella  Ledford)  to  be  so  men- 
tally diseased,  contrary,"  etc.  Caruth 
V.  State  (Tex.  Crim.),  25  S.  W.  778. 

Note. — Under  statute. 

III.     Indictment  for  Rape  of  Child. 


In  and  upon  one  C. 
child  under  the  age  of 
wit,  of  the  age  of  nine 
wards,     feloniously     did 


D.,  a  woman 
ten  years,  to- 
years  and  up- 
.make    an     as- 


sault, and  her  the  said  C.  D.  then  and 
there  wnckedly,  unlawfully,  and  felon- 
iously did  carnally  know  and  abuse.  3 
Chit.    Cr.    L.    815: 

IV.      Complaint    for    Preliminary     Ex- 
amination for  Rape. 

"State  of  Wisconsin,  county  of  Iowa, 
ss.  State  of  Wisconsin  v.  William  T. 
Jackson. 

"Mildreth  Daniels,  being  duly  sworn, 
on  oath  says  that  on  the  7th  day 
of  July,  1894,  at  said  county,  William 
T.  Jackson  did  with  force  and  arms, 
in  and  upon  this  complainant,  Mildreth 
Daniels,  a  female  of  the  age  of  twelve 
years  and  more,  to-wit,  the  age  ot 
fourteen  years,  violently  and  felon- 
iously make  an  assault,  and  her,  the 
said':Nrildreth  Daniels,  then  and  there 
with  force  and  against  her  will  vio- 
lently and   feloniously  ravish  and  car- 
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nally  know,  against  the  peace  and  dig- 
nity of  the  state  of  Wisconsin. 

Mildreth  Daniels. 

"Subscribed  and  sworn  to  before  me 
this  6th  day  of  August,   1894. 

H.   Pitts,   J.  P." 

Jackson  v.  State,  91  Wis.  253,  64 
N.   W.   838. 

V.     Complaint  for  Preliminary  Exami- 
nation,  Assault  With  Intent  To 
Commit  Eape. 
"State   of   Michigan:    County   of   Bay, 

ss: 

The  complaint  of  Michael  Carney, 
taken  and  made  before  me,  a  .iustice 
of  the  peace  of  the  city  of  Bay  City, 
in  said  county,  upon  the  seventeenth 
of  May,  A.  D.  1873,  who  being  duly 
sworn  says  that  heretofore  to-wit:  On 
the  second  day  of  May,  A.  D.  1873,  at 
the  city  of  Bay  City,  and  in  the  county 
aforesaid,  one  Timothy  Lynch,  late  of 
Bay  City,  in  the  county  of  Bay,  with 
force  and  arms,  in  and  upon  one  Mary 
Carney,  a  female  child  of  the  age  of 
ten  years  or  more,  to-wit,  of  fourteen 
years,  in  the  peace  of  the  people  of 
the  state  of  Michigan  then  and  there 
being,  feloniously  did  make  an  assault 
with  intent  her,  the  said  Mary  Carney, 
by  force  and  against  her  will,  then  and 
there,  feloniously  to  ravish  and  carnal- 
ly know,  and  other  wrongs  to  her,  the 
said  Mary  Carney,  then  and  there  did, 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of 
the  state  of  ^^ichigan.  Whereof  the 
said  Michael  Carney  prays  that  the  said 
Timothy  Lynch  may  be  apprehended 
and  held  to  answer  this  complaint,  and 
further  dealt  with  in  relation  to  the 
same  as  law  and  .justice  may  require. 
(Signed)    "Michael   Carney. 

"Taken,  subscribed  and  sworn  be- 
fore me  the  day  and  year  above  writ 
ten. 

(Signed)    John    Hargadon, 
"Justice   of   the    Vcnvo/^ 

People   r.   Lynch,    20    Midi.    27}. 

Nnfr. — The  language  is  as  full  :ind 
formal  as  is  required  in  an  indictment. 
Opinion   of  court. 


RECAPTION. 

Plea,  Recaption  in  Justification  of  Tres- 
pass. 

(V\th\  [dea,  not  guilty;  second  pica, 
as   follows) : 

As  to  the  breaking  and  entering  the 


said  close  in  which,  etc.  and  treading 
down,  and  trampling  upon  the  said 
grass,  and  taking  and  seizing,  and 
leading  away  the  said  gelding,  the  said 
defendants  say  (actio  non).  Because 
they  say,  that  the  said  C.  D.  long  be- 
fore the  said  time  when,  etc.,  to-wit, 
on,  etc.,  was  possessed  of  the  said 
gelding,  as  of  his  own  proper  gelding, 
to-wit,  at,  etc.,  and  the  said  C.  D.  be- 
ing so  possessed  thereof,  the  said 
plaintiff  did  then  and  there,  with  force 
and  arms,  take  the  said  gelding  from 
the  said  C.  D.  and  put  him  into  the 
said  close,  and  wrongfullv  detained  him 
therein  until  the  said  time  when,  etc., 
wherefore  the  said  C.  D.  in  his  own 
right,  and  the  said  E.  F.  as  the  servant 
of  the  said  C.  D.  and  by  his  own  com- 
mand, at  the  said  time  when,  etc., 
broke  and  entered  the  said  close  in 
which,  etc.,  in  order  to  retake  the  said 
gelding,  and  did  retake  the  said  gelding 
and  carry  him  away,  as  he  lawfullv 
might  for  the  cause  aforesaid.  And 
this,  etc.  (Conclude  with  a  verifica- 
tion.)     3   Chit.   PI.    1130. 
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2.  Of  Partnership   Business,    1(124 

3.  Of   Testator's  Business,   102.') 

4.  Of  Property  in  Foreign  Country, 

1025 

5.  Tieeeirer  Continued  at   Hearing, 

1025 
fi.     Temporary  Receiver,  1025 

II.  Bonds,    102." 

A.     lieeeivcr's  Bond,   1025 

R.     Affidavit    of    Sufficiency.    102(1 

''.      Iiidnrscmrnt  of  Approval,    1026 

III.  Review  of  Appointment,  1026 
A.     Notice  of  Motion,   1026 

R.     Order,  1026 

IV.  Transfers  to  Receiver,  1026 
\.      Cineral    Assinnment ,    1026 

R.      Transfer  of  Real  Estate,   1027 
<".     Order   That   Receiver  Give  Sheriff' 
Statement,  1027 
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A.     Order  To  Repair,  1027 

Vol.  IX 


lOlM 


B. 


RECEIVERS 


Motion     To     Instnu't, 


XotU'c     of 
102S 
('.     Ktctirrr's  Petition   To  Sell,  1(12S 

D.  Auihoritt/  To  Compromise,   1028 

E.  Compltiintx,   lOilS 

1,  Alle;7inf7   Appointment,   102S 

2.  Atle/fi^itj    Appointment    for    Dis- 

st>l\e(l   Corporation,   10:20 

VI.  Accounts  of  Receivers,  Kvji) 

A.  OnliT   To  lirin,/   in,   10:29 

B.  Order  for  Separate  Aeeounts,  1029 
('.     Affiilavit  To  Aeeonnt,   10-29 

D.  Eeferenec  on  Account,  10:29 

E.  Acceptance  and  Approval,   lOIJO 

VII.  Order  as  to  Compensation,   1030 

VIII.  Distribution,  lii:>o 

A.  Xotice  of  Petition   for  J)ireetions, 

1030 

B.  Or,hr  To  Pay  Out  Balance,   1030 

IX.  Discharge,   1031 

A.     Sotice  of  Motion,  1031 
.    B.     Order,  1031 

C.  Petition    for  Discharge,   1031 

CROSS-REFERENCES: 
Creditors'  Suits: 

Order   of   Reference   To   Appoint   Re- 
ceiver  in   Creditor's  Suit; 
Order   Appointing   Receiver   in    Cred- 
itor's   Suit    Against    Foreign    Cor- 
poration and  Resident  Agent; 
Decree   Discharging    One    Defendant 
on  Paying  Amount  Reported  to  Re- 
ceiver. 
MORTG.\GES : 

Complaint,  Allegation  of  Inadequacy 
of    Security    and    Demand    for    Re- 
ceiver of  Rents  and  Profits. 
Obstructing  Justice : 

Indictment.    Resisting    Receiver    Ap- 
pointed  by  Court. 
Partnership:  ~ 

Prayer    in    Bill    for   Accounting.    Re- 
ceiver  and    Injunction    in    Partner- 
ship. 
Reuvor  : 

Petition  by  Receiver  or  Assignee  of 
Plaintiff's  Title  To   Revive  Action 
in    His  Own   Name. 
Supplementary  Proceedings  : 

Order    Appointing    Receiver    in    Sup- 
plementary  Proceedings; 
Receiver's    Notice    in    Supplementary 
Proceedings; 

I.    Appointment. 

A.  Xotirt  of  Motion  for  the  Appoint- 
ment of  a  Receiver. 

Take  notice,  etc..  etc.,  that  some 
proper  person  may  be  appointed  a  re- 
ceiver of  the   rents   and   profits   of   the 


estates   in   the   pleadings   in   this  cause 
mentioned,    with    the    usual    directions, 
Dated,  etc.     3  Dan.  Ch.  PI.  &  Pr.   (Per- 
kins' ed.)  21  oO. 
B.     Orders. 

1.  Oraer  ftrr  Appointment  of  Re- 
ceiver of  Real  and  Personal 
Entatc. 
Let  a  proper  person  be  appointed  to 
receive  (or  let  A.,  of,  etc.,  upon  his 
giving  security,  be  appointed  to  re- 
ceive) the  rents  and  profits  of  the  real 
(freehold  and  [or]  leasehold)  estates. 
(If  so,  and  to  collect  and  get  in  tlie 
outstanding  personal  estate)  of  B.,  the 
testator  (or  intestate),  in  the  bill  (or 
pleadings)  named  (or  the  rents  and 
profits  of  the  real,  etc.,  estates  com- 
prised in  the  indenture,  dated,  etc.,  in 
the  bill,  etc.,  mentioned):  And  the 
tenants  of  the  said  real  (freehold  and 
[or]  leasehold)  estates  are  to  attorn 
and  paj'  their  rents  in  arrear  and  grow- 
ing rents  to  such  receiver  (and  let  the 
defendants  C.  and  D.,  the  executors  of 
the  will  of  the  testator  [or  adminis- 
trators of  the  effects  of  the  intestate] 
deliver  over  to  such  receiver  all  securi- 
ties in  their  hands  for  such  outstand- 
ing personal  estate,  together  with  all 
books  and  papers  relating  thereto); 
and  let  such  receiver  from  time  to  time 
pass  his  accounts,  and  pay  the  balances 
which  shall  be  certified  to  be  due  from 
him  into,  etc.,  to  the  credit  of  this 
cause;  and  let  such  balances,  when  so 
paid  in,  be  laid  out,  etc.  3  L>an.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2336;  2  Seton 
Dec.    (Eng.   ed.,    1S62)    1002. 

2.     Order    for   Appointment    of   Re- 
ceiver   of    Partnership    Busi- 
n  ess. 
"Let  a  proper  person  or  persons  be 
appointed,   cither  jointly  or  separately, 
to  collect,  get  in  and   receive  the  debts 
now    due    and    outstanding,    and    other 
assets,    property    or    effects    belonging 
to    the    said    partnership    business     of, 
etc.,  at,  etc.,  and  out  of  the  first  mon- 
eys   to   be    received    to    pay   the    debts 
due  from  the  said  business,  and  to  man- 
age the  same,  so  far  as  relates  to  any 

contract  subsisting  on  the  day 

of  ,   and   either  of   the   parties 

is  to  be  at  liberty  to  propose  himself 
as  such  receiver  and  manager  to  act 
without  salary:  And  let  the  plaintiff 
and  defendant  deliver  over  to  the  per- 
son or  persons  so  to  be  appointed  all 
the  stock  in  trade  and  effects  of  the 
said  partnership,  and  also  all  securities 


1 
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in  their,  or  either  of  their,  hands,  for 
such  outstanding  partnership  estate,  to- 
gether with  all  books  and  papers  relat- 
ing thereto."  Directions  that  all  the 
partnership  property  and  effects,  other 
than  stock  in  trade,  and  the  good-will 
of  the  partnership,  be  sold,  either  as 
a  going  concern,  or  otherwise  as  the 
court  shall  direct,  and  either  of  the 
parties,  not  having  the  conduct  of  such 
sale,  to  be  at  liberty  to  bid;  liberty 
to  apply  in  chambers  as  to  the  payment 
of  any  liabilities  of  the  partnership 
prior  to  the  appointment  of  such  re- 
ceiver and  manager,  or  receivers  and 
managers;  usual  directions  to  pass  ac- 
counts and  pay  balances  into,  etc.,  to 
be  laid  out.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2339;  Pilling  v.  Pilling,  2 
Seton  Dee.   (Eng.  cd.,  1862)    1031. 

3.  Order   That   Eeceivcr  and  Ma)i- 

ager    of    Testator's    Business 

Be  Appointed. 
"Let  a  proper  person  be  appointed 
to  collect,  get  in  and  receive  the  debts 
now  due  and  outstanding,  belonging  to 
the  trade  or  business  in  the  pleadings 
mentioned,  carried  on  by  the  testator, 
and  since  by  the  defendants  M.  &  C, 
and  by  the  defendant  M.,  and  out  of 
the  first  moneys  to  be  received  to  pay 
the  debts  due  from  the  said  trade  or 
business,  and  to  manage  the  same,  until 
the  sale  thereof."  "And  let  the  plain- 
tiffs and  defendants  deliver  over  to 
such  person  all  the  stock  in  trade, 
goods,  effects,  books  and  accounts  be- 
longing to  the  said  business."  Direc- 
tions to  pass  accounts  and  pay  in  bal- 
ances. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2339;  2  Seton  Dec.  (Eng.  ed.,  1S62) 
1024. 

4.  Order    Appointing    Eeceiver    of 

Property  in  Foreign  Countrt/, 
With  J. rare  to  Appoint  Agent 
to  Litigate. 
Let  B.  M.,  of,  etc.,  bo  appointed  to 
collect  and  get  in  the  outstanding  per- 
sonal estate  and  effects  of  tlie  testator, 
and  to  receive  the  rents  and  profits  of 
his  real  estate  in  Italy,  and  any  money 
that  may  arise  from  the  sale  of  his 
real  estate  in  Italy.  "And  let  such 
receiver,  with  the  a|)probation  of,  etc., 
if  expedient,  api>oint  a  proper  person 
as  his  agent,  living  at  or  near  L.,  or 
elsewhere  in  Italy,  to  collect  the  said 
rents  and  profits,  and  to  receive  anfl 
get  in  the  (personal)  estate  and  effects 
of  the  testator,  and  to  see  the  same 
properly    secured    and    transmitted    to, 


etc.,  to  be  disposed  of  as  this  court 
shall  direct,  and,  if  necessary,  to  con- 
tinue the  suit  now  instituted,  and  to 
litigate  and  contest  any  other  suit 
which  may  arise  (concerning),  or  have 
relation  to,  the  testator's  estate  in 
Italy;  and  let,  if  necessary,  a  proper 
instrument  be  executed  by  the  defend- 
ant, to  such  person  so  to  be  appointed, 
for  the  purposes  above  mentioned,  such 
instrument     to     be     approved     of     by 

judge"    (or   court).      Plaintiff 

and  defendant  to  deliver  over  to  re- 
ceiver all  securities,  books  and  pa)>ers; 
and  he  to  pass  accounts,  and  pay  in 
balances.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2346;  Hinton  r.  Galli,  2  Seton 
Dec.  (Eng.  ed.,  1862)  1039. 

5.  Order,     Eeceiver    Coiitinued     at 

Hearing. 
Let  the  receiver  appointed  in  this 
cause  pursuant  to  (or  by)  the  order 
dated,  etc.,  be  continued;  and  let  him 
(keep  down  the  interest  on  the  mort- 
gages therein  mentioned  and)  pass  his 
accounts  and  pav  his  balances  as  there- 
by directed.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2337;  2  Seton  Dec.  (Eng.  ed., 
1S62)  1003. 

6.  Order     Appointing      Temporary 

Receiver. 

"It  is  ordered  that  said  John  L. 
Screven  be,  and  he  is  hereby  appointed, 
temporary  receiver  of  the  Brunswick 
and  Albany  Railroad  Company,  and  all 
of  its  property  of  every  kind.  And  lie 
is  hereby  ordered  to  collect  immedi;itely 
all  said  property  together  and  hohl  tho 
same  subject  to  the  further  or<ler  of 
the  court.  Granted  by  me,  at  cham- 
bers, this  30tli  (lay  of  November,  1871. 
(Signed)        William   M.  Sessions, 

J.  S.  C,  B.  C." 

Screven  r.  Clark.  48  (]a.  42. 

Note. — Held   not  to  authorize  suit  by 
receiver    without    express    authority — a 
general   rule. 
II.     Bonds. 

A.     Jlereivcr's  Bond. 

Know  all  men  by  these  presents  that 

we,   K.  C,   of ,   and    10.   P.,  of 

.  and  G.   H.,  of  .  are 


held  and  firmly  bound  unto  (he  |)eoplc 
of  the  slate  of   New   York,  in   llie  sum 

of   dollars,    lawful    money    of 

tho  United  States  of  America,  to  bo 
paid  to  the  said  the  people  of  the  state 
of  New  York;  for  which  jmyment  well 
and  truly  to  be  made,  we  and  each  of 
us  bind  ourselves  respectively,  and  our 
respective   heirs,  executors  and   admin- 
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istrators    jointly    and    scvorally,    firmly 
by    tliosp    prposnts.       Soalod     with     our 

seals,    and    datod    the    day    ot 

,    IS—. 

Whereas,  by  an  order  of  the  

court    of    ,    bearing    date     tlie 

day  of  ,   18—,  made 

before 


(or  at  a  special   term 

thereof,  held  on  said  day  at ), 

in  an  action  wherein  A.  B.  is  plaintiff, 
and  Y.  Z.  and  others  are  defendants 
(here  briefly  state  object  of  the  order, 
e.  pr..  tluis):  the  above  bounden  R.  C. 
was  appointed  receiver  of  the  partner- 
ship property  and  assets  of  said  plain- 
tiff and  defendants  (or  tluis:  it  was  re- 
ferred to  R.  F.  to  appoint  a  receiver 
of,  etc.,  and  to  take  due  security  from 
such  receiver;  and  whereas  said  referee 
has  appointed  the  above  bounden  R. 
C): 

_  Now,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above  bounden 
R.  C.  siiall.  according  to  the  rules  and 
practice  of  the  court,  duly  file  his  in- 
ventory, and  annually,  or  oftener  if 
thereunto  required,  duly  account  for 
what  he  shall  receive  or  have  in  charge 
as  receiver  in  the  said  cause,  and  pav 
and  apply  what  he  shall  receive  or  have 
in  ciiarge  as  he  may,  from  time  to 
time,  be  directed  by  the  court;  and 
do  and  perform  his  office  of  receiver 
in  all  things  according  to  the  true  in- 
tent and  meaning  of  the  aforesaid  or- 
der, then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force. 

(Signatures  and  seals.) 
Sealed  and  delivered  in  the  presence 
of  (witness).     2  Abb.  Forms  389, 

B.     Afulaiit     of     Sufficiency     To    Be 

Marie  by  Sureties. 
E.  F.  and   G.   H.,  of  ,  being 


thus):  That  the  said  appointment  of 
R.  C.  as  receiver  may  be  revoked;  and 
that  it  be  referred  back  to  said  referee 
(or  referred  to  another  referee)  to  ap- 
point a  new  receiver  in  this  action,  and 
take  flie  requisite  security.  2  Abb 
Forms  400. 


to 


severally  duly  sworn,  say,  each  for  him 
self,  that  he  is  a  freeholder  (or  a  house 

holder)    in   ,    in   the   countv    of 

,  and  is  worth dollars 

(amount  of  the  penaltv)  over  and  above 
all   his   debts  and  liabilities. 

„   .,,  (Signatures.) 

2  Abb.  Forms  390. 

C.     Indorsement  of  Approval. 

1  approve  the  within  bond  as  to  its 
form  and  manner  of  execr.tion,  and  as 
to  the  sufficiency  of  the  sineties. 

(Signature   of  officer.) 

2  Abb.   Forms  390. 

in.     Review  of  Appointment. 

A.     Xotire   of  Motion    to   Review   Ap- 
pointment. 
(Object    of    motion    may    be     stated 


B.     Order    on    Notice    of    Motion 
Eeview  Appointment. 

(Direction  may  be  thus): 

Ordered  that  it  be  referred  back  to 
R.  F.  (the  referee  heretofore  appoint- 
ed) to  review  the  appointment  of  R.  C 
as  receiver  in  this  cause;  and  that  the 
same  may  be  supported  and  opposed 
by  further  evidence;  and  that  upon 
such  review,  and  upon  due  hearing  of 
the  parties,  the  said  referee  proceed  to 
appoint  a  receiver  in  this  action,  pur- 
suant in  all  respects  to  said  order. 

(Or  that  the  order  of  reference  to 
R.    F.    to    appoint    a    receiver    in    this 

action,     dated     the     .     ,iay     of 

>  18 — ,  be  revoked  and  set 
aside,  and  that  it  be  referred,  here  pro- 
ceed as  in  an  original  order).  2  Abb 
Forms   400. 

IV.     Transfers  to  Receiver. 

A.     General   Assignment    to   Receiver. 

This    indenture,    made    the 

day  of  ,  18—,  between  W.  X. 

and  Y.  Z.,  heretofore  partners  in  trade, 

doing  business  in  the  city  of ■ 

under  the  style  of ,  of  the  first 

part;  and  R.  C,  of,  etc.,  receiver  of 
the  estate  and  effects  hereinafter  re- 
ferred   to,   appointed    by    the   

court  of .  of  the  second  part 


See  "How  To  Use  This  Volume,"  Introduction,  page  v 


Whereas,  in  and  by  an  order  of  the 
said  court,  before,  etc.,  in  a  certain 
action  wherein  the  said  W.  X.  was 
plaintiff  and  the  said  Y.  Z.  was  defend- 
ant, it  was  ordered  that  it  be  referred, 
etc.  (here  recite  the  provision  of  the 
order) ;  and  whereas  the  said  party  of 
the  second  part  has  been  duly  appoint- 
ed such  receiver,  and  has  given  and 
filed  the  requisite  security,  pursuant  to 
the  rules  and  practice  of  the  said  court, 
and  to  the  provisions  of  the  said  or- 
der: 

Now,  this  indenture  witnesseth,  that 
the  said  parties  of  the  first  part,  in 
obedience  to  the  said  order,  and  in  con- 
sideration of  the  premises  aforesaid, 
and  of  one  dollar  to  each  of  them  in 
hand  paid,  by  the  said  party  of  the 
second  part  at  or  before  the  execution 
hereof,  the  receipt  whereof  is  hereby 
acknowledged,  have,  and  each  of  them 
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has.  conveyed,  assigned,  transferred, 
and  delivered  over,  and  by  these  pres- 
ents do,  and  each  of  them  does,  con- 
vey, assign,  transfer  and  deliver  over 
unto  the  said  party  of  the  second  part, 
under  the  direction  of  the  said  referee, 
testified  by  his  approval  indorsed  here- 
on, all  and  every  the  stock  in  trade, 
good-will,  estate,  real  and  personal, 
chattels  real,  moneys,  outstanding 
debts,  things  in  action,  equitable  inter- 
ests, property  and  eli'eets  whatsoever 
and  wheresoever,  of  or  belonging  or 
due  to  the  said  firm,  or  to  the  said 
parties  of  the  first  part*  as  partners 
therein,  or  in  which  the  said  firm,  or 
they  or  either  of  them,  as  such  part- 
ners, had  any  estate,  right,  title  or 
interest  at  the  time  of  filing  the  com- 
plaint   in    said    action,    to-wit,    on    the 

day  of last;  and  also 

all  deeds,  writings,  leases,  muniments 
of  title,  books  of  account,  papers, 
vouchers,  and  other  evidences  whatso- 
ever  relating   or    appertaining   thereto: 

To  have  and  to  hold  the  same  unto 
him  the  said  party  of  the  second  part, 
as  such  receiver  as  aforesaid,  and  to 
his  successors  and  assigns,  subject  to 
the  order,  direction  and  control  of  the 
said court.  And  for  the  bet- 
ter and  more  effectually  enabling  the 
said  party  of  the  second  part,  his  suc- 
cessors and  assigns,  to  recover  and  re- 
ceive all  or  any  part  of  the  stock, 
estate,  book-debts,  property,  choses  in 
action,  and  effects  hereby  conveyed, 
assigned  and  transferred,  they  the  said 
W.  X.  and  Y.  Z.  have  made  and  ap- 
pointed, and  by  these  presents  do  make 
and  appoint,  the  said  R.  C,  party  of 
the  second  part,  his  successors  and 
assigns,  tlie  attorney  and  attorneys  of 
them  the  said  parties  of  the  first  part, 
in  their  names,  or  in  his  own  name,  to 
commence,  continue,  discontinue,  and 
again  bring,  perfect  and  carry  out  ac- 
tions and  suits  against  any  persons  or 
corporations,  for  or  on  account  of  all 
or  any  part  of  tlie  said  ostate,  stock, 
property,  book-debts,  choses  in  action 
or  pfTrcts.  In  witness  whereof  the  said 
parties  of  the  first  part  have  hereunto 
set  their  hands  and  seals  the  day  and 
year  first  above  written, 

(Signature  and  seal.) 

Sealed  and  delivered  in  the  presence 
of  (witness).     2  Abb.  Forms  3!H. 

B.     Transfer   of    liral    Estate    to    lit 

reiver. 
This    indenture,    made    the    ■ 


day  of 


T^— ,  between   Y.   Z., 


of.    etc..    of    the   first    part,    and    R.    C, 

receiver    appointed    by     the     ■ 

court   of  ,  of  the  second  part: 

Whereas  (insert  recitals  as  in  IV,  A.) 

Now,  this  indenture  wrtnesscth,  that 
the  said  party  of  the  first  part.,  in 
obedience  to  the  said  order,  and  in 
consideration  of  the  premises  aforesaid, 
and  of  one  dollar  to  him  in  hand  paid 
by  the  said  party  of  the  second  i)art, 
before  the  execution  hereof,  the  receipt 
whereof  is  hereby  acknowledged,  has 
bargained,  sold,  aliened,  released  and 
confirmed,  and  by  these  presents  doth 
grant,  bargain,  sell,  alien,  release  and 
confirm  unto  the  said  party  of  the  sec- 
ond part,  all  and  every  the  right,  title, 
estate  and  interest  of  the  said  Y.  Z., 
party  of  the  first  part,  of  and  in  all 
that  certain  lot  (describing  the  prem- 
ises), together  with  the  appurtenances, 
rents,  issues  and  profits  thereof;  and  all 
deeds,  evidences,  leases  and  papers  re- 
lating thereto. 

To  have  and  to  hold  all  and  every 
the  same  unto  and  to  the  use  of  the 
said  R.  C.  party  of  the  second  part, 
as  such  receiver,  his  successors  and  as- 
signs. In  witness  whereof  the  said 
party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year 
first  above  written. 

(Signature  and   seal,) 

Sealed  and  delivered  in  the  presence 
of   (witness).     2  Abb.  Forms  39G. 

C.  Order  That  Rereivrr  Give  Sheriff 
Statement  of  Properlt/  Iff. 
Claimn. 

Let  P..  the  receiver  appointed  in  tiiis 
cause,  within  (seven)  days  after  no- 
tice hereof,  deliver  to  the  sheriff  of  S. 
a  statement  in  writing.  s|>ecifying  what 
part  of  the  goods  and  cli.'ittels  now  in 
tlie  possession  of  the  said  sheiiff  tho 
said  receiver  claims,  as  the  property  of 
K,,  the  testator  in,  etc..  named;  and 
let  the  sheriff  withdraw  from  the  po)>- 
session  of  siich  parts  of  said  goods  and 
chattels  as  the  receiver  shall  so  specify. 
3  Dan.  Ch.  PI.  &  Pr.  (PerUinH*  ed.) 
2337;  2  Seton  Dec.  (Bng.  ed.,  1Sfi2) 
1002. 
V.     Management  of  Property. 

A.  (trihr.  Kicrxrir  To  li'pair  Piiild- 
inf/s. 

Let  the  works  and  repairs  on  tlio 
farm  in  tho  occupation  of,  etc.,  at,  pIc., 
mentioned  in  the  aftidnvit  of,  otc,  h« 
done  and  executed  by.  etc..  according 
to  the  hpecifications  and  estimated  con- 
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tainoil  in  the  exhibits  K  and  L  in  the 
bait!  atliduvit  rtfonod  to;  and  let  tho 
8aid  works  and  repairs  be  done  and 
executed  under  tlie  direction  and  super- 
intendence of  tlie  defendant  T.,  the  re- 
ceiver of  the  rents  and  profits  of  the 
trust  estates  in  question  in  these 
causes;  and  let,  upon  (he  said  works 
and  repairs  being  certified  to  have  been 
properly  executed,  according  to  the 
said  several  specifications  and  esti- 
mates, the  said  receiver  be  at  liberty 
to    pay    to    the    said,    etc.,    the    sum    of 

$ — ,  and  be  allowed  the  same  on 

passing    his    accounts;    and    let    timber 

of  the  value  of  $ 1 be  taken  ofl 

the  said  trust  estates  for  the  said  re- 
pairs and  works.  3  Dan.  Ch.  PI.  &  Pr 
(Perkins'  ed.)  2337;  Thellusson  v. 
Woodford,  2  Seton  Dec.  (Eng.  ed., 
1S62)    1014. 

B.    Notice    of    Motion     To     Instruct 
Heceiver. 

Please  take  notice  that  on  (mention 
papers  on  which  motion  is  founded, 
e.  g.,  the  affidavit  of  M.  N.,  or  the 
certificate  of  the  referee,  of  which  a 
copy  is  annexed),  the  undersigned  will 
move  the  court  at  a  special  term  to  be 

held   at  ,  on   the  day 

of  ,  18 — ,  at o'clock 

in  the  


-noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an 
order  directing  the  receiver  heretofore 
appointed  in  this  action  (here  specify 
what  directions  are  sought,  e.  g.,  thus): 
to  proceed  in  the  further  discharge  of 
his  trust  in  disposing  of  the  copartner- 
ship property  and  effects;  and  tliat  he 
be  authorized  and  directed  to  sell  the 
entire  stock  in  trade  of  said  copartner- 
ship,   at    private    sale,    to   ,    at 

the  sum  agreed  upon,  to-wit,  etc.,  etc. 
(stating  terms),  and  take  from  him  his 
indorsed  notes  for  one-half  of  the  pur- 
chase money,  payable  at,  etc.,  and  for 
Buch  other  or  further  order  as  may  be 
just,  with  costs  of  motion,  to  be  paid 
out  of  the  assets  in  the  hands  of  said 
receiver.     2  Abb.  Forms  397. 

C.     Eeceivcr's   Petition   for  Leave   To 
Sell 
To  the  court  of  : 

The    petition    of    R.    C,    receiver    in 
this  cause,   shows: 

I.      That    having   been    appointed   by 
order  of   this   court    (or  otherwise),   on 

the    day    of ,    18 — , 

receiver  of  (briefly  designate  estate), 
your  petitioner  gave  the  requisite  bond 
with  sureties,  whicli  was  duly  approved 


and  filed,  and  he  is  now  acting  in   the 
discharge  of  the  said  trust. 

II.  That  it  appears  that  the  defend- 
ant is  owner  of  certain  real  property 
known  and  described  as  follows  (de- 
scription of  the  premises,  and  state 
also  what  interest  the  defendant  has  in 
it,  what  incumbrances  there  are  upon 
it,  and  its  value). 

Ur.  (State  reasons  for  asking  a 
sale,  e.  g.,  thus) :  That  your  petitioner 
has  found  no  goods,  or  chattels,  or 
choses  in  action  of  the  said  Y.  Z.,  out 
of  which  any  money  can  be  made  by 
collection,  suit  or  sale;  and  the  said 
land  is  the  only  available  property. 

Wlierefore  your  petitioner  asks  an 
order,  allowing  him  as  such  receiver 
to  sell  by  public  auction,  and  convey 
all  tlie  right,  title  and  interest  of  tho 
said  Y.  Z.,  of  and  in  the  said  land; 
and  that  the  said  Y.  Z.  join  in  such 
deed  if  the  purchaser  require  it,  and 
for  such  other  or  further  order  as  may 
be  just. 

(Signature  of)    receiver. 
(.Jurat.) 

2  Abb.  Forms  398. 
D.     Order    of    Court    on    Bequest     by 
Receiver  for  Authorily  To  Com- 
jjromise  Notes  and  Accounts. 
At  chambers  in   B.,  .Tune   17,  1862. 
On    the    foregoing    petition    it    is    or- 
dered that   free    authority   be   given   to 
the  receiver  in  the  above  entitled  case 
to  compromise  and  compound,  and  take 
part    in    payment,    of    all    such    notes, 
debts  and  demands,  due  to  the  parties, 
whose   estate  and  property   are   now  in 
his    hands    as    receiver,    on    such    terms 
and  conditions  as  he  may  think  expedi- 
ent;   the    said   receiver   keeping   an    ac- 
count of  the  notes,  debts  and  demands, 
which    may   be    compromised   and   com- 
pounded by  him   under  this  order,   and 
making  report   thereof  to  this  court. 

It  is  also  ordered  that  said  receiver 
pay  to  the  messenger,  appointed  under 
the  insolvent  proceedings,  such  sum  as 
may  be  due  to  him  for  services  and 
expenses;  the  same  to  be  paid  out  of 
anv  funds  in  his  hands  belonging  to 
said  estate.  3  Dan.  Ch.  PI.  &  Pr.  (Par- 
kins' ed.)  2342. 
E.     Complaints. 

1.  Complaint  hy  Receiver,  Alleging 
Appointment  Pending  Litiga- 
tion. 

TT.      That    on    the     day    of 

,    18 — ,    at    the     city     of    New 


York,    in    an    action    then    pending    in 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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the  court  of  common  pleas  for  said 
city,  "wherein  M.  X.  was  plaintiff  and 
0.  P.  was  defendant,  upon  an  applica- 
tion made  by  said  M.  X.,  and  by  an 
order  or  determination  duly  made  by 
said  court,  this  plaintiff  was  appointed 
receiver  of  the  property  hereinafter  de- 
scribed. 

III.  That  thereafter,  and  before  the 
commencement  of  the  present  action, 
he  gave  his  bond  required  by  the  said 
order,  as  such  receiver,  approved  by  the 
said  justice,  which  bond,  with  such  ap- 
proval, are  on  file  in  the  said 


court,  and  were  so  there  prior  to  the 
commencement  of  this  action.  1  Abb. 
Forms  158. 

2.     Complaint  hy  Beceiver  Alleging 
Appointment     for     Dissolved 
Ccrrporation. 
The  plaintiff,  complaining  as  receiver 

of  the  comj)any,  alleges: 

(Set   forth    cause   of   action   accruing 
to  the  corporation.) 

II.  That    on    the    day     of 

,  IS—,  at  ,  upon  an  appli- 
cation made  upon  occasion  of  the  insol- 
vency of  the  said  company   (or 

upon  occasion  of  the  voluntary  dissolu- 
tion of  the  said  company),  and 

by  an  order  or  determination  by  the  su- 
preme court   in   and   for  the  county   of 

,    the    plaintiff    was    appointed 

receiver    of   the    property,    and    effects, 

and  things  in  action  of  the  said ■ 

compan}',  pursuant  to  statute. 

III.  (As    in    preceding     form.)        1 
Abb.  Forms  158. 

VT.     Accounts   of  Eeceivers. 

A.  Ordrr   for   Eeceivcr   To   Bring   in 

Account. 
"Let    C,    the    receiver    appointed    in 

these  causes,  on  or  before  the  

day    of   (or    within    

days  after  service  of  this  order),  leave 
in  the  chambers  of  the  .judge  his  (Hth) 
account  as  such  receiver,  pursuant  to 
the  order  dated,  etc.,  and  on  or  before 

the  day  of  leave  in 

said  chambers  his  (6th)  account  as 
such  receiver."  Receiver  to  pay  costs 
of  application.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)  233S;  Cave  v.  Cave,  2 
Seton   Dec.   (Eng.  ed..   1862)   1018. 

B,  Order   for   Separate   Accounts    by 

Beceiver   of   Bents   and  Person- 
alty;  Investment. 
And  let   such    receiver  keep  separate 
accounts  of   the   said   rents   and   profits, 
and    of    the    said    personal    estate,    and 


from  time  to  time  pass  his  accounts, 
and  pay  the  respective  balances  which 
shall  be  certified  to  be  due  from  him 
into  the,  etc..  to  separate  accounts  to 
be  entitled,  etc.;  and  let  such  balances 
when,  etc.,  be  laid  out,  etc.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2337;  2  Seton 
Dec.  (Eng.  ed.,  1862)  1002. 

C.  Affidavit   of  Beceiver   to  His  Ac- 

count. 

R.    C,    of  ,   the    receiver   of 

the  rents  and  profits  of  the  estate  in 
question  in  this  cause,  being  duly 
sworn,  says: 

I.  That  the  foregoing  account  con- 
tains, according  to  the  best  of  this  de- 
ponent's knowledge  and  belief,  a  full 
and  true  account  of  all  the  rents  and 
profits  of  the  said  estates  for  one  year, 

ending  on  the  day  of  , 

18 — ,  being  from  the  foot  of  his  former 
account,  and  of  the  former  rents  re- 
turned by  his  said  former  account  to 
be  in  arrear  and  unreccived  at  the 
time  of  the  making  up  the  same,  which 
have  been  received  by  this  deponent, 
or  any  other  person  by  his  order,  or 
for  his  use  (except  such  as  may  have 
been  received  since  the  time  of  mak- 
ing up  the  foregoing  account,  wliich  are 
or  will  be  brought  into  his  subsequent 
account). 

II.  That  the  several  sums  of  money 
mentioned  in  the  said  foregoing  ac- 
count to  have  been  paid  or  allowed, 
were  actually  paid  or  allowed  by  this 
deponent  for  or  on  account  of  the  said 
estates,  and  for  the  several  purposes 
therein  mentioned,  according  to  the 
best   of   his   knowledge   and   belief. 

irr.  That  he  does  not  know  of  any 
error  or  omission  in  the  said  foregoing 
accounts  to  the  prejudice  of  any  of  the 
parties  in  tho  said  cause.  2  .M>b.  Forms 
399. 

D.  Befcrcncc     To     Pass     Beceiver 'a 

Account. 
(The  object  of  motion,  or  of  tho 
order,  may  be  stated  thus):  To  take 
and  state  the  accounts  of  R.  C.,  the 
said  receiver  in  this  action,  and  to  as- 
certain and  report  to  the  court  what, 
if  any,  of  the  projierty  and  n.-tsets  in 
question  in  this  action  remain  undis- 
posed of;  and  the  balance  of  rash  re- 
maining in  his  hands  after  making  all 
just  allowances  to  said  receiver  for  the 
costs  and  expenses  of  said  receivership 
and  hift  commissions.  a«  well  an  for 
other      disbursements      and      payments 
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properly  mailo  by  liim,  on  account  ot 
said  trust  fund  (wlicrc  tlio  receiver  is 
in  fault,  and  the  motion  is  ajiainst  him, 
add:  with  costs  of  this  motion  to  bo 
paid  by  said  receiver  |iersonally).  2 
Abb.    I'ornis  400. 

!•;.     Acffpiance   and    Approval  of   l\c- 
itivir'n    .Ircount. 

On  tlio  account  rendered  in  the  above 
cause  by  A.  II.,  e.squire,  the  receiver 
ajipointed  therein,  it  is  ordered,  ad- 
judged, and  decreed  by  the  court  that 
said  account  be,  and  tlio  same  is  hereby 
accepted  and  approved,  and  that  said 
A.    H.    be   allowed    for    his   services    as 

such  receiver  the  sum  of  $ out 

of  the  moneys  in  his  hands  as  such  re- 
ceiver, and  that  all  the  goods,  wares, 
merchandise,  choses  in  action,  property, 
estates,  effects,  moneys,  deeds,  docu- 
ments, vouchers,  writings,  papers  and 
books  of  account  in  his  hands  or  pos- 
session, or  under  his  control,  as  such 
receiver,  after  the  retention  by  him 
out  of  said  moneys  of  the  sum  so  al- 
lowed liim  be  delivered  and  passed  over 
by  him  into  the  hands  and  possession 
of  such  person  or  persons  as  shall  be 
appointed  assignees  in  insolvency  of 
the  joint  and  separate  estates  of  B.  P. 
W.,  G.  T.  L.,  and  W.  E.  W.,  copartners 
under  the  firm  of  W.  &  L.,  and  said 
receiver  is  hereby  ordered  and  directed 
to  deliver  and  pass  over  the  same  ac- 
cordingly, and  make  return  thereof  to 
this  court  within  ninety  days  from  the 
dfite    h'»reof. 

Bv  the  court. 

Attest,   A.   H. 

3  Dan.  Ch.  I'l.  &  Pr.  (Perkins'  ed.) 
2342. 

VII.  Order  of  Reference  as  Compen- 
sation to  Receiver,  and  Bal- 
ance Remaining. 

It  is  orilered  that  this  cause  be  re- 
ferred to  G.  S.  II.,  esq.,  as  master,  to 
examine  the  report;  of  E.  M.,  esq.,  re- 
ceiver, and  to  report  what  sum  shall 
be  allowed  the  receiver  for  his  services 
in  said  case,  and  what  balance  remains 
in  his  hands,  subject  to  the  further  or- 
der of  this  court  in  favor  of  the  cred- 
itors of  said  Columbia  Insurance  Com- 
pany. And  the  said  master  is  ordered 
to  give  D.  S.,  the  plaintiff,  as  well  as 
said  receiver,  notice  of  the  time  and 
place  of  the  hearing  before  him.  3 
Dan.  Ch.  PI.  &  Pr.   (Perkins'  cd.)  2345.  ;  the   claims  aforesaid,   in  which  case  he 


VIII.     Distribution. 

A.  Notice  of  Jirrrircr's  rrtition  fot 

Directions  as   to  Distribnlion. 
(Address  to  the  attonieys  of  each  party 

in    interest.) 

I'jion  the  petition,  of  vvlilch  the  with- 
in is  a  copy,  and  upon  the  Ktatemcnt 
(if  facts,  and  the  schedules  thereto  an- 
nexed, therein  referred  to,  I  shall  ap- 
jily  to  one  of  the  justices  of  this  court, 

at    ,    on    the   day    or 

,   18 — ,   at  o'clock   in 

the  noon,  for  an  order  direct- 
ing what  course  I  am  to  take  in  ref- 
erence to  the  uncollected  notes,  and 
accounts,  and  the  furniture  in  my  pos- 
session, and  also  for  an  order  directing 
a  reference  to  take  my  accounts  as  re- 
ceiver, and  discharging  me  from  fur- 
ther liability,  and  also  for  an  order 
determining  your  respective  priorities, 
and  my  duties  as  to  paying  your  various 
claims  out  of  the  surplus  that  may  re- 
main in  my  hands,  or  out  of  any  other 
moneys  that  I  may  collect. 

(Date.)  (Signature   of) 

Receiver,  etc. 

2  Abb.  Forms  398. 

B.  Order   on   Beceiver   To   Fay    Tax- 

able Costs  and  Balance  Re- 
ported by  Master  to  Plaintiff. 
This  cause  having  been  referred  to 
G.  S.  H.,  esq.,  as  master,  to  examine 
the  accounts  of  E.  M.,  esq.,  the  re- 
ceiver, and  to  report  what  balance  re- 
mains in  his  hands  subject  to  the  final 
decree  of  the  court,  and  it  now  appear- 
ing from  said  report  that  there  is  in 
the  hands   of  said  receiver  the  sum   of 

$ ,  subject  to  the   order  of   this 

court,  and  also  that  there  are  two  out- 
standing claims  in  favor  of  said  re- 
ceiver and  uncollected,  one  of  which  is 
against  one  T.  H.  H.,  and  the  other 
against  one  J.  H.  P.,  it  is  hereby  or- 
dered and  decreed  that  the  receiver  pay 
from  the  funds  in  his  hands  the  tax- 
able costs  of  this  case,  taxed  by  the 
court  at  one  hundred  and  thirty-thrcn 
dollars  and  46/100  (.$133.46),  and  that 
the      balance      remaining       thereafter, 

namely,  the  sum  of  $ ,  be  paid 

by  him  to  D.  S.,  the  plaintiff,  on  ac- 
count of  his  claim  against  the  said 
Columbia  Insurance  Company,  on  the 
said  D.  S.  tiling  a  receipt  therefor  witli 
the  record  in  this  case;  and  that  this 
shall  stand  as  the  final  decree  in  this 
case,  unless  the  said  receiver  shall  here- 
after   receive    anything    on    account    of 
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shall  be  at  liberty  to  apply  to  the  court 
for  further  directions.  3  Dan.  Ch.  PI. 
&   Pr.    (Perkins'   ed.)    2345. 

IX.     Discharge. 

A.  Noiicr  of  Motion  To  Discharge 
Eeceiver. 

(The  object  of  motion  may  be  stated 
thus) :  That  K.  C,  the  receiver  ap- 
pointed in  this  action,  be  discharged; 
and  that  on  an  accounting  by  him. 
and  a  delivery  of  all  property  and  other 
things  held  by  him  as  such  receiver,  to 
be  made  as  the  court  may  direct,  the 
bond  entered  into  by  him  the  said  re- 
ceiver, and  his  sureties,  may  be  vacated 
(and    that    the    plaintiff    may   pay   him 

the   said   receiver   the   sum   of  

dollars,  reported  due  to  him  by  the  re- 
port   of    ,    dated    the   

day   of ,   18 — ,  pursuant   to  an 


I 


order   made  in  this  cause  the 

day    of    ,    18—);    and    for    the 

costs    of    this    motion.      2    Abb.    Forms 
401. 

B.  Order   for   Discharge  of  Eeceiver 

and  Payment  Etc. 
Let  A.,  the  receiver  of,  etc.,  appoint- 
ed by  the  order  dated,  etc.,  be  dis- 
charged; and  let  him  pass  his  final 
account,  and  pay  the  balance  which 
shall  be  certified  to  be  due  from  him 
into  the,  etc.,  to  the  credit  of,  etc.  (or 
to  [the  plaintiff]  B.,  or.  etc.);  and 
thereupon  let  the  recognizance,  dated, 
.etc.,  entered  into  by  the  said  A.,  to- 
gether with  C.  &  D.,  his  sureties,  be 
vacated.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)   2338. 

C.  Petition  for  Eeceiver 's  Discharge. 
"To   the    honorable   the   judges   of   the 

said  circuit   court: 

"Your  petitioner  John  C.  Brown,  as 
receiver  of  the  Texas  and  I'acific  Rail- 
way and  its  property  in  the  above  en- 
titled and  numbered  causes,  represents 
that  heretofore  it  has  been  made  to  ap- 
pear to  the  court  that  the  objects  and 
purposes  of  all  the  l)ills  in  tlieso  causes 
havp  Vfcon  accomplished  by  settlement 
and  agrermont  of  the  parties,  and  evi- 
dence of  that  fact  filed  as  j)art  of  the 
record;  that  on  its  being  so  made  to 
appear  the  court  orderod  him  to  render 
his  accounts  as  receiver  uj)  to  the  first 
of  June,  which  has  been  done,  and  it 
has  been  examined  and  approved,  and 
since  that  date  petitioner  has  kept 
his  arcount  as  with  tho  company.  By 
the  samp  order  ho  was  diroftod  to  hohl 
the   property   under   the   orders   of   the 


court  until  the  first  of  Juue,  18S8,  at 
which  time  if  said  order  was  not  va- 
cated the  railway  company  might  oper- 
ate the  road  under  such  orders  as  the 
court  might  make  from  time  to  time 
and  under  the  supervision  and  control 
of  the  receiver.  No  formal  delivery 
of  the  road  and  property  in  his  hands 
has  been  made  to  said  railway  com- 
pany, and  petitioner  now  asks  that  he 
be  allowed  formally  to  deliver  all  prop- 
erty and  funds  in  his  hands  as  such 
receiver  to  said  railway  company,  and 
that  he  be  allowed  to  account  to  said 
company  according  to  his  account  filed 
up  to  the  first  of  June  and  for  all 
receipts  and  expenditures'  by  him  re- 
ceived and  made  since  the  first  of 
June.  He  has  carried  over  on  the  pres- 
ent books  of  the  company  the  cash 
balance  and  all  other  balances  of  prop- 
erty and  assets  as  found  in  his  hands 
by  his  report  to  the  first  of  June 
aforesaid,  and  he  is  now  the  president 
of  said  railroad  company,  and  after 
his  discharge  will  be  in  possession  of 
all  of  said  company's  road,  property, 
and  funds  as  such  for  the  said  com- 
pany. Wherefore  he  asks  that  he  be 
discharged  from  his  said  receivership, 
and  that  his  bond  as  receiver  be  vacated 
and  annulled  on  payment  of  all  costs  le- 
gally taxable,  but  he  prays  the  court  to 
make  such  order  as  will  charge  the  prop- 
erty so  turned  over  in  the  hands  of  said 
railway  company  and  its  assigns  with 
I  all  liability  for  which  he  as  receiver 
is  or  might  be  held  personally  liable. 
Your  petitioner  further  says  that  the 
sum  of  his  compensation  as  receiver 
has  been  agreed  on  by  the  parties  in 
interest  and  is  satisfactory  to  him  and 
has  been  settled  up  to  the  31st  day 
of  October,  1SS8,  at  which  time  ho 
asks  that  his  discharge  take  effect. 
"(Signed)  Jno.  C.  Brown." 
Texas  &   Pac.   R.  Co.  r.  Johnson,    l.'l 

r.  s.  *<i,  n  Sup.  c\.  2r)0,  3.s  l.  o,\.  si. 
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A.     For    lirrriving,    lO.'tl 

n.     Nnmiiig  Principal  Felon,  1032 

I.     Indictments. 

A.  liulirtiiii  III  for  Eccciving  Stolen 
(ioods. 

Middlesex,  to-wit:  The  jurors  for 
our  lady  the  queen,  upon  their  (i;ith, 
present  that  J.  S..  late  of  the  (mrinh 
of     B.,    in     the     .•rxH.tv     of     \\  .     l:.li.irer. 
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in:('i-:ivi\<!  stolen  goods 


on  the  tliiril  day  of  August,  in  tho 
ninth  year  of  tho  roi>;n  of  our  sovcreijin 
lady  Victoria  (or  in  tho  yoar  of  our 
Lord  ).  at  tho  parish  afore- 
said, in  the  ooiinty  aforesaid,  one  silver 
tankard  (chattel,  money,  or  valuable 
security,  or  other  property  whatso- 
ever), of  the  value  of  two  pounds,  of 
the  poods  and  cliattels  of  one  J.  N., 
before  tlien  feloniously  stolen,  taken 
and  carried  away,  feloniously  did  re- 
ceive and  have  (he  the  said  J.  S.  then 
and  there  well  knowing  the  said  goods 
and  chattels  to  have  been  feloniously 
stolen,  taken  and  carried  away), 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  our  lady  the  queen,  her 
crown  and  dignity.  (It  is  not  necessary 
to  state  by  wliom  the  principal  felony 
was  committed.  R.  r.  Jervis,  6  Car.  & 
P.  166;  and,  if  stated,  it  is  not  neces- 
sary to  aver  that  the  principal  has  not 
been  convicted.  R.  v.  Baxter,  5  T.  R. 
83.)     Archb.  Cr.  PI.  269. 

B.  Indictment  for  deceiving  Stolen 
Goods,  Naming  Principal  Felon. 
City  and  county  of  New  York,  ss.: 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  city  and  county  of  New  York, 
upon   their  oath  present: 

That  Joseph  Cohen,  late  of  the  first 
ward  of  the  city  of  New  York,  in  the 
county  of  New  York  aforesaid,  on  the 
sixth  daj'  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
sixty-one,  with  force  and  arms,  at  the 
ward,  city  and  county  aforesaid,  twelve 
hundred  spools  of  cotton  thread,  of  the 
value  of  five  cents  each  spool,  of  the 
goods,  chattels  and  personal  proj)erty 
of  Grover  &  Baker's  Sewing  Machine 
Company,  a  corporation  created  by  and 
existing  under  the  laws  of  the  state 
of  Massachusetts,  by  Frank  J.  Thorn- 
ton and  certain  other  persons  to  the 
jurors  aforesaid  unknown,  then  lately 
before  feloniously  stolen  of  tho  said 
Grover  &  Baker's  Sewing  Machine 
Company,  unlawfully,  unjustly  and  for 
the  sake  of  wicked  gain,  did  felon- 
iously receive  and  have  (the  said  Jo- 
seph Cohen  then  and  there  well  know- 
ing the  said  goods,  chattels  and  per- 
sonal property  to  have  been  feloniously 
stolen),  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the 
state  of  New  York   and  their  dignity. 


Nelson  .1.  Waterb\iry,  district  attorney. 
Cohen  v.  Peoi)le,  5  Park.  Cr.  (N.  y".) 
330. 


RECOGNIZANCES. 

Eecognizance  Roll,    !n;',2 
Facias, 


III. 

IV. 

V. 

VI. 

VII. 

VIII. 


Writ     of     Scire    Facias,     Revival 
Against  Special  Bill,  1033 
Declaration    on    a    Recognizance, 

Declaration  on  a  Bail  Bond,   1035 

Notice  of  Render  in  Discharge  of 
Bail,   1037 

Notice  of  Motion  for  Exoneretur 
of  Bail,  1037 

Order   for  Exoneretur    of    Bail, 
1037 

Exoneretur  on  Bail  Bond,  1037 
CROSS-REFERENCES: 
Arrest  in  Civil  Cases: 
Bail  Bond   (Bail  Below); 
Undertaking   of   Bail. 
Coroner's  Inquest: 

Recognizance  by  Witness; 
Recognizance   by   Witness  With   Sur- 
eties. 
Judgments  and  Decrees,  Enforcement 
OF: 

Fieri  Facias  Against  Special  Bail  on 
Recognizance  After  Default. 
Pleas : 

Pica,  Comperuit  Ad  Diem. 
Principal  and  Surety: 

Answer    by    Bail,    Death    of    Princi- 
pal; 
Answer  by  Bail,  No  Execution. 

I.     Recognizance  Roll. 

Pleas  before  the  justices  of  the 
court  of (of  the  peo- 
ple)   of  the  state  of  ,  at   the 

in    tlie    city    of ,    of 

the    term    of    (the    term     of 

which    the    declaration    is   entitled),    in 
the    year    of    our    Lord    one    thousand 


Witness, 
justice). 


T'ity  and  county  of 


esquire      (chief 

,  clerks. 

,  ss.:    Be 


it    remembered,    that    on    the    — 

(Monday)    of    ,    in    this 

term,     before     the     (justices) 


court  of 


pie)    of  the   state   of 


same 

of    the 

(of  the  peo- 

at   the 


in  the  city  of ,  comes 

A.    B.,    by    E.    F.,    his     attorney,     and 
brings  into  the  said  court,  before  tho 
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aforesaid  justices  thereof  now  here,  his 
certain  bill  against  C.  D.,  being  in  cus- 
tody, etc.,  of  a  plea  of  trespass  on  the 
case  (or  as  the  plea  is);  which  said 
bill  follows  in   these   words,   that   is  to 

say:      (City   and)    county   of   , 

ss. :  A.  B.,  plaintiff  in  this  suit,  by 
E.  F.,  his  attorney,  complains  of  C.  D., 
defendant  iu  this  suit,  being  in  cus- 
tody, etc.,  of  a  plea,  etc.  (here  copy 
the  declaration  to  the  end,  omitting 
the  signature,  and  then  proceed  on  a 
new  line  as  follows) : 

And  the  said  defendant,  by  G.  H., 
his  attorney,  comes  and  defends  the 
wrong  and  injury  when,  etc.,  and  there- 
upon I.   N.  of  ,  merchant,  and 

I.  S.,    of  ,  builder    (describing 

the  bail,  as  in  the  bail-piece),  come 
into  the  said  court,  before  the  afore- 
said justices  thereof,  now  here,  in  their 
proper  persons,  and  become  pledges  and 
bail,  and  each  of  them  becomes  pledge 
and  bail  for  the  above  named  defend- 
ant, at  the  suit  of  the  said  plaintiff, 
in  the  plea  aforesaid,  in  manner  and 
form  following,  that  is  to  say;  that 
if  it  shall  happen  that  the  said  defend- 
ant shall  be  convicted  in  the  plea 
aforesaid,  then  the  said  bail  consent, 
and  each  of  them  consents,  that  (as 
well  the  debt  aforesaid,  as)  all  dam- 
ages, costs  and  charges,  which  shall  be 
adjudged  to  the  said  plaintiff  in  this 
behalf,  shall  be  made  of  their  and  each 
of  their  goods  and  chattels  and  real 
estate,  and  levied  to  the  use  of  the 
said  plaintiff,  if  it  shall  happen  that  tlie 
said  defendant  shall  not  pay  to  the 
said  plaintiff  the  said  (debt  and)  dam- 
ages, costs  and  charges,  or  render  him- 
self into  the  prison  of  the  p('oi)h.'  of 
the  state  of  N'ew  York,  in  execution 
of  the  said  iudgment.  Burr.  App.  430, 
§830;    Till.    Forms   133. 

II.  Writ    of    Scire    Farias,     Revival 

Against  Special  Bail. 
The    (people   of   tlio)    state   of  , 

to     the     sheriff     of     the     county     of 

,    greeting: 

Whereas  I.  N.,  of  ,  and  I.  8., 

of     .      heretofore,     to-wit,     in 


term,  in  the  year  of  our  Lord 

one     thousand       eight      hundred      and 

,    came   into   our   court 

of     ,     before     our      (justices) 

thereof,    at    the    in    the    city 

of    ,    in    their    proper    persona, 

and  became  pledges  and  bail,  and  each 
of    them    became    pledge    and    bail    for 


one  C.  D.,  that  if  the  said  C.  D.  should 
happen  to  be  convicted  at  the  suit  of 
A.  B.,  in  a  certain  plea  of  trespass 
on  the  case  upon  promises,  to  the  dam- 
age of  the  said  A.  B.,  of  dol- 
lars   (or  in   debt,  in  a  certain   plea  ot 

debt   for  dollars),  then  lately 

commenced  and  depending  in  the  same 
court,  b}-  and  at  the  suit  of  the  said 
A.  B.,  against  the  said  C.  D.,  then 
the  said  1.  N.  and  I.  S.  consented,  and 
each  of  them  consented,  that  all  such 
damages  (or,  in  debt,  that  as  well  the 
said  debt,  as  all  such  damages),  as 
should  be  adjudged  to  the  said  A.  B., 
in  that  behalf,  should  be  made  of 
their  and  each  of  their  goods  and  chat- 
tels, lands  and  tenements,  and  levied 
to  the  use  of  the  said  A.  B.,  if  it 
should  happen  that  the  said  C,  D.  should 
not  pa_v  and  satisfy  the  said  damages 
(or  debt  and  damages),  or  render  him- 
self to  some  one  of  our  prisons  on 
that  occasion,  as  by  the  record  of  the 
said  recognizance  still  remaining  in  our 
said  court,  before  our  aforesaid  ju.-<t- 
ices  thereof,  more  fully  ajipears;  and 
although  the  said  A.  B.  afterwards,  to- 
wit,    in   term,   in   the   year   of 

our  Lord  one  thousand  eight  hundred 
and  ,  in  our  said  court,  before 


our  said  justices  thereof,  at 
in  the  city  of  ,  by  the  judg- 
ment of  the  same  court,  recovered  in 
the  same  plea,  against  the  said  (.".  I)., 
dollars,  for  his  damages  whicli 


he  had  sustained,  as  well  on  occasion 
of  the  not  performing  certain  j)rom- 
ises  and  undorfakings,  then  lately  mado 
by  the  said  C.  I),  to  the  said  A.  B. 
(or  if  in  debt,  the  said  debt,  and  also 
dollars,  for  his  damages  which 


ho  had  sustained,  as  well  by  reason  of 
the  detention  of  (he  said  debt),  as  for 
his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  wlierenf 
the  said  ('.  I),  is  convicted,  as  by  the 
record  and  proceedings  theri<of,  still 
remaining  in  onr  said  court,  before  our 
said  justices  tiiereof,  at  the  (academy 
in  the  city  of  Utica),  more  fully  ap- 
pears; yet  the  said  C.  D.  hath  not  jiaid 
or  satisfied  the  said  damngCH  (or  debt 
and  damages),  or  any  part  tiiereof,  to 
the  said  A.  B.,  or  rendered  himself  to 
any  of  our  prisons  on  that  occasion, 
according  to  the  form  and  effert  of  the 
said  recognizance;  and  as  well  the  ^aid 
reeognizance  as  the  said  judgment,  still 
remni"    i"    f'lll    force   and   effect,   in   no 
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wise  set  asiao.  r.'^•.•rso.^  or  sal  slud  .  s 
wo  havo  roo.eivo.i  information  lion,  tlu 
TaVi  \  n  in  our  said  court,  hoforo  our 
afor^s:;!!  iustioos  thereof.  Wherefore 
he  said  ASomth  besought,  u.  to  p- 

vide  him  a  proper  reme.ly  >"  *  "^J^ 
half:  and  we.  beinff  wiUm;:  tl  at  uhat 
is  ist  in  this  behalf  should  bo  done 
command  you.  that  you  inake  ^<no.n 
to  (or  summon),  the  said  T.  ^-  ^"'^ 
I  S  ,  that  they  be  before  our  lust.ces 
of  our  said  supreme  court  of  judicature 

at  the ii^  the  city  of  ' 

on    the Monday    of 

next)       to     shmv     if     they     have     or 
know,    or    if    either    of    them    has    or 


in  their  proper  persons,  and  became 
pledges  and  bail  for  one  C.  D.,  at  the 
suit  of  the  said  plaintiff,  in  a  plea  of 
(trespass  on  the  case  upon  promises), 
tlien  pending  in  the  said  court,  in  man- 
ner and  form  following;  that  is  to  say, 
that  if  it  should  happen  that  the  said 
V.  D.  should  be  convicted  at  the  suit 
of  the  said  plaintiff  in  the  plea  afore- 
wiid  then  the  said  defendants  con- 
sented and  agreed,  that  the  (damages) 
which  should  be  adjudged  to  the  said 
plaintilT  in  that  behalf,  should  be  made 
of  their  goods  and  chattels,  lands  and 
tenements,  and  levied  to  the  use  of  the 
said  plaintiff,  if  it  should  happen  that 


know     or    if    either    of    them    nas    oi  ^^.^  plaintiff,  if  it  should  happen  tnai 

knows,   of    anvthing    to    say   for   them-  ^,^^   ^^.^   ^    ^    should   not   pay   to   the 

selves    or   himself,  why  the  said  A.   tJ  ^^^^    plaintiff    the    said    (damages),    or 

ought'  not    to    have    execution    against  ^^^^^^^    himself    on    that    occasion    into 


ought  not  to  have  execui.on  aga 
S  said  I.  N.  and  I.  S.,  for  the  dam- 
ages (or  debt  and  damages),  afores^ud 
according  to  the  force,  form  and  effee 
of  the  said  recognizance,  it  it  snau 
seem  expedient  for  him  or  them  so  to 
do-  and  further,  to  do  and  receive 
what  our  said  court,  before  our  atore- 
said  justices  thereof,  shall  then  and 
there  consider  of  them  in  this  behalf. 
and    have    you    then    there    this    writ 

Witness,   ;   esquire,_  our    (chiet 

justice)     at    the in   the   city 

if     Jl ,     the <lay     ot 

in  the  year  of  our  Lord  one 


render  himself  on  that  occasion  into 
the  prison   (of  the  people)   of  the  state 

of  ,   in   execution   of  the   said 

indgment;  as  by  the  record  thereof, 
still  remaining  in  the  said  court,  more 
fully  appears.  And  the  said  plaintift 
says,  that  afterwards,  to-wit,  in 
term,  in  the  year  one  thous- 
and   eight    hundred   and ;-    (tje 

term  of  which  the  judgment  in  the 
original  action  was  recovered,  to-wit, 
at  the  court  house  in  the  city  ot 
and    in    the    court    aforesaid 


thousand'  eight   hundred   and     ^^^^^^ 
E.  F..  attorney^ 


'"Burr.  App.  471,  §959;  Till.  Forms  35 

in. 


Declaration   on   Recognizance    of 
Bail.  .      ,        , 

\  B..  plaiiititr  in  this  suit,  by  J. 
and' K.,' his  attorneys,  comes  into  this 
court,  according  to  the  form  of  the 
statute  authorizing  the  commencement 
of  suits  bv  declaration,  and  complains 
of  I  N.  and  I.  S..  defendants  in  this 
suit,'  of'  a  plea  that  the  said  defend- 
ants render  unto  the  said  plaintiff,  the 

gy^  (,f dollars  (the  amount  of 

the  judgment  in  the  original  action), 
lawful  monev  of  the  United  States  of 
America,  which  to  the  said  plaintitt 
the  said  defendants  owe,  and  from  him 
unjustlv  detain.  For  that  whereas  the 
said    defendants    heretofore,    to-wit,    in 

term,  in  the  year  of  our  Lord 

one      thousand      eight      hundred      and 

,    at    (the    city    and)     in     the 

county    of .    aforesaid,    came 


into    the 


court    of 


(of  tho  people)  of  the  sxate  of  

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


the  said  plaintiff,  by  the  consideration 
and  judgment  of  the  said  court,  recov- 
ered'in  the  said  plea  against  the  said 

('    D.,  the  sum  of  — dollars  (the 

amount  of  the  judgment  in  the  orig- 
inal action),  which,  by  the  said  court, 
was  then  and  there  adjudged  to  the 
said  plaintiff,  for  his  damages  which 
he  had  sustained,  as  well  on  occasion 
of  the  (non-performance  of  certain 
promises  and  undertakings,  then  lately 
made  by  the  said  C.  D.  to  the  said 
plaintiff),  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalt 
expended;  whereof  the  said  C.  D.  was 
convicted  as  by  the  record  and  pro- 
ceeding thereof  still  remaining  in  the 
said  court  in  full  force  and  effect,  more 
fully  appears.  And  the  said  plaintifl 
in  fact  says,  that  the  said  C.  D  has 
not  yet  paid  to  the  said  plaintiff  the 
said  (damages)  so  adjudged  to  the  said 
plaintiff  as  aforesaid,  or  any  part  there- 
of nor  rendered  himself  on  that  oc- 
casion into  the  prison  of  the  said  peo- 
ple in  execution  of  the  said  judgment, 
according  to  tho  tenor  and  effect  ot 
the  said  recognizance;  and  the  said 
plaintifP   in    fact    says)    that    th©   said 
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plaintiff  has  not  obtained  any  execution 
of  the  said  judgment  nor  sued  out  any 
execution  upon  the  aforesaid  recog- 
nizance; which  recognizance,  with 
the  said  judgment,  so  by  the  said  plain- 
tiff recovered  as  aforesaid,  is  still  in 
full  force,  strength  and  effect,  wholly 
unsatisfied;  whereby  an  action  hath  ac- 
crued to  the  said  plaintiff  to  demand 
and  have  of  and  from  the  said  defend- 
ant, the  said  sum  of  money  above  de- 
manded, according  to  the  tenor  and 
effect  of  the  said  recognizance. 

Nevertheless  the  said  defendants  (al- 
though often  requested,  etc.).  have  not 
yet  paid  to  the  said  plaintiff  the  said 
sum  of  money,  or  any  part  thereof, 
but  the  same,  or  any  part  thereof,  to 
pay  to  the  said  plaintiff,  the  said  de- 
fendants have  hitherto  whollv  refused, 
and  still  do  refuse;  to  the  damage  of 
the  said  plaintiff  of  one  hundred  dol- 
lars, and  thereof  the  said  plaintiff' 
brings  suit,  etc.  Burr.  App.  286,  §554; 
2  Chit.  PI.  472. 

IV.     Declaration  on  Bail  Bond  by  As- 
signee of  Sheriff. 
A.  B.,  plaintiff  in   this  suit,  assignee 
of  W.   J.,   esquire,   sheriff   of  the    (city 

and)    county  of  ,  according  to 

the  form  of  the  statute  in  such  case 
made  and  provided,  by  E.  F.,  his  attor- 
ney, complains  of  C.  D.,  I.  N.,  and  I.  S., 
defendants  in  this  suit,  being  in  cus- 
tody, etc.,  of  a  plea  that  they  render 
to    the    said    plaintiff^    as    assignee    as 

aforesaid,  the  sum   of dollars 

(the  penjiJty  of  the  bond),  of  lawful 
money  of  the  United  States  of  America, 
which  they  owe  to,  and  unjustly  de- 
tained from  him.  For  that  wiiereas 
the  said  plaintiff  heretofore,  to-wit,  on 

the    day    of   in    the 

year   one    thousand   eight    hundred   and 

(the  teste  of  the  capias),  sued 

and    prosecuted    out    of     the    

court    of   (of   the    people)    of 

the    state     of     ,     before     the 

(justices)  thereof,  again.st  the  said  (\ 
D.,    a   certain    writ    (of   the    people)    of 

the   state    of ,   called    a   capias 

ad  respondendum,  directed  fo  the  sheriff 

of  the    (city  and)   county   of  , 

by  which  said  writ  the  said  sheriff  wa» 
commanded  to  take  the  said  C.  D..  if 
he  should  be  found  in  this  co'inty,  and 
him  safely  keep,  so  that  he  might  have 
his  body  before  the   said    (ju:'tices)   of 

the   court   of atore- 

paid,    at    the    in    the    city    of 


-,  on  the 


(Monday)  of 

then  next,  to  answer  unto  the 

said  plaintiff  of  a  plea  of  tres|>ass; 
and  also  to  a  bill  of  the  said  plaintifi 

against    the    said    C.    D.,    for   

dollars,  upon  promises,  according  to  the 
custom  of  the  said  court,  before  the 
aforesaid  justices  thereof,  to  be  ex- 
hibited (reciting  the  writ),  and  tint 
the  said  sheriff  should  then  have  there 
that  writ.  (If  the  defendant  were  hold 
to  bail  by  virtue  of  a  special  order,  it 
is  usual  to  state  the  facts  here,  as 
follows:  "On  which  said  writ,  before 
its  delivery  to  the  said  sheriff  as  here- 
inafter mentioned,  was  duly  endorsed 
and  order  made  by  [here  name  the  of- 
ficer] directing  the  said  C.  D.,  to  be 
held  to  bail,  or  his  arrest  on  such  writ, 
in  the  sum  of  dollars  by  vir- 
tue of  an  affidavit  of  the  cause  of 
action  duly  made  and  affiled  according 
to  the  statute,  etc.)  Which  said  writ 
(so  endorsed)  afterwards,  and  before 
the  said  return  thereof,  to-wit,  on  the 
day  of  ,  in  the  vear 


aforesaid  (the  date  of  the  bail  bond, 
or  according  to  the  fact)  to-wit,  at 
(the  city  and)  in  the  county  of 
aforesaid    (the    venue    in    the 


action),  was  delivered  to  the  said  \V. 
J.,  who  then  and  there  thence  until, 
and  at,  and  after  the  time  of  the  ar- 
rest, and  the  making  of  the  writing 
obligatory  hereinafter  mentioned,  was 
sheriff   of   the    said    (city   and)    couuty 

of  in  due  form  of  law  to  bo 

executed.  By  virtue  of  which  said 
writ,  the  said  W.  J.,  so  being  sheriff  as 
aforesaid,  afterwards,  and  before  the 
said  return  of  the  said  writ,  to-wit.  on 
the  day  and  year  last  aforesaid,  and 
within    his    bailiwick    as    such     sheriff, 

to-wit,   at   the  city  of  ,  in   tlie 

county  of aforesaid,  took  and 

arrested  the  said  C.  D.,  by  hiH  body, 
and  then  and  there  had  and  detained 
him  in  his  custody,  as  s\ic)i  sheriff,  at 
the  suit  of  the  said  plaintiff  for  the 
cause  aforesaid.  And  the  said  C  H., 
being  so  arrested  and  in  custody  of  thi- 
said  \V.  .T.,  so  being  sin-riff  as  afore 
said,  by  virtue  of  the  said  writ  at  the 
suit  of  the  said  plaintiff  as  afon-said, 
tlie  said  W.  .F.,  afterwards,  and  before 
the  said  return  of  the  snid  writ,  t<i  wit, 
on  the  day  and  year  last  nfore^aid  (dale 
of  the  bail  bond),  and  within  hiii 
bailiwick  an  such  sheriff,  to  wif,  at  (the 
city)    and    in    the   county    of  • 
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aforesaid,  took  bail  for  tlio  appoaraiicc 
of  the  sniil  C.  n..  at  flio  rotiirn  of 
the  sail!  writ,  nocoiilinii  to  the  form 
of  the  statute  in  such  case  made  and 
provided;  and  on  tliat  occasion  the  said 
C.  n.,  and  the  said  I.  N..  and  I.  S., 
as  bail  and  sureties  for  the  said  C.  D., 
then  and  there,  towit,  on  the  day  and 
year  last    aforesaid,   at    (the   city)    and 

in    tiie    county    of    aforesaid, 

hy  tlieir  certain  writing  obligatory 
commonly  called  a  bail  bond,  sealed 
with  the  seals  of  the  said  C.  D.,  I.  N., 
and  I.  S.,  respectively,  and  now  shown 
to  the  said  court  here,  the  date  where- 
of is  the  same  day  and  year  last  afore- 
said, acknowledged  themselves  to  be 
neld  and  firmly  bound  to  the  said  W.  J., 
so  being  then   sherifi'  of  the  said   (city 

and)   county  of  ,  as  aforesaid, 

as  such  sheriff,  by  the  name,  description 
and   addition    of   \V.   J.,   esquire,   sherii! 

ot  tiie   (city   and)    county  of , 

m   the   penal   sum   of  dollars, 

of  good  and  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the 
said  sheriff,  or  his  certain  attorney, 
executors,  administrators  or  assigns; 
with,  and  under  a  certain  condition, 
thereunder  written,  that  if  the  said  C. 
D.  should  appear  in  the  action  com- 
menced by  the  said  writ,  by  putting 
in  special  bail  within  twenty  days 
after  the  return  day  specified  in  the 
said  writ,  and  by  perfecting  such  bail, 
if  required,  according  to  the  rules  and 
practice  of  the  said  court,  then  the 
said  obligation  should  be  void,  other- 
wise, to  remain  in  full  force  and  vir- 
tue; as  by  the  said  writing  obligatory, 
and  the  condition  thereof,  reference  be- 
ing thereunto  had,  may  more  fully  and 
at  large  appear.  And  the  said  plain- 
tiff in  fact  saith,*  that  the  said  C.  D., 
did  not  appear  in  the  said  action,  at 
the  place  and  time  above  specified, 
and  in  the  condition  of  the  said  writ- 
ing obligatory  mentioned,  according  to 
the  condition  of  the  said  bond,  by  put- 
ting in  special  bail  as  therein  men- 
.tioned,  but  therein  wholly  failed  and 
made  default;  *  whereby  the  said 
writing  obligatory  became  forfeited. 
And  the  said  plaintiff  further  saith, 
that  the  said  writing  obligatory  being 
<so  forfeited,  and  the  money  therein 
specified  remaining  unpaid  and  unsat- 
isfied to  the  said  sheriff,  he,  the  said 
W.  J.,  so  being  sheriff  of  the  said  (city 
and)  county  of  ,  as  aforesaid. 


aftorwanls,  to- wit,  on  the  day 

of ,   in   the  year  one   thousand 

eight   hundred   and (the   dato 

of  the  assignment,  being  before  tho 
title  of  the  declaration),  to-wit,  at  (th» 
city  of  and  in  the  county  of 


aforesaid  (the  venue),  at  the 
request  and  cost  of  the  said  plaintiff 
in  tne  said  suit,  by  an  endorsement 
of  the  said  writing  obligatory  duly  as- 
signed the  said  writing  obligatory  tc 
tho  said  plaintiff,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided.  By  means  whereof,  and  by 
force  of  the  statute  in  such  case  made 
and  provided,  an  action  hath  accrueo 
CO  the  said  plaintiff,  as  assignee  of  tne 
said  W.  J.,  so  being  sheriff  of  the  said 
(city  and)  county  of as  afore- 
said, to  demand  and  have  of  and  froni 
tlic   said   defendants,   C.   D.,  I.    N.,   and 

I.  S.,  the  said  sum   of   dollars 

above  demanded.  Yet  the  said  defend- 
ants, although  often  requested  so  to 
do    havo    not.    nor    hath    any    of    them 


as  yet  paid   the  said   sum   of  

dollars  above  demanded,  or  any  part 
thereof,  to  the  said  W.  J.,  sheriff  as 
aforesaid,  before  the  said  assignment, 
or  to  the  said  plaintiff,  assignee  as 
aforesaid,  or  either  of  them,  since  the 
said  assignment;  but  hath  hitherto 
wholly  neglected  and  refused  so  to  do, 
and  still  doth  neglect  and  refuse  to 
pay  the  same,  or  any  part  thereof  to 
the  said  plaintiff,  assignee  as  aforesaid. 
To  the  damage  of  the  said  plaintiff, 
assignee  as  aforesaid,  of dol- 
lars (nominal  damages;,  and  therefore 
he   brings   his   suit,   etc. 

(If  special  bail  were  put  in,  but  not 
perfected,  the  following  clause  should 
be  inserted  in  tho  above  form,  between 
the  two  **),  that  although  the  said 
C.  D.  did  appear  in  the  action  com- 
menced by  the  said  writ,  by  putting  in 
special  bail  within  twenty  days  after 
the  said  return  day,  specified  in  the 
said  writ  in  the  said  condition  men- 
tioned, to-wit,  on   the  day  of 


in  the  year  aforesaid,  and  at 
the  place  aforesaid,  as  appears  by  the 
record    thereof,    yet    ttie    said    plaintiff, 

afterwards,  to-wit,  on  the day 

of  ,  at  the  place  aforesaid,  by 

an  endorsement  of  exception  on  the 
bail  piece  filed  with  the  clerk  of  this 
court,  at  the  city  of  (New  York),  in 
the  said  cause,  and  by  notice  thereof 
in    writing,    duly    signed    by    the    said 
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plaintiff's  attorney,  to  the  said  C.  D., 
duly  given,  then  and  there,  to-wit,  on, 
etc.,  at,  etc.,  duly  required  the  said 
C.  D.,  to  perfect  his  said  bill,  so  by 
him  put  in  as  aforesaid  in  the  said 
cause,  according  to  the  rules  and  prac- 
tice of  the  said  court;  but  the  said 
C  D.,  although  so  required,  to-wit,  on 
the  day  and  year  aforesaid,  and  often 
afterwards,  to-wit,  at  the  place  afore- 
said, did  not  perfect  his  said  bill,  so 
by  him  put  in  as  aforesaid,  according 
to  the  rules  and  practice  of  the  said 
court,  but  therein  wholly  failed  and 
made  default.  Burr.  App.  273,  §o43; 
2  Chit.  PI.  44.5;  Archb.  Forms  40;  Till. 
Forms  390;   Yatos'  Forms  464. 

V.  Notice  of  Eender  in  Discharge  of 

Bail. 
Please  to  take  notice,  that  the  above 
named  defendant  did  this  day  render 
himself  (or  was  this  day  rendered)  in 
discharge  of  his  bail,  at  the  suit  of  the 
above  named  plaintiff;  and  was  there- 
upon   committed    by    his    honor    (name 

the  judge),  to  the  sheriff  of  the  

county  of  ,  there  to  remain  un- 
til, etc.  Dated,  etc.  Burr.  App.  204, 
§396;   Till.  Forms  264. 

VI.  Notice  of  Motion  for  Exoneretur 

of  Bail. 
Sir:  Please  to  take  notice,  that,  on 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held  at  the  capitol  of  the  city  of  Al- 
bany,   on    the     Tuesday     of 


next,  that  an  exoneretur  be 
entered  on  the  bail-piece  filed  in  this 
cause.  Dated,  etc.  Burr.  App.  217, 
§139. 

Vn.     Order  for  Exoneretur  of  Bail. 

The  plaintiff  having  iifipeared,  and 
not  having  shown  sufficient  cause  to 
the  contrary  (or  the  plaintiff  not  hav- 
ing appeared,  and  due  prf)of  being 
made  of  the  service  of  notice,  as  ap- 
pears by  the  affidavit  hereunto  annexed. 
or  otherwise,  as  the  case  may  be),  let 
an  exoneretur  be  endorsed  on  the  bail- 
piece  (or  bail-bond)  accordingly.  Dated, 
etc. 

(circuit    judge). 

Burr.  Aj.p.  22.".  §(67;  Till.  F''orrns  272. 
Vni.     Exoneretur  on  Bail  Bond. 

The  within  defendniit  h;iving,  on  the 
prayer,  niid  for  the  indemnity  of  his 
manuc.'iptors,  been  committed  to  the 
custody  of  the  sheriff  of  tho  county  of 
at  the  suit  of  the  plaintiff  in 


the  within  plea,  the  said  manucaptors, 
of  their  recognizance  within  contained, 
are  fully  exonerated. 

• ,  clerk. 

Burr.  App.  96,  §185;  Till.  Forms  273. 
RECORDS.— See  Judgment  Records. 
RECOUPMENT.— See     Set-Ofp,     Coun- 

TERCLAIM    AND   RECOUPMENT. 

REDUXDAXCY.— See  Striking  Out. 
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4.  Special   or   Supplemmtarif,    10^0 

5.  Order    To   Compel   h'epor't,    1010 

G.  .SV^i?!^  Aside,   1040 

1.  Notice  of  Motion,  1040 

2.  Ordrr  To  Set  Aside.  1041 

3.  Order  Denying  Motion,   1041 
H.     Order  for  Judgment,   1041 

II.  At  Law  Under  Code,  10 il 
A.     A/Jidavils,   1041 

1.  Long  Account,   1041 

2.  To  Oppose,  by  Deni/inti  Account, 

1041 

3.  To  Oppose,  Fraud  Set    J'p,   KMl 

4.  To  Oppose,  Difficult  (Ju<stion  of 

Law,  1041 
B      Notice  of  Motion,  1042 
('.     Stipulation  on   Notnination,   1042 
D.      Order  on   Motion,   1042 
!•;.     Order   JVithout    Motion,    1042 
F.     Consent    To   liefer,    104-J 
(i.      Ordir  on  Consent,  1042 
11.      Oath    of    Hrfrrrr,    1012 
f.       Appointmi  III  of  Uearing,   1042 
.1.      Notice  of  Hearing,   1042 
K.     licportx,    1042 

1.  (iinrral   Form,    1012 

2.  In     Partnership    Case,    1043 
L.     Judgment,   1043 
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III.     In  Special  Cases,  1013 

A.  On/tTA-  of  Jiiferciu-e,  1043 
1.     In  IhfauU,  104:i 

12.     In    Srrvice  bi)  rtibliciidon,   104:5 

3.  In   Dnorct;   i043 

4.  To    Take    Testimonii,    1044 

5.  To    Take    Tesiimony    in    SpecifU; 

Performanee,   1044 

6.  To  Take  Account  as  to  Donuif/cs, 

1044 

7.  For   Accounting    in    J'(irtnersliii) 

Cau.se,   1044 

8.  Freliminary     to     Jiutf/mcnl     for 

FartUion,   1044 

B.  Referee's  Summons,  1045 

C.  Order  That  Books  and  Fapers  Be 

Deposited   With  Referee,   104o 

D.  PJaintif's   Schedule    of    Account, 

104G 

E.  Verifwation    of   FUiinliff's    Sched- 

ule,  1046 

F.  Referee's   Reports,    104G 

1.  In  Fartnerhsip  Cause,  1046 

2.  Freliminary  to  Fartition,  104() 

CROSS-REFERENCES: 

Account  and  Accounting: 

Decree,  Order  of  Reference   to  Mas- 
ter. 
Admiralty  : 

Decree  for  Libelant  on  Hearing  With 
Reference  To  Compute. 

Decree,  Order  of  Condemnation  by 
Default  and  Reference  to  Commis- 
sioner; 

Decree,  Order  on  Default  With  Refer- 
ence on  Amount  of  Damage; 

Decree  on  the  Merits  With  Refer- 
ence to  Commissioner; 

Commissioner's   Report; 

Exceptions  to  Report  of  Commission- 
er; 

Order   of  Confirmation    of   Report    of 
Commissioner,    and     Final     Decree. 
With   Judgment   Against   the    Bail. 
Another   Action   Pending  : 

Order     of     Reference     on      Plea      in 
Equity. 
Bankruptcy: 

(Jrder  of  Reference; 

Order  of  Reference  in  Judge's  Ab- 
sence; 

Referee's  Oath  of  Office. 
Creditor.s*  Suit.s: 

Order  of  Reference  To  Determine 
I'riority  Among  Creditors; 

Referee's  Report  as  to  Priority  of 
Creditors; 


Urdcr  of  Reference  To  Appoint  Re- 
ceiver in   (^'editor's  Suit; 

Referee's  Order   That   Dcfemlant  De- 
liver and  Convey   to   Receiver. 
Dkcrkes : 

Order  of  Reference  to  a  Master; 

Order  Where  Account  Is  Directed; 

Order  for  Particular  Reference,  Ac- 
count  and    liiijuiries; 

Order  That  Master  May  Make  Sep- 
arate   Report; 

Usual      Directions,      Reference,      Bill 
Taken  Pro   Coniesso. 
Divorce : 

Order  of  Reference  on  Bill  To  Dis- 
solve   Marriage; 

Master's  Report  on  Bill  To  Dissolve 
Marriage. 
Equity  Jurisdiction  and  Prockduke: 

Master's  Summons; 

Certificate  of  Examination  Not 
Brought  in; 

Examination  of  Party; 

Exceptions  to  Examination  of  Party; 

Master's  Certificate  on  Exceptions  to 
Examination   of   I'arty; 

Exceptions   to   Report  of  Master. 
He.vking: 

Order  of  Reference  Preparatory  to  a 
Hearing. 
Injunctions: 

Order  of  Reference  as  to  Damages 
by  Injunction; 

Notice  of  Motion  To  Confirm  Report 
of  Referee  on  Damages  by  Injunc- 
tion; 

Order  Confirming  Report  as  to  Dam- 
ages   by   Injunction. 
Interpleader: 

Interpleader,  Order  for  Judgment  and 
Reference. 
Judgment  Rkcords: 

Judgment  Record  on  Report  of  Ref- 
eree. 
Judgments  : 

Judgment  on  Trial  of  Issues  of  Fact 
by  the  Court,  Whore  Reference  Has 
Been  Flad  After  Trial  and  Before 
Final    Judgment; 

Judgment  on  Report  of  Referee. 
Mortgages  : 

Order  of  Reference  To  Take  J 'roof 
in  Foreclosure; 

Order  of  Reference  To  Take  Account 
in  Redemption. 
Nuisance: 

Interlocutory  Decree,  Ordering  Refer- 
ence for  Experiments  as  to  Extent 
of   Nuisance. 
Paupers : 

Order  for   Reference   of   Petition   for 
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Leave  To  Prosecute  as  a  Poor  Per- 
son. 
Receivers  : 

Order  of  Reference  as  Compensation 
to  Receiver,  and  Balance  Remain- 
ing; 

Reference    To    Pass    Receiver's    Ac- 
count. 
Stjbpoena  : 

Subpoena  on  a  Reference; 

Subpoena  Ticket  for  Appearance  Be- 
fore Referee. 

I.     At  Law. 
A.     Affidavits. 

1.  Affidavit  To  Move  for  Beference, 

Long  Account. 

A.  B.,  the  plaintiff  (or  C.  D.,  the 
defendant)  in  the  above  entitled  cause, 
being  duly  sworn,  says  that  the  dec- 
laration in  said  cause  contains  (five) 
counts  in  assumpsit  (or  as  tne  action 
is),  to-wit  (state  what  each  count  con- 
sists of),  that  the  venue  is  laid  in  the 

county    of   ,    that    the    plea   in 

said  cause  is  (state  what),  and  that 
the  said  cause  is  now  at  issue.  And 
this  deponent  further  says  that  the 
trial  of  this  cause  will  require  the  ex- 
amination of  a  long  account  on  the 
part  of  this  deponent  (or  on  the  part 
of  the  plaintiff,  or  on  the  part  of  both 
parties).     And   further  says  not. 

Sworn,  etc. 

A.  B.  (or  C.  D.). 

Burr.  App.  27,  §o2;  Yates'  Forms 
34o. 

2.  Affidavit    To    Oppose   Reference. 
A.    B.,    the    plaintiff    in     this    cause, 

being  duly  sworn,  deposes  and  says, 
that  he  has  fully  and  fairly  staled  tlie 
case  in  this  cause  to  E.  P.,  his  counsel 

therein,    who    resides   at ,    and 

that  questions  of  law  will  arise  on  the 
trial  of  this  cause,  as  deponent  is  ad- 
vised by  his  said  counsel  and  verilv 
believes;  that  is  to  say,  the  declaration 
in  this  cause  is  founded  on  (state 
what);  to  which  the  defendant  has 
pleaded  (state  what,  and  if  there  be  a 
replication,  etc.,  state  the  substance  of 
it);  and  that  the  following  will  be  in- 
sisted on,  on  behalf  of  the  sai<l  plaint  i(T 
(state  the  jioint  or  points  of  law).  And 
this  deponent  has  understood  and  be- 
lieves that  tlie  defendant's  counsel  will 
urge  (state  Vtriefly  what  points  are  an- 
ticipated from  the  defendant).  And 
this  deponent  is  advised  by  his  said 
counsel,  and  believes,  that  such  points 
are  material  and  difTicnlt;  and  that  ref- 
erees are  not  a  proper  tribunal   f<"-  <'"• 


trial  of  this  cause.  And  further  de- 
ponent says  not.  A.  B. 

Sworn,    etc.      Burr.     App.     27,     §.)3; 
Yates'  Forms   798. 

B.  Notice  of  Motion  for  Kifcrcncc. 
Sir:  Please  to  take  notice  that  u|ion 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  sj)ecial  term,  to  be 
held  at  the  capitol  in  the  city  of  Al- 
bany, on  the  first  Tuesday  of  • 

next,  that  this  cause  be  referred  to 
K.  L.,  of  (the  city  of ,  coun- 
selor at  law),  and  M.  N.  and  O.  P.,  of 
(the  same  place,  merchants).  (If  there 
be  but  a  single  referee,  vary  the  notice 
accordinglv.)  Dated  March  14th,  1846. 
Burr.  App.   210,   §414. 

C.  Orders    for   Beference. 

1.  Order  for  Befennce  of  Cau.^e  on 

Consent. 
On  reading  and  filing  affidavits  and 
consent  in  this  cause,  and  on  motion 
of  Mr.  J.,  of  counsel  for  the  plaint  ill", 
no  one  apj)earing  to  oppose,  ordered 
that  this  cause  be,  and  the  same  herebj 
is,  referred  to  K.  L.,  of  (the  city  of 
Albany,  counselor  at  law);  and  that 
the  said  referee  report  thereon  with  all 
convenient  speed.  Burr.  Ajip.  ■)■"><, 
§917. 

2.  Order  for  Beference  of  Cause  on 

Motion. 

On  reading  and  filing  an  affidavit 
(or  "ailmission'')  of  the  due  service 
of  notice  of  motion  in  this  cause,  and 
on  motion  of  Mr.  J.,  of  counsel  for  tlio 
plaintiff  (no  one  ajiitearing  to  oppose), 
ordered  that  this  cause  be.  and  the  sanje 
hereby  is.  referred  to  K.  L..  of  "(the 
citv  cif  Albany,  counselor  at  law),  and 
M.'  N.  and  O".  P.  of  (the  same  pla.e. 
Tnerchants).  and  that  they,  or  anv  two 
of  them,  rejiort  tliereon  with  all  con- 
venient speed.  Burr.  App.  4.")S.  §918. 
?,.     Order    for    Befennce    at     Trial. 

It  appe.'iring  to  this  court  lluit  the 
trial  of  this  cause  will  rei|uire  the  ex 
amination  of  long  accounts,  onlored 
that  this  cause  be  referred  to  J.  K.,  ot 
the  (citv  of  .New  York,  C(Uinselor  at 
law).  Of  more  than  one  n-feree.  name 
them  all),  and  that  said  referee  (or 
if  several,  that  said  referees,  or  anv 
two  of  them)  report  tliereon,  with  all 
convenient  speed.  Dated,  etc.  Burr. 
App.  23n,  JI4H3. 

D.  \oticr    nf    llcirtinp     Jh  fun      H'f- 

I  Tl  I  . 

Sir:      l'le.T«o  to  take  notice   that    thin 
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foro  the   roforoos  aiMionitod   thon  in.   at  |  lore  u  i        _  _  „„.  »,„„ 


(here  name  the  place),  on  the 

^„,.  of  _-  next,  at  (four)  o  clock 

in'tbe  afternoon.    Burr.  App.  19i1.  ^3/7. 

E.     yotirr  l^tquiriuf]  riaintifT  To  Fro- 
ctcd   J(i7/i   Bffercncc. 

Please  to  take  notice  that  the  plain- 
tiff in  this  cause  is  hereby  required  to 
bring  the  said  cause  to  a  heannji,  t«e- 
fore    the    referees     ai>pointed     therein, 


inir  in  said  cause,  and  the  same  not  hav- 
intr  been  finally  submitted  to  us  for 
our  decision,  Ihe  said  plaintiff  volun- 
tarilv  submitted  to  a  nonsuit  therein. 
Dated  the  <lav  of 


1S_V  Burr.  App.  435.  §S36a. 

4.     :Rcporl    of    Ecfcrce,    Special    or 

SuppJrmcniary. 

This    cause    came    on    for    a    hearing 

fore"  the    referees     appointed     tlierein,    before  K.  L.,  M.  N.  and  O    P.,  esquires, 

within  fortvdavs  after  service  of  this    ,,f„ees    duly    ap,.ointed    to    I'ear    and 

TA^l^     u.Vrr    Ann.  199.  §378.  1  determine    the    matters    ,n    controve  sy 

between  the  aforesaid  parties,  upon  the 


notice.     Burr.  App.  199,  §378. 
F.     HrportK. 

1.     lie  port  of  liefer  CO   in  Favor  of 
riaiiifif. 
W'c   the  subscribers,  referees  appoint- 
«d    bv    a    rule    of    court,    made    in    the 
above    cause    (or   where    the    report   is 
signed    bv    two    of    the    referees    only: 
"We    the   subscribers,   two   of  the   ret- 
erees'appointed  by  a  rule  of  court  made 
in   the   above   cause,   the   other   referee 
having  met  with  us  at  the  hearing  ot 
this   cause,    and   at   the  giving  of   evi- 
dence therein),  having  heard  and  exam- 
ined the  matters  in  controversy  in  said 
cause,    and    having    examined    on    oath 
the    several    witnesses    produced    to    us 
therein,   do  find   *  that  there  is  due  to 
the   above  named  plaintiff  A.  B.,  from 
the  above  named  defendant  C.  D.,  the 
sum  of  (one  thousand  six  hundred  and 
eighteen)   dollars  and   (fifty-two)   cents, 
besides   costs;   all  which   we   do   herebv 
humblv  report  to  this  honorable  court. " 

Dated"  the   ^Kv    of   — — . 

18-.      Burr.    App.    435,    S835;    Games 
Pr,   492;    Yates'   Forms   799. 

2.  Beport  of  Eeferces  in  Favor  of 
the  Defendant. 
(As  in  last  form  to  the  *,  and  then 
as  follows):  that  there  is  nothing  due 
from  the  above  named  defendant,  to 
the  above  named  plaintiff  (or  if  a  bal- 
ance be  found  for  the  defendant,  "that 
t'lere  is  due  to  the  above  named  de- 
fendant from  the  above  named  plain- 
tiff,   the    sum    of   dollars;    all 

which,  etc."   (as  in  last  form).     Burr. 
App.  435.  §836. 

3.     Bcpf/rt    of   Referee   in   Case   of 

Voluntary    Nonsuit. 

We.    the    referees    appointed    in    this 

causej    do   certify    and    report    that    on 

the     <iay     of    .     at 


IJl'I  VVl-lll     Lilt     c*i"' 1-  '  •  .      , 

(declaration,    pleas,    notice    of     specia 
matters    and     set-off)      aforesaid,     and 
thereupon    the     said     pla\ntiff    proved 
that,   etc.    (setting   forth   in   detail   tho 
facts  proved  on  the  part  of  the  plain- 

The  defendant  then  proved  that.  etc. 
(here  state  the  facts  proved  on  the 
part  of  the  defendant). 

And  thereupon,  after  hearing  coun- 
sel for  the  respective  parties,  the  said 

referees  made,  on  the  - — — — "i,      i,!,i 

one   thousand    eight    hundred 

their  report  in  the  words 


and 

and  figures  following: 

We  the  subscribers,  referees,  etc. 
(inserting  the  ordinary  form  of  report, 
I  F  1,  2),  including  date  and  signa- 
tures). '  Burr.  App.  430.  §837 

5.     Order    To    Compel     Beport     oj 
Bcferee. 
On    reading    and    filing    affidavits    in 
this   cause,   and   on   motion   o£^J^r.   i'.^ 
of    counsel    for    the    (plaintiff),     after 
hearing   counsel   in    opposition,   ordered 
that    the    referees    appointed     in     tins 
cause  do  report  therein  by  the  first  day 
of    the    next    non-enumerated    term,    ot 
then  and  there  show  cause  why  an  at- 
tachment should  not  issue  against  thenu 
Burr.  App.  45S>,  §919. 
G.     Setting  Aside. 

1.     Notice  of  Motion  To  Set  Aside 

Beport    of    Beferee. 

Sir-     Please  to  take  notice  that  upon 

the     affidavit     and     case     with    copies 

whereof  you   are   herewith   served,   this 

'  court  will  be  moved  at  the  next  term, 

to  be  held  at  the  of  the  city 

of ,   on   the Monday 

of next,  at  the  opening  of  the 


(the  time  and  place  of  meet- 


court    on    that    day,    or    as   soon   there- 
after  as  counsel  can  be  heard,  that  the 

-;r^e  ;;;■;•  f-;r.h7-p„v,=,;e  of  hea.  «port  made ^y^^%.i^'izk'^tl 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


REFEEEXCES 


1041 


2.  Order   To   Set  Aside  Eeport   of 

Eeferee  on  Merits. 
This  cause  having  been  brought  to 
argument,  and  after  hearing  Mr.  J.,  of 
counsel  for  the  defendant,  and  Mr.  S., 
of  counsel  for  the  plaintiff,  ordered 
that  the  report  made  by  the  referees 
in.  this  cause  be,  and  the  same  hereby 
is,  set  aside,  with  costs  (or  without 
costs).     Burr.  App.  459,   §920. 

3.  Order   Benying    Motion    To    Set 

Aside  Eeport  of  Eeferee. 
A  motion  having  been  made  on  the 
part  of  the  defendant  by  Mr.  T.,  of 
counsel,  to  set  aside  the  report  of  the 
referees  in  this  cause,  and  after  hearing 
Mr.  L.,  in  opposition  thereto,  ordered 
that  the  said  motion  be  denied,  with 
costs.     Burr.  App.  459,  §921. 

H.     Order  for  Judgment  on  Eeport  of 

Eeferee. 
On  reading  and  filing  the  report  of 
J.  K,  L.  M.  and  N.  O.  (or  of  J.  K. 
and  L.  M.,  two  of)  the  referees  ap- 
pointed in  this  cause,  by  which  it  ap- 
pears that  they  have  assessed  the  plain- 
tiff's damages  at  dollars  and 

cents,  besides  costs  (or  other- 


wise, according  to  the  report),  on  mo 
tion  of  E.  F.,  attorney  for  the  plaintiff 
(or  G.  II.,  attorney  for  the  defendant), 
ordered  that  the  said  report  bo,  and  tlio 
same  hereby  is,  confirmed;  and  on  like 
motion,  ordered,  judgment  final  there- 
on.    Burr.  App.  450,  §887. 

n.     At  Law  Under  Code. 
A.     Affidavits. 

1.     Affidavit  To  Move  for  Erferenrp 

of  an   Action  Involvinf)  Loufj 

Account. 

A.    B.,    the    plaintiff    (or    defendant) 

in  the  above-entitled  action,  being  duly 

sworn,  says: 

I.      That    said    action    is    brought    to 

recover  (here  designate  nature  of  cause 

of  action:    see   forms   in   Attaelimenta). 

n.      That    issue    was   joined    on    (or 

as   of)    the  day   of 


last,  by  the  service  of  defendant's  an- 
swer, setting  up  (here  designate  the 
defences,  r.  p.,  fliiis):  payment  as  to 
part,  and  a  eounter-rlaim  arising  out 
of  several  items  of  services  alleged 
to  have  been  rendered  by  him  to  the 
plaintiff. 

III.  That  the  trial  of  the  aforesaid 
issue  will  require  t)ie  examination  of 
a  long  account  on  the  side  of  the  plain- 
tiff (or  defendant,  or  both  parties),  con 
sisting   of   at    least   items   of 


charges  and  (credits)  of  the  aforesaid 
(goods  and  services)  of  various  dates. 
2  Abb.  Forms  469. 

2.  Affidavit   To   Oppose  Motion  bj) 

Denying   Account. 
(Commencement      as     in       preceding 
form.) 

I.  That  the  issue  joined  herein  will 
not  require  the  examination  of  a  long 
account  within  the  meaning  of  tha 
statute. 

II.  That  this  action  is  brought  to 
recover  for  a  hill  of  goods  sold  by 
plaintiff  to  defendant;  and  that  all  of 
said  goods  were  sold  at  one  time,  and 
as  one  transaction,  and  the  alleged 
credit  is  a  payment  made  by  defend- 
ant at  said  time,  and  then  deducted 
from  the  amount  to  be  due  from  de- 
fendant to  the  plaintiff;  and  there  are 
no  other  items  of  charge  or  credit  in- 
volved in  the  issues  herein.  2  Abb. 
Forms  470. 

3.  Affidavit      To     Oppose     Motwn, 

Where  Fraud  Is  Set  Up. 
(Commencement  as  in   IT,  A,  1.) 

I.  That  this  action  is  brought  upon 
an  insurance  policy  alleged  to  have  been 
made  by  defendants;  and  that  the  only 
items  of  account  are  the  items  of  dam- 
age, which  plaintiff  claims  he  has  sus- 
tained by  a  peril  insured  against. 

II.  That  the  defence  (or,  one  of 
the  defences)  set  up  by  the  defend- 
ants is  fraud  on  the  part  of  the  plain- 
tiff, in  (here  briefly  disclose  it),  as 
more  fully  appears  by  reference  to  their 
answer  herein.     2  Abb.  F'orms  470. 

4.  Affidavit      To     Oppose     Motion, 

Where    There     Are     Difficult 

Questions  of  Low. 

(Commencement   as  in   II,  A.   1.) 

T.      That    he    has    fully    and     fairly 

stated    (he    case    in    this    cause    to    his 

counsel    O.    P.,    who     resides     at      No. 

,   street,    in    the    cifv 

and    tlint    the    inve.^tiga 


of    

tion  and  trial  of  the  issues  of  fact  m 
this  cause  will  as  dejionent  is  advised 
by  said  counsel,  after  such  statement, 
and  believes,  require  the  decision  of 
difTicult  questions  of  law. 

TI.  Tliat  (here  '^tate,  unless  the  mov- 
ing  nflldavits  correctly  state  it.  the  na- 
ture of  the  issue,  a«  in  II,  A,  1,  and 
that)  the  following  will  be  innistod  on 
on  behalf  of  said  plaintiff  (here  briefly 
state  deponent's  points  of  law).  And 
deponent  is  informed  and  brlieves  that 
the  defendant's  counsel  will  urge  (here 
briefly    state    bis    anticiimtrd    points); 
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which  iwints  as  doponont  is  advised  by 
his-  said  comisol  aro  material  to  the 
CRUSO,  and  aro  diflii'ult,  espocialiy  in 
their  application  to  the  facts  of  this 
case.     -   Abb.   Forms   471. 

B.     Xotice  of  Motinu   To  Ttefer  Cause. 

Please  take  notice,  that  on  (desig- 
nate papers),  the  undersigned  will 
move   the   court,   at    a    special    term    to 

be    held    at   ,   on   the 

day    of   .    18 ,   at 

o'clock  in  the 


noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  that 
this  action   be   referred  to  one  or  more 

referees  (or,  to  R.  F.,  esq.,  of ), 

and  for  such  other  relief  as  may  be 
just.     2  Abb.   Forms  471. 

C.  Stipulation    Agreeing   on   Nomina- 

tion. 
It  is  hereby  stipulated  and  agreed  be- 
tween  the   parties   hereto,  that   in  case 
the    within    motion    be     granted,     the 
reference    shall    be    to    R.    F.,    esq.,    of 

,      counselor-at-law.        2      Abb. 

Forms   472. 

D.  Order  deferring  Cause  on  Motion. 
On  reading  and  filing   (the  pleadings 

and  the  aflidavit  of  G.  II.),  and  on 
motion  of  M.  N..  counsel  for  defend- 
ant, and  after  hearing  0.  P.,  counsel 
for  plaintiff  (or,  and  on  proof  of  ser- 
vice of  notice  on  motion,  and  no  one 
appearing),   in   opposition: 

Ordered,  that  it  be  referred  to  R.  F.. 

esq.,    of   ,    counselor-at-law,    to 

hear  and  determine  the  whole  issues  in 
this  cause.     2  Abb.  Forms  472. 

E.  Order    Hcfrrring    Cause,    Without 

Motion. 

This  cause  coming  on  to  be  tried,  and 
it  ajipcaring  to  the  satisfaction  of  the 
court  that  it  will  require  the  examina- 
tion of  a  long  account: 

Ordered  (as  in  preceding  form).  2 
Abb.  Forms  473. 

F.  Consent  To  liefer. 

It  is  hereby  stipulated  and  agreed 
by  the  parties  to  this  action  (that 
the  right  of  trial  by  jury  be  waived, 
and    that)    it    be    referred     to     R.     F., 

esq.,    of   ,    counselor-at-law,    to 

hear  and  determine  the  issues  in  this 
cause;  and  that  an  order  may  be  entered 
accordingly.     2  Abb.  Forms  473. 

G.  Order  on    Consent    for   Reference. 
On    reading    and    filing    the    annexed 

consent,  and  on  motion  of  M.  N.  for 
plaintiff  (or  defendant): 

Ordered  (as  in  II.  D).  2  Abb.  Forms 
473. 


if.     Oalh   of  Jieferees. 

1,  R.  F.,  referee  (or,  if  there  are 
several,  we,  naming  them,  the  referees) 
appointed  herein,  hereby  swear  that  1 
(or  each  for  ourselves  that  we)  will 
faithfully  and  fairly  hear  and  examine 
this  action,  and  make  a  just  and  true 
report  therein,  according  to  tlie  best 
of  my  (or  our)  understanding.  2  Abb. 
Forms   474. 

I.     Appointment   of   IJearing   on   lief- 

crencc. 
The    undersigned     referee(s)     herein, 

hereby    appoint    the    day    of 

next,    at    o'clock    in 

noon,    at     the     office     of 


the 


No. 


street,  in  the  city  of 


,   for  the 

trial  of  this  action.     2  Abb.  Forms  473. 

J.     Notice  of  Hearing  or  Trial. 

Take  notice,  that  this  action  will  be 
brought    to    a    hearing    before     R.     F., 

referee  herein,  at  his  office,  No. , 

street,  in  the  city  of  . 

on  the  day  of  next, 

at    0  'clock    in    the ■ 

noon.     2  Abb.  Forms  474. 

K.     Beports. 

1.     Itcport,  General  Form   (a). 

To  the court  of 


The  undersigned,  appointed  by  this 
court  a  referee  to  hear  and  determine 
this  action  and  the  issues  therein,  hav- 
ing duly  considered  the  allegations  and 
proofs  of  the  parties,  and  having  heard 
M.  N.,  for  the  plaintiff,  and  O.  P.,  for 
the  defendants,  reports  to  the  court  as 
follows: 

I  find,  as  matters  of  fact: 

I.  That,  etc. 

II.  That,  etc. 

I  find,  as  matters  of  law: 

T.     That,  etc. 

IT.      That    there    is   due    to    plaintiff 

from    defendant    the    sum    of   • 

dollars,  with  interest  from  the 

day  of ,  18 ,  being 


—  dol- 


(lollars,  which  amount  to 
lars;  for  which  said  plaintiff  is  en- 
titled to  judgment  in  this  action  against 
the  said  defendant,  besides  costs. 

(Or,  where  defendant  prevails,  II. 
That  defendant  is  not  indebted  to 
plaintiff  as  alleged  in  this  action,  and 
tlie  defendant  is  entitled  to  judgment 
against  said  plaintiff  for  his  costs.)  2 
Abb.  Forms  474. 
General  Form    (b). 

Tlie   referee   appointed  in   the   above- 
entitled  action  respectfully  reports,  that 
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he  has  been  attended  by  the  attorneys 
and  counsel  of  the  respective  parties 
plaintiff  and  defendant;  and  havinj/ 
heard  their  allegations  and  proof,  he 
reports  and  decides  that  there  is  due 
to  the  plaintiff  from  the  defendant  in 
this  action  the  sum  of  • dol- 
lars, and  decides  that  judgment  be  en- 
tered for  the  plaintiffs  against  the  de- 
fendants for  that  sum,  with  costs.  2 
Abb.   Forms  475. 

2.     Bcport    of   Eeferee    in    Partner- 
ship Cause. 
(Commencement   as   in   II,   K,    1.) 
I  find,  as  conclusions  of  fact: 

I.      That    from   the   day   of 

• ,    18 ,   to   the   day 

of (when    this    action     was 

commenced),    the    parties    hereto    were 

partners  in  the  business  of at 

(under   articles   of  agreement 


set  forth  in  the  complaint  herein) 
II.     That  the  defendant  in  tne  month 

of    took    exclusive    possession 

of  the  partnership  assets  and  books, 
and  then,  and  ever  since,  prevented  the 
plaintiff  from  having  free  access  there- 
to, and  obstructed  his  use  and  control 
thereof. 

I  find,  as  conclusions  of  law: 

I.  That  the  plaintiff  is  entitled  to 
a  judgment   declaring   said   partnership 

dissolved    as    of    the    day     of 

,  18 . 

II.  That  the  plaintiff  is  entitled  to 
an  accounting  with  the  defendant  in 
respect  to  the  partnership  dealings,  and 
the  use  made  of  the  partnership  prop- 
erty by  the  defendant. 

III.  That  on  such  accounting  (he 
plaintiff  is  entitled  to  have  allowed  to 
him  (here  set  forth  the  princi|)les  on 
which  the  accounting  should  be  taken). 
2  Abb.  Forms  475. 

L.     Judgment  on  Beport    of    lieferee 
for  Plaintiff. 

This  cause  having  bec^n  referred  to 
R.  F.,  esq.,  to  hear  and  determine  the 
same,  and  his  report  having  been  filed, 
whereby  he  finds  *  to  be  due  from 
the  defen<lantH  to  the  plaintiffs  the 
sum  of  dollars;  now,  on  mo- 
tion  of  M.   X.,   plaintiffs'  attorney, 

It  is  adjudged  that  the  plaintiffs  do 
recover  of  the  defendants  the  said  sum, 

with    dollars    costs    and    <li8- 

bursements,  amounting  in   the  whole  to 

the   sum   of dollars    (or   state 

special    relief).     2  Abb.   Forms  515. 


III.    In  Special  Cases, 

A.     Ordtry  of  Eefcrence. 

1.  Order  of  Reference  To  Talc  an 

Account  in  Case  of  Default. 
(As  in  III,  A,  2,  substituting  for  the 
words  between  the  **):  to  take  an  ac- 
count of  the  partnership  transactions 
referred  to  in  the  complaint;  and  the 
parties  are  hereby  required  to  produce 
before  said  referee,  upon  oath,  all  the 
books,  papers,  deeds,  and  other  writ- 
ings in  their  custody  or  control  relating 
to  the  same,  and  shall  be  examinetl 
upon  interrogatories,  or  otherwise,  as 
the  said  referee  shall  direct  (add  anv 
other  directions,  if  necessary).  And 
said  referee,  etc.     2  Abb.  Forms  513. 

2.  Order    of    Eefcrence     To    Take 

Proof  of  Cau^e  of  Action, 
and  Payments,  Where  Sum- 
mons H'as  Served  by  Publica- 
tion. 
Upon  the  summons  and  complaint 
herein,    and    the    affidavit    of    :M.    N., 

dated    the    day    of    , 

setting  forth   the  proceedings  had   (and 

on   motion   of  M.   N.  for  the   plaintiff): 

Ordered,  that  it  be  referred  to  R.  F., 

esq.,  of  ,  counselor-at-law,  *  to 

take  proof  of  the  demand  alleged  in 
the  complaint  (or  specifv  particular  In- 
quiry), and  to  examine  the  plaintiff,  or 
his  agent,  on  oath,  respecting  any  p:i,v- 
ments  that  have  been  made  to  liim, 
said  plaintiff,  or  to  any  one,  for  his 
use,  and  *  to  report  to  the  court  with 
all  convenient  speed.  2  Abb.  Forms 
51 S. 

?,.  Order  of  Reference  Preliminary 
to  Judgnunt  in  Divorce. 
On  reading  and  filing  due  proof  by 
the  affidavit  of  M.  N..  that  the  suiii- 
ninns  (with  a  copy  of  the  complaint) 
herein  has  lieen  dulv  served  on  the  de- 
fendant more  than  twenty  days  since, 
and  that  no  demurrer,  and  no  answer 
(denying  any  allegation  of  the  com- 
plaint) has  been  put  in;  and,  also,  upon 
reading  and  filing  the  affidavit  of  the 
plaintiff,  denying  cohabitation  (or  col- 
lusion, or  both),  now,  on  motion  of 
M.  X.,  and  on  proof  (tf  due  notice  to 
the  defendant,  no  one  ajipi'aring  in  op- 
position (or  after  hearing  O.  I',  for 
said    defendant). 

Ordered,  that   it   be  referred  to  R.  F., 

esq.,    of    ,    connselorat  law,    \o 

take    proof    of    all    the    material    facts 
charged    in   the   complaint. 

(In  an  action  for  limited  <livnrre  for 
cruelty,   may   add:    .And   on    tin-   hcarinfj 
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said  rofiTOO  may  lake  tlio  cxaiiiinatioii 
of  tlio  plaintitT,  on  oath,  as  to  any 
crui'l  or  inliuman  treatment,  alleged  in 
the  complaint,  whicli  took  place  when 
no  witnesses  were  present,  who  are  com- 
petent to  testify  to  the  facts  on  such 
reference.) 

(Or,  where  a  former  husband  or  wife 
is  living,  add:  And  to  inquire  whether 
the  alleged  subsequent  marriage  of  the 
defendant  was  contracted  in  good  faith, 
and  with  the  full  belief  of  the  parties 
thereto,  that  the  plaintifT  was  dead; 
and,  also,  to  ascertain  and  report  the 
issue  of  the  said  subsequent  marriage. 
2  Abb.   Forms  .'53.1. 

4.  Order  of  Beference  To  Take  Tes- 

timony. 

(As  in  III,  C,  or  ITT,  A,  6,  to  the 
end  of  tlie  first  jtaragraph,  continuing:) 

Ordered,  that  it  be  referred  to  R.  F., 

esq.,  of  ,  to  take  the  evidence 

produced  by  the  respective  parties  here- 
in, upon  the  question  whether,  etc.  (or, 
to  take  the  testimony  of  M.  N.  the  wit- 
ness therein  named),  and  (conclude  as 
in  III,  A,  0,  from  the  *).  2  Abb. 
Forms  670. 

5.  Order  of  Reference  To  Take  Tes- 

timony;  as   to   Value  of   Use 
and  Occupation,  in  Action  for 
Specific  Performance. 
Ordered,  after  hearing  counsel  for  the 
plaintiffs  and  defendants,  that  it  be  re- 
ferred to  K.  F.,  esq.,  to  take  such  tes- 
timony as  may  be  produced  before  him 
by   either   party   to   this  cause   in   rela- 
tion   to   the   value   of   the   use    and   oc- 
cupation, by  ,  of  the  premises 

(briefly   designating   them),     since    the 

day  of ,   IS ,  and 

the  amounts  received  and   collected   by 

— ,    or     which,     with     reasonable 

diligence,  might  have  been  received  and 
collected   for  the   same   since   said   day, 

the  amounts  expended  by  said  

for  taxes,  assessments,  repairs,  or  other- 
wise, in  and  upon,  said  premises  (and 
also  in  relation  to  all  policies  of  insur- 
ance upon  said  premises,  and  as  to  any 
actions  brought  upon  the  same).  * 
And  it  is  further  ordered,  that  the  said 
referee  report  said  testimony  with  all 
convenient  speed,  and  that  either  party 
be  at  liberty,  on  the  coming  in  of  his 
report,  to  object  to  the  relevancy  or 
admissibility  of  all  or  any  portion  of 
said  testimony.     2   Abb.   Forms   671. 

6.  Order  of  Reference  To  Take  Ac- 

count as   to   Damafjes. 
This  cause  coming  on   to  be  tried  at 
a   special    term    of   this    court,    hd]i    on 


the 


day   of 


18- 


before  J.  J.,  one  of  the  ,iustices  thereof, 
and  it  appearing  tiiat  the  taking  of  an 
account  is  necessary  for  the  informa- 
tion of  the  court  before  ,iudgineiit ; 
thereupon,  on  hearing  counsel  for  tlio 
respective  parties, 

Ordered,  that  it  be  referred  to  "R.  F., 
esq.,  as  sole  referee,  *  to  ascertain 
and  report  (the  amount  of  wharfage 
which  should  be  allowed  to  the  plain- 
tiffs for  the  breach  of  the  covenant  by 
the  defendants,  contained  in  the  grant 
mentioned  in  the  pleadings).  And  for 
such  purpose  he  is  to  ascertain,  etc., 
specif,ving  the  principles  on  which  the 
account  is  to  be  taken).  And  he  is 
to  compute  the  interest  on  such  amount, 
and  state  the  same  in  his  report. 

And  upon  such  report  being  con- 
firmed according  to  the  practice  of  the 
court,  either  party  may  bring  on  the 
cause  for  final  judgment,  2  Abb.  Forms 
671. 

7.     Order  of  Reference  for  Account- 
ing  in   Partnership    Cause. 

(As  in  III,  A,  6,  to  the  *,  continuing) : 
to  take  and  state  an  account  of  all 
dealings  and  transactions  between  the 
plaintiff  and  defendant,  as  partners,  un- 
der the  style  of  A.  B.  &  Co.;  and  for 
the  better  taking  and  stating  of  which 
account  the  parties  are  to  produce  be- 
fore the  said  referee,  under  oath,  all 
books,  deeds,  papers,  and  writings  in 
their  custody,  or  under  their  control, 
relating  thereto;  and  are  to  be  exam- 
ined upon  interrogatories  or  otlierwise, 
as  the  said  referee  shall  direct,  who, 
in  taking  the  said  account,  is  to  make 
all  .just  allowances  to  the  parties  as 
between  themselves;  and  what,  on  the 
balance  of  the  said  account,  shall  ap- 
pear to  be  due  from  either  party  to 
the  other,  is  to  be  paid  as  the  said 
referee  shall  direct;  and  the  referee  is 
at  liberty  to  state  and  report  any  spe- 
cial circumstances,  as  well  as  his  rea- 
sons for  allowing  or  disallowing  any 
allowances  which   may  be  claimed. 

And  it  is  further  ordered,  that  the 
question  of  costs,  as  well  as  all  other 
questions,  are  reserved  until  the  coming 
in  of  the  report  and  hearing  for  fur- 
ther directions.  2  Abb.  Forms  672. 
S.  Order  of  Reference  Preliminary 
to  Judgment  for  Partition. 

On  reading  and  filing  due  proof  by 
the  affidavit  of  AT.  N.  that  the  sum- 
mons (and  complaint)  herein  has  been 
duly  personally  served  within  this  state 
on   all   the  defendants    (except  the  un- 
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known  owners  and  the  defendant  U.  Y., 
a  non-resident,  on  each  of  whom  it  has 
been  duly  served  by  publication),  and 
that  none  of  the  defendants  are  in- 
fants (except  the  defendant  W.  X.), 
and  that  none  of  them  have  demurred, 
or  put  in  any  answer  controverting  any 
material  allegation  of  the  complaint, 
now,  on  motion  of  M.  N.  for  the  plain- 
tiff, and  on  proof  of  due  notice  of 
this  motion  to  the  defendants  who  have 
appeared,  and  after  hearing  0.  P.  (or, 
no  one  appearing)   in  opposition: 

Ordered,  that  it  be  referred  to  E.  F., 

esq.,    of   ,    counselor-at-law,    to 

take  proof  of  the  plaintiff's  title  ana 
interest  in  the  premises  mentioned  in 
the  complaint,  and  of  the  several  mat- 
ters set  forth  in  said  complaint,  and 
to  ascertain  and  report  what  share  or 
part  of  the  said  premises  belongs  to 
each  of  the  parties  to  this  action,  so 
far  as  the  same  can  be  ascertained,  and 
the  nature  and  extent  of  their  re- 
spective rights  and  interests  therein, 
and  an  abstract  of  the  conveyances  by 
which    the    same    are    held. 

(And,  if  a  sale  is  deemed  necessar^y, 
add):  And  said  referee  is  further  di- 
rected to  inquire  and  report  whether 
the  whole  of  said  premises,  or  any  lot 
or  separate  parcel  thereof,  are  so  cir- 
cumstanced that  an  actual  partition 
cannot  be  made;  and  if  he  arrives  at 
the  conclusion  that  a  sale  of  the  whole 
premises,  or  of  any  lot  or  separate  par- 
cel thereof,  will  be  necessary,  then  to 
specify  the  same  in  his  report,  to- 
gether with  the  reasons  which  render 
a  sale  necessary;  and  in  such  a  case, 
that  he  also  ascertain  and  report 
whether  any  creditor  not  a  party  to 
this  action  has  a  specific  lien  by  mort- 
gage, devise,  or  otherwise,  upon  the 
undivided  share  or  interest  of  any  of 
the  parties  in  that  portion  of  the  prem- 
ises which  it  is  necessary  to  sell;  and 
if  he  finds  that  there  is  no  such  spe- 
cific lien  in  favor  of  any  person  not 
a  party  to  the  action,  tliat  lie  further 
inquire  and  rejiort  wiiether  (he  un- 
divided share  or  interest  of  any  of  the 
parties  in  the  premises  is  suDJcct  to 
any  general  lien  or  incumbrance,  by 
judgment  or  decree;  and  that  le  ascer- 
tain and  report  the  amount  due  to  any 
party  to  the  action,  who  has  either  a 
general  or  specific  lien  on  the  jirem- 
ises  to  be  sold,  or  any  i)art  tli'-reof, 
and  the  amount  due  to  any  creditor, 
not  a  party,  who  has  a  general  lien 
on    any    undivided     share     or     interest 


therein,  by  judgment  or  decree,  and  who 
shall  appear  and  establish  his  claim  on 
such  reference.  And  said  referee,  if 
requested  by  the  parties,  or  any  ono 
of  them,  who  appear  before  him  on 
such  reference,  shall  also  ascertain  and 
report  the  amount  due  any  creditor  not 
a  party  to  the  action,  which  is  eitlier 
a  specific  or  general  lien  or  incum- 
brance upon  all  the  shares  or  interests 
of  the  parties  in  the  premises  to  be 
sold,  and  which  would  remain  as  an 
incumbrance  thereon  in  the  hands  of 
the  purchaser. 

(Where  two  or  more  owners  wish 
their  shares  set  off  in  common,  add): 
And  said  referee  is  further  directed 
to  inquire  and  ascertain  whether  the 
premises  are  so  situated  that  the  shares 
of  A.  B.  and  C.  D.  can  be  set  off  to 
them  in  common,  without  any  partition 
or  allotment  as  between  •them,  and 
without  injury  to  tlie  interests  of  any 
of  the  parties,  and  that  he  report  the 
facts,  with  his  opinion  thereon.  2  Abb. 
Forms   526. 

B.     Heferee's  Summons. 

Pursuant  to  an  order  of  reference  in 

this  action,  dated  the  day  of 

18 ,    T,     the     undersigned 


referee  therein  appointed,  summon  you 
to  appear  before  me,  at  my  office.   No 

,    street,    in    the    city 

of ,    on    the   day    of 

next,   at   o'clock    in 

the  noon,  to  attend  a   liearirig 

before  me  of  the  matters  so  referred. 
And    T    direct    that    tliis    summons     bo 

served  at  least days  j)reviou8 

to  the  return  day  thereof. 

Underwriting  on  referee's  summons 
(in    a    partnersliip   cause): 

And  you  are  required  to  bring  with 
you,  and  de|)osit  and  leave  with  im-, 
all  the  partnership  bonks  of  account  of 
the  firm  of  A.  H.  &  Co.;  also,  nil  bills, 
b()?ids,  notes,  contracts,  papers,  and 
documents  of  every  descrijit  ion,  Itelong- 
ing  to  said  corKirtnership,  and  in  your 
possession  or  under  your  control.  2 
Abb.   Forms   074. 

C.  Ordrr  That  linnkH  and  Papers  Br 
Piposilfd  H'ith  lirfcrrr  lirfnrc 
Arrouiiiinij. 

On  reailing  and  filing  the  aflidavit  of 
A.  H..  the  |)laintiff  (or.  on  the  |Mtition 
of   V.   I).,   or,   on    the   certificate    of   (ho 

referee)  herein,  dated  the day 

of  ,   ]H ,   and   on    motion   of 

Nf.  N..  for  the  plaintifiT.  .nnd  on  hear- 
ing 0.  P.,  for   the   defendant    (or,  and 

Vol.  IX 


ii»4t; 


nFrKRf:\rF:s! 


on  proof  of  duo  service  of  iiolu-o  of 
this  motion  nnii  no  oiio  appeiiriii^),  in 
opposition,   ' 

Or.loroil,  tliat  the  dofondaut  Y.  Z., 
within  (four)  ilavs  after  personal  ser- 
vice hereof,  on  said  ilefendant,  or  on 
his  attorney,  proiiuee  before  the  said 
referee,  under  oath,  all  (here  specify 
tiie  writings)  in  liis  custody  or  power, 
relating  to  the  matters  in  question; 
or,  in  default  thereof,  that,  on  the 
referee's  eertilioate  of  such  default,  an 
attachment   issue   to   the   sheriff  of   the 

county    of   ,    to   take    the    said 

defendant  into  custody  and  bring  him 
before  this  court  to  answer  for  the 
contempt.     2  Abb.  Forms  674. 

D.  riaintif's  Schedule  of  Account, 
To  lie  Presented  on  Beference. 
Schedule  and  statement  of  mutual  ac- 
counts between  the  plaintiff  and  de- 
fendant as  partners,  under  the  name 
A.  B.  &  Co.  (since  last  balance  aiui 
settlement    had    between    them    on    the 

(lay  of  ,  18 ). 

(Here  state  items,  e.  g.,  thus): 
A.    B.   in    account   with   Y.   Z.   in    re- 
spect  to   said   partnership   transactions. 

Dr. 
18G2. 

Jan.  1.5. — To  cash  received  at  that 
date  on  partnership  note  of  F.  P. 
and  not  entered  on  firm  books.... 

$ 

May  o. — To  one-half  merchandise  ac- 
count charged  to  account  of  plain- 
tiff  as   appears   by   the   firm    books 

deposited  with  referee   

$ 

Contra.  Cr. 

1862. 

Jan.  1. — By  balance  due  said  A.  B. 
on  settlement  of  partnership  ac- 
counts and  transactions  up  to  date, 
as  appears  by  partnership  books  of 
account  deposited  with  referee.... 

$ 

Interest  thereon  to  date $ 

Feb.  3.— By  cash,  etc .$ 

2  Abb.  Forms  675. 


E.  Verification  of  Plaintiff's  Sched- 
ule of  Account, 

A.  B.,  the  above  named  plaintiff,  be- 
ing duly  sworn,  says  that  the  foregoing 
account,  and  the  said  several  accounts 
and  entries  embraced  in  the  settlement 

of     the     day     of     , 

18 ,    upon     the     yiartnership     books 

herewith  deposited  with  the  referee  in 
this   action,   including   both   debits   and 


credits,  are  <^orrect,  according  to  the 
best  of  deponent's  knowlcdj^c,  inforina- 
fion,  and  belief,  and  this  .deponent  does 
not  know  of  any  error  or  omission  in 
said  account  to  the  prejudice  of  his 
said  copartner,  the  defendant.  2  Abb. 
I'orms  675. 

F.     Beferee's  Ecports. 

1.     Beferee's  Beport  on  Accounting 
in   Partnership   Cause. 

To  the  court  of . 

Pursuant    to    an    order   of   this   court, 

in   this  action,   dated  the  ilay 

of  ,  18 ,  I,  the  undersigned 

referee  report:  *  That  having  been  at- 
tended by  the  attorneys  for  the  several 
])arties  who  appeared  in  this  action,  1 
proceeded  to  a  hearing  of  the  matter 
so  referred.  1  further  report  that  on 
such  hearing,  the  books,  deeds,  papers, 
and  vouchers  of  the  said  partnership 
having  been  produced  before  me,  the 
defendant  rendered  his  (or,  both  parties 
rendered  their  respective)  accounts, 
which  are  hereto  annexed,  and  marked 
Schedule   A. 

II.  That  I  examined  said  defendant, 
and  also ,  concerning  the  trans- 
actions aforesaid,  and  adjusted  a  mu- 
tual account  between  the  plaintiff  and 
defendant,  making  therein  all  just  al- 
lowances, and  striking  a  balance  which 
shows  what  appears  to  be  due  from 
either  party  to  the  other,  which  said 
account  is  hereto  annexed,  and  marked 
Schedule   B. 

III.  That  said  defendant  owes  to 
said  partnership,  at  this  date,  the  sum 

of  dollars,   with   interest   from 

the  day   of  ,    18- , 


per   cent,    per 
dollars, 


at   the   rate   of   

annum,  amounting  to 
which  sum  I   have  allowed. 

IV.  That  the  balance  shown  by  said 
Schedule  B,  after  defendant  has  made 
good  to  said  partnership  said  sum, 
belongs  to  plaintiff  and  defendant  in 
equal  shares  (or,  in  the  following  pro- 
•portions,  stating  them).-  2  Abb.  Forma 
G76. 

2.     Beport   of  Beferee    Preliminary 
to  Judgment  for  Partition. 
To  the  court. 

Pursuant   to   an   order  of  this  court, 

dated    the    day   of    , 

18 ,  whereby  it  was  referred  to  me 

(here  state  the  purport  of  the  order  of 
reference),   I   respectfully   report: 

I.  That  having  been  attended  by  the 
attorneys  for  the  several  parties  who 
appeared  in  the  action,  I  proceeded  to 
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a  tearing  of  tlie  matters  so  referred 
(and  if  the  order  contemplated  a  sale, 
add:  after  having  caused  a  notice  to 
be  published  as  required  by  law,  for 
all  general  lien  creditors,  by  judgmeut, 
decree,  or  otherwise,  on  the  undivided 
share  or  interest  of  any  of  the  parties 
in  the  premises,  to  produce  to  me  proof 
of  their  respective  liens  and  incum- 
brances, together  with  satisfactory  evi- 
dence of  the  amount  due  thereon,  and 
to  specify  the  nature  of  such  incum- 
brances, and  the  dates  thereof  re- 
spectively). 

II.  That  on  such  hearing,  I  took 
proof  as  to  the  material  allegations  in 
the  complaint,  and  find  the  same  are 
true. 

III.  The  following  is  an  abstract  of 
the  conveyances  by  which  the  premises 
described  in  the  complaint  are  held 
(here  enumerate  them  as  in  full  ab- 
stract of  title). 

IV.  The  respective  rights  and  in- 
terests of  the  several  parties  in  the 
premises  at  this  date  are  as  follows 
(designating  them,  e.  g.^  thus): 

The  plaintiff  A.  B.  and  the  defend- 
ant W.  X.  are  each  entitled  to  one 
undivided  fourth  part  thereof. 

The  defendants  W.  Z.  and  Y.,  his 
wife,  are  entitled  to  one  undivided 
fourth  part  thereof  in  right  of  the 
said  Y. 

The  defendant  U.  V.,  as  widow  of 
the  said  V.,  deceased,  is  entitled  to  a 
dower  right  in  one  undivided  fourth 
thereof;  and  the  said  W.  V.  and  Y.  V. 
arc  each  entitled  to  one  undividcil 
eighth  part,  subject,  however,  to  the 
dower  of  U.   V.,   their   said   mother. 

The  estate  is  in  the  parties,  in  fee, 
subject  to  the  marital  and  dower  in- 
terests as  appear  above. 

V.  That  the  premises  described  in 
the  complaint  are  so  circumstanced  that, 
in  my  opinion,  a  i»artition  thereof  can 
bo  made  without  material  injury  to 
the  rights  or  interests  of  the  sev- 
eral owners  thereof;  and  that  a 
partition  of  such  premises  would 
be  more  advantageous  to  such  owners 
than  a  sale  thereof  (or,  wlu-re  a  sale 
is  necessary,  say,  cannot  be  made  with- 
out great  injury  and  prejudice  to  tlie 
owners  thereof.  The  [)rpmiseH  consist 
of  a  city  lot,  which  is  twenty-five  feet 
by  one  liundred,  and  cannot  be  divided 
without   great   loss). 

(Wliere  a  sale  is  necensary.  state  spe- 
cific liens,  e.  g.,  thus):  VI.  That  I  have 


caused  the  necessary  searches  to  be 
made,  and  1  find  that  two  creditors, 
neither  of  them  a  party  to  this  action, 
and  no  others,  have  any  specific  lieu 
by  mortgage,  devise  or  otherwise,  upon 
the  undivided  share  or  interest  of  auv 
of  the  parties  in  the  premises;  and 
that   those  two  creditors  are  Q.  R.,   of 

■,  and  S.  T..  of ,  whose 

liens  are  as  follows  (stating  particu- 
lars as  in  a  full  abstract  of  title). 

(Where  a  sale  is  necessarv,  state  also 
general  liens,  or  that  there  arc  none, 
e.  g.,  thus):  VII.  That  there  is  no 
other  general  lien  or  incumbrance  by 
judgment  or  decree  upon  the  undivided 
share  or  interest  of  either  of  the  par- 
ties in  the  premises.  And  no  creditor, 
not  a  party  to  this  action,  having  any 
general  lien  on  any  undivided  sliare  or 
interest  in  the  premises,  by  judgment  or 
decree,  appeared  before  me  on  the  said 
reference,  to  establish  his  claim  in  pur- 
suance of  the  notice  published  by  me, 
except  as  aforesaid.  2  Abb.  Forms 
528. 


REFORMATION. 

I.  Bill  for  Reformation  of  Conveyance, 

1047 

II.  Complaint  for  Reformation,  10+8 

CKOSSKEFKKENCES: 
Bonds : 

Complaint  on  Bond  for  Stay  of  Pro- 
ceedings, for  Reformation  and 
Judgment  on  Bond. 

RESCI.S.SION    AND   CANCELLATION: 

Bill  To  Cancel  or  To  Rectify  and  Re- 
form Agreements,  Bonds  and  Otli-.T 
I  nstruments. 

I.    Bill  for  Reformation  of  Conveyance. 
Correcting  Boundary, 
iiunibly    ciiiiiplaiiiing,    showetli      unto 
your   honors,   tlie   plaintiff: 

1.  That    on    tlie    day     of 

,  1S6 — ,  the  defendant  oxecutrd 

and  delivered  to  the  plaintiff,  under 
his  liand  and  seal,  a  deed,  of  which  the 
following  is  a  copy  (give  a  copy,  con- 
taining, for  examjile,  tiic  following  de- 
scription of  the  premiHCH  convyyctl.  All 
that  certain  lot,  etc.,  beginning  at  n 
point,    etc.,    running     therron     i-asterly 

along    A.    striM't    —    feet,    tlii-nci' 

Koufhi-rly  along  H.  street feor, 

thence     westerly    and      parnllel     to     C 

street   feet,    thence   Boutherl.t 

and  parallel  to  1).  utreef  feet, 

to   the    place   of   beginning). 

2.  That    the  deHcrijition   th<'r<>in   giv- 
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en  of  the  proinisos  intoiulod  to  ho  con- 
veyed was  erroneous,  and  in  fact  does 
not  describe  any  promises  whatever; 
that  the  word  "southerly,"  as  last 
used  in  said  description,  was  inserted 
by  mistake  of  the  jiarties  to  said  deed 
(or  otherwise,  or  if  fraud  is  relied  upon, 
the  circumstances  of  it  should  be  spe- 
cifically stated),  instead  of  the  word 
"northerly,"  which  should  have  boon 
used  instead  thereof;  and  that  in  order 
to  make  said  deed  pass  any  premises 
whatever  to  the  plaintiff,  and  to  make 
it  conform  to  the  actual  intention  of 
the  parties,  it  is  necessary  that  the 
said  description  should  be  rectified  and 
reformed  by  substitutin*;  the  word 
"northerly""  for  the  word  "southerly," 
where  the  latter  word  is  last  used  there- 
in (or  say,  so  as  to  read  as  follows, 
and  insert  description  in  full  as  cor- 
rected). 

3.  That  the  plaintiff  has  paid  to  the 
defendant  for  the  said  premises  the  con- 
sideration expressed  in  said  deed. 
(Praver  that  the  deed  may  be  reformed, 
etc.)"  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   1996. 

n.  Complaint  To  Reform  a  Convey- 
ance by  Correcting  Mistake  in 
Boundary. 

I.      That     on     the   day    of 

,  18 ,  the  defendant  ex- 
ecuted and  delivered  to  the  plaintilf, 
under  his  hand  and  seal,  a  deed,  of 
which  the  following  is  a  copy:  (give 
copy  of  deed,  containing,  for  example, 
the"  following  description  of  premises 
conveyed:  All  that  certain  lot,  etc.,  bo- 
ginning  at  a  point,  etc.,  running  thence 
easterly   along  A.  street feet, 


thence  southerly  along  B.  street  ■ 

feet,    thence    westerly    and    parallel    to 

C.    street    feet,    and    thence 

southerly    and    parallel    to     D.     street 
feet    to    the    place   of   begin- 


ning). 

11.  That  the  description  therein  giv- 
en of  the  premises  intended  to  be  con 
vcyed  thereby  was  erroneous,  and  in 
fact  does  not  describe  any  premises 
whatever;  that  the  word  "southerly," 
as  last  used  in  said  description,  was 
inserted  by  mistake  of  the  parties  to 
said  deed  (or  otherwise;  and  if  fraud 
is  relied  on,  the  circumstances  of  it 
should  be  specially  stated)  instead  of 
the  word  "northerly."  which  should 
have  been  used  instead  thereof;  and 
that  in  order  to  make  said  deed  pass 
any  premises  whatever  to  this  plaintiff, 


and  to  make  it  conform  to  the  actual 
intentions  of  the  parties,  it  is  necessary 
that  the  said  description  should  bo 
amended  by  substituting  the  word 
"northerly"  for  tlie  word  "souther- 
ly," where  the  latter  word  is  last  used 
therein  (or  say,  amended  so  as  to  road 
as  follows,  and  insert  description  in  full 
as   amended). 

111.  That  the  plaintiff  has  paid  to 
the  defendant  for  the  said  premises  tho 
consideration  expressed  in  said  deed. 

Wherefore,  this  plaintiff  demands 
judgment  that  said  deed  be  reformed  as 
aforesaid,  and  for  the  costs  of  this 
action.     1    Abb.   Forms   586. 


REJOINDER. 

I.  Rejoinders,   1048 

A.  By  IVay  of  Traverse,  1048 

B.  Notice  To  Quit,  1049 

II.  Surrejoinder,  1049 

III.  Rebutter,  1049 

CEOSS-REFERENCES: 
Arraignment  and  Plea: 

Rejoinder,   General   Form. 
Demurrer: 

Special  Demurrer  to  Rejoinder; 
Special   Demurrer   to   a   Surrejoinder. 
Fraud  and   Deceit: 

Rejoinder,    Denial    of    Fraud    in    Ob 
taining  Judgment. 
Infants : 

Rejoinder,    Traverse    of    Infancy     in 
Replication   to  Plea   of  Statute  of 
Limitations; 
Rejoinder,   Denial    of   Ratification    of 

Contract; 
Rejoinder,  Denial  That  Goods    Were 
Necessaries. 
Issues  in  Pleading  and  Practice: 

Rejoinder,    Similiter. 
Liberum  Tenementum: 

Rejoinder  to   Replication,   Notice   To 
Quit. 
Limitation  op  Actions: 

Rejoinder   to   Replication   to   Plea   of 
Statute  of  Limitations. 
Replevin  : 

Rejoinder  by  Plaintiff  in  Replevin. 
Trespassing  Animals: 

Rejoinder,    That    Cattle    Escaped   by 
Defect   of  Fences. 
I.    Rejoinders. 

A.     Ecjoinder    by    Way    of    Traverse, 

Denial     of     Obtaining     Release 

Unfairly. 

And    the    said    defendant,    as    to    the 

said    replication    of    the    said    plaintiff 
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to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plaintiff 
ought  not  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him  the  said  defendant,  be- 
cause he  says  that  the  said  deed  of  re- 
lease in  the  said  (second)  plea  men- 
tioned was  had  and  obtained  fairly, 
and  not  by  the  fraud  or  covin  of  the 
said  defendant,  in  manner  and  form 
as  the  said  plaintiff  hath  above  in  his 
said  replication  in  that  behalf  alleged. 
And  of  this  he  the  said  defendant  puts 
himself  upon  the  country,  etc.  Burr. 
App.    391,    §720;    3    Chit."  PI.    1223. 

B.  Bejoinder  to  Heplication  of  De- 
mise to  Plaintif,  Notice  to 
Quit. 

And  the  said  defendant,  as  to  the 
said  replication  of  the  said  plaintiff' 
to  the  said  (second)  plea  of  the  said 
defendant,  says  that  the  said  plaintiff 
ought  not  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him  the  said  defendant,  be- 
cause he  says  that  he  the  said  defend- 
ant, after  the  making  of  the  said  de- 
mise, in  the  said  plea  in  bar  men- 
tioned, and  whilst  the  said  plaintiff' 
was  possessed  of  the  said  place,  in 
which,  etc.,  under  and  by  virtue  of 
the  said  demise,  as  tenant  thereof  to 
the    said    defendant;    and    half   a   year 

before   the  day   of  , 

in  the  year,  etc.,  to-wit,  on,  etc.,  at, 
etc.,  gave  due  notice  to,  and  then  and 
there  required  the  said  plaintiff  to 
quit  and  deliver  up  the  possession  of 
the  said  demised  premises,  with  the 
appurtenances,  unto  him  the  said  de- 
fendant,  on   the   said  day    of 

-,  then   next  following;   and  by 


means  thereof  afterwards,  and  before 
the  said  time  when,  etc.,  to-wit,  on 
the  day  and  year  last  aforesaid,  the 
said  tenancy  and  the  estate  and  inter- 
est of  the  said  plaintiff  in  the  said 
demised  premises,  and  the  said  plafo 
in  which,  etc.,  with  the  appurtenances, 
wholly  ended  and  determined,  to-wil, 
at,  etc.,  aforesaid;  and  thi-reupon  he 
the  said  defendant,  after  the  said  ten- 
ancy was  so  ended  and  determined  ns 
aforesaid,  to-wit,  at  the  said  several 
times  when,  etc.,  entered  into  the  said 
dwelling  house  in  which,  etc.,  and  com 
mitted  the  said  supposed  trespasses  in 
the  introductory  part  of  the  said  sec- 
ond   plea    mentioned,    as    ho     lawfully 


might  for  the  cause  aforesaid,  to-wit, 
at,  etc.,  aforesaid.  And  this  he  the 
said  defendant  is  ready  to  verify. 
■\Vherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof 
against  the  said  defendant.  Burr.  App. 
392,  §723;  3  Chit.  PL  1232;  Yates' 
Forms  736. 

II.  Surrejoinder  That  Notice  To  Quit 

"Was  'Waived. 
And  the  said  plaintiff,  as  to  th« 
said  rejoinder  of  the  said  defendant 
to  the  said  replication  of  the  said 
plaintiff  to  the  said  (second)  plea  of 
the  said  defendant,  saith  that  he,  by 
reason  of  anything  by  the  said  de- 
fendant in  that  rejoinder  above  al- 
leged, ought  not  to  be  barred  from 
having  or  maintaining  his  aforesaid 
action  thereof  against  the  said  defend- 
ant, because  he  says  that  after  the 
giving  of  the  said  notice  in  the  said 
rejoinder  mentioned,  and  before  the 
expiration  of  the  said  tenancy,  to-wit, 
on,  etc.,  at,  etc.,  aforesaid,  the  said 
defendant  waived,  relinquished  and 
abandoned  the  said  notice,  and  then 
and  there  assented,  and  agreed  with 
the  said  plaintiff  to  the  continuance 
of  the  said  tenancy  in  the  said  repli 
cation  mentioned;  and  the  said  ten- 
ancy did  continue  from  thenceforth, 
until,  and  at  and  after  the  said  time 
when,  etc.,  to-wit,  at,  etc.,  aforesaid. 
And  this  he  the  said  plaintiff  is  ready 
to  verify.  Wherefore,  as  before,  he 
prays  judgment  and  his  damages  by 
him  sustained,  on  occasion  of  the  com- 
mitting of  the  said  trespasses,  to  bo 
adjudged  to  him,  etc.  Burr.  App.  393, 
§727;   3   Chit.  PI.   1235. 

III.  Eebutter    by    Way   of   Traverse 

Denjring  Notice  To  Quit. 
And  tlie  said  dofc-ndant,  as  to  the 
said  surrejoinder  of  the  said  plaintilT, 
to  the  said  rejoinder  of  the  said  de- 
fendant to  the  said  replication  to  the 
said  fsecond)  plea  nf  tlw  said  defend- 
ant, saith  that  the  said  jdainliff  ought 
not,  by  ri-ason  of  anything  by  him  In 
that  surrejoinder  alleged,  (o  have  or 
maintain  his  aforesaid  action  against 
him,  in  respect  of  the  said  mippose.i 
trespasses  in  the  introductory  part  of 
thf  said  (secoud)  plea  mentioned,  be- 
cause ho  nnith  that  the  said  def-ndant 
did  not  waive,  relinqnisli  or  abandon 
the  said  notice,  or  nsMont  or  BKrce  with 
the  said  plaintiff  to  the  continuance  of 
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B. 

in. 

A. 
B. 


th»  Mid  t«nRnry  in  th«  said  replica- 
tion mentioned,  uor  did  the  same  con- 
tinue in  iimnncr  and  form  as  the  said 
plaintiff  hath  above,  in  his  said  siirre- 
joindor,  in  that  behalf  alleged.  And 
of  this  the  said  defendant  jnits  him- 
self upon  the  country,  etc.  Burr,  App. 
394,  §72S;  3  Chit.  PI.  1236. 

BELEASE. 

I.  Pleas,  1050 

A.  In    Assumpsit,    1050 

B.  Flta,    Hcleasc    of    Parti/    Jointly 

Liable,    1050 

II.  Answers,  1050 
A.     Answer  Setting   Up  Eelease,  1050 

Supplemental    Jnsiver,    Discharge 
Since  Continuance,   1051 
Keplications,  1051 
Ihl   Way  of  Traverse,  1051 
Ixihdsc'  Obtained  by  Fraud,  1051 
CROSS-REFERENCES: 
Account  and  Accounting  : 
Decree,  Release  To  Stand  as  to  Sums 
Received,  and  Account  Stated. 
Oo\'ENANT,  Action  of: 

Plea  of  Release. 
Plea  in  Equity: 

Plea  of  Release  (conclusion  of). 
Rejoinder: 

Rejoinder  by  Way   of  Traverse,  De- 
nial  of  Obtaining  Release  Unfair- 

I.    Pleas. 

A.     In  Assumpsit. 

And  the  said  C.  D., 
this  suit,  b}'  A.  &  R., 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  because  he  says,  that  after  the 
making  of  the  said  several  promises 
and  undertakings  in  the  said  declara- 
tion mentioned,  and  before  the  com- 
mencement of  this  suit,  to-wit,  on  the 
day  of  ,  in  the  year 


defendant    in 
his   attorneys, 


(the  date  of  the  release),  at, 

etc.  (the  venue),  aforesaid,  the  said 
plaintiff,  by  his  certain  writing  of  re- 
lease, sealed  with  his  seal,  and  now 
shown  to  the  said  court  here,  the  date 
whereof  is  the  day  and  year  last  afore- 
said, did  remise,  release,  and  forever 
quit  claim  unto  the  said  defendant,  his 
heirs,  executors  and  administrators,  the 
said  several  promises  and  undertakings 
in  the  said  declaration  mentioned,  and 
each  and  every  of  them,  and  all  sum 


and  sums  of  money,  then  due  and  owing, 

or  tlienafter  to  become  due,  together 
with  all  and  all  manner  of  action  and 
actions,  cause  and  causes  of  action, 
suits,  bills,  bonds,  writings  obligatory, 
debts,  (lues,  duties,  reckonings,  accounts, 
sum  and  sums  of  money,  judgments, 
executions,  damages  and  demands  what- 
soever, both  at  law  and  in  equity,  or 
otherwise  howsoever,  which  he,  the  said 
plaintiff,  then  had,  or  which  he  should 
or  might  at  any  time  thereafter  have, 
claim,  allege  or  demand  against  the 
said  defendant,  for  or  by  reason  or 
means,  etc.  (giving  the  language  of  the 
release),  as  by  the  said  deed  or  writing 
of  release,  reference  being  thereunta 
had,  will  fully  appear.  And  this  he, 
the  said  defendant,  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  etc. 

A.   &  R.,   defendant's  attorneys. 
Burr.  App.  355,  §646;  3  Chit.  PI.  930. 

B.  Plea,  Belease  of  Party  Jointly 
Liable. 

"And  the  said  defendant.  Rice,  comes 
and  defends  the  wrong  and  injury 
when,  etc.,  and  says,  actio  non,  be- 
cause he  says  that  after  the  making 
of  the  said  promises  in  said  declara- 
tion mentioned,  the  said  plaintiffs,  by 
J.  B.  Webster,  their  attorney,  in  that 
behalf  duly  authorized,  executed  their 
certain  release,  under  their  hands  and 
seals  (with  other  persons  therein 
named),  which  release  is  now  to  the 
court  here  shown,  in  the  words  and 
figures  following:  (copy  of  agreement 
releasing  one  and  attempting  to  ex- 
cept other  from  release)." 

Whereby  the  said  plaintiffs  released 
the  said  Rice  from  his  liability  on  the 
said  promises;  and  the  said  defendant. 
Rice,  avers  that  the  said  Wiley  did 
make  a  good  title  to  the  said  farm 
therein  mentioned  in  said  release  to 
said  Carter  &  Fenno,  free  and  clear 
of  all  right  to  dower  and  incumbrance; 
and  this  said  Rice  is  ready  to  verify; 
wherefore  he  prays  judgment,  etc.  Rice 
f.  Webster,  18  111.  331. 

U.     Answers. 

A.     Ansvjer  Setting  Up  Belease. 

That  after  making  the  contract   (or, 

other     instrument)      and     the     alleged 

breach    thereof    (or,    after    committing 

the   said   supposed   grievances),   in   the 

J  complaint  mentioned  (or,  in  the 
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cause  of  action  in  the  couiplalnt  men- 
tioned),   and    before    this    action,    to- 

wit,  on  the  day  of , 

18 ,   the  plaintiff   (or,  the  plaintiffs 

jointly,  or,  A.  B.,  one  of  the  plain- 
tiffs), in  consideration  of  ,  by 

deed,  released  this  defendant  from  the 
claim  set  up  in  the  complaint  (or,  ex- 
ecuted to  this  defendant  a  release,  of 
which  the  following  is  a  copy: 
giving  copy).     2  Abb.  Forms  35. 

B.  Supplemental  Answer  of  Belease 
and  Discharge  Since  Last  Con- 
tinuance. 

"Exhibit    'C 

"Now  comes  the  defendant  by  its  at- 
torneys, by  leave  of  the  court  first  ob- 
tained, and  files  this  its  supplemental 
answer,  and  avers  and  shows  that  here- 
tofore, to-wit:  On  the  29th  day  of 
March,  A.  D.  18S0,  and  since  the  last 
trial  of  this  cause,  the  plaintiff  James 
A.  Seehorn,  has  made  and  delivered  to 
this  defendant,  for  a  valuable  consid- 
eration, a  full  release,  discharge,  and 
satisfaction  of  all  claims  and  demands, 
of  every  name  and  kind,  between  this 
plaintiff  and  the  defendant,  and  espe- 
cially a  full  release,  discharge,  and 
satisfaction  of  all  claims  and  demands 
averred  in  this  amended  complaint  of 
plaintiff  on  file  in  this  court  in  this 
cause. 

"Wherefore,  defendant  prays  that 
this  action  be  dismissed."  Seehorn  v. 
Big  Meadows  &  B.  W.  Road  Co.,  GO  Cal. 
242. 

III.     Eeplications. 

A.  Eeplication   by    Way   of   Traverse 

to  Pica  of  Release. 
And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says,  that 
the  said  plaintiff,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof,  against  the  said 
defendant,  *  because  he  says,  that  the 
said  supposed  writing  of  release  in  thfl 
said  (last)  plea  mentioned,  was  not, 
nor  is  the  deed  of  him,  tiie  said  plain- 
tiff. And  this  he  prays  may  be  in- 
quired of  bv  the  country,  etc.  Burr. 
App.  377,  §680;  3  Chit.  V\.  1158. 

B.  Jirplirntion    to    Plea    of    Belease 

OhIfiJncd  by  Fraud. 
(As    in    H,    A,    to    the    *.    and    then 
as   follows):   because   he  says,   that  the 
said  supposed  writing  of  release  in  tho  | 


said  plea  mentioned,  was  had  and  ob- 
tained from  him,  the  said  plaintiff,  by 
the  fraud  and  covin  of  the  said'  de- 
fendant, to-wit,  at,  etc.  (venue)  afore- 
said. And  this.  etc.  (Conclude  with 
verification).  Burr.  App.  382.  §697: 
3  Chit.  PI.  1158.  »    •       . 

RELIEF.  — See  Prayer  for  Relief. 

REMAINDERS.— See  Life  Estates  and 
Remainders. 
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1031 

II.  Remittitur  From  Appellate  Court, 

With  Costs,   lu53i 

III.  Remittitur  From  Appellate  Court 

With  Costs  and  Damages,  1053 
CROSS-REFERENCES: 
Appeals  : 

Notice   of   Filing   Remittitur. 
Judgment  Records: 

Judgment    Record    of    Entry    of    Re- 
mittitur From  Supreme  Court  (Af- 
firmance). 
Mandate: 

Mandate,      United     States     Supreme 

Court  to  State  Court; 
Mandate,    Appellate    Court    to    Com- 
mon Pleas; 
Mandate    From     United     States    Su- 
preme Court   to   District  Court; 
Mandate   of   Stnfo    Sn[)ri'iiio   Court. 

I.    Remittitur  From  Appellate  Court. 

Pleas  before  the  .justices  of  the  su- 
preme  court   of  the  state  of , 

at  the  capitol  in  the  city  of  , 

on    the   day    of   ,    iu 

the    year    of    our    Lord    one    thousand 

eight  hundred  (tlie  day  given 

by   the  last  continuance). 

Witness,  ,  esquire, 


Chief    Justice. 


■,  clerk. 


Tho  people  of  the  slate  of 
have  sent  to  their  justices  of  their 
court  (of  common  pleas)  their  writ 
close  in  these  words,  to-wit; 

The  (people  of  the)  stute  of 

to  our  justices  of  our  court  of  (conj- 
mon  pleas)  greeting:  Because,  etc. 
(here  copy  the  writ  of  error  and  al- 
lowance indorsed  thereon,  and  pro 
cee'l  as  follows) :  At  which  <lny,  by 
virtue  of  the  naid  writ,  the  traniirript 
of  the  record  of  the  judgment  (or, 
final  determination),  aforesaid,  in  the 
plaint    aforesaid,    and    all    thing«4    con- 
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coruiug  the  same,  are  brought  before 
tht>  justices  of  the  supremo  court,  in 
a  cortniu  hchodnle  with  the  said  writ 
annexed,  avoordiug  to  the  exigency  of 
the  8aid  writ;  which  said  schedule  is 
in  the  words  and  ligures  following,  to- 
wit:  (insert  the  return  to  the  writ  with 
the  schedule  containing  the  transcrijit, 
and   then  proceed  as  follows): 

And   thereupon,   conies   here   into   the 
said    supremo    court    at    the    capitol    in 

the  city   of  (or,  according  to 

the  place  where  the  court  may  be  sit- 
ting at  the  return  of  the  writ  of  error), 
the  said  C.  D.  in  his  proper  person  (or 
by  G.  H.,  his  attorney;  or  if  an  in- 
fant, by  G.  H.,  his  guardian);  and 
prays  a  day  to  assign  error  or  errors  in 
the'  record  (or,  final  determination), 
and  proceedings  aforesaid;  whereupon 
a  day  is  given  to  him  by  the  court 
here,  to  assign  errors  in  the  record  (or, 
final  determination)  aforesaid,  until  the 

ilay    of    next,    etc., 

here    (or,   at   the  in   the   city 

of  ,  or  according  to  the  place 

where  the  court  shall  sit  on  the  dies 
datus). 

Pleas  before   the  justices  of  the  su- 
preme court  of  the  state  of  , 

at   the  capitol  in   the  city  of  ■ 

(or,  according  to  the  place  where  the 
court  shall  sit  on  the  dies  datus),  on, 
etc.    (the  dies   datus). 

Witness, ,  esquire, 

Chief  Justice. 
,  clerk. 


At  which  day  come  here  into  the 
said  supreme  court,  as  well  the  said 
C.  D.  in  his  proper  person  (or,  by  G. 
H.,  his  attorney;  or,  by  G.  H.,  his 
guardian;  as  the  case  may  be),  as  the 
said  A.  B.,  in  his  proper  person  (or, 
by  E.  F,,  his  attorney);  and  says,  that 
in  the  record  and  proceedings  afore- 
said, and  also  in  giving  the  judgments 
(or,  final  determination)  aforesaid, 
there  is  manifest  error  in  this,  that  the 
declaration  aforesaid,  and  the  matters 
therein  contained,  are  not  sufficient  in 
law,  for  the  said  A.  B.  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him  the  said  C.  D.:  And  also, 
there  is  error  in  this,  that  the  judg- 
ment (or,  final  determination)  afore- 
said, by  the  record  aforesaid,  appears 
to  have  been  given  for  the  said  A.  B. 
against  the  said  C.  D.;  whereas,  by  the 
law  of  the  land,  the  said  judgment 
ought  to  have  been  given  for  the  said 
C.  D.  against  the  said  A.  B.:  And  the 


said  C.  D.  prays,  that  the  judgment  (or, 
final  determination)  aforesaid,  for  the 
e-rors  aforesaid,  and  for  other  errors 
in.  tho  said  record  and  proceedings  be- 
ing, may  be  reversed,  annulled,  and 
altogether  holden  for  naught;  and  that 
he  may  be  restored  to  all  tilings  which 
ho  halh  lost  by  occasion  of  the  said 
judgment  (or,  final  determination),  etc. 
And  hereupon,  afterwards,  to-wit,  on 

the   ilay  of  ,  in   tne 

year  of  our  Lord  one  thousand  eight 
hundred  and  (the  day  of  fil- 
ing the  joinder  in  error),  the  said 
A.  B.,  by  E.  F,,  his  attorney,  cornea 
here  into  court,  and  says,  that  there 
is  no  error  either  in  the  record  and 
proceedings  aforesaid,  or  in  giving  t!ie 
judgment  (or,  final  deterniinatiou) 
aforesaid;   and  he   prays   that   the   said 

supreme  court  of  tlie  state  of  , 

now  here,  may  proceed  to  examine  as 
well  the  record  and  proceedings  afore- 
said, as  the  matters  aforesaid  above 
assigned  for  error;  and  that  the  judg- 
ment (or,  final  determination),  in  the 
manner  aforesaid  given,  may  be  in  all 
things  afiirmed,  etc.  But  because  the 
said  supreme  court  before  the  afore- 
said justices  thereof,  now  here,  are  not 
yet  advised  what  judgment  to  give  of 
and  upon  the  premises,  a  day  is  there- 
fore given  to  the  parties  aforesaid, 
here  (or,  if  the  next  sitting  of  the 
court  will  be  at  a  different  place,  omit 
the  word,  here;  and  instead  tliereof  in- 
sert,  at  the  capitol  in  the  city  of 
),    on     the     day     of 


next  (or,  instant),  before  the 
same  court,  to  hear  judgment  there- 
uj>on;   for  that  the  said  supreme  court 

of   the   state   of  ,   here,   is   not 

yet   advised   thereof,   etc. 

At  which  day,  come  here,  into  the 
said  supreme  court,  as  well  the  said 
C.  D.  by  G.  H.,  his  attorney,  as  the 
said  A.  B.  by  the  said  E.  F.,  his  at- 
torney: Whereupon,  all  and  singular 
the  premises  being  seen,  and  by  the 
said  court  now  here  fully  understood, 
and  as  well  the  record  and  proceedings 
aforesaid,  and  the  judgment  given  in 
form  aforesaid,  as  the  matters  afore- 
said by  the  said  C.  D.  above  for  error 
assigned,  being  by  the  said  court,  now 
here  diligently  examined  and  inspected 
and  due  and  mature  deliberation  being 
thereupon  had;  it  appears  to  the  said 
supreme  court,  here,  that  there  is  no 
error,  either  in  the  record  and  pro- 
ceedings   aforesaid,    or    in    g'ving     tho 
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judgment  (or.  final  determination) 
aforesaid:  Therefore  it  is  considered,  by 
the  said  supreme  court,  that  the  judg- 
ment (or.  final  determination)  afore- 
said, in  form  aforesaid  given,  be  in 
all  things  affirmed,  and  stand  in  full 
force  and  eff'ect,  the  said  causes  and 
matters  above  for  error  assigned  and 
alleged,  in  any.  wise  notwithstanding, 
etc. 

It  is  further  considered  by  the  said 
supreme  court,  here,  that  no  costs  be 
allowed  to  either  party  in  this  court  as 
against  the  otlier:  Whereupon  the  rec- 
ord and  proceedings  of  the  justices  of 
the  supreme  court,  before  them  had  in 
the  premises,  are  remitted  by  the  said 
justices,  here,  to  the  (court  of  com- 
mon pleas)  before  the  aforesaid  jus- 
tices   thereof,    at    the in   the 

city  of  (or,   according  to  the 

place  where  the  court  shall  sit,  at  the 
next  term  after  the  remittitur  is  sent) 
according  to  tlie  form  of  the  statute  in 
such  case  made  and  provided,  in  order 
that  such  proceedings  may  be  there- 
upon had,  as  well  for  execution  as 
otherwise,  as  may  be  agreeable  to  law 
and  justice.  Burr.  App.  432,  §833a; 
2  Humphrey's  Prec.  1181. 

II.  Remittitur  From  Appellate  Court 
With  Costa. 
(As  in  last  form,  to  and  including 
the  words,  "And  it  is  further  consid- 
ered," and  then  as  follows:)  by  the 
said  supreme  court,  here,  that  the  said 
A.   B.    recover   against   the   said   (,'.   D., 

'  dollars,  by  the  supreme  court, 

here,  adjudged,  to  the  said  A.  B.,  and 
with  his  assent,  according  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  for  his  costs  and  charges 
which  ho  hath  expended  about  his  de- 
fense on  the  prosecution  of  the  said 
writ  of  error:  Whereupon  the  record 
and  proceedings,  etc.  (as  in  last  form 
to    the    end).      Burr.    App.    •13-1,    §S33b. 

in.  Remittitur  From  Appellate  Court 
With  Costs  and  Damages. 
(As  in  last  form,  to  and  including 
the  words,  "on  the  prosecution  of  the 
said  writ  of  error,"  and  then  as  fol- 
lows):   And    also    dollars    for 

his  damages  for  the  delay  and  vexation 
which  he  hath  sustained  on  prftence  of 
the  prosecution  of  the  said  writ  of  er- 
ror: Whereupon  the  record  and  pro- 
ceedings, etc.  (as  in  last  form,  to  the 
end).  Burr.  App.  434,  §833c;  L'  Humph. 
Prec.  1181. 


REMOVAL  OF  CAUSES. 

I.  Notice  of  Motion,  1053 

II.  Order  To  Show  Cause,  1053 
ni.     Petition  for  Removal,  1054 

IV.  Security    Offered     by    Petitioner, 

1054 

V.  Notice  of  Offer  To  Bo  Endorsed  on 

Bond,  1055 

VI.  Order  Removing  Cause  to  United 

States  District  Court,  lu55 

I.     Notice  of  Motion  for  Removal  of 
Cause. 

Take  notice,  that  upon  tiie  petition 
and  appearance  of  the  defendant  of 
which  a  copy  is  hereto  annexed,  and 
which  were  on,  etc.  (or,  upon  the  peti- 
tion a  copy  of  which  is  hereto  annexed, 
and  which,  together  with  the  petition- 
er's appearance  herein  already  served 
on  you,  was  on,  etc.)  filed  in  this 
court,  and  upon  the  bond  of  the  peti- 
tioner and  his  sureties  (or,  the  bond 
on  behalf  of  the  potilionor)  a  copy  of 
which  is  also  annexed,  this  court  will 
be  moved  at  a  special  term  thereof  to 

be  held  at  ,  on  ,  that 

the  petition  be  granted,  and  the  cause 
be  removed  to  the  district  court  men- 
tioned in  the  petition,  and  that  this 
court  accept  the  surety  offered  and 
proceed  no  further  herein  (and  that 
the  bail  taken  from  the  petitioner  in 
this  court  shall  be  discharged),  and  for 
such  other  or  further  relief  as  niiiy  bo 
just. 

(D.Tto.)  (Signature.) 

(Address.) 
2   Abb.   Forma  653. 

IT.     Order  To  Show  Cause  on  Motion 
To  Remove  Caucc. 

The  defendants  having  this  day  en- 
tered their  appearnnci'  in  this  cause, 
and  at  tlie  same  time  filed  n  pofifion 
Iiraying  for  n  removal  of  this  art  ion 
to  the  district  court  of  the  United 
States  for  the  southern  district  of  N<'w 
Vork,  pursuant  to  the  Act  of  Congress 
of  the  I'nifod  States  in  such  cano  pro- 
vided, and  offered  tlio  Burrty  n»  there- 
in provided,  by  a  bond  now  filed;  it  is 
ordered  that  the  plaintiffs  Bhow  cauco 
on  ,  at o'clock  in  tho 


noon,    at    a    sporinl    term    of 

this  court,  to  be  held  nt .  why 

the    prayer  of  the   said    petition   nhould 
not   be  grnntc'l       "    ^ 'h.   Form-'   WJ. 
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III.     Petition  for  Removal  Into  United 

States  District  Court. 
To    tlip    court. 

I.  The    petition    of   sliowa 

that  an  action  has  been  brought  in 
this  court  ngainst  tlie  potitionor  (and 
others)  by  tlio  plaintift*  abovo  named. 

II.  That  this  action  is  brou;;;lit  uj>on 
the  following  cause  (here  the  nature 
of  the  cause  of  action  should  bo  stated 
sufficiently  to  enable  the  court  to  see 
that  it  cannot  form  an  exception  to 
the  general  rule). 

III.  That  the  matter  in  dispute  ex- 
ceeds the  sum  of  dollars  ex- 
clusive of  costs,  as  appears  by  (here  re- 
fer to  complaint  or  summons,  and  if 
the  demand  is  unliquidated,  state  facts 
supporting  the  allegation  as  to  its 
amount). 

(Where  the  defendant  is  an  alien.) 

IV.  That  the  petitioner  is  an  alien 
(or,  the  petitioner  and  all  his  co-de- 
fendants in  this  action  are  aliens),  to- 
wit,  a  subject  or  citizen  of  Canada 
and  a  subject  of  the  United  Kingdom 
of   Great    Britain   and    Ireland    (except 

who  is  a  mere  nominal  partj^, 

as  appears  by  the  foregoing  allega 
tions). 

(Where  the  parties  are  citizens  of 
different  states.) 

V.  That  the  plaintiffs  in  this  action 
are   all    citizens   of    this    state    (except 

who  is  a  mere  nominal  party, 

as  appears  by  the  foregoing  allega- 
tions), or,  that  the  plaintiffs  are  a  cor- 
poration   created    by    the    law    of    this 

state   of  ,   and   doing   business 

therein. 

That  the  petitioner  and  all  his  co-de- 
fendants are  citizens  of  other  states  of 
the  United  States,  to-wit:  X.  is  a  cit- 
izen of  the  state  of  — ,  and  Y. 

and    Z,    are    citizens    of    the    state    of 

(or,  if  they  are  a  corpora- 
tion, created  by  the  laws  of  the  state 
of  ,  and  doing  business  there- 
in, and  said  corporation  have  not  any 
agent  within  this  state  on  whom  pro- 
cess against  it  may  be  served  accord- 
ing to  the  laws  of  this  state). 

CWhere  the  action  is  by  an  as- 
signee.) 

VI.  That  the  assignor  of  the  chose 
in_  action  under  whom  the  plaintiff  in 
this  action  claims  (here  allege  his 
alienage  or  citizenship  according  to  the 
fact,  so  as  to  show  the  jurisdiction  of 
the  district   court). 

Vn.      That    the    petitioner   now   does 


enter  liis  appearance  in  this  action;  but 
lias  not  done  so   heretofore. 

VI II.  That  ho  hereby  offers  good  and 
suflicient  surety  for  his  entering  in  the 

next    district    court    for    the     

ilistrict    of    the    state   of  (or, 

if  in  the  district  of  Maine,  or,  Ken- 
tucky), to  the  district  court  next  to 
he  held  in  the  district  of  Maine  (or, 
Kentucky),  on  the  first  day  of  its  ses- 
sion, copies  of  the  process  against  him 
in  this  action;  and  also  for  his  there 
appearing  and  entering  special  bail  in 
the  action,  if  special  bail  were  origin- 
ally requisite  therein,  according  to  the 
law  and  practice  of  the  United  States 
and  its  courts. 

Your  petitioner,  therefore,  asks  that 
the  said  causo  may  be  removed  for 
trial  into  the  next  district  court  to 
be  held  in  the  district  where  the  samo 
is  pending,  to-wit,  into  the  next  dis- 
trict court  for  the  (southern)  district 
of  the  state  of  (New  York),  pursuant 
to  the  provisions  of  the  said  statutes 
of  th'  United  States,  in  such  case  made 
and  provided,  and  that  this  court  do 
accept  the  surety  offered  by  your  peti- 
tioner, as  aforesaid,  and  do  proceed  no 
further  in  the  said  cause.  (And  that 
the  bail,  originally  taken  from  your 
petitioner  in  the  said  cau&e,  be  dis- 
charged). And  for  such  further  or 
other  order  or  relief  in  the  premises  as 
may  be  just. 

(Signature.) 
(Verification.) 

2  Abb.   Forms  64S. 
IV.    Security  Offered  by  Petitioner  on 
Removal. 

Know  all  n;en  by  these  presents,  that 
we,  M.  N,,  of  ,  and  O.  P.,  of 


-,  are  hereby  held  and  firmly 
bound  unto  A.  B.  (plaintiff  in  the  ac- 
tion), his  executors,  administrators,  and 
assigns,  in  the  sum  of  dol- 
lars, lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said 
A.  B.,  his  executors,  administrators,  or 
assigns,  for  which  payment,  well  and 
truly  to  be  made,  we  jointly  and  sev- 
erally bind  ourselves,  our  heirs,  ex- 
ecutors, and  administrators,  and  every 
of  them,  forever  by  these   presents.  * 

Sealed  with  our  seals   this  

day    of  ,    in    the   year  of   our 

Lord,  1863. 

I.    Whereas,  the  above  named  A.  B. 

has  commenced  an  action  in  the 

court  against  (the  above  bounden) 
Y.  Z. 
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n.  And  whereas,  the  said  Y.  Z.  has 
entered  his  appearance  in  such  action 
in  said  court,  and  at  the  same  time 
has  filed  his  petition  for  the  removal 
of  the  cause  into  the  next  district 
court  to  be  held  (etc.,  as  in  the  peti- 
tion). Kow,  therefore,  the  condition 
of  the  above  obligation  is  such  that 
if  the  said  Y.  Z.  shall  enter  in  said 
district  court,  on  the  first  day  of  its 
session,  copies  of  the  process  against 
him  in  said  cause,  and  shall  also  then 
and  there  appear  and  enter  special  bail 
in  the  cause  if  special  bail  was  orig- 
inally requisite  therein  according  to 
the  law  and  practice  of  the  United 
States,  and  its  courts,  then  these  pres- 
ents and  obligation  shall  be  void,  or 
otherwise    to    remain   in    full    force. 

(Acknowledgement  and  justification 
as  in  other  cases.)  2  Abb.  Forms 
651. 

V.    Notice  of  Offer  To  Be  Endorsed  on 
Bond  on  Removal. 

Take  notice,  that  within  is  a  copy 
of  a  bond  which  the  defendant  in  this 
action  hereby  offers  to  give  upon  the 
removal  of  this  cause  to  the  district 
court    of    the    United    States    for     the 

district  of  . 

(Date.)  (Signature.) 

(Address.) 

2  Abb.   Forms  652. 

VT.     Order  Removing  Cause  to  United 

States  District  Court. 
(At   a   special   term,   etc.) 

A  petition  having  been  filed  by  the 
defendant  in  tiiis  cause  at  the  time  of 
entering  his  appearance  herein,  on  the 

day  of  ,   praying  for 

the  removal  thereof  into  the  district 
court  fo^"  tiie  southern  district  of  New 
York,  pursuant  to  the  statutes  of  the 
United  States  in  such  case  made  and 
provided,  and  the  said  petitioner  hav- 
ing offered  good  and  suflicicnt  security, 
pursuant  to  the  direction.s  of,  and  as 
required  by  the  said  statute;  now,  on 
motion  of  Mr.  W.,  of  counsel  for  the 
petitioner,  and  after  hearing  Mr.  H., 
of  counsel  for  the  plaintiff,  in  opposi- 
tion thereto,  it  is  declared  tiiat  it  is 
made  to  appear,  to  the  satisfaction  of 
this  court  that  the  jiresent  suit  is 
commenced  in  this  court  by  a  citizen 
of  the  state  of  New  York  against  a 
citizen  of  another  state  (or,  that  the 
present  suit  is  commenfed  in  this  court 
against  an  alien),  and  that  the  matter 
in    diiputft    exceeds    flvo    hundred    dol- 


lars, exclusive  of  costs.  And  it  is 
hereby  further  declared  and  ordered, 
that  this  court  accepts  the  surety  of- 
fered by  the  petitioner,  and  that  the 
said  cause  be  removed  for  trial  into 
the  next  district  court  to  be  held  in 
the  southern  district  of  the  state  of 
New  York,  pursuant  to  the  said  stat- 
utes; and  that  this  court  do  proceed  no 
further  therein,  and  that  all  proceed- 
ings in  this  court  in  the  said  cause  be 
and  tlie  same  are  hereby  stayed. 

And  it  is  further  ordered  that  this 
removal  shall  not  operate  of  itself  to 
dissolve  the  injunction  heretofore  issued 
in  this  cause,  but  the  same  shall  re- 
main in  force  until  dissolved  by  this 
court,  or  by  the  said  district  court.  2 
Abb.   Forms   654. 

RE:M0VAL  of  cloud.— See  QuiETiNa 

Title. 

KENDITION  AND  ENTRY  OF  JUDG- 
MENT. —  See  Judgment  RECoang ; 
Judgments. 

RENTS. — Sec  Landlord  and  Tenant. 


REPLEADER. 
L    Order  for  Repleader,  1055 

IL      Judgment    Record    on    Repleader, 

1055 

L     Order  for  Repleader. 

This  cause  having  been  brought  to 
argument,  and  counHcl  for  the  rospcct- 
ive  parties  having  been  heard,  it  ap- 
pearing to  the  court  that  the  (plea)  of 
the  (defendant)  and  the  issue  there- 
upon joined,  do  not  determine  the 
right,  and  that  no  judgment  should  bo 
given  upon  the  venlict  entered  thereon, 
it  is  ordered  that  tiie  parties  do  re- 
plead; that  is,  that  the  defendant  do 
answer  anew  to  the  declaration  filed  in 
this  cause,  and  that  the  parties  do  fur- 
ther proceed  until  an  issue  or  i«.suo8, 
in  fact  or  law,  be  dulv  joined.  Hurr. 
App.  465,  §944. 

IL    Judgment  Record  on  Repleader. 

(T..  til.'  rn.l  of  tlie  poHtea  |  ser  Judg- 
ment Records],  and  then  continue  as 
follows) : 

But  because  the  said  court,  before 
the  aforeHaid  justices  thereof  now  here, 
are  not  yet  advised,  etc.  (continuance), 
and  then  as  followii:  At  which  day, 
before  the  junticei  aforesaid,  nt  the 
(capitol)  nforennid,  mnic  tho  partiei 
aforesaid,  by  their  renpeotivp  nttorneyi 
aforewiid.     And    hereu[>on,   all    and   sin- 
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gu\ar  tho  premises  being  seen,  and  by 
the  court  now  here  fully  umlerstood, 
and  mature  delilieration  being  there- 
upon had,  it  seems  to  the  said  court 
now  here  that  (tho  replication  of  the 
said  plaintiff,  in  manner  and  forni 
above  pleaded,  is  not  suflicient  in  law 
to  be  answered  unto;  for  that  the  said 
plaintiff  in  the  said  replication  at- 
tempts to  draw  in  question  an  imma- 
terial fact,  to-wit  (the  precise  day  on 
which  tho  payment  and  satisfaction, 
in  the  said  defendant's  plea  alleged, 
was  made  by  the  said  defendant: 
AVheroas  the  material  question  in  that 
pica  was,  whether  the  bond  or  writing 
obligatory,  in  the  said  plaintiff's  dec- 
laration mentioned,  was  in  fact  paid 
and  satisfied  or  not),  and  that  the  is- 
sue aforesaid,  thereupon  above  joined, 
was  not  aptly  or  properly  joined 
Wherefore  it  "is  considered  that  the 
parties  aforesaid,  to  the  issue  afore- 
said, do  replead;  that  Is  to  say,  that 
the  said  plaintiff  do  reply  anew,  until 
an  apt  and  proper  issue  be  joined  there- 
in: And  the  verdict  aforesaid,  of  the 
jurors  aforesaid,  in  form  aforesaid 
given,  is,  for  the  cause  aforesaid,  here- 
by vacated  and  held  for  naught. 

And  thereupon  the  said  plaintiff,  bj 
way  of  replication  anew,  says  that,  etc. 
(here  proceed  with  the  entry  of  the 
new  pleadings).  Burr.  App.  181,  §334; 
Yates'  Forms  781,  49. 


REPLEVIN. 
I.     Declarations,  10.57 

A.  In   Cepit,   1057 

B.  In  Detinet,  10.57 

C.  7;i  Cepit  et  Detinet,  1058 

n.     Writs,   1058 

A.     Writ  of  Replevin,  1058 
rj.     Alias    Writ,   1038 
C.     Pluries    Writ,    1058 

in.     Returns,  1058 

A.  Goods    Part     Found,     Defendant 

Not  Found,   1058 

B.  Goods  Not  Found,  Defendant  Ar- 

rested, 1059 

C.  Goods  Replevied,  Defendant  Svni- 

moncd,    1059 

IV,  Bonds,  1059 

A.  Plaintiff's  Bond,   1059 

B.  Plaintiff's   Second  Bond,   1059 

C.  Exception    to   Sureties,   1060 

D.  Defendant's  Bond,  1060 


V.  Summonses,  1060 

A.  Summons  in  Eeplevin,  1060 

B.  Alias  Summons,  1060 

VI.  Pleading  by  Defendant,  1060 

A.  Avowry  for  Damage  Feasant,  1060 

B.  Avowry,  Part  lient  Paid,  1061 

C.  Cognizance  for  lient,  1061 

D.  Plea,   Property    in   Defendant    or 

Stranger,  1062 

VII.  Pleas,  10C2 

A.  Denial  of  Title,  1062 

B.  Escape  by  Defective  Fence,  1062 
(J.     Eviction,  1062 

D.  Tender  Before  Impounding,   1063 

E.  No  lient  in  Arrear,  1063 

F.  Cepit  in  Alia  Loco,  1063 

G.  Defendant   Was  Not  Bailiff,   1063 
II.     No  lient  in  Arrear  in  Part,  Ten- 
der, 10G3 

vni.    Replications,  1064 

A.  Denial  of  Defective  Fences,   1064 

B.  Denial  of  Duty  To  Repair,  1064 

C.  Denial  of  Tender,  1064 

D.  Demand  After  Tender,  1065 

IX.  Rejoinder  by  Plaintiff,   10 Go 

X.  Demurrers,  1065 


General  Demurrer  to  Avowry,  1065 
General  Demurrer  to  Plea,  1065 


XI.     Writs  of  Inquiry,  1065 


A. 
B. 


On  Default,   1065 

On   Rctorno   Ilahcndo,   1066 


XII.  Retomo  Habendo,   1066 

A.  For  Want  of  Plea,  1066 

B.  On  Non  Pros.,  1067 

C.  After   Verdict,  1067 

XIII.  Complaints,  1068 

A.  Goods   Taken,    1068 

B.  Goods  Taken  From  Bailee,  1068 

C.  Goods   Wrongfully  Detained,   1068 

D.  Possession      Innocently      Derived, 

1068 

R.  Fraudulent  Buyer,   1068 

F.  Fraudulent  Buyer  and  His  Trans- 
feree,  1069 

XIV.  Answers,   1069 

A.  Denial  of   Taking,   1069 

B.  Title   in    Defendant   or   Stranger, 

1069 

C.  Defendant  Part  Owner,  1069 

D.  Lien  for  Storage  or  Freight,  1069 

E.  Lien   for  Services,   1069 

F.  Distrain  Doing  Damage,  1070 
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CROSS-REFEKENCES : 
Dismissal,   Discoxtinuaxce  and   Non- 
suit : 

Entry  of  N"on  Pros,  for  Not  Declar- 
ing in  Replevin; 

Judgment  Record   on  Discontinuance 
in  Replevin,  Etc. 
General   Issue  and  General  Denial: 

Plea  of  Xon  Cepit  in  Replevin; 

Plea   of   Xon   Detinet  in   Replevin. 
Judgment  Records: 

Judgment  Record  on  Default  for  Not 
Pleading  in  Replevin; 

Judgment  Record  on  Default  of  Plain- 
tiff To  Plead  to  Avowry  in  Re- 
plevin; 

Judgment  Record  on  Verdict  on  Non 
Cepit   for  Plaintiff'; 

Judgment  Record  on  Non-Detinet  for 
Plaintiff. 
Judgments: 

Judgment  for  Defendant,  Goods  Re- 
plevied; 

Judgment  for  Defendant,  Goods  Not 
Replevied; 

Judgment  in  Replevin,  Not  Pleading; 

Judgment  in  Ref)levin  for  Recovery 
of  Possession; 

Judgment,  Xon  Pros.,  Not  Declaring 
in  Replevin; 

Judgment  on  Non  Detinet  in  Replevin 
for  Plaintiff; 

Judgment  on  Default  of  Plaintiff  To 
Plead  to  Avowry  in   Replevin; 
Judgments  and  Decrees,  Enforcement 

OF: 

Fieri  Facias  for  Plaintiff  in  Re- 
plevin; 

Fieri  Facias  for  Plaintiff  in  Replevin 
Where  Goods  Were  Not  Replevied; 

Capias    Ad    Satisfaciendum     in     Re- 
plevin  for  Plaintiff. 
Scire  Facias: 

Scire  Facias  To  Revive  a  Judgment 
in  Replevin. 
Verdict  : 

PoHtea  for  Plaintiff,  Plea  of  Non 
Detinet  in  Replevin; 

Postea  for  Defendant  on  Assessment 
of  Damages  in  Replevin. 

I.    Declarations. 

A.     DcclaralAon  in  Cepit   (for  taking 
goods). 
Supreme    court.      (Of    (May)    term,    in 
the  year  one  thousand  eight  hundred  i 
and    (forty-six).     (City   and)    county 
(of  New  York),  ss.:  I 

C.  D.,  defendant  in  this  suit,  was  [ 
Bummoned  to  answer  A.  B.,  plaintiff  , 
in   this   suit,   of  a   plea   wherefore    ho  j 


took  certain  goods  and  chattels  (or 
certain  goods,  wares  and  merchandise), 
the  property  of  the  said  plaintiff,  here- 
inafter set  forth,  and  unjustly  detained 
the  same  against  sureties  and  pledges, 
until,  etc.  And  thereupon  the  said 
plaintiff,  by  E.  F..  his  attorney,  com- 
plains for  that  the  said  defendant,  on 
the  (second  day  of  February),  in  the 
year  one  thousand  eight  hundred  and 
(forty-six),  at  (the  city  of  New  York, 
in  the  county  of  New  York),  aforesaid 
(in  a  certain  dwelling  house,  or  store, 
or    warehouse,   etc.),    there,    to-wit,    in 

Pearl    street,    at    number   ,    in 

the  said  street,  wrongfully  and  un- 
justlj'  took  certain  goods  and  chattels 
(or  goods,  wares  and  merchandise),  to- 
wit,     two     mahogany     tables,     twelve 

chairs,  etc.  (or  three  bales  of , 

five  boxes  of  ,  etc.,  specify- 
ing the  goods  or  articles  taken,  as  in 
the  writ  of  replevin),  the  property  of 
him  the  said  plaintiff,  of  great  value, 
to-wit,  of  the  value  of  (five  hundred) 
dollars,  and  wrongfully  and  unjustly 
detained  the  same,  until,  etc.,  and  still 
continues  to  detain  the  same.  To  the 
damage  of  the  said  plaintiff  of  (one 
thousand)  dollars  (a  sum  sufficient  to 
cover  damages),  and  thereof  the  said 
plaintiff  brings  suit,  etc.  Burr.  App. 
29fi,   §561. 

B.  Declaration    in    Detinet    (for   de- 

taining goods). 
Supreme    court.      Of    (May)    term,    in 
the  year  one  thousand  eight  hundred 
and    (forty-six).     (City  and)   county 
(of  New  York),  ss.: 

C.  D.,  defendant  in  this  suit,  was 
summoned  to  answer  A.  B.,  plaintiff 
in  this  suit,  of  a  plea  wherefore  ho 
unjustly  detains  certain  goods  and 
chattels  (or  "certain  goods,  wares  and 
merchajidise"),  the  property  of  the 
said  plaintiff,  described  in  the  writ  of 
replevin  in  this  cause,  and  hereinafter 
set  forth.  And  thereupon  tho  said 
plaintiff,  by  E.  P.,  Iiis  attorney,  com 
plains  for  that   tho  said   defendant,   on 

tho   day   of ,   in    tho 

year   one   thousand    eight   hundred    and 

at    (the    city    of    New    York, 


in  the  county  of  New  York),  aforesaid, 
received  from  tho  said  plaintiff  (or 
"from  one  I.  J.")  (here  de«cribo  th« 
articles  specifically  as  in  the  writ),  tho 
property  of  him  tho  said  plaintiff,  of 
great  value,  to-wit,  of  tho  vnluo  of 
(five  hundred)  dollars,  to  bo  delivered 
to  the  said  plaintiff,  v/hen  the  »«aid  de 
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fpndant  should  be  thereunto  afterwards 
requested.  And  tbo  said  defendant, 
although  often  requested  so  to  do,  to- 
wit,  on  divers  days  and  times  between 
the  time  of  his  receiving  the  said 
property,  and  the  time  of  the  com 
mencement  of  this  suit,  to-wit,  at  the 
place  aforesaid,  has  not  delivered  the 
same  to  the  said  jilaintifT,  but  refuses  so 
to  do,  and  wrongfully  detains  the  same 
property;  to  the  damage  of  the  said 
plaintiff  of  (one  thousand)  dollars,  and 
thereof  the  said  plaintitT  brings  suit, 
etc.     Burr.   App.   297,   §562. 

0.     Declaration    in    Ccpit    et    Detinet 
(talincf  and  detaining). 

C.  D..  defendant  in  this  suit,  was 
summoned  to  answer  A.  B.,  plaintiff 
in  this  suit,  of  a  plea  wherefore  he 
took  one  horse,  one  cow  and  five  sheep 
(or  one  silver  tankard,  one  mahogany 
table,  and  six  chairs,  etc.,  or  the  grain) 
of  the  said  plaintiff,  and  unjustly  de- 
tained the  same  (against  sureties  and 
pledges),  until,  etc.  And  thereupon 
the  said  plaintiff,  by  E.  F.,  his  attor- 
ney, complains  for  that  the  said  de- 
fendant,    on     the day     of 

,  in  the  year  of  our  Lord  one 

thousand   eight   hundred  and 


in  the  town  of  (Poughkeepsie),  in  tha 
county  aforesaid,  in  a  certain  dwelling 
house  there  (or,  if  on  land,  in  a  certain 

close,  or  common  there  called ), 

wrongfully  took  one  horse,  one  cow, 
and  five  sheep  (or  one  silver  tankard, 
one»  mahogany  table  and  six  chairs, 
etc.;  or  the  grain,  describing  it,  of  him 
the  said  plaintiff,  of  great  value,  to- 
wit,  of  the  value  of  (three  hundred) 
dollars,  and  unjustly  detained  the  same 
(against  sureties  and  pledges),  until, 
etc.  (and  still  continues  to  detain  the 
same).  Wherefore  the  said  plaintiff 
saith  that  he  is  injured,  and  hath  sus- 
tained damage  to  the  amount  of  (five 
hundred)  dollars,  and  therefore  he 
brings  his  suit,  etc.  Burr.  App.  296, 
§561a;  2  Chit.  PI.  843;  Till.  Forms  582. 
n.     Writs. 

A.     Writ   of   Replevin. 
The  people  of  the  state  of  New  York, 

to  the  sheriff  of  the  (city  and)  county 

of  (New  York),  greeting: 

Whereas  A.  B.  complains  that  C.  D. 
(has  taken  and)  does  unjustly  detain 
two  tables,  twelve  chairs,  etc.  (or  three 

bales     of     ,     five     boxes     of 

,    or   one    horse,    one    cow   and 

five  sheep,  or  otherwise,  particularly 
describing   the   property   to  be   replev- 


ied) :  therefore  we  command  you,  that 
if  the  said  A.  B.  shall  give  you  secur- 
ity, as  re(iuired  by  law,  to  prosecute 
liis  said  complaint,  and  to  return  the 
aforesaid  goods  and  chattels,  if  return 
thereof  shall  be  adjudged,  and  to  pay 
all  such  sums  of  money  as  may  be  re- 
covered against  him  hereupon,  that  you 
cause  the  said  goods  and  chattels  to 
be  replevied  and  delivered  to  the  said 
A.  B.  without  delay;  and  also  that  you 
summon  the  said  C.  D.  to  appear  be- 
fore our  justices  of  our  supreme  court 
of  judicature,  at  the  (city  hall  in  the 
city  of  New  York),  on  the  (first  Mon- 
day of  May)  next,  to  answer  the  said 
A.  B.  in  the  premises.  And  in  case 
you  cannot  find  the  aforesaid  goods  and 
chattels,  within  your  county,  so  as  to 
replevy  the  same,  as  you  are  above 
commanded,  then  we  do  further  com- 
mand you,  that  you  take  the  body  of 
the  said  C.  D.,  and  that  you  have  him 
before  our  said  justices,  at  the  place 
and  on  the  day  above  mentioned,  to 
answer  the  said  A.  B.  in  the  premises. 
Witness,  Greene  C.  Bronson,  esquire, 
our  chief  justice,  at  the  (capitol  in 
the  city  of  Albany,  the  eighteenth  day 
of  January,  one  thousand  eight  hun- 
dred and  forty-six). 

,  clerk. 

-,   attorney. 


Burr.  App,  496,  §1006. 

B.  Alias  Writ  of  JReplevin. 

(Same  as  the  last  form,  adding  after 
the  words,  "we  command  you,"  the 
words,  "as  we  have  heretofore  before 
commanded  you.")  Burr.  App.  496, 
§1006a. 

C.  Writ    of   Beplevin,    Pluries    Writ. 
(Same    as    II,    A,    adding    after    the 

words,  "we  command  you,"  the  words, 
"as    we    have    oftentimes   before    com- 
manded     you.")        Burr.      App.      496, 
§1006b. 
III.    Returns. 

A.  Return  to  Writ  of  Replevin,  Goods 
Fart  Found,  Defendant  Not 
Found. 

By  virtue  of  the  within  writ,  and 
the  affidavit  accompanying  the  same, 
I  have  duly  replevied  and  delivered  to 
the  plaintiff  within  named  a  part  only 
of  the  goods  and  chattels  within  speci- 
fied, to-wit  (here  specify  the  particu- 
lars), and  the  residue  thereof  I  could 
not  find,  the  same  being  removed  or 
concealed,  so  as  to  make  replevin  or 
delivery  thereof.  And  I  do  further 
certify    and    return    that     tht     within 
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named  defendant  cannot  be  found  in 
my  bailiwick. 

The  answer  of  S.  T.,  sheriff. 
Burr,  App.  439,  §S46b, 

B.  Betwn  to  Writ  of  Eeplevin,  Goods 

Not  Found,  Defendant  Arrested. 

I  do  certify  and  return  to  the  within 
writ,  that  no  part  of  the  goods  and 
chattels  therein  mentioned  could  be 
found  by  me,  so  as  to  make  replevin 
and  delivery  thereof,  as  within  I  am 
commanded.  Wherefore  I  took  the 
body  of  the  within  named  defendant, 
who  with  sureties,  to-wit  (name  them), 
executed  to  me  a  bail-bond  to  appear 
according  to  the  exigency  of  the  said 
writ,  in  the  penalty  of  dol- 
lars. And  I  have  also  caused  the  said 
defendant  to  be  summoned  to  appear 
according  to  the  exigency  of  the  said 
writ. 

The  answer  of  S.  T.,  sheriff. 

Burr.  App.  439,  846a. 

C.  Betum  to  Writ  of  Replevin,  Goods 

Replevied,  Defendant  Sum- 
moned. 
By  virtue  of  the  within  writ,  and 
the  aflSdavit  accompanying  the  same,  1 
have  duly  replevied  and  delivered  to  the 
plaintiff  within  named  the  goods  and 
chattels  within  specified,  as  within  1 
am  commanded,  and  I  have  also  duly 
caused  the  within  defendant  to  be 
summoned,  to  appear  according  to  the 
exigency  of  the  said  writ.  And  I  do 
certify  that  the  sureties  in  the  replevin 
bond  given  to  me  bj'  the  within  named 

plaintiff   are    K.    L.,    of ,    and 

M.  X.,  of  (giving  the  addi- 
tions, occupations  and  places  of  resi- 
dence of  each),  and  that  the  penalty 
of  the  said  bond  is  (one  thousand) 
dollars. 

The  answer  of  S.  T.,  sheriff. 
Burr,  App.  439,  §846;   Yates'  Forms 
542. 

IV.    Bonds. 

A.     Plaintiff's  Bond  in  Replevin. 

Know  all  mi-n  by  these  prosentH,  that 

we,    A.    B.,    of    ,     K.     L.,     of 

,  and  M.  N.,  of  ,  are 

held  and  firmly  bound  unto  J.  A.,  esq., 
sheriff  of  the  (city  and)  county  of 
,  in  the  sum  of  dol- 
lars (at  least  double  the  value  of  the 
property  specified  in  the  writ),  lawful 
money  of  the  United  States  of  Amer- 
ica, to  bo  paid  to  the  said  sheriff,  or 
to  his  assigns:  for  which  payment  well 
and   truly    to    be    made,   we   bind   our- 


selves, our  and  each  of  our  heirs,  exec- 
utors and  administrators,  jointly  and 
/severally,  firmly  by  these  presents. 
Sealed  with  our  seals.  Dated  the 
(third)  day  of  (August),  one  thousand 
eight    hundred   and . 

The  condition  of  this  obligation  is 
such  that  if  the  above  bounden  A,  B. 
shall  prosecute  to  effect,  and  without 
delay,  a  certain  suit  in  replevin  which 
he  has  commenced  in  the  (supreme 
court  of  judicature  of  the  people  of 
the  state  of  New  York)  against  C.  D,, 
the  defendant,  for  taking  and  unjustly 
detaining  (here  specify  the  property), 
and  if  the  said  defendant  shall  "re- 
cover judgment  against  him  in  the  said 
action,  then  if  the  said  A.  B.  shall 
return  the  same  property,  if  return 
thereof  be  adjudged,  and  shall  pay  to 
the  defendant  all  such  sums  of  money 
as  may  be  recovered  against  him  by 
such  defendant  in  the  said  action,  for 
any  cause  whatever,  then  the  above 
obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 
Sealed  and  delivered 

in  the  presence  of 

A.  B,  (L,  S.) 
K.  L.  (L.  S.) 
M.   N.   (L.  S.) 

(Subscribing  witnesses.) 

Burr.  App.  42,  §80. 

B.  Plaintiff's  Second  Bond  in  Ee- 
plevin. 

Know  all  men  by  these  presents,  that 
we,  etc.  (form  of  penalty  as  in  former 
bond  to  the  sheriff,  the  sum  to  be  to 
his   satisfaction). 

Whereas  in  and  by  virtue  of  a  writ 
of  replevin,  issued  out  of  the  supremo 
court  of  judicature  of  the  people  of 
the  state  of  New  York,  tested  on  the 
day  of  ,  and  return- 


able on  the 


day  r)f 


and  directed  and  deliviTcd  to  the  said 
shcrifT,  he  the  said  HlierilT  was  com- 
niaii.led  (here  recite  the  writ):  And 
whereas  iijion  the  taking  of  the  said 
goods  and  cliattcN,  by  virtue  of  th« 
said  writ,  in  order  to  make  delivery 
thereof  to  the  said  A.  B,,  pinintiff  in 
the  said  writ,  one  L.  M.,  before  xiich 
delivery,  claimed  property  in  the  wnid 
goods  and  chattels,  and  thereupon  a 
jury  was  summoned  by  the  said  »hprifl 
to  try  such  claim;  and  which  said  jury 
have,  by  their  inquisition  under  their 
hands  and  sonis,  found  in  favor  of  such 
claim;  and  the  said  plaintiff  linving 
still  p«rBiBted  and  demanded   from  tb9 
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raid  sheriff,  iiotwithat.indinK  the  said 
inquisition  found  hy  the  said  jury,  to 
have  delivery  nindo  to  him  of  the  said 
goods  und  chattels,  upon  such  writ  of 
replevin: 

Now,  therefore,  the  condition  of  the 
above  obligation  is  such,  that  if  the 
said  A.  B.,  his  heirs,  executors  and 
administrators,  shall  well  and  truly  in- 
demnify and  save  harmless  him  the 
said  sheriff,  his  heirs,  executors  and 
administrators,  of,  and  from  all  dam- 
ages, costs  and  charges,  which  he  the 
said  sheriff,  his  heirs,  etc.,  shall  sus- 
tain, or  in  any  wise  be  put  to,  for 
or  by  reason  of  the  delivery  by  bini 
the  said  sheriff  of  the  property  claimed 
as  aforesaid  by  the  said  A.  B.,  and 
demanded  as  aforesaid,  to  be  delivered 
to  him,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and 
effect. 

(Signatures  and  seals  of  obligors.) 
Scaled  and  delivered 

in   the   presence  of 

(Subscribing  witnesses.) 

Burr.  App.  43,  gSl;  Yates'  Forms 
545. 

C.  Exceptions  to  Sureties  in  Replevin 

Bond. 
Sir:  Please  to  take  notice  that  1 
have  this  day  excepted  to  the  suffi- 
ciency of  the  sureties  taken  of  the 
plaintiff,  and  named  in  the  replevin 
bond  in  this  cause.  Dated  (New  York, 
December    16th,    1845). 

Yours,   etc., 
G.  H.,  attorney  for  defendant. 

No.  Nassau  St. 

To  E.  F.,  Esq.,  plffs.  attorney. 
Burr.  App.  195^  §360. 

D.  Defendant's  Bond  in  Replevin. 
Know  all  men  by  these  presents,  that 

we,     C.     D.,     of     ,    K.    L.,    of 

,  and  M.  N.,  of ,  are 

held  and  firmly  bound  unto  J.  A.,  es- 
quire, sheriff  of  the  county  of , 

in  the  sum  of  dollars  (double 

the  value  of  the  property  described  in 
the  writ),  to  be  paid,  etc.  (as  in  IV, 
A). 

The  condition  of  this  obligation  is 
such  that  if  the  above  bonnden  C.  D. 
shall  abide  the  order  and  judgment  of 
(the  supreme  court  of  judicature  of  the 
people  of  the  state  of  New  York),  in 
an  action  of  replevin  commenced  in 
the  said  court  by  one  A,  B.  against 
the  above  bonnden.  C.  D.,  and  shall 
<iause  special  bail  to  the  said  action  to 
-S  put  in,  if  the  same  be  required,  then 


(his    obligation    to    be    void,    otherwiae 
to  remain  in  full  force  and  virtue. 
Sealed  and  delivered 

in  presence  of 

(Subscribing  witnesses.) 

Burr.  App.  43,  §82;  2  R.  S.  432,  524, 
§12;   Yates'  Forms  541. 

V.  Summonses. 

A.  Summons  in  Replevin. 

By  virtue  of  a  writ  of  replevin  to 
me  directed  and  delivered,  I  do  hereby 
summon  you  to  appear  before  the  just- 
ices of  the  supreme  court  of  judicature 
of  the  people  of  the  state  of  New  York, 
at  the  city  hall  in  the  city  of  New 
York,  on  the  first  Monday  of  May  next 
(or  otherwise,  according  to  the  writ), 
to  answer  A.  B.  in  a  writ  of  replevin 
(prosecuted  by  E.  F.,  his  attorney, 
and),  issued  out  of  the  said  court. 

S.  T.  sheriff  of  the  county  of . 

To  C.  D.,  the  above  named  defendant. 

Burr.  App.  483,  §985. 

B.  Alias  Summons  in  Replevin. 

The    people,    etc.,    to    the    sheriff,    etc., 

greeting: 

Whereas,  by  our  writ  of  replevin,  to 
you  lately  directed  and  delivered,  we 
commanded  you  (here  recite  the  writ 
of  replevin):  And  whereas  you,  at  that 
day,  made  return  to  our  said  writ  that 
(recite  the  return).  Now,  therefore, 
we  command  you,  as  before  we  com- 
manded you,  that  you  summon  the  said 
defendant  to  appear  before  our  justices, 
etc.  (as  in  the  writ  of  replevin,  IT,  A), 
to  answer  the  said  plaintiff  in  the 
premises  in  our  said  writ  of  replevin 
contained.  And  have  you  then  there 
this  writ. 

Witness,  etc.  (teste  as  in  the  writ 
of  replevin).  Burr.  App.  483,  §985a; 
1  Humphrey's  Prec.  149. 

VI.  Pleading  by  Defendant, 

A.     Avowry  for  Damage  Feasant. 

Because  he  saith,  that  the  said  place 
in  which,  etc.,  now  is,  and  at  the  said 
time  when,  etc.,  was  the  close,  soil 
and  freehold  of  the  said  defendant,  and 
because  the  said  (cattle),  at  the  said 
time  when,  etc.,  were  in  the  said  place 
in  which,  etc.,  eating  up  the  grass 
there  then  growing,  and  doing  damage 
there  to  the  said  defendant,  he  the  said 
defendant  well  avows  the  taking  of  the 
said  (cattle)  in  the  said  place  in  whicli, 
etc.,  and  justly,  etc.,  as  for  and  in  the 
name  of  a  distress  for  the  said  damage 
so  there  done  and  doing  as  aforesaid. 
And  this,  etc.     3  Chit.  PI.  1058. 
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NoU. — "The  action  of  replevin  dif- 
fers from  other  actions  in  the  names 
of  the  pleadings.  If  the  defendant 
pleads  some  matter  confessing  the  tak- 
ing, but  showing  lawful  title  or  excuse, 
such  pleading  is  not  (as  it  would  be 
in  other  actions)  called  a  plea  in  bar, 
but  an  avowry,  or  a  cognizance;  the 
former  term  apphdng  to  the  case  where 
the  defendant  sets  up  right  or  title  in 
himself;  the  latter  being  used  when 
he  alleges  the  right  or  title  to  be  in 
another  person,  by  whose  command  he 
acted.  Com.  Dig.  "Pleader  (3  K.  13,  14) 
The  answer  to  the  avowry  or  cogni- 
zance, is  called  the  plea  in  bar;  and 
then  follow  replication,  rejoinder,  etc.; 
the  ordinary  name  of  each  pleading  be- 
ing thus  postponed  by  one  step." 
Steph.  PI.  195  (d). 

B.  Avowry  Where  Fart  of  Bent  is 
Paid. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  J.  B.  S.,  his  attorney, 
comes  and  defends  the  wrong  and  in- 
jury, when,  etc.,  and  well  avows  the 
taking  of  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  in 
the  said  dwelling  house  (or,  according 
to  the  place  stated  in  the  declaration), 
in  v/hich,  etc.,  and  justly,  etc.;  because 
he  says  that  the  said  plaintiff  (or  "one 
J.  K. "),  for  a  long  time,  to-wit,  for 
the  space  of  years  next  be- 
fore and  ending  on   the  day 

of ,  in  the  year,  etc.,  and  from 

thence  until,  and  at  the  said  time  when, 
etc.,  held  and  enjoyed  the  said  (dwell- 
ing house)  in  which,  etc.,  with  the 
appurtenances,  as  tenant  thereof  to  the 
eaid  defendant,  under  and  by  virtue 
of  a  certain  demise  thereof  to  him  tLe 
said  plaintifiP,  theretofore  ma<Ie,  at  and 
under  a  certain  yearly  rent,  to-wit,  the 
yearly  rent  of  (Ave  hundred)  dollars, 
I>ayable  quarterly,  on,  etc.  (stating  the 
days  of  pa3'ment),  in  every  j'car,  by 
evon  and  equal  portions,  and  because 
a  large  sum  of  money,  to-wif,  the  sum 

of  dollars,  parcel   of  the  sum 

of  dollars  of  the  rent  afore- 
said,   for    the    said    space    of 

ending,     as     aforesaid,     on     the     said 

day  of  ,  in  the  year 

aforesaid,  and  from  thence  until,  and 
at  the  said  lime,  when,  etc.,  was  due 
and  in  arroar  from  the  said  plaintiff, 
to  the   said  defendant    (the  residue  of 

the   said    sum    of dollarn,    of 

the  rent  aforesaid,  having  been  before 
then    paid   and   satisfied),   be   the   said 


defendant  well  avows  the  taking  of  the 
said  goods  and  chattels  in  the  said  dec- 
laration mentioned,  in  the  said  dwell- 
ing house,  in  which,  etc.,  and  justly, 
etc.,    as,    for    and    in    the    name    of  'a 

distress  for  the   said  sura   of  

dollars,  parcel,  etc.,  so  due  and  in  arrear 
as  aforesaid;  and  which  said  sum  of 
; dollars,  parcel,  etc.,  still  re- 
mains due  and  in  arrear  to  the  said 
defendant,  as  aforesaid.  And  this,  etc. 
(conclude  as  in  last  form).  Burr.  App 
404,  §7-19;  3  Chit.  PI.  1048;  Yates' 
Forms  551. 

C.     Cognizance  for  Bent. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  W.  C.  \V.,  his  attorney, 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and,  as  the  bailiflF  of 
Li.  M.,  well  acknowledges  the  taking 
of  the  goods  and  chattels  (or  other- 
wise, according  to  the  declaration), 
in  the  said  declaration  nieutioued,  in 
the  said  dwelling  house  (or,  according 
to  the  premises  stated  in  the  declara- 
tion), in  which,  etc.,  and  justly,  etc., 
because  he  says  that  the  said  plaintiff 
(or  one  J.  K.),  for  a  long  time,  to- 
wit,   for   the   space   of years 

next  before  and  ending  on  the 

day  of  ,  in  the  year,  itc,  and 

from  thence  until  and  at  the  said  time 
when,  etc.,  held  and  enjoyed  the  said 
(dwelling  house),  in  which,  etc.,  with 
the  appurtenances,  as  tenant  thereof, 
to  the  said  L.  M.,  by  virtue  of  a  cer- 
tain demise  thereof  to  him  the  said 
plaintiff  (or  the  said  J.  K.).  thereto- 
fore made  at  and  under  a  crrtuin  yearly 

rent,  to-wit,  the  yearly  rent  of 

dollar.s,  payable  quarterly  on,  etc.  (stat- 
ing the  days  of  payment),  in  every 
year,  by  even  and  equal  portions  (or, 
according    to    the   facts);    and    bccauso 

the  sum  of dollars  of  tbo  rent 

aforesaid,    for    the    space    of 

ending      a.<)      aforesaid      on      the      said 

day  of  ,  in  the  year 

aforesaid,  and  from  thoneo  until  and 
at  the  said  time  when,  etc.,  was  duo 
and  in  arrear  from  tlic  wiid  jil.'iintiff 
to  the  said  L.  M.,  lie  the  said  defend- 
ant, as  bailiff  of  the  said  L.  M.,  well 
acknowledges  the  taking  of  the  said 
(goods  and  chattels)  in  the  wid  dwell- 
ing house,  in  which,  etc.,  and  juntly, 
etc.,  as,  for,  and  in  the  name  of  a 
distresB  for  the  rent  so  due,  and  Id 
arrrar  to  the  said  L.  M.,  as  aforci^aid: 
and  which  rent  still  rcmainH  due  ana 
unpaid.     And  this  he  the  naid  dcfrnd- 
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ant  is  ready  to  verify.  Wherefore  he 
prays  judpmont  and  a  return  of  the 
said  (poods  and  chattels),  together 
with  his  damages,  etc.,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  to  be  adjudged  to 
him,  etc.  Burr.  App.  401,  §750;  3 
Chit.  n.  1047;  Yates'  Forms  550. 

D.  Tlca  ill  Bar.  Property  in  Defend- 
ant or  IStrangir. 

Because  he  saith  that  the  said  (goods 
and  chattels)  in  the  said  declaration 
mentioned,  at  the  said  time  when,  etc., 
were  the  property  of  the  said  defend- 
ant (or  of  one  E.  F.),  and  not  of  the 
said  plaintiff,  as  by  the  said  declara- 
tion is  above  supposed.  And  this  he 
the  said  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against 
him,  au'l  he  also  prays  return  of  the 
said  (goods  and  chattels),  together  with 
his  costs  in  this  behalf,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  to  be  adjudged  to 
him,  etc.     3  Chit.  PI.  1044. 

Vn.    Pleas. 

A.  Plea  to  Avowry,  Damage  Feasant, 
Denial  of  Title  of  Defendant. 

And  the  said  plaintiff,  as  to  the  said 
avowry  of  the  said  defendant,  saith 
that  the  said  defendant,  by  reason  of 
anything  by  him  in  that  avowry  above 
alleged,  ought  not  to  avow  the  taking 
of  the  said  cattle  (or  goods  and  chat- 
tels, as  in  the  declaration),  in  the  said 
place  in  which,  etc.,  and  justly,  etc., 
because  he  says  that  the  said  place 
in  which,  etc.,  now  is,  and  at  the  said 
time  when,  etc.,  was  the  close,  soil  and 
freehold  of  him  the  said  plaintiff,  and 
not  the  close,  soil  and  freehold  of  the 
said  defendant  (or  L.  M.).  in  manner 
and  form  as  the  said  defendant  hath 
above  in  his  said  avowry  (or  "cogni- 
zance"), in  that  behalf  alleged.  And 
this  he  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  etc.  Burr. 
App.  406,  §7.54;  3  Chit.  PI.  1195. 

B.     Plea    to   an    Avowry   of    Damage 

Feasant,    Escape   of    Cattle   by 

Defective  Fence. 

And  the  said  plaintiff,  as  to  the  said 

avowry    of    the    said    defendant,    saith 

that   the  said   defendant,  by  reason  of 

anything  by  him  in  that  avowry  above 

alleged,  ought  not  to  avow  the  taking 

of  the  said  cattle   Cor  goods  and  chat- 


tels, as  in  the  declaration),  in  the 
said  place  in  which,  etc.,  and  justly, 
etc.,  because  ho  says  that  the  said 
plaintiff,  before  and  at  the  said  time 
when,  etc.,  was  lawfully  possessed  of 
and  in  a  certain  close,  etc.  (state  the 
plaintiff's  possession  of  the  adjoining 
close,  and  the  obligation  of  the  occu- 
pier of  the  locus  in  quo,  to  repair  the 
fence,  and  that  the  fence  was  out  of  re- 
pair, and  that  the  plaintiff 's  cattle  there- 
by escaped  into  the  locus  in  quo,  and 
after  stating  such  escape,  proceed  as  fol- 
lows) :  and  remained  therein  until  the 
said  defendant  before  the  said  plaintiff 
had,  or  could  have  any  notice  that  the 
said  cattle  were  in  the  said  place  in 
which,  etc.,  to-wit,  at  the  said  time 
when,  etc.,  of  his  own  wrong,  took  the 
said  cattle  in  the  said  place  in  which, 
etc.,  and  unjustly  detained  the  same 
against  sureties  and  pledges,  in  manner 
and  form  as  he  the  said  plaintiff  hath 
above  thereof  complained  against  him 
the  said  defendant.  And  this,  etc. 
(conclude  with  a  verification).  Burr. 
App.  407,  §756;  3  Chit.  PI.  1196. 

C.    Plea  in  Bar  to  Avowry,  Eviction. 

And  the  said  plaintiff,  as  to  the  said 
avowry  of  the  said  defendant,  saith 
that  the  said  defendant,  by  reason  of 
anything  by  him  in  that  avowry  above 
alleged,  ought  not  to  avow  the  taking 
of  the  said  cattle  (or  "goods  and  chat- 
tels," as  in  the  declaration),  in  the 
said  place  in  which,  etc.,  and  just- 
ly, etc.,  because  he  says  that  the 
said  defendant,  after  the  making  of 
the  said  demise  in  the  said  (first) 
avowry  mentioned,  and  before  any  part 
of  the  said  rent  therein  mentioned  be- 
came due  or  in  arrear,  to-wit,  on  the 
day  of  ,  in  the  year, 


etc.,  at ,  in  the  county  afore- 
said, with  force  and  arms,  etc.,  entered 
into  a  certain  messuage  or  dwelling 
house,  parcel  of  the  said  demised  prem- 
ises in  the  said  avowry  alleged  to  have 
been)  demised,  in  and  upon  the  pos- 
session of  him  the  said  plaintiff  thereof, 
and  him  the  said  plaintiff  from  his 
possession  thereof,  ejected,  expelled, 
put  out  and  amoved  and  kept  and  con- 
tinued the  said  plaintiff  so  ejected,  ex- 
pelled, put  out  and  amoved,  from  his 
possession    thereof,    from    thence   until, 

and  upon,  and  after  the  said  • 

day  of ,  in  the  year,  etc.     And 

this,  etc.  (conclude  with  verification). 
Burr.  App.  406,  §753;  3  Chit.  PI.  1192. 
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D.  Plea  to  Avowry  Damage  Feasant, 

Tender  Before  Impounding. 
And  the  said  plaintiff,  as  to  the  said 
avowry  of  the  said  defendant,  saith 
that  the  said  defendant,  by  reason  of 
anything  by  him  in  that  avowry  above 
alleged,  ought  not  to  avow  the  taking 
of  the  said  cattle  (or  goods  and  chat- 
tels, as  in  the  declaration),  in  the  said 
place  in  which,  etc.,  and  justly,  etc., 
because  he  says  that  after  the  taking 
of  the  said  cattle  in  the  said  place 
in  which,  etc.,  by  the  said  defendant, 
and  before  the  impounding  of  the  same, 
to-wit,  on  the  same  day  and  year  in 
the  said  declaration  mentioned,  at  the 
town  aforesaid,  in  the  county  aforesaid, 
he  the  said  plaintiff  tendered  and  of- 
fered to  pay  to  the  said  defendant  a 
certain  sum  of  money,  to-wit,  the  sum 
of  (twenty-five)  dollars,  as  amends  for 
*he  said  damage  done  to  him  the  said 
defendant,  by  the  said  cattle  in  the 
said  place  in  which,  etc.,  as  aforesaid, 
and  which  was  then  and  there  sufficient 
amends  for  the  same;  which  said  sum 
of  (twenty-five)  dollars  the  said  de- 
fendant then  and  there  wholly  refused 
to  accept  from  the  said  plaintiff,  and 
unjustly  detained  the  said  cattle 
against  sureties  and  pledges,  etc.,  until, 
etc.,  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained 
against  him  the  said  defendant.  And 
this,  etc.  (conclude  with  verification). 
Burr.  App,  407,  §757;  3  Chit.  PL  1198; 
Yates'  Forms  559. 

E.  Plea,    Traverse     to    Avowry,    No 

Sent  in  Arrear. 
And  the  said  plaintiff,  as  to  the  said 
avowry  of  the  said  defendant,  saitb 
that  the  said  defendant,  by  reason  of 
anything  by  him  in  that  avowry  above 
alleged,  ought  not  to  avow  the  taking  of 
the  said  cattle  (or  goods  and  chattels, 
as  in  the  declaration),  in  the  said  place 
in  which,  etc.,  and  justly,  etc.,  because 
be  saith  that  no  part  of  the  said  sup- 
posed rent  in  the  .said  avowry  men- 
tioned, was  or  is  in  arrear  from  the 
said  plaintiff  to  the  said  defendant,  in 
manner  and  form  as  the  said  defendant 
hath  in  his  said  avowry  in  that  bchalt 
alleged.  And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  coun- 
try, etc.  Burr.  App.  40r,,  §751;  3  Chit 
PI.  1190. 

F.  Plea    {by   Defendant)     Cepit    in 

Alio  Loco. 
And    the    said    C.    D.,    defendant    in 
this  suit,  by  B,  H.,  his  attorney,  comes 


and  defends  the  wrong  and  injury, 
when,  etc.,  and  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that  he  took  the  said 
cattle  in  the  said  declaration  men- 
tioned,   in    a   certain    close    called    the 

•,    in    the    town     of     ■ — , 

aforesaid,  in  the  county  aforesaid; 
without  this,  that  he  took  the  said  cat- 
tle,  or  any   or  either  of  them,  in   the 

said  place  called  the  ,  in  the 

said   town  of  ,  in   the  county 

aforesaid,  as  the  said  plaintiff  hath  in 
his  said  declaration  in  that  behalf  a' 
leged;  and  this  he  the  said  defendant 
is  ready  to  verify:  Wherefore  he  prayi 
judgment,  if  the  said  plaintiff  ought 
to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  etc.  Burr. 
App.  361,  §657. 

Gr.  Plea  by  Way  of  Traverse,  of  Cog- 
nizance That  Defendant  Wat 
Not   Bailiff. 

And  the  said  plaintiff,  as  to  the  said 
cognizance  of  the  said  defendant,  saith 
that  the  said  defendant,  by  reason  of 
anything  by  him  in  that  cognizance 
above  alleged,  ought  not,  as  bailiff  of 
the  said  L.  M.,  to  acknowledge  the 
taking  of  the  said  (goods  and  chattels), 
in  the  said  place  in  which,  etc.,  and 
justly,  etc.;  because  he  saith  that  the 
said  defendant,  at  the  said  time,  when, 
etc.,  was  not  the  bailiff  of  the  said 
L.  M.,  in  manner  and  form  as  tho  said 
defendant  hath  above  in  his  anid  cog- 
nizance in  that  belialf  alleged.  And 
this  the  said  j)Iaintiff  prays  may  be 
inquired  of  by  the  country,  etc.  Burr. 
App.  408,   §758;    3   Chit.  PI.   1190. 

II.  Pica  in  Traverse  to  Cognizance, 
No  Bent  in  Arrear  in  Part, 
Tender  in   Part. 

And  the  said  plaintiff,  as  to  the  said 
cognizance  of  the  said  defendant,  by 
him  abovo  made,  saith  tlint  the  said 
defendant  ouylit  not  by  reason  of  any- 
thing in  tliat  cogni7jinco  ftlie^;od  to  ac- 
knowledge the  taking  of  the  finid  goods 
and  chattels  in  the  wiid  [>Iaco  in  which, 
etc.,  and  justly,  etc..  because,  as  to  th« 

num   of dollars,   parrel  of  tho 

said  rent  in  the  said  cognizance  nlleged 
to  be  due  and  in  arrear,  and  unpajd 
from  the  Maid  plaintiff  to  the  Hnid  J.  K.. 
tho  said   plaintiff  saith  that  no  part  of 

the    said    num    of   dollnri*.    at 

the  said  time  when,  etc.,  wai  in  arrear, 
in  manner  and  form  aK  th(<  unid  defend- 
ant  hath,  in   liiw  wnid   cogniznnro,  aboT* 
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allPRed.  And  this  he  the  said  plaintiff 
prays  may  be  inquired  of  by  the  coun- 
try.' etc.     Ami  as  to  the  sum  of 

dollars,  residue  of  the  said  rent  or  sum 
of dollars,  in  the  said  cogni- 
zance alleged  to  be  due  and  in  arroar, 
and  unpaid  from  the  said  plaintiff  to 
the  said  J.  K.,  the  said  plaintiff  saith 
that  after  the day  of 


in   the   year,  etc.,  and  before  the   said 

time  when,  etc.,  to-wit,  on  the 

(Jay  of  ,  in  the  year  aforesaid, 

at."  etc..  he  the  said  plaintiff  tendered 
and  offered  to  pay  to  the  said  J.  K. 
(or  to  L.  M.,  then  and  there  being 
the  bailiff  of  the  said  J.  K.,  and  by 
him  dulv  authorized  to  receive  the  said 
rent  and   make  the   said  distress),  the 

said    sum    of    dollars,    which 

the  said  J.  K.  then  and  there  refused 
to  accept  and  receive  of  and  from  him 
the  said  plaintiff;  and  that  after  the 
said  tender,  and  before  the  said  dis- 
tress was  so  made  and  taken  as  afore- 
said, no  request  or  demand  of  the  said 

sum  of dollars  was  ever  made 

bv,  or  on  the  behalf  of,  the  said  J.  K. 
And  this  he  the  said  plaintiff  is  ready 
to  verify.  Wherefore,  inasmuch  as  the 
said  defendant  hath  above  acknowl- 
edged the  taking  of  the  said  cattle  (or 
goods  and  chattels),  in  the  said  place 
in  which,  etc.,  he  the  said  plaintiff 
prays  judgment,  and  his  damages,  by 
reason  of  the  taking  and  unjustly  de- 
taining the  same,  to  be  adjudged  to 
him,  etc.  Burr.  App.  405,  §752;  3  Chit. 
PI.   1191;   Yates'  Forms  556. 

Vin.    Eeplications. 

A.  EepUcation  to  Plea  to  Avowry, 
Denial  of  Defect  of  Fences. 

And  the  said  defendant,  as  to  the 
said  plea  in  bar  of  the  said  plaintiff 
to  the  said  (first)  avowry  of  him  the 
said  defendant,  says  that  he,  by  reason 
of  anything  by  the  said  plaintiff,  in 
that  plea  above  alleged,  ought  not  to 
be  barred  from  avowing  the  taking  of 
the  said  cattle  in  the  said  declaration 
mentioned  in  the  said  place  in  which, 
etc.,  and  justly,  etc.,  because  he  says 
that  the  said  hedge  and  fence,  in  the 
said  plea  in  bar  mentioned,  before  or 
at  the  time  when,  etc.,  were  not  ruin- 
ous, prostrate  or  fallen  down  for  want 
of  needful  or  necessary  making,  re- 
pairing or  amending  thereof,  in  manner 
and  form  as  the  said  plaintiff  hath 
above,  in  his  said  plea  in  that  behalf 
alleged.  And  of  this  he  the  said  de- 
fendant puts  himself  upon  the  country, 


etc.      Burr.     App.     409,     §763;     Yates' 
Forms  561. 

B.  EepUcation  to  Plea  to  Avowry, 
Denial  of  Duty  to  Bepair 
Fences, 

And  the  said  defendant,  as  to  the 
said  pica  in  bar  of  the  said  plaintiff 
to  the  said  (first)  avowry  of  him  thfi 
said  defendant,  says  that  he,  by  reason 
of  anything  by  the  said  plaintiff,  in 
that  plea  al)Ove  alleged,  ouglit  not  to  be 
barred  from  avowing  the  taking  of  the 
said  cattle  in  the  said  declaration  men- 
tioned in  the  said  place  in  which,  etc., 
and  justly,  etc.,  because  he  says  that 
he  the  said  defendant,  and  all  other 
the  tenants  and  occupiers  of  the  said 
close  in  which,  etc.,  for  the  time  being, 
from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  have  not  re- 
paired and  amended,  nor  have  been 
used  and  accustomed  to  repair  and 
amend,  nor  of  right  ought  to  have  re- 
paired and  amended,  nor  ought  the  said 
defendant  before,  or  at  the  said  sev- 
eral times,  when,  etc.,  of  right  to  have 
repaired  and  amended,  nor  still  of  right 
ought  to  repair  and  amend  the  said 
hedge  and  fence  between  the  said  close 
of  the  said  defendant,  and  the  said 
close  in  which,  etc.,  when,  and  as  often 
as  occasion  hath  required,  to  prevent 
cattle  feeding  and  depasturing,  or  be- 
ing in  the  said  close  of  the  said  de- 
fendant, from  erring  or  escaping  there- 
out through  the  defects  and  insuffi- 
ciency of  the  said  hedge  and  fence 
into  the  said  close  in  which,  etc.,  and 
doing  damage  there,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  his  said  plea  in  bar,  in  that  behalf 
alleged.  And  of  this  he  the  said  de- 
fendant puts  himself  upon  the  country, 
etc.  Burr.  App.  409,  §762;  Yates' 
Forms  560. 

C.  EepUcation  to  Plea  to  Avowry, 
Denial  of  Tender. 

And  the  said  defendant,  as  to  the 
said  plea  in  bar  of  the  said  plaintiff 
to  the  said  (first)  avowry  of  him  the 
said  defendant,  as  to  the  said  sum  of 
one  hundred  dollars,  residue  of  the  said 
rent,  in  the  said  avowry  mentioned, 
gays  that  he,  by  reason  of  anything  by 
the  said  plaintiff  in  that  plea  above 
alleged,  ought  not  to  be  barred  from 
avowing  (or  acknowledging)  the  tak- 
ing of  the  said  cattle  (goods  and  chat- 
tels) in  the  said  declaration  mentioned, 
in  the  said  place  in  which,  etc.,  and 
justly,  etc.,  *  because  he  says  that  the 
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said  plaintiff  did  not  tender  or  offer  to 
pay  to  him  the  said  defendant  the  said 
Bum  of  (one  hundred)  dollars  of  the 
fnt  aforesaid,  in  manner  and  form  as 
the  said  plaintiff  hath  above,  in  his 
said  plea  in  bar,  alleged.  And  of  this 
he  the  said  defendant  puts  himself  upon 
the  country,  etc.  Burr.  App.  408,  §760; 
Yates'  Forms  559. 

D.  Eeplication  to  Plea  to  Avowry, 
Demand  After  Tender. 

(As  in  preceding  form  to  the  *,  and 
then  as  follows) :  because  he  says  that 
after  the  said,  etc.  (the  day  when  the 
rent  became  due,  as  stated  in  the 
avowry),  and  after  the  said  supposed 
tender  in  that  plea  mentioned,  and  be- 
fore the  taking  of  the  said  goods  and 
chattels  in  the  said  place  in  which, 
etc.,  to-wit,  on,  etc.,  at,  etc.,  the  said 
L.  M.  demanded  of  the  said  plaintiff 
the  said  sum  of  (one  hundred)  dollars, 
the  residue  of  the  said  rent,  and  re- 
quired him  to  pay  the  same  to  the 
said  L.  M.,  which  the  said  plaintiff 
then  and  there  wholly  neglected  and 
refused  to  do;  wherefore  the  said  de- 
fendant, as  the  bailiff  of  the  said  L.  M., 
well  acknowledges  the  taking  of  the 
said  goods  and  chattels  in  the  said 
place  in  which,  etc.,  and  unjustly,  etc., 
for  and  in  the  name  of  a  distress  for 
the  said  rents  so  due,  in  arrear  and  un- 
paid to  the  said  L.  M.  as  aforesaid; 
and  the  said  rent  still  remains  so  due 
and  unpaid  in  manner  and  form  as  the 
said  defendant  hath  above  alleged. 
And  this  he  the  said  defendant  is  ready 
to  verify.  Wherefore,  as  before,  he 
prays  judgment,  and  a  return  of  the 
said  cattle  (goods  and  chattels,  together 
with  his  damages,  etc.,  according  to 
the  form  of  tlie  statute  in  such  case 
made  and  provided,  to  be  adjudged  to 
him,  etc.  Burr.  App.  408,  §7G1;  Yates' 
Forms  5G0. 

IX.    Rejoinder  by  Plaintiff  in  Replevin. 

And  the  said  plaintiff,  as  to  the  said 
replication  of  (lie  said  defendant  to  tbo 
faid  pica  in  bar  of  him  the  »;u<l  plain- 
tiff, to  the  said  avowry  of  the  said  de- 
fendant, says  that  the  said  defendant 
ought  not,  by  reason  of  anything  by 
him  in  that  replication  alleged,  to  avow 
the  taking  of  the  paid  cattle  in  the  said 
close  in  which,  etc.,  and  justly,  etc., 
because  he  r?ays  that,  etc.  (here  state 
the  subject-matter  of  the  rejoinder, 
and  conclude  to  the  country,  or  with 
a   verification,    as    in    a   plea    in    bar). 


Burr.    App.    410,    §764.      See    note    to 
Replication,  Replevin,  Steph.  PI.  I95n. 

X.  Demurrers. 

A.  General   Demxtrrer   to  an   Avoivry 

or  Cognizance. 
And  the  said  plaintiff  saith  that  the 
said  avowry  (or  cognizance)  of  the 
said  defendant,  and  the  matters  there- 
in contained  in  manner  and  form  as 
the  same  are  above  pleaded  and  set 
forth,  are  not  suflicient  in  law  for  the 
said  defendant  to  avow  or  acknowl- 
edge the  taking  of  the  said  (cattle), 
in  the  said  declaration  above  men- 
tioned, in  the  said  place  in  which,  etc., 
to  be  just;  and  that  he  the  said  plain- 
tiff, is  not  bound  by  law  to  answer 
the  same.  And  this  he  the  said  plain- 
tiff is  ready  to  verify.  Wherefore  he 
prays  judgment  and  his  damages,  by 
reason  of  the  taking  and  unjustly  de- 
taining of  the  said  (cattle),  to  be  ad- 
judged to  him,  etc.  Burr.  App.  399, 
§738;  3  Chit.  PI.  1257. 

B.  General  Demurrer  to  Pica  in  Bar 

to  Cognizance. 
And  the  said  defendant  saith  that 
the  said  plea  in  bar  of  the  said  plaintiff 
to  the  said  cognizance  of  him  the  said 
defendant,  and  the  matters  in  the  said 
plea  in  bar  contained,  are  not  sufficient 
in  law  to  bar  him  the  said  defendant 
from  having  a  return  of  the  said  (cat- 
tle); and  that  he  tlie  said  defendant 
is  not  bound  by  the  law  of  the  land 
to  answer  the  same;  and  tiiis  he  the 
said  defendant  is  ready  to  verify; 
wherefore,  for  want  of  a  sufficient  pica 
in  bar  in  tliis  behalf,  ho  the  said  de- 
fendant, as  before,  j>raya  judgment,  and 
a  return  of  tlie  said  (cattle),  together 
with  liis  damages,  costs  and  charges 
by  him  in  this  behalf  cxijondod,  ac- 
cording to  tlie  form  of  tlie  statute  in 
such  case  made  and  provided,  to  be 
ndjudgfd  to  him,  etc.  Burr.  App.  400, 
§740;   Yates'  Forms  561. 

XI.  Wrlta  of  Inquiry. 

A.     H'rit   of   /»7»iri/   t;i    Hrplcvin,  on 
Default  for  Not  Plriuhng. 
The  people  of  the  ntate  of   Now  York, 

to     the     sheriff    of     the    county     of 

,  greoting: 

Whereas  C.  D.  wa»  summoned  to  be 
in  our  supreme  court  of  judirntnre,  be- 
fore our  justices  thereof,  to  nnnwer 
A.    B.,    of   a    plea    wherefore    the    onid 

C.  D.  on  the day  of . 

in   the  ycnr  of  our  Lord   one  thousand 
eight    hundred    and    .    at     the 
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of   ,    in   your    county 

(in      a      certain      place      tlu-ro      called 
•),  took   till'   (cattle)   goods  autl 


chattels  of  tlie  said  A.  H.,  to-wit  (here 
set  out  the  >;oods,  etc.,  as  in  the  dec- 
laration), and  unjustly  detained  the 
same  (against  sureties  and  pledges,  un- 
til, etc.).  Wherefore  the  said  A.  B. 
said  that  he  was  injured,  and  had  sus- 
tained damage  to  the  value  of — 


dollars,  and  therefore  he  brought  his 
suit,  etc.  And  such  proceedings  were 
thereupon  had  in  our  supreme  court, 
before  our  aforesaid  justices  thereof, 
that  it  was  afterwards  considered  by 
the  same  court,  that  the  said  A.  B 
ought  to  recover  against  the  said  C.  D., 
his  damages  on  occasion  of  the  taking 
and  unjust  detention  of  the  (cattle) 
goods  and  chattels  aforesaid:  But  be- 
cause it  is  unknown  to  our  said  justices 
of  our  supreme  court  of  judicature 
aforesaid  what  damages  the  said  A.  B. 
hath  sustained,  by  means  of  the  prem- 
ises aforesaid,  and  also  what  is  the 
value  of  the  (cattle)  goods  and  chat- 
tels, aforesaid:  Therefore  we  command 
you,  that  by  the  oath  of  twelve  good 
and  lawful  men  of  your  county,  you 
diligently  inquire  what  damages  the 
said  A.  B.  hath  sustained,  as  well  by 
means  of  the  premises  aforesaid,  as  for 
his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended;  and 
also  what  is  the  value  of  the  (cattle), 
goods  and  chattels  aforesaid;  and  that 
you  send  to  our  said  court,  before  our 
justices  thereof,  at  the  (city  hall  in 
the  city  of  New  York,  on  the  first  Mon- 
day of  May)  next  (the  return  day), 
the  inquisition  which  you  shall  there- 
upon take,  under  your  seal,  and  the 
seals  of  those  by  whose  oath  you  shall 
take  that  inquisition,  together  with 
this  writ. 

Witness,  Greene  C.  Bronson,  esquire, 
our  chief  justice,  at  the  (capitol  in  the 
city  of  Albany,  the  seventeenth  day  of 
January,  in  the  year  one  thousand  eight 
hundred  and  forty-six). 

,  clerk. 

,  attorney. 

Burr.  App.  490,  §998;  2  R.  S.  436, 
437,  530,  §§47,  48. 

B.     Writ  of  Inquiry   to  Assess  Dam- 
ages    on     Judgment     Retorno 
Habendo. 
The  people  of  the  state  of  New  York, 
to     the     sheriff     of     the     county    of 

,  greeting: 

Whereas  C.  D.  was  summoned  to  be 


in  our  supreme  court  of  judicature, 
before  our  justices  thereof,  at,  etc.,  on, 
etc.,  to  answer  A.  B.,  of  a  plea  where- 
fore the  said  C.  D.  on,  etc.,  at,  etc., 
took  the  goods  and  chattels  of  the 
said  A.  B.,  to-wit,  etc.,  and  unjustly 
detained  them,  etc.  And  the  said  C.  D. 
having  on  that  day  duly  appeared  in 
our  said  court,  such  proceedings  wero 
thereupon  had  in  the  said  court,  before 
our  said  justices  thereof,  that  it  was 
afterwards  considered  by  our  said  court 
that  the  said  plaintiff  should  take  noth- 
ing by  the  said  writ,  but  that  he  and 
his  pledges  to  prosecute,  be  in  mercy; 
and  that  the  said  defendant  should  go 
thereof  without  day;  and  that  he  should 
have  a  return  of  the  said  goods  and 
chattels,  and  also  that  he  should  re- 
cover his  damages  by  reason  of  the 
detention  thereof,  etc.  And  thereupon 
the  said  defendant,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  prayed  our  writ  to  bo 
directed  to  you  to  inquire  of  the  said 
damages,  and  it  was  granted  to  him, 
etc.,  as  by  the  record  and  proceedings 
thereof,  still  remaining  in  our  said  su- 
preme court,  before  our  aforesaid  just- 
ices thereof,  fully  appears:  Therefore 
we  command  you,  that  according  to  the 
form  of  the  statute  in  such  case  mado 
and  provided,  you  diligently  inquire  by 
the  oath  of  twelve  good  and  lawful 
men  of  your  county  what  damages  the 
said  defendant  hath  sustained  by  rea- 
son of  the  detention  of  the  goods  and 
chattels  aforesaid:  And  that  the  in- 
quisition which  you  shall  thereupon 
take,  you  send  to  our  justices  of  our 
supreme    court    of   judicature,     at     the 

,    in   the   city   of  ,   on 

the  day  of  next,  un- 
der your  seal,  and  the  seals  of  those 
by  whose  oath  you  shall  take  that  in- 
quisition, together  with  this  writ. 

Witness,  etc.  (teste  in  XI,  A).  Burr. 
App.  492,  §1000;  2  R.  S.  437,  531,  §53. 

XII.    Retorno  Habendo. 

A.     Hctorno    Ilahtndo    for    Want     of 
Plea  in  Bar  to  Avowry. 
The  people  of  the  state  of  New  York, 

to    the    sheriff     of     the     county     of 

(Washington),  greeting: 

Whereas  C.  D.  was  summoned  to  be 
in  our  supreme  court  of  judicature  be- 
fore our  justices  thereof,  to  answer 
A.  B.  of  a  plea,  wherefore  the  said  C. 

D.,   on   the  day   of  , 

in  the  year  of  our  Lord  one  thousand 
eight    hundred    and ,    at     the 
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town  of 


-,  in  your  county,  in  a 


certain  place  there  called 
took  the  (cattle),  goods  and  chattels 
of  him  the  said  A.  B.,  to-wit,  etc. 
(here  set  out  the  goods,  etc.,  as  in  the 
declaration),  and  unjustly  detained 
them  until,  etc.,  as  it  was  said.  And 
the  said  C.  D.  appearing  in  our  said 
court,  before  our  justices  thereof,  for 
a  certain  reason  by  him  alleged  in  our 
same  court,  as  bailiff  of  E.  F.,  well 
acknowledged  the  taking  of  the  said 
(cattle),  goods  and  chattels  in  the  said 
place  in  which,  etc.,  and  justly,  etc. 
(for  damage  there  done):  Whereupon 
the  said  A.  B.,  being  afterwards  sol- 
emnly called  in  our  said  court,  before 
our  aforesaid  justices  thereof,  came 
not,  nor  did  he  further  prosecute  his 
writ  aforesaid;  wherefore  it  was  con- 
sidered in  our  said  court,  before  our 
said  justices,  that  the  said  A.  B.  should 
take  nothing  by  his  writ  aforesaid, 
but  that  he  and  his  pledges  to  prose- 
cute should  be  in  mercy,  etc.,  and  that 
the  said  C.  D.  should  go  thereof,  with- 
out day,  etc.,  and  that  he  should  have 
a  return  of  the  said  (cattle),  goods  and 
chattels,  etc.  Therefore  we  command 
you,  that  without  delay  you  cause  the 
said  (cattle),  goods  and  chattels  to  be 
returned  to  the  said  C.  D.  And  in  what 
manner  you  shall  have  executed  this 
our  writ,  make  appear  to  our  said  just- 
ices of  our  supreme  court  of  judicature 
aforesaid,  at  the  (city  hall  in  the  city 
of  New  York,  on  the  first  Monday  of 
May  next).  And  liave  you  then  there 
this  writ.  Witness,  etc.  Burr.  App. 
125,  §249;  Till.  Forms  98. 

B.  Ectorno  Tlahcndo  on  Non  Proa. 
(Eeturn  goods  to  dcfendttat.) 
The  people  of  the  state  of  New  York, 
to  the  sherifiF  of  the  county  of  (Al- 
leghany), greeting: 
Whereas  C.  D.  was  summoned  to  be 
in  our  supreme  court  of  judicature,  be- 
fore our  justices  thereof,  to  answer 
A.  B.  of  a  plea,  wherefore  he  took  tlie 
goods  and  chattels  of  the  said  A.  B., 
and  unjustly  detained  them,  etc.,  as  it 
was  said:  And  the  said  A.  B.,  after- 
wards, in  our  same  court,  before  our 
said  justices,  made  default:  Wherefore 
it  was  considered  in  our  same  court, 
that  he  and  his  pledges  to  prosecute 
should  be  in  mercy,  etc.,  and  that  the 
said  C.  D.  should  go  thereof,  without 
day,  etc.,  and  that  he  should  have  a 
return  of  the  said  good'<  and  rhntfrls. 
etc.     Therefore  we  command  you,  that 


without  delay,  you  cause  the  said  goods 
and  chattels,  to-wit  (specify  the  arti- 
cles), to  be  returned  to  the  said  C.  D.: 
And  in  what  manner  you  shall  have 
executed  this  our  writ,  make  appear  to 
our  said  justices  of  our  supreme  court 
aforesaid,  at  the  (city  hall  in  the  city 
of  New  York),  on  the  (first  Monday 
of  May)  next,  and  have  you  then  there 
this  writ.  Witness,  etc.  (as  in  XI,  A). 
Burr.   App.   125,   §248;    Till.   Forms  98. 

C.  Bctorno  Hahendo  After  Vtrdict. 
The  people  of  the  state  of  New  York, 

to     the     sheriff     of     the     county     of 

(Tioga),  greeting: 

Whereas  C.  D.  was  summoned  to  b« 
in  our  sujireme  court  of  judicature,  be- 
fore our  justices  thereof,  etc.  And  the 
said  C.  D.  appearing  in  our  said  court, 
before  our  said  justices,  alleged  and 
said  that  he,  as  bailiff  of  E.  F.,  took 
the  cattle,  goods  and  chattels  afore- 
said, in  the  said  place  in  which,  etc., 
being  the  soil  and  freehold  of  the  said 
E.  P.,  doing  damage  there;  and  the 
said  C.  D.  prayed  a  return  of  the  said 
cattle,  goods  and  chattels,  to  be  ad- 
judged to  him,  etc.  And  afterwards, 
by  a  certain  jury  of  the  country  upon 
which  as  well  the  said  C.  D.  as  the 
said  A.   B.   had  put   themselves  in   that 

behalf,   taken   on   the   d.iy  of 

,  in  the  vear  of  our  Lord  on» 


thousand    right   hundred   and  , 

before    R M ,    esquire, 

one  of  our  circuit  judges,  it  was  found 
that  the  said  place  in  wliich,  etc.,  at 
the  said  time  when,  etc..  was  the  soil 
and  freeliold  of  the  said  K.  F.,  as  the 
said  C.  D.  Jiad  alleged;  and  the  jurors 
of  the  said  jury,  according  to  the  form 
of  the  statute  in  sucii  case  made  and 
provided,  assessed  the  damagi's  of  the 
said  C.  D.,  on  occasion  of  tlie  premises, 
besides  his  costs  and  charges  by  him 
laid  out,  about  his  defense  in  tliis  be- 
half, to  dollars,  and  for  thono 

costs  and  charges  to .     Where- 

ujion  it  w:is  afterwnrdH  consiilered  in 
our  supreme  court,  before  our  afore- 
said justices  thenof,  that  the  said  A. 
B.  should  take  notliing  by  his  writ 
aforesaid;  but  that  he  and  liit  pledge* 
to  prosecute  nhould  bo  in  nicroy,  etc., 
and  that  the  said  C.  D.  should  ffO 
thereof  without  day,  etc.,  and  that  ho 
should  have  n  return  of  tlio  cattle, 
goods  and  chattels  afnrnwnid:  (And 
if  w.TH  nl-o  further  connidered  In  onr 
)<u]irrm<'  court,  before  our  aforonaid 
justices    tber''nf      ilml     the    ^;^id    C.    D. 
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should  recover  against  the  said  A.  B., 
his  damages  aforesaid,  l\v  the  jury 
aforesaid,    in    form    aforesaid    assessed, 

and  also  dollars  for  his  costs 

and  charges  aforesaid,  by  our  said  su- 
preme court,  before  our  aforesaid  just- 
ices thereof,  then  there  adjudged  of 
increase  to  the  said  C.  D.,  .ind  with  his 
assent,  according  to  tlie  form  of  the 
statute!  in  such  case  made  and  pro- 
vided.) Therefore  wc  command  you, 
that  without  delay,  you  cause  the  cat- 
tle, goods  and  cl^attels  aforesaid  to  be 
returned  to  ti.e  said  C.  D.;  and  in 
what  manner  you  shall  execute  this 
our  writ,  malce  appear  *o  our  said  just- 
ices of  our  supreme  court  aforesaid, 
at  the  (academy  in  the  city  of  Utica), 
on  the  (first  Monday  of  July)  next. 
And  have  you  then  there  this  writ. 
"Witness,  etc.  (as  in  XI,  A).  Burr.  App. 
126,  §250;  Till.  Forms  100. 

XIII.     Complaints. 

A.  Complaint   for  Goods   Wrongfully 

Taken  From  Plaintiff's  Posses- 
sion. 

I.  That  at  the  time  hereinafter  men- 
tioned, the  plaimtiff  was  la-.vfully  pos- 
sessed of  (briefly  designate  the  goods), 

of  the  value  of  dollars,  then 

and  ever  since  his  property. 

n.     That    on   the day   of 

,  18 — ,  at  (here  state  the  place 

definitely),  the  defendant  wrongfully 
took  said  goods  and  chattels  from  the 
possession  of  this  plaintiff,  and  still  un- 
justly detains  the  same,  to  the  damage 
of  the  plaintiff dollars. 

Wherefore  this  plaintiff  demands 
judgment  against  the  defendant  for 
the  recovery  of  the  possession  of  said 
goods  and  chattels,  or  for  the  sum  ot 

dollars,  the  value  thereof,  in 

case  a  delivery  cannot  be  had;  together 

with dollars,  his  damages,  and 

for  his  costs.     1  Abb.  Forms  .508. 

B.  Complaint  to  Jtecover  Goods  Taken 

From  Lessee  or  Bailee. 

T.  That  at  the  time  hereinafter  men- 
tioned, the  plaintiff  was,  and  still  is, 
the  owner  of  (briefly  designate  the 
goods),  of  the  value  of dol- 
lars; which  goods  were  then  in  the 
possession  of  one  M.  N.,  to  whom  the 
plaintiff  had  leased  the  same  for  a  cer- 
tain term  (or  with  whom  the  plaintitl' 
had  deposited  the  same  for  storage,  or 
otherwise,   according   to   the   fact). 

IT.      That    on    the    day    of 

,    18—,    at ,    the    de- 


fendant wrongfully  took  said  (goods) 
and  chattels  from  the  possession  of  said 
]\r.    N.,    and    still    unjustly    detains   tho 

same,    to    plaintiff's    damage • 

dollars. 

III.  That  before  this  action  said 
term  expired,  and  thereupon  the  plain- 
tiff became  entitled  to  the  immediate 
and  exclusive  possession  of  said  goods. 

Demand  for  judgment,  as  in  preced- 
ing form.     1  Abb.  Forms  510. 

C.     Complaint      To      Eecovcr      Goods 
Wrongfully  Detained. 

That  on,  and  ever  since,  the 

day   of   ,    18 — ,    the    defendant 

detained    from    the    plaintiff    his    (title 

deeds   of  land,   called ,   in   the 

county    of   ) ;    that    is   to    say 

(describe  the  deeds). 

Wherefore  this  plaintiff  demands 
judgment  against  the  defendant  for 
the  recovery  of  the  possession  of  said 
s  and  chattels,  or  for  the  sum  of 
dollars,  the  value  thereof,  in 


(I. 
II. 


case  a  delivery  cannot  be  had;  together 

with dollars,    his     damages, 

and  for  his  costs.     1   Abb.  Forms  511. 

D.  Complaint      To     Recover      Goods 

From  One  Having  Derived  Pos- 
session Innocently. 
As  in  Form  XIII,  B.) 

That    on    the    day    of 

,  18 — ,  at  ,  one  M.  N. 

(or  certain  persons  of  the  plaintiff  un- 
known) wrongfully  took  said  goods  and 
chattels  from  the  possession  of  the 
plaintiff  (or  otherwise),  and  unjustly 
detained  the  same. 

III.  That  thereafter  the  same  came 
to  the  possession  of  the  defendant,  who 
refuses  to  deliver  them  to  the  plaintiff, 
although,  before  this  action,  to-wit,  on 

the    daj'    of ,    18 — , 

by  the  plaintiff  duly  requested  so  to 
do;  but,  on  the  contrary,  still  unjustly 
detains  them  from  the  plaintiff,  to  his 
damage dollars. 

Demand  for  judgment  as  in  Form 
XIII,  B.)     1  Abb.  Forms  511. 

E.  Complaint   by   Seller   To   Becover 

Goods  From  Fraudulent  Buyer. 

I.     That   on   the    day    of 

,  18 — ,  at  ,  the  de- 
fendant, with  intent  to  deceive  and  de- 
fraud the'  plaintiff  by  inducing  the 
plaintiff  to  sell  goods  to  him,  falsely 
and  fraudulently  represented  to  the 
plaintiff  that  he  was  solvent,  and 
,'  worth  dollars  over  all  his  lia- 
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bilities  (or  otherwise,  as  the  represen 
tations  were). 

n.  That  the  plaintiflf,  relying  on 
said  representations,  was  thereby  in- 
duced to  sell  (and  deliver)  to  him 
(briefly  designate  the  goods),  of  the 
value  of dollars. 

m.  That  the  said  representations 
were  false  in  that  (stating  what  re- 
spect), and  were  then  known  by  the 
defendant   to  be  so. 

IV.  That  the  defendant  having  so 
obtained  from  the  plaintiff  the  pos- 
session of  said  goods,  wrongfully  de- 
tains them  from  the  plaintiff,  to  his 
damage dollars. 

Wherefore  this  plaintiff  demands 
judgment  against  the  defendant  for 
the  recovery  of  the  possession  of  said 
goods  and  chattels,  or  for  the  sum  of 

dollars,  the  value  thereof,  in 

case  a  delivery  cannot  be  had;  together 

with    dollars,    his     damages, 

and    for    his   costs.  1    Abb.   Forms   512. 

F.  Complaint  To  Recover  Goods 
From  Fravdulent  Buyer  and 
Uis  Transferee. 

T,  II  and  III,  as  in  last  form. 

IV.  That  the  said  (buyer)  after- 
wards transferred  said  goods  to  the 
defendant  Y.  Z.,  who  wrongfully  de- 
tains them  from  the  plaintiff. 

V.  That    on    the day    of 

,  18 — ,  at  ,  the  plain- 
tiff demanded  of  said  Y.  Z.  that  he 
deliver  the  same  to  him,  but  said  Y.  Z. 
refused  so  to  do,  to  his  damage 
dollars. 

Demand  for  judgment  as  in  preced- 
ing form.     1   Abb.  Forms  512. 

XIV.    Answers. 

A.  Denitil  of  Talcing. 

Denies  that  at  the  time  alleged  in 
the  complaint,  or  at  any  other  time, 
at  the  place  alleged  in  the  complaint, 
or  at  any  other  j)lace,  the  defendant 
wrongfully  took  the  said  goods  ani 
chattels  from  the  possession  of  tiio 
plaintiff,  or  that  he  still  unjustly  de- 
tains  the  same,  to   the   damage   of   the 

plaintiff  dollars,  or  any  other 

sum,  or  that  by  reason  of  the  taking 
alleged  in  the  complaint,  or  of  any  act 
or  acts  of  the  defendant,  the  plaintifl 
has    sustained    damage    to    the    amount 

of dollars,    or    any     damage 

whatever.     2  Abb.  Forms  112. 

B.  Answer,  Title  in  Defendant  or  in 

a  Stranffer. 
That    the    goods    mentioned     in     the 


complaint  were  the  property  of  the  de- 
fendant (or  the  property  of  one  M.  N.) 
at  the  time  mentioned  in  the  complaint, 
and  not  the  property  of  the  plaintiff. 
(If  title  is  in  defendant,  demand  relief 
as  in  next  form.)     2  Abb.  Forms  119. 

C.  Answer,    Defendant    Part    Owner. 

That  at  the  several  times  mentioned 
in  the  said  complaint,  one  undivided 
half  of  the  said  goods  and  chattels 
was,  and  still  is,  the  property  of  this 
defendant,  and  not  of  the  plaintiff; 
and  the  whole  of  said  goods  and  chat- 
tels then  were  rifjbtfully  in  the  pos- 
session  of  this  defendant. 

Wherefore  this  defendant  demands 
judgment  for  a  return  of  said  goods 
and  chattels,  with  damages  for  the  tak- 
ing and  detention  thereof;  and  for  the 
costs  of  this  action.  2  Abb.  Forms 
148. 

D.  Ansicer,     Lien     for    Storage     or 

Freight. 

I.     That    on  the    dav    of 


,   18 — ,   the   plaintiff   deposited 

the  goods  mentioned  in  the  complaint 
with  the  defendant  for  storage  (or  de- 
livered the  goods  mentioned  in  the  com- 
plaint  to    the   defendant   to  be   carried 

to  ),   agreeing  to  pay   for  the 

same cents     per     ton     (per 

month). 

II.  That  the  defendant  duly  per- 
formed all  the  conditions  of  the  ron- 
tract  on  his  part,  and  has  always  been, 
and  still  is,  ready  and  willing  to  de- 
liver the  said  goods  to  the  plaintiff 
upon  payment  of  the  money  duo  for 
storage  (or  freight). 

III.  That  the  plaintiff  has  not  paid 
or  tendered  the  same;  wherefore  the 
defendant  detained  (and  ntill  detains) 
said  goods.     2  Abb.  Forms  149. 

E.     Answer,  Lien   for  Services. 

T.  That  said  goods  were  mnnufnc- 
tured  by  the  defendant,  as  a  carpenter 
and  joiner;  and  tlint  he  detained  them 
by  virtue  of  his  lien  an  a  inechnnic; 
and  the  mnnufncfurer  thereof,  ns  M- 
rurity  for  the  payment  of dol- 
lars, the  money  dun  him  from  the  plain- 
tiff for  work  and  labor  in  manufactur- 
ing them. 

II.  That  said  sum  Is  still  dii«»  from 
the  plaintiff  therefor,  and  un;.nid; 
wherefore  the  defendant  dclainrd  (and 
(itill  dctainn)  said  goodw.  2  Abb.  rorms 
UP. 
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F.  Anawfr,  Property  Du'itraineil,  Do- 
ing DamoiH'- 

I.  That  at  the  times  mentioned  in 
the  complaint,  this  defendant  (or  one 
M.  N.)  was  lawfully  possessed  of  the 
real  property  upon  which  the  (cattle) 
therein    mentioned   were   taken,   to-wit, 

a  certain  meadow,  called (or 

otherwise      identify      it),     situate     at 

IT.  That  the  (cattle)  alleged  in  the 
complaint  to  have  been  taken  and  car- 
ried away  by  this  defendant  were,  at 
the  time  therein  stated,  wrongfully 
upon  said  premises  of  the  defendant 
(or  of  said  M.  N.),  and  then  incum- 
bering the  same  and  doing  damage 
thereon. 

III.  That  (acting  by  command  of 
said  M.  N.),  this  defendant  then  and 
there  took  said  property,  and  removed 
and  carried  the  same  away  to  a  con- 
venient distance,  doing  no  unnecessary 
damage  thereto,  and  there  left  the 
same  for  the  use  of  the  plaintiff. 

IV.  That  these  acts  are  the  same  of 
which  the  plaintiff  complains.  2  Abb. 
Forms  152. 
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2.  Estoppel,    1071 

B.  In  Bar,  1072 

1.  In  Traverse  to  Plea,  1072 

2.  Of  Nul  Tiel  Record,  1072 

3.  Several  Beplications,   1072 
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Matter,  1072 

C.  Statute  of  Limitations,  1073 

D.  In    Avoidance    of    New    Matter, 

When  Directed,  1073 
CROvSS-REFERENCES: 
Accord  and  Satlsfaction  : 

Replication    to   Plea   of   Accord    and 

Satisfaction,    General; 
Replication   to   Plea    That   Bill   Was 

Given  in  Settlement; 
Arbitration; 

Replication  to  Plea  of  Arbitrament. 
Aeeaignmext  and  Plea: 
Replication,   General    Form; 
Replication   to   Plea   to   Jurisdiction; 


Weplication  to  Plea  in  Abatement; 

Koplicalion     to     Plea     of     Auterfoia 
Acquit; 

Replication  to  Plea  of  Auterfois  Con- 
vict; 

Replication   to  Special   Plea   of   l''or- 
mor  Jeopardy. 
Assault  and  Battery: 

Replication,  New  Assignment,  Differ- 
ent  Assault; 

Replication    to    Plea    of   Son   Assault 
Demesne. 

Corporations  : 

Replication   by   Way   of   Traverse   to 
Plea    of    Nul    Tiel   Corporation. 
Demurrer  : 

Special  Demurrer  to  a  Replication; 
Demurrer  to  Reply. 
Dower,  Proceedings  To  Recover: 
Replication  That  They  Were  Lawful- 
ly Married  in  England; 
Replication,    Married   Without   Jurist 
diction. 

Duress: 

Replication  to  Plea  of  Duress. 
Errors,  Assignment  op: 

Replication    to    Plea    of    Release    1o 
Assignment   of   Error.  ^■ 
Estoppel : 

Replication  by  Way  of  Estoppel. 
Executors  and  Administrators: 

Replication    to    Plea    of    Ne     Unques 

Executor; 
Replication    to    Plea    of    Statute    of 
Limitations,   Plaintiff   Sued   as  Ex- 
ecutor   Within    One    Year    of    De- 
cease. 
Garnishment: 

Replication  to  Answer  of  Garnishee. 
Infants: 

Replication  to  Plea  in  Abatement  ot 

Infancy; 
Replication  to  Plea  of  Infancy,  Rati- 
fication After  Coming  of  Age; 
Replication  to  Plea  of  Infancy,  Goods 

Were  Necessities; 
Replication,  Traverse  to  Plea  of  In- 
fancy; 
Replication    to    Plea    of    Statute     of 
Limitations,  Plaintiff  an  Infant. 
Inheritance: 

Replication  to  Plea  of  Rien  Per  De- 
scent,  That  Defendant  Had  Assets 
at  Time  of  Commencement  of  Suit; 
Replication  to  Plea  of  Rien  Per  De- 
scent, That  Defendant  Had  Assets 
Before  Commencement  of  Suit. 
Insurance: 
Replication,  Waiver  by  Defendant  of 
Conditions. 
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Issues  in  Pleading  and  Peactice: 

Similiter  and  Eeplication. 
Juries  and  Jurors: 

Eeplication  to  Plea  to   Challenge   of 
Jury. 
Libel  and  Slander: 
Eeplication  to  Plea  Justifying  Words 
De  Injuria. 

LiBERUM   TeNEMENTUM: 

Eeplication,     Traverse     to     Plea     of 

Liberum   Tenementum; 
Eeplication  to  Liberum  Tenementum 

Demise  to  Defendant; 
Eeplication,  New  Assignment  to  Plea 
of  Liberum  Tenementum. 
Limitation  of  Actions: 

Eeplication    to   Plea    of   Action    Non 

Accrevit; 
Replication   to   Plea    of   ISTon-assump- 

sit; 
Eeplication  of  Statute  of  Limitations 

to   Set-off; 
Eeplication  to  Statute  of  Limitations, 

Plaintiff  Was  Imprisoned   (a,  b) ; 
Eeplication    to    Plea    of    Statute    of 
Limitations,.    Plaintiff    Was    Feme 
Covert; 
Replication    to    Plea    of    Statute    of 
Limitations,  Defendant  Was  Out  of 
State; 
Replication    to    Plea    of    Statute    of 
Limitations,       Defendant        Left 
State; 
Replication    to    Plea    of    Statute    of 
Limitations,  Process  Issued  Within 
Six  Years. 
Parties  : 

Eeplication  to  Plea  of  Non-joinder. 
Payment: 

Eeplication  to  Plea  of  Paj'ment. 
Eelease : 

Eeplication   by  Way  of   Traverse   to 

Plea   of  Eeieasp; 
Replication    to   Plea   of   Eelease   Ob- 
tained by  Fraud. 
Replevin  : 

Replication   to   Pica   to   Avowry,   De- 
nial of  Defect  of  Fences; 
Replication    to   Plea   1o   Avowry,   De- 
nial  of  Duty  To  Repair  Fences; 
Replication    to   Plea   to  Avowry,   De- 
nial  of  Tender; 
Replication    to   Plea   to  Avowry,   De- 
mand After  Tender. 
Ee.s  Jitdicata: 

Replication    of   Nul    Tiel     Record     to 

Plea    of  Judgment   Recovered; 
Replication  to  Plea  of  Judgment  Re- 
covered. 
Set-Otf  and  CorNTrnrLAiM; 
Replication  to  Plea  of  8«t-0ffj 


Statement    Admitting    CJounterclaim. 
Tender : 
Replication  to  Plea  of  Tender. 
Replication,  Traverse  to  Plea  of  Li- 
cense. 
Trespassing  Animals: 

Eeplication  to  Plea  of  Escape  of  Cat- 
tle   Through   Defective  Fence; 
Eeplication  to  Plea  of  Distress.  Dam- 
age     Feasant,      That       Defendant 
Turned  Cattle  Into  Locus  In  guo; 
Eeplication  to  Plea  of  Distress.  Dam- 
age Feasant,  Defect  of  Fences. 
Usury: 

Eeplication  to  Plea  of  Usury, 
I.     Replications. 

A.     To  Picas  in  Abatement. 

1.  BepUcations,  To  Plea  in  Abate- 
ment of  Coverture. 
And  the  said  plaintiff  saith,  that  his 
said  bill  (or,  tlie  said  writ,  or  declara- 
tion), by  reason  of  anything  by  the 
said  defendant  in  her  said  plea  above 
alleged,  ought  not  to  bo  quashed,  be- 
cause he  says,  that  at  the  time  of 
exhibiting  the  said  bill  (or  at  the  time 
of  the  commencement  of  this  suit), 
(or  according  to  the  language  of 
the  plea),  against  the  said  defend- 
ant, she  the  said  defendant  was  not 
married  to  the  said  S.  F.,  in  the  said 
plea  mentioned,  in  manner  and  form 
as  the  said  defendant  hath  above  in 
her  said  plea  in  that  behalf  alleged. 
And  this  he  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country. 
And  the  said  defendant  likewise,  etc. 
Burr.  App.  374;  3  Chit.  PI.  1U2. 

2.  Eeplicofion  by  Jf'fli/  of  Kstoppcl 
To  Plea  in  Abatrmrnt. 
And  the  said  plaintiff  saith  tlint  fho 
said  person  against  whom  he  the  said 
plaintiff  hath  exhibited  his  said  bill, 
iiy  the  name  of  C.  D.,  ought  not  to 
bo  admitted  or  received  to  plead  the 
[)lea  by  liiin  above  pleaded,  for  quash 
ing  the  said  iiill  of  the  said  plaintiff; 
because  he  saith  that  the  said  pcrmm 
against  whom  he  the  said  plaintiff  hath 
exhibited  liis  »aid  bill,  by  the  name  of 
C.  D.,  hnretofore,  towit,  in  the  term 
of  (January)  last  past,  catno  into  thin 
court  here,  and  put  in  bail  at  the  unit 
of  the  Haid  i>laintiff,  in  the  ph'n,  afore 
said,  by  the  name  of  C.  D.,  an  by  the 
record  thereof,  remaining  in  tho  naid 
court  before  tho  jnntieen  thereof,  at 
aforewiid.  more  fnllv  npp<>ara; 


and   this  ho  tho  unid   plaintiff  \^  mady 
to  verify  by  that  record;  wherofor*  ho 
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prays  judgment,  if  tbe  said  person 
against  whom  ho  tho  said  plaintilT  hath 
exhibited  his  said  bill,  by  the  name  of 
C.  D.,  ought  to  be  admitted  or  received 
to  his  said  plea  for  quashing  the  said 
bill,  contrary  to  his  own  acknowledg- 
ment, and  the  said  record,  etc.,  and 
that  he  mav  answer  over  to  the  said 
bill.  Burr.  App.  374,  §1578;  3  Chit.  PI. 
1143. 

B.     In  Bar  (Xul  Tiel  Eccord). 

1.  ScpUcation  in   Traverse  to  Plea 

of  Niil  Tiel  Itecord. 
And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him  (seo- 
ondly)  above  pleaded,  says  that  he  the 
said  plaintiff,  bj'  reason  of  anything 
by  tho  said  defendant  in  that  plea  al- 
leged, ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid 
actio-n  thereof  against  him  the  said 
defendant,  because  he  says  that  there 
is  such  a  record  of  the  said  recogni- 
zance (or,  if  a  judgment,  say,  "recov- 
ery"), remaining  in  the  said  supreme 
court  of  judicature,  before  the  afore- 
said justices  thereof,  as  he  the  said 
plaintiff  hath  above  in  his  said  declar- 
ation in  that  behalf  alleged.)  And  this 
he  the  said  plaintiff  prays  may  be  in- 
quired of  by  the  country.  And  the 
said  defendant  likewise,  etc.  Burr. 
App.  389,  §715b. 

2.  Eeplication  of  Nul  Tiel  Becord. 
And  the  said  plaintiff,  as  to  the  said 

plea  of  the  said  defendant,  by  him 
(secondly)  above  pleaded,  says  that  he 
the  said  plaintiff,  by  reason  of  anj'- 
thing  bj'  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  him  the 
said  defendant,  because  he  says  that 
there  is  not  any  record  of  the  said 
supposed  recovery  in  the  said  plea  men- 
tioned, remaining  in  the  said  supreme 
court  of  judicature  of  the  people  of 
the  state  of  New  York,  before  the  just- 
ices thereof,  at  the  (capitol  in  the 
city  of  Albany),  in  manner  and  form 
as  the  said  defendant  hath  above  in 
his  said  plea  alleged.  (And  this  he 
the  said  plaintiff  prays  may  be  inquired 
of  by  the  country.  And  the  said  de- 
fendant likewise,  etc.) 

E.  F.,  plaintiff's  attorney. 
Burr,  App.  388.  §715a. 

3.  Several   Beplirations. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him  (sec- 
ondly)   above    pleaded,    says   that    the 


said  plaintiff,  etc.;  because  he  says,  etc. 

(setting  out  the  first  replication). 

And  the  said  plaintiff,  by  special 
leave  of  the  court  here,  for  this  pur- 
pose first  had  and  obtained,  according 
to  the  form  of  the  dtatute  in  such  cast) 
made  and  provided,  says  that  he  the 
said  plaintiff,  by  reason,  etc.  (insert 
second  replication).  Burr.  App.  387, 
§711. 

Note. — The  English  statute  permit- 
ting duplicity  in  pleas  did  not  extend 
to  replications.  Look  for  such  author- 
ity in  statutes  of  the  particular  state. 

C.  (Equity  Jurisdiction  and  Proced- 
ure.) Replication  in  Equity, 
General  Form. 

The  replication  of  A.  B.,  plaintiff, 
to  the  answer  of  C.  D.,  defendant. 

This  replia.nt,  saving  and  reserving 
to  liimself  all,  and  all  manner  of  ad- 
vantage of  exception  to  the  manifold 
insufficiencies  of  the  said  answer,  for 
replication  thereunto  saith  that  he  will 
aver  and  prove  his  said  bill  to  be  true, 
certain  and  sufficient  in  the  law  to  be 
answered  iinto;  and  that  the  said  an- 
STver  of  the  said  defendant  is  uncertain, 
untrue  and  insufficient  to  be  replied 
unto  by  this  repliant;  without  this, 
that  any  other  matter  or  thing  whatso- 
ever in  the  said  answer  contained,  ma- 
terial or  effectual  in  the  law  to  be 
replied  unto,  confessed  and  avoided, 
traversed  or  denied,  is  true;  all  which 
matters  and  things  this  repliant  is,  and 
will  be,  ready  to  aver  and  prove,  as 
this  honorable  court  shall  direct;  and 
humbly  prays,  as  in  and  by  his  said 
bill  he  hath  already  prayed.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  2147. 

II.    Replies. 

A,  General  Form  of  Reply. 

The  plaintiff,  replying  to  the  counter- 
claim contained  in  the  answer  of  the 
defendant  (or  the  first,  or  other  coun- 
terclaim contained  in  the  answer  of  the 
defendant),  says  (or  denies,  etc.,  con- 
tinuing as  in  an  answer  to  a  com- 
plaint).    2  Abb.  Forms  174. 

B.  General    Form    of    Reply,    B(fth 

Denial  and  New  Matter. 

The  plaintiff,  replying  to  the  answer 
of  the  defendant  (W.  X.)  herein: 

As  to  the  (first)  counterclaim: 

First.  Denies  each  and  every  allega- 
tion of  the  answer  respecting  the  same. 

Second.  For  a  second  defense  to  said 
counterclaim,  the  plaintiff  says: 

That  at  the  time  alleged  in  the  com- 
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plaint  as  the  time  of  the  making  of 
the  supposed  note  therein  mentioned, 
this  plaintiff  was  an  infant  under  the 
age  of  twenty-one  years,  to-wit,  of  the 

age  of ; — -  years  (or  stating  other 

defense,  as  if  in  an  answer  to  a  com- 
plaint).    2   Abb.   Forms   174. 

C.     BepJy   of   Statute   of  Limitations. 

That  the  said  cause  of  action,  alleged 
for  a  counterclaim  (or  demand  alleged 
as  a  set-off)  in  said  answer,  did  not 
accrue    at    anv    time    within 


years  noxt  before  the  commencement 
of  this  action.     2  Abb.  Forms  175. 

D.  Eeply  in  Avoidance  of  Matter 
When  Directed  by  the  Court. 

The  plaintiff,  by  direction  of  the 
court,  replying  to  the  new  matter  al- 
leged as  a  defense,  by  way  of  avoid- 
ance (or  to  the  first,  or  second  defense 
contained  in  the  answer  of  the  defend- 
ant), says  (etc.,  continuing  as  in  an 
answer  to  a  complaint).  2  Abb.  Forms 
175. 


RES  JUDICATA. 

I.  Pleas,  1073 

A.  In  Assumpsit,   1073 

B.  In   Debt,    1073 

C.  Sctraxit    in    Former  Action,    1074 

II.  Replications,  1074 

A.  Nul  Tiel  liecord,  1074 

B.  To  Plea  of  Judgment  Kecovered, 

1074 

CROSS-REFERENCE : 
Ans\vi;es: 
Answer  of  Former  Judgment. 

I.     Pler.s. 

A.  rira  of  Judgment  Recovered  in 
Assumpsit. 

Because  he  says,  that  the  said  plain- 
tiff    heretofore,     to-wit,     in      

term,  in  the  year  of  our  Lord 

one  thou.sand  eight  hundred  and 
in  the  sujjrcme  court  of  judi- 
cature of  the  people  of  the  state  of 
New  York,  before  the  justices  thereof, 
at    the    in    the    of 


(or,  if  the  plea  be  of  a  judg- 
ment recovered  in  anotlicr  court,  Htatn 
the  recovery  particularly),  impleaded 
the  said  defendant  in  a  certain  plea  of 
trespass  on  the  case  on  proniiHCs,  to  the 
damage  of  the  said  plaintiff  of 


dollars,  for  the  not  performing  the 
very  samo  identical  promises  and  un- 
dertakings in  the  said  declaration  men- 
tioned;    and     such     proceedingB     were 


thereupon  had  in  the  said  court  in  that 
plea,    that    afterwards,    to-wit,    in    that 

same —  term   the   said   plaintilf 

by  the  consideration  and  judgment  of 
the   said    court,    recovered   in   the   said 

plea  against  the  said  defendant 

dollars,  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the 
performing  the  same  identical  prom- 
ises and  undertakings,  in  the  said  dec- 
laration mentioned,  as  for  the  costs 
and  cliarges  by  him  about  his  suit  in 
that  beiiaif  expended,  whereof  the  said 
defendant  was  convicted;  as  by  the 
record  and  proceedings  thereof  still  re- 
maining in  the  said  court  of  the  said 
people    before    the     aforesaid     justices 

thereof,  at  the in  the 

of more  fully  and  at  large  ap- 
pears. Which  said  judgment  still  re- 
mains in  full  force  and  effect,  not  in 
the  least  reversed,  satisfied  or  made 
void.  And  this  he,  the  said  defendant, 
is^  ready  to  verify  by  the  said  record. 
Wherefore  he  prays  judgment,  etc. 
(usual  conclusions).  Burr.  App,  354; 
3   Chit.   PI.  928;    Till.   Forms  4  7.1. 

B.     Plea    of   Judgment    liccovcred   in 

Debt. 
(Action  non.)     Because  he  says,  that 
the  said(  plaintiffs  heretofore,  to-wit,  in 
term,    in    the    year 


of  the  reign  of  our  said  lord  the  king, 
in  the  court  of  our  said  lord  the  king, 
before  the  king  himself  (or  if  in  (.'.  J\, 

before    Sir    ,    knight,    and    his 

companions,  his  Majesty's  justices  ot 
the  Bench)  at  Westminster,  in  the 
county  of  Middlesex,  impleaded  the 
said  defendant  in  a  certain  i)len  of 
debt,  for  the  detaining  and  not  paying 
the  very  samo  identical  debt,  ami  for 
and  in  rospect  of  the  same  identical 
causes  of  action  in  the  Haid  declnrn- 
lion  mentioned,  and  n\ic]\  proce<'(ling« 
were  therenjion  had  in  the  Haid  jilea 
in  that  court,  that  nfterwanls.  to  wit, 
in  that  same  term,  the  Haid  I'laintiffn, 
by  the  consideration  and  judgment  of 
the  said  court,  recovered  in  the  wnid 
plea    against    the    xaid    dcfen<l«nt,    the 

same    identical    del>t    of (the 

account  at  the  commrncoment)  in  the 
said     declaration     m<ntionefI,     a»     nI»<o 

for    their    damages    by    them 

sustained,  an  well  by  the  defentinn 
thereof,  an  for  their  confii  iind  rharget 
by  them  about  their  suit  in  that  be- 
half expended,  whereof  tho  said  de- 
fendant woH  convicted,  a«  by  the  record 
and  procecdingn  thereof  ptlll  remaining 
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in  the  said  court  of  our  said  lord  the 
king,  at  Westminster  aforesaid,  more 
fully  and  at  large  appears,  which  said 
judgment  still  remains  in  full  foroo 
and  effect,  not  in  the  least  reversed, 
satisfied,  or  made  void,  and  this  the 
said  defendant  is  ready  to  verify, 
wherefore  ho  prays  judgment,  if  tlic 
said  plaintiff  ouglit  to  have  or  .main- 
tain his  aforesaid  action  thereof  against 
him,  etc.     3  Chit.  PI.  956. 

C.     Pica    of   Bctraxit   in   Former   Ac- 
tion. 

(Action  non.)     Because  he  says,  that 

heretofore,  to-wit,  in term,  in 

the  year  of  our  Lord  ,  the  said 

plaintiff  impleaded  the  said  defendant 
in  the  court  of  our  said  lord  the  king 
of  the  bench  (if  the  plea  be  of  a  judg- 
ment recovered  in  another  court,  state 
the  recovery  particularly)  for  the  non- 
performance of  the  same  identical 
promises  and  undertakings  in  the  said 
declaration  mentioned,  and  such  pro- 
ceedings were  thereupon  had  in  that 
court,  that  afterwards,  to-wit,  in  the 
said  last-mentioned  term,  the  said  plain- 
tiff came  into  the  said  court,  in  his 
own  proper  person,  and  confessed  that 
he  would  not  further  prosecute  his  said 
suit  against  the  said  defendant,  but 
from  the  same  altogether  withdrew 
himself;  therefore  it  was  then  and  there 
considered  by  the  said  court,  that  the 
said  plaintiff  should  take  nothing  by 
his  said  bill,  but  that  he  and  his 
pledges  to  prosecute  should  be  in  mercy, 
etc.,  and  that  the  said  defendant  should 
go  thereof  without  day,  as  by  the 
record  and  proceedings  thereof  still 
remaining  in  the  said  court  more  fully 
and  at  large  appears,  which  said  judg- 
ment still  remains  in  full  force  and 
effect,  not  in  the  least  reversed,  satis- 
fied, or  made  void,  and  this,  etc.  (Con- 
clude with  a  verification.)  3  Chit.  PI. 
930. 
II.     Eeplications. 

A.     llepUration    of    Nul    Tiel    Beccrd 
to    Plea    of    Judgment     Recov- 
ered. 
(Precludi    non.)      Because    he    saith, 
that  there  is  not  any  record  of  the  said 
supposed  recovery  in  the  said  plea  men- 
tioned, remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king 
himself    (or,    in    C.    P.,    of    the    bench 
aforesaid),   at    Westminster    aforesaid, 
in  manner  and  form  as  the  said  defend- 
ant   hath    above    in    his    said    plea    al- 


U'giul,  and  tliis  ho  the  said  plaintiff  is 
ready  to  verify  when,  whore,  and  in 
such"  manner  as  the  court  hero  shall  or- 
der, direct  or  appoint  and  because  the 
court  of  our  said  lord  the  king  now 
hero  (or  in  C.  1'.  before  the  justices 
of  the  bench  will  advise  themselves  up- 
on the  inspection  and  examination  of 
tlio  said  record  by  the  said  defendant, 
in  his  said  plea  alleged,  a  day  is  given 
to  tlie  parties  aforesaid,  before  our  said 
lord  the  king  (or,  in  C.  P.  before  the 
justices  of  the  bench)  at  Westminster 
aforesaid,     until    next    after 


(or,  by  original,  until 


wheresoever,    etc.,    or   in     C.     P.     until 
),  to  hear  the  judgment  of  said 


court  tliercupon,  for  that  the  said  court 
of  our  said  lord  the  king  now  here,  are 
not  vet  advised  thereof,  etc.  3  Chit. 
PI.   1157. 

B.  Eeplication  to  Plea  of  Judgment 
Eecovered. 

(Precludi  non.)  Because  he  saith, 
that  the  said  several  promises  and  un- 
dertakings in  the  said  declaration  men- 
tioned, were  not,  nor  was  any  or  either 
of  them,  any  of,  or  any  one  of  the 
same  identical  promises  and  undertak- 
ings as  those  or  any  of  those  in  the 
said  plea,  mentioned,  and  for  and  in 
jespect  whereof  the  said  supposed  judg- 
ment in  the  said  plea  mentioned  was 
recovered,  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said 
plea  alleged.  And  this  the  said  plain- 
tiff prays  mar  be  inquired  of  by  the 
country,   etc.  "3   Chit.  PI.   1158. 
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L     Bills. 

A.  BUI  To  Cancel  or  To  Rectify  and 
Seform  Agreements,  Bonds  and 
Other  Instruments. 

Humbly  complaining,  showeth  unto 
your  honors,  the  plaintiff,  W.  A.,  of, 
etc.,  that  on  or  about  ,  a  cer- 
tain indenture  of  lease  was  made  and 
duly  executed  between  E.  L.,  then  of, 
etc.,  etc.,  etc.,  whereby  the  said  E.  L. 
did,  etc.  (stating  the  lease  to  the  plain- 
tiff), as  in  and  by  the  said  indenture, 
to  which  the  plaintiff  craves  leave  to 
refer,  when  produced  to  this  honorable 
court  will  appear.  And  the  plaintiff 
further  showeth,  that  he  entered  upon 
and  possessed  the  said  farm  and  lands 
under  and  by  virtue  of  the  said  lease; 
and  that  the  said  E.  L.  departed  this 
life  in  or  about,  etc.,  and  that  after  his 
death,  J.  H.,  of,  etc.,  the  defendant  here- 
inafter named,  became,  by  purchase  or 
otherwise,  seized  of  or  entitled  to  the 
possession  of  the  said  farm  and  lands, 
subject  to  the  said  lease.  And  the 
plaintiff  further  showeth  that  no  notice 
was  ever  given  to  the  plaintiff  to  de- 
termine or  make  void  the  said  lease  at 
the  end  of years  from  the  com- 
mencement of  the  said  term  of • 


years  thereby  demised,  pursuant  to  tho 
proviso  therein  contained  or  otherwise. 
but      upon      the      expiration     of     such 

years  tho  said  J.  H.  proposed 

to  the  plaintiff  to  enter  into  a  new 
agreement  as  to  the  said  farm  and 
lands,  giving  the  plaintiff  to  under- 
stand that  the  interest  of  the  plaintiff 
therein  was  fletermined.  And  the  said 
.7.  H.,  upon  that  occasion,  as  he  had  fre- 
quently done  before,  expressed  great 
friendship  for  the  plaintiff,  and  declared 
that  it  was  his  wish  and  intention  that 
the  plaintiff  should  continue  in  pos- 
session of  the  said  fnrm  as  long  as  he 
lived.  And  the  plaintiff  further  show- 
eth that  the  plaintiff  can  neither  write 


nor  read,  and  that  the  plaintiff  fully 
believing  that  his  interest  in  the  said 
lease  was  determined,  and  that  the 
said  defendant,  who  is  a  man  of  for- 
tune, was  dealing  fairly  by  the  plaintiff, 
and  was  not  intending  to  take  any  ad- 
vantage of  him,  the  plaintiff  consented 
to  enter  into  the  new  agreement  pro- 
posed by  the  said  J.  H.;  and  thereupon 
the  said  defendant  caused  such  agree- 
ment to  be  reduced  into  writing  by  one 
M.  B.,  and  the  plaintiff  set  his  mark 
thereto,  but  the  same  was  not  read 
once  or  in  any  manner  explained  to 
him,  and  such  agreement  was  in  the 
words  and  figures  or  to  the  purport  and 
effect  following  (that  is  to  say) :  (To 
remain  one  year  and  pay  the  land  tax, 
which  he  was  not  to  pay  by  his  lease) 
as  in  and  by  said  agreement,  etc.  Ana 
the  plaintiff  further  showeth,  that,  con- 
fiding in  the  said  J.  H. 's  profession 
of  friendship  for  the  plaintiff,  and  in 
his  aforesaid  declarations  that  it  was 
his  wish  that  the  plaintiff  should  con- 
tinue on  his  said  farm  as  long  as  the 
plaintiff  lived,  the  plaintiff  proceeded 
to  expend  considerable  sums  of  money 
in  erecting  new  buildings  upon  the  said 
farm  and  lands,  and  in  other  improve- 
ments thereof.  And  the  plaintiff  fur- 
ther showeth  that  in  or  about,  etc., 
tho  said  J.  H.  informed  the  plaintiff' 
that  he  must  either  pay  an  advanced 
rent  of  $ ,  or  deliver  up  pos- 
session of  the  said  premises.  And  the 
plaintiff  having  refused  to  comply  with 
such  unexpected  and  unjust  demand,  tho 
said  J.  ir.,  on  or  about,  etc.,  caused 
the  plaintiff  to  be  served  with  a  notice 

to  quit  the  said  farm  on   the 

day  of .  And  the  plaintiff  fur- 
ther showeth  that  after  he  had  re- 
ceived the  said  notice,  the  plaintiff 
having  complained  to  one  of  his  rela- 
tions of  the  great  hardship  of  being 
obliged  to  quit  his  farm  after  he  had 
expended  so  mucli  money  in  improving 
it,  in  consequence  of  the  said  defend- 
ant's assurances  that  the  plaintiff 
should  continue  on  it  during  liis  life, 
and  having,  in  the  course  of  such  eon- 
versation,  mentioned  his  lease  from  the 
said  E.  L.,  his  said  relation  desired  to 
see  tliat  lease,  and  upon  perusing  tho 
same  read  to  the  plaintiff  the  proviso 
therein  contained,  whereby  it  appeared 
that  the  said  lease  was  not  to  deter- 
mine at  the  end  of  the  first  

years,  without  months'  pre- 
vious notice.     And  the  plaintiff  further 
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ahowolh  that  ho  has  siiioo,  by  himself 
:uid  his  agonts,  repeatedly  applied  to 
the  said  »T.  II.  and  requested  him  to 
deliver   up   the   said   agreement   of   the 

day    of  to   be   eau- 

celled,  and  to  confirm  the  said  inden- 
ture    of     lease     of    day     of 

.    and    return    to    the    plaintilf 


the  land-tax,  which  he  has  paid  in  re- 
spect of  the  said  farm  since  the  mak- 
ing of  the  said  agreement,  and  -svluoli 
he  was  thereby  bound  to  pay.  altliouj^h 
he  was  not  liable  to  pay  it  by  the 
said  indenture  of  lease;  with  which 
just  and  reasonable  requests  the  plain- 
tifif  well  hoped  that  the  said  J.  II. 
would  have  complied,  as  in  .iustice  and 
equity  he  ought  to  have  done.  But 
now  "so  it  is.  etc.     And  the  said  J.  H. 

has   commenced  an   action   of  

in  the  ■ court,  etc.,  etc.,  to  ob- 
tain possession  of  the  said  premises. 
And  the  said  defendant  sometimes  pre- 
tends that  previously  to  the  making  of 

said  agreement  of  the  day  of 

,  the  said  defendant  had  fully 

explained  to  the  plaintiff  that  the 
plaintiff  was  entitled  to  hold  the  said 
premises  under  the  said  indenture  of 
lease,    until    the    end    of    the    term    of 

years  therein   mentioned,   and 

that  the  plaintiff  was  desirous  to  sur- 
render and  determine  the  said  lease. 
"Whereas  the  plaintiff  expressly  charges 
the  contrary  thereof  to  be  the  truth  and 
that  the  said  defendant  never  did  in  any 
manner  explain  to  the  plaintiff,  or  give 
him  to  understand  that  he  was  entitled 
to   hold    the    said    farm    until    the    end 

of    the    said   term    of  years. 

And  the  defendant  well  knew  at  the 
time  of  making  the  said  agreement  of 

the  day  of  ,  that  the 

plaintiff  would  not  have  entered  into 
the  same  if  he  had  been  aware  of  his 
rights  under  the  said  indenture  of 
lease,  and  the  said  defendant  for  that 
reason  concealed  from  the  plaintiff  that 
he  had  such  rights.  And  the  plaintiff 
charges  that  at  the  time  of  making  the 
said  agreement  the  plaintiff  had  not 
the  advice  or  assistance  of  any  person 
whatsoever,  but  acted  therein  accord- 
ing to  the  suggestions  of  the  said  de- 
fendant, supposing  he  meant  to  be 
kind  toward  him,  and  would  deal  fair- 
ly by  him.     All  which  actings,  etc. 

And  that  the  defendant  mav  answer 
the  premises;  and  that  the  said  agree- 
ment,   bearing   date    the   day 

of  ,  mav  be  decreed  to  be  de- 


livered up  to  the  plaintiff  to  be  can- 
celled; and  that  the  defendant  may 
confirm  the  said  indenture  of  lease  of 

tiie  day  of  .  And  that 

an  account  may  be  taken  of  what  the 
plaintiff  has  paid  for  land-tax  of  the 
said  farm  since  the  making  of  the  said 
agreement,  and  tliat  the  defendant  mav 
be  decreed  to  pay  the  same  to  tlie 
plaintiff;  and  that  in  the  meantime  the 
defendant  may  be  restrained  by  the  or- 
der and  injunction  of  this  honorable 
court  from  proceeding  in  the  said  ac- 
tion of ,  and  from  commencing 

or  prosecuting  any  other  proceedings 
at  law  against  the  plaintiff  for_  re- 
covering possession  of  the  said  premises. 
(And  for  further  relief,  etc.)  May  it 
please,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  1982. 

B.     Bill  for  Cancellation  of  Bond  Giv- 
en To  Secure  Payment  for  Sup- 
posed Interest  of  Testator,  FAc. 
Humbly  complaining,  show  unto  your 
honors,    your    orators,    I.    L.,     of,     etc., 
farmer,   and  I.  L.,  junior,  of,  etc..   the 
son   of  your  orator  I.  L.     That  T.  C, 
late    of,    etc.,    but    now    deceased,    and 
who    was    a    coach-master    and    also    a 
farmer,  did,  in  or  about  the  beginning 

of   the   year  ,   dispose   of   part 

of  his  business  as  coach-master,  and 
also    his    stage    horses,    to   your   orator 

I.  L.,  junior,  for  the  sum  of  $ . 

And    your    orators    further    show    that 

the   said   T.   C.   then   occupied  ■ 

farms  at,  etc.,  which  were  the  prop- 
erty of  F.  S.,  and  the  said  T.  C,  rep- 
resented   to   your   said    orator   that    he 

was    entitled    to     the     said     

farms    for    the    residue    of    a    term    of 

—  years,   commencing  as   to   the 

meadow   land    on   ,   and   as   to 

the   rest   of   the    premises   on  , 

at  the  annual  rent  of  $ .     And 

the  said  T.  C.  proposed  to  sell  his  said 

interest  in  the  said  farms  to 

your  said  orator  for  the  residue  of  the 

said  term  of years,  at  the  price 

of  .$ .  And  your  orators  show  that 

your  said  orator  I.  L.,  junior,  there- 
upon agreed  with  the  said  T.  C.  to  pur- 
chase   his    said    interest     in     the     said 

farms,      for     the     sum      of 

$ ,  and  your  said  orator  not  be- 
ing prepared  to  pay  the  money,  it  was 
further  agreed  between  them  that  your 
orator  I.  L.  should  join  your  orator 
I.    L.,   junior,    in    a   bond   for   securing 

the  said  sum  of  $ to  the  said 

1  T.   C.     And  vour  orators  further  show 
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that  Mr.  H.,  the  attorney  of  the  said 
T.  C,  having,  by  his  directions,  pre- 
pared a  common  money  bond  from 
your  orators  to  him  the  said  T.  C, 
for   the    payment   of   the   said   sum   of 

$ and     interest,     your     orator 

I.  L.  objected  thereto,  and  desired  to 
have  the  transaction  stated  in  the  bond, 
to  which  the  said  T.  C.  answered  that 
it  mattered  nothing  between  them,  but 
your  said  orator  not  being  satisfied 
with  such  answer,  desired  the  said  Mr. 
H.  to  make  a  minute  in  writing  of  the 
consideration  for  which  the  bond  was 
really  given  as  aforesaid,  and  the  said 
Mr.  II.  accordingly  made  such  minute 
in  writing,  with  the  consent  of  the  said 
T.  C,  and  then  read  the  same  over 
to  j'our  orators  and  the  said  T.  C,  who, 
upon  hearing  it,  observed  that  it  was 
perfectly  right,  and  your  orators  then 
executed    said    bond    which   bears    date 

in  or  about  the  month  of  . 

And  your  orators  further  show,  that 
upon  the  execution  of  the  said  bond 
your  orators  entered  into  the  occupa- 
tion  of   the   said  farms,   and 

have  ever  since  occupied  the  same;  but 
the  said  T.  C.  never  made  or  executed 
any  actual  assignment  of  his  said  pre- 
tended interest  therein  to  your  orators 
or  either  of  them.  And  your  orators 
further  show  that  the  said  T.  C,  some 

time  in  the  month  of ,  departed 

this  life,  having  first  duly  made  and 
published  his  last  will  and  testament 
in  writing,  and  thereof  appointed  E. 
T.,  of,  etc.,  and  A.  G.,  of,  etc. 
(the  defendants  hereinafter  named), 
executors,  who  thereupon  duly  proved 
the  same  in  the  proper  court,  and  un- 
dertook the  executorship  tliereof,  and 
thereby  became  his  legal  personal  rep- 
resentatives. And  your  orators  fur- 
ther show  that  in  the  month  of 


last,  the  said  E.  T..  as  agent  or  stew- 
ard of  the  said  F.  H.,  served  your 
orators    with    a    notice     to     quit     said 

farms  at  the  end  of  the  then 

current  year,  insisting,  as  the  fact  ap- 
pears to  be,  tiiat  the  said  T.  C.  was 
only  tenant   from   year  to  year  of   tiie 

said  farms,  and  had  no  power 

to  dispose  of  the  same  to  your  orators 
for  the  residue  of  the  said  term  or 
years.  And  your  orritors  fur- 
ther show  that  the  said  bond  for 
$ and  interest  having,  there- 
fore, been  given  by  yotir  orators  to 
the  said  T.  C.  without  consideration,  and 
by  reason  of  the  false  represcctations 


of  the  said  T.  C.  that  he  had  such  in- 
terest   in   the    said  farms   as 

aforesaid,  your  orators  have,  by  them- 
selves and  their  agents,  repeatedly  ap- 
plied to  the  said  E.  T.  and  A.  G.,  and 
have  requested  them  to  deliver  up  to 
your  said  orators  the  aforesaid  bond 
to  be  canceled.  And  your  orators  well 
hoped  that  the  said  E.  T.  and  A.  G. 
would  have  complied  with  such  your 
orators'  reasonable  requests,  as  in  jus- 
tice   and    equity    they    ougLt    to    have 

done.     But  now  so  it  is,  etc.,  , 

they  refuse  so  to  do.  And  although 
the  said  defendants  well  know  that  the 
said  bond  was  given  by  your  orators 
as  a  consideration  for  the  supposed 
interest   of   the   said    T.   C.  in   the   said 

farms,  for  the  residue  of  the 

said  term  of  years,  yet  de- 
fendants have  lately  commenced  an 
action  at  law  in  court  upon  the  said 
bond,  and  have  caused  your  orators  to 
be  held  to  bail  thereon,  and  the  said 
defendants  threaten  and  intend  to  pro- 
ceed to  judgment  and  execution  on  the 
said  bond,  unless  they  are  restrained 
therefrom  by  the  injunction  of  this 
honorable  court.  To  the  end,  therefore, 
etc.  (Prayer  for  the  bond  to  be  de- 
livered up  and  an  injunction  to  re- 
strain proceedings  at  law.)  3  Dan.  Ch. 
PI.  &  Pr.   (Perkins'  ed.)   1984. 

C.  Substance  of  Bill  for  Cancellation 
of  Deed  Obtained  by  Fraud. 

Bill  alleges  that  plaintill  was  aged 
and  infirm,  unable  to  read  and  write, 
and  unaccustomed  to  the  transaction 
of  business,  that  the  defendant,  his 
brother-in-law,  obtained  from  him 
authority  to  collect  his  rents  and  take 
charge  of  his  property;  and  some  time 
afterwards,  with  intention  to  defraud 
the  plaintiff,  plied  hiiu  with  intoxicat- 
ing liquors  and  brought  him  while  thus 
intoxicated,  a  document  to  sign,  fraud- 
ulently representing  it  to  be  a  power 
to  collect  rents  and  to  manage  his 
property;  that  this  doounent  was  not 
read  to  the  plaintiff,  nor  was  he  in- 
formed of  its  true  contents,  and  that 
he  signed  it  with  his  mark,  relying 
entirely  upon  said  representation;  tiiat 
lie  is  now  informed  that  it  was  a 
deed  of  conveyance  of  his  whole  estate, 
to  the  defendant,  for  the  nominal  con- 
sideration of  one  hundred  dollars;  tluit 
the  consideration  was  entirely  nominal, 
that  nothing  was  ever  paid  or  agreed 
to  be  paid  by  the  defendant  for  the 
land,    and    that    the     defendant     never 
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agreed  to  buv  and  the  plaintiff  never  t  .Ju.o  sai.l  writing  .-uHi  deliver  it  up 
agreed  to  sell  or  convey  the  land  to  !  to  be  canceled,  and  for  his  costs  of 
him.  or  have  any  connideration  or  this  suit.  (Further  relief ) 
thought   about   such   sale;    that   the   de-         "^  -  . 

feudant  now  assumed  to  own  the  en- 
tire estate  convoyed  in  said  deed,  and 
had  incumbered  it  with  two  mortgafjcs 
(described  in  the  bill)  entirely  witlioiit 
the  consent,  knowledge,  or  act|uiescence 
of  the  plaintiff,  and  was  about  to  con- 
vey away  the  whole  estate,  as  tlie  plain- 
tiff feared  and  had  reason  to  believe. 
The  bill  prayed  that  the  defendant 
might  be  restrained  from  further 
mortgaging,  encumbering,  or  conveying 
the  land,  or  exercising  any  act'  ot 
ownership  over  it;  that  the  deed  to  the 
defendant  might  be  given  up  and  can- 
celed; and  for  further  relief.  3  Dan. 
Ch.  PI.  &  Pr.  (Perkins'  ed.)  19S7; 
Dodd  V.  Cook,  11  Gray  (Mass.)  495. 

D.  Bill  for  Cancellation  of  Contract 
for  Fraud. 

Humbly  complaining,  showeth  unto 
your  honors  John  Lee,  of,  etc.,  in  the 
countj'   of   ,    esq.,     the     above- 


named  plaintiff,  as  follows: 

1.  That    on    the     day     of 

,    1865.    the    plaintiff    was    the 

owner  of  a  farm  situate  in  the  town 
of  .  county  of  .  (De- 
scribe the  farm.) 

2.  That  the  plaintiff  being  then  old, 
infirm,  and  blind,  and  by  reason  there- 
of incapacitated  from  attending  proper- 
ly to  business,  the  defendants  on  that 
day  fraudulently  taking  advantage  of 
the  plaintiff's  said  incapacity,  pro- 
cured him  to  sign  a  certain  writing, 
without  paying  him  any  consideration 
therefor,  and  which  writing  they  false- 
ly and  fraudulently  represented  to  be 
a  mere  matter  of  form. 

3.  That  the  plaintiff  has  since,  and 

on  the  day  of ,  1SG5, 

applied  to  the  defendants  for  said 
writing,  or  for  information  as  to  the 
contents  thereof;  but  the  defendants 
refused  to  allow  him  to  see  said  writ- 
ing or  to  give  him  any  information  con- 
cerning the  same.  That,  as  the  plaintiff 
is  informed  and  believes,  the  said  writ- 
ing is  under  seal  and  is  a  deed  of  said 
premises,  and  conveys  the  same,  or 
some  interest  therein,  to  the  defend- 
ants, and  that  they  intend  to  use  the 
same  for  their  own  benefit,  and  to  the 
prejudice   of  the  plaintiff. 

Whereupon  the  plaintiff  prays  that 
this  court  will  declare  the  same  to  be 
void,  and   decree  that  defendants  pro- 


(Prayer  for   subpoena.)      3   Dan.   Ch. 
PI.   &  Pr.   (Perkins'  ed.)   1988. 

II.    Decrees. 

A.  Decree  of  Bescission  and  Can- 
cellation. 
This  court  doth  declare,  that  the  re- 
lease dated,  etc.,  obtained  by  the  de- 
fendant 0.  from  the  plaintiff  M.,  was 
a  fraud  on  her,  and  ought  to  be  de- 
livered up  to  be  canceled.  And  doth 
order  and  decree,  that  the  said  defend- 
ant C.  (within,  etc.),  deliver  up  the 
said  release  to  the  plaintiff  M.;  and, 
in  the  meantime,  that  the  said  defend- 
ant be  restrained  from  pleading  or 
setting  up  the  said  release  in  bar  to 
the  action  brought  by  the  plaintiffs 
P.  and  M.,  in  the  names  of  the  plain- 
tiffs M.  and  S.,  upon  the  bond  ex- 
ecuted to  them  by  the  said  defendant 
for  the  benefit  of  the  plaintiff  P.; 
defendant  C.  to  pay  plaintiffs'  cost  of 
suit,  except  so  much  of  such  costs  as 
relate  to  the  deposition  of,  etc.  Lib- 
erty to  apply.  3  Dan.  Ch.  PI.  &  Pr, 
(Perkins'  ed.)  2271. 

B.  Decree,        Purchase        Completed 

Through  Fraud  and  Misrepre- 
sentation Set  Aside. 
'I This  court  doth  declare,  that  the 
plaintiff  B.  was  induced  to  complete 
his  purchase  of  the  estates,  etc.,  in  the 
plea/iings  mentioned,  by  the  fraudulent 
misrepresentations  of  the  defendants 
A.  and  W.;  and  the  court  doth  further 
declare,  that  the  several  agreements  en- 
tered into  by  the  plaintiff  for  the  pur- 
chase of  the  said  estates,  etc.,  and  car- 
ried into  effect  and  completed  by  him, 
ought  to  be  rescinded;  and  the  court 
doth  order  and  decree  that  the  same 
be  delivered  up  to  be  canceled."  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2271. 

C.  Decree,     Settlement     by     Lunatic, 

Since  So  Found,  Set  Aside. 
And  it  appearing  by  the  evidence 
aforesaid  that  the  indenture  of  settle- 
ment, dated,  etc.,  made  or  expressed 
to  be  made  between  F.  of  the  one  part 
and  the  defendants  M.  and  S.  of  the 
other  part,  was  executed  by  the  said  F., 
since  deceased,  when  of  unsound  mind, 
the    court    doth    declare    that    the    said 

indenture  of  settlement  of  the 

day  of  ,  is  null  and  void;  and 


it  is  thereupon  ordered  and  decreed  that 
the    defendants   M.    and   S.    deliver   up 

«e  "How  To  Use  This  Volume,"  Introduction,  page  v. 


RESCUE  AND  ESCAPE 


1079 


th«  said  indenture  of  settlement  to  the 
plaintiff  to  be  cancelled;  directions  to 
tax,  raise  and  pay  costs  of  all  parties 
out  of  fund  in  court  (being  the  settled 
fund),  and  for  transfer  of  the  residue 
to  the  legal  representatives  of  the  luna- 
tic. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2273;  1  Seton  Dec.  (Eng.  ed.,  1862)  648. 

III.     Complaints. 

A.     Complaint    To    Cancel   a   Contract 

for  Fraud. 
I.      That   on    the     day     of 


,    18 — ,    the    plaintiff    was    the 

owner   of  a  farm   situate  in   the    town 

of  ,  county  of  (briefly 

describing  it). 

II.  That  the  plaintiff  being  then  old, 
infirm  and  blind,  and  by  reason  thereof 
incapacitated  from  attending  properly 
to  business,  the  defendants,  on  that 
day,  fraudulently  taking  advantage  of 
the  plaintiff's  said  incapacity,  procured 
him  to  sign  a  certain  writing,  without 
paying  him  any  consideration  therefor, 
and  which  writing  they  falsely  and 
fraudulently  represented  to  be  a  mere 
natter  of  form. 

III.  That  the  plaintiff  has  since,  and 

on  the  day  of  ,  18 — , 

applied  to  the  defendants  for  said  writ- 
ing, or  for  information  as  to  the  con- 
tents thereof;  but  the  defendants  re- 
fused to  allow  him  to  see  .=aid  writing, 
or  to  give  him  any  information  con- 
cerning the  same.  That,  as  the  plaintiff 
is  informed  and  believes,  the  said  writ- 
ing is  under  seal,  and  is  a  deed  of  said 
premises,  and  conveys  the  same,  or 
some  interest  therein,  to  the  defend- 
ants; and  that  they  intend  to  use  the 
same  for  their  own  benefit,  and  to  the 
prejudice  of  the   plaintiff. 

Wherefore  plaintiff  asks  judgment 
that  the  same  is  void;  and  that  the  de- 
fendants produce  said  writing,  and  de- 
liver the  same  up  to  be  cancelled;  and 
for  the  costs  of  this  action.  1  Abb. 
Forms  585. 

B.  Complaint  for  Besrission  of  a 
Contract  and  Jicpuymcnt  of 
Advances  on  the  Ground  of 
Fraud. 

I.     That  the  plaintiff,  on  the  

day  of  ,  18 — ,  bargained   with 

the  defendant  to  buy  of  the  defendant 

a  piece  of  ground  at  (briefly 

designating  it),  which  was  chiefly  valu- 
able for  the  purpose  of  dividing  info 
city  lots,  and  purchased  by  the  plain- 
tiff for  that  purpose,  as  defendant  well 
knew. 


II.  That   the  defendant,   well   know- 
ings   aid    premises   to   contain    a   much 

less    quantity    than    acres    of 

land,    viz.,    >    acres    only,    then 

and  there  falsely  and  fraudulently  rep- 
resented to  him  that  the  premises  con- 
tained    acres;  and  falsely  and 

fraudulently  induced  him  to  buy  the 
said   premises   for  dollars. 

III.  That   plaintiff,   relying   on   said 
representations,    agreed     to     buy     the 

premises,  and  paid  defendant  — ^^ 

dollars,  part  of  the  purchase  money. 

IV.  That  the  premises  did  not  con- 
tain    acres,  but  only 


acres;  whereby  the  plaintiff  was  de- 
prived of  all  the  benefit  and  advantage 
which  he  otherwise  would  have  derived 
from  the  said  sale. 

V.      That   on   or   about   the  • 

day   of  ,   18 — ,  as  soon   as   he 

had  ascertained  that  the  said  represen- 
tations   were    untrue,    he    demanded    of 

defendant    a    return    of    said   

dollars,  which  defendant  refused,  and 
still  refuses. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  For  dollars,  with  inter- 
est from  the  day  of  , 

18—. 

2.  That  the  said  agreement  of  pur- 
chase be   delivered   up  and   canceled. 

3.  For  the  costs  of  this  action.  1 
Abb.  Forms  587. 

rv.    Judgment  for  Cancellation. 

(Recitals,    continuing): 

It  is  adjudged  that  the  instrument 
signed  by  M.  N.,  in  the  plaintiff's  com- 
plaint set  forth,  bearing  date  the 
day    of   ,    18—,    and 


purporting    to    assign    to    the    plaintift' 
is  void,  and  of  no  legal  force 


or  effect,  and  that  the  plaintiff  recover 

of  the  defendant dollars,  costs 

of  this  action.     2  Abb.  Forms  561. 
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D.  Against     Jailrr     for     Permitting 

Escape,   10S3 

E.  For  liiscuing  Frisoner  From   Of- 

ficer, 10S4 

CKOSS-REFERENCES: 
Arrest  in  Civil  Cases: 

Eetiirn,  Arrest  and  Rescue. 
Sheriffs  and  Constables: 

Declaration  Against  Sheriff  for  Es- 
cape Under  Capias  Ad  Satisfacien- 
dum. 

I.     Declarations. 

A.  Declaration  Against  Sheriff  for 
Ercape  on  Mesne  Process. 

For  that  whereas  one  J.  K..  hereto- 
fore, to-wit,  on,  etc.  (the  teste  of  the 
writ,  or  tl'o  day  it  issued;  the  former 
is  prefernhle),  at,  etc.,  was  indebted 
to  the  said  plaintiff  in  a  large  sum  ot 
money,    to-wit,    the    sum    of 


dollars,  upon  and  in  respect  of  certain 
causes  of  action  (it  must  be  stated  and 
proved  that  the  plaintiff  had  a  cause 
of  action  against  the  party  arrested), 
before  then  accrued  to  him,  the  said 
plaintiff,  against  the  said  J.  K.,  and 
the  said  J.  K.  being  so  indebted,  he 
the  said  plaintiff,  for  the  recovery  of 
his  said  debt  (or  demand),  afterwards, 
to-wit,   on  the  day  and  year  aforesaid, 

sued  and  prosecuted  out  of  the 

court   of  (of  the   people)    ot 

the  state  of ,  before  the  just- 
ices thereof,  etc.  (here  state  the  capias 
ad  respondendum,  the  delivery  to  the 
sheriff,  and  the  arrest,  and  after  stat- 
ing the  arrest,  proceed  as  follows): 
Yet  the  said  defendant  so  being  sheriff 
of  the  said  county  of as  afore- 
said, not  regarding  the  dutj^  of  his 
office  as  such  sheriff,  but  wrongfully 
and  unjustly  contriving  and  intending 
to  injure  the  said  plaintiff,  and  to  de- 
lay and  hinder  him  in  and  from  the 
recovery  of  his  said  debt,  afterwards, 
to-wit,  on,  etc.,  at,  etc.,  without  the 
leave  or  lic-ense,  and  against  the  will 
of  the  said  plaintiff,  voluntarily  suf- 
fered and  permitted  the  said  J.  K.  to 
escape  and  go  at  large  wheresoever  he 
would,  out  of  the  custody  of  the  said 
defendant,  so  being  such  sheriff  as 
aforesaid;  the  said  debt  (or  demand), 
for  which  the  said  J.  K.  was  so  ar- 
rested as  aforesaid,  ani  every  part 
thereof,  then  and  still  being  wholly 
unpaid  to  the  said  plaintiff.  And  the 
said  plaintiff  in  fact  saith  that  the 
said  J.  K.  did  not  appear  in  the  said 
''ourt    of   the    said    people,   before    the 


aforesaid  justices  thereof,  at  the  re- 
turn of  the  said  writ,  according  to 
the  exigency  thereof,  but  therein  wholly 
failed  niul  made  default,  whereby  the 
said  plaintiff  hath  been  and  is  greatly 
injured  and  delayed  in  the  recovery 
of  his  aforesaid  debt,  and  is  likely  to 
lose  tiie  same;  and  thereby  also  he  tha 
said  plaintiff  hath  lost  and  been  de- 
prived of  the  means  of  recovering  his 
costs  and  charges  by  him  paid,  laid 
out,  and  expended  in  and  about  his 
said  suit,  so  commenced  and  prosecuted 
against  the  said  J.  K.,  as  aforesaid, 
amounting  together  to  a  large  sum  of 
money,  to-wit,  the  sum  of dol- 
lars, to-wit,  at,  etc. 

(Same  as  last  count  to  the  end  of 
the  statement  of  the  delivery  of  the 
writ  to  the  sheriff,  and  then  proceed 
as  follows):  And  the  said  plaintiff' 
in  fact  saith  that  the  said  J.  K.,  at 
the  time  of  the  delivery  of  the  said 
last  mentioned  writ  to  the  said  de- 
fendant, so  being  sheriff  of  the  said 
county  of  Oneida  as  aforesaid,  and 
from  thence  until  the  return  of  the 
said  last  mentioned  writ,  was  within 
the  said  sheriff's  bailiwick,  and  the 
said  sheriff  at  any  time  during  that 
period  might  have  taken  and  arrested 
the  said  J.  K.  by  virtue  of  the  said 
last  mentioned  writ,  at  the  suit  of  the 
said  plaintiff,  if  be  would  so  have 
done;  whereof  the  said  defendant,  so 
being  isheriff  as  aforesaid,  during  all 
that  time  had  notice.  Yet  the  said 
defendant,  so  bcin^;  sheriff  of  Oneida 
as  aforesaid,  not  regarding  the  duty 
of  his  said  office,  but  contriving  and 
intending  wrongfully  and  unjustly  to 
injure  the  said  plaintiff,  and  to  delay 
and  hinder  him  in  and  from  the  re- 
covery of  his  debt  (or  demand)  last 
aforesaid,  did  not,  nor  would,  at  any 
time  before  the  return  of  the  saifl 
last  mentioned  writ  (although  often  re- 
quested, etc.),  take  or  cause  the  said 
J.  K.  to  be  taken,  as  by  tho  said  writ 
last  mentioned  he  was  commanded; 
and  the  said  J.  K.  did  not  appear,  etc. 
(as  in  first  count).  Burr.  App.  319j 
§587a;  2  Chit.  PI.  738. 

B.     Declaration  for  Rescue. 

(Proceed  as  in  the  declaration  for 
an  escape,  as  in  I,  A,  to  the  end  of 
the  statement  of  the  delivery  of  the 
writ  to  the  sheriff,  and  then  state  the 
sheriff's  warrant  and  arrest  and  rescue 
as   follows) :      And   thereupon   the   said 
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G.  H.,  so  being  such  sheriff  as  afore- 
said, afterwards,  and  before  the  return 
of  the  said  writ,  to-wit,  on  the  day 
and  year  last  aforesaid,  at,  etc.  I 
(venue),  aforesaid,  made  his  certain 
warrant  in  writing,  under  his  seal  of 
office  of  the  sheriff  of  the  said  county 

of   as    aforesaid,    directed    to 

the    keeper    of    the    jail    of    the    said 

county   of   as   aforesaid,   and 

to  J.  K.  and  L.  M.,  the  said  sheriff's 
bailiffs;  and  thereby  commanded  them 
jointly  and  severally,  that  they  should 
take  the  said  E.  F.,  if  he  should  be 
found  in  his  the  said  sheriff's  baili- 
wick, and  safely  keep  him,  so  that  the 
said  sheriff  might  have  the  body  of 
the  said  E.  F.  before  our  said  lord 
the  king  at  Westminister  aforesaid,  on, 
etc.  (return  day),  to  answer  to  the 
said  plaintiff  in  a(  plea,  and  to  the 
said  bill  in  the  said  last  mentioned 
writ  mentioned;  which  said  last  men- 
tioned warrant,  afterwards  and  before 
the  return   of  the  said  writ,  to-wit,  on 

the  said  day  of  ,  in 

the  year  aforesaid,  at,  etc.  (venue), 
aforesaid,  was  delivered  to  the  said 
J.  K.  and  L.  M.  to  be  executed  ac- 
cording to  due  form  of  law.  By  virtue 
of  which  writ  and  warrant  the  gaid 
J.  K.  and  L.  M..  before  the  time  ap- 
pointed for  the  return  of  the  said  writ, 
to-wit,  on  the  day  and  year  last  afore- 
said, and  within  the  bailiwick  of  the 
said  sheriff,  to-wit,  at,  etc.  (some  place 
in  the  sheriff's  bailiwick),  took  and 
arrested  the  said  E.  F.  by  his  body, 
and  had  him  in  their  custody  for  the 
cause  in  the  said  writ  and  warrant 
mentioned.  Nevertheless  the  said  de- 
fendant, well  knowing  the  premises, 
but  contriving  to  injure  the  said  plain- 
tiff, and  to  deprive  him  of  the  means 
of  recovering  his  said  debt,  afterwards 
and  whilst  the  said  E.  F.  was  so  in 
custody  of  the  faid  J.  K.  and  L.  M., 
as  aforesaid,  and  before  the  return  ot 
the  said  writ,  to-wit,  on  the  day  and 
year  last  aforesaid,  at,  etc.  (venue), 
aforesaid,  rescued  the  said  E.  F.  from 
and  out  of  the  custody  of  the  said 
J.  K.  and  L.  M.,  and  caused  the  said 
E.  F.  to  escape  and  go  at  large,  and 
the  said  E.  F.  did  thereby  then  and 
there  escape  and  go  at  large  out  of 
the  custody  of  the  said  J.  K.  and  L.  M. 
wheresoever  he  would,  the  said  plain- 
tiff not  then  nor  yet  being  paid  or  sat- 
isfied his  said  debt,  and  by  means  of 
the  premises,  the  said  sheriff  could  not 


have  the  body  of  the  said  E.  F.  befora 
our  lord  the  king,  at  Westminister,  at 
the  return  of  the  said  writ,  nor  did 
the  said  E.  F.  appear  in  the  said  court 
at  the  return  of  the  said  writ,  accord- 
ing to  the  exigency  thereof,  but  therein 
wholly  failed  and  made  default,  where- 
by the  said  plaintiff  hath  been  and  is 
greatly  injured  and  delayed  in  the  re- 
covery of  his  aforesaid  debt,  and  is 
likely  to  lose  the  same;  and  thereby 
also  the  said  plaintiff  hath  lost  and 
been  deprived  of  the  means  of  recov- 
ering his  costs  and  charges  by  him 
paid,  laid  out  and  expended  in  and 
about  his  said  suit  so  commenced  and 
prosecuted  against  the  said  E.  F.  as 
aforesaid,  amounting  together  to  a  large 
sum  of  money,  to-wit,  the  sum  of 
I,    to-wit,    at,    etc.     (venue), 


aforesaid.     2  Chit.  PI.  735. 

II.  Complaint  for  an  Escape,  Common 
Form. 

I.  That  at  the  time  of  the  issuing 
of  the  execution  and  of  the  escape 
hereinafter  mentioned,  the  defendant 
was  the  sheriff  of  the  county  of 
,  in  this  state, 

n.     That   on   the    dav   of 


,    18—,    in    an   action   brought 

in   the   supreme  court  of  this  state,  in 

the     county     of    (or     other 

court),  by  this  plaintiff  against  one 
M.  N.  (or  by  one  yi.  N.  against  this 
plaintiff),  for  wrongfully  converting 
property  (or  state  other  case  authoriz- 
ing arrest),  this  plaintiff  recovered 
judgment,    duly    given    by    said     court, 

against  said  M.  N.  for  — • dollars. 

III.      That    on    the   day    of 

-,    18 — ,    an    execution    against 


the  property  of  said  M.  N.  was  duly 
issued  by  this  plaintiff  on  said  judg- 
ment, and  thcroaftor  duly  returned 
wholly    unsatisfied    (if    partly    satisfied, 

add:   except  as  to  the  sum  of  

dollars). 

IV.      That    thereafter    and     on     the 
dav    of    ,     18—.    an 


execution  against  the  person  of  the 
said  M.  N.  was  duly  issued  by  this 
plaintiff  on  said  judgment,  and  then 
directed  and  delivered  to  the  defend 
ant  as  said  sheriff,  whereby  he  was 
required  to  arrest  said  M.  N.  and  to 
commit  him  to  the  jail   of  said   county 

,    until     he    should     pay     said 

judgment,    or    be    discharged    according 
to   law. 

V.      That    thereafter    the    defendant, 
as  such  sheriff,  arrested  said  M.  N.  and 
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committed  him  to  jail,  pursuant  to  said  i  be  lawfully  delivered  from  thence  by 
execution;  but  in  violation  of  his  dutv  due  course  of  law,  by  virtue  of  which 
as    such    sheriff,    has    since,    to-wit,    on    said    warrant,    he    the   said   C.   D.    was 

the    day    of    ,    18 — ,  I  then  and   there  taken  and  detained   by 

without    the    consent    of    the    plaintiff,    him  the  said  A.  B.  and  as  he  the  said 


permitted    said    M.    N.    to    escape    (or, 

but  since  then,  to-wit,  on  the  ■ 

day  of  ,  18 — ,  said  M.  N.  went 

and  was  at  large  without  the  limits 
and  boundaries  of  the  liberties  of  said 
jail,  without  the  assent  of  the  plain- 
tiff), to  the  damage  of  the  plaintiff 
dollars.     1   Abb.  Forms  425. 

III.  Answer,  Return  of  Debtor  After 

Escape. 

I.  That  the  said  M.  (the  prisoner) 
wrongfully,  and  without  the  privity  of 
the  defendant,  escaped  from  his  cus- 
tody. 

li.     That   before   tbo   commencement 

of  this  action,  to-wit,  on  the  

day  of  ,  the  said  M.  volun- 
tarily returned  into  the  defendant 's 
custody  (or,  upon  fresh  pursuit  the 
defendant  retook  said  M.  into  his  cus- 
tody), where  he  ever  since  has  re- 
mained by  virtue  of  the  process  men- 
tioned in  the  complaint.  2  Abb.  Forms 
115. 

IV.  Indictments. 

A.     Indi'-tmcnt      at       Common       Law 
Against  Prisoner  for  Escape. 

That  A^  B.,  late  of,  etc.,  yeoman, 
constable  of  our  said  lord  the  king,  in 
and  for  the  town  of,  etc.,  in  the  said 
county,  on,  etc.,  at,  etc.,  within  the 
town  and  constable-wick  aforesaid,  in 
the  county  aforesaid,  did  take  and  ar- 
rest one  C.  D.,  late  of,  etc.,  on  sus- 
picion of  having  committed  a  certain 
felony,  in  feloniously  taking  and  car- 
rying away  one  black  gelding,  the 
property    of    E.    F.^    of    the    value     of 

;    and  thereon,   he  the   said   C. 

D.,  under  the  custody  of  him  the  said 
A.  B.,  the  constable  aforesaid,  was 
then  and  there  brought  before  I.  K., 
esquire,  one  of  the  justices  of  our  said 
lord  the  king,  assigned  to  keep  the 
peace  in  *  the  said  county,  and  also 
to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors 
within  the  said  county  committed,  and 
he,  the  said  I.  K.,  by  his  warrant,  di- 
rected to  the  said  A.  B.  and  others, 
did  then  and  there  command  the  said 
A.  B.  to  carry  and  convey  the  said 
C.  D.  to  the  gaol  of  our  said  lord  the 
king,  at,  etc.,  in  the  county  aforesaid, 
there  to  be  safely  kept  until  he  should 


A.  B.  was  conveying  and  carrying  him 
the  said  C.  D.  to  the  gaol  aforesaid, 
afterwards,  to-wit,  on,  etc.,  aforesaid, 
he  the  said  C.  D.,  at,  etc.,  aforesaid, 
with  force  and  arms,  did  feloniously 
break  away  and  escape  from  and  out 
of  the  custody  of  him  the  said  A.  B., 
the  constable  aforesaid,  against  the 
will  of  him  the  said  A,  B.  and  against 
the   peace,   etc.     2   Chit.   Cr.   L.   158. 

B.    Indictment  for  Escape  From  Jail. 

That  C.  D.,  late  of,  etc.,  on,  etc.,  at, 
etc.,  aforesaid,  was  arrested,  imprisoned 
and  detained  in  the  gaol  of  our  said  lord 
the  king  in  and  for  the  county  of 
,  situate  at,  etc.,  for  a  certain 


felony  by  him  committed,  that  is  to 
say,  for  feloniously  stealing,  taking, 
and  carrying  away  one  black  gelding, 
the  property  of  A.  B.,  of  the  value  of 

,   and   that   he   the   said   C.   D., 

on,  etc.,  at,  etc.,  with  force  and  arms, 
the  aforesaid  gaol  of  our  said  lord  the 
king,  at,  etc.,  aforesaid,  feloniously  did 
break,  and  thereby  did  then  and  there 
escape  from  and  out  of  said  gaol, 
against  the  peace,  etc.  2  Chit.  Cr.  L. 
160. 

C.  Indictment  for  Aiding  Escape 
From   Jail. 

That  on,  etc.,  at,  etc.,  one  C.  D. 
was  taken  and  apprehended  on  suspi- 
cion of  having  then  lately  before  felo- 
niously stolen,  taken,  and  carried  away, 
one,  etc.,  of  the  goods  and  chattels  of 
A.  B.  and  the  said  C.  B.  having  been 
so  taken  and  apprehended  as  afore- 
said, was  then  and  there  committed  to, 
and  confined  and  imprisoned  in  a  cer- 
tain place  of  confinement  there  situate, 
called  the  cage,  until  the  ^aid  C.  D. 
could  be  taken  and  conveyed  before 
some  or  one  of  the  justices  of  our 
said  lord  the  king,  assigned,  etc.,  to 
be  further  dealt  with  according  to  law, 
touching  and  concerning  the  premises 
aforesaid.  And  the  jurors,  etc.,  fur- 
ther present,  that  A.  B.,  late  of,  etc. 
(and  other  defendants)  well  knowing 
the  premises,  and  contriving  and  in- 
tending to  prevent  the  due  course  of 
law  and  justice,  and  to  procure  the 
escape  of  the  said  C.  D.  from  the  said 
place  of  confinement,  afterwards,  and 
whilst  the  said  C.  D.  was  so  confined 
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in  the  said  place  of  confinement  as 
aforesaid,  to-wit,  on,  etc.,  with  force 
and  arms  at,  etc.,  unlawfully  did  force 
and  break  open,  and  cause  and  procure 
to  be  forced  and  broken  open,  the  door 
of  the  said  place  of  confinement  so  that 
the  said  C.  D.  might  thereby  make 
her  escape  from  and  out  of  the  said 
place  of  confinement,  by  means  where- 
of the  said  C.  D.  did  then  and  there, 
with  force  and  arms,  unlawfully  and 
voluntarily  escape  and  go  at  large  from 
and  out  of  the  said  place  of  confine- 
ment, where  she  was  as  aforesaid,  be- 
fore she  had  been  taken  and  conveyed 
before  any  one  of  the  justices  of  our 
said  lord  the  king,  assigned  in  form 
aforesaid,  to  be  dealt  with  according 
to  law,  touching  and  concerning  the 
premises  aforesaid,  and  that  the  said 
(defendants)  on  the  said,  etc.,  -vvith 
force  and  arms,  at  the  said,  etc.,  wil- 
fully, advisedly,  and  unlawfully,  did 
aid,  abet,  comfort,  and  assist  the  said 
C.  D.  so  being  in  the  place  of  con- 
finement aforesaid,  for  the  cause  afore- 
said, in  making  her  escape  from  and 
out  of  the  said  place  of  confinement, 
in  contempt,  etc.,  to  the  evil,  etc.,  and 
against  the  peace,  etc.  2  Chit.  Cr.  PI. 
169. 

D.  Indictment  Against  Jailer  for 
Permitting  Escape   (a). 

That  at  the  assizes  and  general  de- 
livery of  the  gaol  of  our  lord  the 
king,  holden  at  Hereford,  in  and  for 
the  county  of  Hereford,  on,  etc.,  be- 
fore Sir  R.  P.,  knight,  one  of  the 
barons  of  our  said  lord  the  king  of 
his  court  of  exchequer  at  Westminster, 
F.  B.,  esq.,  one  of  the  justices  of 
our  said  lord  the  king,  assigned  to 
hold  pleas  in  the  court  of  our  said 
lord  the  king  before  the  king  liim- 
self,  and  others  their  fellows,  justices 
of  our  said  lord  the  king,  assigned  by 
If'tters  patent  of  our  said  lord  the  king, 
to  deliver  his  gaol  of  the  said  county 
of  H.  of  the  prisoners  therein,  be- 
ing upon  the  oath  of  F.  G.,  esq.,  U.  P., 
esq.,  etc.  (here  set  out  the  names  ot 
the  grand  jury),  good  and  lawful  men 
of  the  said  county  of  H.,  then  and 
there  sworn  and  charged  to  inquire  for 
our  said  lord  tlie  king,  and  the  body 
of  the  said  county  of  H.  It  was  pre- 
sented that  W.  D.,  etc.  (hero  set  forth 
the  indictment).  Wherefore  the  sheriff 
of  the  county  of  H.  aforesaid,  wa.i 
commanded  that  he  should  not  omit 
by  reason  of  any  liberty  in   bis  baili- 


i  wick  but  that  he  should  take  the  said 
I  W,  D.  to  answer  the  premises.  And 
thereupon  at  the  same  assizes  and  gen- 
eral delivery  of  the  gaol  of  our  said 
lord  the  king,  holden  at  H.,  in  and 
for  the  county  of  H.,  aforesaid,  on, 
etc.,  aforesaid,  before  the  said  justice 
of  our  said  lord  the  king  above  named, 
and  others  their  fellows,  aforesaid, 
came  into  court  tiiere,  the  said  W.  D. 
under  the  custody  of  the  said  Sir  E, 
B.,  baronet,  sheriff  of  the  county  of 
H.  aforesaid  (into  whose  custody  in 
the  gaol  aforesaid,  for  the  cause  afore- 
said he  was  before  committed)  and 
being  brought  to  the  bar,  there  in  his 
own  proper  person  was  committed  to 
the  said  sheriff,  and  forthwith  con- 
cerning the  premises,  in  the  indictment 
above  specified  and  charged  on  him, 
being  asked  in  what  manner  he  would 
be  acquitted  thereof,  the  said  W.  D. 
said  that  he  was  not  guilty  thereof, 
and  concerning  that  for  good  and  ill 
he  put  himself  upon  his  country,  there- 
fore a  jury  was  thereupon  immediate- 
ly commanded  to  come  before  the  said 
justices  of  our  said  lord  the  king 
above  named,  and  others  their  fel- 
lows, aforesaid,  there  by  whom  and 
so  forth,  and  who  were  of  no  affinity 
to  the  said  W.  D.  to  recognize  upon 
their  oath  whether  the  said  W.  D.  was 
guilty  of  the  felony  aforesaid  or  not, 
and  the  jurors  of  the  said  jury,  by 
the  said  sheriff  to  that  matter  im- 
paneled and  returned,  to-wit,  J.  B.,  T. 
11.,  etc.  (here  set  out  the  names  of 
the  petit  jury),  being  called,  came, 
wlio  being  chosen,  tried,  and  sworn  to 
speak  the  truth  of  and  concerning  the 
premises  aforesaid,  said  upon  their 
oath,  that  the  said  W.  D.  was  guilty 
of  the  felony  aforesaid,  in  the  indict- 
ment above  S)>ecified,  in  manner  and 
form  as  in  and  b}-  tlie  said  indictment 
was  above  against  him  set  fortli,  and 
that  the  said  \V.  D.  at  the  time  of  tho 
committing  of  tho  said  felony,  or  at 
any  time  since,  had  no  goods  or  chat- 
tels, lands  or  tenements,  to  tho  knowl- 
edge of  the  said  jurors,  and  upon  this 
it  was 'required  by  the  court  there  of 
the  said  W.  D.  "if  he  had  or  knew 
anything  to  say  for  himscif,  why  tho 
court  there  ought  not  to  proceed  to 
judgment  and  execution  concerninfC 
him,  upon  the  said  verdict;  and  tho 
said  W.  T).  prayed  the  court  there, 
that  the  benoflt  of  the  statute  in  that 
case    made    and    provided,     might     be 
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granted  unto  him,  nnd  it  was  granted 
unto  him,  accordingly.  Whereupon  all 
and  singular  tho  promises  being  soon 
and  understood  by  the  court  there,  it 
was  considered  and  adjudged  by  tho 
lourt  there  that  the  said  W.  D.  should  bo 
imprisoned  six  calendar  months,  and 
within  that  time,  that  is  to  say,  on 
Saturday,  tho  twenty-second  day  of 
April  then  next,  between  the  hours  of 
eleven  and  one,  should  be  publicly 
whipped  for  two  hundred  yards,  at  tiio 
market  place  in  Ilerefoid,  and  then 
discharged.  And  the  jurors  now  here 
Bworu  and  charged  to  inquire  for  our 
•■aid  lord  the  king,  and  the  body  ot 
the  said  county  of  H.  do  further  pre- 
sent, that  afterwards,  to- wit,  at  the 
said  assizes,  and  general  delivery  ot 
the  gaol  of  our  said  iord  the  king, 
above  mentioned,  he  the  baia  W.  D.  was 
committed  to  the  care  ana  custody  of 
R.  D.,  then  and  still  being  keeper  of 
the  gaol  of  our  said  lord  the  king,  of 
the  county  of  11.  aforesaid,  at  H.  afore- 
said, there  to  be  kept  and  imprisoned 
in  the  jail  aforesaid,  ac2ording  'to, 
and  in  pursuance  of  the  juagment  and 
sentence  aforesaid,  and  the  said  R.  D. 
him  the  said  W.  D.  in  the  custody  of 
him  the  said  R.  D.  had,  for  the  cause 
aforesaid,  in  the  jail  aforesaid.  And 
the  jurors  last  aforesaid,  upon,  thtir 
oath  aforesaid,  do  further  present,  that 
the  said  R.  D.,  late  of  the  parish  ot 
Saint  Peter,  la  *-he  city  of  H.,  in  the 
Baid  county  of  H.,  yeoman,  afterwai'ds, 
and  before  the  expiration  of  the  said 
six  calendar  months,  for  which  he  the 
said  W.  D.  was  so  ordered  to  be  im- 
prisoned as  aforesaid,  to-wit,  on,  etc., 
at,  etc.,  unlawfully,  voluntarily,  and 
contemptuously  did  permit  and  suffer 
the  said  W.  D.  to  escape  and  go  at 
large  wheresoever  he  would,  whereby 
the  said  W.  D.  did  then  and  th.ere  es- 
cape out  of  the  said  prison,  and  go  at 
large  whithersoever  he  would,  in  con- 
tempt of  our  said  lord  the  king  and 
his  laws,  contrary  to  the  duty  of  him 
the  said  R.  D.  so  being  keeper  of  tho 
gaol  aforesaid,  in  manifest  hindrance 
of  iustice,  and  against  tiie  peace,  etc. 
2   Chit.   Cr.  L.   173. 

Indictment  Against  Jailer  for  Permit- 
ting Escape  (b). 
(Set  out  proceedings  under  which 
prisoner  was  convicted  as  in  other 
fases.)  And  the  jurors  aforesaid  now 
sworn  here  upon  their  oath  aforesaid, 
do  further  present,  that  A.  B.,  late  ot 


C,  in  the  county  afortsaid,  y«oman, 
then  being  keeper  of  hia  majesty's 
gaol  of aforesaid,  in  the  coun- 
ty aforesaid,  and  having  tho  custi>dy 
of  the  said  W.  P.  for  tho  cause  afore- 
said, before  then  lately  committed  to 
the  said  gaol  for  the  cause  aforesaid, 
on,  etc.,  well  knowing  that  the  said 
W.  P.  then  a  prisoner  in  the  said  gaol, 
and  in  the  *  custody  of  the  said  A.  B. 
as  aforesaid,  had  been  convicted  and 
committed  to  the  said  gaol  in  execution 
of  and  for  the  felony  aforesaid,  and 
did  then  and  there  remain  so  convicted 
and  committed  upon  and  in  execution 
of  the  said  judgment  for  the  said  fel- 
ony as  aforesaid,  afterwards,  to-wit, 
on,  etc.,  with  force  and  arms,  at,  etc., 
did  voluntarily  and  feloniously  permit 
and  suffer  the  said  W.  P.  then  and 
there  being  in  the  said  gaol  in  the 
custody  of  him  the  said  A.  B.  and  so 
convicted  and  committed  upon  and  in 
execution  of  the  said  judgment  for  the 
said  felony  as  aforesaid,  to  escape  and 
go  at  large  whithersoever  he  would, 
out  of  the  said  gaol  and  custody,  where- 
by he  the  said  W.  P.  did  then  and 
there  escape  from  and  out  of  the  said 
gaol,  and  go  at  large,  to-wit,  at,  etc., 
against  the  peace,  etc.  2  Chit.  Cr.  L. 
171. 

E.  Indictment  for  Rescuing  Prisoner 
From  Officer. 

That  on,  etc.,  at,  etc.,  J.  P.,  esq., 
then  and  there  being  one  of  the  jus- 
tices of  our  said  lord  the  king  as- 
signed to  keep  the  peace  of  our  said 
lord    the    king,    in    and    for    the    said 

county      of     (or     city      of 

),  and  also  to  hear  and  de- 
termine divers  felonies,  trespasses,  and 
other  misdemeanors,  in  the  said  county 
(or  city)  committed,  did  make  his  cer- 
tain warrant  in  writing  under  his  hand 
and  seal,  directed  to  A.  C,  of,  etc., 
in  the  said  county,  yeoman,  then  and 
there  being  constable  of  the  parish  of, 
etc.,  aforesaid,  in  the  county  afore- 
said, by  which  said  warrant  he  the 
said  A.  C.  the  constable  aforesaid,  was 
commanded  to  take  the  body  of  A.  O., 
late  of,  etc.,  yeoman,  and  bring  and 
have  him  the  said  A.  O.  before  the 
said  J.  P.  to  be  examined  by  him  the 
said  J.  P.  concerning  an  assault,  said 
to  have  been  committed  by  him  the 
said  A.  O.  upon  A.  J.,  of,  etc.,  at,  etc., 
aforesaid,  yeoman;  and  which  said  war- 
rant was  afterwards,  to-wit,  on,  etc., 
aforesaid,   delivered  to   the  said  A,  Q^ 
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so  being  such  constable  as  aforesaid, 
to  be  executed  in  due  form  of  law; 
and  ■which  said  A.  C.  so  being  such 
constable  as  aforesaid,  afterwards,  that 
is  to  say,  on,  etc.,  at,  etc.,  aforesaid, 
by  virtue  of  the  said  warrant  did  take 
and  arrest  the  said  A.  O.  for  the 
cause  aforesaid  and  him  the  said  A. 
O.  in  his  custody,  by  virtue  of  the 
said  warrant  then  and  there  had;  and 
that  the  said  A.  O.,  late  of,  etc.,  and 
B.  O.,  late  of,  etc.,  well  knowing  the 
said  A.  O.  so  to  be  arrested  as  afore- 
said, afterwards,  to-wit,  on  the  said, 
etc.,  at,  etc.,  aforesaid,  with  force  and 
arms  in  and  upon  the  said  A.  C.  the 
constable  aforesaid,  then  and  there  be- 
ing in  the  peace  of  God  and  of  our 
said  lord  the  king,  and  in  the  execu- 
tion of  his  said  office  then  and  there 
being,  did  make  an  assault,  and  him 
the  said  A.  C.  then  and  there  did  beat, 
•wound,  and  ill-treat,  and  that  the  said 

B.  0.  him  the  said  A.  O.  out  of  the 
custody  of  the  said  A.  C.  and  against 
the  will  of  the  said  A.  C.  then  and 
there  with  force  and  arms  unlawfully 
did  rescue,  and  put  at  large  to  go  where 
he  would,  and  that  the  said  A.  O.  him- 
self out  of  the  custody  of  the  said  A. 

C.  and  against  the  will  of  the  said 
A.  C,  then  and  there  with  force  and 
arms  unlawfully  did  rescue  and  escape 
at  large  where  he  would  go,  in  con- 
tempt of  our  isaid  lord  the  king  and 
his  laws,  to  the  great  damage  of  tlie 
said  A.  C,  to  the  evil  example,  etc., 
and  against  the  peace,  etc.  (Add  a 
common  count  for  an  assault  on  officer 
in  the  execution  of  his  office  of  con- 
stable, and  a  count  for  an  assault  and 
battery  generally.)  2  Chit.  Cr.  L.  182. 
EESPOXDEAT  OUSTER.— See  Judg- 
ment Records;   Judgment.s. 

RESPO>rDEAT  SUPERIOR.— Sec  Neg- 
ligence. 
RETATNTCR. — See  Appeabanoe.s. 
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CROSS-REFERENCES : 
Admiralty  : 

Marshal's  Return,  Attachment  and 
Notice; 

Marshal's  Return,  Defendant  Not 
Found,    Attachment; 

Marshal's  Return,  Garnishee  Sum- 
moned; 

Return  of  the  Marshal  to  Venditiomi 
Exponas; 

Return,   From   District   Court   to  Su- 
preme Court. 
Arrest  in  Civil  Cases: 

Return  to  Capias,  Out  on  Bail; 

Return  to  Capias,  in  Custody; 

Return  to  Capias,  Non  Est  Inventus; 

Return  to  Capias,  Cejil  Corpus  as  to 
One,  Non  Est  Inventus  as  to 
Other; 

Return  to  Capias,  Discharge  on 
Supersedeas; 

Return  to  Order  of  Arrest,  Defendant 
Arrested; 

Return  to  Order  of  .\rrest.  Not 
Found; 

Return,  Arrest  and  Imprisonment  for 
Want  of  Bail; 

Return,  One  Arrested,  the  Otlior  Not 
Found; 

Retiirn  That  Defendant  Has  Made 
Deposit    in    Lieu    of    Mail; 

Return,    Arrest   and   Rescue. 
Attachment: 

Return  of  Writ  of  Attachment,  Prop- 
erty  of  Oroat   Bulk; 

Return   to  Attachment; 

Return  of  Writ  of  Attachment,  No 
Property  Found; 

•Schtdule  of  Property  Attached. 
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Bankruptcy: 

Trustee's  Return  of  No  Assets. 

Certiorari  : 

Return  to  Indorsement  of  Allowance 
of  Writ  of  Certiorari  in  Aid  of 
Writ  of  Error,  Issued  on  Allegation 
of  Diminution. 

Dkpositions: 

Return  to  Commission. 

Ex  TKAniTiON : 

Sheritf's  Return  to   Warrant  for  Ar- 
rest. 
JIABEAS  Corpus: 

Return  to  Habeas  Corpus   (a,  b)  ;^ 
Traverse   to    Return   of   Habeas   Cor- 
pus  (a,  b). 
IxQViRY,  Writ  of: 

Return   To   Be   Indorsed   on    Writ    of 
Inquiry. 
Juries  and  Jurors: 

Return  by  Officer  to  Venire. 
Mandamus: 

Return  to  Writ  of  Mandamus. 
Xe  Exeat: 

Return  to  Writ  of  Ne  Exeat  Defend- 
ant Arrested; 
Return   Where   Defendant   Has   Been 
Let  To  Bail. 
Partition  : 

Return  to  Writ  De  Partitioue  Facien- 
da. 
Prohibition  : 

Return,    That     Court     Was     Without 

Jurisdiction; 
Return    From    Court    Below    to    Writ 
of  Prohibition. 
Replevin  : 

Return    to   Writ    of   Replevin,   Goods 

Part  Found,  Defendant  Not  Found; 

Return    to    Writ    of    Replevin,   Goods 

Not    Found,    Defendant    Arrested; 

Return    to   Writ    of   Replevin,   Goods 

Replevied.  Defendant  Summoned. 

Scire  Facias: 

Return    to    Scire    Facias    Served    on 

Defendant; 
Return    on   Scire   Facias,    Defendant 
Cannot  Be  Found. 
Seabch  Warrants: 

Return    to     Search     Warrant,     Goods 

Found,  Arrest  Made; 
Return  to  Search  Warrant  for  Stolen 

Goods  When  Goods  Are  Found; 
Return  to  Search  Warrant  for  Stolen 
Goods,  Not  Found. 
Sheriffs  and  Con.stables: 

Declaration    Against    a   Sherili'   for   a 

False  Return; 
Complaint    Against    Sheriff   for   False 
Return: 


Notice   to   Sheriff  To   Return   Capias 

Ad  Respondendum; 
Notice    to   Sheriff   To    Return    Capias 

Ad  Satisfaciendum; 
Notice    to    Sheriff    To    Return    Fieri 

Facias. 
Stay  of  Proceedings: 

Return  to  Capias  Ad  Respondendum, 

Stay  of  Proceedings. 
Writ  of  Error: 

Return  in  Supreme  Court. 

I.     Personal  Service. 

A.  Ecturn  rrrsnnalhj  Served. 

This  writ  has  been  personally  served 
on  the  within  named  defendant,  to-wit, 

on    the    day     of     , 

18 . 

The  answer  of  S.  T.,  sheriff. 
(Common   form.) 
"Personally    served. 

S.  T..  sheriff." 
Burr.   App.   437,   §840. 
Note. — Statutes  have  made  addition- 
al   requirements   in    many   states.      See 
next  form. 

B.  Sheriff's  Certificate  of  Service  on 

the  Defendant  Personally. 

I  hereby  certify  that  on  the  ■ 

day   of  ,    18 ,  at , 

[  served  *  on  Y.  Z.  (one  of  the  de- 
fendants), above  named,  the  (within) 
summons  (and  complaint)  in  this  ac- 
tion, by  delivering  a  copy  thereof  to 
him  personally,  and  leaving  the  same 
with   him.      I'^Abb.   Forms  100. 

C.  Sheriff's    Certificate,     Service     at 

Residence. 

(As  in  I,  B,  to  the  *,  and  then  as 
follows) :  the  summons  in  this  action, 
of  which  a  copy  is  hereto  annexed,  up- 
on the  defendant  Y.  Z.,  by  leaving  a 
copy  thereof  at  the  residence  of  the 
said  defendant  aforesaid,  delivering  the 
same  to  W.  Z.,  whom  I  knew  to  be 
the  wife  of  said  defendant  (or,  whom 
I  knew  to  be  the  child  of  the  defend- 
ant, and  who  appeared  to  be  of  proper 
age  to  receive  such  service,  to-wit, 
about  the  age  of  sixteen  years),  and 
who  received  the  same;  and  that  de- 
ponent left  said  copy  with  said  W.  Z. 

(and  further,  that,  on  the day 

of  ,  18 ,  at  ,  1  put 

another  copy  of  said  summons,  proper- 
ly enveloped  and  directed  to  the  de- 
fendant Y.  Z.,  at  his  said  place  of 
residence,  into  the  post-office  in  said 
town,  and  paid  the  postage  thereon.  1 
Abb.  Forms  106. 

Note. — Tn     substituted     service     par 
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ticnlar  care  must  be  exercised  in  mak- 
ing the  return  correspond  with  the  re- 
quirements of  the  statutes  of  the  par- 
ticular state. 

D.  Certificate  of  Sheriff  of  Service  of 

Declaration. 

• county,    ss.:    I   hereby   cer- 
tify,   that    on    the     day     of 

,  instant,  I  ser\-ed  on  the  with- 
in (or,  "above")  named  defendant 
C.  D.,  personally,  a  declaration  (with 
notice  to  plead  indorsed  thereon),  ot 
which  the  within  (or  "annexed")  are 
true  copies. 

A.  H.  M.,  slieriff. 

Burr.   App.   69,   §137. 

E.  Beturn  of  SummoTis  Against  Cor- 

poration. 

I  have  summoned  the  within  named 

(the   company,     of  , 

etc.),  as  by  the  within  summons  I  am 
commanded,  by  delivering  a  certified 
copy  of  the  within  to  P.  R.  the  (sec- 
retary)    thereof     personally,      on      the 

day  of  ,  etc. 

S.    T.,    sheriff. 

Burr.  App.  442,   §855. 

Note. — Consult  statute.  Generally 
the  designated  officers  of  the  corpora- 
tion must  be  served.  Admission  not 
sufficient. 

II.  Eetum  to  Writ  of  Inquiry. 

The    execution    of    this    writ    appears 
in   the  inquisition   hereunto  annexed. 
The  answer  of  S.  T.,  sheriff. 
Burr.  App.   440,   §847. 

III.  Final  Process. 

A.     lictuni,  Fieri  Facias. 

(Have  caused  to  be  made.) 

By  virtue  of  this  writ  to  me  di- 
rected, I  have  caused  to  be  made  of 
the  goods  and  chattels,  lands  and  ten- 
ements, of  the  within  named  defendant, 
the  damages  (or,  "debt  and  damages") 
within  mentioned,  which  I  have  ready 
before  the  justices  of  the  supreme  court 
of  judicature  of  the  people  of  the  state 
of  New  York,  at  the  day  within  con- 
tained, to  render  to  the  said  plaintiff 
for  his  damages  (or,  "debt  and  dam- 
ages"),  aforesaid,  as  within  I  am  com- 
manded. 

The  answer  of  S,  T.,  sheriff. 
(Common    form.) 
"Satisfied. 

S.   T.,  sheriff." 

Burr.  App.  440,  5R49;  Till.  Forms 
129. 


B.  Beturn     to     Fieri     Facias,    Nulla 

Bona. 
The  within  named  defendant  has  no 
goods  or  chattels,  lands  or  tenements, 
in  my  county,  whereof  I  can  cause  to 
be  made  the  damages  (or,  "debt  and 
damages")  within  mentioned,  or  any 
part,  thereof,  according  to  the  exi- 
gency of  this  writ. 

The   answer  of  S.  T.,  sheriff. 
(Common   form.) 
"No  goods  or  chattels,  lands  or  ten- 
ements. 

"S.   T.,  sheriff." 
Burr.  App.  440,  §848. 

C.  Beturn,     Fieri     Facias     to     Fart, 

Nulla  Bona  to  Part. 

By  virtue  of  this  writ  to  me  directed, 
I  have  caused  to  be  made  of  the  goods 
and  chattels,  lands  and  tenements,  of 
the   within   named   defendant,   the   sum 

of    •    dollars,    which    money     1 

have  ready  before  the  said  justices  of 
the  supreme  court  within  mentioned,  at 
the  day  within  contained,  to  render  to 
the  said  plaintiff  in  part  of  his  dam- 
ages (or,  "debt  and  damages"),  within 
mentioned;  and  I  further  certify  to 
the  said  court,  that  the  said  defendant 
has  not  any  other,  or  more  goods  or 
chattels,  lands  or  tenements,  in  my 
bailiwick,  whereof  I  can  cause  to  be 
made  the  residue  of  the  damages  (or, 
"debt  and  damages")  aforesaid,  ac- 
cording to  the  exigency  of  this  writ. 
The  answer  of  S.   T.,  sheriff. 

Burr.  App.  440,  §850;  Till.  Forms 
129. 

(Common   form.) 

"Satisfied      in      part,       to-wit,       for 
dollars   and    cents, 


and  as  to  the  residue,  the  within 
named  defendant  hath  no  goods  or 
chattels,  lands  or  tenements,  in  my 
county,  whereof  I  can  cause  the  with- 
in  execution   to  be  satisfied. 

"S.   T..   sheriff." 
Burr.   App.   441,   §S50;   Yates'  Forms 
45. 

D.     Beturn  to  Fieri  Facia,-*,  Special. 

By  virtue  of  the  annexed  writ,  I  did. 

on   the  day  of  ,  etc., 

levy  upon  divers  (dry  goods,  gro- 
ceries, etc.),  being  the  goods  and  cliat- 
tola  of  the  within  named  defendant,  and 
j<ufTicient  in  value  to  satisfy'  the  said 
writ,  and  did  thereupon  take  a  receipt 
for  said  goods  and  chattels,  of  which 
the  subjoined  is  a  copy;  and  left  the 
same  goods  and  chattels  in  the  pos- 
session   of    the    said    dpfond-mt.      1    do 
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further  return  that  after  tlie  said  levy 

was  made,  to-wit,  on  tho day 

of  .  I  was  served  with  an  or- 
der made  by  (D.  M.,  circuit  .iudjje,  etc.). 
atavnnjf  the  proceedings  upon  said  writ, 

until  the  first  Tuesday  of then 

next,  and  until  the  further  order  of 
the  supreme  court.  And  I  do  further 
return  that  before  the  expiration  of 
the   time   mentioned   in    said   order,   to- 

wit,  on  the  day  of , 

etc.,  the  said  goods  and  chattels  were 
casually  consumed  by  fire,  with  the 
building  in  which  I  found  and  left 
them,  excepting  a  small  portion  there- 
of, which  I  have  sold  according  to  law, 
and    upon    which     sale     I     have     made 

dollars,  parcel  of  the  damages 

within  mentioned,  besides  my  costs  up- 
on the  same.  I  further  certify  that 
S.  S.  E.,  the  person  who  gave  the  re- 
ceipt, is  of  sufSeient  responsibility  for 
the  same.     Bated,  etc. 

The  answer  of  U.  H.,  sheriff. 
Bv  C.  P.  B.,  under-sheriff. 
Burr.  App.  441.  §851a;  5  Hill  588. 

E.  Setnrn    to    Fieri    Facias,    Unsold 

for  Want  of  Buyer. 
By  virtue  of  this  writ  to  me  directed, 
I  have  taken  goods  and  chattels  of  the 
within-named  defendant,  to  the  value 
of  the  damages  (or,  "debt  and  dam- 
ages") within  mentioned,  which  goods 
and  chattels  remain  in  my  hands  un- 
sold for  want  of  buyers;  therefore  1 
cannot  have  that  money  before  the  said 
justices     of     the     court     of 

(of  the  people)    of  the  state 

of   ,    at   the    day   within    con 

tained,  as  I  am  within  commanded. 

The  answer  of  S.  T.,   sheriff. 
(Short  form.) 
"Goods  taken,  but   unsold  for  want 
of  buyers. 

S.   T.,  sheriff." 
Burr.    App.    441,    §851;    Till.    Forms 
130. 

F.  Return   of  Eescuc   and  Eesistance 

to  an  Execution. 
1,  the  sheriff  of  said  county,  do  cer- 
tify  and    return    to   the   supreme   court 
now  here,  that  by  virtue  of  the  within 
execution,  to  me  directed  and  delivered 

for   execution.   I    did    on   the  

day  of  between  the  hours  of 

ten  and  eleven  o'clock  in  the  fore- 
noon   proceed   to   the    residence    of   the 

defendant  in  ,  in  said  county. 

to  execute  the  same  as  I  am  therein 
commanded,   and   that   having  been   in- 


vited into  the  dwelling  house  of  the 
defendant  by  the  said  defendant,  1 
then  and  there  in  due  form  levied  on 
one  piano  forte  then  in  the  possession 
of  the  snid  defendant  under  and  by 
virtue  of  the  said  execution,  and  while 
taking  the  same  into  my  possession,  i 
was  violently  resisted  by  the  said 
and  one and 


1 


then  and  there  aiding  the  said  defend- 
ant, and  who  then  and  there  violently 
and  with  force  rescued  the  said  levy 
and  ejected  me  from  the  house,  and 
that  before  I  could  command  assistance 
to  retake  the  same  the  said  piano  forte 
was  removed  and  I  have  not  been  able 
to  find  the  same  since. 

A.  B.,  sheriff  of county. 

Crocker  on  Sheriffs  512. 

0.     To  Capias  Ad  Satisfaciendum. 

1.  Eeturn  Cepi  Corpus  in  Custody. 
I   have   taken   the  within   named   de- 
fendant,  whose   body  I   have  ready  at 
the  day  and  place  within  contained,  as 
within  I  am  commanded. 

The  answer  of  S.   T.,  sheriff. 
(Common   form.) 
"Defendant  taken. 

"S.  T.,  sheriff." 
Burr.    App.   442,    §852. 

2.  Retxirn  to  Capias  Ad  Satisfacien 

dum,  Non  Est  Inventus. 
The   within   named   defendant   is   not 
found  in  my  bailiwick. 

The  answer  of  S.  T.,  sheriff. 
(Common   form.) 
"Not  found. 

"S.  T.,  sheriff." 
Burr.   App.   442.   §853. 

rv.    Criminal  Process. 

A.  Eeturn  to   Warrant  on  Arrest. 

T  have  arrested  the  within  named  de- 
fendant, and  I  have  him  now  here  in 
my  custody  before  the  court,  as  I  am 
within   commanded. 

A.   B.,   sheriff. 

Crocker  on  Sheriffs  514. 

B.  Eeturn,       Some      Arrested      and 

Others  Not  Found. 
T    have   arrested    the    within    named 

defendant  ,  and  have  him  now 

here  before  the  court;   but   the   within 

named  cannot  be  found. 

A.   B.,  sheriff. 
Crocker  on  Sheriffs  514. 

C.  Eeturn  of  Arrest  and  Commitment 

to  Jail. 
I  have  arrested  the  witMn  named  de- 
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fendant  and  hav«  committed  him  to 
jail. 

A.  B.,  sheriff. 
Crocker  on  Sheriffs  514. 

D.  Return,  Arrest  for  Larceny  Where 

the  Property   Is  Found. 

I  have  arrested  the  within  defendant 
and  have  also  taken  the  property  al- 
leged to  be  stolen,  which  I  found  on 
the  person  of  the  defendant  (or  in  the 
possession  of  the  defendant),  and  have 
him  and  the  said  property  now  here 
before  the  court. 

A.   B„   sheriff. 

Crocker  on  Sheriffs  514. 

E.  Beturn  Where  Magistrate  Issuing 

Warrant  Is  Absent. 

I  have  arrested  the  within  defend- 
ant as  I  am  within  commanded;  and  1 
further  return  that  on  making  such 
arrest,  I  forthwith  brought  the  said  de- 
fendant to  the  office  of  the  magistrate 
before  whom  the  within  warrant  is 
made  returnable,  but  that  said  magis- 
trate was  then  absent  therefrom  and 
could  not  be  found,  to  proceed  upon 
the  said  warrant. 

A.   B.,   sheriff. 

Crocker  on  Sheriffs  515. 

F.  Return  of  Rescue  and  Resistance 

to  Criminal  Process. 

I,  the  sheriff  of  said  county,  do  cer- 
tify and  return  to  the  court  of  oyer 
and  terminer  in  and  for  coun- 
ty, now  here,  that  by  virtue  of  the 
within    warrant,    delivered    to    me    for 

execution     on     the     day     of 

,  I  did  on  thr'  day  of 

,  187 — ,  proceed  as  by  the  said 

writ  1  was  commanded,  to  execute  the 
same;  and  that  when  I  had  arrived  at 

the   dwelling   of   the    said   ,   in 

,  in  said  county,  and  had  de- 
manded admittance  after  having  duly 
announced  the  purpose  of  my  coming, 
I   was  resisted  and  violently  assaulted 

by  the  said  and  ,  his 

son,  and  one ,  then  present,  and 

was  violently  beat  and  bruised   by  tlic 

said  ,  and  that  in   consequence 

of  said  resistance  I  was  unable  to  execute 
the  said  writ  alone  or  with  the  aid  of 
my  deputies,  but  was  comrielied  to 
raise  the  power  of  the  county  to  aid 
ia  enforcing  the  execution  of  the  ■ame. 

Dated  187—. 

A.  B.,  sheriff  of county. 

Crocker  on  Sheriff!  511,  No.  25. 


RSV5SSI0NS. 

I.    Declaration  for  Injury  to  Reversion, 

10S9 

n.     Declaration   for  Injury  to   Eever- 
sionary  Interest  in  Goods,   1090 

CROSS-EEFEEEXCES: 
Landlord  and  Tenant: 

Complaint,     Grantee      of     Reversion 

Against   Lessee  for  Eent; 
Complaint,       Heir      of      Reversioner 

Against  Lessee; 
Complaint,    Assignee    of    Devisee    of 
Eeversion    and    Eent    Against    As- 
signee of  Part  of  Premises. 
Waste  : 

Complaint   by   Heirs   Against  Dower- 
ess  and  Her  Husband; 
Complaint    by   Devisee   for    Damages 

for  Waste. 
For    other    forms,    see   Waste,    where 
forms  in  case  of  remaindermen  can  be 
readily  adapted. 

I.  Declaration  in  Case  for  Injury  to 
the  Reversion. 
For  that  whereas,  before  and  at  the 
time  of  the  committing  of  the  griev- 
ances by  the  said  defendant  as  here- 
inafter mentioned,  a  certain  messuage 
and   premises,   with   the  appurtenances, 

situate  in  the  county  of  (or, 

at,  etc.)  was  in  the  possession  and 
occupation  of  a  certain  person,  to-wit, 
one  E.  F.  as  tenant  thereof  to  the 
said  plaintiff  (the  reversion  thereof 
then  and  still  belonging  to  the  said 
plaintiff')  to-wit,  at,  etc.  (venue).  Yet 
the  saifl  defendant  well  knowing  the 
premises,  but  contriving,  and  wrongful- 
ly and  unjustly  intending  to  injure, 
prejudice,  and  aggrieve  the  said  plain- 
tiff in  his  reversionary  estate  and  in- 
terest of  and  in  the  said  messuage  and 
premises,  with  the  nppurtenances, 
whilst  the  said  messuage  and  the  prem- 
ises were  so  in  the  possession  and  oc- 
cupation of  the  said  tenant,  as  such 
tenant  thereof  to  the  said  plaintiff  as 
aforesaid,  and  whilst  the  said  plaintiff 
was  so  interested  tlierein  as  aforesaid, 
to-wit,  on.  etc.,  and  on  divers  other 
days  and  times  between  that  day  and 
the  day  of  e\liil)iting  this  bill  (or,  if 
in  C.  I*,  "before  tlie  commenpement  of 
this  suit")  at,  etc.  (venue)  aforesaid, 
wrongfully  and  unjustly,  without  the 
leave  or  license  of,  and  against  the 
will  of  the  paid  plaintiff  (hero  state 
the  nuisance  or  suhjeet-mHtter  of  com- 
plaint,  and    which    muit    he    shown    to 
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have  been  of  such  a  permanent  na- 
ture as  to  efToct  thp  rovorsionary  in- 
terest). By  means  of  which  said  sev- 
eral premises  the  said  plaiutiflf  hath 
been  and  is  greatly  injured,  prejudiced, 
and  aggriovid  in  his  reversionary  es- 
tate and  interest  of  and  in  the  said 
messuage  and  premises,  with  the  appur- 
tenances so  in  the  possession  and  oc- 
cupation of  the  said  E.  F.  as  tenant 
thereof  to  the  said  plaintiff  as  afore- 
said, to-wit,  at,  etc.  (venue)  afore- 
said. 2  Chit.  PI.  777. 
n.  Declaration  iu  Case  for  Injury  to 
Reversionary  Interest  in  Goods. 
For  that  wiiereas  tlie  said  iilaintiff, 
before  and  at  the  time  of  the  commit- 
ting of  the  grievance  hereinafter  next 
mentioned,  was  the  owner  and  proprie- 
tor of  divers  goods  and  chattels,  to- 
wit,  etc.  (here  specify  them  according 
to  the  exact  description,  as  in  trover) 
of  great  value,  to-wit,  of  the  value  of 

£ and    which    said    goods    and 

chattels  had  been  and  were,  before 
then,  let  to  hire  to  one  E.  F.  for  a  cer- 
tain time  then  to  come  and  unexpired, 
and  the  same  were  then  in  the  posses- 
sion of  the  said  E.  F.  under  and  by 
virtue  of  the  said  letting,  to-wit,  at, 
etc.  (venue).  Yet  the  said  defendant, 
well  knowing  the  premises,  but  con- 
triving and  wrongfully  and  unjustly 
intending  to  injure,  prejudice  and  ag- 
grieve the  said  plaintiff  in  his  rever- 
sionary interest  and  property  in  the 
said  goods  and  chattels,  and  to  deprive 
him  of  the  benefit  and  advantage 
thereof,  whilst  the  said  plaintiff  so  was 
the  owner  and  proprietor  of  the  said 
goods  and  chattels,  and  whilst  the  same 
were  so  let  to  and  in  the  possession 
of  the  said  E.  F.  as  aforesaid,  to-wit, 
on,  etc..  at,  etc.  (venue)  aforesaid, 
wrongfully  and  unjustly  broke,  dam- 
aged and  spoiled  the  said  goods  and 
chattels  (or,  "seized  and  took  the  said 
goods  and  chattels  of  the  said  plaintiff, 
from  and  out  of  the  possession  of  the 
said  E.  F.  and  converted  and  abso- 
lutely sold  and  disposed  thereof  to  his 
own  use,  according  to  the  fact).  And 
whereby  the  said  plaintiff  hath  been 
and  is  greatly  injured,  prejudiced,  and 
aggrieved  in  his  reversionary  estate 
and  interest  of  and  in  the  said  goods 
and  chattels,  to-wit,  at,  etc.,  aforesaid. 
(Add  a  count  in  trover.)  Wherefore 
the  said  plaintiff  saith  that  he  is  in- 
jured, and  hath  sustained  damage  to  { 
the    amount    of    £ ,    and    there-  ' 


fore  he  brings  his  suit,  etc.     2  (Jhit.  PI. 
7(37. 
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I.  Bills,  1091 

A.  Death  of  Plaintiff  and   Birth   oj 

Heir  of  Defendant,   1091 

B.  On  Marriage  of  Female,   1092 

C.  By    Administrator,    Executor    Me- 

nouncing,    1092 

D.  In   Nature    of,    Devisee    Against 

Vendee,  1093 

II.  Orders,  1094 

A.  To  Be  rive,  1094 

B.  On  Marriage  of  Female,   1094 

III.  Answer  to   Original   and  Bill   of 
Revivor,  1094 

rv.     Proceedings  Under  Codes,   1094 

A.  Notice  of  Motion    on    Death    of 

Plaintiff,    1094 

B.  Petition  by  Beceiver  or  Assignee, 

1094 

C.  Verification  of  Petition,  1095 

D.  Petition    After   Marriage    of   Fe- 

male, 1095 

E.  Petition  by  Executor,  Administra- 

tor or  Heir,  1095 

F.  Affidavit     Corroborating    Petition 

To  Bevive,  1095 

G.  Order  Beviving  Action,  1096 

H.  Notice  of  Motion  To  Bevive  or 
Serve  Supplemental  Complaint, 
1096 

I.  Petition  by  Surviving  Plaintiff  To 
Compel  Bepresentative  To  Be- 
vive, 1096 

J.  Order  by  Consent  Substituting 
Executors,  1096 

K.  Petition  by  Defendant  To  Be- 
vive, 1096 

L.  Order  To  Show  Cause  on  Petition 
by  Defendant,  1097 

M.     Order  To   Bevive,  Absolute,   1097 

N.  Order  on  Petition  by  Defendant, 
Alternative,  1097 

O.     Affidavit  on  Motion  To  Abate,  1097 

P.     Notice  of  Motion  To  Abate,  1097 

Q.     Order  Abating  Action,  1097 

R.  Notice  of  Motion  of  Plaintiff, 
Death  of  Defendant,  1098 

S.  Affidavit  on  Motion  of  Plaintiff  on 
Death  of  Defendant,  1098 

T.  Order  on  Motion  of  Plaintiff  on 
Death  of  Defendant,  109S 

IT.  Affidavit  on  Attachment,  Death  of 
Defendant  Before  Publication, 
1098 
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V.  Order  on  Attachment,  Death  of 
Defendant  Before  Publication, 
1098 

W.  Stipulation  To  Mevive  in  Name 
of  New  Corporation,  1098 

CEOSS-REFERENCES: 
Bills  axd  Answers: 

Title  to  Answer   of  Bill   of  Revivor, 

JUDGMKNTS    AXD    DECREES,    REVIVAL    OF: 

Notice  of  Motion  To  Revive  Dormant 

Judgment; 
Order   Reviving   Dormant  Judgment; 
Notice    of   Motion    To   Vacate   Order 

Reviving  Judgment; 
Complaint   for  Revival  of  Judgment 

by  Action. 
Officers  : 

Notice  of  Motion  of  Substitution   of 

Officer's   Successor; 
Order    of     Substitution     of     Officer's 

Successor. 
Plea  ix  Equity: 

Plea  to  Bill  of  Revivor,  Plaintiff  Not 

Administrator; 
Plea    to    Revivor,    Defendant     Never 

Administrator. 

SUPPLE.MEXTAL   PlEADIXG  : 

Decree  To  Carry  on  Proceedings  on 
Supplemental  Bill,  Nature  of  Bill 
of  Revivor,  Original  Decree  Made 
After  Suit  Abated. 

I.     BiUs. 

A.     Bill  of  Eevivor  and  Supplement; 

Death    of    Plaintiff    and    Birth 

of  Heir  of   Defendant. 

Humbly  complaining,  show  unto  your 

honors  your  orators  R.  W.,  of,  etc.,  and 

N.    W.,   of,   etc.,   executors,   named   and 

appointed  in  and   by  the   last  will  and 

testament  of  H.  \V.,  late  of,  etc.,  gent., 

deceased,      that,      on      or     about      the 

day  of  ,  the  said   H. 

W.,  exhibited  his  bill  of  complaint  in 
this  honorable  court  against  T.  W., 
late  of,  etc.,  gent.,  deceased,  thereby 
praying  that  the  said  T.  W.  might  be 
decreed  by  this  honorable  court  to  come 
to  a  just  and  fair  account  with  the 
said  H.  W.,  for  the  principal  and  in- 
terest then  due  and  owing  to  him  on 
the  mortgage  security,  in  the  said  bil. 
mentioned,  and  might  pay  the  same 
to  the  said  H.  W.,  by  a  short  day  lo 
be  appointed  by  this  honorable  court, 
together  with  his  costs;  .Tnd  in  drfaull 
thereof,  that  the  said  T.  W.  might  stand 
absolutely  barred  and  foreclosed  of  and 
from  all  manner  of  benefit  and  advan- 
tage  of  redemption    or  claim   in   or  to 


the  residue  of  two  several  terms  of 
five  hundred  years  and  four  hundred 
years  in  the  respective  mortgaged  prem- 
ises in  the  said  bill  mentioned,  and 
every  part  thereof.  And  the  said  de- 
fendant T.  W.  being  duly  served  with 
process  appeared  thereto  and  departed 

this  life  on  or  about  the  day 

of  ,  without  having  put  in  his 

answer  to  the  said  bill.  And  your 
orators  show  unto  your  honors,  by  way 
of  supplement  to  the  said  original  bill, 
that  the  said  defendant  T.  W.  de- 
parted this  life  intestate,  leaving  his 
r.ife  E.  W.,  a  defendant  hereinafter 
named,  enciente  with  a  child  since  born 
and  named  A.  W.,  and  the  said  A.  W. 
is  now  sole  heiress-at-law  of  the  said 
T.  W.,  deceased,  and  as  such  entitled 
to  the  reversion  and  remainder  of  the 
freehold  part  of  the  said  mortgaged 
hereditaments  and  premises,  expectant 
upon  the  determination  of  the  said  term 
of  five  hundred  years  therein.  And 
your  orators  further  show  that  on  the 
day  of ,  letters  of  ad- 


ministration of  the  goods,  chattels,  and 
effects  of  the  said  T.  W.,  deceased,  wero 
duly  granted  unto  his  widow,  the  said 
E.  W.,  who  was  thereby  become  his 
sole  personal  representative.  And  your 
orators  show  unto  your  honors  that  the 
said   complainant   li.   W,   departed   this 

life    on   or   about   the  day   of 

-,  having  previously  duly  made 


and   published    his   last    will   and   testa- 
ment   in    writing,    bearing    date    on    or 

about    the    day    of   , 

and  thereby  appointed  your  orators 
joint  executors,  and  on  or  about  the 
day  of  • ,  your  orators 


duly  proved  the  said  will  in  the  proper 
court,  and  look  upon  themselves  the 
burden  of  the  execution  thereof.  And 
your  orators  further  show,  that  ujton 
the  death  of  the  said  11.  W.,  the  said 
several  terms  of  five  liundred  years  and 
four  hundred  years  became,  and  the 
same  are  now,  vested  absolutely  at  law 
in  your  orators,  as  his  personal  rep 
resentatives,  subject,  nevertlieless,  to 
the  redemj)tion  on  payment  of  tlie  prin- 
cipal money  and  interest  thereby  se- 
cured. And  your  orators  furtlier  show 
unto  your  honors  that  tho  said  suit 
having  become  abated  by  tho  death  of 
said  T.  W.,  your  orators  are  advined 
that  they,  as  the  personal  reprosenta- 
fives  of  the  said  H.  W.,  deceased,  aro 
entitled  to  have  the  same  revived  and 
restored  as  against  the  pnid  E.  W.  and 
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A.  W.,  to  the  same  plight  aud  t-oniii- 
tion  in  which  it  was  at  tl:e  timo  of 
tho  death  of  the  said  T.  W.  and  to 
have  the  same  relief  against  the  said 
E.  W.  and  A.  W.  To  the  end  there- 
fore, etc. 

And  that  the  said  E.  W.  and  A.  W. 
may  answer  the  said  original  bill,  and 
that  they  may  be  decreed  by  this  hon- 
orable court  to  come  to  a  just  and 
fair  account  with  your  orators  for  the 
principal  and  interest  now  due  and  ow 
ing  to  your  orators  on  the  said  mort- 
gage securities,  and  may  pay  the  same 
to  your  orators  by  a  short  day  to  be 
appointed  by  this  honorable  court,  to- 
gether with  your  orators'  costs,  etc., 
etc.,  and  that  the  said  suit  may  stand 
and  be  revived  against  the  said  de- 
fendants, and  be  in  the  same  plight 
and  condition  in  which  the  same  was 
at  the  time  of  the  decease  of  the  said 
defendant  T.  W.,  or  that  the  said  E.  W. 
and  A.  W.  respectively  may  show  good 
cause  to  the  contrary.  May  it  please, 
etc. 

Pray  subpoena  to  revive  and  answer 
the  original  bill  and  supplemental  bilJ 
against  E.  W.  and  A.  W.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)   2093,  2094. 

B.     Bill   of    'Revivor   on   Marriage   o/ 
Female. 

Humbly  complaining,  show  unto  your 
honors,  your  orator  and  oratrix,  A.  B., 
of,   etc.,   and   E.   B.,    his   wife,   that   on 

or  about  ,  your  oratrix,  by  her 

then  name,  of  E.  M.,  exhibited  her 
original  bill  of  complaint  in  this  hon- 
orable  court    against   and   W 

M.,  as  defendants  thereto,  thereby  stat- 
ing, etc.,  and  praying,  etc.  (state  the 
prayer  of  the  bill).  And  your  orator 
and  oratrix  further  show,  that  the  said 
several  defendants  being  duly  served 
with  process,  severally  appeared  and 
put  in  their  answers  to  the  said  orig- 
inal bill;  as  in  and  by,  etc.  And  your 
orator  and  oratrix  further  show  that 
your  oratrix  took  several  exceptions  to 
the  answer  put  in  by  the  said  defendant 
W.  M.  to  the  said  original  bill,  and 
which  said  exceptions  were,  upon  ar- 
gument, allowed  by  the  master,  to  whom 
the  same  was  referred.  And  your  orator 
and  oratrix  further  show  that  your 
oratrix  afterwards  obtained  an  order 
of  this  honorable  court  to  amend  her 
said  original  bill,  and  that  the  said 
defendant  W.  M.  might  answer  the  said 
amendments  at  the  same  time  that  he 
answered    the    said     exceptions.       And 


your  orator  and  oratrix  further  show 
that  before  the  said  W.  M.  had  put 
in  his  answer  to  the  said  exceptions, 
or  any  further  proceedings  were  had 
in  the  said  suit,  and  on  or  about  tho 
day  of  ,  your  oratrix 


intermarried  with  your  orator  A.  li, 
whereby  the  said  suit  and  proceedings 
became  abated.  And  your  orator  and 
oratrix  are  advised  that  they  are  en- 
titled to  have  the  same  revived,  and 
to  be  put  in  the  same  plight  and  con- 
dition as  the  same  were  in  at  the  time 
of  the  abatement  thereof.  To  the  end, 
therefore,  that  the  said  suit  and  pro- 
ceedings, which  80  became  abated  as 
aforesaid  may  stand  revived,  and  be 
in  the  same  plight  and  condition  as  the 
same  were  in  at  the  time  of  such 
abatement,  or  that  the  said  defendants 
may  show  good  cause  to  the  contrary. 
May  it  please  your  honors  to  grant 
unto  your  orator  and  oratrix  a  writ  of 
subpoena  to  revive,  issuing  out  of  and 
under  the  seal  of  this  honorable  court, 
to  be  directed  to  the  said  W.  M.,  there- 
by commanding  him,  at  a  certain  day, 
and  under  a  certain  penalty  to  be  there- 
in inserted,  personally  to  be  and  appear 
before  your  honors  in  this  honorable 
court,  then  and  there  to  answer  and 
show  cause,  if  he  can,  why  the  said 
suit,  and  the  proceedings  therein 
had,  should  not  stand  and  be  revived 
against  him,  and  be  in  the  same  plight 
and  condition  as  the  same  were  in  at 
the  time  of  the  abatement  thereof,  and 
further  to  stand  to  and  abide  such  or- 
der and  decree  in  the  premises  as  to 
your   honors   shall   seem   meet. 

And  your  orator  and  oratrix  will 
ever  prav,  etc.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'   ed.)    2087. 

C.  Bill  of  JJevivor  &?/  Administrator, 
Executm  Renouncing. 

Humbly  complaining,  showeth  unto 
your  honors,  your  orator  C.  D.,  of,  etc., 
that  J.  A.,  late  of,  etc.,  but  now  de- 
ceased, on  or  about  ,  exhibited 

his  original  bill  of  complaint  in  this 
honorable  court  against  G.  T.  W.,  of, 
etc.,  as  the  defendant  thereto,  thereby 
stating,  etc.,  praying,  etc.  (here  state 
the  prayer).  And  your  orator  further 
showeth  unto  your  honors,  that  the  said 
defendant,  having  been  duly  served 
with  process  for  that  purpose,  appeared 
and  "pVLt  in  his  answer  to  said  bill, 
as  in  and  by  the  said  original  bill, 
etc.  And  your  orator  further  showeth, 
that  some  proceedings   have  been  had 
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before  ,  one  of  the  masters  or 

this  court,  to  whom  this  cause  stands 
referred,  but  no  general  report  has  yet 
been  made  in  the  said  cause;  and  that 
the  said  J.  A.,  lately  and  on  or  about 

the  day  of ,  departed 

this  life,  having  first  made  and  pub- 
lished   his    last    will    and   testament    in 

writing,  bearing  date  the  day 

of ,  and  a  codicil  thereto,  bear- 


ing date  the 


day  of 


and  thereby  appointed  M.  C.  and  W.  W. 
executors  thereof.  And  your  orator 
further  showeth,  that  the  said  ^L  C. 
and  W.  W.  have  renounced  probate  of 
the  said  will  and  codicil  of  the  said 
J.  A.,  deceased,  and  decline  to  act 
in  the  trusts  thereof,  and  that  your 
orator  has  obtained  letters  of  admin- 
istration with  the  will  annexed  of  the 
goods,  chattels,  rights,  and  credits  of 
the  said  J.  A.,  deceased,  to  be  granted 
to  him  by  and  out  of  the  proper  court, 
and  has  thereby  become  and  now  is  his 
legal  personal  representative.  And 
your  orator  further  showeth,  that  the 
said  suit  and  proceedings  have  become 
abated  by  the  death  of  the  said  J.  A., 
and  your  orator  is,  as  he  is  advised,  en- 
titled to  have  the  said  suit  and  proceed- 
ings revived  against  the  said  defendant 
G.  T.  W.,  and  the  said  accounts  by  the 
aforesaid  order  of  reference  directed, 
prosecuted  and  carried  on.  and  to  have 
the  said  cause  put  in  the  same  plight 
and  condition  as  the  same  was  in  pre- 
viously to  the  abatement  thereof  by 
the   death  of  said  J.  A. 

To  the  end,  therefore,  that  the  said 
defendant  may  answer  the  premises; 
and  that  the  said  suit  and  proceedings 
which  so  became  abated  as  aforesaid 
may  stand  revived,  and  be  in  the  same 
state  and  condition  as  the  same  were 
in  at  the  time  of  the  death  of  the  said 
J.  A.,  or  that  the  defendant  may  show 
good  cause  to  the  contrary;  may  it 
please  your  honors  to  grant  unto  your 
orator  a  writ  of  subjiorna  to  revive 
(and  answer),  issuing  out  of  and  un- 
der the  stal  of  this  honorable  court 
to  be  directed  to  the  said  O.  T.  W., 
thereby  commanding  him  at  .1.  certain 
day  and  under  a  certain  penalty,  to 
be  therein  limited,  personally  to  be  and 
appear  before  your  honors,  in  this  hon- 
orable court,  then  and  there  (to  answer 
the  premisefl  and)  to  show  cause,  if  ho 
can,  why  the  said  suit,  and  the  pro- 
ceedingB  therein  had,  should  not  stand 


and  be  revived  against  him,  and  be 
in  the  same  plight  and  condition  as 
the  same  were  in  at  the  time  of  the 
abatement  thereof;  and  further  to 
stand  to,  and  to  abide  such  order  and 
decree  in  the  premises  as  to  your  hon- 
ors shall  seem  meet.  And  your  orator 
shall  ever  pray,  etc.  (Where  it  is  only 
necessary  to  pray  a  subpoena  to  re- 
vive, the  words  within  brackets  should 
be  omitted.)  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'   ed.)    2086. 

D.  Bill  in  Nature  of  Biil  of  Eevivor, 
Devisee  Against  Vendee  for 
Specific  Performance. 

Your    orator,    A.    B.,    of,    etc.      That 

your  orator,  on  or  about  ,  filed 

his  bill  of  complaint  in  this  honorable 
court  against  C.  D.,  of,  etc.,  thereby 
stating  (see  form  of  specific  perform- 
ance of  an  agreement).  (Set  forth  the 
material  part  of  the  bill,  and  the 
prayer.)  That  the  said  C.  D.  being 
served  with  process  of  subpoena,  ap- 
peared to  the  said  bill,  but  before  he 
put  in  his  answer  thereto,  he,  the  said 
C.  D.,  departed  this  life,  having  first, 
when  of  sound  mind,  duly  made  and 
published  his  last  will  and  testament 
in  writing  (which  was  executed  by  him, 
and  attested  as  by  law  is  required  for 
passing  real  esates  by  devisees),  and 
thereby  gave  and  devised  all  his  real 
estates  (comprising  the  estate  so 
agreed  to  be  sold  by  him  to  your  orator 
as  aforesaid),  to  E.  F.,  of,  etc.  (the 
defendant  hereinafter  named),  hia 
heirs  and  assigns  forever,  as  by  the 
said  will,  reference  being  thereunto 
had  will  appear.  And  your  orator  fur- 
ther slioweth  unto  your  honors,  that 
the  said  suit  became  abated  by  the 
death  of  the  said  O.  D.;  but  notwith- 
standing your  orator  is  advised  tliat  he 
is  entitled  to  liave  the  said  agreement 
speeifii-ally  performed  by  the  said  K.  V. 
as  sueli  devisee  as  aforesaid;  and  which 
Haid  deviso  your  orator  expressly 
cliarges  is  in  every  respect  valid  and 
efTectual.  To  the  "end,  therefore,  eto. 
And  that  your  orator,  under  the  cir- 
cumstances aforesaid,  may  havc^  all 
such  benefit  against  the  said  K.  F,  of 
the  said  suit,  so  commenced  as  afore- 
said,  as  he  would  have  had  in  cnso 
the  said  C.  D.  had  been  living,  or  that 
the  said  E.  F.  may  show  good  cause 
to  the  contrary.  May  it  please,  etc. 
(subpoena).  3  Dan.  Ch.  PI.  *  Pr. 
(Perkins'  cd.)  2101. 
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IL     Orders. 

A.  Onhr   To  Ecvive. 
Upon  motion,  etc..  by  counsel  for  the 

plaintiff,  who  alleged  (state  the  last 
niatorial  proceeding  in  the  suit,  and 
the  subsequent  events  in  concise  form), 
this  court  doth  order,  that  this  suit, 
^^hich  has  become  abated  in  manner 
aforesaid,  stand  revived,  and  be  in  the 
same  plight  and  condition  as  the  same 
■was  in  at  the  time  of  the  said  abate- 
ment. 3  Dan.  Ch.  PI.  &  Pr.  (Perkins) 
ed.)   2351. 

B.  Order  To  Ecoive  on  Marriage  o/ 

Female  Sole  Plaintiff. 
If  no  next  friend  required,  it  is  or- 
dered that  the  cause  stand  revived,  at 
the  suit  of  the  said  A.  (husband),  and 
the  above  named  plaintiff,  now  the  wife 
of  the  said  A.,  against  all  the  defend- 
ants, and  be  in  the  same  plight,  etc. 
If  a  next  friend  required,  it  is  or- 
dered that  this  cause  stand  revived, 
at  the  suit  of  the  above  named  plain- 

tiir,    now    the    wife    of    B.,    by    C,    of,     .    -  . 

etc      her    ne-t    friend,    against    all    the    state   brielly   the   cause   of   action,   and 
defendants     and    against    the    said    B.,    then   proceed   to   show  what   stage   the 


ferred  to  in  the  annexed  petition, 
heretofore  pending  in  this  court  be- 
tween A,  B.,  plaintiif,  and  Y.  Z.,  de- 
fendant, to  be  continued  by  C.  D.  as 
plaintilV  jointly  with  A.  B.,  plaintili 
above  named  (or,  in  the  name  of  C.  D., 
describing  his  ollicial  or  trust  capacity 
if  any,  as  plaintiff,  in  place  of  A.  B., 
plaintiff  above  named),  and  granting 
the  said  C.  D.  leave  to  amend  the  com- 
plaint herein,  as  he  shall  be  advised, 
and  for  such  other  relief  as  may  be 
just.     2  Abb.  Forms  219. 

B.     Petition  by  Receiver  or  Assignee 
of  Plaintiff's    Title,   To  Eevivt 
Action  in  His  Own  Name. 
(Title   as   in   preceding   form.) 
To   the  supreme  court   held  in   and  for 

the  county  of  . 

The  petition  of  A.  B.  and  C.  D 
shows  to  the  court: 

I.   That  on  or  about  the  

day  of  ,   18 ,  A.  B.,  ahova 

named,    commenced    an    action    in    this 
court    against    *    one    Y.    Z.    for    (here 


and  be  in  the  same  plight,  etc.     3  Dan. 
Ch.  PI.   &  Pr.   (Perkins'  ed.)   2352. 
III.     Answer  to  Original  Bill  and  Bill 
of   Revivor   and   Supplement. 

The    answer    of    -,    one,    etc., 

to    the    original    bill    of    complaint    of 

,  the  above  named  plaintiff:,  and 

,  also  to  the  bill  of  revivor  and 

supplement  of  the  said  plaintiff. 

In   answer   to   the   said   original   bill, 
I  sav  as  follows,  etc. 

in  answer  to  the  said  bill  of  revivor 
and   supplement,  I  say  as  follows,  etc. 
3    Dan.    Ch.    PI.    &    Pr.    (Perkins'    ed.) 
2141. 
IV.     Proceedings  Under  Codes. 

A.     Sot  ire    of   Motion    To   lievive    on 
Death    err    Disability    of    Plain- 

tiff-  „ 

In  the  matter  of  the  petition  of  A.  L. 
and  C.  D..  to  have  continued  an  ac- 
tion pending  in  this  court  between 
said  A.  B.,  plaintiff,  and  one  Y.  Z., 
defendant. 

Please  take  notice,  that  on  the  an- 
nexed petition,  and  on  the  pleadings 
in  this  cause,  the  undersigned  will 
move   the   court,   at   a    special    term    to 

be    held   at  ,  on  the  ' 

dav   of •   18 ,   at 


o'clock    in    the 


noon,     or     as 


cause  is  in,  e.  g.,  thus),  that  issue  v/a; 
joined    therein    by    the    service    of    the 

defendant's    answer    on    the    • 

(Jay  of  ,  18 ;  that  said  ac- 
tion   was    referred,    by    order    of    this 

court,  on  the day  of , 

18 ,  to  K.  F.,  esq.,  to  hear  and  de- 
termine the  same;  that  the  trial  there- 
of is  now  pending  and  undetermined 
before    him.t 

II.      That    pending   said   action,    and 

on     the     day     of     , 

18 ,  upon   application  duly  made  by 

O.  P.,  a  judgment  creditor  of  said  A. 
B.  in  proceeding  supplementary  to  ex- 
ecution, your  petitioner  was,  by  the  or 

dcr    of    ilon.     ,     one     of     the 

justices  of  the  supreme  court  (or,  coun- 
ty judge   for  the  county  of  ), 

duly  appointed  receiver  of  the  prop- 
erty of  said  A.  B. 

(Or,   II.     That   pending   said  action, 

and  on  the day  of  , 

18 ,    said    A.    B.,    plaintiff    in    said 

action,  duly  assigned  and  transferred 
the  note  in  the  complaint  mentioned, 
for  a  valuable  consideration,  to  your 
petitioner,  who  is  now  the  lawful  own- 
er and  holder  thereof.) 

Wherefore  your  petitioner  prays  that 
he  may  be  substituted  as  plaintiff  in 
said  action  in  place  of  said  A.  B.. 
and  that  said  action  may  be  continued 
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other  relief  as  may  be  just.  2  Abb 
Forms  220. 

C.  Verification  of  Petition  by  Be 
ceiver  or  Assignee  To  Revive 
Action. 

C.  D.,  being  duly  sworn,  saj's  that 
he  has  read  (or,  heard  read)  tlie  fore 
going  petition  subscribed  by  him,  and 
knows  the  contents  thereof;  and  that 
the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated 
on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 
2   Abb.   Forms   221. 

D.  Petition,  After  Marriage,  of  Fe- 

male   Plaintiff,    Filed    by    Hus- 
band     To     Bevive      in      Joint 
Names. 
(As  in  IV,  B,  to  the  t,  continuing): 
II.      That    pending    said    action,    and 

on  the  day  of  ,  IS — , 

your  petitioner,  A.  B.,  was  married  to 
your  petitioner  C.  D.,  above  named, 
who  thereby  became,  and  now  is,  a 
necessary  party  plaintiff  herein,  as  your 
petitioners  are  advised  and  believe. 

Wherefore,  your  petitioners  pray  the 
order  of  this  court,  that  said  action 
may  be  continued  by  j'our  petitioners 
jointly  as  plaintiffs  against  said  Y.  Z., 
and  that  your  petitioners  may  have 
(leave  to  amend  the  complaint  as  they 
may  be  advised,  and)  such  other  relief 
as  may  be  just.  (Verification  as  in  IV, 
C.)     2  Abb.  Forms  221. 

E.  Petition  by  Executor,  Administror 

tor  or  Heir  of  Deceased  Plain- 
tiff. 

(Title  as  in  IV,  A.) 
To  the  supreme  court  held   in  and   for 

the  county  of  . 

The  petition  of  C.  D.  and  E.  F.,  ex- 
ecutors of  the  last  will  and  testament 
(or.  administrators  of  the  goods,  etc., 
which  were)  of  A.  B.,  deceased  (or 
heirs  of  A.  B.,  deceased),  shows  to  the 
court: 

I.  That   on    or    about   the  ■ — 

day    of    ,    18 ,    one    A.    B. 

commenced  an  action  in  this  court 
against  one  Y.  Z.  for  (state  the  cause 
of  the  action,  and  its  condition,  a.s 
in   IV.   B). 

II,  That  said  A.  B.  died  on  or  iiliout 

the  day  of  last,  and 

pending  said  action,  having  first  duly 
made  and  publislied  his  last  will  and 
testament,  by  which,  among  other 
things,  he  appointed  your  petitioners  hia 
executors;    that   your   petitioners   bavo 


proved  said  will,  and  letters  testa- 
mentary thereon  were  duly  made  and  is- 
sued to   them   by  the   surrogate   of   the 

county    of    ,    on    the    

day  of  ,  18 ,  and  that  they 

have  undertaken  the  execution  there- 
of. 

(Or,  where  the  application  is  by  ad- 
ministrators: II.     That  said  A.  B.  died 

intestate  on  or  about  the  day 

of  ,   18 ,   and   pending  said 

action;  and  that  letters  of  administra- 
tion upon  his  estate  were  duly  made 
and    issued,    on    the    day    of 


last,  by  the  surrogate  of  the 

county  of ,  to  the  petitioners, 

who  have  qualified  and  entered  upon 
their  duties  as  such  administrators.) 

III.  That  at  the  time  of  his  death 
the  said  note  (or  otlier  cause  of  ac- 
tion) was  still  owned  bv  the  said  A. 
B.;  and  the  amount  thereof,  with  the 
interest  thereon,  is  still  due  from  the 
said  defendant;  and  the  said  (note)  is 
now  held  by  this  deponent,  and  forms 
a  part  of  the  assets  in  his  hands  be- 
longing to  the  estate  of  said  A.  B., 
deceased. 

(Or,  where  the  application  is  by  heirs, 
substitute  for  II.  and  III.  above:  II, 
That    said   A.    B.    died   intestate    on    or 

about    the day    of , 

18-  — ,  and  pending  said  action,  and 
leaving  your  petitioners,  who  are  his 
only  children,  his  heirs)  at  law,  and 
as  such  they  inherited  all  his  interest 
and  estate  in  the  lands  which  are  the 
subject   of   said   action.) 

IV.  That  your  petitioners  are  desir- 
ous of  continuing  the  action  above  re- 
ferred to,  as  executors  (or,  administra- 
tors, or  heirs)  of  said  A.  B.,  against 
said   Y.  Z. 

Wherefore,  your  petitioners  pray  that 
said  action  may  be  so  continued  by 
them,  and  that  your  petitioners  may 
have  leave  to  amend  thf  complaint 
therein  as  they  may  be  advised;  and 
may  have  such  further  relief  as  may 
be  just.  (Verification,  as  in  IV,  O.) 
2  Abb.  Forms  222. 

F.  Affidavit  Corroboratitifj  Petition 
To  Bevive. 

M.  N.,  of ,  being  duly  sworn, 

says  that  he  was  the  attorney  of  A. 
B.,  in  his  lifetime,  in  the  action  men- 
tioned in  tlie  foregoing  petition;  and 
that  the  said  action  was  commenced, 
issue  ioined  therein,  and  was  pending 
and  undetermined  at  the  time  of  the 
death  of  the  said  A.  B.,  ns  stated  in 
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said  affidavit;  and  that  O.  P.,  of 

aforesaid,  is  the  attorney  of  tho  said 
defendant  in  said  action.  2  Abb. 
Forms  224. 

G.     Order  Etvivinff  Action. 

On  rending  mid  filinp;  tho  petition  of 
C.  D.  and  atlidavit  of  M.  N.,  dated  the 

day    of    ,     and     the 

pleadings  in  this  action  (and  proof  of 
due  service  of  notice  of  this  motion), 
and  on  motion  of  Q.  R.,  counsel  for 
said  C.  D.,  assijjnee  (or,  receiver,  or 
executor,  or,  administrator,  or,  heir) 
of  the  plaintifl",  deceased,  and  after 
hearing  O.  P.,  of  counsel  for  the  de- 
fendant (or,  no  one  appearing)  in  op- 
position: * 

Ordered,  that  the  above  entitled  ac- 
tion be  continued  by  C  D.,  as  plaintiff, 
jointly  with  A.  B.,  plaintiff  above 
named  (or,  that  C.  D.  be  substituted 
as  plaintiff  herein,  in  the  place  of  A. 
B.,  plaintiff  above  named),  and  that 
the  above  entitled  action  be  continued 
by  him  as  receiver  (or  otherwise)  of 
said  A.  B.  (and  further,  that  he  be 
allowed  to  amend  the  complaint,  or, 
say,  serve  a  supplemental  complaint, 
herein,  as  he  shall  be  advised).  2  Abb. 
Forms  224. 

H.     Notice  of  Motion   To  Eevive  Ac- 
tion, or  To  Serve  Supplemental 
Complaint. 
Take  notice,  that  on  the  affidavit  of 
which   a  copy  is  herewith   served  upon 
you,   and    on   the  pleadings   in   this   ac- 
tion, C.  D.,  as  executor  of  the  plaintiff, 
will  move  the  court,  at  a  special  term, 

thereof   to    be    held    at ,     in 

,     on     the     day     of 

,    18 ,    at    o'clock 


in  the 


noon,  or  as  soon  there- 


after as  counsel  can  be  heard,  for  leave 
to  continue  this  action  (or,  to  serve 
a  supplemental  complaint)  in  the  name 
of  the  said  (executor)  as  plaintiff,  or 
for  such  other  or  further  relief  as 
may  be  just.     2  Abb.  Forms  225. 

I.     Petition  hy  Surviving  Plaintiff  To 
Compel    Representative    To    Ee- 
vive. 
(State  action   by  two   plaintiffs  and 
death  of  one,  leaving  joint  interest  in 
his    representatives    and    the    survivor; 
see  TV,  K.  to  the   *,  and  continuing): 
the   said   action   has   not    been    revived 
or   continued,   or  anything  done  there- 
in;   and  that   said    Crepresentative)    re- 
fuses to  allow  your  petitioner  to  con- 


tinue  said   action   la   his  name   a»  td 
ministrator,  as  one  of  the  plaintiffs. 

Wherefore,  your  petitioner  prays  for 
an  order  requiring  the  said  (rcprcscnta" 
tivo)  to  join  your  petitioner  in  an  ap- 
plication to  have  the  said  action  re- 
vived and  continued  in  the  name  of 
tho  said  (representative)  as  administra- 
tor as  aforesaid,  and  this  petitioner  as 
plaintiff,  by  a  certain  time  therein  if 
be  specified;  or  that  your  petitioner  bft 
allowed  to  take  such  proceedings  as 
may  be  necessary  to  revive  and  con- 
tinue said  action,  making  tho  said  (rep- 
resentative) administrator  as  aforesaid, 
a  party  defendant  in  said  action.  (Ver- 
ification, as  in  IV,  C.)  2  Abb.  Forma 
226. 

J.  Order  by  Consent,  Substituting 
Executors,  Without  Prejudice  to 
Proceedings  Already  Had. 

On  reading  and  filing  the  affidavit  of 
M.  N.,  showing  the  death  of  A.  B., 
the  plaintiff  in  the  above  entitled  ac- 
tion, and  the  granting  of  letters  testa- 
mentary, under  and  by  virtue  of  his 
last   will   and   testament,  to  C.  D.   and 

E.    F..    by    the    surrogate    of 

county,  and  on  motion  of  M.  N.,  plain- 
tiff's '  attorney  *  (the  defendant's  at- 
torney  consenting   thereto): 

Ordered,  that  this  action  be  and  the 
same  is  hereby  revived  and  continued 
in  the  name  of  the  said  C.  D.  and 
E.  F.,  executors  of  the  last  will  and 
testament  of  A.  B.,  deceased,  as  plain- 
tiffs; and  that  the  said  executors  be 
and  they  hereby  are  substituted  as 
plaintiffs  in  the  place  and  stead  of 
the  said  A.  B.,  deceased,  and  that  such 
revivor  and  continuance  be  without 
prejudice  to  any  of  the  proceedings  al- 
ready had  in  this  action.  2  Abb. 
Forms  226. 

K     Petition  by  Defendant  To  Eevive 
Action,   Plaintiff  Dead. 
To  the  supreme  court   held  in  and  for 

the  county  of  . 

The  petition  of  Y.  Z.,  defendant  above 
named,  shows  to  this  court: 

T.     That,   on   or  about  the  ■ — 

day  of  ,  18 ,  A.  B.,  above 

named,  commenced  an  action  in  this 
court  agains*  this  defendant  for  (here 
state  the  cause  of  action,  and  its  con- 
dition). 

n.  That,  as  the  petitioner  is  in- 
formed and  believes,  A.  B.,  plaintifl 
above  named,  died  on  or  about  the 
day  of  last,  having 
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first  made  and  published  his  last  will 
and  testament  in  due  form  of  law,  by 
wWch,  among  other  things,  he  appointed 
C.  D.  and  E.  F.  his  executors;  that 
they  have  proved  said  will,  and  taken 
upon  themselves  the  execution  there- 
of; but.  to  the  best  of  your  petition- 
er's information  and  belief,  *  have 
failed  to  make  any  application  to  have 
the  above  entitled  action  continued  by 
them  as  plaintiffs. 

Wherefore,  your  petitioner  prays  that 
the  above  entitled  action  may  be  con- 
tinued in  their  names,  or  that  the  com- 
plaint herein  be  dismissed,  so  far  as 
their  interests  are  concerned,  and  that 
your  petitioner  have  judgment  there- 
upon against  the  said  C.  D.  and  E.  F., 
as  executors  as  aforesaid,  for  the  costs 
of  such  action;  or  for  such  other  order 
as  may  be  just.  (Verification  as  in 
IV,  C.)      2  Abb.  Forms  227. 

L.     Order    To    Show    Cause    on    Peti- 
tion   by    Defendant    To   Eevive. 
_  On  the  within  petition,  let  the  plain- 
tiffs show  cause  at  a  special  term,  to 

be    held   at  ,  on  the  

day    of   ,    18 ,   at 


o'clock  in  the  forenoon,  why  the  above 
entitled  action  should  not  be  continued 
in  the  names  of  C  D.  and  E.  F..  ex- 
ecutors above  named,  or  the  complaint 
herein  be  dismissed,  bo  far  as  the  in- 
terests of  said  executors  are  concerned, 
with  costs  (or,  why  the  petition  should 
not  be  granted).  2  Abb.  Forms  228. 
M.     Order  on   Petition   by  Defendant 

To  Revive,  Absolute. 
(As  in  IV,  G,  to  the  *,  continuing): 
Ordered,  that  the  above  entitled  ac- 
tion be  continued  in  the  names  of  C. 
D.  and  E.  F.  as  executors  of  A.  B., 
plaintiff  above  named  (or,  that  the  com- 
plaint herein  be  dismissed  so  far  as 
the  interests  of  C.  D.  and  E.  F.,  ex- 
ecutors of  A.  B.,  plriintifT  above  named, 
are  concerned;  and  that  the  defend- 
ant have  leave  to  enter  judgment 
against  said  C.  D.  and  E.  F.,  as  ex- 
ecutors, for  the  costs  of  the  action, 
with  dollars  costs  of  this  mo- 
tion.    2  Abb.  Forms  228. 

N.     Order  on   Petition    by    Defendant 

To  Eevive,  Alternative. 
(As  in  IV,  G,  to  the  *,  continuing): 
Ordered,  that  the  said  C.  D.,  ex- 
ecutor as  aforesaid,  revive  and  con- 
tinue said  action,  by  filing  and  serv- 
ing a  supplemental  complaint  therein, 
within  twenty  days  after  Horvico  nf  a 
copy  of  this  order;   or  that,  in   default 


thereof,  the  complaint  in  said  action 
be  dismissed,  and  the  defendant  hav<j 
leave  to  enter  judgment  against  tha 
said  C.  D.,  executor,  as  aforesaid,  for 
the  costs  of  such  action.  2  Abb.  Forms 
229. 

0.  Affidavit  on  Motion  To  Abate  Ac- 

tion, Unless  Eevived. 
Y.  Z.,  being  duly  sworn,  says: 

1.  That  he  is  the  defendant  in  th» 
above  entitled  action. 

II.  That  this  action  is  brought  to 
recover  (state  nature  and  object  of  ac- 
tion briefly,  and  the  condition  of  tha 
cause). 

III.  That,  as  deponent  is  informed 
and  believes    (after   issue  was  joined), 

in  this  action,  to-wit,  on  the  • 

day    of    ,    18 ,     the     above 

named  plaintiff  died,  having  first  made 
and  published  his  last  will  and  testa- 
ment, by  which  he  appointed  C.  D.,  of 
,  his  sole  executor, 

rv.  That  letters  testamentary  have 
been  duly  made  and  issued  by  the  sur- 
rogate  of  to   the   said   C.   D., 

who  has  accepted  the  same,  and  en- 
tered upon  the  duties  of  his  oflice.  2 
Abb.  Forms  229. 

P.     Notice  of   Motion    To  Abate  Ac- 
tion Unless  Revived. 
Please  take  notice,  that  on  the  affi- 
davit   of    which    a    copy     is     herewith 
served,   the  undersigned  will   move   the 
court,  at  a  special  term   to  be   held  at 

,     on     the     day     of 

,    18 ,   at   o'clock 

noon,  or  as  soon  there- 


in the 

after  as  counsel  can  be  heard,  *  to 
require  this  action  to  be  revived  and 
continued  by  the  executor  of  the  nbovo- 
nanird  A.  B.,  deceased,  as  piaiiitifT  here- 
in, witliin  a  time  to  be  fixed  by  the 
court,  or  that,  in  default  thereof,  the 
action  shall  be  deemed  abated;  or  for 
Bucli  other  relief  as  may  bo  jiytt.  2 
Abb.  Forms  229. 

Q.     Order  Abating  Action,  Unless  /?«• 

vivcd. 
(As  in  IV,  J,  to  the  *,  continuing): 
Ordered,  that  C.  D.,  executor  of  the 
above  named  A.  B.,  dfcea»cd,  be  at 
liberty  to  continue  this  action  ns  plain- 
tifT  therein  in  place  of  the  said  A.  B., 
and  that  in  the  event  of  his  failure  to 
appear  and  proceed  therein  as  such, 
within    months    after   service 


of  a  copy  of  this  order  upon  — , 

this  action  be  doomed  Abated.     2  Abb. 
Forms   230. 
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K.  .Vo/iV<'  of  Motion  of  riaintiff  on 
Death  or  Disability  of  Defend- 
II  lit. 

(As  in  IV,  P,  to  the  *.  continuing): 

For  an  order  directing  the  above  en- 
titled action  to  bo  continued  against 
C.  D.  and  E.  F.,  as  executors  of  the 
last  will  and  testament  of  (or,  admin- 
istrators of  the  estate  of,  or,  heirs  of) 
Y.  7a.,  defendant  above  named,  deceased, 
in  the  place  of  said  deceased  defend- 
ant; and  granting  leave  to  this  plain- 
tiff to  amend  the  complaiut  herein  as 
te  shall  be  advised,  and  such  other 
relief  as  mav  be  iust.  2  Abb.  Forms 
230. 

S.  Affidavit  on  Motion  of  Plaintiff  on 
Death  or  Di.sabiUty  of  Defend- 
ant. 

A.   B.,   being  duly   sworn,   says: 

I.  That    on    or    about    the   • 

day  of  ,  18 ,  he  commenced 

an  action  in  this  court  against  the  de- 
fendant above  named  for  (state  the 
cause  of  the  action,  and  its  condition, 
as  in  IV,  B). 

II.  That,  as  deponent  is  informed 
and   believes,    said    defendant    died    on 

or  about  the  day  of  • 

last,  having  first  duly  made  and  pub- 
lished his  last  will  and  testament,  by 
■which,  among  other  things,  he  appointed 
L,  M.  and  N.  O.  his  executors,  who 
have  proved  said  will;  and  that  letters 
testamentary  thereon  have  been  duly 
issued    to    them    by    the    surrogate    of 

the  county  of  ,  and  they  have 

undertaken    the   execution    thereof. 

(For  statement  as  to  an  administra- 
tor or  heir,  see  IV,  E.) 

in.  That  said  action  is  still  pending 
and  undetermined,  and  no  proceedings 
to  continue  it  have  been  taken,  to  the 
knowledge  of  the  deponent.  2  Abb. 
Forms   231. 

T.  Order  of  Scvivor  on  Motion  of 
Plaintiff  on  Death  or  Disability 
of  Defendant. 

On  reading  and  filing  the  aflSdavit  of 
M.  N.  (and  proof  of  due  service  of 
notice),  and  on  motion  of  M.  N.,  after 
hearing  0.  P.  (or,  no  one  appearing) 
in  opposition: 

Ordered,  that  C.  D.  and  E.  F.,  ex- 
ecutors of  Y.  Z.,  defendant  above 
named,  appear  and  answer  the  com- 
plaint herein  within  eighty  days  from 
the  service  of  a  copy  of  this  order  up- 
on them;  or  that,  in  default  thereof, 
the  plaintiff  may  apply  to  tlie  court  for 
an  order  entering  their  appearance,  and 


directing  the  action  to  stand  revived 
and  contimiod  against  them  as  execu- 
tors of  said  Y.  Z.,  and  that  the  an- 
swer of  said  X.  Y.,  be  then  deemed 
the  answer  of  said  executors  (or,  if  no 
answer  had  been  put  in,  and  that  he 
then  have  Judgment  for  failure  to 
answer).     2  Abb.  Forms  231. 

U.     Affidavit  on  Attaehment  and  Death 
of  Defendant    Before    Publica- 
tion   Completed. 
(Commencement  as  in  other  cases,  and 
stating    the    nature    of    the    cause    of 
action.) 

I.      That    on    the    day     of 

-,    18 ,    he    commenced    pro- 


ceedings for  the  purpose  of  bringing 
thereon  an  action  against  the  defend- 
ant Y.  Z.,  by  publication  of  the  sum- 
mons against  him,  pursuant  to  the  pro- 
visions of  the  statute,  the  said  defend- 
ant being  a  non-resident  of  the  state 
of  New  York,  and  residing  in  the  town 

of ,  in  the  state  of . 

II.  That  during  the  time  of  such 
publication,  deponent  procured  an  at- 
tachment to  be  issued  in  his  favor,  in 
said  action,  against  the  said  Y.  Z.; 
upon  which,  during  the  lifetime  of  the 
said  Y.  Z.,  the  sheriff  of  the  county  of 
seized    a    large    quantity    of 


goods,  the   property   of  the   said  Y.   Z., 

of   the  value   of  dollars;    and 

after  the  said  goods  were  so  seized 
by  the  said  sheriff,  and  before  the  said 
publication  was  completed,  the  said  Y. 

Z.  died,  on  or  about  the  day 

of  ,   18 . 

(Allege  appointment  of  executor,  etc., 
see  IV,  E,  and  conclude  as  in  other 
eases.)      2   Abb.   Forms   232. 

V.     Order  on  Attachment  and  Death 

of    Defendant    Before    Publica- 
tion Completed. 
(Commencement  as  in  IV,  T.) 
Ordered  that  plaintiff  have  leave  to 
proceed  against  C.  D.,  the  executor  of 
said    Y.    Z.,    deceased,    by    the    service 
of    summons    and    complaint    upon    him 
as  the  defendant  herein;   and  that  the 
proceedings    by    attachment    stand    re- 
vived   and    continued    in    the    name    of 
said    executor    as    defendant.      2    Abb. 
Forms   232, 
W.     Stipulation     in     Action    Against 
Corporation,    on    Expiration    of 
Charter,  To  'Revive  in  Name  of 
New   Corporation. 
The    act    of   incorporation    by   which 
the  defendants,  the  president,  directors 
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and  company  of  the  Bank  of  A.,  were 
incorporated,  having  expired  by  its  own 
limitation  since  this  action  was  com- 
menced, and  the  Bank  of  A.  having  suc- 
ceeded to  the  rights  and  liabilities  of 
the  defendants  touching  the  subject- 
matter  of  this  action,  it  is  therefore 
stipulated  that  the  action  be  continued 
against  the  Bank  of  A.,  without  preju- 
dice to  the  rights  of  either  party  on 
the  merits,  and  that  an  order  of  the 
court  may  at  any  time  be  entered  by 
eithei;  party  to  this  effect.  2  Abb. 
Forma   233. 


REWARDS. 

I.      Declaration    for    Reward   in    Civil 

Case,  1099 
n.    Declaration  for  Reward  in  Criminal 

Case,   1099 
m.    Complaint  for  Reward  in  Criminal 

Case,  1100 
I.     Declaration  for  Reward  Defendant 

Advertised   He   Would    Give    in 

Civil  Case. 
For  that  wlicreas,  before  and  at  the 
time  of  the  making  the  promise  and 
undertaking  of  the  said  defendant 
hereinafter  next  mentioned,  he  the  said 
defendant  was  one  of  the  bailiffs  of 
the  sheriff  of  \Liddlesex,  to-wit,  at, 
etc.,  and  whereas  also  before  the  time 
of  the  making  of  the  said  promise 
and  undertaking,  one  E.  F.  had  been 
arrested,  and  was  in  custody  of  the 
said  defendant  as  such  bailiff  as  afore- 
said, for  debt,  to-wit,  at,  etc.  And  where- 
as also  before  the  time  of  the  making  of 
the  said  promise  and  undertaking,  the 
said  E.  F.  had  escaped  out  of  the  cus- 
tody of  the  said  defendant,  so  being  such 
bailiff  as  aforesaid,  and  the  said  de- 
fendant was  desirous  of  apprehending 
and  retaking  the  said  E.  F.,  to-wit,  at, 
etc.,  aforesaid;  and  thereupon,  after- 
wards, to-wit,  on,  etc.,  at,  etc.,  afore- 
said, in  consideration  that  any  person 
would  apprehend  the  said  E.  F.  or  by 
any  private  information,  or  otherwise, 
be  tlie  moans  of  api)rchending  or  causing 
him  to  be  apprehended  aijd  delivered 
into  the  custody  of  the  said  defendant, 
he  the  said  defendant  undertook,  and 
then  and  there  faithfully  promised,  up- 
on such  apprehending  and  delivery  of 
the  «aid  E.  F.  into  the  custody  of  him 
tho  said  defendant,  to  pay  to  such  per- 
son who  should  apprehend,  or  cause  to 
be  apprehended,  the  said  E.  F.  a  re- 
ward of   100/.     And   the   said   plaintiff 


avers,  that  afterwards,  to-wit,  on,  etc., 
at,  etc.,  aforesaid,  he  the  said  plain- 
tiif  took  and  apprehended  the  said 
E.  F.  and  afterwards,  to-wit,  on,  etc., 
last  aforesaid,  at,  etc.,  aforesaid,  de- 
livered him  into  the  custody  of  the 
said  defendant,  by  reason  whereof  the 
said  defendant  then  and  there  became 
liable  to  pay,  and  ought  to  have  paid 
to  the  said  plaintiff,  the  aforesaid  re- 
ward of  1001. ,  to-wit,  at,  etc.,  afore- 
said. (Add  other  counts  according  to 
circunistances.)  2  Chit.  PI.  257. 
II.  Declaration  for  Reward  Advertis- 
ing for  Discovery  of  Offender. 
For  that  whereas  the  said  defend- 
ant, to-wit,  on,  etc.  (day  of  publica- 
tion or  about  it),  at,  etc.  (venue) 
printed  and  published  a  certain  adver- 
tisement, stating  (here  set  out  the  adver- 
tisement in  the  past  tense,  as  thus); 
that  one  A.  S.  had  then  lately  de- 
frauded the  said  defendant  and  other 
people  of  money,  wearing  apparel,  and 
table  linen  and  other  things  of  value, 
to  a  great  amount,  and  the  said  de- 
fendant did  thereby  then  and  there  un- 
dertake and  faithfully  promise,  that  if 
any  person  would  discover  the  said  A. 
S.  so  that  she  might  be  brought  to  jus- 
tice, such  person  should  receive  20i.  re- 
ward of  the  said  defendant;  and  the 
said  plaintiff  in  fact  saith,  that  he, 
confiding  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  after- 
wards, to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue)  aforesaid, 
did  discover  the  said  A.  S.  to  the  said 
defendant;  and  the  said  A.  S.  after- 
wards, to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue)  was  com- 
mitted to  the  custody  of  the  kcei)er  of 
the  gaol  at  (Worcester),  to  answer  for 
the  said  offense,  whereof  the  said  de- 
fendant afterwards,  to-wit,  on  the  day 
and  year  aforesaid,  at,  etc.  (venue) 
aforesaid,  had  notice,  and  by  reason 
of  the  premises  the  said  defendant  be- 
came liable  to  pay  the  said  sum  of  20/. 
to  the  said  plaintiff,  when  he  the  said 
defendant  should  be  thereunto  nftfr- 
wards  requested.  And  whereas  also, 
aflcrwards,  to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue)  aforesaid, 
in  consideration  that  the  said  plaintiff, 
at  the  special  in'^tance  and  rivjui  st  of 
tlie  said  defendant  had  before  that 
time  caused  and  procured  one  A.  8. 
who  then  and  there  was  charged  by 
the  said  defendant  to  have  then  lately 
defrauded  the  said  defendant  and  other 
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people  of  inonc}',  -woaring  apparel,  ta- 
ble liueu,  and  ot'ior  things  of  value,  to 
a  groat  amount,  to  be  taken  into  cus- 
tody, to  be  detained  in  custody  by 
the  said  defendant  to  answer  the  said 
last-mentioned  charge,  he  the  said  de- 
fendant afterwards,  to-wit,  on  the 
same  day  and  year  aforesaid,  at,  etc. 
(venue)  aforesaid,  undertook,  and  to 
the  said  jtlaintiiT  faithfully  promised  to 
pay  him  the  said  sum  of  20/.  of  lawful 
money  of  Great  Britain,  whenever 
afterwards  he  the  said  defendant  should 
be  thereunto  requested.  (Add  counts 
for  work  and  labor,  and  journeys, 
money  paid,  accounts  stated,  and 
breach.)  2  Chit.  Tl.  257. 
HL  Complaint  for  Reward,  Criminal 
Case. 
"William  M.  Souger,  Joseph.  A,  Du- 
Bois  and  Samuel  McDavidson,  plain- 
tiffs in  the  above  entitled  cause  of 
action,  complain  of  James  F.  Hayden, 
and  say,  that  on  the  15th  day  of  Sep- 
tember, 1874,  at  and  in  said  (county), 
one  Robert  Hewey  shot  at  and  against 
said  defendant,  with  a  pistol  loaded 
with  powder  and  leaden  shot,  then  and 
thereby  wounding  said  James  F.  Hay- 
den; that  immediately  after  said  shoot- 
ing of  defendant,  by  said  Hewey,  he, 
the  said  Hewey,  fled  and  escaped  from 
this  county;  that  thereupon  the  said 
defendant  offered  and  promised  any 
person  or  persons  a  reward  of  one  hun- 
dred dollars,  whoever  would  apprehend 
and  take  into  custody  said  Robert 
Hewey,  so  that  he  might  be  dealt  with 
according  to  law;  that  plaintiffs,  after 
hearing  "of  the  offer  and  promise  of 
said  reward  by  said  defendant,  and 
plaintiffs  rel>-ing  upon  defendant's 
promise  and  offer  of  said  reward,  im- 
mediately procured  horses  and  veliicles, 
and  entered  upon  search  of  said  Rob- 
ert Hewey;  that  on  the  17th  day  of 
September,  1874,  in  the  county  of 
Montgomery  and  State  of  Indiana, 
plaintiffs  arrested  and  took  into  cus- 
tody the  said  Robert  Hewey,  and 
brought  him  forthwith  to  this  county, 
and  guarded  him  before  and  after  his 
preliminary  examination  before  Frank- 
lin Dice,  justice  of  the  peace  of  said 
county,  for  said  shooting;  and  after 
said  examination,  conducted  and 
guarded  said  Hewey  to  the  town  of 
Covington  and  delivered  him  over  in 
(to)  the  hands  of  the  sheriff  of  said 
eounty,  who  lodged  said  Hewey  in  the 
jail   of  said  county,  where  he  remains 


at  the  comniencemri'jt  of  this  action; 
that  afler  the  services  performed  by 
tlie  plaintiffs,  for  defendant,  aa  Bet 
fortii  above,  the  defendant  refused  and 
still  refuses,  although  re(]uested,  to  pay 
plaintiffs  the  one  hundred  dollars,  as 
defendant  promised  and  agreed  to  do 
Wherefore,"  etc.  Hayden  r.  Souger,  56 
Ind.  43. 


RIGHT,    WRIT   OF. 

I.  Praecipe  for  Writ,  1100 

II.  Writ  of  Right,  1 100 

III.  Count  on  Seizin  of  Demandant's 
Father,  1101 

IV.  Count  on  Demandant's  Own  Seizin, 

1101 

I.  Praecipe  for  Writ  at  Suit  of  Hus- 

band and  Wife. 
Berkshire,  to-wit — Command  C.  D. 
(the  tenant  of  the  freehold),  that  just- 
ly and  without  delay,  she  render  to 
A.  B.  and  E.  his  wife  (four  messuages, 
four  gardens,  and  four  acres  of  land), 
with  the  appurtenances,  in  the  parish 
of  T.  in  Berkshire,  which  they  claim 
to  be  the  right  and  inheritance  of  the 

said    E.      Returnable    on    (a 

general   return   day).     3  Chit.  PI.  1355. 

II.  Writ  of  Right. 

William   the    Fourth,   by   the   grace   of 
God,    of    the     United     Kingdom     of 
Great   Britain  and  Ireland,  king,  de- 
fender of  the  faith,  etc.,  to  the  sheriff 
of  (Sussex),  greeting: 
Command  C.  D.  that  justly  and  with- 
out  delay,   he   render  unto   A.   B.    (one 
piece   of  garden   ground,   containing   in 
length  59  feet,  and  in  breadth  27  feet, 
and   one   curtilage),   with   the   appurte- 
nances in  the  borough  of  H.  which  the 
said  A.  B.   claims  to  be   his  right   and 
inheritance,  and  to  hold  of  us  in  chief, 
and  whereof  he  complains  that  the  said 
C.    D.   unjustly   deforces    him,   and   un- 
less   he   shall    do   so;    and    if   the    said 
A.  B.  shall  give  you  security  to  prose- 
cute his  claim,  then  summons,  by  good 
summoners,  the  said  C.  D.  that  he  be 
before  our,  justices  at  Westminster,  on 

(a    genera]    return    day),    to 

show  wherefore  he  hath  done  it,  and 
have  you  there  the  summoners  and  this 
writ.  Witness  ourselves  at  Westmin- 
ster, on  the  day  of  ■^ 

in  the  year  of  our  reign.  Be- 
cause C.  D.  of  N.  chief  lord  of  that 
fee,  hath  thereof  remitted  to  UB  biE 
court.     3    Chit.   PI.   1355. 
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III.     Count  on  Seizin  of  Demandaxit's 
Father. 
Sussex,    to-wit.      A.    B.,    esquire,    by 

,  his  attornev,  demands  against 

C.  D.  (one  piece  of  garden  ground, 
containing  in  length  fifty-nine  feet, 
and  in  breadth  twenty-seven  feet,  and 
one  curtilage),  with  the  appurtenances, 

in    the    borough    of    ,     as    his 

right  and  inheritance,  by  the  writ  of 
the  lord  the  now  king  of  right,  and 
thereupon  the  said  A.  B.  says,  ihat 
E.  F.,  esquire,  deceased,  the  late  father 
of  the  said  A.  B.  was  seized  of  the 
piece  of  garden  ground  and  curtilage 
aforesaid,  with  the  appurtenances,  in 
his  demesne  as  of  fee  and  right,  in  the 
time  of  peace,  in  the  time  of  the  lord 
George  the  Third,  late  king  of  Great 
Britain,  to-wit,  within  sixty  years  now 
last  past,  by  taking  the  esplees  there- 
of to  the  value,  etc.,  and  from  the  said 
E.  F.  the  right  descended  to  the  said 
A.  B.  who  now  demands  the  same  as 
son  and  heir  of  the  said  E.  F.,  and 
that  such  is  his  right  he  offers,  etc.  3 
Chit.  PI.  1360. 

rv.     Coiuit  in  Writ  of  Eight  on  De- 
mandant's Own  Seisin. 

-,  to-wit.     A.  B.,  by 


,  his  attorney,  demands  against 

C.    D.    (the   premises,   as  in   the    writ) 

in    the    county    of   ,    which    he 

the  said  A.  B.  claims  to  be  the  right 
and  inheritance  of  him  the  said  A.  B. 
by  writ  of  our  said  lord  the  king  of 
right,  and  whereupon  he  says,  that  he 
himself  was  seised  of  the  tenements 
aforesaid,  with  the  appurtenances,  in 
his  demesne  as  of  fee  and  right,  in 
the  time  of  peace,  in  the  time  of  our 
present  sovereign  lord  the  king,  to-wit, 
within  thirty  years  last  past,  by  taking 
the  esplees  thereof  to  the  value,  etc., 
and  that  such  is  iiis  right  he  offers, 
etc.     3  Chit.  PI.  13.59. 

Nntf. — For  forms  of  full  procedure 
in  writ  of  right,  see  3  Chit.  PI.  1355- 
1387. 


RIOT. 

I.    Indictment,  Obstructing  Justice,  1101 

n.     Indictment,   Assault  and  Battery, 

no] 

m.     Indictment,  Pursuing  for  Purpose 

of  Assaulting,  ]  Ki2 
rv.    Indictment  for  Eiot,  Making  Noise 

and  Tumult,   1)03 


V.  Indictment,     Making     Noise     and 

Tumult  and  Destroying  Property, 
1102 

VI.  Indictment,   Charivari,   1103 

I.  Indictment  for    Eiot,    Obstructing 

Justice. 
"The  defendant,  together  with 
divers  others,  to  the  number  of  ten, 
on,  at,  etc.,  with  force  and  arms,  did 
unlawfulh",  riotously,  routouslj'  and  in 
a  violent  and  tumultuous  manner  as- 
semble to  disturb  the  peace  of  the 
state,  and  being  so  then  and  there  as- 
sembled, did  unlawfully,  riotously,  rout- 
ously  and  in  a  violent  and  tumultuous 
manner  then  and  there  disturb,  ob- 
struct, hinder  and  break  up  a  justice's 
court,  then  and  there  held  before 
Joseph  Barrett,  one  of  the  justices  of 
the  peace  within  and  for  the  county  of 
Somerset  aforesaid,  to  the  terror  and 
disturbance  of  others  of  the  good  peo- 
ple of  the  said  state,  against  the 
peace  of  the  said  state  and  con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided."  State 
V.  Boies,  34  Me.  23.5. 

II.  Indictment  for  Eiot,  With  Assault 

and  Beating  (a). 
"That  Sampson  L.  Russell,  of  Ports- 
mouth, in  the  county  of  Rockingham 
aforesaid,  yeoman,  Augustus  A.  Wal- 
den.  of  Portsmouth,  in  said  county, 
yeoman,  Richards  Waldon,  of  Ports- 
montii,  in  said  county,  yeoman,  and 
Richard  Smart,  of  Portsmouth,  in  said 
county,  yeoman,  together  with  divers 
other  evil  disposed  persons  to  the  num- 
ber of  ten,  to  the  jurors  aforesaid,  as 
yet  unknown,  on  the  sixteenth  day  of 
.Tuly,  in  the  year  of  our  Lord  one 
thousand  eiglit  hundred  and  seventy- 
three,  at  Portsmouth,  in  the  county  of 
Rockingham  aforesaid,  witli  force  and 
arms,  did  uiilrinfully,  riotously  and 
rniitously  assemble  and  gather  together, 
fo  disturb  the  peace  of  said  state; 
and,  being  then  and  there  so  assembled, 
and  gathered  together,  in  and  upon 
one  Frank  H.  .Johnson,  unlawfully,  riot- 
ously and  routously  did  make  an  as- 
sault, and  him,  the  said  Frank  U. 
.Tohnson,  did  then  and  there  unlaw- 
fully, riotously  and  routously  beat, 
wound  and  ill-treat,  so  that  his  life 
was  thereby  greatly  endangered,  and 
other  wrongH  then  and  there  unlawliil- 
ly,  riotously  and  routously  did  nnd 
committed;  to  thr  gr»Rt  dam«ge  of  him 
the    said    Frank     R    .''ohnwon;    to    the 
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great  terror  of  the  people;  contrary," 
etc.  State  r.  Russell,  45  N.  H.  S3. 
Indictment  for  Eiot,  With  Assault  and 
Beatinp  (h). 
That  Lutlier  Berritt.  Sylvester  Cross, 
True  Spiller,  Simoon  Gordon  and  Chase 
Clifford,  all  of  Bridgewater,  in  the 
county  of  Grafton,  in  this  state,  to- 
gether with  divers  other  evil  disposed 
persons,  to  the  number  of  ten,  whose 
names  are  to  the  jurors  unknown,  on 
the  fifth  day  of  February,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  forty-five,  at  New  Hampton, 
in  the  county  of  Belknap,  with  force 
and  arms,  did  unlawfully,  riotously,  and 
routously  assemble  and  gather  together, 
to  disturb  the  peace  of  the  state;  and 
being  then  and  there  so  assembled  and 
gathered  together,  upon  the  bodies  of 
one  John  Shaw  and  S^-lvester  Shaw, 
then  and  there,  in  the  peace  of  God 
and  said  state  being,  did  make  an  as- 
sault, and  them,  the  said  John  Shaw 
and  Sylvester  Shaw,  did  then  and  there 
unlawfully,  riotously  and  routously 
beat,  wound  and  ill-treat,  so  that  their 
lives  were  greatly  endangered,  and 
other  wrongs  and  injuries,  then  and 
there  unlawfully,  riotously  and  rout- 
ously. to  the  said  John  Shaw  and  Syl- 
vester Shaw,  they,  the  said  Luther 
Berritt,  Sylvester  Cross,  True  Spiller, 
Simeon  Gordon  and  Chase  Clifford  did, 
contrary  to  the  form  of  the  statute,  etc. 
State  r.  Berritt,  17  N.  H.  268. 

III.  Indictment  for  Riot,  Pursuing  for 
Purpose  of  Assaulting. 
"Unlawfully,  violently,  riotously  and 
tumultuously  assemble  and  gathered  to- 
gether to  disturb  the  peace."  etc..  and 
being  so  then  and  there  assembled  to- 
gether, did  then  and  there  make  great 
noises,  riot,  tumult  and  disturbance, 
and    then    and    there    unlawfully 


B.,  in  the  county  of  M.,  laborer,  J.  W., 
lato  of  the  samo,  carpenter,  E.  W.,  late 
of  the  same,  \eoman,  together  with 
divers  other  evil-disposed  persons,  to 
the  number  of  fifty  and  more,  to  the 
jurors  aforesaid  unknown,  on  tlie  third 
day  of  August,  in  the  fourth  year  of 
the  reign  of  our  sovereign  lady  Vic- 
toria, with  force  and  arms,  to-wit,  with 
sticks,  stii'/es,  and  other  offensive 
weapons,  at  the  parish  aforesaid,  un- 
lawfully, riotously,  and  routously  did 
assemble  and  gather  together  to  dis- 
turb the  peace  of  our  said  lady  the 
queen,  and  being  so  assembled  and 
gathered  together,  armed  as  last  afore- 
said, did  then  and  there  unlawfully, 
riotously,  and  routously  make  a  great 
noise,  riot,  and  disturbance,  and  did 
then  and  there  remain  and  continued 
armed  as  last  aforesaid,  making  such 
noise,  riot,  and  disturbance,  for  the 
space  of  an  hour  and  more  then  next 
following,  to  the  groat  disturbance  and 
terror  not  only  of  the  liege  subjects  of 
our  said  lady  the  queen  there  being  and 
residing,  but  of  all  other  lieg©  subjects 
of  our  said  lady  the  queen  then  passing 
and  repassing  in  and  along  the  queen's 
common  highway  there;  in  contempt  of 
our  said  lady  the  queen  and  her  laws, 
to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the 
peace  of  our  ladv  the  queen,  her  crown 
and  dignity.     Arehb.  Cr.  PI.  502. 

V.    Indictment  for  Riot,  Making  Noise 
and     Tumult      and      Destroying 
Property. 
The  first  count  charged  that  the  de- 
fendants   on,    etc.,    at    the    county    of 
Washington,    did   unlawfully,    riotously, 
routously,    and     tumultuously     assemble 
and    gather    together,    to    disturb     the 
peace  of  the  United  States  in  the  said 
county;  and  being  so  then  and  there  as- 


lently.  routouslv,  tumultuously  remained  i  ^''"^^^^^  ^"^  '"'^^  together,  did  then 
and  continued  together  mkking  such  and  there  make  great  noises,  riot,  tu- 
noise,"  etc.,  "for  the  space  of  a  half 
hour  or  more,  and  being  so  assembled 
together  for  the  purpose  aforesaid,  with 
sticks  and  stones,  did  follow  and  pur- 
sue one  David  Tallent  for  the  purpose 
of  assaulting  and  beating  him  the  said 
David  Tallent,"  etc.,  to  his  great  ter- 
ror, etc.     State  r.  York,  70  N.  C.  66. 


IV.    Indictment  for  Riot,  Making  Noise 
and  Tumult. 
Middlesex,  to-wit:  The  jurors  for  our 
lady    the    queen    upon    their    oath    pre- 
sent,  that   .J.   S..   late   of  the   parish   of 


mult,  and  disturVjance;  and  then  and 
there  unlawfully,  riotously,  routously, 
and  tumultuously  surround  and  enter  the 
house  of  Snow  &  Walker,  and  destroy 
their  goods,  etc.,  and  remain  and  con- 
tinue together  making  such  noises, 
riots,  tumults,  and  disturbances,  for  a 
long  space  of  time,  to-wit,  for  the  space 
of  five  hours  and  more,  then  next  fol- 
lowing to  the  great  terror  and  disturb- 
ance, not  only  of  the  good  citizens  of 
the  United  States  in  the  said  county, 
but  of  all  other  good  citizens  of  the 
United  States  in  the  said  county  there 
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passing  and  repassing,  in  and  along  the 
public  streets  and  common  highways 
there,  in  contempt  of  the  laws  and 
against  the  peace  and  government  of 
the  United  States.  United  States  V. 
Fenwick,  4  Cranch.  C.  C.  675,  25  .b'ed. 
Cas.  No.   15,086. 

VI.    Indictment  for  Riot,  Charivari. 

The  indictment  charged  that,  on  the 
30th  day  of  October.  1879,  in  Grant 
county,  Indiana,  the  appellees,  John  H. 
Brown,  David  Line  and  James  Suj-dcr, 
and  four  other  named  defendants,  "to- 
gether with  other  persons  whose  names 
are  to  the  grand  jurors  unknown,  did 
then  and  there  unlav.fully,  riotously 
and  in  a  violent  and  tumultuous  manner, 
assemble  and  gather  themselves  to- 
gether, with  force  and  arms,  to-wit, 
clubs,  bells,  trumpets,  tin  pans  and 
cannon,  and  other  weapons,  and  then 
and  there  unlawfully  and  riotously,  and 
in  a  violent  and  tumultuous  manner, 
made  a  great  noise,  tumult  and  disturb- 
ance, and  then  and  there  continued  the 
same  for  half  an  hour  or  more."  State 
V.  Brown,  69  Ind.  95. 


ROBBERY. 

I.     Indictments,  1103 

A.  On    niijhway,    1103 

B.  In  Dwelling  Jlouse,  1103 

C.  Assault   With  Intent,  1103 

D.  Assault  Willi  Weapon,  1104 

CROSS-REFEEEXCES: 
Post-Office: 

Indictment  for  Robbing  ilail; 
Indierment  for  Assisting  in  Robbing 
Mail. 
Railroads  : 

Indictment      for      Attempted      Train 
Robbery. 

L     Indictments. 

A.  Indictment  for  Hobbcry  on  High- 
way. 

That  A.  O.,  late  of,  etc.,  on,  etc., 
with  force  and  arms,  at,  etc.,  in  tlio 
king's  highway,  there,  in  and  upoa 
one  A.  J.  in  the  peace  of  God  and  ot 
our  Haid  lord  tlio  king  then  and  there 
being,  feloniously  did  make  an  ass.'iult, 
and  iiim  the  said  A.  J.  in  bodily  icar 
and  danger  of  his  life  in  the  lii;^hway 
aforesaid,  then  and  there  feloniously 
did  put,  and  one  gold  watrli,  of  tlio 
value  of  eighteen  pounds  of  the  goodi 
and  chattels  of  him  tha  said  A.  .1. 
from  the  person  and  against  the  will 
of  the  said  A.  J.  in  the  highv.ay  afore- 


said, then  and  there  feloniously  and 
violently  did  steal,  take,  and  carry 
away,  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity. 
3  Chit.  Cr.  L.  806. 

B.  Indictment  for  liobbery  in  Dwell- 

ing House. 
That  E.  L.,  late  of,  etc.,  and  H.  T., 
late  of,  etc.,  on,  etc.,  with  force  and 
arms,  at,  etc.,  aforesaia,  in  the  dwell- 
ing house  of  one  J.  J.,  there  situate, 
m  and  upon  A.,  the  wife  of  the  said 
J.  J.,  in  the  peace  of  God  and  our  said 
lord  the  king,  then  and  there  being, 
feloniously  did  make  an  assault,  and 
her  the  said  A.,  in  bodily  fear  and 
danger  of  her  life,  in  the  said  dwelling 
house,  then  and  there  feloniouslj'  did 
put,  and  one  linen  pocket,  of  the  value 
of  one  penny,  and  three  pieces  of  gold 
coin  of  the  proper  coin  of  this  realm, 
called  guineas,  of  the  value  of  three 
pounds  and  three  shillings,  of  the  goods, 
chattels,  and  moneys  of  the  said  J.  J. 
from  the  person  and  against  the  will 
of  the  said  A.  in  the  dwelling  house 
aforesaid,  then  and  there  violently  and 
feloniously  did  steal,  take,  and  carry 
awav,  against  the  peace,  etc.  3  Chit 
Cr.  L  807. 

C.  Indictment,    Assault    With    Intent 

To  Hob    (a). 

Middlesex,  to-wit:  The  jurors  for  our 
lady  the  queen  upon  their  oath  pre- 
sent, that  J.  S.,  late  of  the  parish  ot 
B.,  in  the  county  of  M.,  laliorer,  on 
the  third  day  of  August,  in  the  ninth 
year  of  the  reign  of  our  sovereign 
lady  Victoria  (or,  in  the  year  of  our 
Lord  ),  at  the  parish  afore- 
said, in  the  county  aforesaid,  with  force 
and  arms,  in  and  upon  one  J.  N.,  in 
the  peace  of  God  and  of  our  lady  the 
queen  then  and  there  being,  fcioniouB- 
ly  did  make  an  assault,  with  intent  the 
moneys,  goods,  and  chattels  of  tlio  said 
J.  \.,  from  the  person  and  against  the 
will  of  iiim  the  said  J.  N.,  then  and 
there  feloniously  and  violently  to  steal, 
take,  and  carry  away;  against  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of 
our  lady  the  queen,  her  crown  and 
dignity.  This  form  of  indictment  was 
lie  Id  good  in  Reg  v.  Huxley,  ('.  &  Mar. 
.'jOd;  it  need  not  in  terms  oluirge  nn 
intent  to  rob  the  prosecutor.  Arehb 
Cr.   PI.   262. 

Indirtmcnt,     Afixault     With     Intent     To 
Hob    (/;). 

In   and   upon   the   said   C.    D.,   unlnw^ 
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fullv,  malicious'.v,  aud  felouiously,  did 
make  assault,  rud  thou  and  tliero  with 
menaces,  aud  by  force,  maliciously  ami 
feloniously,  d'A  demand  of  tho  said  V. 
D.  two  guineas  of  the  lawful  Rold  coin 
of  this  realm,  of  the  money  of  him  tho 
said  C.  T).,  and  of  and  from  the  said 
C.  D.  with  felonious  intent,  the  said 
money  of  the  said  C.  D.  from  the  per- 
son and  against  tho  will  of  the  said 
C.  D.  then  and  there  feloniously  and 
violently  to  steal,  take  and  carry  awav 
3  Chit.  Cr.  L.  809. 

Indictment,    Assault     With    Intent     To 
Eob  (c). 

That  W.  F.,  late  of,  etc.,  after  the 
first  day  of  May,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and 
thirty-four,  to-wit,  on,  etc.,  with  force 
and  arms,  at,  etc.,  in  and  upon  one 
F.  B.  K.,  in  the  peace  of  God  and 
our  said  lord  the  king  then  and  there 
being,  unlawfully,  maliciously,  and  fel- 
oniously did  make  an  assault,  and  that 
the  said  W.  F.  then  and  there  with 
menaces  and  by  force,  maliciously  and 
feloniously  did  demand  of  and  from 
the  said  F.  B.  K.  two  guineas  of  the 
lawful  gold  coin  of  this  realm,  of  the 
money  of  him  the  said  F.  B.  K.  with 
a  felonious  intent,  the  said  money  of 
the  said  F.  B.  K.  from  the  person 
and  against  tlie  w^ill  of  the  said  F.  B. 
K.  then  and  there  feloniously  and  vio- 
lently to  steal,  take,  and  carry  away, 
against  the  form  of  the  statute,  etc., 
and  against  the  peace,  etc.  3  Chit.  Cr. 
L.  807,  808. 

I>.     Indictvxent,  Assault  With  Wea'ion 
With  Intent  To  Bob. 

"With  force  and  arms,  at,  etc.,  in 
and  upon  C.  D.  in  the  peace  of  God 
and  of  our  said  lord  the  king,  then 
and  there  being,  unlawfully,  malicious- 
ly, and  feloniously,  did  make  an  as- 
sault with  a  certain  offensive  weapon, 
to-wit,  a  pistol,  which  he  the  said  A. 
B.  in  his  right  hand  then  and  there 
had  and  held,  with  a  felonious  intent, 
the  moneys  of  the  said  C  D.  from 
the  person  and  against  the  will  of  the 
said  C.  D.  feloniously  and  violently  to 
steal,  take,  and  carry  away,  against 
the  form,  etc.,  and  against  the  peace, 
•tc.  3  Chit.  Cr.  L.  809. 
SABBATH.— See  Sunday  and  Holi- 
days. 
CALE  OF  LANDS  OF  ^^N0E3.— See 
Guardian  and  Wabd. 


SALES. 

I.      Declaration     in     Assumpsit,     With 
Monoy  CouutH,  11013 

IL     Complaints,  1107 

A.  Again  fit    l^cller    for   Not    Veliver- 

'ing,  1107 

B.  Against   Seller  of  Utovk   for  Not 

Delivering,  1107 

C.  Against  Buyer  for  Refusing  Goods, 

1108 

D.  Against  Buyer,  Contract  Made  hy 

Broker,    1108 

E.  On  Contract  to  Bcdeliver  or  Fay, 

1108 

F.  For  Deficiency  After  Resale,  1108 

G.  Sale  and  Delivery,  1109 

II.  Sale  and  Delivery  on  Account. 
1109 

I.  Sale  and  Delivery,  Price  Agreed 
on,   1109 

J.  Sale,  Delivery  to  Thh'd  Ferson, 
1109 

K.  Anticipating  Defense  of  Fay- 
ment,    1109 

li.  Anticipating  Defense  of  Unex- 
pired Credit,  1109 

M.  For  Necessities  to  Defendant's 
Wife,  1109 

N.  Against  Fraudulent  Buyer  Seek- 
ing Injunction,  1109 

in.     Answers,  1110 

A.  Denial  of  Sale,  1110 

B.  Denial   That  Credit  Has  Expired, 

1110 

C.  Agreed   To   Take  Note,   1110 

D.  Denial  of  Plaintiff's  Title,  1110 

E.  Alleging  Breach  of  Quality,  1110 

F.  Alleging   Breach  as    to    Delivery, 

1110 

G.  Not  Necessaries,  1110 

H.    Denial  of  Necessaries,  1110 
CROSS-REFERENCES: 
Account  and  Accounting: 

Declaration   for   Not  Rendering  Just 
Account  of  Sale  of  Goods. 
Assignments: 

Complaint  by  Assignee  for  P/ic<',i  of 
Stock    and   Fixtures   of   Store   and 
Good  Will  Agreed  To  Be  Paf.d  in 
Instalments. 
Assumpsit: 

Declaration   in   Assumpsit   for  Goods 

Sold  and  Delivered; 
Declaration,      Common     Courits     for 
Goods  Sold,  "Work,  Labor  a'ld  Mate- 
rials, With  Money  CountB 
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DtCLAEATIOX   AND   COMPLAINT: 

Complaint    Against    Buyer    for     Not 
Delivering  Note  for  Goods. 
Fraud  and  Deceit: 

Declaration  for  False  "Warranty  of 
Horse; 

Declaration  for  False  Warranty  of 
Cable; 

Declaration  for  Deceit  in  Selling 
Smaller  Quantity  of  Coal  Than 
Pretended; 

Declaration  for  Misrepresentation  as 
to  Quantity  of  Business; 

Complaint  for  Fraudulently  Deliver- 
ing Smaller  Quantity  Than  Agreed 
for; 

Complaint  Against  Seller  of  Chattels 
for  Fraudulently  Representing  Them 
To  Be  His   Property; 

Complaint  for  Fraudulently  Obtain- 
ing Goods  on  Credit; 

Complaint    for   Fraudulently    Obtain- 
ing Credit  for  Another. 
Feauds,  Statute  of: 

Complaint,  Allegation  of  Part  Pay- 
ment  "Where   No   Memorandum; 

Answer,   Sale    of   Personal   Property. 
Guaranty: 

Complaint  on  Agreement  To  Be  An- 
swerable for  Goods  Sold   to  Third 
Person. 
Husband  and  "Wife: 

Complaint  Against  Husband  and  Wife 
for   Goods   Sold  for   Her  Separate 
Estate. 
Specific  Performance: 

Decree  on  Bill  by  Vendor  To  Enforce 
Contract  for  Sale. 
Trover  and  Conversion: 

Complaint   by  Seller   Against   Fraud- 
ulent   Buyer    of    Goods    for    Dam- 
ages for  Conversion. 
Vendor  and  Purchaser: 

Declaration,  Common  Count  for  Free- 
hold Sold; 

Declaration,  Common  Count  for  Lease- 
hold  Sold; 

Declaration  Against  "Vendor  for  Not 
Making  Good   Title; 

Complaint  for  Consideration  Money 
of  a  Conveyance; 

Complaint  for  Repayment  of  Deposit 
on  Contract  for  Purchase  of  Real 
Estate,  Unfulfilled; 

Complaint  for  Broach  of  Contract, 
Purchaser  Against  Vendor; 

Complaint  for  Not  Conveying  and 
for  Redelivery  of  Securitios; 

Complaint,  Averment  of  Dnfrndant's 
■^scission  as  Excuse  for  Plalntiff'i 
Non-performance; 


Complaint  on  Land  Contract  for  Not 
Purchasing; 

Complaint  Against  Purchaser  for  De- 
ficiency on  Resale; 

Complaint,  Averment  of  False  Rep- 
resentations by  Defendant  Which 
Prevented  Plaintiff  From  Fulfill- 
ing; 

Complaint  on  Grantee's  Covenant  To 
Build; 

Complaint  on  Covenant  Against 
Nuisances,  Deed  Executed  Only  by 
Grantor; 

Complaint  on  Covenant  To  Maintain 
Fence; 

Complaint   by   Vendor    Against    Ex- 
ecutor. 
Warranty  : 

Declaration   on    Warranty   of   Horse; 

Declaration  on  False  Warranty  of 
Horse; 

Complaint  on  Warranty  of  Soundness 
of  Horse; 

Complaint  on  Warranty  on  Genuine- 
ness of  Note; 

Complaint  on  Warranty  of  Amount 
Due  on  Judgment  Assigned; 

Complaint  for  Breach  of  Contract  on 
Warranty  of  Title  of  Chattels 
Sold; 

Answer,  Breach  of  Warranty  in  Sal*; 

Answer,  Denial  of  Warranty; 

Answer,  Denial  of  Breach. 
I.    Declaration,    in    Assumpsit,     Goods 
Sold,  With  Money  Counts. 

For  that  whereas  the  said  defendant, 

heretofore,  to-Avit,  on  the  day 

of  ,   in   the  year  of  our  Lord 

one      thousand      eight      hundred      and 
,    at    ,    to-wit,    at    the 


(city  and  in  the)   county  of 
aforesaid,    was    indebted    to    the     said 

plaintiff  in  the  sum  of dollars, 

lawful  money  of  the  United  Slates  of 
America,  for  divers  poods,  wares  and 
merchandise,  by  the  said  plaintiff,  be- 
fore that  time  sold  and  delivered  to 
the  said  defendant,  and  at  the  special 
instance  and  request  of  the  said  de- 
fendant: And  being  so  indebted,  hf 
the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the  same 
day  and  year  last  aforesaid,  at  thn 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  unto  the 
Pfiid  plaintiff  the  said  sum  of  (one  thou- 
sand) dnllars.  when  he  the  said  defend- 
ant should  bo  thereunto  afterwards  re- 
quested. 

(Quantum    Ttl»bant    for    tho    samt.) 
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And  whereas  also  the  defendant,  after- 
wards, tov.it,  on  the  same  day  and 
year  (l;ist  aforesaid),  and  at  the  place 
aforesaid,  in  consideration  that  the 
said  plaintiff,  at  the  like  special  in- 
stance and  request  of  the  said  defend- 
ant, had  before  that  time  sold  and 
delivered  to  the  said  defendant  divers 
other  goods,  wares  and  merchandise  of 
him  the  said  ])laintilV,  the  said  defend- 
ant undertook,  and  then  and  there 
faiihfully  promised  the  said  plaiiitilV, 
to  pay  him  so  much  money  as  the  said 
lart  mentioned  goods,  wares  and  mer- 
chandise, at  the  time  of  the  said  sale 
and  delivery  thereof,  were  reasonably 
worth  when  the  said  defendant  should 
be  thereunto  afterwards  requested. 
And  the  said  plaintiff  avers  that  the 
said  last  mentioned  goods,  wares  and 
merchandise,  at  the  time  of  the  sale 
and  delivery  thereof,  were  reasonably 
worth  the  further  sum  of  dol- 
lars, of  like  lawful  money  as  aforesaid, 
to-wit,  at  the  place  aforesaid,  whereof 
the  said  defendant  afterwards,  to-wit, 
on  the  same  day  and  year  last  afore- 
said, and  at  the  place  aforesaid,  had 
notice. 

(Money  Counts.) 

(Indebitatus  assumpsit  for  money 
lent  and  advanced.)  And  whereas  also 
the  said  defendant  afterwards,  to-wit, 
on  the  same  day  and  year  last  afore- 
said, at  tlie  place  aforesaid,  was  in- 
debted to  the  said  plaintiff  in  the  sum 

of dollars,  like  lawful  money 

as  aforesaid,  for  so  much  money  before 
that  time  lent  and  advanced  by  the 
said  plaintiff  to  the  said  defendant, 
and  at  the  special  instance  and  request 
of  the  said  defendant.  And  being  so 
indebted,  the  said  defendant,  in  con- 
sideration thereof,  afterwards,  to-wit, 
on  the  same  day  and  year  (last)  afore- 
said, and  at  the  place  aforesaid,  under- 
took, and  then  and  there  faithfully 
promised  the  said  plaintiff  well  and 
truly  to  pay  unto  the  said  plaintiff' 
the  said  sum  of  money  last  above  men- 
tioned, when  the  said  defendant  should 
be  thereunto  afterwards  requested. 

(The  like  for  money  paid,  etc.)  And 
whereas  also  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and 
year  last  aforesaid,  and  at  the  place 
aforesaid,  was  indebted  to  the  said 
plaintiff'  in  the  further  sum  of 


dollars,  of  like  lawful  money  as  afore- 
said, for  fio  much  money  before  that 
time   paid,   laid   out,   and   expended   by 


the  said  plaintiff  to  and  for  the  use 
of  the  said  defendant,  and  at  the  like 
special  instance  and  request  of  tlio 
said  defendant.  And  being  so  indebt- 
ed, the  said  defendant,  in  considera- 
tion thereof,  afterwards,  to-wit,  on  the 
same  day  and  year  (last)  aforesaid, 
and  at  the  place  aforesaid,  undertook, 
and  then  and  there  faitlifully  promised 
the  said  plaintiff"  well  and  truly  to  pay 
unto  the  said  plaintiff  the  said  sum 
of  money  last  above  mentioned,  when 
the  said  defendant  should  be  thereunto 
afterwards  requested. 

(The  like  for  money  had  and  re- 
ceived.) And  whereas  also  the  said 
defendant  afterwards,  to-wit,  on  the 
same  day  and  year  last  aforesaid,  and 
at  the  place  aforesaid,  was  indebted 
to  the  said  plaintiff  in  the  further  sum 

of    dollars,     of     like     lawful 

money  as  aforesaid,  for  so  much  money 
before  that  time  had  and  received  by 
the  said  defendant,  to  and  for  the  use 
of  the  said  plaintiff.  And  being  so 
indebted,  the  said  defendant,  in  con- 
sideration thereof,  afterwards,  to-wit, 
on  the  same  day  and  year  (last)  afore- 
said, and  at  the  place  aforesaid,  under- 
took, and  then  and  there  faithfully 
promised  the  said  plaintiff  well  and 
truh^  to  pay  unto  the  said  plaintiff  the 
said  sum  of  money  last  above  men- 
tioned, when  the  said  defendant  should 
be  thereunto  afterwards  requested. 

(Insimul  computassent.)  And  where- 
as also  the  said  defendant  afterwards, 
to-wit,  on  the  same  day  and  year  last 
aforesaid,  and  at  the  place  aforesaid, 
accounted  together  with  the  said  plain- 
tiff of  and  concerning  divers  other 
sums  of  money,  before  that  time  due 
and  owing  from  the  said  defendant  to 
the  said  plaintiff,  and  then  and  there 
being  in  arrear  and  unpaid;  and  upon 
such  accounting,  the  said  defendant 
then  and  there  was  found  to  be  in 
arrear  and  indebted  to  the  said  plain- 
tiff   in    the    further    sum    of    

dollars,  of  like  lawful  money  as  afore- 
said. And  being  so  found  in  arrear, 
and  indebted  to  the  said  plaintiff,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  (last)  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  well  and  truly  to  pay  unto  the 
said  plaintiff  the  said  sum  of  money 
last  above  mentioned,  when  he  the  said 
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defendant    should    be    thereunto    after- 
wards requested. 

Nevertheless  the  said  defendant  (al- 
though often  afterwards  requested  so 
to  do)  hath  not  as  yet  paid  the  said 
several  sums  of  money  above  men- 
tioned, or  any  or  either  of  them,  or 
any  part  thereof,  to  the  said  plaintiff; 
but  to  pay  the  same  or  anj'  part  there- 
of to  the  said  plaintiff,  the  said  de- 
fendant hath  hitherto  altogether  re- 
fused, and  still  doth  refuse.  To  the 
damage  of  the  said  plaintiff  of 


dollars,  and  therefore  the  said  plaintiff 
brings  suit,   etc. 

E.  F.,  attorney  for  plaintiff. 
Burr.  App.  240,  §503;  2  Chit.  PI.  37, 
115. 

II.     Complaints. 

A.  Complaint  Against  Seller  for  Not 
Delivering. 

I.      That    on     the     day    of 

,  IS — ,  at  ,  the  plain- 
tiff and  the  defendant  entered  into  an 
agreement  (in  writing,  which  was  sub- 
scribed by  the  defendant,  or  by  the 
agent  of  the  defendant  duly  author- 
ized thereto,  and  thereby  it  was  mu- 
tually agreed  between  them  as  fol- 
lows):   that    the    defendant   should   sell 

and  deliver  to  the  plaintiff  at  , 

and   on   or  before  the  day  of 


,  18 —  (or  on  demand,  or  with- 
in a  reasonable  time,  or  otherwise  as 
the  case  was),  fifty  barrels  of  flour, 
and  that  the  plaintiff  should  pay  the 
defendant  therefor,  upon  the  delivery 
of  said  flour,  at  the  rate  of  ■ 
dollars  for  each  barrel. 

(Where  neither  time  nor  place  of 
delivery  were  fixed): 

11.      That    on    the    day    of 

,  18 — ,  at  ,  the  plain- 
tiff was  ready  and  willing,  and  duly 
offered  to  receive  and  pay  for  saiii 
flour,  and  otherwise  has  duly  per- 
formed all  the  conditions  thereof  on  his 
part. 

(Where  both  time  and  place  were 
fixed) : 

II.  That  the  plaintiff  was  ready  at 
the  time  and  place  appointed  to  re- 
ceive said  flour,  and  to  pay  for  the 
same  according  to  the  agreement;  and 
otherwise  has  duly  performed  all  the 
conditions   thereof   on    his   part. 

(Where  the  particular  time  of  de- 
livery was  not  appointed): 

II.      That    on    the    day    of 

" ,  IS — ,  at  the  place  appointed, 


the  plaintiff  was  ready  to  receive  said 
flour,  and  pay  for  the  same  according; 
to  the  agreement,  of  which  the  defend 
ant  had  due  notice;  and  the  plaintili 
otherwise  has  duly  performed  all  the 
conditions  thereof  on  his  part. 

(Where  tender  and  demand  are  nec- 
essary to  be  proved  under  the  agree- 
ment): 

II.  That   on   the    day    of 

,  IS — ,  at  ,  the  plain- 
tiff was  ready  and  duly  offered  to  the 
defendant  to  receive  and  pay  for  said 
flour  pursuant  to  the  agreement,  and 
requested  the  defendant  to  deliver  the 
same;  and  otherwise  has  duly  per- 
formed all  the  conditions  thereof  on  his 
part. 

III.  That  the  defendant  refused  to 
deliver  it,  to  the  damage  of  the  plain- 
tiff        dollars.      1    Abb.    Forms 

371. 

B.     Complaint  Against  Seller  of  Stock 
for  Not  Delivering. 

I.      That   on    the    day    of 

-,  18 — ,  at  ,  this  plain- 


tiff and  the  defendant  entered  into 
an  agreement  (in  writing,  subscribed 
by  the  defendant,  or  by  the  agent  of 
the  defendant,  duly  authorized  thereto, 
whereby  it  was  mutually  agreed  be- 
tween them)  that  the  defendant  should 
sell  and  deliver  to  the  plaintiff  at  such 

time,   within  days  thereafter, 

as  the  plaintiff  should  elect  (or  that 
the  defendant  then  sold  and  would  at 
such  time,  within  days  there- 
after as  the  plaintiff  should  elect,  de- 
liver  to    him)    shares   of    the 

capital  stock  of  the  company, 

and   that   the   plaintiff   should   pay   him 

therefor  dollars. 

II.  That  the  defendant  at  the  limo 
of  making  such  contract  was  in  the 
actual    possession    of   the   certificate    of 

said  shares  of  stock   (or  was 

entitled   in    his   own    riglit    to   sell   said 
shares   of   stock,   or  was    duly 


authorized  to  sell  said  shares  of  stock 
by  some  person  to  this  plaintiff  un- 
known, who  was  entitled  to  the  same 
in   his  own  right). 

III.  That  the  plaintiff  duly  per- 
formed all  the  conditions  thereof  on 
his  part. 

(Or,  III.     That  on  the  day 

of    ,    IS—,    at    .     this 

plaintiff   duly   tendered    to   the   defend 

ant   said   sum   of dollars,   and 

demanded    of    the    defendant    that    he 
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to  the  plaintiff.)  ,       .    x 

IV  That  the  defendant  refused  to 
deliver  the  same;  to  the  damage  of  the 

plnintiff_  clollars.        1      Abb. 

Forms  373. 

C.     Complaiitt  Afininst  Bnxjcr  for  Ec- 
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fusinrj   To  Eeceive  Goods. 

I       That    on     the     day 

IS—    at  ■ ,  the   plain- 


of 


IV  That  the  defendants  refused  to 
receive  said  (goods),  or  pay  the  bal- 
ance of  the  price  therefor,  to  the  dam- 
ago   of   the   plaintiffs dollars. 

1    Abb.   Forms   375. 

E  Complaint  on  Contract  To  Be- 
deliver  Goods,  or  To  Fay  for 
Them  in  Reasonable  Time. 


tiff  and  the  defendant  entered  into  an 
agreement  in  writing  (subscribed  by 
the  defendant,  or  by  the  agent  of  the 
defendant,  dulv  authorized  thereto),  ot 
which  the  following  is  a  copy  (copy  of 
the  contract,  or  allege  its  effect,  as  in 

II    A) 

il  That  the  plaintiff  duly  performed 
all   the   conditions   of   said   contract   on 

his  part,  and  was,  on  the  ■ day 

of   - ;    18—    (the   day   on   which 

deliverv  was  to  be  made),  ready  and 
willing  to  deliver  the  (goods)  therein 
mentioned,  and  on  said  day,  at 
duly    tendered    the    same    to 

the  defendant.         .  „       .   ^ 

in  That  the  defendant  refused  to 
accept  said  goods,  and  to  pay  for  them 
pursuant  to  his  agreement,  to  the  dam- 
age   of   the    plaintiff   dollars. 

1  Abb.  Forms  374. 

D      Complaint    Against    Buyer,    Con- 
tract  Made   hy   Broker. 
I       That    on    the day    of 


I.      That    on    the 
-,  18—,  at 


^    18 — ,   the    plaintiffs   and   the 

defendants  entered  into  an  agreement 
in  writing,  by  the  hand  of  M  N.  a 
broker  duly  authorized  to  make  the 
same,  both  on  behalf  of  the  plaintiffs 
and  of  the  defendants,  of  which  the 
following  is  a  copy  (copy  of  bough? 
and  sold  note).  „        ,  .  -a 

II  That  at  the  time  of  making  said 
contract,    the    defendants    paid    to    the 

plaintiffs   the   sum   of  dollars 

mentioned  therein. 

III  That  the  plaintiffs  were,  at  ali 

times  within  said days,  ready 

and  willing  to  deliver  the  (goods) 
therein  mentioned  to  the  defendants, 
and  receive  the  balance  of  the  price 
therefor,  and  in  all  respects  to  comply 
with    the    terms    of    said    contract     on 

their  part,  and  that  within  the  

days    mentioned    in    said    contract,    to- 

wit,  on  the  day  of  ;        , 

■jg_     at  ,   they   duly   tendered 

the  said  (goods)  to  the  defendants,  and 
demanded  payment  of  the  balance  of 
the  price  thereof 


day  of 
^^  _.  -,  the  plain- 
tiff at  the'reque'st  of  the  defendant, 
delivered  to  him  (briefly  describe  the 
goods),   of   the   plaintiff,   of   the    valuo 

of  _J_ dollars,  upon  the  condition 

and  consideration  that  the  defendant 
would  purchase  the  same  for  - — -  ' 
dollars  (or  at  a  reasonable  P"ce),  or 
return  the  same  to  tlie  plaintiff  within 
a  reasonable  time,  which  the  defendant 
then  and  there  undertook  to  do. 

II  That  the  plaintiff  duly  per- 
formed all  the  conditions  of  said  agree- 
ment on  his  part. 

III.  That  although  a  reasonable  time 
for  the  defendant  to  purchase  and  pay 
for  said  goods,  or  to  return  the  same 
to  the  plaintiff',  had  elapsed  before  the 
commencement  of  this  action,  he  has 
not    done    so,    to    the    damage    ot     the 

plaintiff     dollars.       1     Abb. 

Forms  376. 

F.     Complaint  Against  Buyer  for  De- 
ficiency, After  Bcsale. 

I      That    on    the day    of 

18_,  at ,  the  plain- 


tiff sold 'to  the  defendant,  by  auction 
(briefly   designate  the   goods),   for  the 

l^^  of dollars,  subject  to  the 

condition  that  all  goods  not  paid  tor, 
and  removed  by  the  buyer  within 
days  after  the  saie,  should  be 


resold,  by  auction,  on  his  account,  of 
which  condition  the  defendant  had  no- 
tice. T  , 

II  That  the  plaintiff  was  ready  and 
willing  to  deliver  the  same  to  the  de- 
fendant, on  the  said  day,  and  for 
days  thereafter,  of  which  the 


defendant  had  notice,  and  the  plamtifl 
has  otherwise  duly  performed  all  tne 
conditions  of   said  sale,   on   his  part. 

III.     That   more   than days 

after    the    sale,    and    on    or    about    the 

day   of ,    18 ,   at 

the    defendant    not     having 


taken  away  said  goods,  nor  paid  ther^ 
for,  the  plaintiff  resold  the  same  by 
public  auction  for  account  of  the  oe- 
fendant  for  dollars,  purauant 
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to  said  condition,  th«  expenses  of  which 

resale  amounted  to  dollars. 

rv.     That  no  part  of  the  deficiency 

of  dollars,    thus    arising,   has 

been  paid.     1  Abb.  Forms  376. 

G.     Complaint,  Sale  and  Delivery. 

I.  That    on    the    day     of 

,  18 — ,  at  ,  the  plain- 
tiff sold  and  delivered  to  the  defend- 
ant *  (here  designate  the  articles,  e.  g., 
crockery,   gas  fixtures,   and  glassware). 

II.  That  the  same  were  reasonably 
worth  dollars. 

III.  That  no  part  of  the  same  has 
been  paid  (except,  etc.).  1  Abb.  Forms 
187. 

H.     Complaint,     Sale     and     Delivery 

Upon  an  Account. 
I.      That     on     the    day    of 


,   18 —   (or  between  two  days, 

naming   them),   the    defendant   was   in- 
debted  to   the   plaintiff   in   the   sum    of 

dollars,    on    an    account     for 

goods  sold  and  delivered  by  the  plain- 
tiff to   the   defendant   at  . 

II.     That   the   same  became   payable 

on    the  daj'  of ,  but 

no  part   thereof  has  been  paid   (except 

the  sum  of  ).     1   Abb.  Forms 

188. 

I.  Complaint,      Sale      and      Delivery 

Where   Price    Was   Agreed   On. 
T.     (As  in  preceding  form.) 

II.  That   the   defendant   then   prom- 
ised    to     pay     therefor     the     sum     of 

dollars  (if  a  credit  was  given, 

add:  on  the  day  of  , 

18-). 

III.  That    on    the   day    of 


,  the  plaintiff  demanded  of  the 

defendant  payment  of  said  sum. 

TV.     That   no  part   thereof   lias  been 

paid   (except   the  sum  of  ).     1 

Abb.  Forms  188. 

J.  Complaint,  Sale  to  Defendant,  and 
Delivery  to   Third  Person. 

That  on  the  day  of , 

18—,  at  ,  the  plaintiff  bar- 
gained and  sold  to  the  defendant,  and 
delivered  to  one  M.  N.,  at  the  request 
of  the  defendant  (continue  as  in  II, 
G,  from  the  *).     1  Abb.  Forms  1S9. 

K.  Complaint,  Sale  and  Delivery, 
Anticipatinfi  and  Avoiding  De- 
fense of  Payment. 

(Allege  sale   as   in   preceding  forms.) 

III.      That    on    the   day    of 

,  18—,  at  .  the  defend- 
ant passed  to  this  plaintiff,  as  in  pay- 


ment of  his  indebtedness  for  said  goods, 
the  check  of  one  M.  X.  upon  the  bank 
of  O.  P.,  which  check  the  d.-.feudaut 
represented  to  this  plaintiff"  to  be  good; 
but  that  on  the  contrary,  said  M.  N. 
then  had  no  funds  at  the  said  bank, 
and  his  said  check  was  worthless,  as 
the  defendant  then  well  knew  (or  was 
worthless,  and  although  the  same  was 
duly  presented  for  payment  on  the 
day  of  ,  18 — ,  it  has 


never  been  paid,  of  which  the  defend- 
ant had  due  notice).  1  Abb.  Forms 
189. 

L.  Complaint,  Sale  and  Delivery, 
Anticipating  and  Avoiding  De- 
fense  of  an    Unexpired   Credit. 

I.  (Allege  sale  on  credit,  as  in  pre- 
ceding  forms.) 

IT.  That  in  order  to  induce  the 
plaintiff  to  allow  him  credit  upon  such 
sale,  the  defendant  then  falsely  and 
fraudulently  represented  himself  to  the 
plaintiff  to   bo  worth  a  large   sum,   to- 

wit, ,   over  and   above   all   his 

just  debts  and  liabilities;  whereas,  in 
truth,  he  was  insolvent;  and  that  the 
only  credit  given  by  the  plaintiff  to 
the  defendant  was  solely  induced  by 
said  false  and  fraudulent  representa- 
tions, and  solely  on  the  faith  thereof. 
1  Abb.  Forms  191. 

M.  Complaint  for  Necessaries  Fur- 
nished to  Defendant's  Wife  or 
Children. 

I.     That   between   the  day 

of    ,    18 — ,    and    the 

day  of ,  IS — ,  at  ,  the 

plaintiff  found  and  provided  for  one 
Y.  Z.,  then  the  wife  (or  infant  son, 
or  infant  daughter)  of  the  defendant, 
at  the  request  of  said  Y.  Z.,  necessaries 

for    her    use,    to-wit,   ,    to    the 

value  of  dollars. 

IT.      That    said    sum    thereupon    (or 

on  the  day  of  ,  18—) 

beer  mc  due  therefor  from  the  defend- 
ant 'o  this  plaintiff,  but  no  part  f here- 
of lias  been  paid.     1  Abb.  Forms  193. 

N.  Complaint  Against  Fraudulent 
liuyrr.  Seeking  Injunction  lie- 
straining    Sale   Pending    Suit. 

(Allege  sale,  etc.,  as  in  Jl,  G,  or 
IT.  I.) 

IT.  That  in  order  to  induce  the 
plaintiff  to  malco  nriid  snlo  and  deliv- 
ery, and  with  intent  to  d<'frniid  him  of 
Hnid  goodH,  the  defond.int  tlion  falnoly 
nnd  fraudulently  reproHonted  himnelf  to 
the  plaintiff  to  bo  worth  n  Inrgo  Hum, 
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to-wit, ,    ovor    and    above    all 

his  just  debts  and  liabilities,  -whereas 
in  truth  ho  was  insolvent;  and  that 
induced  by  said  false  and  fraudulent 
representations,  and  solely  on  the  faith 
thereof,  the  plaintiff  made  said  sale 
and  delivery. 

III.  That  thereafter,  and  with  such 
intent,    said    defendant    removed     said 

goods  to  ,  and  is  about  to  sell 

and  dispose  of  the  same. 

IV.  That  the  defendant  is  insolvent 
and,  as  the  plaintiff  is  informed  and 
believes,  a  judgment  against  him  will 
be  unavailing  and  wortliless,  if  he  is 
suffered  to  sell  and  dispose  of  said 
goods. 

Wherefore  the  plaintiff  demands 
judgment  against  the  defendant  for  the 

sum  of  ,  with  interest  thereon 

from  the  said  day  of  , 

IS — ,  and  that  the  defendant  and  his 
agents  be  enjoined  from  selling,  dis- 
posing of,  removing,  or  in  any  wise 
interfering  with  said  goods,  or  any  of 
them,  until  such  judgment  be  fully  sat- 
isfied.    1  Abb.  Forms  194. 

III.     Answers. 

A.     Answer,  Denial   of  Sale. 


That    he    did    not    sell    the 


to  the  plaintiff  alleged.     2  Abb.  Forms 
115. 

B.     Ansiver,  Denial   That   Credit  Has 

Expired. 
That  said  sale  was  upon  a  credit  of 
months    from    the 


day   of 


-,  18 — ,  which  had  not 
expired  at  the  commencement  of  this 
action.     2  Abb.  Forms  63. 

C.  Answer,  Plaintiff  Agreed  To  Take 
Note  in  Part  Payment. 

I.  That  the  said  goods  were  sold 
and  delivered  to  the  said  defendant  by 
the  said  plaintiff  on  an  express  agree- 
ment, by  and  between  them,  that  the 
said  plaintiff  should  accept  in  part  pay- 
ment     therefor,      to      the      extent      of 

dollars,  a  promissory  note  for 

that  sum  drawn  by  this  defendant   (or 
by    one    M.    N.),    and    dated     on     the 

day    of   ,    18 — ,    and 

payable      on     the     day     of 

,   IS—    (with   an   approved  in- 

dorser) ;  and  the  residue,  dol- 
lars, in  cash. 

n.      That    on    the    


day    of 

,  18 — ,  and  before  this  action, 

the  defendant  tendered  to  the  plaintiff 
such    a    note    as    above    described    (in- 


dorsed by  one  O.  P.,  who  was  then,  and 

still  is,  a  merchant  at ,  in  good 

credit  and  ability,  and  an  approved  in- 
dorser),  and  is  still  ready  and  willing 
to   deliver  the   same. 

Iir.  That  tho  defendant  refused  to 
receive  the  same. 

IV.  As  to  tho  residue,  dol- 
lars, the  defendant  says  (allege  pay- 
ment or  tender).     2  Abb.  Forms  63. 

D.  Answer,     Denial      of     Plaintiff's 

Title  to  Goods  When  Sold. 
That  no  part  of  the  goods,  wares 
and  merchandise  in  the  complaint  men- 
tioned was  the  property  of  the  plain- 
tiffs when  sold  to  this  defendant;  but 
the  same  then  were  the  property  of  one 
M.  N.,  who,  and  not  the  plaintiff,  sold 
the  same.     2  Abb.  Forms  63. 

E.  Answer    Alleging     Breach    as    to 

Quality. 

I.  That  it  was  a  part  of  the  agree- 
ment referred  to  in  the  complaint  that 
the  (furniture  therein  mentioned  should 
be  made  of  rosewood). 

II.  That  the  said  (furniture)  was 
not   (made  of  rosewood). 

III.  That   therefore   the   defendant, 

on  the  day  of  ,  18—, 

and  as  soon  as  he  discovered  the  de- 
fect, returned  the  same  to  the  plaintiff' 
(or  duly  tendered  the  same  back  to  the 
plaintiff,  and  has  ever  since  been,  and 
still  is,  willing  to  return,  them).  2 
Abb.  Forms  106. 

F.  Answer,   Sales   of  Personal  Prop- 

erty,   Alleging    Breach     as     to 
Delivery. 

I.  That  it  was  a  part  of  the  agree- 
ment referred  to  in  the  complaint  that 
tlie  plaintiff  should  deliver  the  goods 
sold  at . 

II.  That  the  said  goods  have  not 
been  so  delivered,  and  have  not  been 
accepted  by  defendant.  2  Abb.  Forms 
106. 

G.  A7iswer,  Not  Necessaries. 

That  the  articles  mentioned  therein 
were  not  furnished  to  his  wife  (or 
child)  with  the  defendant's  (knowledge 
or)  consent;  and  that  the  same  were 
not  necessary  for  her  (or  him).  2 
Abb.  Forms  62, 

H.    Answer,  Denial  of  Necessaries. 

That  he  always  furnished  his  wife 
(or  child)  with  all  such  things  as  were 
necessary  for  her  (or  him).  2  Abb. 
Forms  62. 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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SALVAGE. 

CEOSS-REFERENCE: 
Admiralty  : 

Libel  by  Owner  and  Master  of  Sav- 
ing Vessel  for  Themselves  and 
Others,  Against  Saved  Vessel  and 
Cargo   for  Salvage; 

Libel  In  Personam  Against  Owner 
of   Ship  for   Salvage; 

Claim  by  Foreign  Consul  for  Un- 
known Owners  in  Case  of  Salvage. 


SCHOOLS  AND  SCHOOL  DISTRICTS, 

CROSS-REFERENCE : 

Mandamus  : 

Alternative  Writ  of  Mandamus  Di- 
recting Expenditure  of  School 
Money. 

Complaint  by  Teaclier  To  Recover  for 
Services. 
"The  plaintiff  complains  of  the  de- 
fendant, and  says,  that  said  defend- 
ant is  a  school  corporation,  duly  or- 
ganized under  and  pursuant  to  the  laws 
of  the  State  of  Indiana,  by  the  cor- 
porate name  of  The  Town  of  Nobles- 
ville.  And  she  further  says,  that,  on 
the  22d  day  of  December,  1S71,  at  said 
town  of  Noblesville,  she  was  employed 
by  Leonard  Wild,  Eb.  M.  Morrison  and 
John  Stevenson,  who  were  then  and 
there  acting  as,  and  who  then  and 
there  composed,  the  board  of  school 
trustees  for  said  corporation.  Which 
said  employment,  she  avers,  was  then 
and  tl^ere  made  witii  her  by  one  James 
Baldwin,  who  then  and  there  was  the 
superintmrlent  of  the  public  .schools  of 
said  corporation,  and  who  then  and 
there  was  acting  as,  and  was,  the 
agent  of  said  corporation,  for  the 
purpose  of  pnii)lo3'ing  this  plaintiff.  And 
the  plaintiff  avers,  tliat  bj'  said  Bald- 
win, the  agent  of  said  trustee  as  afrne- 
said,  she  was  emiiloyod  to  teach  in  one 
of  the  grades  of  the  school  of  said 
town,  known  as  the  high  school  of  said 
town,  for  the  sum  of  three  dollars  and 
twenty-five  cents  per  day;  that  her 
agreement  and  contract  with  said 
James  Baldwin,  as  agent  of  said  board 
of  school  trustees,  was  to  teach  said 
school  from  date  last  aforesaid,  to-wit. 
the  22d  day  of  December,  1S7I,  until 
the  end  of  the  school  year  in  which 
they  were  then  engaged,  which,  as  she 
was  informed  by  said  Baldwin,  would 
end,   and    which,   in   fact,   did   end,   on 


the  27th  day  of  June,  1872;  and  that 
the  employment  of  the  plaintiff  by  said 
Baldwin  was,  at  the  time,  ratified  and 
confirmed  by  said  board  of  trustees. 

"And  the  plaintiff  avers,  that,  at 
the  time  she  was  employed  by  the  said 
board  of  school  trustees  of  said  town 
as  aforesaid,  she  was,  by  profession 
and  occupation,  a  school-teacher,  ami 
had,  at  the  time,  the  necessary  license 
and  certificate  from  the  examiner  of 
said  Hamilton  count}',  Indiana;  that, 
in  pursuance  of  said  agreement  and 
contract  so  made  with  said  board  of 
school  trustees  as  aforesaid,  she  im- 
mediately entered  upon  her  duties  as 
teacher  in  said  high  school,  in  which 
position  she  continued  until  the  25th 
day  of  March,  1872,  when  she  waa 
informed  by  said  board  of  trustees 
that  her  services  were  not  longer 
wanted  in  said  high  school,  and  that 
she  would  not  be  permitted  to  teach 
in  said  school  any  further.  And  she 
avers,  that  said  '  board  of  trustees 
brought  against  her  no  charge  or  ac- 
cusation of  any  failure  or  wrong  upou 
her  part,  but,  without  any  cause  what 
ever,  unlawfully  violated  said  contract 
and  agreement,  as   aforesaid. 

"And  she  further  avers,  tliat  tho 
date  upon  which  she  was  dismissed 
from  said  scliool,  as  afore.said,  was  at 
a  season  of  the  year  when  she  could 
not  obtain  employment  in  her  said  pro- 
fession elsewhere,  and  that  slie  was 
compelled  to,  and  did,  lose  from  her 
said  bu'<iness  all  of  the  time  from  tlie 
date  of  her  discharge  as  afores.-iid,  un- 
til the  end  of  said  school  year,  as 
aforesaid;  and  that,  notwithstanding 
the  foregoing  contract  of  said  board 
of  trustees  in  dismissing  her,  as  afore- 
said, she  continued  to  hold  herself  in 
readiness  to  teacli,  as  directed  by  the 
board  of  school  trustees,  so  f;ir  as  thvy 
were  in  cunsonance  with  the  terms  ot 
her  said  contract,  and  was  ever  ii: 
such  readiness  until  the  expiration  of 
tho  school  year  for  whicli  she  was  <'m- 
ployed;  that  she  lias  received  for  lier 
Hervicc*s  tho  sum  of  one  hundred  and 
fifty  dollars,  leaving  due  and  unpaid 
tho  sum  of  two  hundred  dollars,  with 
tho  interest  thereon  wince  the  cIokc  of 
said  term  as  aforesaid,  which  sum 
she  has  demanded  of  tho  defend- 
ant, and  which  Hum  defendant  rotunen 
t(i  pay."  Town  of  Xoblesvillo  t».  Mc- 
Farland,  57  Jad.  335. 
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SCIL'E  FACIAS 


SCIRE  FAOIAS. 

I.    Writs,  1113 

A.  Jcj   Eciivc  Judgment    in    Assump- 

sit, 1112 

B.  To  Rt'viie  Judgmtnt  in  Debt,  1112 

C.  Utiival    Against     Tcrre     Tenants, 

1113 

D.  To  Fecive  Judgment  in  Covenant, 

1113 

E.  In  Heplevin,  1113 
P.     In    Trespass,    1113 

G.     After  Former  Hevival,  1113 

H.     By   Executor  After  Interlocutory 

Judgment,  1114 
I.      By   Executor   After   Final   Judg- 
ment,  1114 
J.      By    Administrator,    1115 
K.     To  Eevive  Judgment  in  Vase,  1115 
L.     To    Have   Execution     on     Future 
Breaches,   1115 
n.     Eetums,  1116' 

A.  Served  on  Defendant,  1116 

B.  Cannot  Be  Found,  1116 

m.     Notice  To  Plead,  1116 

IV.  Order  for  Default,  1116 

V.  Plea,  1117 

VI.  Judgment  Records,  1117 

A.  On   Default,   1117 

B.  On  Demurrer,   1117 

C.  On  an  Issue  of  Fact,  1118 

CROSS-REFERENCES : 
Judgments  : 

Judgment    in    Action    in     Nature     of 
Scire  Facias. 
Judgments  and  Decrees,  Enforcement 
OF: 

Fieri    Facias  After   Scire   Facias   by- 
Default; 
Fieri  Facias  on  Scire  Facias; 
Capias  Ad   Satisfaciendum   on    Scire 
Facias  on  Judgment  in  Debt. 
Recognizances: 

Writ  of  Scire  Facias,  Revival  Against 
Special  Bail. 
Time  To  Plead: 

Notice  To  Plea  to  Scire  Facias. 
X     Writs. 

A.     Scire  Facias   To  Eevive   a  Judg- 
ment in  Assumpsit. 

(The  people  of  the)  state  of  , 

to    the    sheriff    of     the      (city     and) 
county  of  ,  greeting: 


"Whereas  A.  B.,  lately  in  our 

court   of  ,  before  our  justices 

thereof,    at    the   in    the    city 

of  ,   by   the  judgment    of   the 

said    court,    recovered    against     C.     D., 


dollars,*'     for     hie    damages 

which  he  had  sustained  as  well  on  oc- 
casion of  the  not  performing  certain 
promises  and  undertakings  then  lately 
made  by  the  said  C.  D.,  to  the  said 
A.  B.,  as  for  his  costs  and  charges,  by 
him  about  his  suit  in  that  behalf  ex- 
pended,* whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record: 
And  now  on  tlie  behalf  of  the  said 
A.  B.,  in  our  said  court,  before  our 
aforesaid  justices  thereof,  we  liavo 
becu  informed  that  although  judgment 
be  thereupon  given,  yet  execution  of 
the  damages  aforesaid  still  remains  to 
be  made  to  him;  wherefore  the  said 
A.  B.  has  besought  us  to  provide  him 
a  proper  remedy  in  this  behalf;  and 
we  being  willing  that  those  things 
which  are  just  and  right  should  have 
a  due  execution,  do  therefore  command 
you,  that  you  make  known  to  (or  sum- 
mon)  the  said  C.  D.,  that  he  be  before 

our  said  justices  of  our   said  

court  of  ,  at  the  in 

the   city  of 
Monday  of 


-,  on  the  

-  next,  to  show,  if 
he  has  or  knows  of  any  cause,  why  the 
said  A.  B.  ought  not  to  have  his  execu- 
tion against  him,  of  the  damages  afore- 
said, according  to  the  force,  form  and 
effect  of  the  said  recovery,  if  lie  shall 
think  it  expedient  for  him  so  to  do; 
and  further  to  do  and  receive  what 
our  said  court,  before  our  said  (just- 
ices) thereof,  shall  then  and  there  con- 
sider of  him,  in  this  behalf;  and  have 
you  then  and  there  this  writ.     Witness, 

,    esquire,    our    chief 

justice,  at  the  in  the  city  of 


-,  the 


day  of 


in  the  year   of  our  Lord  one  thousand 

eight  hundred  . 

,  ,  clerks. 

E.  F.,  attorney. 
Burr.  App.  470,  §957;  Till.  Forms  39. 

B.     Scire  Facias  To  Bevive  Judgment 
in  Debt. 
(Tho  people  of)  the  state  of  , 

to     the     sheriff     of     the     county     ot 

,  greeting: 

Whereas  A.  B.,  lately  in  our • 

court  of  ,  before  our  (justices) 

thereof,  at  the in  the  city  ot 

,  by  the  judgment  of  the  same 

court,    recovered   against   C.    D.,   a  cer- 
tain debt  of  dollars,  and  also 

dollars,    which    in    the    same 


court  were  adjudged  to  the  said  A.  B., 
for  his  damages  which  he  had  sus- 
tained, as  well  by  reason  of  detaining 
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the  said  debt  as  for  his  costs  and 
charges  bv  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C. 
D.  is  convicted,  as  appears  to  us  of 
record;  and  now,  on  behalf  of  the  said 
A.  B.,  in  our  said  court,  before  our 
aforesaid  (justices)  thereof,  we  have 
been  informed  that  although  judgment 
be  thereupon  given,  yet  execution  as 
well  of  the  debt  aforesaid  as  of  the 
damages  aforesaid  still  remains  to  be 
made  to  him:  Wherefore  the  said  A.  B. 
has  besought  us,  etc.  (as  in  last  form 
to  the  end,  substituting  debt  and  dam- 
ages for  damages).  Burr.  App.  470, 
§958. 

C.     Eevival     of     Judgment     Against 
Terre  Tenants. 
(The  people),   etc.,  to   the  sheriff,  etc., 

greeting: 

Whereas  A.  B.,  lately  in  our 

court  of  ,  before  our  (justices) 

thereof,  at,  etc.,  by  the  judgment  of 
the  same  court  recovered  against  C.  D., 
etc.  (here  state  the  recovery):  Where- 
of the  said  C  D.  was  convicted,  as  ap- 
pears to  us  of  record:  And  although 
judgment  be  thereupon  given,  yet  exe- 
cution of  the  damages  (or  debt  and 
damages)  aforesaid  still  remains  to  be 
made  to  the  said  A.  B.;  and  the  said 
C.  D.  is  since  dead,  as  by  the  informa- 
tion of  the  said  A.  B.  in  our  said 
court,  before  our  said  justices  thereof, 
we  have  been  given  to  understand: 
Wherefore  the  said  A.  B.  hath  humbly 
besought  us  to  provide  him  a  proper  rem- 
edy in  this  behalf:  And  we  being  will- 
ing that  what  is  just  in  this  behalf 
should  be  done,  command  you  that  you 
summon  the  tenants  of  all  the  lands 
and  tenements  in  your  bailiwick,  to- 
wit  (here  describe  by  boundaries,  etc., 
the  land  you  mean  to  charge),  of  which 
the  said  C.  D.,  or  any  person  or  persons 
in   trust   for   him,   was  or   were   seized 

on    the   flay   of ,    in 

the  year,  etc.,  on  which  day  the  judg- 
ment aforesaid  was  given,  or  at  any 
time  after,  that  they  be  before  our  said 

(justices)    of    our    court     of 

aforesaid,    at,    etc.,    on,    etc., 

to  show,  if  they  have  or  know  of  anj'- 
thing  to  say  for  themselves,  why  the 
damages  (or  debt  and  damages)  afore- 
said ought  not  to  bo  made  of  those 
lands  and  tenements,  and  rendered  to 
the  said  A.  B.,  according  to  the  force, 
form  and  cfTcft  of  the  said  recovery, 
if  it  shall  HOfMii  exfx'dient  for  liitn  so 
to  do;   and  further  to  do  and  receive, 


etc.  (as  in  ordinary  forms).    Burr.  Add 
472,  §959a.  ^^' 

D.  Scire  Facias  To  Bevive  Judgment 

in  Covenant. 
(As  in  I,  A,  substituting  for  th« 
part  between  the  asterisks,  the  follow- 
ing): for  his  damages  which  tie  had 
sustained  as  well  on  occasion  of  the 
breach  of  a  certain  covenant  made  be- 
tween the  said  A.  B.  and  the  said  C.  D., 
as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expendea. 
Burr.  App.  472,   §960. 

E.  Scire   Facias   To  Revive  a  Judg- 

ment in  Eeplevin. 
(As  in  I,  A,  substituting  for  the  part 
between  the  asterisks,  the  following): 
for  his  damages  which  he  had  sustained, 
as  well  on  occasion  of  the  taking  (and 
unjustly  detaining)  of  the  (cattle), 
goods  and  chattels  of  the  said  A.  B.,  as 
for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended.  Burr 
App,  473,  §961. 

F.  Scire  Facias  in  Trespass. 

(As  in  I,  A,  substituting  for  the  part 
between  the  asterisks,  the  following): 
for  his  damages  which  he  had  sustained, 
as  well  on  occasion  of  certain  tres- 
passes then  lately  committed  by  the 
said  C.  D.,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf 
expended.     Burr.  App.  473,  §962. 

G.  Scire    Facias    After    Former    lie- 

vival. 
(The  people  of)  the  state  of  New  York, 

to  the  sheriff  of  the  county 

of    ,    greeting: 

Whereas  A.  B.,  lately  in  our 

court  of ,  before  our  (justices) 

thereof,  at  the  in  the  city  of 


-,  by  the  judgment  of  the  same 
court,  recovered,  etc.  (stating  the  jmlg- 
nient),  whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record;  and 
whereupon  it  was  afterwards  considered 
in  our  said  court,  before  our  said  just- 
ices thereof,  that  the  said  A.  B.  shonlil 
have  his  execution  against  the  said 
C  I).,  of  the  dninngcs  (or  debt  ami 
damages)  aforesaid,  according  to  the 
force,  form  and  cfTect  of  the  said  re- 
covery, as  also  appears  to  us  of  record; 
And  now,  on  the  behalf  of  the  snid 
A.  B.  in  our  said  court,  before  our 
aforesaid  justices  thereof,  we  have  been 
informed  that  although  judgment  bo 
ther(Mi[)()n  given,  and  exenition  award 
ed  in  form  aforesaid,  yet  fxerntinn  of 
tbo    damages    (or    debt    and    damages) 
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aforesaid  slill  remains  to  he  mado  tn 
hijii;  wherefore  the  said  A.  li.  liath 
liesoufjlit  us  to  provide  him  a  proper 
remedy  in  tliis  behalf:  And  we  beinjj 
willing  that  what  is  just  in  this  behalf 
si\ouId  be  done,  eomniand  you,  tliat  you 
summon  the  said  (".  D.,  that  he  be  be- 
fore our  said  (justices)  of  our  

court    of    aforesaid,     at     the 

in  the of  , 

on    the   'Nronday   of 

next,  to  show  if  he  has  or  knows  of  any- 
tiiinur  to  say  for  himself,  why  the  said 
A.  B.  ought  not  to  have  his  execution 
against  him  of  the  damages  (or  debt 
and  damages)  aforesaid,  according  to 
the  force,  form  and  effect  of  the  said 
recovery  and  award  of  execution,  if  it 
shall  seem  expedient  for  him  so  to  do; 
and  further  to  do  and  receive,  etc.  (as 
in  I,  A,  to  the  end).  Burr.  App.  474, 
§965;  Till.  Forms  41, 

H.  Scire  Facias  hy  Executor  of  Sole 
Plaintiff  After  Interlocutanj 
Judfjment   and   Before   Inquiry. 

(The  people  of)   the  state  of  , 

to  the  sheriff  of  the  county 

of .  greeting: 

Whereas  A.  B.,  lately  in  our -^ 

court  of .  before  our  (justices) 


thereof,  at  the  in  the  city  of 

,  to-wit,  in   (January  term  last 

past),   (or  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ), 

impleaded  C.  D.  (being  in  custody,  etc.) 
of  a  plea  of  trespass  on  the  case,  etc. 
(or  as  the  action  is),  declaring  in  the 
same  plea  against  him,  for  that  where- 
as, etc.  (here  recite  the  declaration), 
to  the  damage  of  the  said  A.  B,  of 
dollars,  as  he  said,  and  there- 
fore he  brought  his  suit,  etc.;  and  such 
proceedings  were  thereupon  had  in  our 
said  court,  before  our  said  (justices) 
of    our    court     of 


aforesaid,    that    afterwards,    to-wnt,    in 

that   same  term    (or  in  term) 

last  past  Cor  in  the  year  aforesaid),  it 
was  considered  by  our  said  court 
before  our  aforesaid  justices  there- 
of, that  the  said  A.  B.  oui^lit 
to  recover  his  damages,  on  the  occasion 
of  the  premises;  and  afterwards,  and 
before  the  issuing  of  a  writ  of  inquiry 
for  assessing  the  said  damages,  the  said 
A.  B.  died,  having  first  duly  made  and 
published  his  last  will  and  testament 
in  writing,  and  thereby  constituted  and 
appointed  E.  F.  executor  thereof;  after 
whose  death  the  said  E.  F.  duly  j>roved 
said  last  will  and  testament  of  the  said 


A.  B.,  and  took  iipon  himself  the  execu- 
tion thereof,  as  liy  tlie  information  of 
the  said  K.  V.,  executor  as  afori'said, 
in  our  said  court,  before  our  justices 
tlieroof,  we  have  been  given  to  under- 
stand (and  whereas  by  the  letters  tes- 
tamentary of  the  said  A.  B.,  deceased, 
by  the  said  E.  F.,  brouglit  into  the 
said  court,  it  fully  ap]>ears  to  the  said 
court  tliat  tlie  said  K.  P.  is  executor 
of  tlie  said  last  will  and  testament  of 
tlie  said  A.  B.,  deceased,  and  hath  the 
execution  thereof):  Wherefore  the 
said  E.  F.,  executor  as  aforesaid,  hath 
humbly  besought  us  to  provide  him  a 
proper  remedy  in  this  behalf:  And  we 
being  willing  that  what  is  just  in  this 
behalf  should  be  done,  command  you 
that  you  summon  the  said  C.  D.,  that 
he  be  before  our  (justices)  of  our 
court    of   aforesaid, 


in  the  city  of 
Monday    of 


at  the  

on    the   — 

next,  to  show  if  he  has  or  knows  of 
anything  to  say  for  himself,  why  the 
damages  in  the  said  action  should  not 
be  assessed  and  recovered  by  the  said 
E.  F.,  executor  as  aforesaid,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  if  it  shall  seem 
expedient  for  him  so  to  do;  and  further 
to  receive  what  our  said  court,  before 
our  said  (justices)  thereof,  shall  then 
and  there  consider  of  him  in  this  be- 
half. And  have  you  then  and  there 
this  writ.  Witness,  etc.  (teste  and  sig- 
nature as  in  I,  A).  Burr.  App.  475, 
§967;  Till.  Forms  42. 

I.     Scire   Facias  by  Executor  of  Sole 

Plaintiff  After  Final  Judgment. 

(The  people  of)   the  state  of  , 

to     the     sheriff     of     the     county     of 

,  greeting: 

Whereas  A.  B.,  lately  in  our 

court  of  ,  before  our  (justices) 

thereof,   by   the  judgment   of  the   same 

court,  recovered  against  C.  D.  — 

dollars,  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the 
non-performance  of  certain  promises 
and  undertakings  then  lately  made  by 
the  said  C.  D.  to  the  said  A.  B.,  as  for 
his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  C.  D.  is  convicted,  as  appears 
to  us  of  record;*  and  afterwards,  to- 
wit,   on   the  day  of , 

in  the  year  one  thousand  eight  hun- 
dred   and ,    at    (the    place    of 

the  death),  the  said  A.  B.  died,  having 
first  duly  made  and  published  his  last 
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vrill  and  testament  in  writing,  and 
thereby  constituted  and  appointed  E.  F. 
executor  thereof;  after  whose  death  the 
said  E.  F.  duly  proved  the  said  last 
will  and  testament  of  the  said  A.  B., 
and  took  upon  himself  the  execution 
thereof;   as  by   the   information   of  the 

said  E.  F.,  in  our  said court, 

before  our  (justices)  thereof,  we  have 
been  given  to  understand:  (And  where- 
as, by  the  letters  testamentary  of  the 
said  A.  B.,  deceased,  by  the  said  E.  F. 
brought  into  the  said  court,  it  fully 
appears  to  the  said  court  that  the  said 
E.  F.  is  executor  of  the  said  last  will 
and  testament  of  the  said  A.  B.,  de- 
ceased, and  hath  the  execution  thereof). 
And  now,  on  the  behalf  of  the  sai;l 
E.  F.,  executor  as  aforesaid,  in  our  said 
supreme  court,  before  our  said  (just- 
ices) thereof,  we  have  been  informed 
that  although  judgment  be  thereupon 
given,  yet  execution  of  the  damages 
aforesaid  still  remains  to  be  made  to 
him:  Wherefore  the  said  E.  F.,  execu- 
tor as  aforesaid,  hath  besought  us  to 
provide  him  a  proper  remedy  In  this 
behalf:  And  we  being  willing  that 
those  things  which  are  just  and  right 
should  have  a  due  execution,  do  there- 
fore command  you  that  you  summon 
the   said   C.   D.,   that   he  be   before   our 

said    (justices)    of    our    said     — . 

court   of  ,   at   the in 

the  city  of 
Monday  of 


-,   on   the  

■  next,  to  show,  if 
he  has  or  knows  of  any  cause  why  the 
said  E.  F.,  executor  as  a^'oresaid.  ought 
not  to  have  his  execution  against  liim 
of  the  damages  aforesaid,  according  to 
the  force,  form  and  effect  of  the  said 
recovery,  if  he  shall  tliink  it  expedient 
for  him  so  to  do:  and  furtlier  to  do 
and  receive  wliat  our  said  court,  for 
our  said  justices  thereof,  shall  t  lien  and 
there  consider  of  him  in  this  behalf; 
and    have    you    then    there,    this     writ. 

Witness,    ,    esquire,    our    (chief 

justice),    at    the   in    the    city 

of     ,     the     day     of 

■ ,  in   the  year  of  our  Lord  one 

thousand  eight  hundred 


-,   clerks. 


I.  J.,  attorney. 

Burr.  App.  47G,  89GR;  Till.   Forms  4G, 

J.     Srire     Fnrian     by     Adminixtrator 
Aftrr    Final    Jvdfjmrnt    in    An- 
sump  sit. 
(The  people  of)  the  state  of  , 


to     the     sheriff     of     the     county     of 

,  greeting: 

Whereas  A.  B.,  lately  in  our 

court  of ,  before  our  (justices) 

thereof,  by  the  judgment   of  the  same 

court,  recovered  against  C.  D. ■ 

dollars,  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the 
non-performance  of  certain  promises 
and  undertakings  then  lat  Iv  made  bv 
the  said  C.  D.  to  the  said  a!  B..  as  for 
his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  ('.  D.  is  convicted,  as  appears 
to  us  of  record;  and  afterwards,  to- wit, 

on   the  day  of ,  etc., 

at,  etc.,  the  said  A.  B.  died  intestate; 
after  whose  death  administration  of  all 
and  singular  the  goods,  chattels  and 
credits,  which  were  of  the  said  A.  B. 
at  the  time  of  his  death,  in  due  form 
of  law  was  granted  to  E.  F.,  as  by  the 
information  of  tiie  said  E.  F.  in  our 
said  court,  l)efore  our  (just- 
ices) thereof,  we  have  been  given  to 
understand  (and  whereas  by  the  letters 
of  administration  of  all  and  singular 
the  goods,  chattels  and  credits  whicn 
were  of  the  said  A.  B.  at  the  time  of 
his  death,  granted  to  the  said  E.  F.  on 

the  day  of  by  R.  S. 

(surrogate)   of  the  county  of  , 

and  by  the  said  E.  F.  brought  into 
the  said  court,  it  fully  appears  to  the 
said  court  that  the  said  K.  V.  is  admin- 
istrator as  aforesaid):  And  now,  on 
the  behalf  of  the  said  E.  F.,  adminis- 
trator as  aforesaid,  in  our  said  

court,  before  our  aforesaid  (justices) 
thereof,  we  have  been  informed  that 
although  judgment,  <'tc.  (:is  in  last  forn) 
to  the  I'liil,  substituting  "admiiiin- 
trator"'  for  "executor").  Burr.  App. 
477,  §969. 

K.  Scire  Farias  To  Ii(  lirr  Juilfjmrut 
in  Case, 

(As  in  1,  A,  substituting  for  the  part 
between  the  asterisks,  the  following): 
for  his  damages  which  he  had  suslained 
as  well  on  occasion  of  a  certjiin  griev- 
ance then  lately  committed  by  the  snid 
C.  D..  as  for  his  costs  and  charges  b.v 
him  about  his  suit  in  that  belialf  ex- 
pended.    Burr.  App.  473,  |9ti.'{. 

L.     .SVirr    Farias    Tn    JIavr   Ercrution 
on    Future   Brrarhcs. 
The  people  of  the  stale  of  New   York, 

to    the    HherifT     of     Iho     county     of 

,   greeting: 

Whereas  A.  B..  lierofoforo,  to-wit,  in 
term  of  the  yar  of  our  Ixird  ono 
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thousand  eight   hundred    and  

in  our  suproiuo  court  of  judicature,  be- 
fore our  justices  thereof,  by  the  judg- 
ment   of    the     same     court,     recovered 

against  C.  D.,  a  certain  debt  of 

dollars,  and  also dollars,  which 

in  the  same  court  were  adjudged  to  the 
said  A.  B.  for  his  danuiges  which  ho 
had  sustained,  as  well  on  occasion  of 
the  detaining  of  that  debt,  as  lor  his 
costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended;  whereof 
the  said  C.  D.  is  convicted,  as  by  the 
record  and  proceedings  thereof,  remain- 
ing in  our  said  court,  before  the  afore- 
said justices  thereof,  manifestly  ap- 
pears; which  said  judgment  so  recov- 
ered against  the  said  C.  D.  as  afore- 
said, was  had  and  obtained  upon  a 
certain  writing  obligatory,  bearing  date 

^lie   day   of   ,   in   the 

year    of   our   Lord   one    thousand   eight 

hundred  and  ,  and  sealed  with 

the  seal  of  the  said  C.  D.,  whereby  the 
said  C.  D.  became  held  and  firmly 
bound   to   the   said   A.   B.,   in   the   said 

gu„i  of  —  dollars,  to  be  paid  to 

the  said  plaintiff  when  the  said  de- 
fendant should  be  thereunto  afterwards 
requested,  with  and  under  a  certain 
condition  to  the  said  writing  obligatory 
subscribed,  whereby  after  reciting,  etc. 
(here  state  the  recitals),  it  was  de- 
clared, that  if,  etc.  (here  state  the 
condition  of  the  bond),  then  the  said 
obligation  was  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue.  And 
whereas  the  said  A.  B.  in  his  declara- 
tion exhibited  by  him  in  the  said  ac- 
tion in  which  the  said  judgment  was 
so  obtained  as  aforesaid,  assigned  a 
certain  breach  (or  breaches)  of  the 
said  condition  of  the  said  writing 
obligatory  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  damages  were  thereupon  assessed 
for  and  by  reason  of  the  breaches  so 
assigned.  And  whereas  it  hath  been, 
and  is  duly  suggested  by  the  said  A. 
B.,  in  our  said  court  before  the  afore- 
said justices  thereof,  as  other  and  fur- 
ther breaches  of  the  said  condition  of 
the  said  writing  obligatory  then  the 
said  breaches  so  assigned  as  aforesaid, 
that  (here  suggest  the  further 
breaches).  For  which  said  last  men- 
tioned breaches  of  the  aforesaid  condi- 
tion of  the  said  writing  obligatory,  the 
said  A.  B,  hath  besought  us  to  pro- 
vide him  a  proper  remedy:  And  we, 
being  willing  that  what  is  just  in  this 


behalf  should  be  done,  do,  according 
to  the  form  of  the  statute  in  such 
case  made  and  provided,  command  you 
that  you  make  known  to  (or,  sum- 
mon), the  said  C.  D.,  that  he  be  before 
our  justices  of  our  said  supreme  court 

of     judicature     of     to     show 

cause  why  execution  should  not  be  had 
and  awarded  against  him  upon  the  said 
judgment  so  obtained  as  aforesaid,  for 
the  damages  to  be  assessed  by  reason 
of  the  said  last  mentioned  breaches 
of  the  said  condition  of  the  said  writ- 
ing obligatory,  if  it  shall  seem  expedi- 
ent for  him  so  to  do;  and  further  to 
do  and  receive  what  our  said  court, 
before  our  said  justices  thereof,  shall 
then  and  there  consider  of  him  in  this 
behalf.  And  have  you  then  and  there 
this  writ.  Witness,  etc.  Burr.  App. 
474;   3  Chit.  PI.  1290. 

II.  Eetums. 

A.  liciurn  to  Scire  Facias,  Served  on 

Defendant. 
By  virtue  of  this  writ  to  me  directed, 
I  have  summoned  the  within  named  de- 
fendant, b}^  delivering  to  him  a  copy 
of  this  writ,  and  of  the  notice  hereon 
endorsed,  duly  certified  by  me. 

S.  T.,  sheriff. 
Burr.  App.  443,  §858. 

B.  Beturn  on  Scire  Facias,  Defendant 

Cannot  Be  Found. 
The  within  named   defendant   cannot 
be    found    in    my    county,    and    has    no 
dwelling  house  therein. 

S.  T.,  sheriff. 
Burr.  App.  443,  §858a. 

III.  Notice  To  Plead  To  Scire  Facias. 

Sir:  Please  to  take  notice  that  you 
are  hereby  required  to  yjlead  to  the 
writ  of  scire  facias  issued  in  this  cause, 
of  which  the  within  is  a  copy,  within 
twenty  days  after  the  return  day  men- 
tioned in  said  writ,  being  the  • 

day    of   next;    on    which    day 

the  said  writ  will  be  filed  in  the  office 

of  the  clerk  of  this  court  at  the ■ 

in   the   city  of  ,   or  that  your 

default    will    be    entered.      Dated,    etc, 
Yours,   etc., 

E.  F.,  attorney  for  plff. 
To  C.  D.,  the  above  named  defendant. 

Burr.  App.   538,   §1064a. 

IV.  Order  for  Default  on  Scire  Facias. 

The  writ  of  scire  facias  in  this  cause, 
with  notice  to  plead  endorsed  thereon, 
having  been  returned  by  the  sheriff  of 
the    county    of    ,    duly    served 
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upon  the  defendant,  on  filing  the  same, 
and  on  motion  of.  E.  F.,  attorney  for 
the  plaintiflf,  ordered  that  the  defend- 
ant's default  for  not  pleading  thereto 
be,  and  the  same  is  hereby  entered  ac- 
cordingly.    Burr.  App.  450,  §8S6a. 

V.    Plea  To  Scire  Facias,  Writ  of  Error 
Pending. 

And   the    said    defendant,   by   G.   H., 
his    attorney,    comes    and    prays     judg- 
ment of  the  writ  of  scire  facias  afore- 
said,   because    he    says    that    after    the 
rendition  of  the  judgment  aforesaid,  in 
the  said  writ  of  scire  facias  specified, 
to-vcit,    on,    etc.,    at,    etc.,    he    the    said 
defendant,  for  the  reversing,  annulling 
and  revoking  the  said  judgment  in  the 
said    writ    of    scire    facias     mentioned, 
prosecuted  out  of  the   court    (state  the 
court  whence  the  writ  of  error  issued), 
a  certain  writ  of   (the  people  of)    the 
state  of  ,  to  correct  certain  er- 
rors  in   the   judgment   aforesaid,   speci- 
fied  in   the    said   writ,   and   which    said 
writ  was  duly  allowed,  directed  to  (the 
court    below),   and    returnable   the    (re- 
turn  day),   then   next  following  in   the 
said  court  of  (the  court  above),  before 
the  (justices),  at,  etc.,  which  said  writ, 
after  the  issuing  and  before  the  return 
thereof,    to-wit,    on,    etc.,   at,    etc.,    was 
delivered  in  due   form  of  law  to  ^  (the 
court    below),    to    be    executed;     which 
said  writ  of  error  hath  not  as  yet  been 
returned,      but     is     still     pending     un- 
determined.     And   this   he   is   ready   to 
verify.     Wherefore   he  prays  judgment 
if  the  said  defendant  ought  to  be  com- 
pelled to  answer  the  said  writ  of  scire 
facias,   pending  the   said   writ  of   error 
undetermined,  etc. 

G.  H.,  atty.  for  defendant. 
Burr.  App.  417,  §778;  Lill.  Entries  3. 

VI.    Judgment  Eecorda 

A.     Judfimcnt      Jlirord     on     Default, 
Scire    Facias    To   licvive   Jtulg- 
mcnt. 
Supremo   court.      (Placita   of  the  term 

or  da}-  at  which  the  scire  facias  was 

returnable.) 

(City   and)    county  of  ,   bs.: 

(The  people  of)  the  state  of  New  York, 
sent  to  their  sheriff  of  the   (city  and) 

county  of  ,  their  writ  clo.se  in 

these  words,  that  is  to  say:  (The  peo- 
ple of)  the  state  of  New  Vork,  to  the 
sheriff  of,  etc.  (copy  the  scire  faciafl  to 
the  end,  and  then  proceed  as  follows): 

At  which  day,  before  the  said  justices 
of    the    court     of 


aforesaid,   at   the  in   the   city 

o^  -,  comes  the  said  A.  B.,  by 

E.  F.,  his  attorney;  and  the  sheriff, 
to-wit  (William  Jones),  esquire,  slieriff 
of     the     said     (city     and)     county     of 

•,  now  here  returns  that  he  had 

duly  summoned  the  said  G.  H.  to  be 
and  appear  before  the  justices  afore- 
said, at  the  day  and  place  in  the  said 
writ  mentioned,  to  show  cause,  as  by 
the  said  writ  he  is  required;  and  as 
the  said  sheriff  is  therein  commanded.* 
And  the  said  C.  D.,  although  on  the 
same  day  solemnly  demanded,  comes 
not,  but  makes  default. 

Therefore  it  is  considered  that  tho 
said  A.  B.  have  his  execution  against 
the  said  C.  D.  of  the  damages  (or  debt 
and  damages)  aforesaid,  according  to 
the  force,  form  and  effect  of  the  said 
recovery,  by  the  default  of  the  said 
C.  D.  (If  costs  are  given,  add:  And 
it  is  further  considered  that  the  said 
A.  B.  do  recover  against  the  said  C.  D. 
-    dollars,     for     his     costs     and 


charges  by  him  laid  out,  in  and  about 
the  prosecution  of  the  said  writ  of  sciro 
facias,  for  having  execution  upon  tho 
said  judgment,  by  the  court  now  here 
adjudged  to  the  said  plaintiff,  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided,  etc. 

(If  judgment  be  not  entered  at  the 
same  term  with  the  return  of  the  scire 
facias,  insert  a  continuance  to  the  term 
of  the  judgment,  and  then  proceed 
thus):  At  which  day,  before  the  just- 
ices   aforesaid,    at    the    (courthouse    in 

the   city   of  ),   comes   tho  snid 

A.  B.,  by  his  attorney  aforesaid,  and 
the  said  C.  D.,  although  on  tho  same 
day  solemnly  dcrn.-inded,  comes  not,  but 
again  m:ikes  default.  And  lu'reupon 
the  premises  being  seen,  and  iiy  tho 
court  hero  fully  un<Ier8tood,  and  ma- 
ture deliberation  being  thereupon  had: 
It  is  considered  that,  etc.  (.ludgment 
as  above).     Burr.  App.  1S9,  8-'5l''>. 

B.  Ju(lf;mcnt  Itrrord  on  Demurrer  in 
Scire  Facias. 

(As  in  last  form  to  tho  *,  and  then 
ns  follows):  And  tho  snid  (".  O.,  beinjj 
soloninly  deninndfil,  comes  by  G.  II.,  his 
attorney;  and  hereupon  tho  said  A.  B. 
jirays  that  execution  may  be  adjudged 
to  him  against  the  said  ('.  D.  of  tho 
damages  (or  debt  and  dairmgoi«)  afore- 
said, according  to  tho  force,  form  ana 
effort  of  the  said  recovery,  etc. 

And  the  said  C.  D.  comos  and  defends 
the  wrong  and   injury  when,  etc.,  and 
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says,  etc.  (horo  copy  doimincv  ;iiul  join- 
der, add  continuaiK'o  to  the  torm  of 
flivinj:  jud^iupiit,  and  conclude  with 
jiidfiinent  as  in  ordinary  cases  of  de- 
nuirror.  Tf  the  doimirror  be  sustained, 
the  judj^nient  will  he  nil  capiat;  other- 
wise it  will  be  the  same  as  in  last 
form.)      Burr.   App.   190,   §34.")a. 

C.  Jndpmrnt  Hccord  on  Issue  of  Fad 
in    St'irc   Farias. 

(As  in  last  form,  substituting  for 
the  demurrer  and  joinder  the  plea  and 
subsequent  proceedings  to  issue,  after 
which  enter  order  for  trial,  then  the 
postea  and  finding  of  the  jury,  and  con- 
clude with  judgment  as  in  last  form.) 
Burr.  App."  190,  §34ob;  see  Yates' 
Forms  ToO. 


SEAMEN. 

CROSS  RBFP^RfiNCE : 
Admiralty: 

Libel  In  Rem  for  Seaman's  Wages, 
A'essel  Left  Port,  or  About  To 
Leave; 

Affidavit  To  Obtain  Summons,  Sea- 
man's Wages; 

Preliminary  Summong  for  Seaman's 
Wages;   . 

Affidavit  of  Service  of  Summons; 

Certificate  of  Magistrate,  Summons 
for  Seaman's  Wages; 

Libel  for  Seaman's  Wages  After  Pre- 
liminary Summons. 

SRARCH    WARRANTS. 

L    Complaint  for  Search  Warrant,  1118 
IL     Search  Warrant,  1118 
in.     Returns,  1118 

A.  (ioods  Found,  Arrest  Made,  1118 

B.  Goods  Found,   1119 

C.  Goods  Not   Found,    1119 

I.     Complaint  for  Search  Warrant. 

" 'J'o  the  justices  of  tlio  jjolice  court 
within  and  for  the  city  of  Boston, 
Jonathan  F.  Pulsifer  of  the  city  of 
Boston,  in  the  county  of  Suffolk, 
Trader,  on  oath  informs  the  said  jus- 
tices, that  the  following  goods,  to-wit: 
lie  has  reason  to  believe  and  docs  be- 
lieve that  lottery  tickets  and  mate- 
rials for  a  lottery  unlawfully  made, 
provided  and  procured  for  the  pur- 
pose of  drawing  a  lottery  are  con- 
cealed in  the  following  places,  to-wit: 
()fT\co  of  p:iisha  W.  Dana,  No.  2  Dev- 
fiu'-hire  Street,  rear  of  23  State  Street. 
(Seven    other   places   and  persons  were 


also  mentioned  in  this  complaint)  — 
and  jirays  a  warrant  to  search  there 
for    the    same. 

"Jonathan     Pulsifer. 

"Received  and  sworn  to,  before  said 
court,  this  fourth  day  of  January  in 
the  year  of  our  Ijord  one  thousand 
eight"  hundred    and    forty-one. 

Thomas  Power,   clerk. 

Com.   r.  Dana,  2  Mete.    (Mass.)    329. 

II.     Search   Warrant. 

"SulVolk  to-wit:  Commonwealth  of 
Massachusetts,  To  the  sheriff  of 
our  county  of  Suffolk,  his  deputies, 
and  the  constables  of  our  city  of  Bos- 
ton,  greeting. 

We  command  you  and  each  of  you, 
forthwith,  with  necessary  and  proper 
assistants,  to  enter,  in  the  day  time, 
into  the  places  mentioned  in  the  above 
information,  and  there  search  for  the 
tickets  and  materials  there  named,  and 
if  the  same,  or  any  part  thereof,  shall 
be  found  on  such  search,  that  you 
bring  the  tickets  and  materials  so 
found,  together  with  the  body  of  the 
person  or  persons  in  whose  possession 
found,  if  they  may  be  found  in  our 
said  city,  before  said  court,  to  be  dis- 
posed of  and  dealt  with  as  to  law  and 
justice  shall  appertain. 

"You  are  also  commanded,  in  like 
manner,  to  notify  the  informant  to  ap- 
pear and  give  evidence  touching  the 
matter  contained  in  the  above  com- 
plaint, when  and  where  you  have  the 
said  goods  and  person,  or  either  of 
them. 

' '  Witness,     William     Simmons,     Es- 
quire,   at    Boston,    this    fourth    day    of 
.January,  in   the   year  of  our  Lord  one 
thousand  eight  hundred  and   forty-one. 
"Thomas  Power,   clerk. 
Com.  V.  Dana,  2  Mete.    (Mass.)    329. 
Note. — Search    warrants    are    usually 
issued  to   search  for  stolen  goods. 

III.     Returns. 

A.     Beturn   to   Scarrh    Warrant,    Goods 

Found,  Arrest  Made. 
"Suffolk,  ss.     City  of  Boston,  January 
4.  isn. 

I  have  made  diligent  search  in  the 
within  named  shops,  and  found  in  the 
office  of  E.  W.  Dana,  George  E.  Dana 
and  Benjamin  Eaton,  a  large  lot  of 
lottery  tickets,  books,  etc.,  and  I  ar- 
rested the  bodies  of  E.  W.  Dana,  George 
E.  Dana  and  Benjamin  Eaton,  in  whose 
possession    I    found    said    tickets,    etc., 
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and  this  5th  day  of  January  I  have  of 
thcni  before  the  court  as  directed. 

Jacob  C.  Tallant,  Constable." 
Com.  v.  Dana,  2  Mete.  (Mass.)  239. 

B.  Return     to    Search    Warrant    for 

Stolen  Goods  When  Goods  Are 
Found. 
I  have  executed  the  \dthin  search 
warrant,  as  I  am  within  commanded, 
and  have  found  the  said  goods  in  the 
place  designated,  and  have  them  now 
liere,     as     I     am     within    commanded. 

Dated,  18 . 

A.  B.,  sheriff  of  county. 

Crocker   on   Sheriffs   517. 

C.  Beturn     to     Search     Warrant     for 

Stolen    Goods,   Not    Found. 

I  have  executed  the  Avithin  search 
warrant  as  I  am  within  commanded, 
by  making  diligent  search  in  the  place 
designated  in  the  said  warrant  for  the 
goods  therein  described;  but  cannot 
find  the  said  goods,  or  any  part  thereof. 
Dated,  18 . 

A.   B.,   sheriff  of county. 

Crocker  on  Sheriffs  516. 


SEARCH  AND  SEIZURE. 

Petition  To  Ectitrn  Private  Paper.'!, 
Books,  and  Other  Property  Un- 
ion-fully  Seised. 

Now  comes  defendant  and  states  he 
is  a  citizen  and  resident  of  Kansas 
City,  Missouri,  and  that  he  resides, 
owns,  and  occupies  a  home  at  1834  Penn 
street   in   said   city; 

That  on  the  21st  day  of  December, 
1911,  while  plaintiff  was  absent  at  his 
daily  vocation,  certain  oflicers  of  the 
government  whose  names  are  to  plain- 
tiff unknown,  unlawfully  and  without 
warrant  or  atithority  so  to  do,  broke 
ojien  the  door  to  plaintiff's  said  home 
and  seized  all  of  liis  books,  letters, 
money,  papers,  notes,  evidences  of  in- 
debtedness, stock,  certificates,  insur- 
ance policies,  deeds,  abstracts,  and 
other  muniments  of  title,  bcinds,  can- 
dies, clothes,  and  other  property  in  said 
home,  and  this  in  viol.-ition  of  88  11 
and  2?,  to  the  T'onsf  itu»  ion  of  Missouri, 
;ind  of  tlie  tth  and  rjth  Amendments 
to  the  Constitution  if  the  United 
States; 

That  the  district  attorney,  marshal, 
and  clerk  of  the  rnitfd  iSfates  court 
for  the  western  district  of  Missouri 
took  the  above  described  property  so 
>'cized    into    their   possession,    and    ha\e 


failed  and  refused  to  return  to  defend- 
ant  portion   of  same,   to-wit: 

_One  (1)  leather  grip,  value  about 
$7;  one  (1)  tin  box  valued  at  $3;  one 
(1)  Pettis  county,  Missouri,  bond, 
value  $500;  three  (3)  mining  stock  cer- 
tificates, which  defendant  is  unable  to 
more  particularly  describe,  valued  at 
$12,000;  and  certain  stock  certificates 
in  addition  thereto,  issued  by  the  San 
Domingo  Mining.  Loan  &  Investment 
Company;  about  $75  in  currencv;  one 
(1)  newspaper  published  about"  1790. 
an  heirloom;  and  certain  other  prop- 
erty which  plaintiff  is  now  unable  to 
describe. 

That  said  property  is  being  unlaw- 
fully and  improperly  held  by  said  dis- 
trict attorney,  marshal,  and  clerk,  in 
violation  of  defendant's  rights  under 
the  Constitution  of  the  United  States 
and    the   State   of   Missouri. 

That  said  district  attorney  purposes 
to  use  said  books,  letters,  papers,  cer- 
tificates of  stock,  etc.,  at  tiie  trial  of 
the  above  entitled  cause,  and  that  by 
reason  thereof  and  of  the  facts  above 
set  forth  defendant  's  rights  under  the 
amendments  aforesaid  to  the  Consti- 
tution of  Missouri  and  the  United 
States  have  been  and  will  l)e  violated 
unless  the  court  order  the  return 
prayed    for; 

Wherefore,  defendant  prays  that  said 
district  attorney,  marshal,  and  clerk  be 
notified,  and  that  the  court  direct  and 
order  said  district  attorney,  marshal, 
and  clerk,  to  return  said  property  to 
said  defendant.  Weeks  it  United 
States,  U.  S.   Adv.  Ops.  311. 

SECURITY  FOR  COSTS. 

I.  Affidavit  To  Obtain  Security.    11 -JO 

A.  From    Wonn  sitif  nl,    1  I'JO 

B.  Plaintiff  Havint/  I{<  moved,   1120 

C.  Tnsohriiry   of   Phiiniiff,    1120 

II.  Notice  of  Motion  To  File.  1120 

irr.     Order  To  File  Security,  1120 
A.      .iHrrnnlirr    <)r,l,  r.    Il'.'O 
R.      I'rrrmptory    Onlrr.    1120 

IV.  Notice  of  Filing  Security,  1121 

V.  Bond,H  for  Cost*,  1121 

A.     n,f,,ul,iiil's  Coslit.   1121 
M.      Forriifii    Cnrpnnitinii,    1121 
*'.     On     .ittnrhmnil    .■ifjaiiixf     Fnrrifjn 
(Orpnratinit.    1121 

VI.  Notice  of  Exception  to  Security. 

1121 
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VII.     Notice   of   Justification   of   Sur- 
eties, 1122 
CKOSS-REFERENCES: 
Admiralty  : 

Stiinihitious     for     Costs     auci    Dam- 

Stipulation    for   Costs; 
Stipulation    for    Costs   To    Bo    Oivon 
by   the    Libelants    on    Filing   Libel 
for    Salvage. 
Arrest  ik  Civil  Cases: 

Undertaking    on    Arrest. 
Bonds: 

Complaint   on   Bond   of   Security   for 
Costs. 
Declaration   and  Complaint: 

Complaint  on  Undertaking  for  Costs 

and   Damages   on   Attaclunont; 
Complaint  on   Undertaking  for  Costs 
and   Damages   on   Arrest. 

L     Affidavits. 

A.     Affidavit   To  Obtain  Security  for 
Costs  from  Non-Eesident  Plaint- 

if- 

Y.  Z.  of  said  city,  and  defendant 
herein,   being   duly   sworn,   says: 

I.  That  the  above  action  was  com- 
menced in ,  IS ,  and   (here 

state  condition  of  the  cause,  e.g., thus): 

is  at  issue,   and  that  on  the  

day    of ,    18 ,    said    issues 


of ,  and  hereafter  intends  re- 
siding there,  and  is  no  longer  a  resi- 
dent of  this  state,  and  is  not  within  the 
jurisuiction  of  this  court.  2  Abb. 
Forms  liU2. 

C.     Affidavit   To   Obtain   Security   for 
Costs,    Insolvency    of    Plaintiff. 
(As  in  I,  A  to  the  *,  continuing): 
IL      That    the   plaintiff   A.   B.    is   in- 
solvent    (or   that   since   the   commence- 
ment of  this  action,  the  plaintiff  A.  B. 
became   insolvent),   and   he   was  on    or 

about    the    day    of , 

IS ,   discharged   from    his   debts,   on 

account  thereof,  pursuant  to  the  statute 
(or,  and  his  person  has  been  exonerated 
from  imprisonment,  pursuant  to  the 
statute),  and  this  action  was  heretofore 
commenced  for,  or  in  the  name  of 
him,  the  said  A.  B.,  for  the  collection 
of  a  debt,  contracted  before  the  assign- 
ment of  his  estate.     2  Abb.  Forms  6G3. 

II.  Notice  of  Motion  To  File  Security 
for  Costs. 
Sir:  Please  to  take  notice,  that  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  bo 
moved,  at  the  next  special  term,  to  bo 

held    at    the   in    the    city    of 

,     on     the     first     Tuesday     of 

next,  for  a  rule  or  order  that 


were   referred,   by   consent,   to   R.   F.* 

II.  That  the  plaintiff  is  a  non-resi- 
dent of  the  (city,  county),  and  state 
of  New  York,  and  is  a  resident  of 
(France)  and  has  been  a  non-resident 
before  and  ever  since  the  said  action 
has  been  in  progress. 

("Where  there  has  been  delay  in  mov- 
ing, state  excuse,  e.  g.,  thus): 

III.  That  defendant  is  not  person- 
ally acquainted  with  the  plaintiff,  and 
was  not  aware  of  the  fact  of  his  being 

such  non-resident  until  the day 

of ,    18 ,    when    such     fact 

and  the  fact  that  plaintiff  was  a  non- 
resident at  the  commencement  of  this 
action  and  ever  since,  and  now  is  such 
non-resident,  appeared  in  evidence  on 
the  trial  of  this  cause  before  such 
referee.     2  Abb.  Forms  662. 

B.     Affidavit  To  Obtain  Security  for 
Costs,  Having  Removed  Pending 
Suit. 
(As  in  preceding  form  to  the  *,  con- 
tinuing:) 

II.  That  since  the  commencement 
of    this   action,    and    in    or    about     the 

month  of  — last,  the  said  plaintiff 

removed   from    this   state    to    the   state 


the  plaintiff  file  security  for  costs  in 
twenty  days,  and  that  all  proceedings 
on  the  part  of  tlie  said  plaintiff  be 
stayed,  until  such  security  be  filed;  or 
for  such  other  rule,  etc.  Burr.  App. 
206,  §402a. 

III.    Order  To  File  Security. 

A.  Alternative    Order    To    File    Se- 

curity for  Costs. 
Ordered,  that  the  plaintiff  in  this 
cause  file  security  for  costs  within 
twenty  days  after  service  of  a  copy 
of  this  order,  and  of  the  affidavit  on 
which  it  is  founded,  or  show  cause  on 
the  first  day  of  the  next  special  term, 
why  the  same  is  not  done,  and  that, 
in  the  meantime,  all  the  proceedings  on 
the  part  of  the  plaintiff  be  stayed. 
Burr.  App.  227,   §471;  Yates'  Forms  9. 

B.  Peremptory    Order   of    the    Cavrt 

To  File  Security  for  Costa 
{After  Alternative). 
It  appearing  by  the  affidavit  of  (the 
defendant's  attorney  in  this  cause) 
that  a  copy  of  the  order  to  show  cause 
this  day,  why  the  plaintiff  in  this 
cause  should  not  file  security  for  costs, 
according  to  the  revised  statutes,  has 
been    regularly    served,    and    no    cause 
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having  been  shown  why  the  same  should 
not  be  done,  let  all  proceedings  in  this 
cause  be  stayed  until  such  security  be 
filed,  and  the  sureties  justify,  if  ex- 
cepted to.  Burr,  App,  227,  §472;  Yates' 
Forms  10. 

IV.  Notice    of    Filing    Security    for 
Costs. 

Please  to  take  notice,  that  I.  N.,  of 

,     merchant,     and     I.     S.,     of 

,  farmer,  have  become  sureties 

for  costs  in  this  cause,  and  that  the 
bond,  of  which  the  within  is  a  copy, 
has  been  duly  filed  in  this  cause,  in 
the  office  of  the  clerk  of  this  court,  at 

tlie  city  of  .     Burr.  App.  197, 

§368. 

V.  Bonds  for  Costs. 

A.  Bond  for  Defendant's  Costs. 
Know  all  men  bv  these  presents,  that 

we    (A.    B.,    of ),    I.    N.,    of 

,     merchant,     and     I.     S.,     of 

,   farmer,   are   held   and   firmly 

bound  unto  C.  D.,  in  the  sum  of  two 
hundred  and  fifty  dollars,  of  lawful 
money  of  the  state  of  New  Vork,  to 
be  paid  to  the  said  C.  D.,  his  executors, 
administrators  or  assigns;  for  which 
payment  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  witli 
our  seals.  Dated  this  (fourth  day  of 
October,  1845). 

Whereas  (the  said)  A.  E.,  has  com- 
menced a  certain  suit  in  the  (supremo 
court  of  judicature  of  the  people  of 
the  state  of  New  York),  against  tlie 
Baid  C.  D.;  now  the  condition  of  the 
above  obligation  is  such,  tiiat  if  the 
above  boundcn  (A.  B.)  I.  N.,  and  I.  !S., 
shall  pay  on  demand  all  costs  that  may 
be  awarded  to  the  defendant  in  tlie 
said  suit,  then  the  above  obligation  ta 
be  void;  otliorwise,  to  remain  in  full 
force   and   virtue. 

Sealed  and  delivered  in  the  presence 
of  O.  P. 

A.  B.  (L.  S.) 
I.  N.  (L.  S.) 
I.  S.    (L.  S.) 

Burr.  App.  40,  §77. 

B.  Bond   for   Costs    by    Foreign    Cor- 

poration. 
Know  all  men  by  these  i)resrnts,  fh.-it 
we  (nfunes  and  residiTices  of  obligors) 
are  held  and  firmly  l)onml  unto  < '.  I'., 
in  the  sum  of  two  humlred  and  fifty 
dollars,   lawful    money    of    the    United 


States,  to  be  paid  to  the  said  C.  D., 
etc.    (penal  part   in   the  usual  form). 

The  condition  of  this  obligation  is 
such,  that  if  the  above  bounden  (the 
obligors),  shall  well  and  truly  pay  to 
the  said  C.  D.,  on  demand  all  such 
costs  as  may  be  awarded  against  the 
(name  the  corporation),  in  favor  of 
the  said  C.  D.,  in  a  suit  (to  be)  brought 
by  the  said  (corporation),  in  the  su- 
preme court  of  this  state,  against  the 
said  C.  D.,  in  a  plea  of  trespass  on  the 
case  upon  promises  for  (here  briefly 
state  the  nature  of  the  demand),  then 
this  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  virtue. 

(Signatures  and  seals  of  obligors.) 

Sealed  and  delivered  in  presence  of 
witnesses. 

Burr.   App.   510,   §1026. 

C.  Bond  for  Costs  on  Attachment 
A;jainst  Foreign  Corporation. 

Know  all  men  by  these  presents,  that 

we,    A.    B.,    of ,     I.     S.,     of 

,  and   I.    N.,   of ,  are 


held  and  firmly  bound  unto  the  (name 
of  the  corporation)  in  the  sum  of  two 
iiundred  and  fifty  dollars,  to  be  jiaid 
to  the  said,  the  (name  as  before)  their 
successors  or  assigns;  for  which  pay- 
ment well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally, 
firmly   by  these   presents.     Sealed   with 

our  seals.     Dated  the  day  of 

,  in  the  J'car,  etc. 

Whereas,  a  suit  has  been  commenced 
by  the  said  A.  B.,  in  the  supreme  court 
of  judicature  of  the  people  of  the  state 
of  New  York,  by  attachment  against 
the  said  (tlic  corporation).  Now  tlio 
condition  of  this  obligation  ia  such, 
that  if  the  said  A.  B.  shall  pay  on 
demand  all  costs  that  may  be  awarded 
against  him  in  the  said  suit,  then  tliis 
oidigation  to  be  void,  otherwise  to  re- 
main  in  full   force  and  virtue. 

(Signatures  and   seals  of  obligors.) 

Scaled  and   delivered  in  presence   of 
(witnesses'  names.) 
( Kndorsed.) 

Api>rovod      this      dav      of 

,  1840. 


J.  W.  E.,  circuit  judge. 
P.urr.  App.  r,in,  §in'J7. 
VI.     Notice   of   Exception   to   Security 
for  Costa, 
rieasi-  til  lake  notice,  that  I  have  thin 
day  except r-d,  and  do  hereby  except   fo 
tlie  siinici'iicy  of  tho  Hceiirity  for  co«t» 
filed  iu  thin  cause.  Burr.  App.  U»5,  §358. 
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VII.    Notice  of  Justification  of  Sureties 
for  Costs. 

Sir:  ricaso  to  take  notice,  that  the 
s\irotios  for  costs  in  this  cause  have 
duly  jiistifiod,  ;uul  that  the  allulavit  of 
justification  (wlit'reof  a  ('()py  is  hereto 
annexed)  has  been  duly  filed  with  Iho 
.•lerk  of  this  court  at  (state  the  place). 
Kiirr.  App.  195,  §359. 

SEDUCTION. 

I.  Indictment,  \\)1'2 

II.  Complaint,    1122 

III.  Indictment   for   Seduction  Under 
Promise  of  Marriage,   1 1 1.'2 

CR0S8-RKF  KR  E^X■I•:8: 
Akrest  in   Civil  Cases: 

Capias,   Debauching   Daughter. 
Parknt  and  Child: 

Declaration      in     Trespass     for     De- 
bauching  Daughter    and    Servant; 
Declaration   in   Case   for   Debauching 

Daughter; 
Complaint     for     Seduction    of    Plain- 
titf's  Daughter   or  Servant. 

I.  Indictment  for   Seduction. 

"That  Oscar  B.  Linglo,  late  of  the 
county  aforesaid,  on  the  1st  day  of  Au- 
gu.st.  1893,  a  person  to  whose  care  and 
protection  one  Clara  F.  Wheatley,  a 
female  under  the  age  of  18  years,  to- 
wit  of  the  age  of  16  years,  had  been 
and  was  then  and  there  confided,  her, 
the  said  Clara  F.  Wheatley,  unlaw- 
fully and  feloniously  did  defile,  by  then 
and  there  unlawfulh'  and  feloniously 
carnally  knowing  her,  and  having  car- 
nal knowledge  of  her  body,  while  she, 
the  said  Clara  F.  Wheatley,  was  then 
and  there  in  the  care,  custody,  and  em- 
plovment  of  him,  the  said  Oscar  B. 
Lingle,  against,"  etc.  State  v.  Lingle, 
17   CV.   L.   Mag.   430,   431. 

II.  Complaint  for  Seduction. 

I.  That  on  the  day  of  , 

18 ,  at  (while  the  plain- 
tiff was  employed  as  a  servant  in  the 
family  of  the  defendant),  the  defend- 
ant, with  force  and  arms,  ill-treated 
the  plaintiff,  and  made  an  indecent  as- 
sault upon  her,  and  then  and  there 
forcibly  debauched  and  carnally  knew 
her,  whereby  she  became  pregnant  and 
sick    with   child,   and   so   remained   and 

continued    for    the    sf.aee    of ; — 

months;     at    the    expiration    of    which 

time,  on  the  flay  of  , 

l.S — ■ — .   she   was   delivered    of   a   child, 


of    which    slu'    was    jircgnanl    as    afore 
said. 

11.  Tliat  in  consequen<?e  of  said 
indecent  assault  made  by  the  defend- 
ant on  the  plaintilV,  slie  has  suffered 
greatly  in  her  health,  and  became  sick 
:ind    disordered,    and   so    continued    for 

the    space    of months,   during 

all  of  which  time  she  .sulTered  great 
pain,  and  was  prevented  from  trans- 
acting her  necessary  business  and  af- 
fairs, and  has  been  greatly  disturbed 
in  her  peace  of  mind,  and  has  been 
otherwise  greatly  injured,  to  her  dam- 
age    dollars.      1    Abb.   Forms, 

505. 

Note. — Under  statutes  only. 

III.  Indictment  for  Seduction  Under 
Promise  of  Marriage. 
"The  grand  jury  for  the  state  of 
Missouri,  summoned  from  the  bodj^  of 
Ralls  county,  impaneled,  charged  and 
sworn,  ui)on  their  oaths  present  and 
charge    that    Charles   O'Keefe,    late    of 

the    county    of    Ralls,    on   the   

day    of    ,     1892,     at     the    said 

county  of  Ralls  in  the  state  of  Mis- 
souri,"^ did  then  and  there,  under  and 
by  promise  of  marriage  made  to  one 
Annie  Hlizabeth  Ilightower  by  him, 
(he  said  <"iiarles  O'Keefe,  unlawfully 
and  feloniously  seduced  and  debauched 
her,  the  said  Annie  Klizabeth  High- 
tower,  she,  the  said  Annie  Elizabeth 
Ilightower,  being  then  and  there  an 
unmarried  female  of  good  repute  and 
under  eighteen  year  of  age,  against 
the  peace  and  dignity  of  the  State." 
State  V.  O'Keefe,  141  Mo.  271,  42  S. 
W.    725. 
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L  Orders. 
A.  Order  for  Sequestration. 
The  defendant  C.  D.,  being  in  con- 
tempt for  not  appearing  to  the  bill  of 
complaint  in  this  cause,  and  a  M-airant 
having  been  issued  to  the  sheriff  of  tlie 
connty  of  Albany,  attending  this  court 
at  its  present  (or  last  January)  term, 
and  as  such,  executing  all  the  duties 
of  a  sergeant-at-arms,  requiring  him 
forthwith  to  go  and  take  the  said  C.  D. 
into  his  custody  and  bring  him  into 
this  court  to  answer  for  his  contempt. 
in  pursuance  of  an  order  of  this  court 

dated    the   day   of   ; 

and  the  said  sheriff,  acting  as  sergeant- 
at-arms,  having  returned  that  he  had 
made  diligent  search  and  inquiry  after 
the  said  C.  D.,  but  that  he  did'  so  ab- 
scond and  secrete  himself  that  he  could 
not  be  found  to  be  apprehended,  as  by 
the  said  warrant  and  tlie  return  thereto 
appears;  on  motion  of  Mr.  N.,  of  coun- 
sel for  the  complainant,  it  is  ordered 
that  a  commission  of  sequestration  do 
issue,  against  the  said  C.  D.,  directeil 
to  G.  Y.,  X.  M.,  J.  B.  and  R.  L.,  commis- 
sioners, directing  them  to  sequester  the 
said  defendant's  personal  estate,  and  the 
rents,  issues  and  profits  of  his  real 
estate,  until  the  said  defendant  shall 
appear  to  the  bill  of  complaint  in  this 
cause,  clear  his  contemjit,  and  this  court 
shall  make  an  order  to  the  contrary. 
2  Barb.  Ch.  Pr.  381. 

B.     Order  for  Sequeatration  on  Return 
of    Attachment    {Knfjlish). 

Whereas  by  the  decree  (or  order) 
dated,  etc.,  it  was  ordered  (recite  so 
much  of  the  decree  or  order  as  is  re- 
quired to  be  jicrformed);  now,  upon 
motion  by  counsel,  etc.,  who  alleged 
that  an  attachment  issued  against  the 
defendant  A.,  for  his  contempt  i'l  not, 
etc.  (state  the  default  in  respect  of 
which   the  attachment  issued),  directed 

to  the  sheriff  of  ,  and  that  the 

said  sheriff  hath  returned  that  the  said 
defendant  is  a  prisoner  in  his  custody 
(or  non  est  inventus  thereof);  and  upon 
reading  the  said  decree  (or  order),  writ 
and  return  thereon.  This  court  doth 
order  that  a  sequestration  do  issue,  di- 
rected to  certain  commissionerH  to  be 
therein  named,  to  sequester  the  said  de- 
fendant A.'s  personal  estate,  and  the 
rents,  profits  and  issues  of  his  real 
estate,  until  the  said  defendant  shall 
(state  the  act  required  to  be  done) 
clear  his  contempt,  and  this  court  doth 
make   other   order   to   the  contrary.     3 


Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  23.i7- 
2  Seton  Dec.   (Eng.  cd.,  1862)   1214.      ' 

C.     Order  for  Sequestration;  Corpora- 
tion. 

Whereas  by  the  decree  (or  order) 
dated,  etc..  it  was  ordered,  etc.  (recite 
so  much  of  the  decree  or  order  as  is 
required  to  be  performed,  or  if  fur  non- 
payment of  costs,  recite  direction  as  to 
costs  and  certificate  of  taxation);  now, 
upon  motion,  etc.,  by  counsel,  etc.,  who' 
alleged  that  a  distringas  (if  so.  add: 
and  an  alias  and  pluries  distringas), 
issued  against  the  defendants  (the  cor- 
poration by  their  corporate  name),  di- 
rected  to    the    sheriff   of  ,    for 

not,  etc.  (state  the  default  in  respect 
of  which  the  process  issues);  that  pur- 
suant to  the  said  decree  (or  order)  the 
said  sheriff  hath  returned  nulla  bona 
tiiereon  (or  if  the  sheriff  returns  issues, 

say:  the  sheriff  hath  returned  • 

issues  thereon;  and  upon  reading  the 
said  decree  (or  order)  and  certificates 
of  taxation,  and  the  said  (corjioration) 
still  persisting  in  their  said  contempt, 
tliis  court  doth  vder  that  a  commission 
of  sequestration  do  issue,  etc.,  until 
they  shall  (state  what  they  are  require.! 
to  do)  clear  their  contempt,  ancl  this 
court  make  other  order  to  the  contrary; 
unless  the  said,  etc.,  shall,  etc.,  on  no- 
tice, etc.,  show  cause  to  the  contrary. 
."]  Dan.  Ph.  PI.  &  Pr.  (iVrkins'  ed.) 
23 ".S;  2  Seton  Dec.  (Eng.  ed.,  isr.2) 
1229. 

D.     Order   for  Sequestration   for  Not 

Answerinff. 
The   defendant   C.  T>.    having,   by   an 

order  of  this  court  made  on  the  — 

day  of ,  been  committed  to  the 

common  jail  of  tiie  county  of  , 

for  his  contempt  in  not  jmlting  in  his 
answer  to  the  bill  of  complaint  in  this 
cause  as  directed  by  n  i)rc\  ions  order 
of  this  court;  and  if  now  appearing  by 
Hie    certiflcafo    of    the    sheriff    of    s;iid 

county  of  that  the  said  C.  D. 

is  still  held  by  him  in  his  custody  by 
virtue  of  such  commitment  for  his  con- 
tempt, and  it  being  shown  bv  due  proof 
by  afTldavit  that  tlie  said  C  D.  hath 
not  yet  obeyed  the  order  of  tluH  court 
directing  him  to  put  in  his  answer,  l)ut 
still  pcrsiifs  in  his  confc?npt;  on  mo- 
tion of  Nfr.  N.,  of  counsel  for  the  com- 
plainant, ordered  that  n  cominiwHion  of 
seqiiewtrntion  do  i-iKue,  directed  to 
comniixHionerx,     to     Hcqueslfr 


thi»   perf«onn1    ontnte,    and    the   rentu,    \n. 
Bues  and    profits   of   the    re.nl    e«f.Tte   ol 
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the  said  C.  D.,  until  lie  shall  put  in 
his  answer  to  tho  bill  of  conijilaint  in 
this  cause,  clear  his  contempt,  and  this 
court  shall  make  an  order  to  the  con- 
trary.    2  Barb.  Ch.  Pr.  394. 

IL     Writs. 

A.     Writ  of  Sequestration. 
(The  people  of)   the  state  of  , 

to   G.    Y.,   N.   M.,  J.   B.,   and   E.  L., 

greetincj: 

^Vhereas  A.  B.,  lately  exhibited  his 
bill  of  complaint  in  our  court  of  chan- 
cery againi^t  C.  D.  And  whereas  the 
said  C.  D.  being  duly  served  with  a 
writ  of  subpoena  issuing  out  of  said 
court,  commanding  him  under  a  certain 
penalty  to  appear  to  and  answer  the 
said  bill,  hath  refused  so  to  do,  and 
thereupon  all  process  of  contempt  hatli 
regularly  issued  against  him  unto  a 
sergeant-at-arms.  And  whereas  the 
said  0.  D.  hath  of  late  absconded,  and 
so    concealed    himself    that    the    sheriff 

of   the    county    of   attending 

this  court  at  the  present  (or  last  Jan- 
uary) term  thereof,  and  executing  the 
powers  and  duties  of  a  sergeant-at- 
arms,  hath  not  been  able  to  find  him, 
so  that  he  could  be  apprehended,  as  by 
the  certificate  and  return  of  the  said 
sheriff  appears:  Know  ye,  therefore, 
that  we,  in  confidence  *  of  your  pru- 
dence and  fidelity,  have  given,  and  by 
these  presents  do  give,  to  you  or  any 
three,  of  you.  full  power  and  authority 
to  enter  upon  all  the  messuages,  lands, 
tenements  and  real  estate  whatsoever 
of  the  said  C.  D.,  and  to  take,  collect, 
receive  and  sequester  into  your  hands 
not  only  all  the  rents  and  profits  of  the 
said  messuages,  lands,  tenements  and 
real  estate,  but  also  all  his  goods,  chat- 
tels, and  personal  estate  whatsoever; 
and  therefore  we  command  you,  or  any 
three  of  you,  that  you  do,  at  certain 
proper  and  convenient  days  and  hours, 
go  to  and  enter  upon  all  the  messuages, 
lands,  tenements  and  real  estate  of  the 
said  C.  D..  and  that  you  do  collect,  take 
and  get  into  your  hands  not  only  the 
rents  and  profits  of  all  his  said  real 
estates,  but  also  all  his  goods,  chattels 
and  personal  estate,  and  detain  and 
keep  the  same  under  sequestration  in 
your  hands,  or  pay  the  same  in  such 
manner  and  to  such  persons  as  the  said 
court  shall  appoint,  until  the  said  C.  D. 
shall  ap>pear  to  (or  fully  answer)  the 
said  complainant's  bill  clear  his  con- 
tempts, and  our  said  court  shall  make 
an    order    to    the    contrary.       Witness, 


,  chancellor  of  our  said  state, 

at  the of ,  the 

day    of ,    in    the   year    of    our 

Lord      one      thousand      eight      hundred 


J.   M.  Davison,   register. 
(or  clerk). 
2  Barb.  CTi.  Pr.  382. 

B.  Writ  of  Sequestration  To  Compel 

Appearance   of  Corporation. 

(Tlie  people  of)   the  state  of , 

to   A.   IL,   I.   F.,   W.   G.,   E.  B.,   and 

C.  E.,  greeting: 

Whereas  A.  B.,  lately  exhibited  his 
bill  of  complaint  in  our  court  of  chan- 
cery against  the  Commercial  Bank  ot 
Albany,  and  caused  a  subpoena  in  said 
cause  to  be  issued  out  of  and  under 
the  seal  of  this  court,  and  duly  served 
upon  the  said  Commercial  Bank  of  Al- 
bany, which  subpoena  was  tested  on 
the  day  of  ,  and  re- 
turnable    on     the     day     of 

-;    and   whereas   the   said   Com- 


mercial Bank  of  Albany  having  neg- 
lected and  refused  to  enter  their  ap- 
pearance in  said  cause,  a  writ  of  dis- 
tringas was  thereupon  issued  against 
the  said  Commercial  Bank  of  Albany, 
directed  to  the  sheriff  of  the  county 
of  Albany,  requiring  him  to  make  a 
distress  upon  the  lands  and  tenements, 
goods  and  chattels  of  the  said  corpora- 
tion within  his  bailiwick,  so  that 
neither  the  said  corporation  nor  any 
other  person  or  persons  for  them  might 
possess  them  until  the  court  of  chan- 
cery should  make  order  to  the  contrary; 
and  whereas  further  process  of  con- 
tempt has  issued  against  the  said  cor- 
poration to  compel  its  appearance  in 
said  cause,  without  effect,  unto  a  plur- 
ies  distringas,  as  appears  by  the  said 
process  and  the  returns  thereto;  know 
ye,  therefore,  that  we,  in  confidence 
(conclude  as  in  II,  A,  from  the  *). 
2  Barb.  Ch.  Pr.  387. 

III.    Proceedings  To  Execute. 

A.  Order  for  Examination  of  Claiwr 
ant  Pro  Inter  esse  Suo. 

A  commission  of  sequestration  hav- 
ing heretofore  issued  in  this  cause,  di- 
rected to  G.  Y.,  N.  M.,  J.  B.,  and  R.  L., 
as  commissioners,  directing  them  to 
sequester  the  personal  estate  of  the  de- 
fendant C.  D.,  and  the  rents,  issues  and 
profits  of  his  real  estate,  until  the  said 
C.  D.  should  appear  to  the  bill  of  com- 
plaint in  this  cause,  clear  his  contempt, 
and  the  court  should  make  an  order  to 
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the  contrary;  under  and  by  virtue  of 
which  commission  the  said  commission- 
ers have  taken  possession  of  a  certain 
farm  or  lot  of  land,  with  the  appurte- 
nances, situate,  lying  and  being  in  the 
town  of  Saratoga  Springs,  in  the  county 
of  Saratoga,  called  the  Baker  lot,  as 
part  of  the  real  estate  of  the  said 
C.  D.,  and  then  being  in  his  actual 
possession,  as  appears  by  the  return 
of  the  said  commissioners  to  the  said 
commission  of  sequestration;  and  it 
now  appearing  by  the  affidavit  of  John 
Doe,  that  he  claims  title  to  the  said 
farm  or  lot  of  land,  under  and  by  virtue 
of  a  certain  deed  or  conveyance  there- 
of alleged  by  him  to  have  been  exe- 
cuted by  the  said  C.  D.  to  him  the  said 

John  Doe,  and  dated  the  day 

of  ,    and    the   said   John    Doe, 

now  applying  for  leave  to  be  exam- 
ined pro  interesse  suo  before  a  master  of 
this  court  touching  his  interest  and  title 
in  the  farm  or  lot  of  land  so  claimed 
by  him;  thereupon,  on  reading  and  fil- 
ing the  return  of  the  said  commission- 
ers to  the  said  commission  of  seques- 
tration, and  the  affidavit  of  the  said 
John  Doe,  and  on  motion  of  Mr.  E., 
of  counsel  for  the  said  John  Doe,  it  is 
ordered  that  it  be  referred  to  one  of 
the  masters  of  this  court,  residing  in 
the  county  of  Saratoga,  to  take  the 
examination  of  the  said  John  Doe  pro 
interesse  suo,  and  that  within  three 
days  from  the  service  of  a  copy  of  this 
order,  the  complainant  in  this  cause 
exhibit  before  said  master  interroga- 
tories for  that  purpose;  that  the  master 
settle  such  interrogatories;  that  the 
said  John  Doe  put  in  his  examination 
thereto  within  twenty-four  hours  after 
such  interrogatories  are  settled;  and 
that  if  a  replication  to  such  examina- 
tion is  filed,  the  master  may  examine 
any  other  persons  as  witnesses  toucliiiig 
such  claim.  And  it  is  further  onlerod 
that  the  said  master  do  certify  whotlier 
the  said  John  Doe  hath  made  out  a 
title  to  the  said  premises  so  claimed 
by  him,  or  any  part  thereof;  and  that 
the  said  John  Doe  procure  and  file  such 
report  within  ten  days  from  tlie  dato 
of  this  order,  to  the  end  that  such  fur- 
ther order  may  be  made  in  the  premises 
as  shall  bo  just.     2  Barb.  Ch.  Pr.  384. 

B.  Notire  To  Tenants  To  Attorn  To 
Scqucttratorn. 

By  virtue  of  a  writ  of  sequestration 
issued  out  of  and  under  the  Hoai  of  the 
court  of  chancery  of  the  state  of  New 


York,  in  a  certain  suit  pending  in  said 
court  between  A.  B.,  complainant,  and 
C.  D.,  defendant,  to  us  directed  and 
delivered  as  commissioners  to  execute 
the  same,  and  which  writ  under  the 
seal  of  said  court  is  now  shown  to  you 
(or  with  a  copy  of  which  writ  you  are 
herewith  served),  you  are  hereby  noti- 
fied and  required  to  attorn  to  us  in 
future  as  your  landlords  of  the  prem- 
ises in  your  occupation  belonging  to 
the  said  C.  D.,  and  you  are  also  notified 
and  required  to  pay  to  us  the  arrears 
of  rent  now  due  from  you  respectively, 
as  tenants  of  the  said  C.  D.;  and  also 
to  pay  to  us  the  rents  which  shall  here- 
after grow  due  from  you,  and  each  of 
you,  on  account  of  the  said  premises, 
from  time  to  time  as  the  same  shall 
become  due,  until  the  further  order  of 
said   court   of  chancery. 

Dated  this  ilay  of 

1843. 

G.  Y.,  N".  M.,  etc.,  commissioners. 
To  M.  P.,  J.  K.,  etc.,  tenants  of  C.  D. 

2  Barb.  Ch.  Pr.  3S3. 

C.  Affidavit     To     Obtain    Order    for 

Tenants   To   Attorn. 

That  on  the d.iy  of 

instant  this  deponent  personally  .sorvcti 
upon  Timothy  Noakes,  a  tenant  occupy- 
ing a  portion  of  tlie  premises  belonging 
to  the  defendant  C.  D.,  as  his  tenant, 
a  notice,  of  which  a  copy  is  hereunto 
annexed,  by  delivering  the  same  to  him, 
and  at  the  same  time  showing  to  him 
the  writ  of  sequestration  therein  men- 
tioned, issued  out  of  and  under  the  seal 
of  this  court;  and  furtiier  that  the  said 
Timothy  Xoakes  has  not  as  yet  attorned 
or  paid  the  rent  due  from  him  as  sucii 
tenant,  according  to  tiie  rec|uiremonls 
of  such  notice,  to  this  deponent,  nor  to 
eitlier  of  the  other  commissioners,  to 
tlic  knowledge  or  belief  of  tliis  de- 
ponent.    2  Barb,  Ch.  Pr.  3S3. 

D.  Order   Directinr)    Tmanta    To    At- 

torn, ctc.^  to  Committsioncrs. 
A  commission  of  sequestration  liav- 
ing  heretofore  issued  in  this  cau-ic,  di- 
rected to  0.  Y.,  N.  M..  J.  B.,  and  R.  ^.., 
as  commissioners,  directing  lliem  to 
Requester  tiio  personal  estnto  of  the  de 
fcndant  C.  D.,  and  the  rents,  issues  mid 
profits  of  his  real  estate,  until  tlio  «aid 
('.  D.  should  ajipenr  to  the  bill  of  com- 
plaint in  this  cause,  clear  his  contempt, 
and  the  court  should  mnke  nn  order  to 
the  contrary;  and  on  rending  and  filing 
the  affidavit  of  H.  V..  one  of  the  said 
commissioners,  proving  the  service  upon 
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Timotliy  Noako.  «n.>  of  tlio  tenants  of 
said  r.'  D..  of  a  notice  requiring  him 
to  attorn  to  tlie  said  eomiiiissioners  and 
to  pay  to  tluMU  the  rent  then  due  or 
thorojiftor  to  grow  due  from  tlio  said 
Tin.otiiy  Noal<es  on  aecount  of  the  said 
premises;  and  showini:  that  the  saiil 
Noakes  had  not  complied  with  such  no- 
tice; on  motion  of  Mr.  K.,  of  counsel 
for  the  complainant,  it  is  ordered  that 
the  said  Timothy  Noakes  do  attorn  to 
the  said  commissioners,  and  do  pay  to 
them  the  arrears  of  rent  now  due.  and 
the  rents  which  shall  hereafter  grow 
due  from  him  on  aecount  of  the  said 
premises,  from  time  to  time  as  the  same 
shall  become  due,  until  the  further  or- 
der of  the  court.     2  Barb.  Ch.  Pr.  384. 
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E.  In  Case  of  Unknonn  Owners,  11-50 

F.  For  Appearanrr  of  Resident,  lie.si- 

dence  Cannot    Be    Ascertained, 
1131 

G.  Where    Defendant  Keeps  Himself 

Concealed,   1131 


11.  II  liirr  Drfcndant  Has  Departed 
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T.  To  Obtain  Order  Where  Defend- 
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.1.  VV)  Obtain  Order  Where  Defend- 
ant h'rsides  in  State,  1132 

K.  T(i  Obtain  Order  Where  Defend- 
ant's Last  Knon-n  Residence 
Was  in  State,  1132 

V.  Orders  for  Publication,  1132 

A.  Defendant     Foreign     Corporation, 

1132 

B.  Jrherc  Defendant  Has  Departed  or 

Concealed  Himself,  1132 
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1133 
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G.  In  Case  of  Unknown  Owner,  1133 
H.     For   Absent,   Concealed    or    Non- 
resident Defendant,  1133 

I.      Of  Notice  of  Attachment  Against 

Non-resident,    1134 
J.      Of  Notice  of  Attachment  Against 

Absconding  Debtor,  1134 

VI.  Notices  for  Publication,  1134 

A.  To    Be    Appended     to     Summons, 

1134 

B.  Of  Attachment  Against  Non-resi- 

dent, 1134 

C.  Attachment    Against    Absconding 

Debtor,  1135 

VII.  Proof  of  Publication,  1135 

A.  Printer's  Affidavit,  1135 

B.  Affidavit  of  Publication  of  Notice, 

1135 

C.  Affidavit  of  Mailing,  1135 

VIII.  Proceedings  on  Expiration  of 
Time  for  Appearance  After  Pub- 
lication, 1135 

A.  Petition      for      Appointment      of 

Guardian  Ad  Litem,  1135 

B.  Affidavit  of  Non-appearance,   113.") 

C.  Order   Taking    Bill    as    Confessed 

and  Ordering  Reference,  1136 
CROSS-REFERENCES: 
Admiralty: 

xNotice     for    Publication     Containing 

Substance  of  Libel; 
Affidavit  of  Service  of  Citation  and 
Appeal. 
Bills  of  Particulars: 

Proof   of   Service   of  Alternative   Or- 
der and  Default. 
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Default : 

Affidavit   of  No   Answer; 

Affidavit  Preliminary  to  Proceedings 

for  Judgment  or  Eeferenoe; 
Affidavit   in   Case   of  Publication; 
Affidavit  of  Service  of  Subpoena  to 
Answer. 
Ejectment: 
Affidavit  of  Personal  Service  of  Dec- 
laration in  Ejectment; 
Affidavit    of    Service    of   Declaration 
in  Ejectment  at  Besidence. 
Equity  Jurisdiction  and  Procedltie: 

Affidavit   of  Non-delivery  of  Bill. 
Garxishmekt: 

Judgment    Condemning    Fund,    Serv- 
ice on  Defendant  by  Publication. 
Guardian  Ad  Litem: 

Petition    for   Guardian    Ad   Litem   in 

Case    of   Publication; 
Order   Appointing   Guardian   Ad   Lit- 
em in  Case  of  Publication. 
Guardian  and  Ward: 

Notice    of   Application   To  Sell   Real 
Estate  of  Minor. 
Obstructing  Justice: 

Indictment    for    Impeding   Officer     in 

Execution   of  Civil   Process; 
Indictment,    Resisting    Officer    Serv- 
ing Process. 
References: 

Order   of   Reference    To   Take   Proof 
of  Cause  of  Action,  and  F*ayments, 
Where    Summons    Was    Served    by 
Publication. 
Returns: 

Return   Personally  Served; 
Sheriff's    Certificate     of    Service    on 

Defendant    Personally; 
Sheriff's  Certificate,   Service  at  Res- 
idence; 
Certificate   of   Sheriff   of   Service   of 

Declaration. 
And   see  Returns. 
Supplementary   Proceedings: 

Affidavit  of  Service  of  Order  for  Ex- 
amination of  Judgment  Debtor. 
Trial: 

Notice  of  Motion  To  Strike  Cause 
From  Calendar  for  Not  Serving 
Papers. 

I.    Affidavits  of  Service. 

A.     Affidnrit  of  Si  riirr  on  a  Parly. 

M.  N.,  being  duly  sworn,  says  that 
he  is  (clerk  in  the  office  of  the  plain- 
tiff's attorney  herein),  and  that  on  the 

flay  of ,  at   , 

he  .'>erved  the  (designating  paper)  hfre- 
to  annexed  (or  a  copy  of  which  is  here- 
to annexed)   on  Y.  Z.,*"  known  to  him 


to  be  one  of  the  (defendants)  herein, 
by  delivering  the  same  (or  a  copy  there- 
of) to  him  personally,  and  leaving  the 
same  with   him.     2  Abb.  Forms  (5S9. 

B.     Affidavit  of  Service  on   Attorney. 

(As  in  I.  A,  to  the  *,  continuing): 
the  attorney  for  the  (defendant)  here- 
in, by  delivering  the  same  to  him  per- 
sonally, at  No. street, 

in  ,  and  leaving  the  same  with 

him. 

(Or,  if  bj-  leaving  at  residence,  say): 
by  leaving  the   same   at   the   residence 

of    the    said   O.    P.,     at     No.    

— I street,  in  the  city  of — , 

with  a  person  of  suitable  age  and  dis- 
cretion, this  deponent  having  immedi- 
ately   theretofore    called    at    the    office 

of   the   said   0.    P.,   at    No.    

street,    in    the    said    city,    in 


order  to  serve  the  same,  and  such  office 
not  being  then  ojten  so  as  to  admit 
of  such  service. 

(Or,  if  on  a  clerk  or  person  having 
charge,  say):  by  delivering  the  same 
to  a  clerk  of  the  said  0.  P.,  at  his  office 
(or  to   a   person    having   charge   of   his 

office),  at  No. street. 

in  ,  and  leaving  the  same  with 

him,  the  said  O.  P.  being  absent  at  the 
time. 

(Or,  if  left  in  a  conspicuous  place  In 
the  oflice,  say):  by  leaving  (he  same  in 
a  conspicuous  |)iace  in  the  office  of  the 

said   O.    P.,   at    No. 

street,  in  ,  between   the  liours 

of  six  in  the  morning  and  nine  in  the 
evening,    to-wit,    at    or   about   the    hour 

of  in  the  noon  of  tho 

day  aforesaid,  there  being  no  person 
in  said  office  at  the  time  of  such  serv- 
ice.    2  Abb.  Forms  690. 

C.  Afjiihivit    of   Service   on    a   Party, 

U'lurc    the    Paper    is    Left     at 

lir.sidcnrc. 
(As   in   I,  A,   to  the   *,  continuing): 
by  leaving  the  said  paper  at   hin  ri'."*!- 

dence.    No.    strool. 

between  the  hours  of  six  in  the  morn- 
ing and  nine  in  the  evening,  towit,  nl 

about  o'clock,   witii   a   pcraon 

of  suitable  age  and  discretion,  namely 
(a  woman  who  repre.sentod  her«rlf  fo 
be  the  wife  of  the  defendant).  2  Abb. 
Forms  689. 

D.  Affhlavit  of  Service  by  Mnil. 
(As   in    I,   V,   to   the   •,   and    then    n» 

follows):  And  ('i-jionont  further  f.iys 
that  such  service  wa.s  made  by  rare 
fully  enclosing  the  said  declaration  and 
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notice  in  a  ■wrapper,  ami  puttiii*:;  tlio 
same  into  the  postotUce  in  the  town  (or 

city,  etc.)   of  ,  directed  to  the 

said    G.    II.,    esquire,   attorney  for    the 

said   defendant,    at    ,    in    the 

county  of  ,  that  beinff  the  res- 
idence of  the  said  attorney,  and  payin;^ 
the  posta<;e  thereon.  (Tonclude  as  in 
I,   F.)      Burr.   App.    10,   §19. 

E.  Affidavit,  Where  the  Servtee  is  the 

Foundation   for  Proceeding  for 

Contempt. 
(Add  to  I,  A,  if  the  paper  served 
was  a  judtje's  order):  and  at  the  same 
time  deponent  exhibited  to  him  the 
original  of  said  order,  with  the  signa- 
ture   of   Mr.    Justice   ,    aflixcd 

thereto.  (Or,  if  the  paper  was  an  or- 
der of  court,  say:  a  true  copy  of  said 
order,  duly  certified  at  the  foot  thereof 
by  C.  L.,  clerk  of  this  court,  or  of  the 

county  of  ,  ,  in  wliose 

office  said  order  has  been  duly  entei'ed.) 
2  Abb.  Forms  690. 

F.  Affidavit  of  Service  of  Declaration 

on  Attorney. 
E.    F.,    attorney    for   the   plaintiff   in 

this  cause  (or  I.  J.,  of ,  student 

at  law,  or  clerk  to  E.  F.,  etc.),  being 
duly  sworn,  deposes   and  says  that  on 

the  day  of  last    (or 

instant)  he  served  G.  H.,  esquire,  the 
attorney  for  the  defendant  in  this 
cause,  with  a  copy  of  the  declaration 
filed  in  this  cause,  together  with  a  no- 
tice thereon  endorsed,  directed  to  the 
said  attorney,  requiring  the  said  de- 
fendant to  plead  to  the  said  declaration 
in  twenty  days  after  service  of  a  copy 
thereof,  and  of  said  notice,  or  judg- 
ment.* And  this  deponent  further  says 
that  he  served  the  said  copy  and  no- 
tice by  delivering  the  same  to  the  said 
G.  H.  in  person  (or  by  delivering  the 
same  to  a  clerk  of  the  said  G.  H  in  the 
office  of  the  said  G.  H.;  or  by  leaving 
the  same  in  a  conspicuous  place  in  the 
office  of  the  said  G.  H.  during  office 
hours,  no  person  being  present  therein). 
And  further  says  not.  Burr.  App.  10, 
§18. 

G.  Affidavit  of  Service  of  Declaration 

on  Party. 
E.  F.,  attorney  for  the  plaintiff  in 
this  cause  (or  as  in  I,  F),  being  duly 
sworn,  deposes  and  says  that  on,  etc. 
Cas  in  I,  F),  he  served  C.  D.,  the  de- 
fendant in  this  cause  (or  C.  D.  and 
I.  J.,  the  defendants  in  this  cause), 
with  a  copy  of  the  declaration  filed 
therein,  together  with   a  notice  thereon 


endorsed,  direct rd  to  the  said  defend- 
ant (or  defendants),  requiring  tlie  said 
defendant  (or  defendants)  to  plead  to 
the  said  declaration  in  twenty  days 
after  service  of  a  copy  tiiereof,  and 
of  said  notice,  or  judgment.  And  tliis 
deponent  further  says  that  he  served 
the  said  copy  of  said  declaration,  and 
tlie  said  notice,  by  delivoring  the  same 
to  tlio  said  defendant  (or  to  each  of 
the  said  defendants)  in  person.  And 
further  says  not.    Burr.  App.  11,  §21. 

H.  Affidavit  of  Service  of  Demurrer, 
Flea,  Replication  or  Other 
Pleading. 

I.    J.,    of   ,   student    at    law 

(or  as  the  party  may  be),  being  duly 
sworn,    deposes    and   says    that    on    the 

day  of  last  (or  in- 
stant) he  served  upon ,  esquire, 

attorney  for  the  defendant  (or  plain- 
tiff) in  this  cause,  a  copy  of  the  de- 
murrer (or  plea,  or  rejdication.  or  what- 
ever the  pleading  may  be),  filed  in  this 
cause,  with  a  notice  thereon  endorsed, 
requiring  the  said  defendant  (or  plain- 
tiff) to  join  in  said  demurrer  (or  to 
reply  to  said  plea,  or  to  rejoin  to  said 
replication,  or  otherwise,  according  to 
the  notice)  in  twenty  days  after  serv- 
ice of  a  copy  thereof,  and  of  said  no- 
tice, or  judgment.  And  that  such  serv- 
ice   was    made   by    delivering   the    said 

copy   and    notice   to   the   said 

personally    (or    whatever   the   mode    of 

service  may  have  been,  as  in ). 

And  further  says  not.  Burr.  App.  11, 
§22. 

I.     Affidavit  of  Service  of  Notice. 

I.  J.,  student  at  law  (or  otherwise, 
as  the  case  may  be),  being  duly  sworn, 
says    that    on     the     flay     of 

last    (or    instant)    he    served 

esquire,    attorney    for 


upon    ,         ,        , 

the  defendant  (or  plaintiff)  in  thig 
cause,  a  notice  in  writing,  whereof  the 
annexed  (or  the  within)  is  a  true  copy 
(or  if  no  copy  has  been  preserved, 
recite  the  notice  according  to  its  tenor), 
by    delivering    the    same    to    the     said 

personally    (or  to  a  clerk  in 

the  office  of  the  said ,  or  other- 
wise, according  to  the  mode  of  service 

as  in  .     Tf   any   other   papers 

were  served  with  the  notice,  the  affi- 
davit should  refer  to  them).  Burr.  App. 
12,  §2.5. 

J.     Affidavit    of    Service    of    Judge's 
Order. 

E.   F.,   attorney   for  the  plaintiff   (or 
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defendant)  in  this  cause  (or  as  the  case 
may  be),  being  duly  sworn,  says  that 
on  the  day  of  in- 
stant, he  served  a  copy  of  the  original 
order  hereto  annexed  upon  (the  party 
served),    by    delivering     a     true     copy 

thereof    to   the   said   ,   and    at 

the  same  time  showing  the  original  or- 
der. And  further  says  not.  Burr.  App. 
12,  §23. 

K.  Affidavit  of  Service  of  isotice  of 
Motion. 

I,  Henry  Walker,  of  ,  clerk 

to   ,    solicitors    for   the    above 

named  plaintiff,  make  oath  and  say  that 

I  did  on  the  day  of  , 

instant,    serve    Mr.    ,     who     is 

solicitor  of  the  above  named  defend- 
ants (or  Mr.  and  ^Ir.  . 

who  are   solicitors  respectively  for  the 

above  named  defendants,  and 

),    with    a    notice    in    writing, 

purporting  that  this  honorable  court 
would     be     moved     before     his     honor 

,     on     the     day     of 

,  then  next,  or  so  soon  after  as 

counsel  could  be  heard,  that,  etc.  (here 
set  forth  the  notice),  by  delivering  to 
and   leaving   with   a   clerk    of   the  said 

Mr.  ,  at  his  ofTice  in  , 

a  true  copy  of  such  notice  (or  in  case 
there  should  be  more  than  one  solicitor, 
then  add:  and  also  by  delivering  and 
leaving   with   a   clerk    of   the   said   Mr. 

,    at    his   office   in  ,    a 

true  copy  of  such  notice).  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2176. 

L.  Affidavit  of  Personal  Service  of 
Bill. 

On,     etc.,     I     personally    served    the 

above   namod   defendant  with 

a  printed  bill  of  complaint,  filed  in  the 

above  cause,  at  the office,  on, 

etc.,  having  an  indorsement  thereon  in 

the    form    prescribed    by   ,    by 

delivering  to  and  leaving  with  the  said 

defendant  ,  at ,  in  the 

county  of ,  a  printed   cojiy   of 

such  "bill  with  such  indorsement  tlierc- 
on  as  aforesaid,  which  said  printed 
copy    was    stamped     with     the     proper 

stamp  of  ofTice.  indicating  the 

filing  of  such  bill  and  the  date  of  the 
filing  thereof.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  cd.)  2177. 

IL     Orders. 

A.  Onlrr  for  Srrvirc  of  Bill  on  De- 
fnidnnt    Out    nf   Jurijiflirtion. 

Upon  motion  this  day  made  unto  this 
court    bv    ,     counnol     for     the 


plaintiff,  it  was  alleged  that  the  plain- 
tiff has  exhibited  his  bill  in  this  court, 
against  the  defendants  A.  B.,  etc.,  and 
that  they  reside  at  Naples,  and  that 
the  defendant  C.  D.  resides  at  Pesth; 
it  was  therefore  prayed  that  the  plain- 
tiff may  be  at  liberty  to  serve  a  copy 
of  the  (printed)  bill  filed  in  this  cause, 
and  the  indorsement  thereon,  on  the 
defendants  A.  B.,  etc.,  at  Naples  or 
elsewhere,  and  on  the  defendant  at 
Pesth  or  elsewhere  in  Hungary;  and 
the  time  within  which  the  said  defend- 
ants A.  B.,  etc.,  are  to  appear  to  the 
said  bill  is  to  be  fourteen  days  after 
such  service,  and  the  time  within  which 
the  said  last  mentioned  defendant  C.  D. 
is  to  appear  to  the  said  bill  is  to  bo 
eighteen  davs  after  such  service.  8 
Dan.  Ch.  ri.'&  Pr.  (Perkins'  ed.)  2363; 
Tripp's  Forms  117. 

B.  Order  for  Sub.itituted  Service  of 
Decree  or  Order. 

"Whereas  by  the  decree  (or  order) 
dated,  etc.,  it  was  ordered  (recite  so 
much  of  the  decree  or  order  as  is  re- 
quired to  be  ])erformed):  Now,  upon 
motion,  etc.,  who  alleged  (state  from 
aflidavit  to  the  effect),  that  the  plaintiff 
hath  been  unable  to  serve  the  defend- 
ant A.  with  the  said  decree  (or  order), 
altiiough  due  diligence  hath  been  used 
for  that  purpose,  us  l)y  the  aflidavit  ot 
B.,  filed,  etc.,  appears;  and  upon  read- 
ing tlie  said  decree  (or  order),  and 
aflidavit,  this  court  doth  order  that 
service   of   the    said   decree    (or   order) 

dated,  etc.,  upon  —,  at  

(or  upon  A.  H.,  C  D.,  and  E.  P.,  mem- 
bers of  the  firm  of  Messrs.  B..  D.  &  F., 

of    ,     or    one     of     them),     l>o 

deemed  good  service  on  the  defendant 
A.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  cd.) 
2.1.-)7;  2  Seton  Dec.  (Kng.  ed.,  1862) 
1212. 

III.  Admission   of   Service. 

I    ndinit     (<lne    .•imi)     personal    Rorvico 

of  the  within  upon  mo.  mndo 

tiiis  day  of  ,  18 — .     2 

Abb.  Forms  6ni." 

IV.  Affldavlta  for  Publicatlon. 

A.  AlJidnrit  inirrr  Pifciidant  ia  a 
Fnrrifin    Corporation. 

A.  B.,  plaintiff  above  nnmod,  being 
duly  flworn,  nnvH: 

I.  That  n  rnunn  of  notion  exl«l«  In 
hif  fnvor  againut  the  defendnnfn  nbove 
named,  tho  j{round«  of  which  nr«»  ni 
follows  (hero  briefly  »<t.Tte  gronndw  of 
action;    or,    where    tho    nppliention     it 
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mado  ou  complaint,  say:  tho  grounds 
of  which  appear  by  tho  sworn  com- 
plaint in  this  action,  luroto  annexed, 
the  statements  contained  in  which  are 
true,  to  the  knowledge  of  the  de- 
ponent).* 

II.      That   the   defendants   are   a  for- 
eign   corjioralion,    created     under     the 

laws   of   the  state   of  ,   having 

their  place   of  business  in 


that  state;  and  no  olliccr  (or  agent)  of 
said  defendant  upon  whom  service  of 
summons  c.in  by  law  be  made  can  after 
due  diligence  be  found  within  this 
state,  although  the  deponent  has  made 
inquiry    (stating   what). 

III.  That  the  president  of  said  cor- 
poration (or  other  oilicer  proposed  to 
be  served  by  mail)  is  M.  N.,  who  re- 
sides at  . 

IV.  That  the  defendants  have  prop- 
erty witliin  this  state,  at  ,  con- 
sisting of   (describe  property). 

V.  That  the  cause  of  action  against 
said  defendants  arose  in  this  state,  as 
appears  by  the  foregoing  statements 
(or  the  annexed  complaint).  1  Abb. 
Forms  85. 

A'ofe.— Test  every  affidavit  herein  set 
out  by  the  latest  'statute  of  the  state 
where  used. 

B.     Affidavit    Where    Defendant    is    a 

Non-Eesident. 

(As  in  I,  A,  to  the  *.) 

II.  That  the  defendant  is  not  a 
resident  of  this  state,  but  resides  in 
the   city   of  ,   in    the    state   of 


O. 


,   as   deponent   is   informed   by 

P..    the    agent    and    business    corre- 


spondent in  this  city  of  said  defendant; 
and  that  said  defendant  cannot  after 
due    diligence    be    found     within     this 

state,    he    now    being   at    (or 

otherwise  state  grounds  of  belief). 

III.  That  the  said  defendant  has 
property  in  this  state,  as  this  deponent 
is  informed  and  believes,  to-wit,  a  farm 

in    ,    occupied    by   one    M.    N., 

who  has  informed  this  deponent  that 
he  jiaid  rent  therefor  to  the  said  Y.  Z., 
who  was  the  owner;  and  the  said  de- 
fendant has  recently  purchased  goods 
in  the  city  of  .,  as  this  de- 
ponent is  informed  by  said  M.  >'.,  %vhich 
goods  arc  in  the  hands  of  one  E.  F., 
as  the  agent  of  the  said  defendant,  and 
said  E.  F.  is  engaged  in  selling  the 
same  as  the  property  of  the  said  de- 
fendant.    1    Abb.  Forms  90. 


C.  Affidavit  Where  Dvfrndant  is  a 
Vropir  riirlij  to  an  Action  Re- 
apcclinu    iSpcci/ic    I^roprrty. 

A.    B.,    plaintilV   above    named,  "being 
duly  sworn,  .says: 

I.      That    this    action    is    brought    (o 
foreclose    a    mortgage     «iade     on     tlio 

(lay  of ,  by  the  above 

named  defendant  W.  X.,  to  this  plain- 
till"    to    secure    his   bond    of   even    date, 

conditioned  for  the  payment  of 

dollars  on  certain  real  property  in  this 
state,  consisting  of  a  farm  of  about 
twenty  acres,  more  or  less,  in  the  town 
of  Rye,  Wiestchester  county.  That  the 
defendant  Y.  Z.  has,  or  claims  to  have, 
some  lien  on  or  interest  in  said  farm 
which  accrued  subsequent  to  said  mort- 
gage, and  that  a  part  of  the  relief 
wliich  this  pkintiff  demands  in  this 
action  is  to  exclude  said  defendant 
from  any  lien  or  interest  in  said  prop- 
erty, and  that  said  defendant  Y.  Z. 
is  therefore,  as  he  is  advised,  a  proper 
party  to  this  action. 

II.  That  said  Y.  Z.  cannot  after  due 
diligence  be  found  within  this  state. 
(Here  allege  what  efforts  have  been 
made  to  find  him,  and,  if  he  is  a  non- 
resident, state  that  fact.  See  other 
forms.)     1   Abb.  Forms  92. 

D.     Aflidavit    Where     Action    is    for 

Divorce. 
A.   B.,   plaintiff  above   named,  being 
duly  sworn,  says: 

I.  That  this  action  is  brought  for 
divorce  in  one  of  the  cases  prescribed 
by  law,  and  that  a  cause  of  action 
therefor  exists  in  her  favor  against  the 
defendant  above  named,  the  grounds 
of  which  appear  by  the  sworn  complaint 
in  this  action  hereto  annexed,  the  state- 
ments contained  in  which  are  true  (or 
the  grounds  of  which  are  as  follows: 
here  state  grounds  of  action  showing 
that  the  case  is  within  the  statute  of 
divorces). 

II.  That  the  defendant  cannot  be 
found  within  this  state,  although  dili- 
gent effort  to  find  him  and  serve  upon 
him  the  summons  herein  has  been  made. 
(State  what  effort,  and  if  ho  is  a  resi- 
dent of  another  state,  allege  such  resi- 
dence.) 

III.  (State  his  residence,  if  not  be- 
fore stated,  or  plaintiff's  ignorance  of 
it,  as  in  I,  B.)     1  Abb.  Forms  93. 

E.     Affidavit    in    Case     of     Unknown 

Ou:ners. 
A.   Y',.,  the  plaintiff  in  the  above  en- 
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titled  action,  being  duly  sworn,  says, 
tiiat  this  action  is  brought  for  the  par- 
tition of  certain  real  property  situated 

in  the  state  of  ,  in  the  county 

of  ,  in  which  county  the  place 

of  trial  is  laid,  and  of  which  real  estate 
the  plaintiff  and  defendant  (except  the 
defendant  M.  N.,  who  has  only  a  life 
estate  in  an  undivided  part  thereof) 
are  seized  in  fee  simple  as  tenants  in 
common.*  That  U.  V..  who  was  also  a 
tenant  in  common,  died,  as  this  de- 
ponent is  informed  and  believes,  in  the 
year  18 — .  That  the  names  and  resi- 
dences of  his  widow  and  heirs-at-law 
are  unknown  to  the  plaintiff,  and  can- 
not, although  he  has  made  diligent  in- 
quiries for  that  purpose  (state  what), 
be   ascertained.     That  their  interest   in 

the  premises  is  an   undivided 

part,  being  the  share  to  which  the  de- 
fendant U.  V.  if  living  would  have 
been  entitled.     1  Abb.  Forms  94. 

F.  Afidavit    for   Order   for   Appear- 

ance of  a  Resident  Whose  Place 
of  Hesidencc  Cannot  Be  Ascer- 
tained. 

(As  in  I,  E,  to  the  ".) 

That  the  last  known  place  of  resi- 
dence of  W,  X.,  one  of  the  above  named 
defendants,   was   within    this   state,    to- 

wit,  at  ;   but  that  he  removed 

thence    on   or   about   ,    and    his 

residence  at  this  time  cannot,  on  due 
inquiry,  be  ascertained  by  the  plaintiff 
or  Ills  attorney,  altliough  they  have 
diligently  made  such  inquiry  (here  state 
briefly  what  inquiry  has  been  made, 
e.  g.,'  as  follows:  Although  they  have 
made  inquiries  of  his  former  neigh- 
bors   and    acquaintances    at    . 

his  last  known   place  of  residence,  and 

of  his  father,  who  resides  at  , 

and  his  brother,  who  resides  at 
).     1   Abb.  Forms  9o. 

G.  Affidavit   Whrre  Defendant  Keeps 

Himself  Concealed. 

(As  in  I,  A,  to  the  *.) 

II.  That  the  defendant  is  a  resi- 
dent of  this  state,  to-wit,  of  . 

but  cannot  after  due  diligence  b?  found 
within  the  st;ifr.  That  a  summons  in 
this  action  has  been  made  out,  a  copy 
whereof  is  hereto  ann<'xed,  ;ind  due 
diligence  has  been  used  to  effect  its 
service  (hero  state  what,  or  annrx 
proof).  That  as  this  dej.oneiit  brlievps 
the  defendant  keeps   himself  concealed 


within  this  state,  with  intent  to  de- 
fraud his  creditors  (or  with  intent  to 
avoid  the  service  of  summons,  or  both); 
and  that  the  grounds  of  his  belief  are 
as  follows  (setting  them  out  in  detail). 
1  Abb.  Forms  89, 

H.     Affidavit    Where    Defendant    Hax 
Departed    From    State    To    De- 
fraud   Creditors,    or    lo    Avoid 
Service. 
(As  in  I,   A,  to  the   *.) 
II.     That  the  defendant  is  a  resident 

of   this   state,   to-wit,   of  ,   but 

cannot  after  due  diligence  be  found 
within  the  state.  That  a  summons  in 
this  action  has  been  made  out,  a  copy 
whereof  is  hereto  annexed,  and  due 
diligence  has  been  used  to  effect  its 
service  (here  state  what  effort  lias  been 
made;  or  annex  and  refer  to  return  ot 
oflicer  or  affidavit  of  other  person  at- 
tempting to  make  service).  That  as 
this  deponent  believes  the  defendant 
has      departed      from      this      state      to 

,  in  the  state  of ,  with 

intent  to  defraud  his  creditors  (or  with 
intent  to  avoid  the  service  of  summons, 
or  both),  and  the  grounds  of  his  bclioi 
are  as  follows  (here  set  out  in  detail 
the  facts  and  circumstances  which  show 
that  the  defendant  has  done  so).  1 
Abb.  Forms  88. 

I.  Affidavit  To  Obtain  Order  of  Pub- 
liration  Wlurt  Defendant  is  a 
Non-Rcsidint. 

G.  B.,  of  Saratog.i  Springs,  in  said 
county,  being  duly  sworn,  saith,  that 
he  is  a  clerk  in  the  ollice  of  (or  that 
he  is)  the  complainant  's  solicitor  in 
this  cause;  that  a  subpoena  to  np]tear 
and  answer  has  been  duly  issued  out 
of  and  under  the  seal  of  this  court, 
directed  to  tlie  defendant  C.  D.,  but 
tlio  same  could  not  be  served  upon 
the  said  defendant  by  reason  of  *  hi» 
absence  from  this  state;  and  that  thin 
deponent   has   been    informed   by   8.   T., 

of ,  in  the  county  of  , 

that  the  said  defendant  C.  D.  is  a  non- 
resident of  tiiis  htati*.  and  that  he  re- 
sides in  the  stntp  of  Illinoiit;  and  that 
the  said  C.  D.  never  was  a  rp!<idcnt  of 
this  state  (or  that  tlie  said  defendant 'n 
last    place    of    residence    in    tliis    >la!« 

was    at    in     the     county     ot 

-);    which    information    thif    de 


ponrnt    belicvee    to    be    true.      2    IJarb. 
Ch.  Pr.  398. 
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J.  Affidavit  To  Ohtnin  an  Ortlrr  of 
Publication  ll'hcre  Defendant 
Eeside.i  in  This  State  But  in 
Absent  Therefrom,  or  From  Tfis 
Flare  of  Ecsidence,  or  is  Con- 
eealed. 
G.  B.,  of  Saratofja  Springs,  in  said 
county,  boingj  duly  sworn,  saith  that  he 
is  a  clerk  in  the  oflice  of  (or  that  he 
is)  the  complainant's  solicitor  in  this 
cause;  that  a  subpoena  t^.  api>ear  and 
answer  has  been  duly  issued  out  of  and 
under  the  seal  of  this  court,  directed 
to  the  defendant  C.  D.,  but  that  the 
same  could  not  be  served  upon  the 
said  defendant  by  reason  of  the  ab- 
sence of  the  said  C.  D.  from  (or  the 
concealment  of  the  said  C.  D.  within) 
this  state  (or  the  continued  absence 
of  the  said  C.  D.  from  his  place  of 
residence).  And  this  deponent  further 
says  that  the  said  defendant  is  an  act- 
ual resident  of  this  state,  and  that  he 
resides  at  Troy,  in  the  count}^  of  Kens- 
selaer,  where  he  has  a  family  (or  where 
he  boards  with  C.  M.).  And  that  (this 
deponent  is  informed  by  T.  F.,  of  Troy 
aforesaid,  and  believes  that)  the  said 
C.  D.  left  his  said  residence  about  the 
1st  of  July  last,  to  go  to  Washington, 
and  has  not  j'et  returned,  and  is  not 
expected  to  return  until  about  the  l&t 
day  of  June  next.  2  Barb.  Ch,  Pr. 
396. 

K.     Affidavit     To     Obtain     Order    of 
Publication    JFhere  Defendant's 
Last  Known  Place  of  Residence 
Was    in    This    State,    But     His 
Present  Place  of  Residence  Can- 
not  Be   Ascertained. 
(As  in  I,  T,  to  the  *)  this  deponent's 
not  being  able  to  ascertain,  on  diligent 
inquiry,  the  present  place  of  residence 
of    the    said    defendant.      And   this    de- 
ponent   further    saith     that      the     last 
known    place   of   residence    of   the    said 
C.   D.   was  in   this  state,  to-wit,  in  the 
city    of    Albany,    which    place    he    left 

about  years  ago,  since  which 

time  this  deponent  has  not  been  able 
to  obtain  any  information  as  to  his 
residence,  although  he  has  made  in- 
quiries of  the  former  neighbors  and 
acquaintances  of  the  said  C.  D.  and 
such  of  his  known  relatives  as  would 
he  likely  to  be  knowing  to  his  present 
place  of  residence.  2  Barb.  Ch.  Pr. 
397. 


\ 


V.     Orders  for  Publication. 

A.  Order  of  the  Court  for  the  Pub- 
lication of  the  Summons  Where 
the  Defendant  Is  a  Foreign 
Corporation. 

Tt  appearing  to  the  satisfaction  of 
the  court  by  the  annexed  aflidavit  (and 
complaint)  that  *  the  defendants  are 
a  foreign  corporation,  and  that  a  cause 
of  action  exists  against  them  in  favor 
of  the  above  named  plaintiff;  that  the 
defendants  have  property  within  this 
state  (or  that  the  cause  of  action  arose 
within  this  state,  and  that  no  ofliccr 
(or  agent)  of  the  defendants  can  with 
due  diligence  be  found  within  the 
state,  on  whom  service  of  process  can 
be  made  according  to  law;  and  that 
the  president  (or  other  officer,  etc.)  of 
said  corporation  is  M.  N.,  and  resides 
at :t  on  motion  of  Q.  R.,  plain- 
tiff's counsel. 

Ordered  that  the  summons  herein,  a 
copy  whereof  is  hereto  annexed,  be 
served  by  publication  of  the  same  in 
two  newspapers  as  follows:  in  the 
,    published    in    ,    and 


in  the  ,  published  in 

once  in  each  week  for  (six)  weeks;  and 
that  a  copy  of  the  summons  and  com- 
plaint bo  forthwith  deposited  in  the 
postoffice,  directed  to  the  president  of 
the  defendants  at  his  said  place  of  resi- 
dence, and  the  postage  paid  thereon. 
1   Abb'.  Forms  87. 

B.  Order  Where  Defendant  Has  De- 
parted or  Conceals  Himself. 

(As  in  II,  A,  to  the  *) ;  that  a  cause 
of  action  exists  against  the  defendant 
Y.  Z.,  in  favor  of  the  above  named 
plaintiff;  but  that  the  said  defendant 
cannot  after  due  diligence  be  found 
within  this  state,  he  having  departed 
therefrom  (or  he  keeping  himself  con- 
cealed within  this  state),  with  intent 
to  defraud  his  creditors  (or  with  intent 
to  avoid  the  service  of  summons,  or 
both),  and  that  the  defendant's  resi- 
dence  is   at   (or   is   unknown, 

and  cannot  with  due  diligence  be  ascer- 
tained) ;t  on  motion  of  Q.  R.,  plaintiff's 
counsel. 

Ordered  that  the  summons  herein,  a 
copy  whereof  is  hereto  annexed,  be 
served  by  publication  of  the  same  in 
two  newspapers  as  follows:  in  the 
■,  published  in  ,  and  in 


the 


published    in 


once   in   each   week    for   (six)    weeks   § 
(and    where    the    residence    is    known, 
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add) :  and  that  a  copy  of  the  summons 
and  complaint  be  forthwith  deposited 
in  the  postoffice,  directed  to  said  de- 
fendant at  his  said  place  of  residence, 
and  the  postage  paid.  1  Abb.  Forms 
89. 

C.  Order  for  Publicatian   Where  De- 

fendant is  Non-Eesident. 
(As  in  II,  A,  to  the  *,  and  then  con- 
tinue) :  a  cause  of  action  exists  against 
the  defendant  Y.  Z.,  in  favor  of  the 
above  named  plaintiff,  and  that  the 
■defendant    is    not    a    resident    of    this 

state,   but    resides   in   .    in   the 

state  of  (or  and  that  his  resi- 
dence is  not  known  and  cannot  with 
due  diligence  be  ascertained),  and  that 
defendant  cannot  after  due  diligence 
be  found  within  this  state,  but  that 
he  has  property  within  this  state  (con- 
tinue as  in  II,  B,  from  the  t).  1  Abb. 
Forms  91. 

D.  Order    Where    Action    Relates    to 

Specific  Froperty. 
(As  in  II,  A,  to  the  *,  and  continue): 
that   the   defendant   Y.   Z.   cannot   after 
due    diligence    be    found     within     this 

state,  and  that  he  resides  at  , 

in   the   state   of  (or   that    liis 

residence  is  not  known,  and  cannot 
with  reasonable  diligence  be  ascertained 
by  the  plaintiff),  that  he  is  a  proper 
party  to  this  action,  which  relates  to 
real  property  within  this  state,  in  which 
real  property  the  said  defendant  Y.  Z. 
has  (or  claims)  an  interest  (or  lien), 
and  that  the  relief  demanded  by  the 
plaintiff  consists  partly  in  excluding 
the  said  defendant  from  any  lien  on 
(or  interest  in)  said  property.  (Con- 
tinue as  in  II,  B,  from  the  t-)  1  Abb 
Forms  93. 

E.  Order  Where  Action    Is    for    Di- 

vorce. 
(As  in  II,  A,  to  the  *,  and  continue): 
that  this  action  is  brought  for  a  divorce 
in  one  of  the  cases  prescribed  by  law, 
and  that  the  defendant  cannot  be  found 
within    this    state    after    due   diligence, 

and    that    he    resides    at    ,    in 

the  state  of (or  that  his  resi- 
dence is  not  known,  and  cannot  with 
reasonable  diligence  be  ascertained  by 
the  plaintiff).  (C'ontinue  as  in  IF,  li, 
from  the  |.)     1  Abb.  Forms  94. 

F.  Order  for  Puhlicafion   Whrrr  Tim- 

idcnrc  of  a  Resident  Cannot  Jif. 

Ascertain  rd. 
(As  in   TI.  A,  to  the   •.) 
That    the    last    known    place    of   resi- 


dence of  the  defendant  Y.  Z.  was  in 
this  state;  but  that  his  residence  at 
this  time  cannot,  on  due  inquiry,  be 
ascertained;  on  motion  of  Q.  R.,  coun- 
sel  for   the  plaintiff. 

Ordered  (continue  as  in  II,  B,  from 
the  t  to  the  §,  directing  the  publica- 
tion, however,  to  be  for  [three] 
months.)      1  Abb.  Forms  95. 

G.  Order  in  Case  of  Unknown  Own- 
ers. 

(As  in  IT.  A,  to  the  *,  and  continue): 
that  this  action  is  brought  for  the  par- 
tition of  real  estate,  situate  in  . 

And  that  there  are  certain  persons,  to- 
wit,  the  widow  and  heirs-at-law  of  U. 
v.,  deceased,  who  have  an  interest  as 
tenants  in  common  in  said  premises, 
and  whose  names  and  residences  are 
unknown,  and  cannot  with  diligence 
be  ascertained;  on  motion  of  Q.  R., 
plaintiff's  counsel,  ordered  that  the 
summons  herein,  a  copy  whereof  is 
hereto  annexed,  be  served  on  such  un- 
known owners  by  publication  for  (six) 
weeks,  once  in  each  week  successively, 

in  the  state  paper,  to-wit,  the  , 

published  at  ,  and  also  in  the 

-,   a    newspaper    printed    in    the 


county  of  (that  in  which  the  land  lies). 
1    Abb.   Forms  9o. 

H.  Order  of  Publication  for  Absent, 
Concealed  or  Non-Rcsident  De- 
fendant. 

It  satisfactorily  appearing  to  this 
court  that  the  defendant  C.  D.  is  a 
non-resident  of  this  state  (or  is  a  resi- 
dent of  this  state,  but  is  now  absent 
therefrom;  or  from  his  place  of  resi- 
dence; or  is  conce:iled  within  the  name 
for  the  purpose  of  avoiding  the  service 
of  process;  or  that  the  Inst  known 
place  of  residence  of  the  defendant 
C.  D.  was  in  this  state,  but  tli:it  liis 
present  place  of  residence  cannot  bo 
ascertained),  on  motion  of  Mr.  N.,  of 
counsel  for  complainant,  it  is  ordered 
that  the  said  defendant  <'.  D.  cause  hid 
appearance  in   thi«  cnuse  to  be  entrred 

^.jtjiin   months  from    the  date 

of  this  order;  and  that  in  case  of  h'\n 
appearance  lie  cause  his  answer  to  the 
complainant's  hill  to  be  filed,  and  a 
copy  thereof  to  be  Bcrved  on  the  com- 
plainant's solicitor,  within  (forty) 
days  after  service  of  n  copy  of  said 
bill  and  notice  of  this  order,  and  in 
def.'iiilt  thereof,  that  the  nnU\  bill  b« 
taken  as  confessed  bv  the  «nid  defend- 
ant C.  D.  And  it  ix  further  ordered 
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tliat  witliin  twoiify  tlays,  tlio  said  coni- 
jduiiiaiit  cnuso  a  imtifo  of  tliis  onlrr 
to  bo  piihlislu'd  in  tlie  stati'  pajior  aiiil 
in  tlH>  Saratofja  Sentinel;  and  t  liat  the 
said  ]iulilii'ati<)n  bo  oontinued  in  oacli 
of  tlio  said  papers  at  least  onoe  in 
each  week,  for  (three)  weeks  iu  suc- 
cession; or  that  ho  cause  a  copy  of  tliis 
order  to  be  personally  served  on  the 
said  defendant  C.  D.,  at  least  twenty 
days  before  the  time  above  prescribed 
for   his   appearance.      2    Barb.    Ch.    I'r. 

3y8. 

L  Order  for  Publication  of  Notice 
of  Attaclimcnt  Against  a  Non- 
Besiiicnt   Debtor. 

Before  (the  officer  issuing  the  attach- 
ment). 
In  the  matter  of  the  attachment  against 

the   estate    of    C.    D.,    a    non-resident 

debtor. 

Ordered  that  notice  according  to  the 
provisions  of  the  statute  against  ab- 
sconding, concealed  and  non-resident 
debtors,  be  published  once  a  week  for 
nine  months  in  the  state  paper,  and 
in  the  newspaper  jirinted  in  the  county 

of  ,  entitled  the   (name  of  the 

newspaper),  that  an  attachment  has  is- 
sued against  the  estate  of  ('.  T).,  a  non- 
resident debtor;  and  that  the  same  will 
be  sold  for  the  payment  of  his  debts, 
unless  he  appear  and  discharge  such 
attachment  according  to  law,  within 
(nine  months)  from  the  first  publica- 
tion of  such  notice;  and  that  the  pay- 
ment of  any  debts  due  to  him  by  resi- 
dents of  this  state,  and  the  delivery 
to  him,  or  for  his  use,  of  any  property 
within  this  state,  belonging  to  him, 
and  the  transfer  of  any  such  property 
by  him,  are  forbidden  by  law  and  arc 
void.  Dated,  etc.  Burr.  App.  543, 
§1072a. 

J.     Order    for   Publication    of   Notice 
of      Attachment      Against     Ab- 
sconding  Debtor. 
Before    (the   ollicer   issuing   the    attach- 
ment).    In  the  matter  of  the  attach- 
ment   against    the    estate,    real    and 
personal,    of    C.    D.,    an    absconding 
or  concealed   debtor. 
Ordered  tliat  notice,  according  to  the 
provisions    of    the    statute    authorizing 
attachments    against    absconding,    con- 
cealed   and    non-resident      debtors,     be 
published  once  a  week  for  three  months 
in    the    state    paper    and    in    the    news- 
paper y>rinted  in  the  county  of 


entitled   the   (name   of  the   newspaper). 


tliat  an  attachment  has  issued  against 
the  estate  of  ('.   1>.,  now  or  lalo  .'i   resi 

dent     of    ,    an    absconding     or 

concealed  debtor,  and  that  the  same 
will  be  sold  for  the  payment  of  his 
debts,  unless  he  ajipear  and  discharge 
sucli  attachment  according  to  law, 
within  (three  months)  from  the  first 
publication  of  such  notice;  and  that  tlie 
jiayment  of  any  debts  due  to  him,  and 
the  delivery  to  him  or  for  his  use  of 
any  property  belonging  to  him,  and 
the  transfer  of  any  property  by  him, 
for  any  purj>ose  whatever,  are  for- 
bidden   by    law    and    are    void.      Dated 

this    day    of    ,    lS4ti. 

(Officer's    signature.) 
Burr.   App.   543,    §1072. 

VI.     Notices  for  Publication. 

A,     Notice  To  Be  Appended  To  Sum- 
vions   When   Published. 
To  the  defendant  Y.  Z. 

Take  notice  that  the  complaint  in 
this  action  (together  with  the  sum- 
mons, of  which  the  foregoing  is  a  copy) 
was   filed   in   the   office   of  the   clerk   of 

the  court,  at  ,  in  the 

in    the    stale    of 
day     of 


county    of 


on     the 


(Signature  and  address  of  attorney.) 

1  Abb.  Forms  81. 

Note. — In  some  .jurisdictions  a  brief 
statement  of  the  object  of  the  action 
must  be  contained  in  the  summons. 

B.  Notice  for  Publication  of  Atlacfi- 
ment  Against  Non-Resident 
Debtor. 

By  order  of  (the  officer  issuing  the 
attachment). 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  statute  authoriz- 
ing attachments  against  absconding, 
concealed  and  non-resident  debtors, 
that  an  attachment  has  issued  against 
the  estate  of  C.  D.  as  a  non-resident 
debtor,  and  that  the  same  will  be  sold 
for  the  payment  of  his  debts,  unless 
he  appear  and  discharge  such  attach- 
ment, according  to  law,  within  nine 
months  from  the  first  publication  of 
this  notice;  and  that  the  payment  of 
any  debts  due  to  him  by  residents  ot 
this  state,  and  the  delivery  to  him  or 
for  his  use  of  any  property  within  this 
state  belonging  to  him,  and  the  trans- 
fer of  any  such  property  by  him,  are 
forbidden   by  law,  and   are  void. 

Dated  the  day  of  , 

1846. 
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E.   F.,   attorney   for  attaching   creditor. 
Burr.  App.  537,  §in62a. 

C.  Notice  for  Publication  of  Attach- 
ment Against  Absconding  Debt- 
or. 

Bv  order  of  (the  officer  issuing  the 
attachment). 

-Votice  is  hereby  given,  pursuant  to 
the  provisions  of  the  statute  authoriz- 
ing attachments  against  absconding, 
concealed  and  non-resident  debtors,  that 
an  attacliment  has  issued  against  the 
estate  of  C.  D.,  now  or  late  a  resident 

of ,  an  absconding  or  concealed 

debtor,  and  that  the  same  will  be  sold 
for  the  payment  of  his  debts,  unless 
he  appear  and  discharge  such  attach- 
ment, according  to  law,  within  three 
months  from  the  first  publication  of 
this  notice;  and  that  tlie  payment  of 
any  debts  due  to  him.  and  the  delivery 
to  him  or  for  his  use  of  any  property 
belonging  to  him,  and  the  transfer  of 
any  property  by  him,  for  any  ])urpose 
whatever,  are  forbidden  by  law,  and 
are   void. 

Dated  the  dav  of -, 

1846. 

E.   F.,  attorney   for  attaching  creditor. 

Burr.  App.  .')?,(;,   i}()C>2. 

VII.     Proof  of  Publication. 

A.     Printer's  Afflfinvit. 

M.  N.,  being  duly  sworn,  says  that 
he  is  the  printer  (or  the  foreman  of 
flie  printer,  or  the  principal  clerk  of 
the    printer,   or   the   only    clerk    of    the 

printer)    of  the  ,  a   newsjjaper 

published    in    ,    and    that     the 

summons  in  this  action,  with  the  notice 
thereto  aj>pendcd,  copies  whereof  are 
hiTcto  annexed,  were  published  in  s:iiii 
paper  once  in  each  week  for  six  suc- 
cessive weeks  (or  other  time,  according 
to    the    statute),    the    first    publication 

being    on    Monday,    the    day 

of   ,    18—,    and    the    last    upon 


on    the dav   of la>^t 

2  Barb.   ('h.  Pr.  399. 
C.     Affidavit  of  Mailinfj. 
M.   N.,   being   duly   sworn,   savs   that 
he   is   managing   clerk    in    the   office   of 
the   attorney   for   the    plaintiff   in    this 

action;    that    on    the   day   of 

,  IS — ,  he  deposited  a  copv  of 

the  annexed  summons  and  compiaint 
in    this    action     in     the     postoffice     at 

.  directed  to  Y.  Z.,  one  of  the 

defendants  above  named,  (or  who  is 
the  president  of  W.  X.  company,  de- 
fendants   above    named),    at 

his  place  of  residence,  and  prepaid  the 
postage  thereon.     1   Abb.  Forms    M.-. 
VIII.  Proceedings  on  Expiration  of  Time 
for    Appearance    After    Publica- 
tion. 
A.     Petition      for      Appointment      of 
Guardian    ad   Litem    for   an    In- 
fant   After    Publication    of    an 
Order    To   Appear. 
To     the     chancellor     of     the     state     of 


Monday,  the  dav  of  — 

IS—.     1    Abb.  Forms  in». 

B.  .iffidnvit  of  Publication  of  Notice 
of  Order  To  Appear. 

J.    J.,    of   ,    in    said    county, 

being  duly  sworn,  deposes  and  savh: 
That  he  is  the  printer  (or  torcinan, 
or  principal  clerk,  in  the  office  of  the 
printer),  of  the  Saratoga  Sentinel. 
That  a  notice,  of  which  the  annexed 
is  a  copy,  has  been  published  in  said 
paper  once  at  least  in  each  w<ek,  for 
three  weeks  in  succession,  commencing 


Tiu'    petition    of   C.    D.,    of   , 

the  defendant  in   this  suit,  respectfully 

.showeth    that    on   the   day   of 

la.st,    an    order   was    made    in 


this  cause  requiring  the  defendant  C. 
D.,  who  is  an  infant  under  the  age  of 
twenty-one  years,  to  appear  and  answer 
the    bill     of    complaint     in    tiiis    cause, 

within  months  from   the  date 

of  said  order. 

And  your  petitioner  further  shows 
that  vs;iid  order  has  been  duly  published 
as  directed  therein  (as  will  .-ippeiir  from 
the  affidavits  hereto  annexed);  but  that 
the  said  ('.  D.  has  not  appeared,  nor 
caused  a  guardian  ad  litem  to  be  ap- 
pointed to  defend  this  suit;  nor  hatb 
any  application  for  fh;it  purpose  been 
made  by  or  on  behalf  of  said  (\  D., 
to  the  knowledge  or  belief  of  your  peti- 
tioner. 

Your  petitioner  therefore  prays  (lint 
.    of    ,    ;i    solicitor    of 


this  court,  may  he  appointed  the  yunrd- 
i.'in  ad  litem  (tf  the  said  infant  drfntd- 
ant,  to  appear  and  defend  the  inter- 
ests of  said  iiif.'int  in  tliJH  suit.  2 
Barb.  Ch.  I'r.  398. 

B.  Affidarit  of  Defendant 'n  Non- 
App<  araiicr. 

J.  E.,  Hoiicilor  for  the  eoniplnin.'int, 
being  duly  nworn,  depoNeth  nnd  nailh 
that  he  hnx  not  received  any  notic« 
that  an  appearance  has  born  entered 
in   this  cause   by  or  on    behnlf   of  tb* 
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ilefondant  C.  D.,  nor  has  the  appearance 
of  the  said  C.  D.  bt'on  entered  to  the 
knowledge  or  belief  of  this  deponent. 
2  Barb.  Ch.  Pr.  391). 

C.     Orilcr    Tal-in(7    r>ill   as   Confessed, 

and      Ihrcftin;;      a      Ixcfcrcnce, 

After  Puhlication  of  Notice  of 

Order  To  Appear. 

In    chancery.      Before    the    chancellor, 

or  before  the  vice  chancellor,  of  the 

circuit.     State  of  New  York. 

Saratoga  county,  ss.:     A.  B.  v.  C.  D. 

and  E.  F. 

On  filing  due  proof  of  publication  of 
notice  of  the  order  requiring  the  de- 
fendant C.  D.  to  appear  and  answer  the 
bill  in  this  cause  (or  on  filing  due  proof 
of  service  of  the  order  requiring  the 
defendant  C.  D.  to  appear  and  answer 
the  bill  in  this  cause),  and  the  time 
limited  in  said  order  having  expired, 
and  on  reading  and  filing  due  proof 
that  said  defendant  C.  D.  has  not  ap- 
peared; on  motion  of  J.  E.,  solicitor 
for  complainant,  it  is  ordered  that  the 
bill  of  complaint,  which  is  filed  in  this 
cause,  be  and  the  same  is  hereby  taken 
as  confessed  by  said  defendant  C.  D. 
And  it  is  further  ordered  that  it  be 
referred  to  one  of  the  masters  of  this 
court  residing  in  the  county  of  Sara- 
toga, to  take  proof  of  the  facts  and 
circumstances  stated  in  said  bill.  And 
that  the  said  master  do  examine  the 
complainant  on  oath  as  to  any  pay- 
ments that  may  have  been  made  to 
him,  or  to  any  person  for  his  use,  on 
account  of  the  demand  mentioned  in 
the  bill  in  this  cause,  and  which  ought 
to  be  credited  on  such  demand.  And 
that  the  said  master  compute  and  as- 
certain the  amount  actually  due  to  the 
complainant  from  the  said  defendant, 
including  interest  thereon  to  the  date 
of  his  report.  And  that  the  said  mas- 
ter report  such  proofs  to  the  court; 
and  also  that  he  report  upon  the  other 
matters  hereby  referred  to  him,  with 
all  convenient  speed.  2  Barb.  Ch.  Pr. 
399. 


SET-OFF,  COUNTERCLAIM  AND 
RECOUPMENT. 

I.    Pleas  Of  Set-Off,  113G 

A.  In  Assumpsit,  General  Form,  1136 

B.  For  Work  and  Labor,  1137 

C.  On  Judgment,  1137 

D.  For  Eent  on  Lease,  1137 


II.    Replication  to  Plea  of  Set-Off,  1138 
in.     Answers  of  Set-Off,  1138 

A.  Gcmral  Form,   1138 

B.  By  Executor,  1138 

C.  In  Action  by  Executor,  1138 

IV.  Counterclaims,  1138 

A.  A'Kiinst  Carrier    for    Negligence, 

1138 

B.  Defenses   and   Counterclaims     To- 

gether,  1138 

C.  Stilt  cmcnt      Admitting      Counter- 

claim,   1139 

D.  Judgment  on  Statement  Admitting 

Counterclaim,    1139 

V.  Answer,  Recoupment  for  Breach  of 

Warranty,   1139 
CROSS-REFERENCES: 
Bills   of  Particulars: 

Affidavit  on  the  Part  of  Plaintiff  To 
Obtain   Particulars   of  Defendant's 
Counterclaim    or   Set-Off; 
Alternative  Order  for  Defendant   To 

I'^irnish  Bill  of  Particulars; 
Peremptory    Order     That     Defendant 
Serve   Bill   of  Particulars. 
Demurrer: 

Demurrer  to  Answer  of  New  Matter 
or    Counterclaim. 
Divorce : 

Counterclaim   for  Divorce  for  Plain- 
tiff's Adultery, 
General   Issue  and   General  Denial: 
Notice  of  Set-Off  With  Plea  of  Gen- 
eral Issue. 
Limitation  of  Actions: 

Replication     of     Statute    of    Limita- 
tions to  Set-Off. 
Replication  and  Reply: 
General  Form  of  Reply; 
General  Form  of  Reply,  Both  Denial 

and   New   Matter; 
Reply  of  Statute  of  Limitations. 
Stipulations  : 

Stipulations    Striking    Out    Counter- 
claim. 
Verdict  : 

Verdict   in   Favor    of    Defendant   on 
Counterclaim. 

I.     Pleas  of  Set-Off. 

A.  Flea  of  Srt-O/f  in  Assumpsit,  Gen- 
eral   Form. 

(First  plea,  general  issue;  second 
plea  thus):  Because  he  says,  that  the 
said  plaintiff,  before  and  at  the  time 
of  the  commencement  of  this  suit,  to- 
wit,  at,  etc.,  aforesaid,  was  and  still 
is  indebted  to  him,  the  said  defend- 
ant, in  a  large  sum  of  money,  to-wit, 
the  sum  of dollars,  of  lawful 
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money  of  the  United  States  of  Amer- 
ica, *  for  (here  state  the  subject-mat- 
ter of  the  set-off  according  to  the 
fact),  *  -which  said  sum  (or,  sums), 
of  money  so  due  and  owing  from  the 
said  plaintiff  to  the  said  defendant  as 
aforesaid,  exceeds  (or,  exceed),  the 
damages  sustained  by  the  said  plaintiff 
by  reason  of  the  non-performance  by 
him,  the  said  defendant,  of  the  said 
several  supposed  promises  and  under- 
takings, in  the  said  declaration  men- 
tioned, and  out  of  which  said  sum  (or, 
sums),  of  money,  so  due  and  owing 
from  the  said  plaintiff  to  the  said  de- 
fendant, he,  the  said  defendant,  is  readv 
and  willing,  and  hereby  offers  to  set- 
off and  allow  to  the  said  plaintiff,  the 
full  amount  of  the  said  damages,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided.  And 
this  he,  the  said  defendant,  is  readv 
to  verify.  Wherefore  he  pram's  judg- 
ment, if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action 
thereof  against  him,  etc.  Burr.  App. 
356,  §647;  3  Chit.  PI.  931. 

B.  Pica  of  Set-Off"  for  Work  and 
Labor. 

(As  in  1,  A,  to  first  *.) 

For  the  work  and  labor,  care,  dili- 
gence and  attendance  of  the  said  de- 
fendant by  the  said  defendant  and  his 
servants  before  that  time  done,  per- 
formed and  bestowed.  In  and  about  the 
business  of  the  said  plaintiff,  and  for 
the  said  plaintiff,  and  at  his  request, 
and  for  divers  materials  and  other  nec- 
essary things  by  the  said  defendant 
before  that  time  found  and  provided, 
and  used  and  applied  in  and  about  tlie 
said  work  and  labor  for  the  said  plain- 
tiff, and  at  his  like  request,  and  for 
divers  goods,  wares  and  merchandises 
sold  and  delivered  by  the  said  defend- 
ant to  the  said  plaintiff,  and  at  his  like 
request,  and  for  money  by  the  said 
defendant  before  that  time  lent  and 
advanced  to,  and  paid,  laid  nut  and 
expended  for  the  said  plaintiff,  and 
at  his  like  request,  and  for  money  by 
the  said  plaintiff  before  that  time  had 
and  received,  to  and  for  the  use  of  the 
said  defendant,  and  for  nioncv  due  and 
owing  from  the  said  plaintiff  to  the 
said  defendant,  for  interest  upon,  and 
for  the  forbearance  of  divers  large 
Bums  of  money  due  and  owing  from  tlie 
said  plaintiff'  to  the  said  defenrlnnt. 
and  by  the  said  defenfl;int  foreborne 
to    the    said    plaintiff,    for    divers    long 


spaces  of  time  before  then  elapsed,  and 
for  money  due  and  owing  from  the  said 
plaintiff  to  the  said  defendant  upon  an 
account  stated  between  them. 

(Conclude  as  in  I,  A,  from  second  *.) 
3  Chit.  PI.  931. 

C.  Plea,  Set-Off  on  Judgment. 
(As  in  I,  A,  to  first  *.) 

Upon  and  by  virtue  of  a  certain 
judgment  which  he  the  said  defendant 

heretofore,  to-wit,  in  term,  in 

the  year  of  the  reign  of  our 

said  lord  the  king,  before  the  king  him- 
self (or,  if  in  C.  P.,  say,  "before  his 
majesty's  justices  of  the  bench  at 
Westminister,  in  the  county  of  Middle- 
sex"), recovered  against  the  said 
plaintiff  in  a  certain  jdea  of  trespass 
on  the  case  upon  promises,  whereby  it 
was  considered  and  adjudged  that  the 
said  defendant  should  recover  against 
the    said    plaintiff    the     said     sum     of 

£ ,    for    his    damages    wljich    he 

had  sustained,  as  well  by  reason  of  the 
not  performing  of  certain  promises  and 
undertakings,  before  then  made  bv  the 
said  plaintiff  to  the  said  defendant,  as 
for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  where- 
of the  said  plaintiff  was  convicted,  as 
by  the  record  and  proceedings  thereof 
remaining  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself 
(or,  in  C.  P.,  "in  the  said  court  of  our 
lord  the  king  of  the  bench  aforesaid"), 
more  fully  appears,  which  said  judg- 
ment still  remains  in  full  force  and 
effect,  not  reversed,  annulled,  dis- 
charged, satisfied  or  made  void,  and 
which  he  the  said  defendant  is  ready 
to  Terify  by  the  saiH  record.  (Con- 
clude as  in  T,  A,  from  second  *.)  3 
Chit.  PI.  934. 

D.  Plea,    Set-Off    for    En\t    Pur    on 

Lease. 

(As  in  I,  A,  to  first  V) 

TTpnn  and  by  virtue  of  a  certain  in- 
denture of  lease,  made  heretofore,  to- 
wit,  etc.  (date  of  lease),  nt.  etc. 
(venue),  aforesaid,  between  the  said 
defendant  of  one  part,  and  the  Raid 
plaintiff  of  the  other  part  (the  counter- 
part of  whieh  said  indenture,  nenlcd 
with  the  seal  of  the  said  plaintiff,  tho 
said  defendant  now  hringo  here  info 
court,  the  date  whereof  is  the  dav  and 
year  last  aforesaid'),  wherebv  the  «aid 
defendant  demised  certain  pretnifien  and 
tenements,  with  the  oppnrlennnres 
therein  mentioned,  to  the  said  plaintiff 
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lor  a  certain  term  of  years  thoroiu 
mentioned,    to-wit,    for     the     term     ot 

years,     from,     etc.,    yielding; 

and  paying  during  the  said  term  tlio 
yearly  rent  or  sum  of  £ on  cer- 
tain days  therein  mentioned,  to-wit. 
on.  etc.,  and  in  and  by  whicli  said  in 
denturo  he  the  said  jdaintiff  covenanted 
with    the    said    defendant    to    pay    htm 

the  said  rent  of  £ on  the  davs 

aforesaid,  of  which  said  rent  after- 
wards, to-wit,  on,  etc.,  a  large   sum   ot 

money,  to-wit,  the  said  sum  of  £ 

for   years    of    the    said    term 

then  elapsed,  became  and  was,  and  still 
is  in  arrear  and  unpaid  from  the  said 
plaintiff  to  the  said  defendant,  to-wit, 
at,  etc.  (venue),  aforesaid.  (Conclude 
as  in  I,  A,  from  second  *.)  3  Chit. 
PI.  036. 

n.    Replication   by  Way  of  Traverse. 
Nil  Debet,  to  Plea  of  Set-Off. 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says  that 
the  said  plaintilf,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  the  said  de- 
fendant, because  he  says  that  he  the 
said  plaintiff  was  not,  nor  is  indebted 
to  the  said  defendant,  in  manner  and 
form,  as  the  said  defendant  hath  above 
in  his  said  (last)  plea,  in  that  behalf 
alleged.  And  this  he  prays  may  be  in- 
quired of  bv  the  country,  etc.  Burr. 
App.  377,  §687;  3  Chit.  PI.  1158. 

III.    Answers  of  Set-Off. 

A.  Ansucr,   Set-Off,  General. 

I.  That  before,  and  at  the  time  of 
the  commencement  of  this  action,  the 
plaintiff  was,   and   still   is,   indebted   to 

the   defendant  in  the  sum   of 

for  the  following  cause:*  (Here  state 
the  cause  of  action  relied  on  as  a  set- 
off), out  of  which  said  sum  of  monev, 
so  due  to  tlie  defendant,  he  hereby 
offers  to  set  off  to  the  plaintiff  so  much 
as  will  be  sufTicicnt  to  satisfy  the  plain- 
tiff's damages,  if  any,  in  respect  to 
the  alleged  matters  complained  of  (or 
if  the  cause  of  action  in  the  complaint 
is  admitted,  say:  sufliciont  to  satisfy 
the  sum  so  due  to  the  plaintiff).  2  Abb. 
Forms  60. 

B.  Anxrcer,  Set-Off  by  Executors. 

I.  That  the  plaintiff  before,  and  at 
the  time  of  the  death  of  the  said  M. 
Cthc     defendant's     testator),     was     in- 


debted to  the  said  M.  (or  was  at  and 
before  the  commencement  of  tliis  ac- 
tion indebted  to  the  estate  of  the  said 
M.),  and  still  is  so  indebted  to  the 
estate  of  tlie  said  M.,  in  the  sum  of 
dollars  for  the  following  cause 


(here  state  the  cause  of  action  relied 
on  as  a  set-off;  and  conclude  as  in  the 
preceding  form).     2  Abb.  Forms  60, 

C.  Answer,  Set-Off  in  Action  bfi 
Executors. 

1.  That  the  said  M.  (the  plaintiff's 
testator),  before  and  at  the  time  of 
his  death,  was  indebted  to  the  defend- 
ant (or,  if  the  executors-plaintiff  were 
indebted  in  their  representative  capac- 
ity, before  and  at  the  time  of  the  com- 
mencement of  this  action,  the  plaintiffs, 
as  the  executors  of  M.,  were,  and  still 
are,  indebted  to  the  defendant)    in   the 

sunv    of ,    for     the     following 

cause  (continue  as  above).  2  Abb. 
Forms  61. 

rv.     Counterclaims. 

A.  Ansa-cr,  Counterclaim  Affainst 
Carriers   for  Negligence. 

The  defendant  A.  B.,  by  M.  N.,  his 
attorney,  answering  the  complaint  here- 
in,  alleges  for  a  counterclaim   thereto: 

That  the  transportation  of  the  goods 
mentioned  in  the  complaint  was  con- 
ducted so  badly  and  negligently,  and 
with  so  little  care,  that  by  the  mere 
carelessness,  negligence  and  improper 
conduct  of  the  said  plaintiff  and  his 
servants  in  that  behalf,  a  part  of  the 
said  goods,  of  the  value  of  at  least 
dollars,    were    wholly    lost    to 


the   defendant;   and  a  part   thereof,   of 

the    value    of    dollars,     were 

damaged  in  the  sum  of  dol- 
lars; which  said  loss  and  damages, 
amounting  to  the  sum  of  dol- 
lars, the  defendant  claims  the  right  to 
counterclaim,  recoup  and  set  off  against 
the  plaintiff's  demand  to  the  extent 
thereof;  and  demands  judgment  against 
said  plaintiff  for  the  said  sum  of 
dollars,    or    so    much    thereof 


as  he  may  be  entitled  to  over  and 
above  the  plaintiff's  claim.  2  Abb. 
Forms  66. 

B.  Answer,  'Defenses  and  Counter- 
claims, Plcadrd  Together. 

The  defendant  (naming  him  if  he  is 
one  of  several,  answering  separately), 
by  M.  N.,  his  attorney,  answering  the 
complaint    herein: 

First.  For  a  first  defense  thereto, 
says,  etc.,  etc. 
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Seeouil.  For  a  second  defense,  said 
defendant   says,    etc.,   etc. 

Third.  For  a  counterclaim  thereto, 
said  defendant  says  (here  set  forth 
cause  of  action  as  in  a  complaint). 

Fourth.  For  a  second  counterclaim 
thereto,    said    defendant    saj's,   etc. 

Wherefore,  etc.     2  Abb.  Forms  172. 

C.  Statment  Admitting  Counterclaim. 

The  plaintiff  in  this  action  hereby 
admits  the  counterclaim  in  the  defend- 
ant's answer,  and  consents  that  the 
same,  amounting  to  (here  state  amount. 
Tvith  interest,  if  any),  be  deducted  from 
the  amount  demanded  in  the  complaint. 
2  Abb.  Forms  512. 

D.  Judgment    on    Statement    Admit- 

ting  Counterclaim. 

The  plaintiff  having  filed  with  the 
clerk  a  statement,  admitting  the 
X!ounterclaim  contained  in  the  answer 
of  the  defendant  (or  defendants,  nam- 
ing them),  now,  on  motion  of  , 

counsel   for  the  plaintiff, 

It  is  ad.iudged.  that  the  plaintiff  re- 
cover of  the  defendant  (or  defendants, 

naming  them)   dollars,  being 

tlie  excess  of  the  plaintiff's  claim  over 
the    said   counterclaim,     with     • 


dollars  costs  of  the  action,  making  to- 
gether    dollars.     2  Abb.  Forms 

512. 

V.     Answer;  Recoupment  for  Breach  of 
Warranty,    (a). 

That    the   said   goods   were    sold    and 
delivered  in  the  piece   or  package,  and 
without    an    opportunity    for    these    de- 
fendants to   examine  the  same;  and  at 
tlie  time  of  the  sale  of  the  same  it  was 
represented     and     agreed    by    the    said  j 
(seller)   that  the  same  were  and  should  i 
be  free  from  any  defect  or  injury,  and 
should  bo  marketable;  whereas,  in  fact, 
a  j)()rtion  of  the  said  goods,  being  dry-  I 
goods  and  hosiery,  were  unmarketable,  j 
defective,   and    injured,   and    the   colors  ; 
of     the     same     were      destroyed      and 
changed,  which   was   unknown   to  these 
defendants  at  tiie  time  of  the  sale  and 
delivery.     Whereby  the  defendants  sus- 
tained   damage   dollars,   being 

the  amount  of  the  jiriee  of  the  goods 
^0  injured  or  defective;  which  said  lasf- 
mcntioned  amount  these  defendants 
claim  shall  be  deducted  from  the 
amount  that  may  be  proved  against 
them  on  the  trial  of  this  action.  2  Abb. 
Forms  64. 


Ansiver,     Eecoupment,     for     Breach     of 
Warranty    (b). 

I.  That  the  said  note  was  not.  before 
it  became  due.  transferred  and  deliv- 
ered to  the  plaintiff  for  value. 

II.  That  the  said  note  was  made  and 
delivered  by  the  defendant  to  one  -M. 
X.,  who  was  at  that  time  an  agent  or 
servant  of  the  plaintiff,  and  acting  as 
such  on  behalf  of  the  plaintiff  in  that 
transaction,  in  exchange  for  a  quan- 
tity of  segars;  which  was  sold  by  sam- 
ple to  the  defendant  at  that  time,  by 
said  M.  N.,  as  such  agent. 

III.  That  when  said  segars  were 
delivered  to  this  defendant,  they  did 
not    correspond   with    the   samjiles,   and 

were    not    worth,    more     than   

dollars. 

IV.  That  as  soon  as  the  defendant 
learned  the  character  of  said  segars, 
he  oft'ered  to  said  M.  N..  as  such  agent 
to  return  them,  which  he  is  still  ready 
and  willing  to  do.  Whereupon  the  de- 
fendant claims  to  recoup  ,  his 

damage  in  their  behalf,  from  the 
amount  of  the  said  note.  2  Abb. 
Forms   70. 


SEVERAL  COUNTS. 

CH08S-KEFERENCE: 
Dri'MciTV : 

Notice  of  Motion  To  Compel  Elec- 
tion Between  Several  Counts  for 
Same  Cause  of  Action. 


SHERIFFS   AND   C0NTABLE8. 

I.  Declarations,  IIK) 

A.  For  Neglecting    I  o  /,'  i  .v,    '  1  •'• 

B.  For  False   licturn,    11  II 

C.  ICscapr    Under   Capia.i     .lil     Sniis- 

faciendum,    1142 

D.  For    }fnnn)   Collected   by    iShinff, 

IM.'t 

II.  Complaints,   1113 

A.  Si'ihrliiifj    To  Ecturn   Brcculum, 

11 4:1 

B.  Neglecting  To  l^cvy,  111! 

V,.     Se(flrcl\ng    To    Pay    Ovir    Mmuii, 
1144 

D.  False  Return,  1144 

E.  Kscape  on   Order  of   Arrest,   1 1 1.') 

F.  Hi/  }fiirtiiarier  nf  Chattels  Agatiiit 

Sheriff,   1145 
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III. 


Summary     Proceedings     Against 
Sheriff,   1140 


A. 


B 


C. 


D. 


E. 


F, 


1. 


yoticc  To  Ectnrn  Process,  lllG 
Capias   Ad  lirspoudcndum,   ]ll(i 
Capias  Ad  Halisfacicitdum,  1146 
Fieri  Facias,  1146 
Affidavit    of   Hervice   of   ^Jotice, 
1146 

Order   on    Sheriff's    Default     for 
Not    Betnrniiif},    1146 

Order  on    Appearance  on  Attach- 
ment, 1146 

Intcrroqatories     on     Attachment, 
1147' 

1.  For  Not  Heturning  Capias,  1147 

2.  For  Not  Returning  Fieri  Facias, 
1147 

Order   Imposing   Fine  on   /Sheriff, 

1147 
Notice   of   Motion    To    IStay   Fro- 

ceedings  Against  Sheriff,  1147 
Setting  Aside  Attachment,  1148 
Notice  of  Motion,  1148 
2.     Order,  1148 
H.     Order  on   Default  of  Sheriff   To 

Appear  on  Attachment,  1148 
L      Attachment  Against  Sheriff,  1148 
IV.    Bond  of  Indemnity  to  Sheriff,  1148 

CROSS-EEFEEENCES: 
Arrest  in  Civil  Cases: 

Capias  at  Suit  of  Sheriff; 

Capias   Against   Sheriff   in    Trespass; 

Capias  Aggainst   Sheriff  in   Case; 

Sheriff's  Keturn,  Property  Concealed, 
etc.; 

Keturn  to  Capias,  Out  on  Bail; 

Eeturn   to  Capias   in   Custody; 

Keturn  to  Capias,  Non  Est  Inventus; 

Keturn  to  Capias    Cepi   Corpus  as  to 
One,  Non  Est  Inventus  as  to  Other; 

Return    to  Capias,   Discharge  on   Su- 
persedeas; 

Eeturn   to  Order  of  Arrest,  Defend- 
ant Arrested; 

Eeturn     to    Order     of     Arrest,     Not 
Found; 

Eeturn,  Arrest  and  Imprisonment  for 
Want  of  Bail; 

Eeturn,  One  Arrested,  the  Other  Not 
Found; 

Eeturn    That   Defendant    Has    Made 
Deposit  in   Lieu   of  Bail; 

Eeturn.  Arrest  anrl  Rescue; 

Sheriff's    Certificate    That    Bail    Has 
Been  Given  Instead  of  Deposit; 

Sheriff's  Assignment  of  Undertaking; 

A<^signment  of  Bail  Bond  by  Sheriff. 


Assignment  of  Breach  in 
Bond     for     Neglect     To 


Assignment  for  the  Benefit  of  Cred- 
itors : 

Answer,  Averment  of  Fraudulent  As- 
signment in  Action  Against  Sheriff. 

.Il'POMENTS       AND       DECREES,       ENFORCE- 
MENT   OF: 

Sheriff's  Certificate  of  Sale  of  Real 

Estate. 
Officers: 
Comi)laint 

Sheriff's 

Levy; 
Complaint,   Assignment   of  Breach  in 

Sheriff '^s  Bond,   Neglect  To  Sell; 
Complaint,   Assignment    of   Breach   in 

Sheriff's  Bond,  Neglect  To  Return; 
Complaint,    Allegation    of    Judgment 

Against   Sheriff. 
Returns: 
Return  Personally  Served; 
Sheriff's  Certificate  of  Service  on  De- 
fendant Personally; 
Sheriff's  Certificate,  Service  at  Resi- 
dence; 
Certificate    of   Sheriff    of   Service    of 

Declaration; 
Eeturn  of  Summons  Against  Corpora- 
tion; 
Return  to  Writ  of  Inquiry; 
Return,   Fieri   Facias; 
Return  to  Fieri  Facias,  Nulla  Bona; 
Return,    Fieri   Facias   to   Part    Nulla 

Bona  to   Part; 
Return  to  Fieri  Facias,  Special; 
Return    to    Fieri    Facias,    Unsold   for 

Want    of   Buyer; 
Return  of  Rescue  and  Resistance  to 

an   Execution; 
Return,   Cepi   Corpus  in  Custody; 
Return  to  Capias  Ad  Satisfaciendum, 

Non   Est   Inventus; 
Return  to  Warrant  on  Arrest; 
Return,   Some  Arrested    and    Others 

Not    Pound; 
Return  of  Arrest  and  Commitment  to 

Jail; 
Return,    Arrest    for    Larceny    Where 

Property  Is  Found; 
Return     Where     Magistrate     Issuing 

Warrant   Is   Absent; 
Return   of  Rescue  and  Resistance  to 

Criminal  Process. 
Stay   op   Proceedings: 
Return  to  Capias  Ad  Respondendum, 

■Stay   of   Proceedings. 
I.     Declarations. 

A.     Declaration  Against  a  Sheriff  for 
Neglecting  to  Levy  and  Eeturn 
a  Fieri  Farias. 
(As  in   a  declaration   for   a  false   re- 
turn   [next   form],   to   the  words,   "to 
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be  executed  in  due  form  of  law,"  and 
then  as  follows) :  And  although  there 
were  then  and  afterwards,  and  before 
the  return  of  the  said  writ,  divers 
goods  and  chattels  of  the  said  J.  K., 
within  the  bailiwick  of  the  said  defend- 
ant, as  such  sheriff  as  aforesaid,  where- 
of the  said  defendant  could  and  might 
and  ought  to  have  levied  the  moneys 
80  indorsed  on  the  said  writ,  and  di- 
xected  to  be  levied  as  aforesaid, 
to-wit,  at,  etc.,  aforesaid,  whereof  the 
said  defendant  so  being  sheriff  as  afore- 
said, there  had  notice;  yet  the  said 
defendant,  so  being  sheriff  of  the  said 

county    of   as    aforesaid,    not 

regarding  the  duty  of  his  office  as  such 
sheriff,  but  contriving,  and  wrongfully 
and  unjustly  intending  to  injure,  preju- 
dice and  aggrieve  the  said  plaintiff  in 
this  tehalf;  and  to  deprive  him  of  the 
moneys  so  endorsed  on  the  said  writ, 
and  directed  to  be  levied  as  aforesaid; 
and  of  the  means  of  obtaining  the 
same,*  did  not,  nor  would  at  any  time 
before  the  return  of  said  writ,  levy 
the  said  moneys,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so 
to  do,  and  therein  failed  and  made  de- 
fault; by  means  of  which  said  premises 
the  said  plaintiff  hath  been  and  is 
greatly  injured  and  deprived  of  the 
means  of  obtaining  the  said  moneys 
80  endorsed  on  the  said  writ,  and 
directed  to  be  levied  as  aforesaid,  and 
which  are  still  wholly  unpaid  as  afore- 
said; and  is  likely  to  lose  the  same, 
to-wit,  at,  etc.,  aforesaid. 

And  whereas  also  (set  forth  the  same 
matter  as  in  the  first  count,  to  the 
words,  "to  be  executed  in  due  form 
of  law,"  and  then  proceed  thus):  Yet 
the  said  defendant,  so  being-  slicriff  as 
aforesaid,  not  regarding  the  statute  in 
such  case  made  and  provided,  nor  the 
duty  of  his  office,  etc.  fas  in  first  count 
to  the  •,  and  then  as  follows):  did  not 
nor  would  return  the  said  writ,  at  the 
return  day  therein  specified,  nor  had 
he  then  the  same  before  the  justices 
of  the  said  supreme  court  according 
to  the  exigency  of  the  said  writ,  and 
the  form  of  the  said  statute,  nor  hath 
ho  since  returnod  the  said  writ,  but 
wholly  neglected  and  refused  so  to  do, 
and  therein  fnilod  and  made  default; 
by  means  of  which  said  promises,  etc. 
(as  in  first  count  to  the  end,  and  then 
add  the  usual  conclusion:  "To  the 
damage,"  etc.).     Burr.  App.  317,  §586. 


B.  Declaration  Against  a  Sheriff  for 
a  False  Seturn. 

(Title  and  commencement;  then  state 
the  judgment  to  the  end  of  the  refer- 
ence to  the  record,  as  in  next  form, 
and  then  proceed  as  follows):  And  the 
said  plaintiff  further  saith  that  the  said 
judgment  being  in  full  force,  and  the 
said  damages  (or  debt  and  damages) 
remaining  unpaid  and  unsatisfied,  he 
the  said  plaintiff,  on,  etc.  (the  teste 
of  the  writ),  in  the  year  of  our  Lord, 
eto.,  for  the  obtaining  satisfaction 
thereof,  sued  and  prosecuted  out  of  the 
said  court  of  the  said  people,  before 
the  aforesaid  justices  thereof,  at  the 
in  the  of  , 


a  certain  writ  of  the  said  people,  called 
a    fieri    facias,    directed   to   the    sheriff 

of   ,    by    which    said    writ    the 

said  people  commanded  the  said  sheriff 
that  (here  recite  the  fi.  fa.  fully). 
Which  said  writ  afterwards,  and  before 
the  delivery  thereof  to  the  said  sheriff, 
as  hereinafter  mentioned,  was  duly  en- 
dorsed with  a  direction  for  him  the 
said  sheriff  to  levy  (one  thousand  seven 
hundred)  dollars,  besides  sheriff's 
poundage,  officers'  fees,  and  all  other 
incidental  expenses;  and  which  said 
writ  so  endorsed,  afterwards,  and  be- 
fore the  said  return  thereof,  to-wit,  on. 
etc.,  at,  etc.,  was  delivered  to  the  said 
defendant,  who  then  and  from  thence 
until  and  at  and  after  the  return  of 
said  writ,  was  sheriff  of  the  said  county 
of  (Oneida),  to  be  executed  in  due  form 
of  law.  By  virtue  of  wliich  said  writ, 
the  said  defendant,  so  being  sheriff  of 
the  said  county  of  (Oneida)  as  afore- 
said, afterwards,  and  before  the  said 
return  of  the  said  writ,  to-wit,  on,  etc., 
at,  etc.,  and  witliin  his  bailiwick,  as 
sueh  sheriff  as  aforesaid,  seized  and 
took  in  execution  divers  goods  and 
chattels  of  the  said  J.  K.,  of  great 
value,  to-wit,  of  the  value  of  tlie  mon- 
eys so  endorsed  on  the  said  writ,  and 
directed  to  be  levied  as  aforesaid,  and 
then  and  there  levied  the  same  there- 
out. Vet  the  said  defendant,  so  being 
such  sheriff  of  the  said  county  of 
(Oneida)  as  afnn'said.  not  regarding 
liis  duty  as  such  sh.'riff,  but  contriving, 
and  wrongfully  and  unjustly  intending 
to  injure,  prejiidire  and  aggrieve  the 
said  plaintiff  in  that  behalf,  and  to  de- 
prive him  of  tlie  said  moneys  so  en- 
dorsed on  the  said  writ,  and  directed 
to  be  levied  as  aforesaid,  and  of  the 
means   of  obtaining   the   same,   liad    not 
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tlie  said  niouoys  so  levied  as  aforesaid, 
or  anv  jiart  thoreol',  bi'I'oro  llie  said 
justices  of  tlie  supreme  court  ol'  .judi- 
cature aforesaid,  at  the  return  of  the 
said  writ,  according  to  tlu>  exijjjoncy 
tliereof.  and  of  tlie  said  endorsenieut 
so  made  thereon  as  aforesaid,  but  there- 
in wholly  failed  and  u\ade  default;  nor 
hath  he  paid  the  said  sum  of  (one 
thousand  seven  hundred)  dollars,  or 
any  part  thereof,  to  the  said  plaintiff; 
and  at  the  return  of  the  said  writ, 
to-wit,  on,  etc.,  the  said  defendant 
falsely  and  deceitfull}'  returned  to  the 
said  court  of  the  said  people,  upon  the 
said  writ,  that  the  said  .1.  K.  had  not 
any  goods  or  chattels  in  his  bailiwick 
(follow  the  return),  as  by  the  said  writ 
and  the  return  thereof  remaining  of 
record  in  the  said  court  of  the  said 
people,  before  the  aforesaid  .justices 
thereof,  to-wit,  at,  etc.,  fully  appears; 
by  means  of  which  said  premises  the 
said  plaintiff  hath  been,  and  is  greatly 
injured  and  deprived  of  the  means  of 
obtaining  the  said  moneys  so  endorsed 
on  the  said  writ,  and  directed  to  be 
levied  as  aforesaid,  and  which  are  still 
wholly  unpaid  as  aforesaid;  and  is 
likely  to  lose  the  same,  to-wit,  at,  etc. 
(A  count  for  not  levying  and  false 
return  mav  be  added.)  Burr.  App.  318, 
§oS7;  Till'.  Forms  431;  Yates'  Forms 
368. 

C.  Declaration  Against  Sheriff  for 
Escape  Under  Capias  ad  Satis- 
faciendum. 

A.  B.,  i)laintitf  in  this  suit,  by  C.  and 
S.,  his  attorneys,  complains  of  W.  J., 
esquire,  sheriff  of  the  (city  and)  county 
of  ,  defendant  in  this  suit,  be- 
ing in  custody,  etc.,  of  a  plea  that 
the  said  defendant  render  unto  the  said 

plaintiff    the    sum    of    dollars 

(amount  of  the  .iudgment)  of  debt 
which  he  owes  to,  and  unjustly  detains 
from  him:  For  that  whereas  the  said 
plaintiff  heretofore,  to-wit,  in   the  term 

of  ,   in    the   year   of   our   Lord 

one      thousand      eight      hundred      and 

(the  term   of  the  judgment), 

in   the  — court  of  (of 


the    people)    of  the    state   of  - 
before  the  justices  thereof,  at  the  court- 
house  in   the   city  of  ,  by  the 

consideration  and  judgment  of  the  said 
court     recovered     against     one     C.     D. 

dollars,   which   were   adjudged 

to    the    said    plaintiff,    in    and    by    the 
said   court,   for   the    damages   which   he 


had  sustained,  ;us  well  on  occaslnii  i>l' 
the  not  performing  ci'itain  pioiiii.M'.i 
and  undertakings  before  then  made  by 
the  said  ('.  1).  to  the  said  plaintiff,  as 
for  his  costs  and  charges  by  lUo  said 
jilaiiitiff,  about  his  suit  in  thai  l)i>half 
expended  (if  the  original  act  were  in 
del)t,  the  statement  of  the  judgment 
should  be  varied  accordingly),  whereof 
the  said  ('.  D.  was  convicted,  as  by 
the  record  and  proceedings  thereof, 
still  remaining  in  the  said  court,  more 
fully  and  at  large  appears.  And  the 
said  jWaintiir  in  fact  says  that  the  said 
plaintiff"  for  liaving  execution  of  the 
said    judgment,    afterwards,    to-wit,    on 

the  day   of  ,   in    the 

year    of   our   Lord   one    thousand    eight 

hundred  and (the  teste  of  the 

ca.  sa.),  sued  and  prosecuted  out  of 
the   said   court   a   certain   writ    (of   the 

people  of)   the  state  of  ,  called 

a  capias  ad  satisfaciendum,  upon  the 
said    judgment,    directed    to    the    sheriff 

of  the    (city   and)   county  of > 

by  which  said  writ  the  said  people 
commanded  the  said  sheriff  that  he 
should  take  the  said  C.  D.  if  he  should 
be  found  in  his  bailiwick,,  and  him 
safely  keep,  so  that  the  said  sheriff 
might  have  his  body  before  the  justices 

of  the  said  court  of , 

at  the in  the  city  of , 

on    the Monday   of  

then  next,  to  satisfy  the  said  plaintitl 
the  damages  (if  in  debt,  "the  debt 
and  damages")  aforesaid,  m  form 
aforesaid  recovered,  and  that  the  said 
sheriff  should  have  then  there  that 
writ  (the  writ  should  be  recited  ver- 
batim), which  said  writ  afterwards, 
and  before  the  delivery  thereof  to  the 
said  sheriff,  to  be  executed  as  is  here- 
inafter mentioned,  was  duly  endorsed 
with  a  direction  to  the  said  sheriff, 
requiring    him    to     levy     the     sum     of 

dollars,  with  interest  from  the 

day  of ,  one  thousand 

eight    hundred    and ,    besides 

his  fees,  poundage,  etc.  (this  must  cor- 
respond with  the  endorsement  of  the 
ca.  sa.),  which  said  writ,  so  endorsed 
as  aforesaid,  afterwards,  and  before  the 
said    return    thereof,     to-wit,     on     the 

day  of  ,   in  the  year 


one  thousand  eight  hundred 
(any  day  about  the  time  the  writ  was 
delivered  to  the  sheriff),  at  the  (city 
and  in  the)  county  aforesaid,  was  de- 
livered to  the  said  W.  J.,  who  then  and 
from    thenceforth    until,    and    at,     and 
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after  the  return  of  the  said  writ,  was 
sheriff  of  the  (city  and)  count}'  afore- 
said, to  be  executed  in  due  form  of 
law.  By  virtue  of  which  said  writ, 
and  of  the  said  endorsement  so  made 
thereon  as  aforesaid,  the  said  W.  J., 
so  being  sheriff  as  aforesaid,  after- 
wards, and  before  the  said  return  of 
the  said  writ,  to-wit,  on  the  (day  and 
year  last  aforesaid),  and  within  the 
bailiwick  of  him  the  said  sheriff,  to- 
wit,  at  the  place  aforesaid,  took  and 
arrested  the  said  C.  D.  by  his  body, 
and  then  and  there,  by  virtue  of  the 
said  writ  and  of  the  said  endorsement, 
so  made  thereon,  as  aforesaid,  had  aud 
detained  him  in  his  custody,  in  execu- 
tion for  the  said  sum  of  mouey  so  men- 
tioned in,  and  endorsed  on  the  said 
writ  as  aforesaid,  besides  the  interest, 
poundage  and  sheriff's  fees  thereon,  and 
kept  and  detained  him  in  custody,  from 
thence  until  the  said  defendant,  so  be- 
ing sheriff  as  aforesaid,  afterwards,  to- 
wit,  on  the  (day  and  year  last  afore- 
said), and  at  the  place  aforesaid,  with- 
out the  leave  or  license,  and  against 
the  will  of  the  said  plaintiff,  suffered 
and  permitted  the  said  ('.  D.  to  escape 
and  go  at  large,  and  the  said  <.".  I),  did 
then  and  there  escape  and  go  at  large, 
whithersoever  he  would,  out  of  the  cus- 
tody of  the  said  defendant,  he  the  said 
defendant,  so  then  being  sheriff  as 
aforesaid;  and  the  said  sum  of  money 
so  endorsed  on  the  said  writ  as  afore- 
said, together  with  the  interest,  pound- 
age and  sheriff's  fees,  being  then  and 
still  wholly  unpaid  and  unsatisfied  to 
the  said  plaintiff,  to-wit,  at  the  place 
aforesaid:  whereby  an  action  hath  ac- 
crued to  the  said  jilaintiff  to  demand 
and  have  of  and  from  tlie  said  defend- 
ant the  said  sum  of  money  above  de- 
manded: Yet  the  said  defendant,  al- 
though often  requested  so  to  do,  hath 
not  as  yet  paid  the  sum  of  money  above 
demanded,  or  any  part  thereof,  to  the 
Raid  jdaintiff,  but  so  to  do  he  hnth  hitli- 
crto  wholly  refused,  and  still  doth  re- 
fuse; to  the  damage  of  the  said  plain- 
tiff of  one  hundred  dollars,  and  thereof 
he  brings  suit,  etc.  I'.urr.  A]>\>.  2S0, 
J.l.^r,;  2  f'hit.  I'l.  416;  Till.  Forms  383; 
Yates'  Forms  4.57. 

D.     Declaration    for   Money   CoUcrtcd 
by  Sheriff. 

For  that  whereas  the  said  defendant, 

heretofore,  to-wit,  on  the day 

of  ,   in   the   vear   of   our   Lord 


one      thousand      eight      hundred       and 

,   at  ,  to-wit,   at    (the 

city    and)    in    the    county   of    

aforesaid,    was    indebted    to    the    said 

plaintiff  in  the  sum  of  dollars, 

lawful  money  of  the  United  States  of 
America,  for  so  much  money  by  the 
said  defendant,  before  that  time,  had 
collected  and  received  on  and  by  virtue 
of  a  writ  of  fieri  facias,  issued  out  of 

the  court  of  (of  the 

people)  of  the  state  of  New  York,  and 
directed  to,  and  received  bj',  the  said 
defendant,  as  sheriff  of  the  said    (city 

and)    county    of   •-,    at    the    suit 

of  the  said  plaintiff,  against  the  goods 
aud  chattels,  lands  and  tenements  of 
C.  D.,  for  the  (amount  endorsed  on  the 
writ):  And  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  plaintiff 

the  said  sum  of  dollars,  when 

the  said  defendant  should  be  thereunto 
afterwards  requested.  (Add  a  count 
for  money  had  and  received  generally, 
and  the  other  money  counts.) 

Xevertheless,  etc.  Burr.  App.  254, 
§51 5a;  Yates'  Forms  254. 

II.     Complaints. 

A.  Comphiiiit  Jf/ainst  Sheriff  for 
Neglecting  to  Iteturn  Execution. 

I.  That  at  the  time  of  the  issuing 
of  the  execution  hereinafter  menti«iiied, 
the  defendant  was  the  sheriff  of  tlie 
countv  of  ,  in  tliis  state. 

n.  "    That    on    tlie    day     of 

,    18 — ,    in    an    action    in    tlie 

supreme    court    of    this    state,    in     the 

county   of (or   in   the   county 

court  of  the  counly  of  ,  in  this 

state,  or  other  court,  or  before  K.  L., 
a  justice   of  the   peace   in   and   for   the 

town    of   ,    in    the    county     of 

,    in    this    state),    whcri'in    this 

plaintiff  was  plaintiff,  and  one  M.  N. 
was  defendant  (or  otherwise),  the 
plaintiff  recovered  a  judgment  duly 
given    by   said    court    against    the    said 

M.   N.,  for  dollars   (or,  where 

the  judgment  was  in  a  justice's  court, 
duly  given  by  said  justice  ngainsf  said 
M.  N.  for  — '- dollars,  which  judg- 
ment was  thereafter  duly  docketed  in 
the  office  of  the  clerk  of  the  county 
of  ). 

III.     That  on   the  day    oi 
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,     IS — ,    an     cxocutioii     ai;ainst 

the  proiiorty  of  said  M.  N,  was  duly 
issued  by  tliis  plaintiff  on  said  judg- 
niout,  and  directed  and  then  delivered 
to    the    defendant,    as    sheriff     of     the 

county  of ,  of  which  execution 

the  following  is  a  copy  (copy  of  the 
execution  and  indorsement),  (or  state 
its  substance,  e.  gr.,  tluis:  whereby  said 
defendant  was  directed  to  satisfy  said 
judgment  out   of  the  personal  property 

of  said  ^I.  N".  in  said  county, 

or  if  suflicient  personal  property  could 
not  be  found, out  of  the  real  property 
belonging  to  him  on  the  day  when  said 

judgment  was  docketed  in  said  

county,  or  at  any  time  thereafter,  and 

return  said  execution  to  witli- 

in  sixty  days  after  the  receipt  thereof 
by  him). 

IV.  That  although  (more  than)  sixty 
days  elapsed  after  delivery  of  said  ex- 
ecution to  the  defendant,  and  before 
the  commencement  of  this  action,  yet 
he  has,  in  violation  of  his  duty  as  such 
sheriff,    failed   to    return    the    same,    to 

tlie    damage    of   the    plaintiff   

dollars.     1  Abb.  Forms  421. 

B.  Complaint     Against     Sheriff     for 

Neglecting  to  Levy. 

T,  II,  and  III  (as  in  preceding  form). 

IV.  That  although  at  the  time  of 
the  said  delivery  of  the  execution  to 
the  defendant,  there  was  within  said 
county  (personal)  property  belonging 
to  the  defendant,  to-wit  (designate  it 
briefly),  out  of  which  the  defendant 
might  have  satisfied  the  execution  (of 
which  property  he  then  and  there  had 
notice);  nevertheless,  in  violation  of 
his  duty  as  such  sheriff,  he  failed  to 
levy  the  moneys  or  any  part  thereof, 
as  by  said  execution  he  was  required 
to  do,  to  the  damage  of  the  plaintiff 
dollars.     1  Abb.  Forms  422. 

C.  Complaint     Against     Sheriff     for 

Neglecting  to  Pay  Over  Moneys 
Collected  on  Execution. 

I.  That  the  times  hereinafter  men- 
tioned, the  defendant  was  the  sheriff 
of  the  county  of ,  in  this  state. 

II.  That   on  the  day    of 

,  18 — ,  at ,  an  execu- 
tion, then  duly  issued,  in  form  and  ef- 
fect as  required  by  law,  against  the 
property  (or  the  person)  of  one  M.  N., 
and  in  favor  of  the  plaintiff,  upon  a 
judgment  for  the  sum  of  dol- 
lars theretofore  duly  given  in  favor  of 
the  plaintiff  against  said  M.  N.,  in  the 


court  of ,  was  by  tlie  jilaintilT 

directed  and  delivered  to  the  defendant 
as  such  sheriff. 

III.  That  the  defendant  thereafter, 
as  such  sheriff,  collected  and  received 
upon   said  execution,  to  the  use  of  the 

plaintiff,   the   sum   of  dollars, 

besides   his   lawful   fees   and   poundage. 

IV.  That  although  (more  tlian)  sixty 
days  elapsed  after  the  delivery  of  said 
execution  to  the  defendant  before  this 
action,  yet  he  has,  in  violation  of  his 
duty  as  such  sheriff,  failed  to  }iay  over 
to  the  plaintiff  the  amount  so  collected. 
1  Abb.  Forms  423. 

D.     Complaint     Against     Sheriff     for 
False  Beturn. 

I.  That  at  the  time  of  the  issuing 
and  return  of  the  execution  hereinafter 
mentioned,  the  defendant  was  the  sher- 
iff  of  the   county  of  ,   in   this 

state. 

II.  That    on   the  day    of 

-,  18 — ,  this  plaintiff  recovered 


a  judgment  duly  given  by  the  supreme 

court  in  and  for  the  county  of 

(or    other    court)    against    one    M.    N., 

for  dollars   (or  as   in  II,  A). 

III.      That    on    the   day   of 

-,    18 — ,    an    execution    against 


the  property  of  said  M.  N.  (or,  if  the 
judgment  was  against  several  joint 
debtors  on  service  of  part  only,  say: 
against  the  joint  property  of  M.  N.  and 
O.  P.,  and  against  the  separate  prop- 
erty of  O.  P.),  was  duly  issued  upon 
said  judgment  by  the  plaintiff,  and 
directed  and  then  delivered  to  the  de- 
fendant as  such  sheriff,  of  which  exe- 
cution and  the  indorsement  thereon  the 
following  is  a  copy  (or  whereby  the 
defendant  was  required,  etc.,  stating 
effect  as  in  II,  A). 

IV.  That  the  defendant,  as  such 
sheriff,  did,  within  sixty  days  there- 
after, by  virtue  of  said  execution,  levy 
on  certain  personal  property  of  said 
M.  N.,  within  said  county,  of  the  value 
sufficient  to  satisfy  said  judgment  (or 
said    judgment   in    part,    to-wit,    to    the 

amount   of   dollars),   together 

with  the  defendants'  fees  and  pound- 
age. 

V.  That  notwithstanding  the  prem- 
ises, and  in  violation  of  his  duty  as 
sheriff,  he  did  not  satisfy  said  judg- 
ment, or  any  part  thereof;  but  has 
falsely  returned  upon  said  execution  to 

the    clerk    of    the    county    of   — , 

that  said  M.  N.  had  not  any  goods  or 
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chattels  within  said  county,  whereby 
he  could  cause  to  be  levied  the  amount 
of  said  .iudgment,  or  any  part  tliereof, 

to  the  damage  of  the  plaintiff  

dollars.     1  Abb.  Forms  424. 

E.  Complaint  Against  Sheriff  for 
Escape  on  Order  of  Arrest. 

T.  That  at  the  time  of  the  issuing 
of  the  execution  and  of  the  escape 
hereinafter  mentioned,  the  defendant 
was  the  sheriff  of  the  county  of 
,  in  this  state. 

II.     That    on   the   day    of 


,    18 — ,    in    an    action    brought 

in  the  supreme  court  of  this  state,  in 

the     county     of     (or     other 

court),  by  this  plaintiff  against  one 
M.  N.,  for  wrongfully  converting  prop- 
erty (or  other  case  authorizing  arrest), 

an   order  was  duly  made  by  , 

one  of  the  justices  of  said  court,  where- 
by the  defendant,  as  such  sheriff,  was 
required  to  arrest  the  said  M.  N.,  and 

hold  him  to  bail  in  the  sum  of 

dollars. 

III.  That    thereafter    and    on    the 

day   of   ,    18 — ,   said 

order  was  duly  delivered  to  the  defend- 
ant,  as   said  sheriff,   to  be   executed. 

IV.  That  thereafter  the  defendant, 
as  such  sheriff,  arrested  said  M.  N.,  and 
committed  him  to  jail,  pursuant  to  said 
order;  but  in  violation  of  his  duty  as 
such    sheriff,    has   since,   to-wit,   on    the 

day  of  ,  18 — ,  with- 
out the  consent  of  this  plaintiff,  per- 
mitted  said   M.   N.  to   escape    (or,   but 

since  then,  to-wit,  on  the  day 

of    ,    IS — ,    said    M.    N.    went 

and  was  at  large  without  the  limits  and 
boundaries  of  the  liberties  of  said  jail 
without    the    assent    of    the    plaintiff), 

to  the  damage  of  the  plaintiff  

dollars.     1  Abb.  Forms  426. 

P.  Complaint  hy  Mnrtgaqee  of  Chat- 
teU  Against  Sheriff  for  SelUnq 
on  Execution  Against  Third 
Person. 

I.      That    on    or   about    the   • 

day  of  ,  18 — ,  one  M.  N.  exe- 
cuted and  delivered  to  the  plaintiff  a 
chattel  mortgage  (of  which  a  copy  is 
annexed  as  a  part  of  this  complaint); 
that  the  property  mentioned  and  de- 
scribed in  said  mortgage  and  the  sched- 
ule annexed  consisted  of  a  lithographic 

press,  of  the  value  of  dollars, 

or  thereabouts;  that  said  mortgage  was 
made  in  good  faith,  and  without  intent 
to  defraud  creditors  or  purchasers,  and 


was  given  to  secure  the  payment  to 
plaintiff  of  dollars,  with  in- 
terest from  the  date  of  said  mortgage, 
which  sum  was  theretofore  loaned  by 
the  plaintiff  to  said  M.  X.,  and  which 
he  then  owed  the  plaintiff. 

II.  That  the  said  M.  N.  is  by  trade 
or  occupation  a  lithographer,  and  was, 
at  the  date  of  said  mortgage,  actively 
engaged  in  business  as  a  lithographer, 
and  was  dependent  upon  said  business 
or  occupation  for  support  and  a  liveli- 
hood; and  that  the  said  property  so 
mortgaged  was  used  by  the  said  M.  N. 
in  the  course  of  his  said  business  or 
occupation,  and  was  essential  and  req- 
uisite to  him  in  his  said  business  or 
occupation;  and  that  said  property  was 
left  and  remained  with  the  said  M.  N., 
to  enable  him  to  prosecute  his  said 
business. 

III.  That  on  or  about  the  

day  of  ,  IS  —  ,  a  true  copy  of 

said    mortgage    was    filed    in   the    otBce 

of  ,   in   which   said   county,   at 

the  date  of  said  mortgage,  the  said  M. 
N.  resided. 

IV.  That    on    the   day   of 

,    18 — ,    and    before    the    levy 

and    sale    hereinafter    mentioned,    said 

sum  of  ,  with  interest,  became 

due,  pursuant  to  the  terms  of  the 
mortgage    (or,   if   on   demand,   the   said 

sum    of    ,    with    interest,    was 

duly  demanded  from  the  said  M.  N.  by 
the'  plaintiff,  but  said  M.  N.  failed  to 
pay  the  same;  and  thereupon,  pursuant 
to  said  mortgage,  the  plaintiff  became 
the  owner  of  said  property,  and  entitled 
to  the  immediate  possession  and  control 
of  the  same. 

V.  That  thereafter,  and  on  or  about 

the    <lay    of    ,    IS—, 

the  defendant  W.  X.  issued  to  the  de- 
fendant Y.  Z.,  sheriff  of  the  city  and 
county  of  New  York,  an  execution 
against    the    property    of    the    saiil    M. 

N.;     and     on     the     day     of 

,    18 — ,    the    plaintiff    caused    a 

notice  to  he  served  ujion  said  slieriff, 
informing  him  of  said  mortgage,  and 
of  the  default  in  the  payment  thereof, 
and  that  the  plaintiff  claimed  the  prop- 
erty therein   mentioned. 

VI.  That  on  or  about  the  

day    of    .    18  —  ,    regardlesR    of 

said  mortgage,  the  said  sheriff  wrong- 
fully sold  said  (mortgaged  property); 
and  thnreafter  returned  said  execution 
sat  isfied. 

Vri.     That   the   said    W .    X.   directed 
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said  sheriff  to  make  such  levy  and 
KuU  without  reijard  to  said  mortjiajje, 
and  ujreed  to  iudomnify  him  a;jiunst 
sny  and  all  duuia^je  that  mi}j;ht  arise 
from  said  levy  aud  sale;  aud  tliat  after 
•aid  sale  he  received  the  proceeds,  or 
a  portion  thereof,  to  his  own  use  and 
benefit. 

VIII.  That  since  said  sale  the  plain- 
tiff has  demanded  of  said  sheriff  the 
mortgaged  goods,  but  he  refused  to  de- 
liver the  same;  and  that  thereupon 
plaintiff  demanded  of  the  said  sheriff 
the  proceeds,  or  value  thereof,  of  said 
property,  but  he  refused  to  pay  over 
any  part  thereof. 

ix.  That  by  reason  of  the  premises 
the    plaintiff    has    been    injured    to    his 

damage  dollars.   1  Abb.  Forms 

463. 

III.     Summary   Proceedings. 
A.     Notice   To  Ecturn   Frocea.^. 

1.  Notice    To    Bcturii     Capias 

Respondendum. 
Sir:     Please  to  take  notice  that  you 
are   hereby  required  to  return  the  writ 
of   capias   ad    respondendum,   issued    in 
this    cause,    and    to    j'ou    directed    and 
delivered    therein,    within    twenty    days 
after  service  of  this  notice.    Dated,  etc. 
Yours,  etc., 
E.  F.,  plaintiff's  attorney. 
To  J.  V.  D.,  esq.,  , 

Sheriff   of   the   county   of    (Kings). 
Burr.   App.   191,   §347. 

2.  Notice    To   Eeturn     Capias     ad 

Satisfaciendum. 
Sir:  Please  to  take  notice  that  you 
are  hereby  required  to  return  the  writ 
of  capias  ad  satisfaciendum,  issued  in 
this  cause  and  to  you  directed  and  de- 
livered therein,  within  twenty  days 
after  service  of  this  notice.  Dated,  etc. 
Yours,  etc., 

E.  F.,  atty.  for  plff. 
To  P.  Y.,  esq.,  sheriff  of  the  county  of 


ad 


Burr.   App.   202,   §391. 

3.  Notice  To  Eeturn  Fieri  Facias. 
Sir:  Please  to  take  notice  that  you 
are  hereby  required  to  return  the  writ 
of  fieri  facias,  issued  in  this  cause  and 
to  you  directed  and  delivered  therein, 
within  twenty  days  after  service  of  this 
notice.     Dated,  etc. 

Yours,  etc., 

E.  F.,  atty.  for  plff. 
To  P.  Y.,  esq.,  sheriff  of  the  county  of 


Burr.  App.  202,  §390. 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


4.     Affidavit    of    Service   of   Notice 
Tliiit  Sheriff"  Kcturn  Capias  or 
Execution. 
E.   F.,   the   attorney   for   the   plaintiff 

in    this   cause    (or   ().   P.,   of , 

student  at  law),  being  duly  sworn,  de- 
poses and  says,  that   on   the  

day   of  last    (or   instant),   he 

delivered   to   J.   A.,   esquire,    sheriff   of 

the    (city   and)    county   of  ,   a 

writ  of  capias  ad  respondendum  (or 
fieri  facias,  etc.),  issued  in  tliis  cause, 
directed  to  the  said  sheriff,  and  return- 
able on   the  day  of , 

by  leaving  the  same  with  K.  L.,  under- 
siieriff  of  the  said  county,  in  the  otKce 
of  the  said  sheriff,  during  oflice  hours 
(or  otherwise,  according  to  the  mode 
of    delivery).      And    deponent    further 

says    that    on    the    day    of 

last  (or  instant),  he  person- 
ally served  the  said  sheriff  with  a  true 
copy  of  the  annexed  notice,  by  deliver- 
ing the  same  to  the  said  sheriff  person- 
ally (or  by  delivering  the  same  during 
oflice  hours  to  L.  K.,  one  of  the  depu- 
ties of  the  said  sheriff,  in  the  oflice 
of  the  said  sheriff,  or  otherwise,  accord- 
ing to  the  mode  of  service).  And  de- 
ponent further  says  that  he  has  this 
day  searched  in  the  office  of  the  clerk 

of  this  court   in   the   city   of  , 

for  the  return  of  the  said  writ  of  capias 
ad  respondendum  (or  fieri  facias),  but 
that  no  such  writ  was  then  filed  there. 
And  further  says  not.  Burr.  App.  5, 
§8. 

B.  Order   on   Sheriff's    Default    for 

Not  Eeturning. 

On  reading  and  filing  an  aflidavit  of 

the   delivery   of  the   writ   of  capias   ad 

respondendum    (or    fieri    facias)    issued 

in   this  cause  to  J.  K.,   esquire,   sheriff 

of  the    (city  and)    county  of  , 

and  also  of  due  service  upon  the  said 
sheriff  of  a  notice  to  return  the  said 
writ  within  twenty*  days  after  service 
of  said  notice,  and  that,  on  due  search 
the  said  writ  was  not  returned,  on  mo- 
tion of  E.  F.,  attorney  for  the  plaintiff, 
ordered  that  tlie  default  of  the  said 
sheriff  in  not  returning  the  said  writ 
be,  and  it  is  hereby  entered  accord- 
ingly.    Burr.  App.  443,  §860. 

C.  Order  on  Appearance  on  Attach- 

ment. 

The  sheriff  of  the  county  of • 

having  been  this  day  called,  and  this 
being  the  second  call,  appeared  by  K, 
L.,   his   counsel.     On   motion  of  E.  F., 
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attorney  for  the  relator,  ordered  that 
the  said  sheriff  answer  on  oath  the  in- 
terrogatories filed  by  the  attorney  for 
the  relator  in  this  cause,  pursuant  to 
the  rules  and  practice  of  this  court. 
Burr.  App.  454,  §900. 

D.     Interrogatories  on  Attachment. 

1.     Interfogatories    on    Attachment 

Against   Sheriff  for  Not  Be- 

turning  Capias. 

Interrogatories    to    be    administered    to 

J.    K.,    esquire,    sheriff    of    the    (city 

and)   county  of  ,  touching  a 

,    contempt  alleged  against  him,  in  not 
returning  a  certain  writ  of  capias  ad 
respondendum,    issued    out     of     this 
court,    in    favor    of    A.    B.,    plaintiff, 
against  C.  D.,  defendant. 
First  interrogatory.     Did  you  or  not, 
at  any  and  what  time,  receive  for  serv- 
ice a  certain  writ  of  capias  ad  respon- 
dendum, to  you   directed,   as   sheriff   of 
the   (city  and)   county  of  ,  be- 
tween  A.   B.,   plaintiff,   and   C.   D.,    de- 
fendant,   tested    the    day    of 

-,  in  the  year  of  our  Lord  one 


thousand   eight   hundred   and 

and  returnable  at  the  courthouse  in  the 

city  of ,  on  the :Mon- 

day   of  then   next?     Declare 

fully. 

Second  interrogatory.  Did  you  or 
not  serve  the  said  writ  of  capias  ad 
respondendum?  If  yea,  in  what  man- 
ner, and  at  what  time  in  particular? 
If  nay,  why  did  you  not  serve  the 
same?     Declare. 

Third  interrogatory.  Did  you  or  not 
receive  from  (K.  F.),  the  attorney  for 
the  (plaintiff)  in  the  said  suit  of  A.  B. 
against  C.  D.,  a  notice  in  writing,  re- 
quiring you  to  return  the  said  writ? 
If  yea,  what  was  the  purport  of  that 
notice,  and  when  did  you  receive  it? 
Declare. 

Fourth  interrogatory.  TTave  you  or 
not  returned  the  said  writ  of  cai)ins  ad 
respondendum?  If  yea,  when,  where 
and  how  in  particular?  If  nay,  why 
have  you  not  returned  the  same?  De- 
clare fully  and  particularly. 

Dated,  etc. 

E.  F.,  attorney  for  (plaintiff). 

Burr.  App.  129,  §2.55;  Yates'  Forms 
16. 

2.     Intcrrogntorira     on     Attachment 
Against   Sheriff   for  Not   Ec- 
txrrning  Fieri  Fariax. 
court.      Interrogatories   to   be 

administered  to  W.  J.,  esquire,  sheriff 


of  the  (city  and)  county  of 

touching  a  contempt  alleged  against 
him  in^  not  returning  a  certain  writ 
of  fieri  facias,  issued  out  of  this 
court,  in  favor  of  A.  B.,  plaintiff, 
against  C.  D.,  defendant  (or  vice 
versa). 

First  interrogatory.  Did  you  or  not, 
at  any  and  what  time,  receive  for  serv- 
ice a  certain  writ  of  fieri  facias,  to 
you    directed,    as    sheriff    of    the    (city 

and)  county  of ,  between  A.  B. 

plaintiff,   and  C.   D.,  defendant,   tested 

the  day  of  ,   in   the 

year   of   our   Lord   one   thousand   eight 

hundred  ,  and  returnable  before 

the  justices  of  this  court  in  sixty  davs 
from  the  receipt  thereof  by  you?  De- 
clare fully. 

Second  interrogatory.  Did  you  or 
not  execute  the  said'  writ  of  fieri 
facias?  If  yea,  in  what  manner,  and 
at  what  time  in  particular.  If  nay, 
why  did  you  not  execute  the  same? 
Declare. 

Third  interrogatory.  (As  in  last 
form.) 

Fourth  interroffatorv.  ^As  in  last 
form,  substituting  fieri  facias  for  capias 
ad  respondendum.) 

(Dated  and  signed  as  in  last  form.) 
Burr.  App.  130,  §256. 

E.  Order  of  the  Court  Imposing  Fine 

on   Sheriff  for  Contempt. 
E.   F.,  attorney  for  relator. 
I.  J.,  of  counsel. 
The  people  ex  rel.  A.   B.  r.  M.  15.   II., 
sheriff   of  the    (city   and)    county   of 

The  respondent  not  having  answered 
the  interrog.'itories  filed  ;in(i  served  in 
this  cause,  on  motion  of  I.  .1.,  of  foun- 
spI  for  the  relator,  the  8;iid  M.  H.  II. 
is  adjudged  guilty  of  a  contempt  of  this 
court;  "and  it  is  ordered  th.nt  ho  be,  and 
hereby  is,  adjudged  to  pay  a  fine  of 
(five  hundred)  dollurH,  and  fifteen  dol- 
lars costs  of  this  motion,  and  lh:it  ho 
stand  committed  initil  the  same  be  paid. 
Burr.  App.  454,  §902. 

F.  Notice  of    Motion    To    Slay    Pro- 

cirdings  Againat  Sheriff. 

Sir:     Please  to  take  notice  that  upon 

the  affidavit,  witli  .a  copy  whereof  you 

are   herewith   served,  this  court   will  he 

moved,  at    the  next  Hjieclal   term,  to  bo 

held    at    the    in    the    city    of 

,     on     the     first     Tuesday     of 

next,    that    the     proceedings 

against   the    sheriff    in    this    cause    bo 
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-layi'.l  on  siioli  tortus  as  t  lie  said  court 
«-hall  iliroct.     Burr.   Apji.  'J0(),  iAOl. 

("i.     Sittinp   Axiilr    Aftachmott. 

1.  Xotice   of  Motion    To   Set   Aside 

Attnehmeiit      P  r  o  e  e  e  d  i  ii  p 

Afjaiiist    Shcrif  as   Irretjuhir. 

Suproine  Court,     t".  D..  T.  X.,  ami   I.  S., 

ads.  A.  B.,  assijxnoe  of  J.  K.,  esquire, 

sheriff  of  the  ooiiiity  of  . 

Sir:  Ph^ise  to  take  notice,  that  upon 
the  artidavit,  witli  a  cojiy  whereof  you 
are  lierewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to 
be   held   at  the   capitol   in   the   city   of 

,     on     the     first     Tuesday     of 

next,  that  the  attachment  is- 
sued against  the  sheriff  of  the  county 

of  in   this   cause,   and   all   the 

proceedings  thereon,  be  set  aside  for 
irregularity,  with  costs  (or  for  such  or- 
der or  relief  as  the  defendant  may  be 
entitled   to).     Burr.   App.   20;3,    §400. 

2.  Order    DiseJiarginff    Attachment 

Aqainst  Sheriff  for  Contempt. 
J.  A.,  sheriff  of  the   (city  and)   county 

of  ,  ads.  The  People,  ex  rel. 

A.  B. 

G.  H.,  attorney. 
K.  L.,  of  counsel. 

On  reading  and  filing  the  answer  of 
the  respondent  to  the  interrogatories 
filed  against  him  in  this  cause,  and  on 
motion  Mr.  K.  L.,  of  counsel  for  re- 
spondent, ordered,  that  the  attachment 
in  this  matter  be,  and  the  same  is  here- 
by   discharged.      Burr.   App.    454,    §901. 

H.     Order  on    Default   of    the   Sheriff 
To  Appear  on  Attachment. 
E.  F.,  attorney. 
I.  J.,   of  counsel. 
The  People  ex  rel.  A.  B.  v.  J.  A.,  sheriff 

of  the  (city  and)  county  of . 

Second   call. 

The  default  of  the  defendant  for  not 
appearing  on  the  return  of  the  attach- 
ment herein,  having  been  heretofore 
duly  entered,  and  said  defendant  being 
now  again  called,  and  failing  to  ap- 
pear, and  on  motion  of  Mr.  I.  J.,  of 
counsel  for  the  relator,  ordered,  that 
the  default  of  the  said  defendant  in 
not  appearing  be,  and  the  same  here- 
by is  entered,  and  that  the  bond  return- 
able with  the  attachment  be  delivered 
to  the  relator  or  his  attorney  to  be 
prosecuted  (or  that  an  alias  attachment 
issue).     Burr.   App.   454,   {^899. 

T.     Attachment     Against     Sheriff    for 
Contempt. 
The   (people  of  the)   state  of  , 


to  tlie  coroner  (or  coroners),  of  the 
(city  and)  county  of  ,  greet- 
ing: 

Wo  command  you  tliat  you  attach 
.T.  K.,  es(iuiri',  sheiiff  of  our  said  (city 
and)    county,    so    that    you    may    have 

before    our    of    our    

court   of ,   at   the  in 

the   city   of  

Monday    of   

to   our  said  


-,  on   the  

-  next,   to   answer 

-  for   certain   tres- 


passes   and    contempts,    done    and   com- 
mitted in  our  court  before  our 


aforesaid;  and  have  you  then  there  this 

writ.      Witness,   ,    esquire,    our 

,  at   the in   the   city 

of     ,     the     day     of 

,  in   the  vear  of  our  Lord  one 


thousand   eight    hundred   and 


clerks. 


E.  F.,  attorney. 

(Endorsed.) 

court.      The    (people   of   the) 

state    of ex    rel.,   A.   B.   v. 

J.     K.,     sheriff     of     the     county     of 

■ .        Attachment,      returnable 

first  Monday  of  .January,  1846.  E.  F., 
attorney.  Issued  for  not  returning  a. 
writ  of  capias  ad  respondendum  be- 
tween A.  B.,  plaintiff,  and  C.  D.,  de- 
fendant.    Let  the  defendant  be  held 

to    bail    in    the    sum    of     $ , 

Nov.  24th,  IS 


Burr. 


circuit   iudge. 
21    Wen'd.   57. 


App.    ?>7,    §72; 

IV.    Bond  of  Indemnity  to  Sheriff,  Title 
of  Property  in  Dispute. 

Know  all  men  by  these  presents,  that 
we,  etc.  (penal  part  of  the  bond  in 
the  usual  form;  the  amount  and 
sureties  are  matters  for  arrangement 
between  the  officer  and  the  plain- 
tiff). 

Whereas,  the  above-named  J.  H.,  as 
sheriff  of  the  (city  and)  count.y  of 
has    received    for    service    a 


certain  writ  of  fieri  facias  (or  as  the 
writ  may  be)  in  favor  of  A.  B.  against 
C.  D.,  whereby  the  said  .T.  II.,  as  such 
sheriff,   is   directed   to   levy  and   collect 

the   sum    of  besides   his   fees. 

And  whereas  the  said  .1.  H.,  as  such 
sheriff  has  been  requested,  on  behalf 
of  the  plaintiff  named  in  the  said 
execution,  to  levy,  by  virtue  thereof, 
on  (state  the  property  particularly), 
and  because  such  property  is  claimed 
to  belong  to  one  B.  V.,  and  because 
the  said  sheriff  doth  not  know  whether 
such    claim    be    well    founded    or    not; 
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SHIPS  AND  SHIPPING 


1149 


now,  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above 
bounden  (here  name  the  obligors)  shall 
■well  and  truly  save  harmless  and  in- 
demnify him  the  said  J.  H.,  sheriff  as 
aforesaid,  his  under-sheriff  and  dep- 
uties, and  every  of  them,  of.  from  and 
against  all  damages,  costs  and  charges 
which  the  said  sheriff  or  his  under- 
sheriff,  or  deputies,  or  either  of  them, 
may  sustain  or  be  put  to,  for  or  by 
reason  of  levying  on,  taking  away,  re- 
moving or  selling  the  aforesaid  de- 
scribed property,  or  any  part  thereof, 
of  and  upon  the  said  execution,  then 
this  obligation  to  be  void,  otherwise  to 
remain   in   full   force   and   effect. 

(Signatures    and   seals.) 

Sealed  and  delivered  in  the  presence 
of   0.   P.,   D,   E. 

Burr.    App.    41,    §79;    Yates'    Forms 
812. 
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Furnish  Cargo,  1150 

B.  On  Charter  Parfi/  for  Freight  and 

Demurrage,    1151 

C.  Against  Steamboat  for  Negligence, 

1152 

D.  Against  Owner  of  Vessel  for  Neg. 

ligence  in  Navigation,    1153 

n.     Complaints,  1154 

A.  liif    Shipowner    for    Not    Loading, 

1154 

B.  Bi)     Shipowner     for     Demurrage, 

1154 

C.  By    Shipowner    for    Freight,    1155 

D.  For    Freifjht     Against     Consignor, 

1 1,55 

E.  For   Freight     Against    Consignee, 

1155 

F.  By   Shipowner     Against     Assignee 

of   Cargo,    1155 

G.  Against    Carrier   for   Not    Kcgaril- 

ing   Notice   To   Keep   Dry,    1155 
H.     Averment    of    Loss    in    Unloading, 

1156 
I.      For  Negligence   in   Loading,    1156 
J.      For       Not       Properly       Stowing, 

Freight    Diminished,    1156 
K.     Against     Owner    for     Ahaniloning 

Voyage,    1 156 

CR088-RKKKRK\CE.S: 
Acf'OfNT    AND    A<roi;NTlN»;: 

Decrrr    for    Accfnint    of    Kroiglit    and 
framings  of   Ship. 


Admiralty: 

Libel  by  Owner  and  Master  of  Sav- 
ing    Vessel,     for     Themselves    and 

Others.   Against   Saved   Vessel   and 

Cargo,    for    Salvage; 
Libel   in    Rem   for   Seaman's   Wages; 

Vessel     Left     Port,     or    About    To 

Leave; 
Libel    for     Seaman's     Wages     After 

Preliminary   Summons; 
Libel    Against    Owners   for   Pilotage; 
Libel  In  Personam  Against  Owner  of 

Ship  for  Salvage; 
Libel    In    Personam    Against    Owner 

for  Supplies  Ordered  by  Master  in 

Foreign   Port; 
Libel   In   Personam,   Seaman   Against 

Master   and  Mate  for  Assault   and 

Battery; 
Libel   In   Rem   for  Collision; 
Libel    In    Rem    by   the   Owners   of   a 

Vessel    To     Obtain     Possession    of 

Her; 
Libel    In    Rem    by    Minority     Owner 

for  Security  for  Return  or  Sale  of 

Vessel; 
Libel    In    Rem    by    Part    Owner    for 

Sale    of    Vessel; 
Libel  Against  a  Vessel  and  Cargo  as 

Prize; 
Libel     for     Restitution    of    Captured 

Ship    and    Cargo; 
Libel  of  Information; 
Claim   by  Owner; 

Claim    by    Foreign     Consul     for    Un- 
known Owners  in  Case  of  Salvage; 
Answer    (in   Admiralty); 
Interlocutory  Order  for  Sale  of  Slii|). 
Bills  and  Answers: 

Answer     by     Common     ('airier     Tliat 
Goods  Were  Lost  by  Risk    K.\clude<l 
by  Contract. 
Bonds: 

Complaint     on     Bontl     To      l)iscli;irgr 
Attacliinent    Against    N'csscl. 

('ON-TRIBIITION  : 

Bill   for  Coiitrilmtion  on   (icniM.-iI   .\\- 
eragn. 
FRAtro    AND    DiCCKIT: 

Declaration     for    False    Warrant  v    of 
Cable. 
!N.irRiKs  TO  Pkrsons: 

Declaration,    Collision    Hctwccn     li'nw 
Boat   and   Tug. 
Lnhuranck: 

Declaration   on    Marino   I^olicy   of    In- 

Ktirnnce; 
('oin|ilaint   on    X'alurd    Policy   on    Ship 

or   f'argo; 
Complaint    on    Open    Marinr     I'olicy; 
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Complaint  on  ^^arino  Policy  on 
Freight ; 

Complaint  on  Marino  rolicy  for  Par- 
tial Loss  and  Contribution  to  Gen- 
eral  Average; 

Complaint,  Averment  of  Loss  by 
Collision; 

Averment  of  Waiver  of  Condition  of 
Marine    Policy. 
Passkngkrs: 

Comi>laint    Against    Common    Carrier 
of    Passengers,   by   Steamboat    for 
Injuries. 
Trespass: 

Complaint  for  Seizing  Vessel. 

I.    Declaration. 

A.  Declaration  on  Charter  Party  for 
Failure  To  Furnish  Cargo. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.  (date  of  charter  party),  to  wit, 
at,  etc.  (venue)  by  a  certain  charter- 
party  of  affreightment,  then  and  there 
made  between  the  said  plaintiffs,  by  the 
name  and  description  of  Messrs.  A.  B. 
and  !•].  F.,  therein  described  as  the 
owners  of  the  good  ship  or  vessel  called 

the  (whereof  G.  II.  was  then 

master),    of   the     burden     of    

tons  or  thereabouts,  then  on  the  river 
Hudson,  of  the  one  part  and  the  said 
defendant,  therein  described  as  the 
freighter  of  the  said  ship,  of  the  other 
part  (one  part  of  which  said  charter- 
party,  sealed  with  the  seal  of  the  said 
defendant,  the  said  plaintiffs  now 
bring  here  into  court,  the  date  whereof 
is  a  certain  day  and  year  there- 
in named,  to-wit,  the  same  day 
and  year  aforesaid),  the  said 
plaintiffs  (here  set  out  the  charter-party 
in  the  past  tense,  thus):  let  the  said 
ship  to  freight  for  one  voyage,  from 
the  Island  of  St.  Michael's  to  the  ports 
of,  etc.,  optional  to  the  affreighter  or 
his  agent,  with  liberty  to  take  on  board 
a  cargo  of  coals  and  goods,  and  deliver 

them   in   her  way   to  ,  , 

and  the  said  defendant  hired  the  same 
in  manner  and  form  therein  mentioned, 
to-wit,  that  the  said  ship  then  was,  and 
should,  during  the  said  intended  voy- 
age, be  at  the  expense  of  the  said 
plaintiffs,  the  said  owners,  kept  staunch, 
tight  and  strong,  well  manned,  vic- 
tualled, tackled  and  provided,  in  every 
respect  fit  for  merchant's  service,  and 
particularly  for  performing  such  in- 
tended voyage  (the  dangers  and  perils 
of  the  seas,  restraints  of  princes  and 
rulers,    fire    and    enemies,    during    the 


same  always  excepted);  and  also  that 
the  said  G.  H.,  with  tlie  said  ship,  after 
she  delivered  her  cargo  of  coals  and 
goods,  sliould,  with  the  first  oppor- 
tunity of  wind  and  weather,  proceed 
directly  for ,  and,  on  her  ar- 
rival there,  to  receive  on  board  a  full 
and  complete  cargo  of  fruit,  in  com- 
mon sized  boxes,  at  such  convenient 
place  or  places  where  the  said  ship 
and  cargo  might  safely  come;  and  also 
that  the  said  ship  should,  for  her  load- 
ing   at and     delivering     at 

lay  the  full  space  of  twenty 

working  days,  if  required,  and  so  to 
end  the  said  intended  voyage;  in  con- 
sideration of  which,  the  said  defendant 
did  agree,  not  only  to  load  and  put 
on  board  the  said  ship  the  said  cargo 
of  fruits  as  aforesaid,  and  to  receive 
or  cause  the  same  to  be  received  from 

on  board  her,  at  ,  or  , 

at  the  option  of  the  said  defendant,  and 
that  within  the  days  and  time  limited 
for  her  loading  and  discharging  as 
aforesaid,  but  also  should  and  would 
pay,  or  cause  to  be  paid,  unto  the  said 
plaintiff's   or  their   assigns,  on   the   safe 

delivery   of   her   cargo   at ,   or 

,  optional  to  the  said  defendant 

or  his  agent,  half  cash,  and  the  re- 
mainder by  an  approved  bill  on  Lon- 
don, at  four  months'  date,  in  full  for 
the  freight  and  hire  of  the  said  ship 
for  the   said   voyage,   at   and   after   the 

rate    of   dollars    per    ton,    of 

twenty  common  sized  boxes  of  fruit, 
and  in  proportion  for  any  less  quantit}' 
than  a  ton.  It  was  understood,  in  the 
stowing  of  the  cargo,  a  well  hole  of 
two  feet  square  was  to  be  kept  open 
from  the  keels  on  to  the  deck,  opposite 
each  hatchway,  for  the  purpose  of 
airing  the  fruit,  and  that  the  boxes 
must  be  stowed  on  their  bottoms,  and 
not  their  ends,  nor  edge-ways,  together 
with  the  sum  of  eighteen  dollars  per 
day,  to  be  paid  day  by  day  as  the 
same  should  grow  due,  for  every  day 
of  the  ship's  detention  over  and  above 
the  days  and  time  limited  for  her  load- 
ing and  discharging  as  aforesaid;  as  also 
ten  dollars  per  cent,  on  the  amount  of 
the  above  specified  freight,  in  lieu  of 
all  port  charges  and  pilotage;  and  for 
the  true  performance  thereof,  each  of 
the  said  parties  bound  himself,  his 
executors,  administrators  and  assigns, 
reciprocally  unto  the  other,  especial!}' 
the  said  plaintiffs,  bound  their  said  ship, 
hr>r  freight  and  appurtenances:  and  the 
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said  defendant  the  goods  to  be  loaded 
on  board  her,  each  to  the  other,  in  the 
penal  sum  of  five  thousand  dollars, 
firmly  by  the  said  charter  party  of 
affreightment,  as  by  the  said  charter 
party,  reference  being  thereunto  had, 
will  more  fully  appear;  and  the  said 
plaintiffs  in  fact  say,  that  the  said 
G.  H.,  with  the  said  ship  or  vessel  in 
the  said  charter  party  mentioned,  after- 
wards,   to-wit,    on,    etc.,    proceeded    to 

according  to  the  meaning  and 

effect  of  the  said  charter  party,  and 
afterwards,    to-wit,    on,    etc.,    aforesaid, 

arrived  at aforesaid,  and  was, 

to-wit,  on,  etc.,  last  aforesaid,  ready 
and  willing  to  receive  on  board  the 
said  ship  or  vessel  a  cargo  of  fruit,  and 
would  have  proceeded  therewith,  to, 
etc.,  according  to  the  meaning  and  ef- 
fect of  the  said  charter  party;  and 
the  said  ship  or  vessel  was  then  fit 
and  ready  to  receive  on  board  a  cargo 
of  fruit,  according  to  the  meaning  and 
effect  of  the  said  charter  party;  and  the 
said  plaintiffs  were  ready  and  willing 
that  the  said  charter  party  should  be 
performed  in  all  things  on  their  part, 
according  to  the  meaning  and  effect  of 
the  said  charter  party,  of  which  said 
premises,  the  said  defendant  afterwards, 
to-wit,  on,  etc.,  aforesaid,  at,  etc. 
(venue)  aforesaid,  had  notice;  yet  thi. 
said  defendant  did  not  nor  would  load 
or  put  on  board  the  said  ship  or  vessel 
a  cargo,  according  to  the  meaning  and 
effect  of  the  said  charter  party,  or  any 
cargo  or  part  of  a  cargo  whatever,  but 
therein  wholly  failed  and  made  default, 
contrary  to  the  form  and  effect  of  the 
said  charter  party,  and  the  covenant  of 
the  said  defendant  so  made  in  that  be- 
half as  aforesaid;  and  the  said  defend- 
ant hath  not  paid  the  said  plaintiffs 
any  freight  for  the  said  voyage,  or  any 
port  charges  or  pilotage  in  respect 
thereof;  by  reason  of  which  premises, 
the  said  plaintiffs  have  lost  and  been 
deprived  of  the  freight  and  reward,  and 
the  port  charges  and  pilotage,  and  of 
great  gains,  profits,  and  emoluments 
which  might  and  otherwise  wnuld  liave 
become  duo  and  payable  to  them  under 
and  by  virtue  of  the  said  charter  party, 
amounting  in  the  whole  to  a  large  sum 

of  money,  to-wit,  the  sum   of 

dollars,  to-wit,  at,  etf.  (venue)  by  rea- 
son of  which  said  premises  an  action 
hath  accrued  to  the  said  plaintiffs  to 
demand  and  have  of  and  from  the  de- 
fendant,  the   sum   of  dollars. 


mentioned  in  the  said  charter  party, 
parcel  of  the  said  sum  of  money  above 
demanded.  (Add  counts  for  freight 
and  for  the  use  and  hire  of  the  ship, 
and  the  money  counts  and  account 
stated).  Burr.  App.  282,  §551;  2  Chit. 
PI.  426. 

B.     Declaration  on  Charter  Party  for 
Freight  and  Demurrage. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.,  at,  etc.  (venue)  by  a  certain 
charter  party  of  affreightment,  then 
and  there  indented,  made,  and  con- 
cluded between  the  said  plaintiff,  by 
the  name  and  description  of,  etc.,  mag- 
ter   of   the   good   brig  or   vessel   called, 

etc.,   of   the   burthen    of  tons 

per  register,  or  thereabouts,  then  rid- 
ing in  the  river  Hudson,  of  the  one 
part,  and  the  said  defendant,  by  the 
name  and  addition  of,  etc.,  merchant 
and  freighter  of  the  said  vessel,  of  the 
other  part  (one  part  of  which  said 
charter  party,  sealed  with  the  seal  of 
the  said  defendant,  the  said  plaintiff 
now  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year 
aforesaid)  it  was  witnessed  that  the 
said  plaintiff,  for  the  consideration 
thereinafter  mentioned,  did  thereby 
covenant,  promise  and  agree,  to  and 
with  the  said  defendant,  his  executors, 
administrators  and  assigns,  that  the 
said  vessel  being  tight,  staunch,  and 
strong,  etc.  (here  set  out  the  charter 
party,  verbatim  in  the  proper  tense), 
as  by  the  said  charter  party,  reference 
being  thereunto  had,  will  amongst 
other  things,  more  fully  and  at  large 
ap[)ear,  to-wit,  at,  etc.  (venue).  And 
the  said  plaintiff  in  fact  saith,  that 
afterwards,  towit,  on,  etc.,  the  said 
vessel  being  then  and  there  tight, 
staunch,  and  strong,  and  every  way 
properly  fitted  and  manned  for  the  voy- 
age in  the  said  charter  party  men- 
tioned, the  said  master  did  then  and 
there  take,  load,  and  receive,  on  board 
of  the  said  vessel,  a  full  and  complete 
cargo  of  Inwful  goods,  which,  hnving 
received,  and  being  despatclicd,  did  thrn 
and  there,  wind  and  weather  perniit- 
ting,  immediately  set  sail  and  proceed 
to  the  island  of  Heligoland,  where,  be- 
ing afterwards,  to-wit,  on,  etc.,  ar- 
rived, did  then  and  there  make  a  right 
and  true  delivery  of  tli<»  whole  of  the 
said  c.nrgo  to  thp  acnts  or  assigns  of 
the  said  freighter,  acreeably  to  bills  of 
lading   that   were  signed   for  the  snme. 
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towit,  at,  otc.  (vcmu'),  which  cargo 
being  tlion  and  thoro  so  delivered,  the 
jiaid  master  of  the  said  vessel  did  after- 
wards, to  wit,  on,  etc.,  take  on  board 
the  said  vessel  another  full  and  com- 
plete cargo  of  lawful  goods,  not  ex- 
ceeding what  she  could  reasonably 
carry  and  stow,  and  being  so  laden 
and  despatched  as  last  aforesaid,  the 
said  vessel  did  afterwards,  to-wit,  on, 
etc.,  set  sail  and  proceed  direct  from 
thence  to  New  York,  where,  being 
afterwards,  to-wit,  on,  etc.,  arrived,  she 
did  then  and  there  make  a  right  and 
true  delivery  of  the  whole  of  the  said 
homeward  cargo  to  the  said  defend- 
ants or  his  agents,  agreeably  to  bills  of 
lading  that  were  signed  for  the  same, 
and  so  ended  the  said  voyage,  according 
to  the  form  and  effect  of  the  afore- 
said charter  party,  to-wit,  at,  etc. 
(venue),  of  which  said  several  prem- 
ises the  said  defendant  then  and  there 
had  notice.  And  the  said  plaintiff  in 
fact  saith,  that  the  said  defendant  did 
not  nor  would  send,  or  cause  to  be 
sent,  alongside  of  the  said  vessel  in 
the  river  Hudson,  such  goods  _  as  he 
thought  proper  to  ship,  and  receive  the 
same  from  alongside  of  her  at  Heligo- 
land, and  send  alongside  of  her  at  Heli- 
goland such  goods  as  he  thought  fit, 
and  receive  the  same  from  alongside  of 
her  at  New  York,  within  the  lime  lim- 
ited for  those  purposes,  and  days  of  de- 
murrage in  the  said  charter  party  men- 
tioned, but  wholly  refused  and  neglected 
so  to  do,  and  on  the  contrary  thereof, 
kept  and  detained  the  said  vessel  for 
a  much  longer  space  of  time,  to-wit, 
the  space  of  ten  days,  over  and  above 
the  time  limited  for  the  purpose  last 
aforesaid,  and  the  days  of  demurrage 
as  aforesaid,  contrary  to  the  form  and 
effect  of  the  said  charter  party,  and  of 
the  covenant  of  the  said  defendant  so 
made  as  aforesaid^  to-wit,  at,  etc. 
(venue).  And  the  said  plaintiff  fur- 
ther saith,  that  on  the  delivery  of  the 
said  homeward  cargo  at  New  York  as 
aforesaid,  to-wit,  on,  etc.,  at,  etc. 
(venue)  aforesaid,  a  large  sum  of 
money,    to-wit,    as    well     the     sum     of 

dollars,    in    the    said    charter 

party   mentioned,    as    another    sum     of 

money,    to-wit,    the    sum     of     

dollars,   being   five    per   centum    on    the 
amount  of  the  freight  aforesaid,  in  lieu 

of   port    charges,    and   dollars 

hat    money    to    the    master,    amounting 
in  the  whole  to  a  largo  sum  of  money, 


to-wit,    tlio    sum    of    dollars, 

became  and  was  due  and  payable  from 
the  said  defendant  to  the  said  plain- 
tiff, according  to  the  form  and  olfect 
of  the  said  charter  party,  and  of  the 
said  covenant  of  the  said  defendant, 
so  by  him  made  as  aforesaid,  yet  the 
said  defendant  did  not  nor  would  (al- 
though often  requested  so  to  do),  pay 
to  the  said  plaintiff  the  said  sum  of 
money  last  mentioned  in  manner  di- 
rected by  the  said  charter  party,  to- 
wit,  the  sum  of dollars,  being 

one-half  in  money,  or  any  part  there- 
of, on  the  delivery  of  the  homeward- 
bound  cargo  at  New  York  as  aforesaid, 
or  before  or  since,  nor  did  nor  would 
pay  the  other  half,  or  any  part  thereof, 
by  the  said  defendant's  accepted  bill, 
payable  in  New  York  aforesaid,  at  two 
months  after  the  date  of  the  said  de- 
livery of  the  said  homeward  cargo,  or 
otherwise,  however,  but  wholly  refused 
and  neglected  so  to  do,  contrary  to  the 
form  and  effect  of  the  said  charter 
party,  and  of  the  said  covenant  of  the 
said   defendant,   so    made   as   aforesaid, 

and   the   said   sum    of   dollars 

is  still  in  arrear  and  unpaid.  And  the 
said  plaintiff  further  saith,  that  the  said 
defendant  did  keep  the  said  vessel  on 
demurrage  during  divers,  to-wit, 
days,  over  and  above  the  said 


lay  days  in  the  said  charter  party  men- 
tioned; yet  the  said  defendant  did  not 
nor  would    (although   often   requested), 

pay  for  the  said  days  to  the 

said  plaintiff,  the  said  sum  of  • 

dollars  per  day,  day  by  day,  as  the 
same  became  due  and  payable,  accord- 
ing to  the  tenor  and  effect  of  the  said 
charter  party,  but  wholly  refused  so 
to  do;  and  the  sum  of  dol- 
lars     for     the      said      last      mentioned 

days,    at   and   after   the    rate 

aforesaid,  became  and  was  due  and 
owing  from  the  said  defendant  to  the 
said  plaintiff,  and  still  is  in  arrear  and 
unpaid,  contrary  to  the  form  and  effect 
of  the  said  charter  party,  and  of  the 
said  covenant  of  the  said  defendant,  so 
by  him  made  as  aforesaid,  to-wit,  at, 
etc.,  aforesaid.  (Common  conclusion  in 
covenant.)  Burr.  App.  294,  §560; 
Yates'  Forms  441. 

C.     Dcrlnration     Afjainst     Owner     of 
Steamboat  for  Negligence. 

For  that  whereas  the  said  defend- 
ants, before  and  at  the  time  of  com- 
mitting   the     grievances    next    hereio* 
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after  mentioned,  were  owners  and  pro- 
prietors of  a  certain  steamboat,  moved 
and  propelled  b^'  steam,  called  the 
(Advocate),  by  them  used  and  employed 
in  carrying  and  conveying  passengers, 
and  goods,  wares  and  merchandises  (on 
the  waters  of  the  Hudson  river,  from 
Albany  to  Stuyvesant,  in  the  county 
of  Columbia,  and  to  divers  other  places 
on  and  adjacent  to  the  said  river)  and 
being  such  owners  and  proprietors  of 
the  said  steamboat,  the  said  defendants 
on  the  (fourth  day  of  May),  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  (thirty-five),  at  (Albany, 
to-wit,  at  the  city  and  in  the  county 
of  Albany),  received  into  the  said 
steamboat  (Maria,  the  wife,  and  Mary 
Ann,  Janett,  Lydia  Maria,  Emeline, 
and  Edward,  tlie  children  and  servants 
of  the  said  plaintiff),  as  passengers 
therein,  from  (Albany)  aforesaid  to 
(Stuyvesant)  aforesaid,  for  certain  fare 
and  reward,  and  by  reason  thereof,  the 
said  defendants  ought  carefully  to  liave 
conveyed  the  said  wife  and  children 
of  the  said  plaintiff  in  the  said  last 
mentioned  steamboat,  from  (Albany) 
aforesaid,  to  (Stuyvesant)  aforesaid; 
yet  the  said  defendants  not  regarding 
their  duty  in  this  behalf,  conducted 
themselves  so  carelessly,  negligently 
and  unskilfully  in  this  behalf,  that  by 
and  through  the  carelessness,  negligence, 
unskilfulness,  and  default  of  them- 
selves and  their  servants,  in  generat- 
ing the  steam  for  propelling  the  said 
steamboat,  and  in  managing,  regulat- 
ing, and  securing  the  same,  and  for 
want  of  due  care  and  attention  to  their 
duty  in  that  behalf  afterwards,  and 
whilst  the  said  last  mentioned  steam- 
boat was  carrying  and  conveying  tlie 
wife  and  children  aforesaid,  of  t)ie 
said  plaintiff,  as  aforesaid,  and  before 
the  arrival  thereof  at  (Stuyvesant) 
aforesaid,  to-wit,  on  the  day  and  year 
last  aforesaid,  at  (Coeymans),  to  wit, 
at  the  city  and  in  the  county  of  CAI- 
bany),  divers  largo  quantities  of  steam 
escaped  from  the  boiler  and  apparatus 
wherein  the  same  was  generated  con- 
nected with  the  said  boat,  and  drove 
into  and  fell  upon  the  said  wife  and 
children  of  the  said  plaintiff,  ])y  nwans 
whereof  the  said  wife  and  children  of 
the  said  plaintiff,  were  respectively 
greatly  hurt  and  injured,  burned  and 
scalded,  and  thereby  then  and  there 
became  and  were  very  sick,  sore,  weak, 
and   distempered.     And   the   said    wife 


of  the  said  plaintiff,  and"  the  said  (Mary 
Ann  and  Emeline),  have  each  remained 
and  continued  so  sick,  weak  and  dis- 
tempered, for  a  long  space  of  time, 
to-wit,  from  thenceforth  hitherto  at 
(Coeymans),  to-wit,  at  the  city  and  in 
the  county  of  Albany  aforesaid  during 
all  which  last  mentioned  time  the  said 
plaintiff  hath  lost  and  been  deprived 
of  the  aid  and  assistance  of  his  said 
wife,  and  of  the  said  (Mary  Ann  and 
Emeline),  in  the  management  of  his 
domestic  affairs  and  business,  and  hath 
been  forced  and  obliged  to  lay  out 
and  expend,  and  did  actually  lay  out 
and  expend,  divers  sums  of  money,  in 
the  whole  amounting  to  a  large  sum  of 
money,  to-wit,  the  sum  of  (five  hun- 
dred) dollars,  in  and  about  the  at- 
tempting the  cure  of  his  said  wife  and 
his  said  several  children,  and  tlie  pro- 
curing necessary  medicines,  attendances, 
means  of  cure  and  assistance  for  them, 
during  their  said  several  sicknesses, 
weaknesses  and  disorders,  which  ensued 
as  aforesaid  from  the  burning  and 
scalding,  hurts  and  injuries,  occasioned 
by  the  escape  and  driving  of  the  said 
steam  into  and  upon  them,  and  each 
of  them,  as  aforesaid;  and  tho  said 
[ilaintiff  was  thereby  prevented  from 
pursuing  and  prosecuting  his  necessary 
affairs  and  business  for  a  long  space 
of  time  thereafter,  to-wit.  for  the  space 
of  (six  weeks)  thence  next  ensuing, 
and  was  otherwise  greatly  damnified 
and  injured,  to-wit.  at  the.  city  and 
county  of  Albany  aforesaid.  (Add 
other  counts  if  necessarv.)  liurr.  App. 
311,   8580;    Yates'   Forms   3S.3. 

D.  Declaration  Apainxt  Owner  nf  I'm- 
srl  for  Ncfflifjcncc  in  Nari/ja' 
tion. 

For  that  whereas  the  said  plaintiff, 
before  and  at  the  time  of  the  com- 
mitting of  the  grievance  by  said  de- 
fendant as  hereinafter  next  mentioned, 
w;is  lawfully  pos.sessed  of  n  certain 
(barge  or  vesseH  of  great  vahie.  to- 
wit,  of  the  value  of  ten  thouHund  dol- 
lars, then  lawfully  being  in  the  river 
(Hudson),  to  wit,  at.  etc.  (venne)  and 
the  said  defendant  was  also  then  pos- 
sessed of  a  certain  other  (barge  or 
vessel)  in  the  river  nforesjiid.  towil, 
at.  etc.  (venue),  and  then  and  fhero 
had  the  care,  direction  and  mnnnge 
nient  of  the  same;  yet  the  said  defend 
ant  nob  regarding  hiH  duty  on  that 
behalf,   whilst    the   naid    barge    ur    vea- 
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sol  of  the  suid  plaintifl  so  was  la  tlic 
said  river,  towit,  on,  at  ,  etc. 
(venuc\,  took  so  little  and  such  bad 
care  of  his  said  (barj;o  or  vcssol),  in 
the  direction  and  nianajjoniont  of  the 
eanie,  that  the  same,  by  and  throiioh 
the  carelessness,  misdirection,  and  niis- 
nianagenuMit  of  the  said  defendant  (or 
if  he  were  not  on  board,  "by  his 
servants  in  that  behalf"),  then  and 
there,  with  great  force  and  violence, 
ran  foul  of  and  struck  against  the 
said  (barge  or  vessel)  of  the  said 
plaintiff,  and  thereby  then  and  there, 
greatly  broke,  damaged,  and  injured 
the  same,  and  thereby  *  divers  goods 
and  chattels,  to-wit,  etc.  (specify  them 
according  to  the  exact  description,  or 
as  in  trover),  of  the  said  plaintiff  of 
great  value,  to-wit,  of  the  value  of  one 
thousand  dollars,  then  being  on  board 
of  the  said  (barge  or  vessel)  of  the 
said  plaintiff,  then  and  there  became 
and  were  greatly  wetted,  damaged  and 
spoiled;  and  also  by  reason  of  the 
premises,  the  said  plaintiff  hath  been 
forced  and  obliged  to  pay,  lay  out,  and 
expend,  and  hath  necessarily  paid,  laid 
out  and  expended,  a  large  sum  of 
money,  to-wit,  the  sum  of  one  thousand 
dollars,  in  and  about  the  repairing  the 
»aid  damage  so  done  to  the  said  (barge 
or  vessel)  as  aforesaid,  and  also  i)y 
means  of  the  premises,  the  said  plain- 
tiff lost  and  was  deprived  of  the  use 
of  the  said  (barge  or  vessel)  of  the 
eaid  plaintiff  for  a  long  space  of  time, 

to-wit,   for  the   space   of and 

thereby  lost  and  was  deprived  of  all 
the  profits  and  advantages  which  dur- 
ing that  time  he  might,  and  also  other- 
wise would  have  derived  and  acquired 
from  the  use  of  his  said  (barge  or 
Tcssel),   to-wit,   at,   etc.    (venue). 

And  whereas  also  the  said  plaintiff, 
before  and  at  the  time  of  the  commit- 
ting of  the  grievance  by  the  said  de- 
fendant as  hereinafter  next  mentioned, 
was  lawfully  possessed  of  a  certain 
other  (vessel)  of  great  value,  to-wit, 
of  the  value  of  ten  thousand  dollars, 
towit,  at,  etc.  (venue);  and  the  said 
defendant  was  also  then  possessed  of 
a  certain  other  (vessel),  to-wit,  at, 
etc.  (venue),  and  then  and  there  had 
the  care,  direction  and  management  of 
the  same;  yet  the  said  defendant  not 
regarding  his  duty  in  that  behalf,  here- 
tofore, to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue),  took  so 
littl©    and    such    bad    care    of    his    said 


(vessel)  in  the  direction  and  manage- 
ment of  the  same,  tliat  the  same,  by 
and  tlirough  the  carelessness,  misdirec- 
tion, and  mismanagement  of  the  said 
dofcMidaiit  in  tiiat  behalf,  then  and 
tliere  greatly  broke,  damaged,  and  in- 
jured the  said  (vessel)  of  the  said 
plaintiff,  and  thereby,  etc.  (Conclude 
as  in  the  first  count  from  the  asterisk. 
Add  other  counts  if  the  case  suggests 
any,  varying  the  statement  of  the  in- 
jury according  to  the  circumstances  of 
the  case,  as  they  may  be  probably  es- 
tal)lislied  in  evidence,  and  conclude  in 
the  usual  form.)  Burr.  App.  315,  §584; 
2  Chit.  PI.  713;  Yates'  Forms  419. 

II.     Complaints. 

A.     Complaint  hy  Slup-Owner  Against 

Charterer  for  Not  Loading. 
T.     That    on    ,   at 


the  plaintiff  and  defendant  agreed  by 
charter  party  that  the  defendant  should 

deliver  to  the  plaintiff's  ship  , 

at    ,    on    the   day    of 

,     18 , tons     of 

(merchandise),  which  she  should  carry 
to  ,  and  there  deliver,  on  pay- 
ment  of  dolhirs   freight;    and 

that  the  defendant  should  be  allowed 
days       for       loading,       and 

days    for     discharging,     and 

days  for  demurrage,  if  re- 
quired,  at  dollars  per   day. 

II.  That  the  plaintiff  duly  per- 
formed all  the  conditions  on  his  part, 
but  the  defendant  made  default  in  load- 
ing the  agreed  cargo,  and  failed  to  pro- 
vide    it,     to     the     plaintiff's     damage 

dollars.     1  Abb.  Forms  289. 

B.  Complaint  hy  Ship-Oumer  Against 
Charterer  for  Demurrage. 

T.     (As  in  preceding  form.) 

II.  That  the  plaintiff  duly  performed 
all   the   conditions   on    his   part. 

TIL      That    the    defendant    kept    the 

said   ship   on   demurrage  days 

over  and  above  the  periods  so  agreed 
upon  for  loading  and  discharging  as 
aforesaid,  but  has  not  paid  the  same; 
and    that    the   defendant   also   detained 

the    ship    days    beyond    the 

periods  so  agreed  on  for  loading,  dis- 
chaiging,  and  demurrage  as  aforesaid, 
whereby  the  plaintiff  during  all  that 
time  was  deprived  of  the  use  of  the 
ship,  and  incurred  dollars  ex- 
pense in  keeping  the  same  and  main- 
taining the  crew  thereof.  1  Abb. 
Forms   290. 
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C.  Complaint  by  Ship-Owner  Against 
Charterer   for  Freight    (a). 

I.      That    at    ,    on    or    about 

,    the    plaintiff    and    defendant 

agreed  by  charter  party  that  the  plain- 
tiff's ship  called  ,  should,  with 

all  convenient   speed,   sail  to 


and    that    the    defendant    should    there 

load  her  with  a  full  cargo  of  , 

or  other  lawful  merchandise,  which  she 
should  carry  to  ,  and  there  de- 
liver, on  payment  by  the  defendant  to 

the    plaintiff    of    freight     at     

dollars  per  ton,  *  one-half  of  such 
freight,  to  be  paid  in  cash  on  un- 
loading and  right  delivery  of  the  cargo; 
and  the  remainder  by  approved  bills 
on  ,  at  months,  or  in 


cash   less 


per   cent,    discount, 


at  the  defendant's  option 

11.  That  afterwards  the  said  ship 
accordingly  sailed  to  ,  afore- 
said, and  was  there  loaded  by  the  de- 
fendant with  a  full  cargo  of  lawful 
merchandise,  and  the  plaintiff  carried 
the  said  cargo  in  said  ship  to 


aforesaid,  and  there  delivered  the  same 
to  the  defendant. 

III.  That  said  freight  amounted  in 
the  whole  to  the  sum  of  dol- 
lars, and  the  defendant  paid  to  the 
plaintiff  one-half  of  said  freight  in 
cash,  and  all  conditions  were'  fulfilled, 
and  all  things  happened,  and  all  times 
elapsed  which  were  necessary  to  en- 
title the  plaintiff  to  maintain  this  ac- 
tion; yet  that  the  defendant  did  not 
pay  to  the  j)laintiff  the  remainder  of 
said  freight,  either  by  such  ap|)roveii 
bills  as  aforosaiil,  or  in  cash,  less  dis- 
count as  aforesaid.  1  Abb.  Forms  288. 
Complaint  by  Ship-Owner  Against  Char- 
terer, for  Freight.  (Short  Form) 
(b). 

I.  (As    in    preceding    form.) 

II.  That  the  jilaintifT  duly  |)orfornied 
all  the  conditions  on  iiis  part,  but  tliat 
no  part  of  said  freight  has  been  i)aid 
(except  the  sum  of,  etc.)  1  Abb, 
Forms  289. 

D.  Complaint  for  Freight  Against 
Consignor, 

That  the  defendant  is  indebted  to  the 
plaintiff  on  an  account  for  the  work, 
labor,  and  services  of  the  plaintiff  (mid 
his  servants),  *  in  carrying  in  their 
vessel,   the  ,   from  to 


(100  barrels  of  flour,  or,  sun- 
dry   goods    and    merchandise),    at    the 


request  of  the  defendant.  1  Abb   Forms 

201. 

E.  Complaint     for    Freight    Against 

Consignee. 
(As   in    preceding   form,   substituting 
at   the  *),  in   carrying  in   their  vessel, 

the ,  from to 

(100  barrels  of  flour,  or,  suxdry  goods 
and  merchandise),  which  were  con- 
signed to  the  defendant,  and  by  the 
plaintiff  delivered  to  him,  and  by  him 
accepted.     1  Abb.  Forms  202. 

F.  Complaint  by  Ship-Owner  Against 

Assignee  of  Cargo. 

I.  That    at ,    on    or   about 

,  the   plaintiff  and   one   M.   N. 

agreed  by  charter  party  (continue  as 
in  paragraph  I  of  II,  C,  substituting 
the  charterer's  name  for  the  word  "de- 
fendant' '). 

II.  That  thereafter  the  said  M.  N. 
assigned  the  cargo  (or,  the  charter 
party  and  cargo)  to  the  defendant,  who 
thereupon  became  the  owner  thereof 
and  entitled  to  receive  the  same. 

III.  (Continue  as  in  II,  C,  para- 
graphs II  and  III.     1  Abb.  Forms  2S9. 

G.  Complaint     Against     Carriers     by 

Heater   for  Not   Regarding   No- 
tice To  Keep  Dry. 

I.  That    on   the    day    of 

,      18 ,      at      the      port     of 

,    the    defendant    being    master 

and  commander  of   a   vessel   known   as 

the  ,   then   lying  at   said   i)ort, 

the  plaintiff  caused  to  be  shiiJiioci  on 
board  said  vessel  certain  (very  briefly 
designate  the  goods)  merchandise,  the 
property  of  the  plaintiff,  of  the  value  of 

dollars    (then    in    good    order 

and  well  conditioned),  in  consideration 

whereof,   and    of    the    sum    of   

dollars,  then  and  there  paid  (or,  agreed 
to  be  paid)  by  the  jilaintiff  (or,  by 
one  M.  N.)  to  the  defend.mt  (or,  in 
consideration  of  a  reasonjible  compen- 
sation   by ,   agreed   to   be   paid 

to  the  defendant  therefor),  the  defend- 
ant then  and  there  jironiised  to  take 
care  of  and  safely  carry  said  goods  to 

,    and    there    Hafely    to    deliver 

them    to   .   danger   of    the   seas 

only  excepted,  and  then  nnd  theie  re- 
ceived  f<aid   goods   for  that    purpose, 

II.  That  the  |)Iaintiff  tlnMi  and  there 
caused  due  notice  to  l>c>  given  to  tho 
def(«ndant,  that  it  was  nocossary  to  the 
preRorvati«)n  of  said  goods  that  they 
should    be    kept    in    a    dry    rondition. 

HI.      That    the    defendant    failed    to 
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take  care  of  or  safoly  to  cany  said 
gooils;  but,  on  the  contrary,  not  re- 
jjanlinjj  his  said  promise,  so  negligent- 
ly and  carelessly  carried  the  same  (and 
so  negligently  conducted,  and  so  misbe- 
liaved  in  regard  to  the  same  in  his 
said  calling  as  a  carrier),  that  they 
became  wet,  and  thereby  entirely 
ruined  (or  state  other  injury,  in  its 
nature  and  extent,  according  to  the 
facts) ;  which  injury  was  occasioned, 
not  by  reason  of  any  danger  of  the 
seas,  but  wholly  through  the  negligence 
of  the  defendant  and   his  servants. 

TV.  That  by  reason  of  the  jiremises 
the  plaintiff  was  injured,  to  his  dam- 
age        dollars.      1     Abb.    Forms 

409. 

H.  Complaint,  Averment  of  Loss  in 
Unloading. 

ITT.  That  said  vessel  afterwards 
safely  arrived  at  ,  and  no  (ex- 
cepted perils),  prevented  the  safe  car- 
riage   or   delivery   of   the   goods. 

]V.  That  the  defendant,  not  regard- 
ing his  duty  in  that  behalf,  did  not 
deliver  the  said  goods  to  the  plaintiff; 
and  for  want  of  due  care  in  the  de- 
fendant and  his  servants  in  unloading 
and  delivering  said  goods,  they  were 
whollv  lost  to  the  plaintiff,  to  his  dam- 
age  dollars.      1    Abb.    Forms 

410. 

I.  Complaint  for  Negligence  in  Load- 
ing a   Cargo. 

I.     That    on    the    day    of 

^  at  ,  the  plaintiff,  at 

the  request  of  the  defendant,  caused 
to  be  delivered  to  him  (very  briefly 
designate    the   goods),   of   the   plaintiff", 

of  the  value  of  dollars,  to  be 

by  the  defendants  safely  and  securely 
loaded  on  board  a  certain  vessel,  at 
,  for  the  plaintiff',  for  a  rea- 
sonable compensation  to  the  said  de- 
fendant in  that  behalf;  and  the  de- 
fendant then  received  the  goods  for 
that   purpose. 

IT.  That  the  defendant,  not  regard- 
ing his  duty  in  that  behalf,  after- 
wards, by  himself  and  his  servants, 
conducted  so  carelessly  and  improperly 
in  the  loading  of  the  said  goods  on 
board  the  said  vessel,  that  by  their 
mere  negligence  and  improper  conduct, 
the   goods  were   broken    and   injured,  to 

the-  damage    of    the    plaintiff    

dollars.     1  Abb.  Forms  403. 


J.  Complaint  for  Not  Properly  StoW' 
ing  Cargo,  Whereby  Freight 
If  as    Diminished. 

I.      That     on     the    day     t'f 

-,   18 ,  at ,   the   d. 


fendant  undertook  with  the  plaintiff, 
for  comiiensation,  to  superintend  the 
loading  and  stowing  of  a  cargo  of  the 

— ,   a   vessel    of    the    plaintiff   at 

,  for  her  voyage. 


II.  That  in  consideration  of  the 
premises,  the  defendant  then  promised 
the  plaintiff  to  use  due  care  and  dil- 
igence in  the  loading  and  stowing  the 
cargo  on  board  the  said  ship;  aijd  ac- 
cepted and  acted  upon  said   retainer. 

ill.  That  tlie  said  defendant  did  not 
use  due  care  or  diligence  in  said  load- 
ing and  stowing,  wliereby  the  said 
vessel  could  not  contain  as  much  cargo 
as  the  same  would  otherwise  have  been 
reasonably  capable  of  containing,  and 
the  plaintiff  was  compelled  to  dispatch 
the  vessel  on  her  voyage  with  a  much 
smaller  cargo  than  he  otherwise  would 
have  had  on  board,  and  was  obliged 
to   decline   to  receive   on  board   thereof 

tons   weight   of   goods,   which 

he  otherwise  might  and  would  have 
taken  on  freight  in  the  said  vessel; 
and  the  plaintiff  was  deprived  of  the 
gains  which  would  have  otherwise 
arisen  to  him  from  having  a  full  cargo, 

to  his  damage  dollars.     1  Abb. 

Forms  400. 

K.     Complaint,       Charterer      Against 
Owner  for  Abandoning  Voyage. 

I.      That    on    or    about    ,   at 

-,    the    plaintiff    and    aefendant 


agreed   by   charter   party   that    the    de- 
fendant's ship  called ,  then  at 

-,    should,    with    all     convenient 


speed,  having  liberty  to  take  an  out- 
ward   cargo    for    owner's    benefit,     sail 

to   — ,    or   80    near    there    as   she 

could  safely  get,  and  there  load  from 
the    plaintiff    (or,    the    factors    of    the 

plaintiff)    a   full    cargo   of  ,   or 

other  lawful  merchandise,  which  he 
should  carry  to  ,  and  there  de- 
liver, on  payment  of  freight  (certain 
perils  and  casualties  in  the  said  char- 
ter  party   mentioned   only  excepted. 

II.  riiat  the  plaintiff  duly  performed 
all  the  conditions  on  his  part. 

III.  That  said  ship  was  not  pre- 
vented by  any  of  said  perils  or  cas- 
ualties from  completing  said  outward 
voyage) ;  but  that  she  did  not  with  all 
convenient    speed    sail    to  ,  or 
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80  ne«r  thereto  as  she  could  safely  get; 
and  the  defendant  caused  the  said  ship 
to  deviate  from  her  said  voyage  and 
abandon    the    same,    to    the    plaintiff's 

damage  dollars.  1  Abb.  Forms 

290. 

SLANDER. — See  Libel  axd  Slander. 

SOCIETIES.— See  Associations. 

SIMILITER.— See  Issues  in  Pleading 
AND  Practice. 


SODOMY 

Indictment  for  Sodomy. 
Kings   County,  ss:  .  __ 

The  jurors  of  the  people  of  the  state 
of  New  York,  in  and  for  the  body  of 
the  county  of  Kings,  upon  their  oath 
present,  that  George  W.  Lambcrtson, 
now  or  late  of  the  city  of  Brooklyn,  in 
the  county  of  Kings  aforesaid,  on  the 
fifteenth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  sixty,  at  the  city  and  in  the  county 
of  Kings  aforesaid,  in  and  upon  the 
body  of  Peter  Cohen,  in  the  peace  of 
God  and  of  the  said  people,  then  and 
there  being  with  force  and  arms,  did 
feloniously  make  an  assault,  and  him, 
the  said  Peter  Cohen,  then  and  ther^ 
feloniously,  wickedly,  diabolically,  and 
against  the  order  of  nature,  carnally 
knew,  then  and  there  feloniously,  wick- 
edly, diabolically,  and  against  the  or- 
der of  nature,  with  the  said  Peter 
Cohen,  did  commit  and  perpetrate  the 
detestable  and  abominable  crime  of 
buggery,  against  the  statute  in  such 
case  made  and  provided,  to  the  evil 
example  of  all  others  in  like  case  of- 
fending, and  against  the  peace  of  the 
people  of  tlie  state  of  New  York,  and 
their  dignity. 

John    Winslow,   District   Attorney. 

Lanibertson  v.  People,  .")  Park.  Crim. 
(N.   Y.)    200. 

Note. — Word.s  "venereal  affair"  .'ire 
not  words  of  art  (4  BI.  Com.  307)  and 
arc  not  necessarv  to  describe  the  of- 
fense.     Id.    201.  ■ 


SOLICITATION. 

Indietmrvt    fnr   Snlirititu/   n    Prrson    To 

Commit    an    Offrnsr. 

Middlesex,  (o-wit:  The  .jurors  for 
our  lady  the  f|iiorii  upon  their  oath 
present,  that  J.  S.  late  of  the  parish 
of  B.,  in  the  county  nf  M.,  laborer,  on 
the  third  day  of  August,  in  the  fourth 


year  of  the  reign  of  our  sovereign  Lady 
Victoria,  falsely,  wickedly,  and  unlaw- 
fully, did  solicit  and  incite  one  J.  W., 
a  servant  of  one  J.  N.,  to  take,  em- 
bezzle, and  steal  a  large  quantity,  to 
wit,    one     hundred    pounds    weight    ol 

cotton   tvi-ist,  of  the  value  of  , 

of  the  goods  and  chattels  of  his  mas- 
ter, the  said  J.  N.,  to  the  great  dam- 
age of  the  said  J.  N.,  to  the  evil  ex- 
ample of  all  others  in  the  like  case  of- 
fending, and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dig- 
nity.    Archb.  Cr.Pl.  693. 


SPECIAL  ASSESSMENT. 

I.  Complaint   To   Enjoin   a  Municipal 

Corporation  From  Deeding  Land 
Sold  for  Illegal  Special  Assess- 
ment,  HIT 

II.  Answer,  Pleading  Illegality  of  As- 

sessment,  ll.")S 

III.  Answer,  Pleading  Exemption  From 

Special  Assessment,    ll.'s 

I.      Complaint    To     Enjoin     Municipal 
Corporation  From  Deeding  Lands 
Sold  for   Illegal   Special   Assess- 
ment. 
I.     That    the    plaintiff    is    the    owner 
in  fee  "sample  of   (designate   his  estate, 
e.  g.,  thus)   one  undivided  seventh  i)art 
of   four   lots  of   land   on    25th  and   2Rth 
streets,    in    the    sixfcontii    ward    of    the 
city    of    New    York,    bounded    jind    de- 
scribed   as    follows— (description) ;    the 
otlier   six-sevenths   being   owned   in    fee 
simple  by  the   defendants   (designating 
which). 

IL     That   the   defendants   W.   and    X. 
are   the    owners    in    fee   of   two  lots  ad 
joining   the    four  above   described    lots; 
whicii  said  two  lots  are  bounded,  taken 
togetlier,    as    follows:    (description). 

III.  That  the  two  lots  last  above 
described,  and  the  two  of  the  other 
four    lots    which    front    on    2(5th    street, 

were  sold  in  one  parcel  on  the 

day    of    ,    18 ,    by    the    de- 

fi'udants,  the  mayor,  aldermen,  .nnd 
commonalty  of  the  city  of  New  York, 
to  satisfy  two  alleged  assessments  for 
local  improvements, — one  for  \ho  open- 
ing of  2«)tli  strret  from  the  Hudson 
river  to  the  Bloomingdale  road,  and  the 
other  for  setting  curb  and  gutter  in 
the  8tb  avenue  from  2<th  sfr(>rf  to 
42d   street. 

IV.  That  the  other  two  of  the  first 
described   lots,  fronting  on   2.'th  ntrceti 
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\\t>Tc    soUl    in    ono    jiarcel     on     the    saul 

dny    of  ,    IS ,    by 

the  said  mayor,  aldcrnmn,  and  com- 
monalty, to  satisfy  two  alleged  assess- 
ments for  local  improvements. — one  for 
opening  2oth  street,  and  tlie  otlur  tor 
setting  the  curb  and  gutter  aforesaid. 

V.  That  in  the  proceedings  relative 
to  all  the  said  assessments,  and  in  the 
proceedings  to  collect  the  same,  both 
fraud  and  legal  irregularity  have  boon 
committed. 

VI.  That  the  following,  among  otn- 
ers,  are  the  frauds  and  legal  irregular- 
ities committed,  in  respect  to  the  as- 
sessment  for  opening  2C)th  street: 

1.  That  the  land  in  the  street,  to 
the  middle  thereof,  fronting  on  the 
said  lots,  belonged  to  the  same  owner 
as  the  sliid  four  lots,  which  owner  was 
wrongly  stated  to   be   one  M.  N. 

2.  That  the  benefit  above  the  dam- 
age  was   assessed   at   dollars, 

for  the  said  four  lots  with  two  ad- 
joining "lots,  thus  charging  the  owner 
with  a  large  sum  for  taking  his  own 
property. 

3.  That  the  petition  of  the  said 
mayor,  aldermen,  and  commonalty,  and  | 
the'  order  of  the  supreme  court  thereon  ! 
made,  appointing  commissioners  of  es- 
timate and  assessment,  appointed  them 
for  the  opening  of  26th  street  from 
Hudson  river  to  the  Fourth  avenue, 
instead  of  to  the  Bloomingdale  road. 

A'll.  That  the  following,  among 
others,  are  the  frauds  and  legal  irreg- 
ularities committed  in  respect  to  the 
proceedings  to  collect  all  the  said  as- 
sessments: 

1.  That  notices  were  not  left  before 
the  advertisement  of  sale  at  the  resi- 
dence of  the  owners  or  with  the  ten- 
ants on  the  property,  which  property 
was   then   occupied. 

2.  That  the  advertisement  described 
the  assessment  for  opening  26th  street 

as    confirmed    on   the   day    of 

.    18 ;    whereas,    if    it    was 

ever  confirmed,  it  was  confirmed  on 
the  day  of  ,  IS . 

VIII.  The  plaintiff  further  alleges, 
that  upon  the  said  sales  the  property 
was  bid  in  by  the  said  mayor,  alder- 
men, and  commonalt}',  who  shortly  aft- 
erwards assigned  the  said  bid  for  the 
lots  on  26th  street  to  the  defendant' 
W.,  and  for  the  lots  on  2oth  street  to 
the  defendant  X.;  but  that  no  lease 
has  yet  been  executed,  pursuant  to  the 
said   sale. 


Wlierefore,  the  plaintiff  demands 
judgment: 

1.  That  the  said  mayor,  aldermen, 
and  commonalty  bo  enjoined  from  ex- 
ecuting or  delivering  any  lease  pursu- 
ant  to   the   sales  above   mentioned. 

2.  That  the  said  assessments,  and 
all  proceedings  to  collect  the  same,  be 
declared  void,  and  set  aside. 

3.  For   costs   of   tliis    action. 
1    Abb.    Forms.    564. 

II.     Answer,      Pleading     Illegality     of 
Assessment, 

"1.  The  above  claim  is  on  a  mu- 
nicipal assessment  purporting  to  be 
made  by  the  city  of  Scranton  against 
defendant's  lot  on  Luzerne  street,  for 
the  cost  and  expense  of  grading  the 
said  street,  by  ordinance  passed  Sept. 
4,  1889.  The  said  assessment  against 
defendant's  lot,  as  described  on  the 
lien  on  which  the  scire  facias  in  the 
above  entitled  case  was  issued,  was 
wholly  illegal  and  void,  for  the  rea- 
son that  it  was  made  by  the  foot  front 
on  measurenients  made  by  the  city  en- 
gineer, and  "'not  according  to  benefits, 
as  required  by  law.  That  no  assess- 
ments according  to  benefits  were  ever 
made  by  the  city  of  Scranton  against 
defendant's  lot  for  the  cost  of  grad- 
ing, for  which  the  above  entitled  ac- 
tion  is   brought   to    recover. 

"2.  The  work  done  by  the  plain- 
tiff in  the  grading  of  said  Luzerne 
street  was  without  authority  of  law 
or  ordinance,  because  the  grading  was 
not  done  according  to  the  grade  estab- 
lished by  ordinance,  but  according  to 
another  grade  established  by  the  city 
engineer,  without  authority."  Scran- 
ton V.  Bush,   160   Pa.   499,  28  Atl.   926. 

III.  Answer,  Pleading  Exemption  of 
Property  From  Special  Assess- 
ment. 

"The  claim  on  which  this  writ  is- 
sued seeks  to  enforce  a  charge  against 
the  property  therein  described,  to-wit, 
on  the  south  side  of  Spring  Garden 
street,  between  Tenth  street  and  Elev- 
enth street,  of  whicli  the  defendant  is 
the  owner,  for  paving  so  much  of  the 
unpaved  space  of  Spring  Garden  street 
as  was  reserved  for  market  purposes 
and  occupied  by  the  old  Spring  Gar- 
den market  sheds,  and  as  was  in  front 
of   the   defendant 's   property. 

"Deponent  further  saith  that  at  the 
time  the  paving  of  the  market  plots 
was    authorized,    and    when    the    same 
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were  pared,  Spring  Garden  street  was 
occupied  in  front  of  defendant 's  prop- 
erty, and  for  a  great  distance  east  and 
west  thereof  by  the  tracks  of  the  Un- 
ion Passenger  Railway  Company, 
which  company  was  incorporated  by 
the  act  of  April  8,  1S64,  P.  L.,  297, 
which  act  authorized  said  company  to 
lay  its  tracks  from  Seventh  street 
along  Spring  Garden  street  to  Twenty- 
third  street.  Said  act,  by  its  8th  sec- 
tion, provided  that  the  said  company 
shall  be  at  the  entire  cost  and  expense 
of  paving,  repaving,  and  repairing  that 
may  be  necessary  upon  any  street 
where  the  tracks  of  said  company  may 
be  laid. 

"And  deponent  says  that  by  reason 
of  said  act  of  assembly  the  ground  of 
defendant  is  relieved  of  the  cost  and 
charge  of  the  paving,  if  otherwise  it 
was  liable,  and  that  the  said  railway 
company  is,  and  that  defendant  is  not, 
liable  therefor."  Dietrich  v.  Dietrich, 
154  Pa.  92,  25  Atl.  1080. 


SPECIAL      INTERROGATORIES      TO 
JURIES. 

CROSS-REFERENCE: 
Verdict: 

Special   Answers    With   General    \'cr- 
dict. 

I.     Form  of  Verdict  on  Special  Inter- 
rogatories. 

"We,  the  jury,  impaneled  and  sworn 
to  try  this  action,  do  find  the  issues 
with  the  said  plaintifT,  and  do  assess 
his  damage  at  $1,000. 

J.   W.   Hudson,  foreman. 

"And  in  response  to  the  several 
questions  propounded  to  them  by  the 
plaintiff,  and  at  his  roqucst,  now  re- 
turn the  same  with  their  special  find- 
ings thereon  as  follows,  to-wit: 

"1,  Did  Guarnieri  know  at  the 
time  he  purchased  the  poison  that  the 
same  was  a  poison  f     No. 

"2.  Did  Forster  know  at  the  time 
he  sold  the  drug  that  the  same  was  a 
deadly  poinon?  We  arc  of  the  opinion 
from  the  evidence  that  ho  did  not 
know. 

J.    W.    Hudson,    foreman. 

"And  in  response  to  the  several 
questions  propounded  to  thorn  by  tho 
said  defendant,  and  at  his  request, 
now  return  them  with  their  special 
findings  thereon,   as  follows,   to-wit: 

"1,    If     Guarnieri     purchased     the 


drug  of  Forster,  then  was  he,  Guarni- 
eri, acting  for  himself  or  as  the  agent 
of   his  wife?     For  himself. 

"2.  Did  Guarnieri  make  known  to 
Forster  when  he  got  the  drug  what  he 
wanted  it  for,  and  that  it  was  to  be 
taken  as  a  medicine?    Not  intelligently. 

"3.  Did  Guarnieri  make  known  to 
Forster,  when  he  got  the  drug,  to  whom 
he  intended  to  administer  itt  Not  in- 
telligently. 

"4.  "Was  the  large  bottle,  contain- 
ing the  oil  of  bitter  almonds,  handed 
to  Guarnieri  by  Forster?     Yes. 

"5.  If  so,  did  Guarnieri  look  at  it 
and  smell  of  it?    Yes." 

Davis  r,  Guarnieri,  45  Ohio  St.  470. 
SPECIAL  PLEAS.— See  Pleas. 
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L     Bills,  1160 

A.  Vendor  Against  Vendee,  IIGO 

B.  Vendee  Against  Va^dor,  1160 

C.  Vendee  Against  J'cndor  and  Sub' 

sequent   Purchaser,   1161 

D.  Lessee  Against  Lessor,  1162 

E.  Vendor  Against  Administrator  and 

Minor  Children,   1163 

F.  Poj-ol  Agreement,  Belying  on  Part 

Performance,   1163 

G.  Prayer,  1164 

H.     Agreement  of  Compromi.<ic,  1164 
I.      Prayer  by  Surety  for  Performance 

by  Principal,^ ]\64: 
J.      General  Form,  1165 

II.     Decrees,  1165 

A.  Order    To    Inquire   if   Good   Title 

Can  Be  Made,   1165 

B.  Declaration  of  Eiqht  and  Inquiry, 

1165 

C.  Where   Title  Accepted,  Subject   to 

Eequisitions   and   Compcnaatxm, 
1165 

D.  On   Bill  by  Vendor,   1166 

E.  U'hrre  Title  Accepted  at  Ucarinq, 

1166 

F.  On  Bill  by  Purchaser,  1166 

G.  Purchaser   Having    Wairod     Title, 

1166 
H.     Inquiry    if    Part    to    Which    Tftle 

Not  Shnw^   In  Matfn-ia\,  1167 
I.      Voluntary   Settlement    Set    AAUie, 

1167 
.T.      Abatement  for  Deflcienry,  1167 
Iv.     Ahntrmcnt  for  Delay.  1107 
L.     Inquiry    if    Lcasrn    Tendered    ^9 

Proper,   1167 
M.     On  Dill  by  Lessee,  1167 
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\.     Direction    for    Leasr    To    i'onluin 

Covoiant,  1168 
O.     To  Kjcriitc  a  Mortflapc,  11  (i8 
P.     Aqainst      Specific       Pcrformanrc, 

1168 

III.  Complaints,  116S 

A.  I'i'iiilor  Afjfiinst  PHr<'hti.<trr,  1  KiS 

B.  Oil   an   Exchange,   1169 

C.  Of   Agreement     To    Give    Chattel 

Martgagr.   1169 

IV.  Answers  (Code),  1169 

A.  Denial  of  Pagment  or  Tender,  1169 

B.  Denial  of  Hcadiness    To    Convey, 

1170 

C.  Denial  of  Title,  1170 

D.  Denial  of  Delivery  of  Possession, 

1170 

E.  Denial  of  Part  Performance,  1170 

CEOSS-EEFERENCES: 
Frauds,  Statute  of: 

Plea  of  Statute  of  Frauds  to  Bill  for 
Specific    Performance. 
Referen'ces  : 

Order   of   Eeference    To   Take    Testi- 
mony, as  to  Value  of  Use  and  Oc- 
cupation,   in    Action     for     Specific 
Performance. 
EEvn^OR : 

Bill  in  Xature  of  Bill  of  Revivor, 
Devisee  Against  Vendee  for  Spe- 
cific Performance. 

I.     Bills. 

A.  Bill  for  Specific  Performance  by 
Vendor  Against  Vendee,  Title 
in  Question. 

Humbly  complaining,  showeth  unto 
your  honors  your  orator,  J.  C,  of,  etc., 
that  your  orator  being  seized  or  well 
entitled  in  fee  simple  of  and  to  a  cer- 
tain   messuage    or    dwelling-house    with 

the   appurtenances  situate  at  , 

and,  hereinafter  described,  and  being 
desirous  of  selling  such  premises,  and 
D.  E.,  of,  etc..  boing  minded  to  pur- 
chase   the    same,    your    orator    and    the 

said   D.    E..   on    or   about    the   

day    of    ,    entered     into     and 

signed  a  memorandum  of  agreement  re- 
specting the  said  sale  and  purchase 
in  the  words  and  to  the  purport  and 
effect  following,  that  is  to  say  (stating 
the  agreement  verbatim),  as  by  the 
said  memorandum  of  agreement,  to 
which  your  orator  craves  leave  to  refer, 
when  produced,  will  appear.  And  j'our 
orator  further  shows  that  the  said 
D.  E.  paid  to  your  orator  the  sum  of 
$1500,  part  of  the  said  purchase-money 


at  the  time  of  signing  the  said  agree- 
ment. And  your  orator  has  always 
been  ready  and  willing  to  perform  his 
part  of  the  said  agrc(Mnent,  and  on  be- 
ing paid  the  reinain(l(>r  of  his  said  ]>ur- 
cliase-nioney  with  interest,  to  convey 
the  said  messuage  to  the  said  D.  E., 
and  his  heirs,  and  to  let  him  into  the 
receipt  of  the  rents  and  profits  thereof, 
from  the  time  in  the  said  agreement 
in  that  behalf  mentioned;  and  your 
orator  hoped  tiiat  the  said  D.  E.  would 
have  performed  the  said  agreement  on 
his  part  as  in  .iustice  and  equity  be 
ought  to  have  done.  But  now  so  it 
is,  may  it  please  your  honors,  that 
the  said  D.  E.  alleges  that  he  is,  and 
always  has  been,  ready  and  willing  to 
perform  the  said  agreement  on  his 
part  in  case  your  orator  could  have 
made,  or  can  make  a  good  and  market- 
able title  to  the  said  messuage  and 
premises,  but  that  your  orator  is  not 
able  to  make  a  good  title  thereto; 
whereas  your  orator  charges  that  he' 
can  make  a  good  title  to  the  said 
messuage  and  premises.  To  the  end, 
therefore,  that  the  said  D.  E.  may  true 
answer  make  to  the  premises  afore- 
said, and  more  particularly  that  he 
may  answer  and  set  forth  in  manner 
aforesaid,  whether,  etc.  (interrogating 
to  the  stating  and  charging  parts).  And 
that  the  said  D.  E.  may  be  compelled 
by  the  decree  of  this  honorable  court 
specifically  to  perform  the  said  agree- 
ment with  your  orator,  and  to  pay  to 
your  orator  the  remainder  of  the  said 
purchase-money  with  interest  for  the 
same  from  the  time  said  purchase- 
money  ought  to  have  been  paid,  your 
orator  being  willing,  and  hereby  offer- 
ing specifically  to  perform  the  said 
agreement  on  his  part,  and  on  being 
paid  the  said  remaining  purchase- 
money  and  interest  to  execute  a  proper 
conveyance  of  said  messuage  and  prem- 
ises to  the  said  D.  E.,  and  to  let  him 
into  possession  of  the  rents  and  profits 

thereof  from   the  said  day  of 

.     And    that    vour   orator   may 


have  such  further  and  other  relief  in 
the  premises  as  to  your  honors  shall 
seem  meet  and  this  case  may  require; 
may  it  please  your  honors,  etc.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'  ed.)   1907. 

B.     Bill  Praying  Specif,c  Performance 

by  Vendee  Against  Vendor. 
And  your  orator  further  showeth,  that 
previouslv   to    the   signing   of   the   said 
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agreement,  your  orator  paid  unto  the 
said  S.  B.  the  sum  of  $oOn,  as  a  de- 
posit and  in  part  of  his  said  purchase- 
money  or  sum  of  $2,900;  and  the  said 
S.  B.  has  since  delivered  up  possession 
of  the  said  purchased  premises  to  your 
orator.  And  your  orator  further  show- 
eth  unto  your  honors,  that  he  has  al- 
ways been  ready  and  willing  to  per- 
form his  part  of  the  said  agreement, 
and,  on  having  a  good  and  marketable 
title  shown  to  the  said  estate  and 
premises,  and  a  conveyance  of  the  fee- 
simple  thereof  discharged  of  all  in- 
cumbrances made  to  him,  to  pay  the 
residue  of  the  said  purchase-money  or 
sum  of  $2,900,  to  the  said  S.  B.  And 
your  orator  hoped  that  the  said  S.  B. 
would  have  specifically  performed  his 
part  of  said  agreement  as  in  .iustiee  and 
equity  he  ought.  But  now  so  it  is,  etc., 
the  said  S.  B.  refuses  to  perform  his 
part  of  the  said  agreement,  and  to 
color  such  refusal,  he  gives  out  and 
pretends  that  he  is  unable  to  make 
out  a  good  and  marketable  title  to  the 
said  estate  and  premises,  and  that  he 
is  willing  to  cancel  the  said  contract 
or  agreement,  and  to  repay  the  said 
deposit  or  sum  of  $oOO  to  your  orator. 
Whereas  your  orator  charges  that  the 
said  S.  B.  is  able  to  make  out  a  good 
and  marketable  title  to  the  said  estate 
and  premises,  if  he  thinks  proper  to 
do  so,  but  that  the  said  S.  B.  refuses 
and  declines  to  make  out  a  good  and 
marketable  title  to  the  said  premises, 
notwithstanding  your  orator  has  re- 
quired him  so  to  do,  and  offered  to 
pay  him  the  residue  of  the  purchase- 
money  upon  having  tlie  title  made  out 
and  a  proper  conveyance  of  tne  said 
premises  executed  to  your  orator,  his 
heirs  and  assigns,  by  the  said  ?>.  B. 
And  your  orator  charges  that  the  whole 
of  the  residue  of  the  purchase-money 
of  the  premises  has  been  ready  and 
unproductive  in  his  hands  for  com- 
pleting the  said  purchase  from  the  time 
it  ought  to  have  been  completed  by 
the  terms  of  the  said  agreement.  All 
which  actings,  etc.  3  Dan.  Ch.  PI.  & 
Pr.  (Perkins'  ed.)   1908. 

C.  B'U  for  Sprrifir  Prrfcrrmaiirc  hi/ 
Vcv/irr  Afjninsl  I'niflnr  nvd 
Subsequent    Purrh/iscr. 

(Charge  of  agreement  to  convey  to 
third    person    who    has    notice.) 

And  your  orator  chargps  that  the 
said  G.  K.  has  since  contracted  for  the 


sale  of  the  said  premises  to  the  said 
T.  P.,  at  an  advanced  price,  and  has 
actually  conveyed  the  said  premises  or 
entered  into  an  agreement  to  convey 
the  same  to  the  said  T.  P.,  or  to  some 
other  person  or  persons  by  his  order, 
or  to  his  use,  or  in  trust  for  him. 
And  your  orator  charges  that  the 
said  T.  P.,  at  the  time  he  entered 
into  the  said  contract  for  the  purchase 
of  the  said  premises,  or  at  the  time 
of  the  conveyance  thereof  to  him,  if 
the  same  have  been  conveyed  to  him, 
or  at  the  time  of  the  payment  of  the 
purchase-money  for  the  same,  if  he  has 
actually  paid  such  purchase-money,  well 
knew  or  had  been  informed,  or  had 
received  some  intimation,  or  had  some 
reason  to  believe  or  suspect  tiiat  the 
said  G.  K.  had  entered  into  such  agree- 
ment as  aforesaid  with  the  said  A.  B., 
or  into  some  agreement  with  your 
orator,  or  with  some  person  on  his 
behalf  for  the  sale  of  said  premises  to 
your  orator.  And  the  said  T.  P.,  or 
the  agent  employed  by  him  in  the 
said  purchase  or  contract,  had  at  some 
or  one  of  the  times  aforesaid  some 
knowledge  or  intimation  of  the  several 
circumstances  aforesaid  respecting  the 
said  premises,  which  had  passed  be- 
tween your  orator  and  the  said  G.  K., 
or  their  solicitors.  And  your  orator 
charges  that  the  said  T.  F.  was  in 
fact  the  agent  employed  in  the  con- 
tract or  sale  by  the  said  G.  K.  to 
the  said  T.  P.,  as  well  on  the  ]iart  of 
the  said  G.  K.,  as  of  the  said  T.  P. 
And  your  orator  further'  charges  that. 
if,  in' fact,  the  said  T.  P.  has  paid  the 
purchase-money  for  the  said  premises 
or  any  part  thereof,  to  the  said  G.  K., 
the  said  T.  P.  has  had  or  taken  some 
indemnity  from  tiie  said  G.  F^.,  or  some 
other  person  in  respect  of  such  pay- 
ment or  of  such  purchase.  And  your 
orator  further  cliarges  that  after  your 
orator,  by  the  said  A.  H.,  had  entered 
into  Bucli  agrei-ment  with  the  waid  G. 
K.,  as  aforesaid,  and  after  the  hay 
season  of  this  year,  your  orator  ver 
bally  agreed  with  the  said  G.  K..  (hat 
the  hav  on  the  farm  should  be  left 
by  the' said  G.  K.,  and  taken  by  your 
orator  at  an  appraisement  but  the 
said  G.  K.  has  nevertheless  sold  and 
removed  the  said  hay  from  the  farm, 
to  the  great  injury  therrof.  and  the 
«aid  G.  K.  has.  sinre  his  said  agree- 
ment with  the  said  A.  B..  ploughed  up 
more   than    sixty   acres  of   land,   which 
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aooordiiip  to  tlio  usii.il  poiirsp  of  hus- 
hamlry  onjiht  to  have  boon  laid  down 
with  grass.  And  the  said  G.  K.  has 
also  cut  down  many  tinibor  and  other 
trees  upon  the  said  premises,  and  has 
committed  and  done  waste  and  injury 
thereto.  And  the  said  G.  K.,  and  also 
the  said  T.  P..  threaten  and  intend  to 
cut  down  otlier  trees  on  and  from  the 
said  premises,  and  to  commit  other 
waste  and  injury  thereto.  All  which 
actings,  etc.  And  that  the  said  de- 
fendants may  answer  the  premises;  and 
that  the  said  defendant,  G.  K.,  may 
specifically  perform  the  said  agreement 
so  made  and  entered  into  by  him  as 
aforesaid  with  the  said  A.  B.  as  the 
agent  of  your  orator,  your  orator  be- 
ing ready  and  willing,  and  hereby  of- 
fering specifically  to  perform  the  said 
agreement  in  all  things,  on  his  part 
and  behalf.  And  that  the  -said  G.  K. 
may  be  decreed  to  make  compensation 
to  your  orator  for  the  waste  and  other 
damage  done  by  him  to  the  said  prem- 
ises since  the  making  of  the  said  agree- 
ment. And  that  in  the  meantime  the 
said  defendants,  G.  K.  and  T.  P.,  may 
be  restrained  by  the  order  and  in- 
junction of  this  honorable  court  from 
cutting  down  any  timber  or  other 
trees  upon  the  said  premises,  or  from 
committing  any  other  waste  thereon. 
(And  for  further  relief,  etc.)  May  it 
please,  etc.  (Pray  subpoena  and  in- 
junction against  G.  K.  and  T.  P.)  3 
Dan.  Ch.  Pi.  &  Pr.  (Perkins'  ed.)   1909. 

D.  Bill  for  Specific  Fcrformance, 
Lessee  Against  Lessor  of  House. 

Humbly  complaining,  showeth  unto 
your  honors  your  orator  A.  B.,  of,  etc.; 
that  C.  D.,  of,  etc.  (the  defendant  here- 
inafter named),  being  or  pretending  to 
be  seized  or  possessed  of  a  messuage 
or  tenement  situate,  etc.,  and  being 
willing  and  desirous  to  let  the  same, 
he,  in  the  month  of,  etc.,  proposed  and 
agreed  to  grant  unto  j'our  orator  a 
lease  of  the  aforesaid  premises  with 
the  appurtenances,  and  thereupon  your 
orator  and  the  said  C.  D.  duly  executed 
or  subscribed  a  certain  memorandum 
or  agreement  bearing  date,  etc.  (stating 
the  agreement;  as  in  and  by,  etc.  And 
your  orator  further  showeth  that  in  ex- 
pectation and  full  confidence  that  a 
lease  would  have  been  made  and  ex- 
ecuted to  him  of  tlip  said  messuage  or 
tenement  and  premises,  pursuant  to 
the  terms  of   the  said  agreement,  your 


orator    has    laid    out    sundry    sums    in 
repairs   on    tlie  said   premises   to   a  con- 
siderable   amount.      And     your     orator 
further    showeth    that   your   orator    has 
been  always  ready  to  perform  his  part 
of   the   said   agreement,   and   to    accept 
a   lease   of   the   said   premises   pursuant 
to  the  terms  thereof.     And  your  orator 
for   that    purpose    caused   a   draft   of   a 
lease  to  be  drawn  pursuant  to  the  terms 
of    the    aforesaid    agreement,    and    ten- 
dered  the   same   to   the   said   defendant 
for    his    perusal    and    approbation,    but 
he  refused  to  accept  or  peruse  the  same. 
And  your  orator   further  showeth   that 
he    has   frequently   by   himself   and    his 
agents   applied   to   the   said   C.   D.,   and 
in  a  friendly  manner  requested  him  to 
make   and   execute   unto  your  orator  a 
lease  of  the  said  messuage  or  tenement 
and   premises   conformably   to    the    said 
agreement.        And     your     orator     well 
hoped,    etc.      (But    now   so    it    is,    etc.) 
defendant  pretends  that  no  such  agree- 
ment   as    aforesaid    was    ever    made    or 
entered    into    by    or    between    the    said 
defendant    and    your    orator,     or     any 
agreement,    or    that    he     consented     to 
grant    a    lease    to   your    orator    of    the 
aforesaid    messuage    or.  tenement    and 
premises.     Whereas  your  orator  charges 
the    contrary    of    said    pretences    to    be 
the  truth,  and  so  the  said   confederate 
will    at    other    times    admit;    but    then 
he    pretends   that    he    has   been   always 
ready  and  willing  to  make  and  execute 
a   lease   of   the   said   messuage   or  tene- 
ment   and    premises,    pursuant    to    the 
terms    of    the    said    agreement    and    in 
all  respects  to  perform  the  same  on  his 
part.     Whereas  your  orator  charges  the 
contrary  thereof  to  be  the  truth.     But 
nevertheless  the  said  defendant  refuses 
to    comply    with    your    orator's    afore- 
said  requests   to   perform    or   fulfil   the 
aforesaid    agreement.      All    which    act- 
ings,   etc.      And    that    the    said    agree- 
ment may  be  specifically  performed  and 
carried    into    execution,,   and    that    the 
said    defendant    may     be     decreed     to 
execute   a  lease   of  the   aforesaid   mes; 
suage  or  tenement  and  premises  to  your 
orator    according    to    the    terms    of    the 
aforesaid   agreement,   your  orator   here- 
by   offering    to    execute    a     counterpart 
thereof,    and    in    all    other    respects    to 
perform    his    part    of    the    said    agree- 
ment.    May  it  please  your,  etc.     (Pray 
subpoena  against  C.  D.)   3  Dan.  Ch.  PI. 
&  Pr.   (Perkins'  ed.)   1911. 
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E.     Bill   by    Vendor   Against   Admin- 
istrator and   Minor  Children. 

A.  B.,  of,  etc.,  humbly  complaining, 
showeth  that  C.  D.,  of,  etc.,  etc.,  being 
seized  and  possessed  of  a  certain  parcel 
of  real  estate,  situate,  etc.  (give  the 
description  and  boundaries),  entered 
into  a  written  agreement  with  the 
plaintiff  for  the  purchase  and  sale 
thereof,  as  follows,  viz.:  (state  the 
agreement)  (or  a  copy  of  which  agree- 
ment is  hereto  annexed),  as  -by  the 
said  agreement,  which  the  plaintiff  has 
here  in  court  ready  to  be  produced,  and 
to  which  he  craves  leave  to  refer,  will 
appear  (or  as  by  said  agreement  here- 
to annexed  will  appear).  And  the 
plaintiff  further  shows  that,  pursuant 
to  the  said  agreement,  he  has  paid 
the  taxes  on  the  said  premises  for  the 
year,    etc.,    amounting    to    the    sum    of 

$ .      And    the    plaintiff    further 

shows,  that,  since  the  making  of  the 
said  agreement,  to-wit,  on  the,  etc.,  the 
said  C.  D.  died  intestate,  and  that  dur- 
ing his  lifetime  he  never  made  any 
conveyance  of  the  said  premises  to  the 
plaintiff,  that  the  said  C.  D.  left  a 
widow,  M.  A.  D.,  and  four  children, 
viz.:  M.  D.,  L.  D.,  M.  A.  D.,  and  J.  D., 
all  of  whom  are  minors  under  the  age 
of  tweutv-one  vears,  and  the  sole  heirs 
of  the  said  C.  D.  That  S.  K.,  of,  etc., 
esq.,  has  been  duly  appointed  admin- 
istrator of  the  goods  and  estate,  which 
were  of  the  said  C.  D.;  but  no  per- 
son, as  yet,  has  been  appointed  guard 
ian  of  the  said  minor  children.  And 
the  plaintiff  further  shows  that  he  is 
desirous  of  obtaining  a  conveyance  of 
the  said  real  estate,  pursuant  to  the 
terms  of  said  agreement  between  the 
j.laintiff  and  tlie  said  C.  D.,  deceased, 
and  is  willing  and  ready  to  pay  tliere- 
for  the  price  stipulated  in  the  said 
agreement  in  cash,  or  to  give  his  note 
of  hand,  secured  by  mortgage  of  the 
premises,  as  is  provided  in  the  said 
agreement,  and  further  that  he  is  will- 
ing to  waive  any  claim  which  he  has 
upon  the  heirs  of  the  said  ('.  D.,  or 
upon    his  administrator,  to  advance   the 

sum    of    .$ ,    upon    the    erection 

by  him  of  the  two  dwrlJing-houses  on 
the  said  real  estate,  as  the  said  C  D. 
agreed  that  he  would  do.  And  the 
plaintiff  further  shows  that  he  lias 
r-ade  a|>plipation  to  the  said  ^^.  A.  D., 
1'  e  widow  of  snid  C.  D.,  and  ascertained 
tint  she  is  willing  to  release  to  the 
I>laintiff    her    dower    in    the    preniisen, 


upon  having  the  interest  of  one-third 
part  of  the  purchase-monej'  secured  to 
and  paid  to  her  during  the  period  of 
her  natural  life,  or  having  paid  to  her 
an  amount  equal  to  the  present  value 
of  her  said  life  interest.  But  by  rea- 
son that  the  said  C.  D.  died  intestate, 
there  is  no  person  who  has  legal 
authority  to  execute  a  deed,  whereby 
to  convey  to  the  plaintiff  the  fee  of 
the  said  real  estate,  of  which  the  said 
C.  D.  died  seized.  In  consideration 
whereof,  etc.  To  the  end,  therefore, 
that  the  said  S.  K.,  the  said  M.  D., 
the  said  L.  D.,  M.  A.  D.,  and  J.  D. 
may,  upon  their  several  and  respective 
oaths,  etc.,  etc.,  and  that  the  said 
S.  K.,  and  the  said  M.  D.,  L.  D.,  M. 
A.  D..  and  J.  D.,  may  be  decreed  spe- 
cifically to  perform  the  said  agreement 
entered  into  by  the  said  C.  D.  with 
the  plaintiff,  the  plaintiff  being  ready 
and  willing  and  hereby  offering  spe- 
cifically to  perform  the  said  agreement 
on  his  part,  and  that  the  plaintitT  may 
have  such  other  and  further  relief,  etc, 
etc.  (Praver  for  a  subpoena.)  3  Dan. 
Ch.  PI.   &'Pr.   (Perkins'  ed.)   1912. 

F.  Bill  for  Specific  Performance  of 
Parol  Agreement,  Eclying  on 
Part  Performance. 

(The  bill  stated  the  lease  under 
which  the  i)laintiff  claimed,  and  nego- 
tiations for  purchase  by  the  defend- 
ant.) 

On     the     day    of   , 

it  was  agreed  by  and  between  the 
plaintiff  and  defendant,  that  the  de- 
fendant     should      give      the      plaintiff 

$ for    the    jiurchase     of     the 

])laintiff's  term  and  interest  in  the  said 
leasehold  premises  under  the  snid  lease, 
he,  the  defendant,  taking  the  i)lnin- 
tiff's  title,  such  as  it  was.  and  the 
jilaintiff  consenting  to  do  certain  works 
to  the  premises,  which  the  defendant 
then    specified    (that    is    to   say),    etc 

(Subsequent  correspondence  and 
statement  of  the  works  required  by  the 
defendant  to  be  i)erformed  to  the  prem 
ises.) 

The  plaintiff,  in  pursuance  of  the  xaid 
agreement  so  entered  into  between  the 
plaintiff  and  defendant  as  nforosnid, 
performed  nil  the  works  so  agreed  to 
he  jierformed  by  him  to  the  preminen; 
and  the  plaintiff,  in  purxuance  of  the 
said  agreement,  and  in  full  fnifh  nnd 
reliance  that  it  would  be  performed  on 
I  the    i-art    of    the    defendant,   permitted 
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tlir  liffiMuliiiit  to  cMitor  into,  !t*ii(l  lio 
did  ai'OortlinKly  on,  otc,  ont.or  into  ;in(l 
romain  in  possession  of  the  said  proin- 
isos. 

Tlio  dofondant,  however,  now  refuses 
to  perform  the  said  agreement  on  liis 
part,  and  he  alleges  that  no  contract 
has  been  entered  into  by  or  between 
the  jdaintiff  and  defendant  for  pur- 
chasing the  said  premises  for  the  term 
and  interest  of  the  plaintiff  therein, 
under  and  by  virtue  of  the  said  in- 
denture of  lease;  whereas  the  plaintill' 
charges  the  contrary  thereof  to  be 
truth. 

The  defendant,  at  other  times,  al- 
leges that  he  has  not  accepted  the  title 
of  the  plaintiff  as  shown  by  said  in- 
denture of  lease;  whereas  the  plaintill' 
charges  that  the  defendant  has  accepted 
the  plaintiff's  title  to  the  premises,  and 
has  so  admitted  to  the  plaintiff  and 
to  other  persons.  (Charge  as  to  docu- 
ments.) 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  1913. 

G.     Prayer   for   Specific  Performance. 
The  plaintiff  prays  as  follows: 

1.  That  the  agreement  so  made  or 
entered  into  by  or  between  the  plain- 
tiff and  defendant  for  the  purchase  of 
the  term  and  interest  of  the  plaintiff 
in  the  said  leasehold  messuage  and 
premises  may  be  specifically  jierformed 
by  the  defendant,  the  plaintiff  being 
willing  to  perform  the  same  so  far  as 
it  remains  on  his  part  to  be  performed. 

2.  That  proper  directions  may  be 
given  for  settling  an  assignment  of 
the  said  premises  to  the  defendant  for 
the  remainder  of  the  plaintiff's  term 
therein,  with  a  proper  covenant  there- 
in to  indemnify  the  plaintiff  against 
the  payment  of  the  rent  and  observance 
of  the  covenants  respectively  reserved 
and  contained  in  the  said  indenture  of 
lease;  and  that  the  defendant  may  be 
decreed  to  execute  such  assignment  or 
a  counterpart  thereof,  and  that  upon 
the  execution  of  the  assignment  by  the 
plaintiff,  the  defendant  may  be  decreed 
to    pay    the    said    purchase    money    of 

$ to  the  plaintiff,  together  with 

interest   at    the    rate   of   $ per 

centum  per  annum,  from,  etc.,  together 
with  the  costs  of  this  suit. 

3.  CFor  further  relief,  etc.)  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'  ed.)    1914. 

H.     Bill   for  Specific  Performance  of 

Agreement  of  Compromise. 
The   bill   alleged   that  .J.   F.   died   on 


the  22d  day  of  June,  1855,  leaving  tho 
female  plaintiff  his  sole  daughter  ancl 
heiress,  and  the  defen<iant,  her  ste|) 
mother,  his  widow;  that  on  tiie  ilth 
day  of  Ai)ril  preceding,  he  had  ex- 
ecuted an  instrument  i)urporting  to  be 
his  last  will  and  te^5tament,  giving  most 
of  his  property,  real  and  personal,  to 
the  defendant,  the  provisions  of  which, 
as  the  plaintififs  then  and  now  believed, 
and  had  good  reason  to  believe,  were 
iiuUiced  and  brought  about  by  undue 
inlhience  exercised  over  him  in  his  last 
illness,  and  while  he  was  very  weak 
in  body  and  mind,  and  the  plaintiffs 
thereupon  objected  to  its  probate  as 
his  will;  that  while  the  probate  was 
ponding,  on  the  3d  day  of  July,  18.55, 
tlie  plaintiffs  and  defendant  compro- 
mised the  matter  by  agreeing  that  the 
provisions  of  the  will  as  to  them  should 
be  set  aside,  and  the  testator's  real 
estate,  shares  in  cor])orations  and  other 
personal  property  be  divided  between 
the  defendant  and  the  female  i)lain- 
tiff,  according  to  an  agreement  then 
executed  by  them  under  seal;  that  the 
plaintiffs  offered  to  perform  their  part 
of  the  agreement,  and  to  make  con- 
veyance and  transfers  to  the  defend- 
ant according  to  it,  and  requested  the 
defendant  to  convey,  according  to  the 
agreement,  to  the  female  plaintiff  tiie 
rest  of  the  testator 's  real  estate, 
stocks,  and  other  personal  property; 
but  the  defendant  declined  to  accept 
the  conveyances  tendered  by  the  plain- 
tiffs, or  to  execute  any  herself.  (Prayers 
for  relief,  etc.)  3  Dan.  €h.  PI.  &  Pr. 
(Perkins'  ed.)  1919;  Leach  i'.  Forbes, 
11   Gray   (Mass.)   506. 

I.     Prayer  hy  Surety  To  Compel  Spe- 
cific  Performance   by   Principal 
With  Obligee,  and  for  Writ  of 
Ne  Exeat. 
And   that  the  defendant  may  be  de- 
creed  specificalh^    to    perform    the    said 
agreement,    and    to    make    a    mortgage 
to  the   plaintiff  of  the  said  estate  and 
premises  to  indemnify  him  against  the 
obligation    he    has   entered    into   in    the 
admiralty    court    as    hereinbefore    men- 
tioned.    And   that    it   may  be   referred 
to  a  master  to  tlettle  such  conveyance 
if   the    parties   should    differ   about    the 
same.      And    that    the    defendant    may 
be    restrained    from    going    out    of    the 
jurisdiction    of    this     honorable     court, 
into    parts    beyond    the    seas     or     into 
,  and  for  that  purpose  a  writ 
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of  ne  exeat  regno  may  be  issued  out 
of  and  under  the  seal  of  this  honorable 
court  to  restrain  the  defendant  from 
going  out  of  the  state  (or  common- 
wealth) of,  etc.  (or  into  parts  beyond 
the  seas,  or  out  of  the  jurisdiction 
of  this  honorable  court).  (General  re- 
lief.) 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   1914. 

J.     Bill  for  Specific  Performance,  Gen- 
eral Form. 

Bill   of    Complaint. 
To  the  honorable,  etc. 

John  Lee,  of  Lynn,  in  said  county  of 
Essex,  merchant.  the  above-named 
plaintiff,  brings  this  his  bill  of  com- 
plaint against  Henry  .Tones,  of  Salem, 
in  said  county,  esquire,  the  above- 
named  defendant,  and  thereupon  com- 
plains  and   shows  as   follows: 

1.  That  the  said  Henry  .Jones, 
hy  an   agreement   in   writing,  dated  on 

the day  of ,  by   him 

subscribed  (or  signed),  a  copy  of  which 
is      annexed      to      this      bill,      marked 

,    agreed    to    purcliase    of    the 

said  John  Lee,  the  plaintiff  (or  sell 
to  him),  a  certain  farm  (or  messuage, 
or    parcel    of    real    estate)     situate    in 

,  and  bounded  and  described  as 

follows:  (here  give  the  description  and 
boundaries)  (or  one  hundred  shares  in 
the  capital  stock  of  the  Eastern  Rail- 
road Corporation),  in  the  said  agree- 
ment   referred    to,    for     the     sum     of 


2.  The  plaintiff  has  always  been 
ready,  and  lias  offered  and  now  offers 
specifically  to  perform  the  said  agree- 
ment  on   his   part. 

?,.  The  plaintiff  has  made  or  caused 
to  be  made  an  application  to  the  said 
Henry  Jones,  specifically  to  perform 
the  said  agreement  on  his  part,  but  said 
.Tones  has  not  done  so. 
.  The  plaintiff'  therefore  prays  as  fol- 
lows: 

1.  That  this  court  will  declare  th;it 
the  plaintiff  is  entitled  to  a  s[)ecific 
performance  and  execution  of  the  said 
agreement,  and  will  decree  the  same 
accordingly. 

2.  That  this  court  will  decree  to  the 
plaintiff   liis   costs   of   this   suit. 

3.  That  the  plaintiff  may  have  such 
further  and  otlier  relief  as  tlio  nature 
of  his  case   reqiiires. 

4.  That  for  the  purposes  aforesaid, 
rill  proper  inquiries  may  be  made,  ac- 
counts   taken,    and    directions   given. 


5.  That  a  writ  of  subpoena  may 
issue  out  of  this  court,  directed  to  the 
said  Henry  Jones,  commanding  him  to 
be  and  appear  before  this  court  (to 
be  holden  in  and  for  the  county  of 
Essex  aforesaid),  on  a  day  and  under 
a  pain  therein  specified,  and  then  and 
there  full,  true,  direct,  and  perfect  an- 
swer make  to  all  and  singular  the 
premises,  and  furtlier  to  stand  to,  per- 
form, and  abide  such  further  order, 
direction,  and  decree  therein  as  to  this 
court  shall  seem  meet.  3  Can.  Ch.  PI. 
&  Pr.    (Perkins'  ed.)    1920. 

II.    Decrees. 

A.  Onlvr    To   Inquire   if   Good    Title 

Can  Be  Made. 
This  court  dolh  order,  that  it  be  re- 
ferred to  A.  P.,  one  of  the  masters  in 
chancery  for  the  county  of,  etc.,  to  in- 
quire whether  a  good  title  can  be  inatle 
to  the  estates  comprised  in  (Lot  No. 
3  in  the  particulars  of  sale,  and  in) 
the  agreement  in  the  plaintiff's  bill 
mentioned;  and  in  case  it  shall  appear 
tliat  a  good  title  can  be  made  to  tlie 
said  estates,  it  is  ordered,  tliat  the  said 
master  do  further  inquire  when  it  was 
first  shown  that  such  good  title  could 
be  made.  Adjourn,  etc.  3  Dan.  Ch.  I'l. 
&  Pr.  (Perkins'  ed.)  22.1S;  Matthews  v. 
Swallow,  1  Seton  Dec.  (Eng.  ed.  18(52) 
.-)fi3. 

B.  Decree,    Declaration   of   Rif/ht   on 

Bill  by  Vendor,  and  Inquiry. 
This  court  doth  declare,  that  the 
agreement  in  the  pleailings  mentioned 
ought  to  be  specifically  performed  and 
carried  into  execution,  in  case  (l>ro- 
vided  that)  a  good  title  ran  be  made 
to  the  premises  comprised  tlierein;  and 
decree  the  same  accordingly.  Inquiries 
as  to  title.  3  Dan.  Ch.  PI.  &  I^r. 
(Perkins'   ed.)    22r)9. 

C.  Decree,  Where  Title  Accepted  Sub- 

jctt    to   Requisitions    and    Com- 
pensation. 
This  court   dutli  declare,  that  the  de- 
fendant   is    b'Miiid    t"    accept    the    tlllo 
of  the  plaintiff  to  the  estate  mentione.I 

in   the   agreement    of  tlie  day 

of  ,  in  the  pIuintiff'H  bill  men- 
tioned, subject  to  the  requisitions  of 
the  said  defendant  upon  the  said  title, 
mentioned  in  the  exhibit  marked  B. 
and  dated,  etc.;  and  the  ronrt  doth 
further  declare,  that  the  plaintiff  is 
entitled  to  a  specific  performance  of  th« 
Kiiid  agreement,  subject  to  the  ilednc- 
tion  of  $ from   the   amount   ot 
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the    purcliaso-iiionoy    of    $- 


— ,    by 

way  of  coiiiponsation  to  the  defendaut 
in  respect  of  tlie  house  tax  in  tlie  de- 
fendant's athdavit  mentioned,  provided 
that  the  plaintiff  can  make  a  good  title 
to  tiie  estate  comprised  in  the  said 
agreement,  so  far  as  respects  the  mat- 
ter of  the  said  requisitions.  Inquiry  as 
to  title  liaving  regard  to  the  requisi- 
tions only.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2259;  1  Seton  Dec.  (Eng. 
ed.  1SC2)  593,  594. 

D.     Decree  on  Bill  hi/  Vendor  To  En- 
force Contract  for  Sale. 

This  court  doth  declare,  tliat  the 
agreement  in  the  plaintiff's  bill  men- 
tioned, dated,  etc.,  ought  to  be  spe- 
cifically performed  and  carried  into 
execution;  and  decree  the  saiue  accord- 
ingly; and  it  is  ordered,  that  it  be 
referred  to  A.  B.,  one  of  the  masters, 
etc.,   to    compute    interest    at    the    rate 

$ per  cent,  per  annum,  on  the 

sum  of  $ ,  the   (residue  of  the) 

purchase-money  for  the  estate  com- 
prised in  the  said  agreement,  from  the 

day    of    ,    when    the 

same  ought  to  have  been  paid  accord- 
ing to  the  terms  of  the  said  agree- 
ment. And  the  said  master  is  to  take 
an  account  of  the  rents  and  profits  of 
the  said  estate  received  by  the  plain- 
tiffs  or  any  of  them,  or  by  any  other 

person,  etc.,  since  the  day  of 

;    if   costs  are   given,   and   tax 

the  plaintiffs  their  costs  of  this  suit 
(cause);  and  it  is  ordered  that  what 
shall  be  coming,  on  the  said  account 
of  rents  and  profits,  be  deducted  from 
the  amount  (of  the  residue)  of  the 
said  purchase-money,  and  interest  (and 
costs)  when  so  computed  (and  taxed) 
as  aforesaid;  and  upon  the  plaintiffs' 
executing  a  proper  conveyance  of  the 
said  estate  to  the  defendant  (at  the 
expense  of  the  defendant  according  to 
the  said  agreement)  or  to  whom  he 
shall  appoint,  such  conve^'anee  to  be 
settled  by  the  said  master  (or  the 
court)  in  case  the  parties  ditfer,  it  is 
ordered  that  the  defendant  pay  to  the 
plaintiffs  the  balance  which  shall  be 
found  to  remain  due  to  them  in  re- 
spect of  such  purchase-money,  and  in- 
terest (and  costs),  after  such  deduc- 
tion as  aforesaid.  Liberty  to  apply. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2259;  1  Seton  Dec.  (Eng.  ed.  1862) 
607,  608. 


E.  Decree,    Whrrc   Title   Accepted  at 

the  llearin(j. 
The  defendant  H.,  by  his  counsel,  de- 
claring himself  content  with  tlie  title 
to  the  estate,  in  the  pleadings  men- 
tioned, agreed  to  be  purchased  by  him 
of,  etc.,  this  court  doth  declare,  tiiat 
the  agreement  in  the  plaintiff's  ])ill 
mentioned,  dated,  etc.,  ought  to  be  spe- 
cificallv  performed,  etc.  3  Dun.  PI.  & 
Pr.   (Perkins'  ed.)   22G0. 

F.  Decree  on  Bill  by  Purchaser. 

And  upon  the  plaintiff  paying  to  the 
defendant  the  balance  whicli  shall  be 
found  due  to  him  in  respect  of  such 
purchase-money  (and)  interest  (and 
costs),  after  such  deduction  as  afore- 
said, it  is  ordered  that  the  defendant 
execute  a  proper  convej'ance  of  tlie  said 
estate  to  the  plaintiff,  etc.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)   2260. 

6.  Decree,  Purchaser  Having  Waived 
Title,  Indemnity  Against  Mort- 
gage. 

This  court  doth  declare,  that,  under 
the  circuuistances  in  the  plaintiffs'  bill 
mentioned,  the  defendants  have  waived 
their  right  to  investigate  the  plain- 
tiffs' title  to  the  estate  in  the  plead- 
ings mentioned,  and  that  they  have 
accepted  such  title;  and  thereupon  it  is 
ordered,  adjudged,  and  decreed,  that 
the  defendants  specifically  perform  the 
agreement  dated,  etc.,  by  accepting  an 
assignment  of  the  equity  of  redemption 
of  the  said  estate  from  the  plaintilTs, 
without  previous  investigation  of  the 
title;  and  it  is  further  ordered,  etc., 
that  the  defendants  execute  to  the 
plaintiffs  a  p)roper  deed  of  indemnity 
against  the  mortgage  debt  secured  by 
the  indenture  in  the  bill  mentioned, 
dated,  etc.,  and  interest  thereon,  the 
plaintiffs,  by  their  counsel,  undertak- 
ing to  execute  and  deliver  to  the  de- 
fendants a  proper  deed  of  assignment 
of  the  said  equity  of  redemption,  and 
otherwise  to  specifically  perform  the 
said  agreement  on  their  own  jiarts,  so 
far  as  the  same  has  not  been  waived 
by  the  defendants;  and  such  deeds  of 
assignment  and  indemnity  respectively 
are  to  be  settled  by  the  said  master 
(or  judge,  or  the  court).  Defendants 
to  pay  plaintiffs'  costs  of  suit.  Liberty 
to  apply.  3  Pan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2260;  1  Seton  Dec.  (Eng. 
ed.   1862)    609. 
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H.  Order  for  Inquiry,  if  Part,  to 
Which  Title  Not  Shown,  Is 
Material. 

It  is  ordered,  that  the  master  do 
inquire  v.hether  such  part,  if  any,  of 
the  :aid  estate,  as  to  which  the  plain- 
tiff cannot  make  a  good  title,  is  mate-' 
rial  to  the  enjoyment  of  the  remainder, 
and  if  not,  what  deduction  ought  to  be 
made  from  the  purchase-money  in  re- 
spect thereof.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)   2261. 

I.  Decree,  Voluntary  Settlement  Set 
Aside  in  Favor  of  Purchaser. 

Decree  for  performance  of  agree- 
ment for  sale,  with  consequent  di- 
rections, "And  it  is  declared  by  the 
court,  that  the  plaintiff  is  a  purchaser 
within  the  intent  and  meaning  of  the 
act  of  the  27  El.  c.  4,  entitled  'An  act 
against  covinous  and  fraudulent  con- 
veyances,' and  that  the  indenture  of 
settlement  dated,  etc.,  in  the  pleadings 
mentioned,  is  void  as  against  the  plain- 
tiff; and  it  is  ordered,  etc.,  by  the 
court  that  the  defendants  S.  and  M. 
(trustees  of  tiie  settlement)  convey  or 
concur  with  the  defendant  W.  (vendor 
and  settlor)  in  conveying  and  assuring 
to  the  plaintiff,  or  as  he  shall  direct, 
such  parts  of  the  estate  comprised  in 
the  said  agreement  for  sale  as  are  com- 
prised in  the  said  indenture  of  settle- 
ment, and  also  deliver  up  to  the  plain- 
tiff all  deeds  and  writing  in  their  cus- 
tody relating  to  the  said  estate."  Plain- 
tiff to  pay  the  trustees'  costs  of  suit; 
defendant  W.  to  repay  plaintiff  what 
he  shall  ho  pay,  and  pay  his  costs  up 
to  the  decree.  Liberty  to  appiv.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2261; 
1   Seton  Dec.    (Eng.   ed.  18G2)   610, 

J.  Decree,  Abatement  of  Price  for 
Deficiency. 

It  is  declared  that  the  sale  and  pur- 
chase, in  the  documents  and  j)roofs 
stated  and  shown,  were  fair,  and  that 
the  quantity  of  land  exii+tfd,  and  the 
title,  as  declared,  existed,  and  that  the 
descri[)tion  given  of  the  j)rpmises  was 
substantially  true;  and  that  the  fart 
that  the  l)iiil<lings,  stated  to  he  on  lot 
42,  being  j)art  and  parrel  of  the  prem- 
ises which  were  sold  entire,  and  for  one 
entire  price,  do  i)ro.iect,  in  a  small  de 
gree,  on  lot  43,  l)eing  another  part  and 
j)arcel  of  the  said  prcmiseH,  is  not  suf- 
ficient, nor  arc  any  of  the  circum- 
stances stated  in  the  case  sufllricnt, 
to  set  aside  the  sale,  or  to  exempt  the 


purchaser  from  being  holden  to  the  per- 
formance of  the  contract  of  sale.  But 
as  the  circumstance  of  that  projection 
may  diminish  the  value  of  the  purchase 
below  what  would  be  its  value  if  such 
projection  did  not  exist,  and  may  en- 
title the  purchaser  to  compensation  by 
deduction  from  the  price  he  gave;  it 
is,  thereupon,  ordered,  that  it  be  re- 
ferred to  G.  F.  C,  esq.,  one  of  the  mas- 
ters of  this  court,  to  ascertain  and  re- 
port what,  in  his  opinion,  under  all  the 
circumstances  of  the  case,  is  the  di- 
munition  in  value  (if  any)  of  the  prem- 
ises, as  one  entire  parcel,  by  means 
of  the  projection  below  what  it  would 
be  if  no  such  projection  existed,  and 
assuming  the  value  thereof,  if  the  pro- 
jection did  not  exist,  at  $1,400;  and 
the  question  of  costs  is  reserved.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2262; 
King  V.  Bardeau,  6  Johns.  Ch,  (N.  Y.) 
38. 

K.  .  Decree,  Abatement  of  Price  for 
Delay. 

Defendant  by  his  answer  admitting 
the  agreement,  etc.,  decree  for  per- 
formance and  accounts.  "And  it  is 
ordered  and  decreed,  that  the  defendant 
be    at    liberty    to    deduct    tiie    sum    of 

$ ,    by    way    of    compensation, 

for  delay  in  delivering  ]>os6ession  of 
the  said  estate  to  the  defendant."  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)   2262. 

L.  Decree,  With  Inquiry,  if  Leases 
Tendered  for  Execution  .ire 
Proper. 

Decree  performance.  "And  it  is  or- 
dered, that  the  said  master  do  in(iuiro 
whether  the  lease  of  the  messuage,  etc, 
in  question,  executed  by  the  plaint  ill 
and  tendered  by  liini  to  the  defendant, 
is  a  proper  lease;  and  if  it  sliall  be 
found  that  the  same  is  a  |>r()per  lease; 
it  is  ordered  that  the  defendant  accept 
the  same,  and  execute  to  the  pljiintiff 
a  c(.unter|)art  thereof;  but  if  not,  tliat 
a  i)roj)er  lease  be  settli'd  by  tl>e  waid 
master  (or  by  the  judge  or  l)y  the 
court)."  3  Dan,  Ch.  PI.  &  Pr.  (Per- 
kins'  ed.)    2263. 

M.  Decree  on  Hill  by  Intended  l-cs- 
see. 

The  court  declared  that  the  said 
Bgri'cment,  etc.,  ought  to  be  carried  into 
execntinn,  according,  etc.,  and  ilntli  or- 
der and  ilecree  the  Hnmc  .'iccordingly ; 
and  that  a  lease  l)e  executed  by  the 
defenrlanis  S.  and  M.,  hiH  wife,  to  the 
plaintiff  of  the  estate  comprised  in  the 
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agreomont  for  the  life  of  said  M.  (or 
for  the  term  therein  mentioned)  ut  tlie 
yearly  rent  of,  etc.,  and  that  such  claim 
and  agreement  be  inserted  in  the  said 
lease  as  are  directed  l)y  the  memoran- 
dnm  of  the  said  a^jreement  (or  with 
the  usual  covenants);  and  if  the  par- 
ties dirter.  it  is  hereby  referred  to  (\. 
F.  C,  esq.,  one  of  the  masters,  etc., 
to  settle  the  same;  and  it  is  ordered, 
that  the  .said  plaintitV  do  execute  a 
counterpart  of  such  lease  to  the  said 
defendants,  and  that  such  lease  and 
counterpart  be  at  the  equal  expense  of 
the  said  plaintiff  and  defendants.  And 
it  is  ordered,  that  the  plaintiff  do  pay 
the  said  defendants  their  costs  of  this 
suit,  to  be  taxed  bv  the  said  master. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2263;  1  Seton  Dec.  (Kng.  ed.  18G2)  62(), 
621. 

N.  Decree,  Direction  for  Lease  To 
Contain    Particular   Covenant. 

And  it  is  ordered,  that  such  lease 
shall  contain  a  covenant,  on  the  part 
of  the  plaintiff,  to  pay  the  taxes,  pay- 
able in  respect  of  said  farm.  3  Dan. 
Ch.  PI.   &  Pr.   (Perkins'  ed.)   2264. 

O.  Decree  for  Specific  Performance 
of  Agreement  to  Execute  Mort- 
gage. 

Declare,  that  the  agreement  made, 
etc.,  and  dated,  etc.,  ought  to  be  spe- 
cifically performed  and  carried  into 
execution;  and  decree  the  same  accord- 
ingly; and  let  the  defendant  execute 
to  the  plaintiffs  a  proper  deed  of  mort- 
gage of  the  estate  mentioned  in  the 
said  agreement,  according  to  the  terms 
of  the  said  agreement;  and  let  all 
proper  parties  join  therein  as  the  .judge 
(this  court,  or  the  master)  shall  direct; 
and  let  such  indenture  of  mortgage 
be  settled  by  the  judge  (this  court,  or 
the  master),  etc.,  in  case  the  parties 
differ;  and  let  the  defendant  deliver 
upon  oath  to  the  plaintiff  the  title 
deeds  and  documents  of  title  relating 
to  the  said  estate  which  are  now  in  his 
possession  or  power;  and  let  the  defend- 
ant pay  to  the  plaintiff  his  costs  of 
this  cause  (including  the  costs  of  such 
deed  of  mortgage),  such  costs  to  be 
taxed,  etc.  Liberty  to  apply.  3  Dan. 
Ch.  PI.  &  Pr.   (Perkins'  ed.)   222o. 

P.  Decree  Against  Specific  Perform- 
ance,  Causes   Stated. 

"It  is  declared,  that  from  the  great 
inadequacy  in  value  of  the  lots  in  the 
village   of  N.,   which   the   plaintiff   con- 


tracted to  convey  to  T.  E.,  deceased, 
for  the  two  farms  in  the  county  of  O., 
which  the  said  T.  K.  contracted  to  con- 
vey to  the  plaintiff,  and  also  from  tue 
habits  of  intoxication  in  which  the 
said  T.  E.  had  indulged,  in  tlie  last 
years  of  his  life,  and  the  mental  de- 
bility produced  thereby,  and  also  from 
the  want  of  readiness  and  ability 
in  the  plaintiff  to  convey  a  good 
and  unincumbered  title  to  the 
said  lots,  at  the  time  fixed  for 
the  performance  of  the  said  con- 
tract, or  at  any  time  thereafter  dur- 
ing the  life  of  the  said  T.  E.,  the 
articles  of  agreement  mentioned  in  the 
pleadings  ought  not,  in  equity  and 
good  conscience,  to  he  decreed  to  be 
curried  into  specific  execution  by  the 
defendants,  it  is,  thereupon,  ordered, 
etc.,  that  the  bill  be  dismissed  without 
costs."  3  Dan.  VA\.  \'\.  &  Pr.  (Perkins' 
ed.)  2269;  Seymour  r.  Delancy,  6  John?. 
Ch.   (N.  Y.)   222. 

III.     Complaints. 

A.     Complaint    for    Specific    Perform' 
anre,  Vendor  Against  Purchaser. 

I.  That  on  and  before  the 

day   of ,   18 ,   the   plaintiff 

was,  and  still  is,  the  owner  in  fee 
(or  otherwise)  and  possessed  of  certain 
real  property  hereinafter  described. 

II.  That  the  defendant,  being  de- 
sirous to  purchase  the  same,  entered 
into  an  agreement  in  writing  with  the 
plaintiff,  dated  on  that  day,  of  which 
the  following  is  a  copy:  (copy  of  con- 
tract, giving  a  description  of  the  prop- 
erty). 

III.  That   the   defendant   then    paid 

to   the   plaintiff   dollars   as   a 

deposit,  and  in  part  of  the  purchase- 
money  mentioned  therein. 

IV.  That  the  plaintiff  has  always 
been,  and  still  is,  ready  and  _  willing 
to  perform  the  agreement  on  his  part; 
and,  on  being  paid  the  remainder  of 
said  purchasetnioney  (with  interest),  to 
convey  (etc.,  as  "by  the  agreement), 
and  to  let  the  defendant  into  possession 
of  said  premises,  and  the  rents  and 
profits  thereof,  from  the  time  in  the 
agreement    specified. 

V.  That    on    the  day    of 

18 ,  at ,  the  plain- 


tiff duly  tendered  to  the  defendant  a 
deed  of  the  premises,  pursuant  to  the 
agreement;  but  the  defendant,  then  and 
ever  since,  has  refused  to  accept  the 
same   and   to   pay   the   balance   of   the 
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purchase-money  (or,  and  to  give  the 
bond  and  mortgage  agreed  for,  or 
otherwise,    according    to    the    contract). 

Wherefore,  the  plaintiff  demands 
judgment  that  the  defendant  perform 
said  agreement,  and  pay  to  the  plain- 
tiff    dollars,  the   remainder  of 

said  purchase-money,  with  interest  from 

the  day  of  ,   18 . 

the  time  when  it  ought  to  have  been 
paid  (or,  and  give  to  the  plaintiff  the 
bond  and  mortgage,  etc.);  and  for  the 
costs  of  this  action. 

(2.  That  if  the  defendant  will  not 
accept  the  conveyance,  and  pay  said 
purchase-money,  then  the  premises  be 
sold,  and  the  proceeds  be  applied  to 
the  payment  of  the  same,  with  the 
costs  of  this  action;  and  that  the  de- 
fendant be  required  to  pay  the  de- 
ficiency, if  any.)     1  Abb.  Forms  590. 

B.  Complaint  for  Specific  Perform- 
ance on  an  Exchange,  Parties 
Having  Taken  Possession. 

I.       That    on    the   day    of 

,   18 ,  the   plaintiff  and  the 

defendant  entered  into  an  agreement 
in  writing,  dated  that  day,  whereby, 
in  consideration  of  the  covenants  on 
the  part  of  the  plaintiff  hereinafter 
mentioned,    the    defendant    covenanted 

that  he  would,  on  or  before  the 

day  of  ,  18 ,  convey  to  the 

plaintiff  in  fee  by  warranty  deed,  and 
with  covenants  for  quiet  enjoyments 
and  against  incumbrances  (or  other- 
wise, according  to  the  agreement),  a 
lot  of  land,  situate  in  the  town  of 
-,    and    county    of 


the  state  of 


and  described  as 


follows:  (description  of  premises).  In 
consideration  wheroof,  the  plaintiff 
covenanted  in  and  by  said  agreement 
(state  his  covenant  in  same  manner). 
And  it  was  further  provided  in  said 
agreement  that  eacli  party  might  enter 
into  immediate  possession  of  the  prem- 
ises so  to  be  conveyed  to  him,  and 
have  and  receive  the  profits  to  his  own 
use. 

TI.  That  thereafter,  in  pursuance  of 
said  agreement,  the  plaintiff  and  the 
defendant  respectively  took  possession 
of  the  premises  so  to  be  conveyed  to 
them,  and  still  severally  occupy  the 
same. 

Til.  That  the  plaintiff  duly  per- 
formed all  the  conditions  of  said  con- 
tract on   his  part,  and,  on   the 

day  of  ,  ]8 ,  convey  to  the 


defemdant     a     warranty    deed    of    said 

premises    in    ,    with    covenants 

for  quiet  enjoyment  and  against  in- 
cumbrances, duly  signed  and  sealed  by 
the    plaintiff,   and    demanded   of   him    a 

deed  of  said  premises  in ;  but 

the  defendant  refused  to  execute  and 
deliver  such  to  the  plaintiff,  and  still 
neglects  so  to  do. 

Wherefore,  the  plaintiff  demands 
judgment    that    the    defendant    convey 

to    the    plaintiff    said    lot    in    , 

pursuant  to  the  contract,  and  for  the 
costs  of  this  action.     1  Abb.  Forms  594. 

C.  Complaint  hi/  Creditor  for  Per- 
formance of  Agreement  To 
Give  Chattel  Mortgage. 

I.      That    on    the    day     of 

,    18  —  ,    the    plaintiff    and    the 


defendant  entered  into  an  agreement 
whereby  the  plaintiff,  then  being  the 
owner  of  (designate  the  goods),  situate 

in  the  house  No.  ,  in 

street,  agreed  to  sell  and  deliver  the 
same  to  the  defendant;  in  considera- 
tion   whereof    the    defendant    promised 

to  pay  him  dollars  cash  upon 

the     delivery     of     said      (goods),     and 
dollars  months  from 


the  date  of  said  delivery,  and  to  give 
on  the  delivery  of  such  (goods)  a  chat- 
tel   mortgage    thereon    to    the    plaintiff 

to  secure  the  payment  of  said  

dollars. 

II.     That   pursuant   to   said   contract, 

the    plaintiff,    on    the day   of 

,    IS  —  ,    delivered    said    (goods) 


to  the  defendant,  who  is  now  in  pos- 
session  thereof,   and   who  paid    hini    the 

sum    of dollars,   but    failed    to 

deliver  to  him  a  chattel  mortgage  there- 
on,   pursuant    to    said    agreement;    and 

although    afterwards,    on    the 

day  of  ,  18 — ,  requested  to  de- 
liver such  chattel  mortgage  to  plaintiff, 
he   refused   so  to  do. 

Wherefore  the  plaintiff  demands 
judgment  that  the  defendant  execute 
and  deliver  to  the  plaintiff  a  chattel 
mortgage  on  said  (goods),  pursuant  to 
said  contract;  and  for  the  costs  of  this 
action.     1    Abb.    Forms  505. 

rv.     Answers  (Code). 

A.  .■liiKirir,  PiiiKil  of  rni/inriit  or 
Trndir  im  Specific  Perfnrmanre. 
That  the  plaintiff  did  not  pny  (or 
tender)  to  the  defendant  any  part  of 
(or  s.'iid  second  instalment  of)  the  snid 
purehase  money  agreed.  2  Abb.  Forms 
162, 
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B.     Denial  of  UraJincss  To  Convey. 

That  the  plaintitT  was  not  ready  and 
willing  to  convoy  tho  promises,  as  al- 
leged; but  (here  state  refusal  or  in- 
ability, according  to  the  fact,  as  it 
would  be  stated  in  an  action  for  dam 
ajies  for  the  breach).  See  Vendor  and 
Purchaser.     2  Abb.  Forms  162. 

(".     Denial  of  TiUe. 

That  the  plaintiff  was  not,  and  is 
not.  owner  in  fee  (or  otherwuse,  ac- 
cording to  the  complaint)  of  tho  said 
premises,  and  could  not,  nor  can  he, 
make  to  the  defendant  a  good  and  suf- 
ficient title  thereto,  free  and  clear  of 
incumbrances  (or  otherwise,  according 
to  the  complaint);  but  on  the  contrary 
(setting  forth  incumbrances,  if  any). 
2  Abb.  Forms  163. 

D.  Denial  of  Delivery  of  Possession. 

That  the  plaintiff  did  not  give  pos- 
session of  the  said  premises  to  the 
defendant.     2  Abb.  Forms  163. 

E.  Denial  of  Part  Performance. 

That  said  did  not  take  pos- 
session of  the  said  premises,  and  do 
the  said  acts,  and  make  the  said  im- 
provements thereon  alleged,  nor  has  he 
in  any  part  performed  the  alleged  con- 
tract. 2  Abb.  Forms  163. 
SPLTTTTJsG   OF  ACTIONS.— See  Suc- 

CESsnT.  Suits. 
STATUTE   OP  FRAUDS. — See  Frauds, 

Statute  of. 
STATUTES  OF  AMEXDMENTS.— See 

Amendments  and  .Jeofails. 
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of  Exceptions,  1171 

B.  To  Move  for  New  Trial,  11-1 

C.  Appeal,  1171 

D.  For  Motions  in  General.  1171 
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1171 
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To   Stay  Proceedings    at    Law, 
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B.  Order  Stayinf)  Present  and  Future 
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C.  Leave    To    Proceed    With    Action, 

But  Execution   Stayed,   1172 

D.  Where  Execution  Issued  After  No- 
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To  Disclmrqc  on  Putting  in  Bail, 
1172 

C     For  Not  Charging  in  Execution  in 
Time,  1172 
IV.    Return,  Stay  of  Proceedings,  1173 

CROSS-REFERENCES: 
Admiralty:  . 

Order  Staying  Proceedings  for  Time 
To  Make  Motion. 
Appeals  : 

Undertaking  To  Stay  Proceedings  on 

a  Money  Judgment; 
Undertaking  To  Stay  Proceedings  on 
Judgment    for    Possession    of    Per- 
sonal Property; 
Undertaking  To  Stay  Proceedings  on 
Judgment    for   Possession    of   Real 
Property; 
Undertaking  To  Stay  Proceedings  on 

a    Justice's    Judgment; 
Affidavit  To  Obtain  Stay,  on  Appeal 
From   Order   Directing  Delivery  of 
Personal   Property; 
Notice  of  Motion  To  Stay  Proceed- 
ings; 
Order  on  Affidavit  To  Stay  Proceed- 
ings. 
Arrest  in  Civil  Cases: 

Order  To  Show  Cause  Why  a  Super- 
sedeas   Should    Not    Issue    To    Dis- 
charge  Defendant  Out  of  Custody, 
Bills   of   Particulars: 

Affidavit  To  Obtain  Stay  of  Proceed- 
ings   and    Extension    of    Time,    on 
Demanding  Copy  of  Account. 
Bonds : 

Complaint  on  Bond  for  Stay  of  Pro- 
ceedings,     for      Reformation     and 
Judgment   on   Bond. 
Case  on   Appeal: 

Order  for  Time  To  Prepare  Case  or 
Exceptions,  With  Stay. 
Cross   Bill: 

Notice  of  Motion  for  Order  To  Stay 
Proceedings       in       Original       Suit 
(Cross-bill    Filed); 
Order  To   Stay  Proceedings  in  Orig- 
inal   Suit. 
Depositions: 

Order   for   a   Commission   With   Stay 
of  Proceedings. 
Injunctions  : 

Bond    on    Obtaining     Injunction     To 
•Stay   Proceedings. 
Sheriff's  and  Constables: 

Notice   of   Motion   To   Stay   Proceed- 
ings Against  Sheriff. 
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I.     At  Law,  Orders. 

A.  Order    fur    Utay    of    Proceedings, 

Demurrer  to  Evidence  or  Bill  of 
Exceptions. 

Let  all  the  proceedings  on  the  part 
of  the  (plaintiff)  in  this  cause  be  stayed 
until  the  settlement  of  the  bill  of  ex- 
ceptions (or  demurrer  to  evidence) 
taken  herein.  Dated  (January  13th, 
184(3). 

(John  W.  Edmonds,  circuit  judge.) 

Burr.  App.  231,  §4S7. 

B.  Order  for  JStav  of  Proceedings  lo 

Move   for  New    Trial. 
Upon    the    within    affidavits,    let    all 
proceedings    in    this    cause     be    stayed 
until     the     day    of    


next  (or  until  the  further  order  of  the 
court  thereon).  Dated  (January  13th, 
lS4tJ). 

(John  W.  Edmonds,  circuit  judge.) 

Burr.  App.  232,  §4SS. 

C.  Order    To    Stay     Proceedings     on 

Appeal  From  Decision  of  Cir- 
cuit Judge. 
The  defendant  (or  plaintiff)  having 
appealed  from  my  decision  (or  where 
a  justice  of  the  supreme  court  grants 
the  order,  "from  the  decision  of" 
(name  the  judge),  on  the  case  (or  bill 
of  exceptions,  etc.),  made  and  settled 
in  this  cause,  ordered  that  all  proceed- 
ings in  this  cause  be  stayed  until  the 
further  order  of  the  court.  Dated 
(January  13th,  ls4(jj. 

(John  W.  Edmonds,  circuit  judge.) 
Burr.   App.   232,   §4i>9;    Vates'   l-'orms 
74. 

D.  Order    To    Stay    Proceedings    for 

Motions  in  General. 

Upon  reading  tlie  within  affidavit,  it 
is  ordered  that  all  prrx-eedings  in  tliis 
cause  be  stayed  until  the  (first  Tues- 
day of  December)  next,  to  enable  the 
defendant  (or  plaintiff)  to  move  for  a 
change  of  venue  (or  as  the  motion  may 
be),  and,  if  the  motion  be  then  made, 
until  the  order  of  the  court  Ihcroon. 
Dated   (January  13th,  184G). 

(John   W.  Edmonds,  circuit  judgf.) 

Burr.  App.  232,  §490. 

E.  Order  for  Perpetual  Slay  of  Pro- 

ceedings. 
A  motion  having  been  made  on  the 
part  of  the  defendant  in  this  cause, 
and  after  hearing  counsel  in  oj)position 
thereto,  ordorrd  tliat  all  procopdin^iM  on 
the  part  of  the  plaintiff  be  perpetually 
Htayed,  upon  the  defendant's  paying 
intp   court   the   sum    of    (five    hundred) 


dollars,  the  penalty  of  the  bond  men- 
tioned and  described  in  the  declaration 
in  this  cause.     Burr.  App.  456,  §90S. 

F.  Order    To    Stay    Proceedings     on 

Payment  of  Debt  and  Costs. 
On  motion  of  Mr.  H.,  of  counsel  for 
the  defendant,  and  after  hearing  coun- 
sel in  opposition  thereto,  ordered  that 
all  further  proceedings  in  this  cause 
be  stayed  on  payment  of  (five  hundred) 
dollars,  the  debt  due  from  the  defend- 
ant to  the  plaintiff,  for  which  this 
action  is  brought,  together  with  the 
plaintiff's  costs  to  be  taxed.  Burr. 
App.  456,  §907;  Archb.  Forms  538. 

G.  Order    of    Sevocatior.,     of     Order 

Staying   Proceedings. 

Let   the    plaintiff   show    cause   before 

me,    at    my    chambers   in   ■ — ,    on 

the  day  of next,  why 

a  supersedeas  should  not  issue  in  this 
cause,  to  discharge  the  defendant  our 
of  custody.  Dated  (January  13th, 
1846). 

(John  W.  Edmonds,  circuit  judge.) 

Burr.   App.   232,    §492. 

II.     In  Equity. 

A.  Notice  of  Motion   for  Injunction 

To    Stay    Proceedings    at    Law. 

Take  notice  that  this  honorable  court 
will  be  moved,  for  and  on  behalf  of  the 

plaintiff,     on     the day     of 

instant    (or    next),    that    the 

defendant  may   be   restrained 

from  commencing  or  prosecuting  any 
action  or  otlier  proceedings  at  law 
against  the  plaintiff,  for  the  recovery 
of  the  sum  of  $ in  the  plain- 
tiff's  bill    mentioned,   or   for , 

or  in  respect  of  the  matters  mentioned 
in  the  i)laintiff'8  bill,  or  any  of  them, 
until    the    further    order    of    this    court. 

Dated    this   day    of , 

1857. 

A.    B.,    plaintiff's    solicitor. 

3   Dan.  Ch.   I'l.   &   I'r.   (Perkins'  ed.) 
2140. 

B.  Order  hy  Court  of  Equity  Slaying 

Present  and  Future  Action. 
This  court  doth  order  that  an  injunr 
tion  be  awar<lt'd  to  restrain  the  do 
f<ndant  T.,  his  attorneys  and  agents, 
from  further  prosecuting  the  action 
commenced    (by   the  defendant)   ngainst 

the    i)laintiff    (in    tlie    court, 

etc.).  as  in  the  bill  mentioned,  to  re- 
cover the  amount  of  principal,  inierent 
and  costs  Hi-rured  ))y  tho  in<lenturc 
dated,  etc.,  in  the  plaintiff's  bill  men- 
tioned;     and      from      cuintm-ncing      (or 
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prosiH'iitiii^j")  any  otlu-r  action  at  l;i\v 
(or  tnkiii{j  any  otlier  proi'cedinji;) 
uf^ainst  the  plaintiff  for  tho  recovery 
of  such  jirincipal,  interest  and  costs, 
or  any  part  thereof,  until  the  hearing 
of  this  cause,  or  until  the  further  order 
of  this  court.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  od.)  230«;  2  Seton  Dec.  (Kng. 
ed..  1S62)   S74,  875. 

r.  Order,  Leave  To  Frneeed  With 
Aetion,    But    Exceution    iSfai/ed. 

It  is  ordered  that  the  defendant  l>e 
at  liberty  to  proceed  with  tlie  action 
at  law  commenced  by  him  against  the 
plaintiff  (in court,  etc.),  re- 
specting the  matters  in  the  plaintitT's 
bill  mentioned;  and  in  case  the  defend- 
ant shall  obtain  .iudgment  in  the  said 
action,  he  is  not  to  sue  out  execution 
thereon,  or  take  any  other  proceedings 
thereunder,  until  the  further  order  ot 
this  court.  Liberty  to  apply.  Costs 
of  application  to  be  costs  in  cause,  o 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2307; 
2  Seton  Dec.   (Eng.   ed.,  1862)   875. 

D.  Order  To  Stay  Sale  and  Withdraw 
Where  Execution  Issued  After 
Notie  of  Decree. 

It  is  ordered  that,  etc.,  to  restrain 
H.  from  selling  or  disposing  of  any 
part  of  the  property  and  effects  of  and 
belonging  to,  or  forming  part  of.  the 
estate  of  V.,  the  intestate,  taken  in 
execution  by  the  sheriff  of  M.,  under 
and  by  virtue  of  the  writ  of  fi.  fa., 
sued  out  in  the  action  in  the  court  of, 
etc.,  wherein  the  said  H.  is  plaintiff, 
and  the  defendant  V.,  as  administratrix 
of  the  said  estate,  is  defendant,  and 
from  taking  any  further  proceedings  iu 
the  said  action,  or  under  the  said  exe- 
cution; and  it  is  ordered  that  the  said 
H.,  withdraw  from  the  possession  of 
the  property  and  effects  of  the  said 
intestate  so  taken  in  execution  as  afore- 
said. 3  Dan.  Gh.  PI,  &  Pr.  (Perkins' 
ed.)  2307;  2  Seton  Dec.  (Eng.  ed., 
1862)    883. 

m.     Supersedeas. 

A.     Supi  rstdnis  To  Bischarije  Defend- 
ant   From    Custody    on     Capias 
ad  liespondendum. 
The  (peoi)le  of  the)  state  of  New  York, 
to    the    sheriff    of     the      (city     and) 

county   of  ,   greeting: 

Whereas  by  our  writ,  wn  lately  com- 
manded you  that  you  sliould  take  C.  D., 
if  he  might  be  found  in  your  bailiwick, 
and  him  safely  keep,  so  that  you  might 
have    his    body    before    our    (justices) 


of    our 
the   — 
on    the 


court   of 


at 


in    the   city   of 
Monday    of 


in  the  year  one  thousand  eight  hundred 

,   to   answer  unto   A.   R.,  plain 

tiff,  of  a  plea  of  trespass.  And  also 
to  a  bill  of  the  said  plaintiff,  against 
the  said  defendant,  for  ( dol- 
lars on  promises),  according  to  the  cus- 
tom of  our  said  court,  before  our  said 
justices,  then  and  there  to  be  exhib- 
ited.* And  because  the  said  ('.  D.  hath 
come  into  our  said  court,  before  our 
said  justices,  and  put  in  common  bail 
(or  entered  his  appearance),  at  the  suit 
of  the  said  A.  Fi.,  in  the  plea,  and  to 
the  bill  aforesaid:  Therefore  we  com- 
mand you  that  from  taking  the  said 
C.  D.,  arresting,  imprisoning,  or  in  any 
wise  molesting  him,  on  that  account, 
you  entirely  desist  and  supersede.  And 
if  j'ou  have  taken  the  said  C.  D.,  and 
do  detain  him  in  prison  on  that  ac- 
count, and  no  other,  then  that  you 
cause  him  the  said  C.  D.  to  be  deliv- 
ered and  discharged  without  delay,  out 
of  the  prison  in  which  he  is  so  de- 
tained, at  your  peril.    Witness, , 

esquire,    our     (chief    justice),     at     the 

in   the   city   of  ,   the 

day  of  ,  in  the  year 


of    our   Lord    one    thousand    eight    hun- 
dred   . 

,  ,  clerks. 

G,   H..   attorney. 

Burr.  App.  484,  §986;  Till.  Forms  21; 
Yates'  Forms  644, 

B.  On  Putting  in  Bail. 

(As  in  last  form  to  the  *,  and  then 
thus):  And  because  the  said  C.  D,  hath 
come  into  our  said  court,  before  our 
said  justices  thereof,  and  found  suffi- 
cient bail  to  answer  the  said  A.  B.,  of 
the  plea  (and  to  the  bill)  aforesaid. 
Therefore  we  command  you  that  from 
further  taking,  etc.  (as  in  last  form  to 
the  end).     Burr.  App.  485,  §987, 

C.  Supersedeas  To  Discharge  Defend- 

ant  for  Not   Charging  Defend- 
ant in   Execution  in   Time. 
The  (people  of  the)  .state  of  New  York, 

to     the     sheriff     of     the     county     of 

,   greeting: 

Whereas  C.  D.  is  detained  in  our 
prison,  under  your  custody,  by  virtue 
of  a  certain  writ  of  capias  ad  respon- 
dendum,   issuing    out    of    our 

court  of  ,  before  our  aforesaid 

(justices)     thereof,    and    returnable    on 
the day   of   ,   at   the 
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in    the    oitv    of 


to 


answer  unto  A.  B.  of  a  plea  of  tres- 
pass, and  also  to  a  bill,  etc.  (as  in  the 
eapias).     And  whereas  the  said   A.  B., 

in    term    last    past,    obtained 

judfjment  in  our  said  court,  before  our 
said  justices  thereof,  against  the  said 
r.  D.,  upon  the  said  writ.  But  because 
it  appears  to  us  that  the  said  A.  B. 
hath  not  proceeded  to  charge  the  said 
r.  D.  in  execution,  within  three  months 
after  the  said  judgment  so  obtained, 
according  to  the  form  of  the  statute  in 
such  cases  made  and  provided:  And 
because  the  said  C.  D.  hath  come  into 
our  said  court,  before  our  said  justices 
thereof,  and  filed  common  bail  (or  ap- 
peared) at  the  suit  of  the  said  A.  B., 
in  the  plea  (and  to  the  bill)  aforesaid. 
Therefore  we  command  you  that  you 
wholly  desist  from  further  taking,  ar- 
resting, imprisoning  or  in  any  wise  mo- 
lesting the  said  C.  D.,  on  the  occasion 
aforesaid.  And  if  the  said  0.  D.  be 
detained  in  your  custody  on  the  occa- 
sion aforesaid,  and  no  other,  then  we 
command  you  to  discharge  him  with- 
out delay  out  of  the  prison  in  wliich 
he  is  so  detained,  at  your  peril.  Wit- 
ness,   ,  esquire,  our  (chief  just- 
ice),   at    the    in    the    city    of 

,     the     Monday     of 

-,  in   the  year  of  our  Lord  one 


thousand  eight  hundred 

— '. ,  ,   clerks. 

G.  H.,  attorney. 

Burr.  App.  485,  §988;  Till.  Forms  23; 
Yates'   Forms   645. 

IV.     Return  to  Capias  Ad  Respondend- 
um,  Stay  of  Proceedings. 

After  the  receipt  of  tlie  witliin  writ, 
and  before  I  was  able  to  arrest  the  de- 
fendant, as  I  am  witliin  coinmandfMl, 
an  order,  a  copy  of  wliicli  is  hereto  an- 
nexed, was  served  upon  me,  and  there- 
upon all  further  proceedings  by  nie  un- 
der the  within  writ  wore  stayed.  But 
being  served  with  a  notice  which  is 
also  hereto  annexed,  T  return  this  writ, 
as  I  am  required  to  do  by  said  notice. 
The  answer  of  H.  T.,  HlierifT. 

Burr,   App.,   438,   884na. 


STIPITLATIONS. 

T.     Stipulation  by  One  Party,  1173 

II.  Stipulation  by  Both  Parties,  1173 

III.  Stipulation    Dismissing    Writ     of 
Error,    117:^ 

IV.  Stipulation  Admitting  Facta,  1 1 74 


V.  Stipulation  That  Judgment  in  One 

Case  Stand  for  Judgment  in  An- 
other,   1174 

VI.  Stipulation  Striking  Out  Counter- 

claim,   1 1 74 
CROSS-REFERENCES: 
Admiralty: 

Stipulation   for   Agreed   or   Appraised 

Value; 
Stipulation   as  to  Method   of  Taking. 
Depositions  : 

Stipulation  as  to  Mode  of  Returning 

Commission; 
Stipulation    To    Appear     and     .\l>i<le 
Decree. 
Eminent  Domain: 

Stipulation  as  to  Title  in  Condemna- 
tion   Proceedings. 
Judgment  Records: 

Judgment     Record     on     Cognovit    in 
Assumpsit   With   Stipulations. 
References: 

Stipulation     Agreeing     on     Nomina- 
tion; 
Consent  to  Refer. 
Revivor: 

Stipulation  in  Action  Against  Cor- 
poration, on  ["Lxpiration  of  Char- 
ter, To  Revive  in  Name  of  New 
Corporation. 

I.  Stipulation  by  One  Party. 

it  is  luMcby  stijinlateil  on  tiie  part 
of  tlie  plaiiitiil"  (defendant)  that  (state 
what).  ' 

Dated,  etc. 

E.   F.,   attorney   for   i)l;iintil1 
(defendant). 
\Uirr.  A]>\K    t7><.   S!»7i). 

II.  Stipulation  by  Both  Parties   (a). 
It    is    liereby    stipulated    by    and    be- 
tween  the   p:irties  |)laiiitilT  and   dcf-nd- 
ant    in   this  cause,  th:it    (slate   wli:it). 

Dated,   etc. 

10.    F.,    attorney    for    plaint  iff. 
fi.   II.,  attorney   for  defendant. 
Burr.    App.   47s,    )iJ'»71. 

Stii)iil<itii>ii    by   Holh    Parties    (h). 

It    is    herei)V    stipiilatcil    and    agreed 

(state   what)."   2   .Mdi.    Forms    Kt'). 

in.     Stipulation    Dismissing    Writ    of 
Error. 

"In  111!'  Mipmne  iMHirt  of  appc.'ils  of 
West  Virginia:  ("liarles  D.  Colinnn, 
plaintiff  below  an<i  defendant  in  er- 
ror r.  The  West  Virginia  Oil  &  Oil 
Tiaiiil  Co.,  drfendnnl  below  and 
plaintiff  in  error.  On  writ  of  error 
to  the  circuit  court  of  Hilchie. 
"It    is   hereby   xtipulnted   and   agreed 
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on  tlio  part  aiul  lu'lialf  of  tlio  icirtios 
in  tlio  above  entitli'il  cause  that  the 
writ  of  error  issued  and  pending 
tlierein  be  dismissed  agreed;  and  that 
an  order  to  that  elTect  be  entered  at 
the  first  sitting  of  tliis  court  and  this 
oourt  is  hereby  requested  to  grant  and 
cause   to  be   entered   such   order. 

'♦West  Virginia  Oil  &  Oil  Land  Co., 
President  and  chief  executive  of- 
ficer   thereof. 

"Charles   D.   Colnian. 
"Parkersburg,    W.     Va.,   February.   29, 

1SS4." 

Colnian  r.  Oil  Co.,  2.")  W.  Va.  14S. 

IV.  Stipulation  Admitting  Facts. 

"It  is  agreed  by  and  between  the  at- 
torneys for  the  plaintiff  and  the  de- 
fendants, in  the  above  entitled  cause, 
that  the  record  of  a  certain  deed,  made 
by  the  said  Louis  J.  Brush  to  one 
George  F.  Drew,  for  the  premises  in 
question,  shall  be  admitted  in  evi- 
dence on  the  trial  of  the  above  cause 
without  proof  of  the  execution  of  the 
original,  if  either  party  desires  so  to 
introduce  the  same."  Nelson  v.  Brush, 
22   Fla.  374. 

V.  Stipulation  That  Judgment  in  One 

Case  Stand  for  Judgment  in  An- 
other. 
(Court   and   title.) 

"Whereas,  There-  is  a  case  pending 
between  one  J.  Q.  Howey  and  the  de- 
fendant, E.  H.  Edwards,  in  the  same 
court,  before  the  same  justice,  involv- 
ing the  same  questions,  as  to  the  right 
of  said  Howey  'who,  with  said  Cary, 
plaintiff  herein,  claims  to  be  co-surety 
of  the  said  Edwards,'  to  compel  con- 
tribution of  and  from  the  said  Ed- 
wards, for  an  amount  paid  by  them  on 
a  judgment  in  favor  of  J.  V.  Pierce, 
and  against  said  Howey  and  Carey, 
rendered  by  W.  P.  Talbot,  Esq.,  J.  P.. 
and  accounting,  by  said  Edwards,  of 
certain  moneys,  received  by  him,  pro- 
ceeds of  property  claimed  to  apply  on 
said    debt: 

"Xow  it  is  hereby  expressly  agreed 
and  stipulated,  by  and  between  the 
parties  to  this,  the  above-entitled  suit, 
that  whatever  judgment  shall  be  re- 
covered against  said  Edwards  in  the 
said  action  of  Howey  r.  Edwards,  shall 
be  entered  and  shall  stand  as  the  judg- 
ment in  this  case,  without  any  trial  in 
this  case,  or  any  other  evidence  as  to 
amount  than  the  judgment  in  the  case 
of   Howey    r.    Edwards;    provided,   that 


said  case  sliall  bo  tried  upon  its  mer- 
its; (excepting,  also,  the  costs,  which 
shall  be  taxed,  in  either  case,  the  same 
as  if  this  stipulation  had  not  been 
made."    Edwards  v.  Cary,  20  Kan.    111. 

VI.  Stipulation  Striking  Out  Coun- 
terclaim. 
(Title  of  cause.)  "It  is  hoioby 
stipulated  and  agreed,  by  and  between 
the  respective  parties,  that  the  coun- 
terclaim set  up  in  the  defendants'  an- 
swer, in  this  action,  be  withdrawn,  and 
stricken  out  of  the  answer,  without 
prejudice  to  defendant's  right  to  main- 
tain an  action  thereon  against  the 
plaintiffs,  and  the  same  is  not  to  be 
aft'ected  bv  the  future  litigation  of  this 
action.  Dated  April  10,  1865."  Fos- 
ter r.  Milliner,  ;"0   Barb.   (N.  Y.)   385. 


STOCKHOLDERS'  SUITS. 


II, 


Statements    of    Bill     by     Minority 
Stockholders  To  Enjoin  Pooling, 

1174 
Statement   by   Minority   of   Gross 
Mismanagement,  11 70 
CROSS-K  KFERENCE : 
Winding   Up   Corporations  : 

Complaint,  Action  by  Stockholder  To 
Wind  Up  Corporation. 
I.  Statements  of  Bill  by  Minority 
Stockholders  of  Unfair  Man- 
agement, and  To  Enjoin  Pool- 
ing in  Interest  of  Majority. 
The  complainants  in  the  bill  repre- 
sent that  they  w^ere  the  owners  of 
203.5  shares  of  the  capital  stock  of  the 
American  Glucose  Company,  a  corpor- 
ation organized  under  the  laws  of  the 
state  of  New  Jersey,  with  its  general 
offices  in  Buffalo,  New  York,  and  of- 
fice situate,  and  plant  and  property 
operated,  in  Peoria,  Illinois;  that  such 
shares  of  stock  are  represented  by  a 
certificate  issued  to  said  Harding,  July 
1,  1885;  that  the  Chicago  Real-Kstate 
Loan  &  Trust  Company  is  the  equitable 
owner  of  said  stock  as  pledgee  for  the 
security  of  a  loan,  but  that  said  Hard- 
ing is  the  owner  thereof,  subject  to  the 
rights  of  said  pledgee;  that  the  capi- 
tal stock  of  the  American  Glucose 
Company  is  $1,500,000,  the  shares  be- 
ing $100  each,  but  the  original  issue 
of  said  stock  (of  which  the  present 
certificate  represents  the  reduced  is- 
sue) made  the  said  shares  of  said 
Harding  2,035  in  number,  and  of  the 
par  value   of  $203,500,  instead  of  $20,- 
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350;  that  Harding  paid  in  property 
$203,500  for  the  original  stock;  that, 
by  reason  of  these  facts,  orators  be- 
came, and  now  are,  the  owners  of  one 
sixty-second  part  of  the  entire  cap- 
ital stock  of  the  said  American  Glu- 
cose Company,  if  all  of  the  stock  had 
been  issued  'but  about  $400,000  of  it 
never  was  issued,  but  is  owned  by  the 
corporation  itself;  that  the  American 
Glucose  Company  has,  for  many  years 
past,  been  engaged  in  the  manufac- 
ture and  sale  of  glucose  and  grape  su- 
gar in  Peoria;  that  the  management 
during  that  period  has  been  in  the 
hands  of  the  said  Cicero  J.  Hamlin, 
late  president,  and  his  two  sons,  Wil- 
liam and  Harry  Hamlin,  and  the  board 
of  directors  have  been  and  are  now 
controlled  by  said  Hamlin  and  sons; 
that  your  orators  are  unable  to  give  a 
detailed  statement  of  the  management 
and  administration  of  the  affairs  of  the 
company,  because  the  details  thereof 
have  been  and  are  persistently,  wilful- 
ly, and  fraudulently  concealed  by  the 
said  Hamlins  and  their  co-defendants 
from  your  orators;  that  the  defendants 
have  fraudulently  manipulated  and  con- 
trolled the  board  of  directors  of  said 
company,  and  conducted  the  affairs  and 
business  thereof  fraudulently,  for  their 
own  interest  and  profit,  and  in  gross 
disregard  of  the  interest  of  your  ora- 
tors as  stockholders,  and  have  fraud- 
ulently paid,  and  still  pay,  enormous 
salaries  to  themselves  and  others  in  the 
business  of  said  company,  and,  by 
these  and  other  fraudulent  expenditures 
and  practices,  have  diverted  to  their 
own  use  the  profits  of  said  business, 
and  prevented  tlie  payment  to  your  ora- 
tors of  such  dividends  as  they  were 
entitled  to  receive;  that,  during  tiiat 
entire  period,  said  Hamlins  and  said 
defendants  have  fraudulently  con- 
trolled, and  still  fraudulently  control, 
all  the  cai)ital  stock  of  said  company,  ex- 
cept that  owned  by  your  orators,  and  a 
few  hundred  dollars  of  stock  owned  by 
minority  stockholders;  that  your  orators 
file  this  bill,  not  only  in  their  own  be- 
half, but  also  on  behalf  of  all  other 
stockholders  similarly  situated,  who 
may  see  fit  to  come  into  tliis  suit  and 
join  therein;  that  said  fraudulmt  sal- 
aries paid  have  been  more  than  ten 
times  the  value  of  the  stTvices  ren- 
dered, and  said  sums  so  diverted  have 
amounted  to  the  sum  of  $100,000  a 
year   during    that    period,    and    thereby 


your  orators  have  been  greatly  de- 
frauded and  injured.  The  bill  further 
represents  that  a  giant  pool,  trust,  or 
combine  has  been  recently  formed,  for 
the  purpose  of  unlawfully  regulating 
and  fixing  the  price  of  glucose  and 
grape  sugar,  being  articles  of  mer- 
chandise and  commodities  manufactured 
and  sold  throughout  the  United  States 
and   in   this  country. 

(The  bill  is  further  set  out  at  length 
in  the  report  but  is  too  long  for  in- 
sertion here.  It  particularly  sets  out 
the  purpose  to  fraudulently  transfer  to 
the  parties  forming  the  pool,  the  plant 
and  property  of  the  corporation,  to  the 
injury  of  the  minority  of  stockholders, 
by  which  transaction  "large  sums  as 
a  bonus  for  such  unlawful  and  fraud- 
ulent sale  go  to  them  [the  holders  of 
the  majority  of  stock]  individually, 
and  none  of  which  will  accrue  to  the 
benefit  of  your  orators  or  the  other 
stockholders  of  said  company,  or  to  the 
said  company,  and  your  orators,  if  pos- 
sible, are  to  be  frozen  out  and  de- 
frauded by  the  carrying  out  of  said 
contract  of  sale,"  etc.) 

The  prayer  of  relief  is  as  follows: 
"To  the  end,  therefore,  that  your 
orators  may  have  equity  in  tlie  prem- 
ises; and  that  the  American  (Jlucose 
Coiiip.iny,  Cicero  J.  Hamlin,  William 
Hamlin,  Harry  Hamlin,  Joseph  Pir- 
menich,  George  Firmenich,  C.  H.  Mat- 
thieson,  F.  O.  Matthieson,  the  officers, 
directors,  and  stockholders  of  the 
American  Glucose  Company,  the  un- 
known owners  or  holders  of  the  option 
given  by  the  president  of  the  Amer- 
ican Glucose  Company  for  the  sale  of 
tlie  i)lant  in  Pcori;i,  tlie  unknown  per- 
sons having  any  interest  in  said  option 
or  under  it,  all  of  whom  are  made 
])arties  defendants,  may  bo  duly  sum- 
moned to  answer  (but  not  under  oath, 
tlieir  oaths  being  waived);  that  tliero 
mav  be  an  acfounting,  under  the  order 
of  the  court;  and  tliat  your  orators 
niav  have  decreed  to  them  such  divi- 
dends or  sums  as  they  may  be  found 
entitled  to  as  stockhohlers  of  said 
stock;  and  to  the  en<I  that  all  of  the 
said  defendants  nn<l  agents  may  be  re- 
strained and  enjoined  from  closing  up 
the  biisineRS  of  mnnufaef uring  gliirono 
and  grape  sugar,  and  such  other  husi- 
ness  as  said  American  GIiicoho  Com- 
jiany  has  hitherto  engaged  in  in  the 
city  of  Peoria,  and  from  elmnging  the 
business,    and    from    relin<iui!«hing    this 
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liriiui'li  of  tlio  buainoss  aiul  I'loiii  oarry- 
iiiji  out  in  any  way  said  option  lor 
sale  or  transfer  of  said  property,  or 
any  juirt  tlieroof,  and  from  aiding  or 
assistinij  any  of  tlio  saiti  aits,  and  from 
selliui;  or  transfiM-ring  tlio  said  plant 
to  any  pool,  trust,  or  combine,  or  any 
association,  corporation,  or  individual, 
in  violation  of  the  laws  of  Illinois,  or 
to  any  person,  or  corporation  or  pool, 
or  trust,  or  association,  etc.,  to  enable 
them  to  regulate  or  fix  the  price  of 
glucose,  or  grape  sugar,  or  by-products, 
or  to  fix  the  amount  to  be  manufactured 
of  same,  and  from  any  other  violations 
of  said  acts  of  tlie  general  assembly 
of  Illinois,  approved  June  11,  1891, 
and  amended  in  1S97,  and  also  act  ap- 
proved June  20,  1893;  and  that  a  re- 
ceiver may  be  appointed  of  the  said 
American  Glucose  Company  to  take 
charge  'of  and  protect  and  preserve  its 
plant  and  property,  and  manage  same, 
under  the  orders  of  this  court;  and  that 
such  injunction  may  be  made  perpet- 
ual; and  to  the  end  that  your  orators 
may  have  such  other  and  further  and 
different  relief  in  the  premises  as  equity 
may  require."  Harding  v.  American 
Glucose  Co.,  182  111.  551,  55  N.  E.  577, 
64  L.  E.  A.   738,  746. 

II.  Statement  of  Allegations  by  Minor- 
ity of  Gross  Mismanagement. 

"The  petitioners  alleged  that  the 
"Webbs  voted  enormous  and  exorbitant 
salaries  to  each  other,  and  voted  and 
paid  over  to  S.  J.  Webb  and  to  Webb 
&  Bro.  large  sums  of  money  by  way 
of  royalties  for  the  use  of  so-called 
improvements,  which  allowances  were 
unauthorized  and  unjustifiable  under  the 
charter,  but  were  grossly  excessive;  and 
that  all  this  was  done  for  the  sole 
purpose  of  absorbing  the  revenues  of 
tlie  company  and  defrauding  the  pe- 
titioners. They  alleged,  further,  that 
the  Webbs  were  holders  of  a  majority 
of  the  stock  of  the  company,  and  had 
the  management  of  its  affairs  entirely 
in  their  own  hands,  as  well  as  all  the 
funds  of  the  company,  and  were  so 
conducting  the  business  of  the  company 
as  to  divert  to  themselves  all  the 
profits  of  the  company,  which  were 
large,  and  so  as  to  defraud  the  peti- 
tioners of  their  rights,  all  of  which 
amounted  to  gross  mismanagement  of 
the  affairs  of  the  company  and  made 
the  appointment  of  a  receiver  neces- 
sary.    Crichton  v.  Webb  Press  Co.,  113 
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STREET  RAILROADS. 

C  HO.SM-R  KF  i':RKNCJ<JS : 

INJURIKS    TO    l'ER.'-;ONS: 

Declaration,  Injuries  by  Collision  Be- 
tween  Two    Street   Cars; 
Complaint,      Injuries      Received      on 
•lumping  From  Street  Car,  Collision 
Imminent. 
STKEFTS. — See     Highways,     Streets 
AND  Bridges. 


STRIKING   OUT. 

I.  Notice  of  Motions,  1176 

A.  To   Strike   Out   Countu,  1176 

B.  To  Strike  Oat  Plea,  1176 

C.  To  Strike  Out  Irrelevant  Answer, 

1177 

D.  To    Strike   Out   Irrelevant   or  He- 

dundant   Matter,   1177 

II.  Order  Striking  Out,  1177 

A.  Counts,  1177 

B.  Plea,   1177 

C.  Irrelevant  Answer,   1177 

D.  Irrelevant   or  Redundant    Matter, 

1177 

CROSS-REFERENCE : 
Frivolous  and  Sham  Pleadings: 
Affidavit   To   Strike  Out   Sham   Plea; 
Notice  of  Motion  To  Strike  Out  Sham 

Plea; 
Notice  of  Motion  To  Strike  Out  Sham 

Answer; 
Notice  of  Motion  To  Strike  Out  One 
Defense   as    Sham,    and    for    Judg- 
ment on  Other  as  Frivolous; 
Order   Striking   Out    Sham    Pleading. 
I.     Notice  of  Motions. 

A.     ])!oticc  of  Motion   To  Strike  Out 

Counts. 
Sir:  Please  to  take  notice  that  upon 
the  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  this  court  will  be 
moved,  at  the  next  special  term,  to  be 
held    at    the   in    the     city     of 


,     on     the     first     Tuesday     of 

next,*    that    the    (third     and 

fourth)  counts  of  the  plaintiff's  dec- 
laration in  this  cause  be  stricken  out 
of  said  declaration,  as  superfluous  (with 
costs).  Dated,  etc.  Burr.  App.  207, 
§405. 

B.  Notice  of  Motion  To  Strike  Out 
Plea. 

(As  in  I,  A,  to  the  *,  and  then  as 
follows) :   that  the  plea  of  (specifying 
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the  plea)    pleaded  by  the  defendant   In 
this  cause,  be  stricken  out  as  talse   (or 

frivolous),  \\ith  costs.     Dated  , 

18 .     Burr.  App.  209,  §411. 

C.  Notice  of  Motion  To  Stril-e  Out 
Irrelevant   Anmcer, 

Please  take  notice  that  on  (the  affi- 
davit herewith  served,  and)  the  plead- 
ings in  this  action,  the  undersigned  will 
move  the  court,  at  a  special  term  to  T)e 

held  at  ,  on  the  day 

of  ,  18  —  .  at o'clock 


in  the 


-noon,  or  as  soon  there- 


after as  counsel  can  be  heard,  to  strike 
out  the  answer  herein  as  irrelevant; 
or  for  such  other  relief  as  may  be  just 
(with  costs).     2  Abb.  Forms  214. 

D.  Notice  of  Motion  To  Strike  Out 
Irrelevant  or  Bedundant  Mat- 
ter. 

Please  take  notice  that  on  (the  affi- 
davit herewith  served,  and)  the  plead- 
ings in  this  action,  the  undersigned  will 
move   the    court,   at   a   special   term   to 

be   held   at  on  the  

day   of   ,    18 — ,    at    

o'clock  in  the  


noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  to 
strike  ou  all  of  the  third  paragraph  of 
the  complaint  (or  answer)  herein,  and 
so    much    of   the   fifth    paragraph   as   is 

contained   between    the    word  

and    the    word    (or    so    much 

thereof    as    is    contained    between    the 

word    in    folio   ,    and 

the    word  in    folio ), 

both  inclusive,  as  irrelevant  or  redun- 
dant; or  for  such  other  relief  as  may 
be  just  (with  costs).  2  Abb.  Forms 
211. 

n.    Orders  Striking  Out. 

A.  Order  To  Strikr  Out  Counts. 

On  motion  of  Mr.  II.,  of  counsel  for 
the  defendant,  and  after  hearing  coun- 
sel in  opposition  thereto,  ordered  that 
the  (third  and  fourth)  counts  of  the 
plaintiff's  declaration  in  this  cause  be, 
and  the  same  are  hereby  stricken  out 
of  said  declaration  (with  ten  dollars 
costs  to  be  paid  bv  the  plaintiff).  Burr. 
App.  4.'>6,  §909. 

B.  Order  To  Strilr  Out  Plea. 

On  reading  and  filing  alliiiavit  of 
service  of  notice  of  motion  in  this 
cause,  and  on  i^otion  of  T.  .T.,  of  coun- 
sel for  the  plaintiff  (no  one  appearing 
to  oppose),  ordered  that  thf  d<'f<'nd- 
ant's  plea  of  (specifying  it)  in  this 
cause  be  stricken  out  as  false,  with  ten 


dollars    costs,   to   be   paid   by   the   said 
defendant.     Burr.  App.  457,   §910. 

C.  Order   on    Motion    To   Strike    Out 

Irrelevant  Anstver. 

(Kecitalfi   as   in   II,   D.) 

Ordered  that  the  answer  (of  the  de- 
fendant Y.  Z.)  in  this  action  be  strioken 

out  as  irrelevant,  with dollars 

costs  to  plaintiff.     2  Abb.  Forms  214. 

D.  Order   on    Motion    To    Strike    Out 

Irrelevant  or  Hedundant  Matter. 

On  reading  and  filing  (describe  mo- 
tion papers),  and  on  motion  of  Q.  R. 
for  the  (defendant),  and  after  hearing 
S.  T.  in  opposition  thereto  (or  and  on 
proof  of  due  service  of  notice  of  the 
motion,  and  no  one  appearing  in  oppo- 
sition thereto) : 

Ordered  that  the  matter  contained  in 
the  (complaint)  in  this  action,  from 
the  word  "and"  in  folio  Id  thereof, 
to  the  word  "plaintiff"  in  folio  21, 
be  stricken  out  as  redundant  (or  irrel- 
evant); and  that  as  to  the  matter 
contained  in  the  second  paragraph,  said 
motion  be  denied.     2   Abb.   Forms  212. 


SUBJECTS  OF   ACTION. 
CROSS-REFERENCE: 

JlTRISDICTION: 

Demurrer  for  Want  of  .Tiirisdict ion  as 

to  Subject; 
Answer,  No  Jurisdiction   of  the  Sub- 
ject. 
SUB^USSTOX   OF   CONTROVERSY.— 
See  Arbitratio.v. 


SUBPOENA. 

I.  Subpoena,   1 1  7'^ 

II.  Subpoena  Duces  Tecum,  1178 

III.  Subpoena  Ticket,    11 7^ 

IV.  Subpoena    Ticket,    Duces    Tecum, 

1  17S 

V.  Subpoena  on  Writ  of  Inquiry,  117S 

VI.  Subpoena  Ticket  on   Writ  of  In- 

quiry, n  71) 

VII.  Subpoena  on  Reference,   1179 
Vin.     Subpoena  Ticket  on  Reference, 

1170 
CROflS  RE  F  HR ENCES : 
Bankruptcy: 

Sninnidns   to   Witness. 
CoRdNKK's    TsgrKST: 

Subpoena    for   WitncM. 
Dkpositions: 

Subpoena   Pursuant    to   Lottors    Kog- 
atory. 
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Disi-iivK.RY: 

Suiiniions    (Subpoena)     to     Party      lo 
AttiMul   Kxaniiiiation. 
Tntkkstatk  Commerce  Commission: 

Siihpoona. 

l^ROCKSS: 

Subpoona   Ad  Respondenduiii. 
I.     Subpoena  for  Circuit. 
rho   (pooplo  of  tho)   state  of . 

to   K.    L.,    M.    N.,    etc.    (naming   the 

witnesses),  greeting: 

We  command  you,  that  all  and  sin- 
gular business  and  excuses  being  laid 
aside,  vou  and  each  of  you  appear  and 
attend"    before     our     .justices     of     our 

court,  circuit  judges,  or  some 

or  one  of  them,  at  a  court,  to 

be    held    in    and    for    the     (city     and) 
countv  of ,  at  the  .  ^ 


the  said  city,  on  the 
of  next,   at 


Monday 
0  'clock 


in  the  forenoon,  to  testify  and  give  evi- 
dence iH  a  certain  cause  now  pending 

in   the  court,   then  and   there 

to  be  tried,  between  A.  B.,  plaintiff, 
and  C.  D.,  defendant,  of  a  plea  of 
(trespass  on  the  case),  on  the  part  of 
the  (plaintitf).  And  for  a  failure  to 
attend,  vou  will  be  deemed  guilty  of 
a  contempt  of  court,  and  liable  to  pay 
all  loss  and  damage  sustained  therebv 
to    the    partv    aggrieved,     and     forfeit 

dollars    in    addition    thereto. 

"Witness, -,  esquire,  our  (chief 

iustice),    at    the    in    the    city 

of   .,    the   ■ Monday    ot 


,  in' the  year  of  our  Lord  one 


thousand   eight    hundred    and 


— ,   clerks. 


E.  F.,  attorney. 

Burr.  App.  480,  §977. 

n.    Subpoena  Duces  Tecum. 

The  (people  of  the)  state  of  New  York, 
lo  M.  N..  greeting:  . 

We  command  you,  that  all  business 
and  excuses  being  laid  aside,  you  ap- 
pear and  attend  before  our  justices  ot 
our  supreme  court,  circuit  judges,  or 
some  or  one  of  them,  at  a  circuit  court. 
to  be  held  at  the   (court  house)   m  the 

(town)    of ,    in    and    for    the 

county  of ,  on  the —  day 

of next    to   testify   and    give 

evidence  in  a  certain  cause,  now  pend- 
ing   in    the    ■ court,    then    and 

there  to  be  tried,  between  A.  B.,  plain- 
tiff, and  C.  D.,  defendant,  of  a  plea  of 
(trespass  on  the  case)  on  the  part  of 
the  (plaintiff).  And  that  you  bring 
with   vou    and   then   and   there  produce 


a  certain  paper  writing  (or  deed,  or 
agreement,  or  book,  as  it  may  be),  pur- 
porting to  be  (here  describe  the  instru- 
ment or  book  as  near  as  may  be,  with 
ticjiblo),  now  in  your  custody,  and  all 
otlior  deeds,  evidences,  and  writings, 
which  vou  have  in  your  custody  or 
the  date,  and  other  particulars,  if  prac- 
power,  concerning  the  premises.  And 
for  a  failure,  etc.  (as  in  the  common 
subpoena  to  the  end).  Burr.  App.  481, 
S!>79. 

Ill     Subpoena  Ticket  for  the  Circuit. 
By  virtue   of  a  writ  of  subpoena,   to 
vou"  directed   and   herewith  shown,   you 
"are   commanded,   that   all   business   and 
excuses   being    laid    aside,   you   be    and 
appear    before    the    justices   of   the    su- 
preme court,  circuit  judges,  or  some  or 
one   of  them,  at  a  circuit  court,  to   be 
held,      etc.      (as      in      the      subpoena, 
T)       at    ten     o'clock      in      the      fore- 
noon, to  testify   and   give   evidence,   in 
a    certain    cause    now    pending    in    the 
supreme    court,    then    and    there    to    be 
tried,  between   A.   B.,   plaintiff,   and   C. 
D.    defendant,  in  a  plea  of  (as  in  sub- 
poena)  on  the  part  of  the  plaintiff   (ot 
defendant).     And   for   a   failure   to   at- 
tend, you   will  be   deemed  guilty  of   a 
contempt   of    court,   and   liable    to    pay 
all  loss  and  damages  sustained  thereby 
to    the    party    aggrieved,^   and    forfeit 

.  dollars  in   addition   thereto. 

Dated  the  <lay  of . 

18 . 

By  the  court. 

E.  F.,  attorney. 

To  I.  J. 

Burr.  App.  482,  §981.       _         .,  .     ,, 
j^fote.— In  some  jurisdictions  it  is  tne 
practice   to    give    a   copy    of   the     sub- 
poena. 
IV     Subpoena  Ticket  Duces  Tecum. 

(Same  as  last   form,  with  the   excep- 
tion   of   the   "duces   tecum"   clause   in 
the    proper    place.      See    the   ^^^Voen^ 
duces  tecum,  11.     Burr.  App.  482,  §982. 
V.     Subpoena  on  Writ  of  Inquiry  Be- 
fore the  Sheriff. 
The  (people  of  the)  state  of  New  York, 
to   K.    L.,    M.    N.i    etc.    (naming   the 
witnesses),  greeting:  , 

We  command  you.  that  all  business 
and  excuses  being  laid  aside,  you  and 
each  of  vou,  appear  and  attend  before 
the    sheriff    of    the    (city    and)    county 

of ,  at  his  office  in  the 

of  the  city  of ,  on  the --— - 

,lj^y    ,,f    _ next,    at    six    o'clock 
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in  the  afternoon,  to  testify  and  give 
evidence  in  a  certain  cause  now  pend- 
ing in   our  court  of 


before  our  (justices)  thereof,  between 
A.  B.,  plaintiff,  and  C.  D.,  defendant 
(of  a  plea  of  trespass  on  the  case)  (or 
as  the  action  is)  on  the  part  of  the 
plaintiff  (or,  "defendant,"  as  the  case 
may  be),  on  which  a  writ  of  inquiry 
of  damages  has  been  issued  to  the  said 
sheriff,  and  is  then  and  there  in  due 
form  of  law  to  be  executed.  And  this 
you  are  in  no  wise   to  omit,  under  the 

penalty  upon  each  of  you,  of  

dollars. 

Witness.  ,  esquire,  our  (chief 


.iustiee),    at    the   in    the    city 

of     ,     the     day     of 

,    in    the    year     one     thousand 

eight  hundred  and  . 

,  ,  clerks. 

E.  F..  attorney. 

Burr.  App.  478,  §972. 

VI.     Subpoena  Ticket  on  Writ  of  In- 
quiry. 

By  virtue  of  a  writ  of  subpoena,  to 
you  directed  and  herewith  shown,  you 
are  commanded,  that  all  business  and 
excuses  being  laid  aside,  you  appear 
and    attend    before    the    sheriff    of    the 

(city  and)   county  of  at  (the 

jail   oftiee   in   the   said   county),   on   the 

day  of  ,  at  

o'clock  in  the  noon,  to  testifv 


in    a    certain    cause    now    pending    un- 
determined  in    the    court    of 

-,   then    and    there   to    be    tried 


upon  a  writ  of  inquiry,  between  A.  B., 
plaintiff,  and  C.  D.,  defendant,  in  a 
plea  of  (trespass  on  the  case)  on  the 
part  of  the  plaintiff  (or  defendant)  and 
for  a  failure  to  attend,  you  will  bo 
deemed  guilty  of  a  contempt  of  court, 
and  liable  to  pay  all  loss  and  damage 
sustained  thereby  to  tlie  party  ag- 
grieved, and  forfeit  dollars  in 

addition    thereto. 

Dated   the  .lav  of  , 

18 . 

By   the   court. 

K.    i''.,    ."ittoriH'v. 
To  T.  .J. 

Burr.  App.    isl,   SDSO. 

VII.     Subpoena  on  Reference. 

The  (people  of  the)  state  of  New  York. 

to  K.  L.  and  M.  N.,  etc.  (naming  the 

witnesses),  greeting: 

We  command  you,  that  all  businenn 
and  excuses  l»eing  laid  aside,  you  (ami 
each  of  you)  ajijiear  and  attend  before 


the  referees  appointed  bv  our  

court  of  ,  on  the  day 

of    next,    at    four    o'clock    in 

the  afternoon,  at.  (here  specify  the 
place)  to  testify  and  give  evidence  in 
a  certain  cause  now  pending  in  the  said 
court,  and  then  and  there  to  be  tried 
between  A.  B.,  plaintiff,  and  C.  D.,  de- 
fendant, on  the  part  of  the  plaintiff 
(or  defendant).  And  for  a  failure  to 
attend,  you  will  be  deemed  guilty  of 
a  contcmjit  of  court,  and  liable  to  pay 
all  loss  and  damage  sustained  therebv 
to  the  party  aggrieved,  and  forfeit 
dollars    in     addition     thereto. 


Witness,  etc.  (teste  in  the  usual  form). 

,  ,  clerks. 

E.  r.,  attorney. 

Burr.  App.  480,  §97G. 
VIII.    Subpoena  Ticket  for  Appearance 
Before  Referee. 

By  virtue  of  a  writ  of  subpoena,  to 
you  directed  and  herewith  shown,  you 
are  commanded,  that  all  business  and 
excuses  being  laid  aside,  3-00  appear 
and  attend  in  your  i)roper  person,  be- 
fore   the    referees    appointed     by     the 

court,    at    (here     name     the 

place),  on  the day  of 

at o'clock     in     the 

noon,  to  testify  and  give  evidence,  in  a 
certain  cause  now  iiemling  in  the  said 
supreme  court,  then  and  there  to  be 
tried,  between  A.  B.,  plaintiff,  and  C.  D., 
defendant,  in  a  plea  of  (trespass  on 
the  case)  on  the  part  (»f  the  (defend- 
ant). And  for  a  failure  to  attend,  you 
will  be  deemed  guilty  of  a  contempt  of 
court,  and  lialile  to  pav  all  loss  and 
damages  sustained  thereby  to  the  party 

aggrieved,  and   forfeit dollari 

in    addition    thereto. 

Dated  the  dnv  of  . 

IS . 

B\-    the   court. 
To    I.    .1.  <;.    II..    attornev. 

Bi:rr.   \],p.   482^   8}>8.1. 

SUBROGATION. 

I.  Complaint  by  Fire  Insurance  Com- 

pany To  Bo  Subrogated,    M7:i 

II.  Complaint  by  Vendor  of  Land  Sub- 

ject to  Mortgage,  1 1  *^f> 

III.  Complaint   by    Purchaser    Wlicro 
Foreclosure  W.a.s  Sot  Aside,    11  si 

I.     Complaint  by  Fire   Insurance  Com- 
pany   To    Bo    Subrogated    to    In 
surer "b  RightH,   by  Statute. 
"Plaintiff    alleges    that     the     T.     A. 
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Millor  Lumber  (  oiniiaiiv  is  and  at  all 
times  herein  stated  was  a  eorj)oratioii 
duly  or^janized  and  existing  Ity  law. 
That  i>iaintiff  Lumbermen's  Slutual  In- 
surance Company  is,  and  at  all  times 
herein  stated  was,  a  corporation  duly 
organized  and  existing  by  virtue  of 
the  laws  of  the  State  of  Illinois  and 
engaged  in  the  business  of  insuring 
property  owners  against  loss  or  dam- 
age by  fire.  That  defendant,  Kansas 
City,  Fort  Scott  and  Memphis  Kailroad 
Company,  is,  and  at  all  times  herein- 
after stated  was,  a  corporation,  and 
was  engaged  in  operating  a  railroad 
through  the  town  of  Ash  Grove,  in  the 
State  of  Missouri,  and  was  using  and 
operating  thereon  steam  engines  and 
locomotives. 

"That  at  the  time  of  the  issuing  of 
the  policy  of  insurance,  hereinafter 
mentioned,  and  on  the  6th  day  of  April, 
1S94,  the  T.  A.  Miller  Lumber  Com- 
pany was  the  owner  of  a  certain  stock 
of  lumber,  lath,  shingles,  sash,  doors 
and  other  stock  such  as  is  usually  kept 
for  sale  in  country  lumber  yards,  also 
of  a  certain  brick  office  building  and 
certain  office  furniture  and  fixtures 
therein  contained,  and  also  of  certain 
lumber  sheds,  all  situated  on  lots  2, 
3,  4,  5,  in  Brok  and  Ralph  Watkin  's 
Railroad  Addition  to  the  town  of  Ash 
Grove,  Missouri.  That  on  the  13th  day 
of  December,  1893,  in  consideration  of 
a  certain  premium  to  it  paid  by  said 
T.  A.  Miller  Lumber  Company,  the 
Lumbermen's  Mutual  Insurance  Com- 
pany issued  to  said  T.  A.  Miller  Lum- 
ber Company  a  certain  policy  of  in- 
surance, insuring  it  against  loss  or 
damage  by  fire  to  the  property  herein- 
before specified,  for  the  period  of  one 
year  from  said  date,  to  the  amounts 
and  as  follows:  $2,000  on  said  described 
stock  of  lumber;  $250  on  said  described 
brick  office  building  and  the  furniture 
and  fixtures  therein  contained,  and  $250 
on   said   described   lumber   sheds. 

"That  on  the  6th  day  of  April,  1893, 
and  while  said  policy  of  insurance  was 
in  full  force  and  effect,  the  said  stock 
of  lumber,  laths,  shingles,  sash,  doors 
and  other  stock  in  trade,  being  of  the 
reasonable  cash  value  of  $2,517.24,  was 
wholly  destro3'ed  by  fire,  and  said  brick 
office  building  was  damaged  h>y  fire  to 
the  amount  of  $150,  and  said  lumber 
sheds,  being  at  the  time  of  the  rea- 
sonable cash  value  of  $395.60 
wholly  destroyed   by  fire. 


"Tliat  the  fire  which  destroyed  and 
ilamagfd  said  property  was  communi- 
cated thereto  by  a  locomotive  engine 
being  used  by  defendant  upon  its  said 
railroad. 

"That  by  reason  of  said  fire  said 
Lumbermen's  Mutual  Insurance  Com- 
l»any  became  liable  to  pay  to  said  T. 
A.  Miller  Lumber  Company  the  sum 
of  $2,400,  and  by  virtue  of  tlie  terms 
of  said  policy  of  insurance,  which  sum 
said  Lumbermen's  Mutual  Insurance 
Company  has  long  since  paid.  That 
upon  the  payment  of  said  sum  the  said 
Lumbermen 's  Mutual  Insurance  Com- 
I)any  became  and  was  subrogated  to  all 
the  rights  of  the  said  T.  A.  Miller 
Lumber  Company  against  said  defend- 
ant for  the  recovery  of  said  sum  of 
money,  twenty-four  hundred  dollars,  by 
reason  of  the  destruction  of  said  prop- 
erty by  fire,  communicated  thereto  by 
a  locomotive  engine  of  defendant  as 
aforesaid. 

"That  by  reason  of  all  the  premises 
aforesaid,  an  action  has  accrued  to 
jilaintiff  against  defendant,  and  plain- 
tiff alleges  that  it  has  sustained  dam- 
ages in  the  sum  of  $3,013.42,  for  which 
it  asks  judgment,  and  for  costs."  Lum- 
bermen's M.  Ins,  Co.  V.  Kansas  Citv, 
etc.  R.  Co.,  149   Mo.  105,  50  S.   \V.  2sV 

n.     Substance  of  Complaint  for   Sub- 
rogation by  Vendor  of  Land  Sub- 
ject to  Mortgage,   Compelled  To 
Pay. 
"That,   on   the   20th   day   of   Septem- 
ber,  1861,   the   plaintiff  was   the  owner 
of    certain    lands     in     Ripley     county, 
which  are   described;   that  on  said  day 
he  executed  a  mortgage  of  the  same  to 
Stephen    C.    Prebble,    to    secure    a    cer- 
tain   indebtedness,     set     forth     in     the 
mortgage;    that    on    the    20th    day    of 
April,    1864,   the  plaintiff  and   his  wife 
sold  and  conveyed  said  lands  to  Henry 
H.    Wise,   who,    as   a   jiart    of   the    pur- 
chase money  therefor,  assumed  the  paj'- 
nient    of   said    indebtedness   set    out    in 
the  mortgage  to  Prebble,  which  agree- 
ment  was  set  forth   in   the  conveyance 
to    Wise;    that   said   Wise,   on   the   31st 
day    of    August,    1864,    sold    and    con- 
veyed    said     real     estate     to     Joshua 
Buchanan,    w'ho,    also,    as    a    part    of 
the  purchase  money,  agreed  to  pay  said 
indebtedness   secured   by   the   mortgage 
of    plaintiff    to    Prebble,    which     agree- 
ment   was    inserted    in    the    conveyance 
were  I  from  Wise  to  Buchanan;   that  Buchan- 
I  an,  on  the  15th  day  of  December,  1866, 
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sold  and  conveyed  said  real  estate  to 
James  M.  Risk,  the  appellant,  and  said 
Risk  agreed,  as  a  part  of  the  purchase 
money,  to  pay  off  and  satisfy  the  in- 
debtedness secured  by  said  mortgage, 
whicli  agreement  was  inserted  in  the 
conveyance  he  received  from  Buchanan. 
The  mortgage  and  the  several  convey- 
ances, containing  the  agreements  as 
above  averred,  are  made  exhibits. 

The  plaintiff  further  avers  that,  on 
the  6th  day  of  October,  1S75.  Prebble, 
the  mortgagee,  recovered  judgment 
against  the  plaintiff,  in  the  Jennings 
circuit  court,  for  eighty-three  dollars 
and  seventy  cents,  which  was  a  part 
of  the  indebtedness  secured  by  the 
mortgage;  tliat  the  plaintiff,  on  the 
26th  day  of  May,  1876,  paid  said  .judg- 
ment and  the  costs  thereon,  which 
amounts  are  still  due  and  unpaid. 
Prayer  to  be  subrogated  to  the  rights 
of  Prebble  under  the  mortgage,  and 
for  judgment  and  decree  of  foreclos- 
ure," etc.  Risk  v.  Hoffman,  69  Ind. 
137. 

III.  Substance  of  Complaint  for  Sub- 
rogation by  Purchaser,  Where 
Previous  Foreclosure  Was  Set 
Aside. 
John  Radley.  in  1839,  being  seized  of 
the  land  in  question,  mortgaged  it  to 
.Fesse  L.  Holman,  school  commissioner, 
to  secure  the  payment  of  one  hundred 
dollars,  borrowed  from  the  school  fund, 
with  interest.  In  default  of  paynienl. 
the  school  commissioner,  in  1842,  sold 
the  land  at  public  sale,  to  pay  the  debt. 
James  Muir  became  the  purcliaser  of 
the  land  at  this  sale.  In  1848,  Muir 
sold  and  conveyed  the  land  to  John 
Mullen,  with  covenants  of  warranty. 
Mullen  took  possession  of  the  land  and 
made  lasting  and  valuable  improve- 
ments thereon.  In  1802,  the  heirs  of 
James  Radley,  who  had  flifd  in  the  nif.in- 
time.  brought  suit  against  Mullen  to 
obtain  possession  of  thf  land.  In  this 
suit  the  sale  marie  by  Holman  to  Jarnes 
Muir  was  declarcfl  void  for  want  ot 
proper  notice,  and,  in  1864,  the  Rad- 
ley heirs  recovered  judgment  and  oh- 
tainerl  possession  of  the  land  against 
Mullen,  who  then  sued  the  aiPi)p!lantH 
as  heirs  at  law  of  James  Muir  on  the 
covenants  of  warranty  in  the  deed  of 
James  Muir  to  him,  and  recovered  judg- 
ment  against  them,  which  they  paid. 
Tho  Radlfv  heirs  then  convnyod  the 
land  to  Jnhn  O.  BorkHhire,  and  Berk- 
shire  to  George   W.   Hunter,   who  now 


claims  to  be  the  owner,  of  all  of  which 
proceedings  Berkshire  and  Hunter  had 
notice.     Muir  v.  Berkshire,  52  Ind.  149. 


SUBSCRIPTIONS. 

CROSS-REFERENCES: 
Bonds : 

Complaint    on    Bond    for   Acconnting 
of  Subscription  Agent. 
Corporations  : 

Complaint   by  Corporation   on  Stock 
Subscription  (a),  (b). 
Complaint,   on     Subscription     to    Public 
Object. 
(I.     For  averment  of  incorporations, 
see  Corporations.) 

II.  That  the  plaintiffs,  in  the  month 

of    ,    18 ,    were    erecting    a 

building  at  ,   for   the   purposee 

of   (an  academy). 

III.  That  the  defendants  and  others 
were  desirous  that  the  building  should 
be  completed,  and  requested  that  the 
plaintiffs  should  complete  the  same, 
and  for  the  purpose  of  enabling  the 
plaintiffs  to  do  so,  the  defendants  sub- 
scribed and  agreed  to  pay  the  plain- 
tiffs   the    sum    of   dollars,    in 

consideration  of  the  premises,  and  of 
the  like  subscription  and  agreement  of 
other  persons  (or,  in  consideration  of 
which   the   defendants   were   to   receive 

from   the   plaintiffs  shares   of 

the   capital   stock   of  the   plaintiffs). 

IV.  That  upon  the  faith  of  said  sub- 
scription, the  plaintiffs  i)roceeded  with 
the  erection  of  the  buihling,  and  ex- 
pended thereon  large  sums  of  money, 
and  incurred  large  liabilities,  and  have 
completed  said  building,  and  otherwise 
duly  performed  all  the  conditions  on 
their   part. 

V.  That  no  part  of  the  deff-ndants' 
subscription  has  be^Mi  paid  (except,  etc.) 
1    Abb.   P^Jrnls   322. 


SUBSTITUTION  OF  ATTORNEY. 

I.  Consent,  11 '=1 

II.  Order,   1 1  >^•J 

III.  Notice,   11^2 

I.     Con.scnt  to  Substitution  of  Another 
Attonicy. 
I    hereby    consent     that      I.      H..     of 
,  esquire,  be  Hiibstituled  in   mv 


place,  as  attorney  (and  roiinsel)  for 
the  dofcndant  in  the  above  entitled 
cause.      Datod.    etc. 

(i.    H..    attorney    for  deft. 
Burr.    A  pp.    74.    SMfia. 
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II.  Order  of  Substitutiou  of  Attorney 
Oa    reading   ami    filinj;;    a    consent    iii 

writing  signed  by  G.  II.,  esquire,  at- 
torney for  the  above  named  defend- 
ant, and  on  nfotion  of  J.  K.,  ordered, 
that  the  said  J.  1\.  be  substituted  in 
the  place  of  the  said  G.  H..  as  at- 
torney for  the  said  (defendant).  Hurr. 
App.   4-y2,   SS93a. 

III.  Notice  of  Substitution  of  Attor- 
ney. 

Sir — riease  to  take  notice,  that  a 
rule  has  this  day  been  entered,  in  the 
above  entitled  cause,  in  the  oflice  ot 
the   clerk   of  this   court   in   the   city   oi: 

,    that    I.    R.,    of \    be 

substituted   in   the   place    and    stead   of 
G.  H.  as  attorney  for  the  above  named 
(defendant).     Dated,  etc. 
Yours,  etc., 
I.   R..  atty.   for  deft. 

(Residence.) 
To  E.  F.,  esq.,  attv.  for  pltff. 
Burr.  App.  202.  §3913. 


SUCCESSIVE  SUITS. 

For  forms  of  former  adjudication,  see 
Bes  Judicata. 
SUBSTITUTION    OF    PAET1E«.-See 

Officers  ;   Parties. 
SUMMONS.— Bee  Process, 


SUNDAY  AND  HOLIDAYS. 

I.  Indictment  for  Keeping  Open  Shop 

on  Sunday,    1 1  s2 

II.  Indictment     for     Keeping     Open 

Grocery  on  Sunday,   11S2 

III.  Indictment  for  Working  on  Sun- 

day, 1 1  H-i 
rv.      Complaint    for    Keeping    Saloon 
Open,   11  82 

V.  Indictment  for  Keeping  Open  Room 

aiid  Selling  Liquor,   1 1  ^.'? 

VI.  Indictment  for  Selling  Liquor  on 

Sunday,    11  S3 
Vn.      Indictment    for     Keeping     Open 
Bowling  Alley  on  Saturday  Even- 
ing,  11^3 

CR0S8in;Ff:RENCE: 

INT0XIC,\TING    LIQI'ORS: 

Indictment,    Selling    Liquor    on    Sun- 
day. 

L     Indictment  for  Keeping  Open  Shop 
on  Sunday. 
"Did   keep   open    liis  shop,   thore   sit- 
uate,  for   a    long   timn,   to-wit,   for   the 
space  of  one   hour,  for  the  purpose  ol 


doing  labor,  business  or  work  (Iierein, 
namely,  selling  goods  and  merciiandise 
tluMcin  on  said  Lord's  day,  as  afore- 
said, the  same  not  being  works  of 
necessity  or  charity,  against  the  peace 
of  said  commonwealth,  and  the  form 
of  tlic  statute  in  such  case  made  and 
provided."  Com.  r.  Lynch,  8  Gray 
(Mass.)    384. 

II.  Indictment     for     Keeping     Open 
Grocery  on  Sunday. 

"The  indictment  charged  tliat  tlio 
defendant,  on,  etc.,  at,  etc.,  did  then 
and  there  unlawfully  keep  open  a  gro- 
cery by  then  and  there  permitting  per- 
sons to  cuter  said  grocery  and  then 
and  there  to  drink  intoxicating 
liquors."  State  v.  Crabtree,  27  Mo. 
232. 

III.  Indictment  for  Working  on  Sun- 

day. 

"William  Schmidt  swears  that  on 
the  13th  day  of  January,  A.  D.  1889, 
which  was  the  first  day  of  the  week, 
commonly  called  Sunday,  Marion  Saur- 
buugh,  who  was  at  that  time  a  person 
over  fourteen  years  of  age,  at  the  coun- 
ty of  Allen,  and  in  the  state  of  In- 
diana, was  tlien  and  there  found  un- 
lawfully at  common  labor,  and  engaged 
in  his  usual  avocation,  to-wit:  Selling 
and  delivering  merchandise  to  sundry 
persons,  and  waiting  on  customers;  and 
was  then  and  there  found  unlawfully  at 
common  labor,  and  following  his  usual 
avocation  on  Sunday,  said  common  labor 
and  usual  avocation  not  being  then  and 
there  a  work  of  charity  or  necessity; 
and  the  said  Marion  Saurbaugh  not  be- 
ing then  and  there  a  person  who  con- 
scientiously observed  the  seventh  day 
of  the  week  as  the  Sabbath,  nor  a 
traveler,  nor  a  family  removing,  nor 
a  keeper  of  a  toll  bridge,  toll  gate, 
or  ferryman,  acting  as  such."  State 
r.  Saurbaugh,  122  Ind.  208,  23  N.  E. 
720. 

IV.  Complaint  for  Keeping  Open  Sa- 

loon on  Sunday. 
"State    of    Micliigan,    Wayne    County, 

city  of  Detroit,  ss.     In  the  recorder's 

court. 

"Peter  Graham,  being  first  duly 
sworn,  makes  complaint  and  says,  that 
at  the  city  of  Detroit  aforesaid,  on 
Sunday,  the  first  day  of  September, 
.\.  D.  one  thousand  eight  hundred  and 
sixty-seven,  and  within  the  corporate 
limits  of  said  city,  one  James  Lynch, 
keeper    of    saloon    bearing    street    num- 
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ber  4  "Woodward  avenue,  did  then  and 
there  unlawfully  and  wilfully  keep  his 
saloon  open  before  the  hour  of  two 
o'clock  in  the  afternoon,  to  the  evil 
example  of  all  others  in  the  like  case 
offending,  and  contrary  to  the  ordi- 
nances of  said  city,  in  such  case  made 
and  pro\'ided:  Sec.  1  of  an  ordinance 
relative  to  quiet  and  good  order. 

(Signed)    "Peter   Graham." 
L\Tich  V.  People.   16  Mich.  472. 

V.  Indictment  for  Keeping  Open  Kooin 

on  Sunday  and  Selling  Liquor. 
For  that  on  the  twelfth  day  ot 
January,  1S73.  being  the  first  day  of 
the  week  commonly  called  Sunday,  they 
did,  unlawfully  and  wilfully,  keep  open 
for  a  long  time,  certain  rooms,  gen- 
erally known  as  the  Overland  Ex- 
change, situated  in  Boise  city,  Ada 
county.  Idaho  territory,  in  which  said 
Overland  Exchange  intoxicating  liquors, 
lager  beer,  and  ale  were  then  and  there 
kept  for  sale  at  retail,  in  violation 
of  the  third  section  of  the  act  en- 
titled an  act  to  provide  for  the  better 
observance  of  the  Sabbath  day,  ap- 
proved January  8,  1873,  contrary  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  ot 
the  United  States  and  of  the  territory 
of  Idaho.  People  v.  Griffin,  1  Idaho 
476. 

VI.  Indictment  for  Selling  Liquor  on 

Sunday. 
It  was  charged  in  the  indictment  that 
"C.  Thon,  within  twelve  months  last 
past,  in  the  ^ear  one  thousand  eight 
hundred  and  seventy-eight,  at  the  said 
city  and  witliin  tlie  jurisdiction  of  the 
state  hustings  court  of  the  city  of 
Richmond,  in  the  bar  room  of  him,  tho 
said  C.  Thon,  there  situate,  between 
twelve  o'clock  on  Saturday  night  of  the 
week  and  sunrise  of  the  succeeding 
Monday  morning,  unlawfully  did  sell 
intoxicating  drinks,  against  tlie  pi'.ice 
and  fliiinitj'  of  the  commonwealth  of 
Virginia."  Thuu  r.  Tom.,  ?,]  Gratt. 
(Va.)    8s7. 

VII.  Indictment  for  Keeping  Open 
Bowling  Alley  on  Saturday  Even- 
ing. 

"With  force  and  arms,  was  the  keep- 
er for  the  lime  lieing  of  a  cfrfain 
bowling  alley  there  sifnalf,  and  being 
the  kpcper  of  said  alley  "o  as  aforesaid, 
did  there  and  then  snfTrr  and  prrmit 
certain  persons  to  said  complainant  un- 


known, to  play  at  and  in  the  said 
bowling  alley  after  the  hour  of  six 
o'clock  in  the  afternoon  of  said  four- 
teenth day  of  July,  the  same  being 
Saturday,  against  the  peace  of  said 
commonwealth,  and  the  form  of  the 
statutes  in  such  cases  made  and  pro- 
vided." Com.  r.  Colton,  8  Grav 
(Mass.)   488. 


SUPPLEMENTAL  PLEADING. 

I.  Bills,   11S4 

A.  To  Eestrain  Action   ut    I.air,   \\s4 

B.  Kjrtensiou   of  Patent,    1184 

II.  Decrees,  1185 

A.  To  Cany  on  Proceedings,   1185 

B.  To  Carry  on  Suit  Against  Assifinee 

of  Bankrupt,  1185 

C.  To   Carry   on    Proceedings  on   BUI 

in  Nature  of  Revivor,  1185 

III.  Obtaining  Leave  (Code),  lisii 

A.  A/Jidaiit    To  File  Complaint,    11  s6 

B.  Affidavit   To  File  A'nsu-er,  1186 

C.  Notice  of  Motion,  1186 

D.  Order  for   Leave    To    file    Com- 

plaint, 1186 

E.  Order  for  Leave  To  Make  Plead- 

in  f;,  1186 

rv.     Complaints,   lls6 

\.     In    Creditor's   Suit    To   Set    Aside 
Assignment,  1186 

B.  In    Action    To   Enjoin    Continuintj 

of  Trade,  1187 

C.  Alienation   of    Ignorance,    Mailers 

Before   Suit,    118S 

CKOSS-K  KFER  EN(  'ES : 
Bills  ok  ]{evik\v: 

Supplemental    Bill    in    Nature    of    Bill 
of   Review. 
Dkmikrkr: 

Demurrer  to  Bill  of  Review  and  Sup- 
plemental   Bill. 
Emlvk.st   Domain: 

Supplemental    .Answer    in    ('oinlemna- 
ti(/ii    Proceedings. 
I'LKA  i.v   KgriTY: 

I'lea    to    Supplemental    Bill,    Miitlers 
Well    Known   at    Filing   nf   Originnl 
Bill. 
Rklkahe: 

Supplemental   Answer  nf  RelrnF«e  and 
Discharge  Since   Lnnf    ("r>nlin<iancr, 
Rk.vivor: 

Bill     of     Revivor     iui<l     Supplement; 
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in^nth    of    PlnintiflT   and     Birth     ot 
Hoir  of  Dofondaiit; 
Notioo   of   "Nrdtioii    To   "Rovivo,   or   To 

SiM-vo    SuppliMiitMital    Complaint. 

I.     BiUs. 

A.  Supplemcntdl  Bill  To  Ecstraiii 
Action  ot  Law. 

Humbly  complainin{!f.  sliowpth  unto 
your  honors  your  orator  J.  K.,  of,  ftc, 

that  in  or  as  of term  , 

your  orator  exhibited  his  original  bill 
of  complaint  in  this  honorable  court 
against  H.  B.  S.,  and  which  said  bill 
has  been  amended  by  order  of  this  hon- 
orable court,  thereby  praying  that  the 
said  defendant  might  be  decreed  spe- 
cifically to  perform  his  agreement  with 
your  orator,  touching  the  lease  of  the 
farm  and  premises  in  the  said  bill  men- 
tioned, and  to  grant  your  orator  a  leas© 
thereof  for  years,  commenc- 
ing from   the   expiration   of  his   former 

lease,  at  the  yearly  rent  of  $ -, 

your  orator  being  ready  and  willing 
to  do  and  perform  everything  on  his 
part  required  to  be  done  and  performed 
in  pursuance  of  the  said  agreement. 
And  your  orator  further  showeth  that 
the  said  defendant  appeared  and  put 
in  his  answer  to  the  said  original  bill; 
as  by  the  said  bill  and  answer  now  re- 
maining as  of  record  in  this  honorable 
court,  reference  being  thereto  had,  will 
appear.  And  your  orator  further  show- 
eth, by  way  of  supplement,  that  since 
the  filing  of  the  said  original  bill  the 
said  defendant  has  caused  an  action  of 
ejectment  to  be  commenced  in  the 
court  ,  for  the  pur- 
pose of  turning  your  orator  out  of 
possession  of  the  said  farm  and  prem- 
ises, and  the  said  action  is  still  de- 
pending in  the  said  court.  And  your 
orator  being  advised  that  the  said  de- 
fendant cannot  support  such  action, 
and  that  your  orator  is  entitled  to  a 
specific  performance  of  the  said  agree- 
ment as  prayed  by  his  said  amended 
bill,  ho  has  by  himself  and  his  agents 
several  times  applied  to  and  requested 
the  said  defendant  to  desist  from  pro- 
ceeding in  the  said  action,  and  he  was 
in  hopes  that  he  would  have  complied 
with  such  fair  and  reasonable  requests, 
as  in  justice  and  equity  he  ought  to 
have  done.  But  now  so  it  is,  etc..  the 
said  H.  B.  S.  refuses,  etc.,  and  insists 
upon  proceeding  in  his  said  action,  and 
to  turn  your  orator  out  of  possession  of 
the   said    farm    and   lands,   to   the    mani- 


fest wrong  and  injury  of  your  orator 
in  the  premises.  To  the  end,  there- 
fore, etc. 

And  that  the  said  defendant  may  bo 
restrained  by  the  injunction  of  this 
honorable  court  from  proceeding  in  the 
said  action,  and  from  commencing  any 
other  action  or  proceeding  at  law  for 
the  purpose  of  turning  your  orator  out 
of  possession  of  the  said  farm  and 
lands.  May  it  please,  etc.  (Pray  sub- 
poena and  injunction  against  IT.  B.  S.) 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2085. 

B.  Supplemental  Bill,  Extension  of 
Patent. 

E.  H.,  Jr.,  of  B.,  in  the  state  of 
N.  Y.,  and  a  citizen  of  the  state  of 
N.  Y.,  brings  his  sujjplemental  bill 
against  C.  W.  W.,  of  said  Massachu- 
setts. 

And  thereupon  your  orator  complains 
and  says,  that  he  filed  his  original  bill 
against  the  defendants  in  this  court, 
August  9th,  1859,  wherein  he  prayed  for 
a  discovery,  account,  payment  of  profits, 
and  an  injunction  to  restrain  the  said 
defendants  from  infringing  your  ora- 
tor's patent,  granted  to  him  by  the 
United  States  of  America,  for  improve- 
ment in  sewing  machines,  dated  Septem- 
ber inth,  1846,  and  for  other  relief,  as 
stated    in    his   said    original   bill. 

And  your  orator  further  shows,  that 
since  tlie  filing  of  his  said  original  bill, 
namely,  on  the  eighth  day  of  September, 
in  the  year  eighteen  hundred  and  sixty, 
upon  the  application  of  your  orator, 
and  after  due  proceedings  had  in  all 
respects  as  required  by  law,  the  com- 
missioner of  patents  granted  the  ex- 
tension of  said  patent  for  the  term  of 
seven  years  from  and  after  the  expira- 
tion of  the  first  term  thereof,  viz.:  the 
tenth  day  of  September,  1860,  and  made 
a  certificate  of  such  extension  thereon, 
and  entered  the  same  on  record  in  the 
patent  office  in  due  form  of  law;  and 
thereupon  the  said  patent  was  re- 
newed and  extended,  and  now  has  the 
same  effect  in  law  as  though  it  had 
been  originally  granted  for  the  term 
of  twenty-one  years,  as  in  and  by  said 
certificate  or  a  certified  copy  thereof 
here  in  court  to  be  produced,  will  more 
^ully  appear.  Yet  the  said  defendant, 
well"  knowing  the  premises,  but  con- 
triving how  to  injure  your  orator,  and 
without  his  consent  or  allowance,  and 
without    right   and   in   violatioQ   of  said 
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letters  patent  and  your  orator 's  exclusive  , 
rights,  secured  to  him  as  aforesaid, 
from  September  1st,  1857,  has  made, 
used,  or  vended,  and  still  does  make, 
use,  or  vend  to  others  to  be  used  in 
said  district  and  in  other  parts  of  the 
United  States,  a  large  number  of  sew- 
ing machines,  but  how  many  your  orator 
cannot  state,  but  prays  that  the  de- 
fendant may  discover  and  set  forth, 
each  embracing  substantially  the  im- 
provement in  sewing  machines,  or  a 
material  part  thereof,  patented  by  your 
orator  as  aforesaid,  and  thereby  the 
said  defendant  has  infringed,  and  still 
does  infringe,  and  cause  your  orator 
to  fear  that  in  the  future  he  will  in- 
fringe upon  the  exclusive  rights  and 
privileges  intended  to  be  secured  to 
your  orator  in  and  by  his  said  letters 
patent. 

To  the  end,  therefore,  that  the  said 
defendant  may,  if  he  can,  show  why 
your  orator  should  not  have  the  relief 
herein  and  in  his  said  original  bill 
prayed;  and  may,  under  oath  and  ac- 
cording to  his  best  and  utmost  knowl- 
edge, remembrance,  information,  or  be- 
lief, full,  true,  direct,  and  perfect  an- 
swer make  to  all  and  singular  the 
premises,  and  more  especially,  may  an- 
swer, discover,  and  set  forth,  whether 
during  any  and  wliat  period  of  time 
since  September  1st,  1857,  and  wliero 
he  has  made,  used,  or  vended  to  other>^ 
to  be  used;  for  any  and  what  con- 
sideration, if  any,  and  how  many  sew- 
ing machines;  and  whetlier  or  not  the 
same  embraced  the  said  improvement  in 
sewing  machines,  or  any  substantial 
part  thereof,  jiatented  to  your  oratf)r 
as  aforesaid,  or  how  the  same  differed 
from  your  orator's  said  patent,  if  at 
all. 

And  that  the  said  defendant  may  an- 
swer the  premises,  and  may  be  decreed 
to  account  for  and  ]iay  over  to  your 
orator  all  gains  and  profits  realized  from 
his  unlawful  making,  using,  or  vending 
of  sewing  machines,  embracing  said  im- 
provement patented  to  and  \ested  in 
your  orator  as  aforesaiil;  and  may  be 
restrained,  by  an  injunction  to  be  is- 
sued out  of  this  honorable  court,  or  by 
one  of  your  honors,  according  to  law 
in  such  case  provided,  from  making, 
using,  or  vending  any  sewing  machines 
embracing  said  improvement,  or  any 
substantial  part  thereof,  patented  to 
your  orator  as  aforesaid,  and  that  the 
infringing  machines,  now  in   possession 


or  under  the  control  of  the  defendant, 
maj'  be  delivered  up  to  your  orator 
or  be  destroyed;  and  for  such  further 
and  other  relief  in  the  premises  as  the 
nature  of  the  case  may  require,  and 
to  your  honors  may  seem  meet.  May 
it  please  your  honors,  etc.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2079. 

n.    Decrees. 

A.  Duree   To  Carry  on  Proceedings. 
It    is    ordered    that    the    decree     (or 

order),  dated,  etc.,  made  in  the  original 
suit,  wherein  A.  was  plaintitV,  and 
C.  and  D.  were  defendants,  be  carried 
into  execution,  and  the  accounts  and 
inquiries,  and  several  other  matters 
thereby  directed  (and  the  several  pro- 
ceedings thereunder),  be  carried  on  and 
prosecuted  between  the  parties  to  this 
suit,  in  like  manner  as  thereby  directed 
between  the  parties  to  the  said  original 
cause;  and  it  is  ordered  that  tlie  further 
consideration  of  this  cause  be  adjourned, 
in  like  manner  as  the  further  con- 
sideration of  the  said  original  cause  wag 
adjourned  by  the  said  decree  (or  order). 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2352. 

B.  Order   To  Carry  on   Suit   Afiainst 

Assiflnccs    of    Bankrupt    or    In- 

solvent  Defendant. 
It  is  ordered  that  this  suit  be  carried 
on  and  prosecuted  by  the  plaintiff 
against  the  said  ^^.,  etc.,  as  such  as- 
signees as  aforesaid,  as  if  the  said  de- 
fendant had  not  become  bankru|)t,  etc.. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  eil.) 
2352;  2  Seton  Dec.  (Rng.  ed.  1S62) 
1 1 65. 

C.  Decree    To    Carry   on    Proceedintjit 

on  Supplemenitil  liill,  Nattrre  of 
Bill  of  Uerivnr.  Orxtpnal  Decree 
Made  After  Suit  Abated. 
This  court  doth  declare  thai  the  jilnin- 
tiffs  are  entitled  to  have  the  benefit 
of  the  proi-eeilingH  which  hnve  been  liail 
in  the  original  suit  of  II.  r.  I'.,  and 
others,  under  the  decree  made  in  lliat 
suit,  dated,  etc.,  against  the  defendunlr* 
in  tliis  suit,  who  are  the  executors  "f 
K..  named  as  a  defendant  in  the  orig- 
inal suit,  who  died  previously  fo  the 
date  of  the  said  decree.  n«  if  previounly 
to  stirh  decree  (a  bill  had  been  filed 
against  the  executors  of  the  f>nid  H., 
and)  an  order  to  revive  the  "aid  suit 
had  been  duly  obtained;  and  doth  de 
rree  that  the  xMi<l  •.nit  and  )tri>ceed 
ing"  be  carried  on  accordingly;  and  ad- 
journ   further    consideration,     etc..     in 
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like  manner  as,  etc.  3  Dan.  Ch.  I'L 
A;  Pr.  (Perkins*  ed.)  235:2;  2  Seton  Dec. 
(Kng.  0.1.  lSt)2)    117."). 

III.     Obtaiuing  Leave  (Code). 

A.     AfiuUmt    for  Lunc   To   Fiif   Sitp- 
pU'intiital  CoinpUiiiit. 

A.  B.,  being  duly  sworn,  says: 

L  That  be  is  the  i>laintiir  above 
named;  tliat  this  ai'tion  was  coninienced 
in  this  eourt  by  tlie  service  of  a  sum- 
mons and  complaint  on  the ilay 

of  ,  16 ;  that  the  action  is 

brought  for  the  purpose  of  (state 
briefly  the  object  of  the  suit,  as,  the 
foreclosure  of  a  certain  mortgage,  par- 
ticularly described  in  the  conijilaiut 
herein);  that  issue  has  been  joined 
herein,  and  the  cause  is  now  upon  the 
calendar   of    this    court,    awaiting    trial. 

11.  Deponent  further  says  that  he 
has  read  the  annexed  draft  of  the  pro- 
posed supplemental  complaint,  and  the 
facts  therein  stated  are  true,  to  the 
best  of  deponent's  knowledge  and  be- 
lief. That  said  facts  did  not  occur  (or. 
did  not  come  to  the  knowledge  of  this 
deponent,  nor  had  he  any  information 
thereof)  until  after  the  service  of  the 
original  complaint  herein.  2  Abb. 
Forms  202. 

B.  Affidavit  on   Application   To   File 

Supplemental  Answer. 
Y.  Z.,  defendant  above  named,  being 
duly  sworn,  says: 

I.  That  this  action  was  commenced 

on     the     day     of     , 

18 ;  that  issue  was  joined  therein  by 

the  service  of  this  defendant's  answer 

on     the     day     of     , 

18 ,    and    this    cause    is    now    upon 

the  calendar  of  this  court,  awaiting 
trial. 

II.  Deponent  further  says,  that  this 
action  is  brought  upon  a  promissory 
note  alleged  to  have  been  made  by  him, 
and  to  be  held  and  owned  by  tlie  plain- 
tiff.     That    since    the    joining     of     the 

issue,    viz.,    on    the    day     of 

,    18 ,    this   defendant    paid 


to  the  plaintiff  the  sum  of 
dollars  in  full  payment  of  the  note  men- 
tioned in  the  complaint,  and  of  the 
costs,  up  to  that  dav,  accrued  herein. 
2  Abb.  Forms  204. 

C.     Notice    of   Motion    for    Leave    To 
File  Supplemental  Complaint, 

Please  take  notice,  that  upon  the 
affidavit  (and  copy  of  supplemental 
complaint)  herewith  served,  and  upon 
all  the  proceedings  in  this  action,  the 


undersigned   will   move  the  court,  at  a 

special    term    to    be    hehl    at    , 

on   the day  of  ,  etc., 

for  leave  to  lile  and  serve  such  sup- 
plemental complaint  in  this  action  (or, 
to  serve  a  supplemental  complaint  set- 
ting up  the  matters  contained  in  the 
annexed  aflidavit);  or  for  such  other 
relief  as  may  be  just.  2  Abb.  Forms 
201. 

D.  Order  on  Motion  for  Leave  To 
File  Supplemental  Complaint. 

On  reading  and  filing  (describe  mo- 
tion papers);  and  on  motion  of  Q.  R., 
for  the  plaintiff,  and  after  hearing  S. 
T.  (or  no  one  appearing)  in  opposi- 
tion: 

Ordered,  that  the  plaintiff  have  leave 

to    serve,    within    days    after 

this  date,  a  copy  of  the  supplemental 
complaint  filed  upon  this  motion,  on 
payment  to  the  (defendant)  of  ' 

dollars  costs.     2  Abb.  Forms  204. 

F.  Order  for  Leave  To  Make  Sup- 
plemental Pleading. 

(Kecitals  as  in   111,  D.) 

Ordered,  that  the  defendant  (or, 
plaintiff)  be  allowed  to  make  a  supple- 
mental answer  (or,  complaint)  herein, 
sotting  up  payment  of  the  note  in  suit 
(or,  as  proposed  by  him);  such  answer 
(or  complaint)  to  be  served  upon  the 
attorney  for  the  plaintiff  (or  defend- 
ant)   within    days    from    the 

entry  of  this  order   (the  issue  to  stand 

as    of    the    day    of    , 

).     2  Abb.  Forms  206. 

Complaints. 
Supplemental   Complaint  in  Cred- 
itor's Suit  To  Set  Aside  Assign- 
ment. 

(Title  of  the  cause,  naming  among 
the  defendants  the  assignees  now  joined 
as  parties.) 

The  plaintiff,  by  way  of  supplement 
to  their  original  complaint,  and  on  be- 
half of  themselves,  and  all  other  cred- 
itors of  M.  N.  &  Co.,  entitled  under 
the  original  complaint  to  come  in,  and 
who  may  come  in  and  contribute  to 
the  expenses  of  this  suit,  complain  and 
allege: 

First.     That  on   the  day  of 

,  18 ,  they  commenced  their 

action  in  this  court  against  the  de- 
fendants (naming  the  debtors)  by  the 
service  of  a  summons  and  copy  of  com- 
plaint, to  which  complaint  the  plain- 
tiff's refer  as  if  the  same  were  herein 
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repeated,  and  as  part  of  this  supple- 
mental complaint. 

Second.  That  an  injunction  was 
granted,  pursuant  to  the  said  complaint, 
restraining  the  said  defendants  from 
making  any  assignment  or  disposition 
of  thp   property   owned  by  the   firm   of 

M.  X.  &  Co.  in  the  month  of , 

18 -,   or  the  procepds  thereof.     That 

at  the  time  of  service  of  the  said  sum- 
mons and  complaint,  the  said  injunction 
was  duly  served  on  all  the  said  de- 
fendants. 

Third.  That  after  the  service  of  the 
said  injunction,  the  said  defendants,  in 
violation  thereof,  executed  an  assign- 
ment to  the  present  defendants  (nam- 
ing assignees)  of  all  the  property  of 
the  firm  of  M.  X.  &.  Co.,  including  a 
large  amount  of  property  owned  by  the 

said    firm    in    the    month    of    , 

18 ,  and  a  large  amount  of  the  pro- 
ceeds of  other  property  also  belong- 
ing to  the  said  firm  in  the  said  month. 

Fourth.  That,  as  the  plaintiffs  are 
informed  and  believe,  the  said  (as- 
signees) had  notice  of  this  action  and 
of  the  said  injunction  at  the  time  of 
the  execution  and  delivery  of  the  said 
assignment. 

Fifth.  That,  as  the  plaintiO's  are  in- 
formed and  believe,  the  said  assign- 
ment was  upon  some  trust  for  the  pay- 
ment of  creditors  of  the  said  firm,  with 
certain  preferences  to  a  large  amount 
to  a  part  of  their  creditors,  not  includ- 
ing the  plaintiffs,  and  in  violation  of 
the  agreement  alleged  in  the  said  orig- 
inal complaint;  and  the  property  thus 
assigned  is  not  sufficient  to  pay  the 
debts  which  the  said  firm  owed  in  said 
month  of last,  and  still  re- 
maining tinpaid. 

Sixth.  That  the  said  (debtors)  have 
recently,  in  the  most  public  manner, 
stated   that   they  owed,  at  the   time   of 

their    failure     in last,    three 

million  dollars,  two  millions  of  whicli 
they  claim  to  have  satisfied;  thev  also 
as  openly  state  their  losses  in  dispos- 
ing of  a  portion  of  tliejr  stock  of  gonda, 
and  their  store  expenses,  and  exfienses 
in  making  collections,  at  six  hundred 
thousand    dollars    since   their   failure    in 

last,  and  the  plaintiffs  believe 

and  insist  that  there  has  b^en  an  un- 
warrantable sacrifice  of  tln-ir  best  as- 
sets. 

Seventh.  That,  as  tlie  [.liiiiit iff"  are 
informed  and  believe,  the  i^nid  firm,  and 
all    the    members     thereof,     were,     in 


last,   when   they   obtained   the 

extension  mentioned  in  the  original 
complaint,  and  have  ever  since  been, 
largely   insolvent. 

Eighth.  That  it  was  a  condition  of 
the  said  extension  that  all  the  creditors 
of  the  said  firm  should  come  into  it, 
and  the  extension  given  by  the  plain- 
tiffs was  upon  that  condition;  but  in 
fact  only  about  one-third  of  the  cred- 
itors did  come  into  it,  and  tliis  fact 
was  concealed  from  the  plaiufifTs;  tliey 
received  the  extended  notes  on  the 
faith  of  the  extension  having  been 
agreed  to  by  all  the  creditors. 

Xinth.  That  if  the  said  assignment 
is  carried  into  effect,  the  plaintiffs  will 
receive  as  tlieir  dividend  not  more  than 
fiftv  per  cent,  of  tlieir  demands,  as  tliey 
are  informed  and  believe.  Tlie  said 
(assignees)  are  not  of  sufficient  pecun- 
iary resjionsibility  or  business  experi- 
ence to  be  intrusted  with  so  large  an 
amount  of  propertv;  the  said  O.  P. 
was  formerly  a  clerk~~of  the  said  M.  N. 
\-  Co.,  and  the  said  Q.  X.  is  a  son  of 
^r.  X.,  and.  as  the  plaintiffs  believe, 
will  be  entirely  under  the  control  and 
direction  of  said  ^f.  X.,  and  the  said 
assignment  is  merely  a  cover  to  enable 
the  raid  >r.  X.  to  keep  the  property  in 
his  own   possession. 

Wherefore,  the  ]daintiffs  demand 
judgment  as  in  the  original  comidaint 
demanded,  and  that  the  said  assign- 
iiient  be  set  aside,  that  (he  property 
assigned  be  delivered  tr>  a  reci'iver.  and 
dislributed  e(iu:illy  among  all  the  cred- 
itors of  ^^.  X.  &  Co..  who  were  such 
\x\  last;  and  that  in  the  mean- 
time the  defendants  bo  restraiiu'd  by 
ill  junction  from  disposing  of  anv  of  the 
said  assigned  propertv.  1  Abb.  Formu 
177. 

B.  Sitpplont  iitdl  Cnmplainl  in  .fifiV)« 
Tn  V.ti'toiu  J'iohilion  of  A<irrr- 
incut    .\i>(     To    Cnnlinnr    Trade. 

The  plninfiff,  for  a  sup[ilemental  com- 
plaint  lierein,  alleges: 

T.  That,  immiMlintely  after  the  mm- 
nienceiiient  of  this  action  by  the  vervicp 
of  the  summonn  and  coniplnint  upon 
the  d.'fendant  Y.  Z..  ho.  the  »«nid  do- 
fendnnt,  anticipating  (he  service  of  nn 
injunction  ujion  him  to  ^tav  (lie  pro- 
ceedings com|)Iained  of  in  the  oriKinal 
complaint,  made  n  prelcndnd  (rnn'.fiT 
of  hi"  btisine««  to  one  \V.  /,.  in  wlu>«c 
name  the  dffendant  hn«  ever  xinre  rnr 
ried   on   a   lithogrnphic   bn«ine«<i   .it    Vo. 
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street,    in    the    city 
of  New  York. 

II.  That  the  said  W.  Z.,  is  .1  roofer 
by  trade,  liaviiig  a  ])laep  of  biif^iness  at 

,   in ,   and   is   entirely 

unaequainted  with  the  business  of 
lithography;  that  he  is  a  brotlier  of  the 
defend.int,  and  allows  his  name  to  be 
wsed  as  an  aceommodation  to  the  de- 
fendant, at  the  request  of  the  latter, 
and  does  not  in  reality  carry  on  the 
said  business  of  lithography  at  all. 

TIT.  Tliat  the  defendant  openly  super- 
intends the  lithograpliic  business  so  pre- 
tended to  be  carried  on  by  W.  Z.,  that 
he  takes  all  the  orders,  makes  all  the 
estimates,  directs  the  workmen,  and 
collects  the  proceeds  of  the  business, 
and  does  in  fact  wholly  conduct  the 
same;  and  has  put  up  a  placard  an- 
noiincin*;  his  presence  there. 

TV.  That  the  stock,  including  presses, 
stones,  drawings,  and  all  the  other 
property  employed  in  the  condiict  of 
tho  said  lithographic  business,  with  the 
exception  of  a  very  few  articles  newly 
purciiascd,  consists  of  the  identical 
materials  which  were  apportioned  to  the 
defendant,  upon  the  dissolution  of  the 
late  firm  of  A.,  B.  &  Z.,  as  the  defend- 
ant's share  of  the  stock  of  the  sail 
firm. 

Y.  That  the  defendant  has  thus  con- 
tinued, under  the  pretended  proprietor- 
ship of  his  brother,  the  same  business 
in  the  same  building  in  which  he  was 
himself  carrying  on  business,  in  viola- 
tion of  the  agreement  mentioned  in 
the  original  complaint,  employing  the 
same  materials  and  the  same  workmen, 
in  the  execution  of  the  same  work,  includ- 
ing certain  orders  given  to  th-i  d.'^fcnd- 
ant  by  his  customers;  and  that  tlie'e 
is  no  apparent  change  in  the  conduct  of 
the  said  business,  further  than  in  the 
substitution  of  the  name  of  "AS'."  for 
that   of  "Y.  Z." 

YT.  That  this  pretended  change  of 
ownership  is  in  every  respect  fictitious, 
and  is  a  mere  fraud  and  trick,  concerted 
between  the  defendant  and  his  said 
brother,  for  the  purpose  of  defrauding 
the  plaintitf  and  evading  the  injunction 
of  this  court;  they  knowing  tliat  many 
customers  of  the  said  late  firm  did  not 
know  the  defendant's  Christian  name, 
and  would  suppose  that  the  said  W.  Z. 
was  really  the  defendant. 

YTT.    That  the  defendant  resides  with 

his   family   in   the   county   of , 

in   his  own   house,  and  never  contes  to 


the     neighborhood     of     the     said      No. 
street,     except     for 


business  purposes,  that  building  being 
occupied  exclusively  as  a  place  of  busi- 
ness, and  not  as  a  residence. 

YTIT.  That  the  plaintiff  has  con- 
tinued to  carry  on  the  business  of 
lithography  ever  since  the  dissolution 
of  partnership  between  himself  and  tlie 
defendant,  and  now  continues  such  busi- 
ness at  ISlo.  ,  Row,  in 

said  city,  being  more  than  one  and  less 
than  foiir  blocks  distant  from  the  prem- 
ises occupied  by  the  said  partnership 
at  the  time  of  its  dissolution.  That 
the  plaintiff  is  abundantly  able  and 
willing  to  supply  the  public  with  every 
species  of  lithographic  work,  and  that 
there  are  many  other  establishments  of 
the  same  kind  in  the  said  city,  more 
than  enough  to  supply  the  public  de- 
mand. 

TX.  That  the  acts  of  the  defendant 
herein  complained  of  have  greatly  dam- 
aged the  plaintiff,  and  will,  and  do,  in- 
jure him  to  an  extent  for  whicli  pe- 
cuniary damages  will  bo  an  inadequate 
compensation. 

Y'herefore.  the  plaintiff  demands 
judgment: 

].  That  the  defendant,  his  agents 
and  servants,  be  restrained  by  injunc- 
tion from  carrying  on,  superintending, 
working  in,  advising  about,  aiding,  .as- 
sisting,   or   attending   to    or   upon,    any 

business    carried    on    at    ISTo.    -, 

street,    in    the    city    of    New 


York,  or  within  one  block  thereof  in 
any  direction,  whether  such  business  be 
conducted  in  his  own  name  or  in  tho 
name  of  any  other  person;  and  also 
from  putting  or  keeping  up  any  sign 
or  mark,  or  publishing  any  announce- 
ment, indicating  his  continuance  in  the 
said  building  or  the  said  vicinity,  or 
the  continuance  therein  of  any  person 
in  whose  business  the  defendant  may 
be   interested,   either   as   a   principal    or 

as  a  servant,  for  the  term  of 

from    the   day    of    , 

18 . 

2.  For  five  hundred  dollars  damages, 
and  for  costs.     2  Abb.  Forms  179. 

C.  Supplemental  Cnmplaint,  Allega- 
tion of  Ifinornnce,  Matters  Be 
fore  Suit. 

(Commencement  and  allegation  of  the 
new  matter,  as  in  other  cases.) 

IT.  That,  to  the  best  of  their  recol- 
lection   and    belief,    the    plaintiffs    (or, 
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the  defendants)  were  ignorant  of  the 
facts  stated  in  this  supplemental  com- 
plaint (or  answer)  when  their  former 
complaint  (or  answer)  was  made. 

Wherefore,   etc.     2   Abb.  Forms   181. 


SUPPLEMENTARY   PROCEEDINGS. 

I.  Affidavit  To  Obtain  Order,  Jl^S) 

II.  Order  for  Examination,  1189 

III.  Affidavit  To  Obtain  Arrest,  Debtor 

About  To  Leave,  lliin 
rv.     Warrant  for  Arrest  of  Judgment 
Debtor,  HDO 

V.  Affidavit  of  Service  of  Order  for 

Examination,  1  lOO 

VI.  Examination  of  Debtor,  1190 

VII.  Order  That  Debtor  Pay  Judgment, 

1191 

VIII.  Receivers,  1191 

A.  Order  Appointing,  1191 

B.  Receiver's    Notice,    1191 

C.  Complaint  by  Eeceiver,  1191 

IX.  Contempt,  1191 

A.  Affidavit  of  Non-attendance,   1191 

B.  Notice  of  Motion  for  Attachment, 

1192 

C.  Order  To  Show  Cause,  1192 

D.  Order  Adjudging  Offender  Guilty, 

1192 

E.  Attachment      Against      Judgment 

Debtor  or  Third  Person,  1192 

F.  Order  for  Interrogatories,  119.'{ 
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Bills  and  Answers: 

Title  to  Supplemental  Answer. 
Revivor  : 

Answer  to   Original    Bill   and  Bill   of 
Revivor  and   Supplement. 

I.  Affidavit  To  Obtain  Order  for  Ex- 
amination of  Debtor,  on  Judg- 
ment of  Court  of  Record. 

A.  B.,  being  duly  sworn,  says,  1. 
That  he  is  the  attornoy  (or  one  of  the 
attorneys)  for  the  pJaintifT  (or  the  de- 
fendant, whichever  is  the  creditor  in 
the  judgment),  (or  that  he  is  the  plain- 
tifif,  or,  the  defendant,  or  one  of  them), 
in   the  above   action. 

ir.  That  .judgment  was  duly  ren- 
dered in  this  action  againHt  the  rjbovo 
named  defendant  (or  plaintiffs-,  which- 
ever 18  the  debtor  in  the  judgment), 
in  the  superior  court  of  tho  city  ot 
New  York  (or,  the  court  of  common 
pleas  for  the  city  and  county  of  New 
York,  or,  the  county  court  of  the  coun- 
tj  of ),  in  this  state,  ou  tho 


dollars 


day  of 


-,  18—,  for 


—    damages     and     costs; 


that  the  judgment  roll  in  said  action 
was   on   said  day  filed  in   the   ollice   of 

the  clerk  of  the  said  court  at  ; 

that  a  transcript  of  said  judgment  was 

on     the    day    of     , 

IS ,  duly  filed   in   the   office  of  the 

clerk)   of  the  county  of  . 

IIT.  Thereafter  execution  on  said 
judgment  against  the  property  of  tho 
defendant  (or,  the  plaintift)  abovo 
named  (or,  against  the  property  of  Y. 
Z.,  who  is  one  of  the  several  debtors 
in  the  said  judgment,  or.  against  tho 
joint  property  of  tlie  defendants  above 
named,   and   the   individual   property  of 

the  defendant  Y.  Z.)  was  on  the 

ilay  of  ,  18 ,  duly  issued  to 

the   sheriff   of  countv. 

IV.  That  Y.  Z.  then  did  (and  still 
does)  reside  in  the  last  mentioned 
county. 

Or,  IV.  That  Y.  Z.  then  had  (and 
still  has)  a  place  of  business  in  the 
last  mentioned  county,  to -wit,  an  office 

as   broker,   at    No.   ,   

street,   in   the   city   of  . 

Or,  IV.  That  Y.  Z.  then  did  not 
(and  does  not  now)  reside  in  this  state. 
2  Abb.  Forms  618. 

11,  Order  for  Examination  of  Judg- 
ment Debtor  After  Return  of 
Execution. 

It  appe.-iring  to  my  satisfaclion  by 
the  (annexed)  allidavit  of  A.  M.,  one 
of  the  attorneys  for  tiie  plaintiff  (or, 
for  the  defendant),  (or,  one  of  the 
[ilaintiffs,  or,  one  of  the  defendants), 
that  an  execution  against  the  property 
of  Y.  Z..  one  of  the  dcfenilanlH,  and 
a  jiidgniciit  debtor  in  the  above  en- 
titled action,  has  been  duly  issiied  to 
the  sheriff  of  the  proper  county,  upon 
the  judgment  herein,  and  return  unsat- 
isfied. 

I  do  hereby  order  and  ref|iiire  tlie 
said    Y.    Z.    to    appear    before    me,    at 

(tho  chambers  of  tlio  court  at 

tho   .    in    the   city   and    county 

of  ),   on    the   day   of 

,    at o'clock,    in    the 

noon,    and    on    Kuch     further 

days  as  T,  or  the  referee  duly  ap- 
pointed sh.'tll  name  (or,  to  a|)pcnr  be- 
fore K.   v..   Ksq..  of  ,  whom   I 

hereby  appoint  referee,  to  take  and 
certify  the  examination,  at  the  office 
of  said   referee.   No.  


street,  in  tho  city  of 


-,  on  tho 
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(ijlV    of 


instant,  and 


on  sufli  furtlier  days  as  said  rol'orco 
shall  uanio),  to  bo  exaniinod  and  make 
ilisoovory  on  oath  conci'rniii}^  his  prop- 
erty (or,  coiicornin^  tho  joint  jiroporty 
of  the  dcfondants  above  named,  and 
the  individual  property  of  the  defend- 
ant Y.  Z.)  And  the  said  Y.  Z.  is 
hereby  forbidden  to  transfer,  or  make 
any  other  disposition  of  any  property 
beiongins  to  him  (or,  the  joint  prop- 
erty of  tlie  defendants  above  named,  or 
the  individual  property  of  the  defend- 
ant Y.  Z.),  not  exempt  from  execution, 
or  in  any  manner  to  interfere  tlierewith, 
until   further  order  in   the  premises. 

Dated  at  ,  the day 

of  .    18 . 

(Judge's    signature.) 
(Attorney's  signature.) 

2   Abb.  Forms  619. 

III.     Affidavit  To   Obtain   Arrest  of  a 
Judgment  Debtor  Who  Is  About 
To   Leave   the   State   or   Conceal 
Himself. 
(As    in    I,    with    or    without    the    al- 
legation   that    execution    has    been    re- 
turned,  and   adding   at   the   end): 

That  the  said  Y.  Z.  is  about  to  leave 

this  state  to  go  to  the  state  of 

(or,  that  deponent  has  today  inquired 
at  the  store  of  the  said  Y.  Z.  and  was 
then  and  there  informed  by  a  clerk  of 
said  Y.  Z.  that   said  Y.  Z.   had  started 

for  ,   to   get   out   of   the   reach 

of   his   creditors). 

That  the  said  Y.  Z.  has  property 
which  he  unjustly  refuses  to  apply  to 
said  judgment,  as  follows:  that  said 
Y.  Z.  lately  owned  and  possessed  a 
stock    of    jewelry    at    his     store,     No-. 

,    '- street,  and   that   he 

has  removed  and  concealed  the  same, 
and  is  about  to  carry  a  portion  of  the 

same    to    the    state    of :    that 

deponent,     on     the     day     of 

,   at   ,     requested     the 

said  Y.  Z.  to  pay  said  judgment,  or  to 
secure  the  same  upon  said  stock  of 
jewelry,  but  said  Y.  Z.  then  and  there 
refused  to  apply  any  portion  of  his 
property  to  pay  said  judgment.  2  Abb. 
Forms  621. 


tiie  above-named  defendant  Y.  Z.  (etc, 
varying  the  recitals  as  to  tiie  judg- 
ment and  execution,  etc.,  according  to 
the   case). 

And  whereas,  proof  has  been  fur-  . 
nished  to  the  judge  issuing  tiiis  war- 
rant, to  his  satisfaction,  by  the  an- 
nexed aflidavit  of  A.  B.,  that  there  is 
danger  of  the  said  Y.  Z.  leaving  the 
state   (or,-  concealing  himself,  or  both). 

And  whereas,  it  in  like  manner  ap- 
pears to  tiie  satisfaction  of  said  judge, 
tliat  the  said  Y.  Z.  has  property  which 
lie  refuses  to  ai)ply  to  said  judgment. 

Now,  tiierefore,  we  do  warrant,  and 
command  you,  that  you  arrest  the  said 
Y.  Z.  and  bring  him  before  the  under- 
signed J.  J.,  a  justice  of  the  

court,  to  be  examined  on  oath  and  pro- 
ceeded with,  pursuant  to  subdivision 
.    of    section    of    the 


rv 


of 


Warrant    for    the     Arrest 
Judgment-Debtor. 

The    people    of    the    state    of   , 

to    the    sheriff    of    county, 

greeting: 

Whereas,   a  judgment   was'  duly   ren- 
dered and  given   in   this  action  against 


(Code    of   Procedure). 

And    have   you   then   there   this   writ. 

Given    under   my   hand,   at   , 

in  the  county  of ,  this 

day  of  ,   18 . 

(Signature  of  judge.) 
(Signature  of  attorney.) 

2   Abb.    Forms   622. 

V.  Aflidavit  of  Service  of  Order  for 

Examination  of  Judgment  Debt- 
or. 

A.  B.,  being  duly  sworn,  says  that 
he    is    the    attorney    for    the    plaintiff 

herein,    that    he    did    on    the 

day  of ,  18 ,  at  No. -, 

street,  personally  serve  Y.  Z. 

with  the  annexed  (aflidavit  and)  order, 
by  delivering  to  and  leaving  with  the 
said  Y.  Z.  a  true  copy  thereof,  and 
at  the  same  time  and  place  exhibiting 
and  showing  to  him  the  annexed  orig- 
inal(s).  And  deponent  further  says, 
that  he  knew  the  person  so  served  by 
him  as  aforesaid  to  be  the  said  Y.  Z., 
the  person  mentioned  and  described  in 
said  order,  and  to  whom  the  same  ia 
directed.     2  Abb.  Forms  624. 

VI.  Examination  of  Debtor  in  Supple- 

mentary Proceeding. 

Examination  of  (the  defendant)  Y. 
Z.  in  proceedings  supplementary  to 
execution    in    this   action,   taken   before 

the    Hon.    J.    J.,    on    the    day 

of ,   18 . 

The  said  defendant,  being  duly 
s%vorn,  say!-::  (here  follows  the  exami- 
nation). 

(Signature.) 

Taken,  subscribed,  and  sworn  to  be- 
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fore  me.  this  day  of , 

18 .     (Signature  of  judge.) 

2  Abb.  Forms  624. 

Vn.    Order  That  Debtor  Pay  the  Judg- 
ment. 

On  reading  and  filing  the  affidavit 
and  order  of  examination  of  Y.  Z.,  the 
judgment  debtor  herein,  and  the  order 
to  show  cause  why  the  defendant  should 
not  pay  to  the  plaintiff  or  his  attorney 
the  amount  of  the  judgmsnt  herein, 
with  costs;  and  on  hearing  M.  N.,  at- 
torney for  plaintiff,  in  support  of  said 
motion,  and  O.  P.,  in  opposition  there- 
to; it  is  ordered  that  Y.  Z.  pay  to 
M.  N.,  the  plaintiff's  attorney,  the 
amount    of   the   judgment    herein,   with 

interest,  and  dollars  costs  and 

disbursements  of  the  supplementary 
proceedings,  within  ten  days,  or  in  de- 
fault thereof,  that  an  attachment  is- 
sue. (Signature  of  judge.)  2  Abb. 
Forms  625. 

Vm.     Receivers. 

A.  Ordrr  Appointing  Jigceiier  rn 
Supplementary  Proceedings. 

(Recite  jurisdictional  facts  as  in  II 
and   III.) 

And  whereas,  the  said  Y.  Z..  the 
judgment  debtor  in  said  action,  has 
been  examined  on  oath  concerning  his 
property  before  me  (or,  before  R.  F., 
Esq.,  referee,  appointed  by  (Mr.  .Jus- 
tice J.  J.)  this  court,  pursuant  to  an 
order  granted  by  said  justice  and  sucli 
referee  this  day  filing  the  report  of 
his  proceedings;  now,  on  motion  of  J. 
N.  L.,  of  counsel  for  the  plaintiffs,  de- 
fendant consenting  (or,  opposing),  1 
hereby  order  and  direct,  that  R.  C, 
of  ,  be,  and  he  hereby  is,  ap- 
pointed receiver  of  all  the  debts,  prop- 
erty, equitable  interests,  rights  and 
things  in  action  of  the  said  judgment 
debtor;  that  such  rrcei'wer  before  he 
enter  upon  the  execution  of  lli-^  trust, 
execute  to  and  file  with  thf  clerk  ot 
this  court  a  bond,  writh  «uHicient 
sureties    to    be    approved    by    me,    in    a 

penalty  of dollars,  conditioned 

that  he  will  faithfully  discharge  the 
duties  of  such  trust;  and  that  the  said 
receiver,  upon  filing  such  bond,  be  in- 
vested with  all  rights  and  powers  as 
receiver    according    to    law;    and    that 

plaintiffs  recover dollars,  costs 

of    fhcho     prvceedings,     with    

dollars,  their  disbursements,  to  be  paid 
to  the  plaintiffs  or  their  attorney,  out 
of  funds  that  come  into  his  hands  as 


receiver.     Dated  at  ,  , 

18 .     (Signature  of  judge.)     2  Abb. 

Forms  626. 

B.  Heceiver's    Notice    in    Supplemeti' 

tary  Proceedings. 

Please  to  take  notice,  that  the  fore- 
going is  a  copy  of  an  order  heretofore 
made  in   the  above-entitled  actions,   by 

lion.   J.   J.,    justice     of    the    

court,    pursuant    to    § of     the 

(Code  of  Procedure),  and  that  I  have 
given  the  security  required  by  said 
order,  approved  by  said  judge;  and  that 
I  claim  from  you,  and  each  of  you, 
by  virtue  of  said  appointment,  all  and 
any  debts,  property,  equitable  inter- 
ests rights,  and  things  in  action,  which 
belonged  to  the  above  named  Y.  Z., 
or  in  which  he  had  any  interest  on  the 

day    of ,    18 ,    or 

at  any  time  thereafter,  and  an  ac- 
counting for  the  proceeds  thereof.  (Sig- 
nature  of   receiver.) 

To  G.  H.,  and  to  all  other  persons 
indebted  to  Y.  Z.,  the  said  judgment 
debtor,  or  who  have  any  property  or 
equitable  interest  of  said  judgment 
debtor.  (Signature  of  attorney  for  re- 
ceiver.)     2   Abb.   Forms   626. 

C.  Complaint     by     Receiver    Alleging 

Appointment    in    Supplementary 
Proceedings. 

I.  A.  B.,  complaining  as  receiver 
of  the  property  of  M.  N.,  alleges:  (set 
forth  cause  of  action  accruing  to  the 
judgment-debtor). 

II.  That    on    the   day    of 

IS ,  at  ,  upon  an 


application  made  by  O.  P.,  a  jnilginent 
creditor  of  said  -M.  N.,  in  proceedings 
supjilementary  to  execution,  and  by  an 
order  or  determination   then  duly  made 

by   Hon.   ,   one   of   the  justices 

of  the  supreme  court  (or,  county  judge 
for  the  county  of  ),  the  plain- 
tiff was  ai»pointed  receiver  of  the  prop- 
erty of  said   M.  N. 

HI.  That  thereafter,  and  before  the 
commencement  of  the  present  .Tctinn, 
lie  gave  his  bond  required  by  the  said 
order,  as  such  rrcei\or.  approved  by 
the  said  justice,  which  bond,  with  such 

approval,  are  on  file  in  the  said  

I'ourt.  and  were  so  there  prior  to  the 
commencement  of  this  action.  1  Abb. 
Forms    ]'>'). 

IX.     Contempt. 

A.     .iffidatit     nf     yon-ai  tendance    by 

Judgment    Debtor. 
A.    B.,   being   duly   sworn,   says   that 
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lu>  is  the  attornoy  for  the  plaintiff  (do- 
loiuiant)    herein;    that    he    did,    on    the 

day    of    ,    IS ,    at 

o'clock  in  the noon, 

attend  before  the  Hon.  J.  J.,  one  of 
the  jiistices  of  this  court,  at  chambers 
(or,  before  R.  F.,  Ksq.,  the  referee 
named      in     the     annexed     order),     at 

,  and  there  remained  for  (half) 

an  hour,  prepared  to  take  the  examina- 
tion of  Y.  Z.,  pursuant  to  the  annexed 
order;  that  during  that  time,  the  said 
Y.  Z.  failed  to  appear  before  the  said 
judcje  (or,  referee),  "at  the  place  afore- 
said, and  thus  disobeyed  the  annexed 
order;  and  deponent  further  says  fliat 
at  said  time  and  place,  he  caused  the 
said  Y.  Z.  to  be  duly  and  repeatedly 
called,  but  that  said'  Y.  Z.  failed  to 
appear,  whereupon  deponent  caused  his 
default  to  be  duly  noted  by  the  proper 
officer  (or,  said  referee).  2  Abb.  Forms 
627. 

B.     Notice  of  liotion   for  an  Attach- 
ment    in     Supplementary     Pro- 
ceedings, 
Take  notice,   that   upon   the  annexed 
order  (of  the  Hon.  J.  J.)  of  the 


court,  and  upon  the  annexed  affidavits, 
of  which  copies  are  herewith  served  up- 
on you.  the  undersigned  will  move  said 
justice    (or,    court    at    a    special    term, 

to   be    held),    at    the ,   in    the 

of  ,  on  the  


18- 


that    an    at- 


day    of   

tachment  issue  against  you  to  bring 
you  before  the  said  .judge  (or,  court), 
to  answer  for  your  misconduct  in  dis- 
obeying the  annexed  order,  by  failing 
to  appear  before  the  said  judge  (or, 
court),  (or,  before  R.  F.,  Esq.,  the 
referee  named  in  the  said  order),  at 
the  time  and  place  in  said  order  re- 
quired, as  for  a  contempt  of  the  said 
judge   (or,  court).     2  Abb.  Forms  62S. 

C.  Order  To  Show  Cause  in  Supple- 
mentary Proceedings,  on  Cnn- 
tempt. 

Upon  the  annexed  order  (of  the  Hon. 
J.    J,,    one    of     the     justices     of     the 

court)  and  upon  the  annexed 

affidavits,  copies  of  which  are  to  be 
herewith  served,  let  Y.  Z.,  the  defend- 
ant (or,  the  person  mentioned  in  said 
order),  show  cause  before  me,  at  (the 
chambers  of  the  supreme  court)   at  the 

-. ,   in    tho   city    of   ,    on 

the  day  of  ,  18 , 

why  he  should  not  be  punished  for 
his    misconduct    in    disobeying    the    an- 


nexed order  liy  failing  to  appear  be- 
fore   me     (or,    the court,    or, 

before  H.  F.,  IOs(|.,  the  referee  named 
in  said  order),  at  the  time  and  place 
in  said  order  required,  as  for  a  con- 
tempt of  the  said  court.   (vSig- 

nature  of  judge.)  (Date.)  (Signature 
of  attorney.)      2  Abb.  Forms  (528. 

D.  Orihr  Adjudging   Offender  Guilty 

of   Contempt   in    Supplementary 

Proceedings. 
Y.  Z.,  the  defendant  (or,  the  person 
named  in  the  order  hereinafter  men- 
tioned) having  appeared  to  show  cause 
why  he  should  not  be  punished  as  for 
a    contempt,    pursuant    to   the    order    of 

the  Hon.  J.  J.,  dated  ,  18 , 

and  after  hearing  M.  N.  for  the  plain- 
tiff, and  O.  P.  for  the  said  Y.  Z.:  I 
do  adjudge  that  the  said  Y.  Z.  is  guilty 
of  a"  contempt,  in  having  wilfully  dis- 
obeyed     the      annexed      order,       dated 

18 ,   by   failing   to   appear 

before   me    (or,  the  court,  or, 

R.  F.,  Esq.,  the  referee  named  in  the 
said  order),  at  the  time  and  place  in 
said  order  required,  and  that  such  mis- 
conduct tended  to  defeat  and  impair 
the  rights  and  remedies  of  the  plaintiff 
herein. 

And  I  order  and  direct  that  the  said 

Y.  Z.  pay  to  the  clerk  of  the  

court  a  fine  of  dollars  for  the 

indemnity  and  the  use  of  the  plaintiff 
herein,    and    that    he   be   imprisoned    in 

the   common   jail    of   county, 

for  days;  and  I  likewise  or- 
der  that    he   be   further   imprisoned    in 

said   common    jail   of  county, 

until  he  pay  the  said  fine  as  aforesaid, 
and  that  a  commitment  issue  to  carry 
this  judgment  into  effect.  (Signature 
of  judge.)     2  Abb.  Forms  629. 

E.  Attachment      Against     Judgment 

Debtor    or     Third     Person     for 
Disobedience  of  Order. 
The  people  of  the  state  of  New  York 

to    the    sheriff    of    county 

greeting: 

Whereas,  a  judgment  was  duly  given 
and   recovered    (recite   the   facts  as   in 

I,  A).     And  whereas  on  the  

day  of  ,  18 ,  and  subse- 
quent to  the  return  (or,  the  issuing)  of 
the  said  execution,  the  Hon.  J.  J.,  one 
of  the  justices  of  our  (supreme)  court, 
being  cognizant  of  the  foregoing  facts, 
and  upon  due  proof  thereof,  did,  at 
the  instance  of  the  said  (plaintiff),  is- 
sue  an   order   signed  by  him,  with  his 
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name  and  his  said  official  title,  in  which 
he  did  ord<?r  and  require  the  said  Y.  Z. 
(the  defendant)  to  appear  before  him 
(or,  before  the  court,  or,  be- 
fore R.  F..  Esq.,  the  referee  named 
and   appointed   in   said   order),   at    (the 

chambers  of  the  said  court),  at , 

in    the    of   ,    on     the 

at 
noon, 


day    of   

0  'clock  in  the 


18- 


to  make  discovery  on  oath  concerning 
his  property  (or.  to  answer  concerning 
his  property;  or,  to  answer  concerning 
said  property  in  his  possession,  and 
said  debt  due  from  him  to  the  defend- 
ant). 

And  whereas,  the  said  order  was,  on 
the  day  of  ,   18 , 


at  No.  ,  street,  in  the 

of  ,  duly  served  upon 

the  said  Y.  Z.,  by  delivering  to  and 
leaving  with  him  a  true  cop\'  thereof, 
and  at  the  same  time  and  place  ex- 
hibiting and  showing  to  him  the  said 
original  order,  and  signature  thereof. 
And  whereas,  the  said  Y.   Z.  did,   on 

the  day  of  ,   18 , 

at   o'clock     in     the     


noon,  and  for  one  (half)  hour  there- 
after, fail  to  appear  before  the  said 
(Hon.  J.  J.,  justice  of  the)  supreme 
court  (or,  before  R.  P..  esq.,  the  referee 
named  and  appointed  in  said  order), 
at  (.the  chambers  of  the  supreme  court), 

at  ,  in  the of , 

and  was  guilty  of  a  disobedience  of  the 
said    order    of   the    said    judge    (or,    of 

the  said  court),   in   failing  to 

appear  at  the  time  and  ])Iace  in  said 
order  required,  and  liecame  liable  to 
punishment  therefor,  as  for  a  contempt 

of  court,   pursuant   to   section 

of   the    (Code   of   Procedure), 


and  under  the  genera!  power  of  said 
court  to  punish  offenses  calculated  to 
impair  its  dignity  and  efTieiency.* 

N^ow  therefore,  you  are  commanfled 
that  you  attacli  the  said  Y.  Z.,  and 
have  his  body  before  the  Hon.  J.  .T. 
(one  of  the  justices  of  our  said  cniirt), 
at   the  chambers   of  the   said   court,   at 

the     in     the     ot 

,     on     the     day     of 

,  18 ,  at o'clock 

in    the    noon,    to    answer    for 


his  misconduct,   in    failing  as  aforesnid 
to   appear   before    (the   Hon.  .T.   J.,  jus 

tice    of)    our   said   court    (or. 

before    R.    F.,    P>sq.,   the   referee   named 
and    ajipointed    in    said    order),    at    the 


And  have  you  then  and  there  tl'is 
writ. 

Witness,    the    Hon.    J.   J.,   justice    of 

the    supreme    court,    at     the     

,   in   the  city  of  ,   and 

county    of   '-,   this  day 

of  ,  IS .     (Signature  of  at 

torney.)      By   the  court.      (Signature  of 
clerk.')      2   Abb.   Forms  (530. 
Indorsement   of   the   Writ. 

Attaehment. — The  within  writ  of  at- 
tachment is  hereby  allowed.  Admit  to 
bail  in  dollars.  (Date.)  (Sig- 
nature of  judge.) 

By  the  special  order  of  the  court. 
(Signature  of  attornev.)  (Signature 
of  clerk.)      2  Abb.  Forms  631. 

F.  Order    for    InterroqatarieR    After 

the   Eeturn    of    the    Attaehment 
Where  the  Contempt  I.i  Denied. 

Court  of  ,  county  of  . 

The  people  of  the  state  of  New  York 
on    the    relation    of     A.     B.     against 

G.  H. 

The  said  G.  H.  being  now  in  at- 
tendance under  the  attachment  hereto- 
fore issued  in  this  proceeding,  and  de- 
nying his  alleged  contempt:  Ordered 
that  the  interrogatories  touching  the 
alleged  contempt  be  filed  by  tlie  rela- 
tor with  the  clerk  of  tliis  court,  within 
two  days,  and  that  tlie  said  G.  H.  with- 
in two  days  tliercaffer  file  his  answers 
to  the  said  interrogatories,  and  that 
further  proceedings  herein  stand  ad- 
journed     till      the     day      of 

,  18 ,  at o'clock  in 

noon,    at    (the    cliambers 


the    

of  this  court  at   the  city   liall),   in   the 
of  ,  until  which  time, 


the  said  G.  H.  is  remanded  to  the  cuh- 

tody  of  the  sheriff  of  county, 

to  be  tiien  and  there  produced  (or, 
at  whicli  time,  day,  and  place,  it  in 
directed  hv  the  court  that  the  said 
G.    H.   ai.pear).     2   Abb.    Forms   ()32. 

G.  Commitment  for  Contempt  for 
Dinobidienee  of  nn  Order  in 
Supplementarif   Proecrdintfit. 

(  ourt   of ,  county  of  . 

The  people  of  the  Mtnte  of  New  York 
on  the  relation  of  A.  B.  against 
Y.    Z.      The    people    of    the    ntate    of 

New  York  to  the  sheriff  of  

county,   greeting: 


WheroHs,  a  judgment  wah  duly  given 
and  recovered  in  an  action  (recite  the 
fnctt.  as  in  IX.  K.  down  to  the  ').  And 

, _ „ ^,    „.     wlieceaH  the  i«aid  court,  on  complaint  of 

time  and  place  in  said  order  required.  |  the   above   named   A.  B.,  was  cBtiBacd 
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\<y  duo  proof  by  flfliilavii.  that  the 
Miid  Y.  Z.  hinl  bPon  suilty  of  iniscon- 
diu't  aforesaid,  and  whoroas  the  said 
fourt    did    cause    said    alUdavits    to   be 

served  on  the  said  Y.  Z.,  on  the — 

day  of — ,   IS ,   which   was  a 

reasonable  time  to  enable  the  said  Y. 
v..  to  make  his  defense;  and  whereas 
the  said  court,  at  a  special  term  there- 
of,   held   at   .    in   ,   on 

the day   of ,   18 -. 

after  hearing  the  defense  of  the  said 
Y.  Z.,  did,  by  its  ord^r  then  duly  en- 
tered in  the  "oflice  of  the  clerk  of  said 
court,  adjudge  and  declare  that  the 
.-aid  Y.  Z.  had  been  guilty  of  a  con- 
tempt of  said  court  by  failing  to  ap- 
pear before  the  Hon.  J.  J.,  a  justice 
of  the  said  court,  at  the  (chambers 
of)    said   court  at  the   city  hall,  in   the 

city  of  ,  on  the day 

of     ,      18 ,      at       

o'clock   in  the  noon,   and  for 

one  (half)  hour  thereafter,  in  disobedi- 
ence of  the  order  first  hereinbefore  re- 
cited, and  that  such  misconduct  did.  in 
fact,  impair,  impede,  hinder  and  delay 
the  rights  and  remedies  of  the  said  A.  B., 
the  said  plaintiff,  in  said  proceeding, 
and  that  the  said  Y.  Z.  thereby  had 
become  liable  to  punishment  for  such 
disobedience,       pursuant       to       section 

of   the    (Code   of  Procedure); 

and  whereas,  the  said  court  did,  at 
the  same  time,  in  form  and  manner 
aforesaid,  order  and  direct  that  the 
said  Y.  Z.  be  punished  for  his  said 
contempt,  by  imprisonment  in  the  com- 
mon   jail    of  county,    for   the 

term  of  days. 

Now  therefore,  you  are  required  and 
commanded,  and  we  do  warrant  and 
enjoin  you,  that  you  fortliwith  attach 
the  said   Y.  Z.  and  commit   him  to  the 

common    jail    of county,    and 

detain    him    there    for     the     term     of 

days,  as  a  punishment  for  his 

said    contempt    of    the   court, 

and  for  such  arrest,  imprisonment,  and 
detention,  this  shall  be  your  suflScient 
warrant. 

^^'itness  the  Hon.  J.  J.,  justice  of  the 

court,  at  the  city  hall,  in  the 

citv     and     countv     of     ,     this 

— '. flay  of  ,  18 .  (Sig- 
nature of  judge.)  (Signature  of  at- 
torney for  the  relator.)  (Indorse  the 
writ.)  Bj'  the  special  order  of  the 
court.  (Signature  of  the  clerk.)  2 
Abb.    Forms   633. 

SURETY. — See  Prixcipal  and  Surety. 


SURPLUSAGE  AND   SCANDAL. 

I.     Exceptions  to  Bill  for  Scandal  and 

Impertinence,    1  U*  t 
n.     Exceptions  to  Answer  for  Scandal 

and  Impertinence,  1101 

III.  Order  To  Expunge  Scandal  and 
Impertinence  on  Submission  to 
Exceptions,   1 1  !».'> 

IV.  Order    To    Expunge    Scandal    and 

Impertinence  on  Report  of  Mas- 
ter,  J  lit. 3 

CROSS-REFERENCE: 
Striking  Out: 

Order  Striking  Out  Irrelevant  or  Ee- 

dundant  IMatter; 
Notice   of  Motion   To   Strike  Out  Ir- 
relevant or  Redundant  Matter, 

I.  Exceptions  to  Bill  for  Scandal  and 

Impertinence. 

Exceptions  taken  by  C.  D.  defendant 
(impleaded  with  others)  to  the  bill  of 
complaint  of  A.  B.,  complainant,  tiled 
against   him    (or  them). 

First  exception. — For  that  the  allega- 
tion in  the  5th,  6th  and  7th  lines  of 
the  3d  folio  of  the  said  bill,  in  the 
words  following,  to-wit:  (insert  matter 
objected  to)  is  impertinent  and  ought 
to  be  expunged. 

Second  exception. — For  that  the  al- 
legations in  the  said  bill  commencing 
with  the  word  "that"  in  the  1st  line 
of  the  10th  folio  and  ending  with  the 
word  "orators"  in  the  5th  line  of 
the  12th  folio  thereof,  are  scandalous 
and  impertinent,  and  should  be  ex- 
punged. 

In  all  which  particulars  the  said  de- 
fendant (impleaded  as  aforesaid)  hum- 
bly insists  that  the  said  complainant's 
said  bill  of  complaint  is  irrelevant,  im- 
pertinent and  scandalous:  wherefore 
the  said  defendant  (imj)leaded  as  afore- 
said) doth  except  thereto,  and  humbly 
prays  that  the  imi)ertinence  and  scan- 
dal of  the  said  bill  of  complaint,  ex- 
cepted to  as  aforesaid,  may  be  ex- 
punged with  costs. 

W.  A.  B.,  Solr,  for  defendant. 
W.   \V.  of  counsel. 

2   Barb.  Ch.   Pr.   401. 

II.  Exceptions  to  Answer  for  Scandal 

and  Impertinence. 

Exceptions  taken  by  the  complain- 
ant to  the  answer  of  the  defendant 
C.  D.  to  the  bill  of  complaint  in  this 
cause,   for   scandal   and   impertinence. 

First  exception. — For  that  the  .said 
answer  is  scandalous  from  and  includ.- 
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ing  the  -word  "they,"  in  the  third  line 
of  the  second  folio,  down  to  and  in- 
cluding the  word  "appear,"  in  the 
eleventh  line  of  the  third  folio  thereof. 

Second  exception. — For  that  the  said 
answer  is  impertinent  from  and  in- 
cluding, etc.    (as   above). 

In  all  which  particulars  this  except- 
ant excepts  to  the  said  answer  put  in 
by  the  defendant  C.  D.  to  the  said  bill 
of  complaint  as  scandalous  or  im- 
pertinent, and  he  humbly  insists  that 
the  same  ought  to  be  expunged  from 
the  said  answer. 

J.  E.,  sol.  and  of  counsel 
for  comp't. 

2  Barb.  Forms  428. 

m.  Order  To  Expunge  Scandal  and 
Impertinence  on  Submission  to 
Exceptions. 
The  answer  of  tlie  defendant  C.  D, 
having  been  excepted  to  for  scandal 
and  impertinence,  and  the  said  defend- 
ant having  submitted  to  such  excep- 
tions in  the  matters  of  the  first,  second, 
and  fourth  exceptions,  as  appears  by  a 
notice  of  such  submission  signed  by 
his  solicitor  and  served  upon  the  com- 
plainant's solicitor;  on  reading  and  fil- 
ing such  notice  of  submission,  and  on 
motion  of  J.  E.,  solicitor  for  the  com- 
plainant, ordered  that  the  register  of 
this  court  do  expunge  from  the  said 
answer  such  scandalous  and  impertinent 
matter,  according  to  said  notice  of  sub- 
mission. And  it  is  further  ordered 
that  the  said  C.  D.  pay  to  the  com- 
plainant or  his  solicitor  the  costs  of 
the  said  exce[>tions  and  the  proceedings 
thereon,  within  twenty  days  after  ser- 
vice of  a  co[>y  of  tliis  order  and  of 
the  taxed  bill  of  costs,  on  him  or  his 
solicitor,  or  that  an  attachment  issue 
against   liim.     2  Barb.    Forms   429, 

rV.  Order  To  Expunge  Scandal  and 
Impertinence  From  Answer,  on 
Report  of  Master. 
Tlic  answer  of  tlip  defendant  C.  D. 
having  been  reported  by  P.  G.  E.,  the 
master  to  whom  the  exceptions  for 
scandal  and  impertinence  wore  referred, 
to  be  scamlalous  in  the  matter  of  the 
first  and  second  exccptionn,  and  ini 
pertinent  in  the  matt<^r  of  the  fourth, 
on  reading  and  filing  due  proof  that 
said  report  h;is  become  absolute  aganiHl 
the  said  defendant;  on  motion  of  .1.  K., 
solicitor  for  the  complainant,  ordered 
that  the  register  of  this  court  do  ex- 
punge from  the  said  answer  such  scan- 


dalous and  impertinent  matter,  according 
to  said  report.  And  it  is  further  or- 
dered that  the  said  C.  D.  pay  to  the 
complainant  or  his  solicitor  the  costs 
of  the  said  exceptions  and  the  pro- 
ceedings thereon,  within  twenty  days 
after  service  of  a  copy  of  this  order 
and  of  the  taxed  bill  of  costs,  on  him 
or  his  solicitor,  or  that  an  attachment 
issue  against  him.     2  Barb.  Forms  428. 

TAXATION. 

I.  Complaint   for   Collection    of    Per- 

sonal Tax,    1  !;•' 

II.  Complaint    for    Recovery    of    Tax 

Paid  Under  Protest,    lliX; 
in.     Judgment  of  Foreclosure  of  Lien 
for  Back  Taxes,   119G 
CROSS-REFKRENCE: 
Special  As.ses.smekt: 

Complaint  To  Enjoin  a  Municipal 
Corporation  From  Deeding  Land 
Sold  for  Illegal  Special  Assess- 
ment; 
Answer,  Pleading  Illegality  of  Assess- 
ment. 

I.  Complaint  for  Collection  of  Per- 
sonal Tax  From  Manufacturing 
Corporation. 
In  a  I'iea  of  debt  for  that  the  said 
(iofendant  corporation  on  the  first  day 
of  April,  A.  I).  1S97,  was  the  owner 
of  a  saw-mill,  wliarf  and  landing-place 
in  said  Farmingdale;  that  it  was  also 
on  said  date  the  owner  of  certain  per- 
sonal property,  towit:  four  million 
feet  of  logs  of  the  value  of  twenty 
tiiousand  dollars;  that  said  comjianv 
was  then,  and  there  occupying  said 
sawmill,  wharf  and  landing  place  for 
the  purpose  of  enipl(i\ing  said  logs  in 
trade,  to-wit:  of  mannfacturing  said 
four  million  feet  of  logs  info  lumber. 
■  iiid  selling  the  same  in  the  open  mar 
kef,  that  said  defendant  comjiany  ivan 
liable  to  be  taxed  in  said  town  ot 
Karmingdnle  for  »ai<l  logs  and  the  as 
sesHors  of  taxcN  of  said  town  for  the 
vear  of  isr>7,  duly  elected  und  legally 
qualified,  assessed  u|>on  said  defendant 
company  on  said  logn  the  sum  of  two 
hundred  anil  twenty  five  dollnrh,  H.-iid 
sum  being  said  defendant  's  proportion 
of  the  town,  county  an<I  Htatc  faxes 
of  Kftid  year  1N1»7.  And  the  ■(•witnors 
did  on  the  fir(«t  day  of  June.  1897, 
make  a  perfect  list  of  naid  tnxen  under 
their  handn  and  commit  the  »nnic  to 
the    hands   of   John    II.    Burubam,   col 

Vol.  IX 


line. 


TAXATION 


lector  of  said  town  for  said  year,  who 
was  duly  olerted  and  dniy  qualified 
with  a  warrant  in  duo  form  of  law  for 
said  year,  under  tlieir  hands  of  the 
date  aforesaid;  that  said  John  H. 
Hurnham  died  on  the  16th  day  of 
.lanuary,  ISOS,  without  havinjr  com- 
pleted the  collection  of  taxes  committed 
to  him  for  the  year  ISO",  and  that 
Georgie  T.  Burnham,  of  said  Farming- 
dale,  was  duly  appointed  by  the  select- 
men of  said  Farniin<fdale,  to  perfect 
the  collection  of  taxes  of  said  John 
H.  Burnham,  deceased,  and  was  duly 
qualitied  by  law  therefor  on  the  31st 
day  of  January,  189S;  and  the  plain- 
titts  aver  that  the  said  tax  was  f".uly 
and  seasonably  demanded  of  said  de- 
fendant company  by  said  collector 
prior  to  the  commencement  of  this 
suit.  Said  plaintiffs  furtlier  aver  that 
the  selectmen  of  said  town  did,  on  the 
6th  day  of  January,  1899,  direct  in 
writing  the  collector  of  taxes  of  said 
town  to  commence  an  action  of  debt  in 
the  name  of  the  inhabitants  of  said 
town  against  said  Berlin  Mills  Com- 
pany for  the  collection  of  said  tax  and 
interest  due  thereon;  whereby  and  by 
reason  of  the  statute  in  such  cases 
made  and  provided,  the  defendant 
company  became  liable  and  an  action 
hath  accrued  to  the  plaintiffs,  to  have 
and  recover  of  the  defendant  com- 
pany the  sum  of  two  hundred  and 
twenty-five  dollars.  Farmingdale  v. 
Berlin  Mills  Co..  93  Me.  333,  45  Atl. 
39. 

II.  Complaint  for  Recovery  of  Tax 
Paid  Under  Protest. 

"The  plaintiff  is  a  joint  stock  asso- 
ciation duly  organized  and  existing  un- 
der the  laws  of  the  state  of  New  York. 
The  defendant,  Frank  Ratterman,  is, 
and  at  the  times  hereinafter  men- 
tioned, was  treasurer  of  Hamilton 
County,   Ohio. 

"The  principal  office  of  the  plaintiff 
is,  and  during  the  time  hereinafter 
mentioned  was,  in  the  city  of  New 
York.  During  said  time,  it  has  been, 
and  now  is,  engaged  in  the  express 
busiuet-s,  and  is  an  express  company 
within  the  meaning  of  the  Revised 
Statutes  of  Ohio,  sec.  2777,  with  an 
office  in  the  city  of  Cincinnati  and 
other  points  in  said  county,  and  doing 
an  express  business  between  said  offices 
in  said  county  and  other  points  in  the 
state  of  Ohio  and  in  other  states. 

"Plaintiff's     horses,    wagons,    furni- 


ture and  other  property  in  the  state 
have  been  and  are  taxed  like  other 
property  in  said   state. 

"Jn  the  month  of  May,  ISSO,  tho 
plaintiff  delivered  to  the  auditor  of 
said  county  a  statement,  as  required 
by  Rev.  St.  Ohio,  sec.  2778,  showing 
the  receipts  of  said  plaintiff  in  said 
county  for  tho  year  next  preceding, 
in  the  carrying  on  of  its  said  business, 
whicli  said  gross  receipts  amount(>d  to 
the  sum  of  $31, 770. 00,  a  large  portion 
of  which  was  for  business  done  by  the 
plaintiff  between  its  offices  in  said 
county,  and  points  outside  of  the  state 
of  Ohio.  That  is  to  say,  said  receipts 
were  largely  for  business  and  transpor- 
tation pertaining  to  commerce  between 
the  states,  and  not  for  business  and 
transportation  between  different  points 
within  the  state  of  Ohio.  And  there- 
upon, said  auditor  assessed  a  tax  on 
said  receipts  for  said  year  amounting 
to  $805.84.  And  the  defendant  re- 
quired the  plaintiff  to  pay  the  same; 
and  the  plaintiff  did  make  payment 
thereof,  to-wit:  one-half  thereof, 
$402.92,  on  December  20,  1886,  and  a 
like  amount  on  June  20,  1887. 

"At  the  time  of  making  said  pay- 
ment, the  plaintiff  duly  protested 
against  paying  said  tax,  on  the  ground 
that  the  same  was  unlawful  and  in 
violation  of  the  Constitution  of  the 
United  States.  And  said  payment  was 
made  by  the  plaintiff  to  avoid  the 
penalties,  disabilities  and  punishments 
provided  by  Revised  Statutes  Ohio,  sec- 
tion 2843,  which  the  defendant  would 
otherwise  have  enforced,  to  the  inter- 
ference, stoppage  and  destruction  of 
the  plaintiff's  business. 

"The  plaintiff  says  that  said  taxes 
so  assessed  against  it  and  paid  by  it 
under  protest,  were  illegal  and  void 
and  in  violation  of  the  Constitution  of 
the  United  States;  and  it  prays  to  re- 
cover from  the  defendant  said  sum  of 
$805.84,  with  interest  on  one-half 
thereof  from  December  20,  1886,  and 
on  one-half  thereof  from  June  20, 
1887,  and  for  its  costs,  and  for  all 
other  relief  to  which  it  may  be  en- 
titled." Ratterman  v.  Express  Co.,  49 
Ohio  St.  608. 

in.     Judgment  of  Foreclosure  of  Lien 
for  Back  Taxes. 

"Xow,  on  this  day  comes  plaintiff' 
by  his  attorneys  and  this  cause  coming 
on  to  be  heard  and  it  being  proven  to 
the  satisfaction  of  the  (jourt  from  thQ 
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affidavit  of  John  Ray.  publisher  of  the 
Cassville  Democrat,  that  defendant  had 
been  duly  notified  of  the  bringing,  ob- 
ject and  gfeneral  nature  of  this  aetion 
by  publication  in  the  Cassville  Dem- 
ocrat, a  weekly  newspaper  published  in 
this  county  and  state  for  four  weeks 
successively,  the  last  insertion  there- 
of being  at  least  four  weeks  before 
the  first  day  of  the  present  term  of 
this  court,  by  which  said  notice  the 
defendant  was  required  to  appear  at 
this  term,  and  on  or  before  the  third 
day  thereof  answer  to  plaintiff's  peti- 
tion, or  the  same  would  be  taken  as 
confessed  and  judgment  rendered  ac- 
cordingly and  it  further  appearing  to 
the  court  that  the  defendant  herein 
has  failed  to  appear  in  anywise,  but 
herein  makes  default  and  the  court  pro- 
ceeding to  hear  the  cause  finds  from 
the  evidence  adduced  by  plaintiff  that 
this  if.  an  action  founded  on  a  dulv 
certified  t^x  bill  filed  with  plaintiff's 
petition  whereby  it  appears  that  the 
back  taxes  for  the  years  in  the 
amounts  hereinafter  mentioned  inclu- 
sive of  interests,  costs,  etc.,  now  due 
and  constituting  a  charge  and  lien  up- 
on the  following  described  tract  of 
land,  to-wit:  (description  and  itemized 
statement   of  taxes  by  years). 

It  is.  therefore,  considered,  ordered 
and  adjudged  by  the  court  that  plain- 
tiff have  judgment  for  and  recover  the 
said  sums  amounting,  in  the  aggregate, 
to  $33.11,  together  witli  ten  per  cent, 
thereon  as  costs  for  attorneys'  fees  in 
this  suit  amounting  to  .$3.31,  and  his 
other  costs.  It  is  furtlier  adjudged  and 
decreed  tliat  the  said  lien  of  tlie  state 
of  Missouri  upon  said  land  be  fore- 
closed, and  that  the  real  estate  abovo 
described,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  this  judgment 
and  costs  be  sold;  that  to  that  end  a 
special  fieri  facias  issue  in  the  usual 
form  to  tlie  sheriff  of  this  county 
against  the  said  land."  r!ib1)s  r. 
Southern.  110  Mo.  204.  22  S.  W.  713. 
TAXATION"  OF   rOSTS.— See   f'ORT.s, 

TELEGRAPHS  AND  TELEPHONES. 

Complaint  hy  Afhlrrsurr  for  Fuihirr  To 
Drlivrr  Mrssfif/r. 
**That  the  defendant,  the  Western 
Union  Telegraph  romjiany.  was.  at  the 
time  of  the  grievances  hereinafter 
stated,  and  is  now.  a  corporation  diily 
organized    and    incorporated    under    the 


laws  of  the  state  of  Xew  York,  and  as 
such  was  and  is  doing  business  in  the 
state  of  Kansas,  and  w:is  and  is  own- 
ing and  operating  a  telegraph  Hue  in 
the  state  of  Kansas,  between  the  city 
of  Topeka,  in  and  through  Shawnee 
county,  and  the  city  of  Delpho^.  Ot- 
tawa county,  in  the  state  of  Kansas, 
and  was  then  and  is  now  engaged  as 
a  common  carrier  for  hire,  in  sending 
messages  for  the  pubHc,  by  means  ot 
such  telegraph  between  said  points. 

"Plaintiff  further  states,  that  on  or 
about  the  14th  day  of  Sejitember,  1885, 
he  was  temporarily  at  the  city  of 
Delphos,  in  the  state  of  Kansas,  and 
that  on  or  about  said  date  the  plain- 
tiff, by  his  agent,  .John  G.  West,  made 
and  entered  into  a  contract  with  de- 
fendant, its  agents  and  employes,  at 
the  city  of  Topeka,  which,  in  con- 
sideration of  the  sum  of  forty  cents 
to  it  paid  by  plaintiff,  undertook,  prom- 
ised and  agreed  to  transmit  and  de- 
liver, without  unnecessary  delay,  a 
certain  telegrapliic  message  to  jdain- 
tiff.  at  the  city  of  Delphos,  state  of" 
Kansas,  where  |)laintiff  was  temporar- 
ilv  residing  as  aforesaid,  which  mes- 
sage was  In  words  and  figures  fol- 
lowing, to-wit: 

"  'North  Topeka,  Kansas,  September 
14.  ISSil. — To  (ie(trge  West.  l>eli>lii)8. 
Kansas,  care  of  post  otlice:  Uncle  Sam 
died  last  night;  funeral  Wednesday. 
John  G.  West.' 
"That  plaintiff,  by  his  agent  as 
aforesaid,  tlif^n  and  tliere  pai<l  defend- 
an;  forty  cents,  tlie  regular  considera- 
tion and  price  by  it  cliarged  for  trans- 
mitting and  delivering  said  messngo 
from  the  city  of  Topeka  to  the  city 
of  Delphos  in  the  state  of  Kansas, 
which  consideration  was  then  and  tliere 
accepted  by  defendant,  and  for  which 
it  agreed,  without  unnecessary  delay 
as  aforesaid,  to  transmit  said  me«snge 
to  plaintiff  at  the  city  of  Delpho-*  nn 
aforesaid,  and  deliver  the  same  to 
plaintiff  in  person,  or  in  care  of  the 
post  oflice.  at  said  city  of  Del|>ho'«; 
that  although  defertdant  well  knew  the 
whereal»o»itK  of  plaintiff,  and  tlii'  p"«t 
ollice,  in  the  cnre  of  which  Bald  ni<"c 
Mjige  was  sent  at  said  city  of  Delplioi. 
state  of  Kansas,  and  could  and  -.lioiiM 
have  delivered  the  same  to  plaintiff  a-* 

aforesaid  on  the  sai lay  it   wa-  Hcnf. 

vet  defenijant.  its  .-igents  and  cmployop, 
maliciouHlv  and  in  groNs  neglect  of 
dutv  fnlle'd   and   refn«ed   to  deli\er  tho 
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same  to  plaintiff,  or  to  tlio  postolVice 
as  aloiosaiil,  within  a  ionsonal)lo  time, 
liiit  yiossljk-  ;ind  nialiciimsly  ncgh'cted 
anil  failed  to  dolivor  said  message  to 
j.laintiff  when  called  for  by  him  in 
person,  and  never  delivered  the  same 
to  plaint ilV  or  in  care  of  the  said  post- 
oilice  as  by  its  contract  it  had  obligated 
itself  to  and  was  bound  to  do. 

"IMaintiff  further  avers,  that  at  the 
time  of  the  said  grievances  he  was 
seventy-three  years  of  age,  and  had  an 
only  brother.  Samuel  C.  West,  who  was 
seventy-six  years  of  age,  and  who  re- 
sided in  P'liiladelphia,  Pennsylvania, 
and  that  said  telegram  was  to  notify 
plaintiff  of  the  death  of  his  said 
brother  Samuel,  which  was  then  and 
there  to  the  defendant,  its  agents  and 
employes,  well  known,  and  whose 
funeral  the  plaintiff  desired  to  and 
■would  have  attended,  but  for  the  gross 
negligence  of  defendant,  its  agents  and 
employes,  to  deliver  said  message  to 
l)laintiff.  as  by  the  contract  it  obligated 
and  bound  itself  to  do;  that  the  funeral 
of  the  said  Samuel  C.  West,  deceased, 
was  deferred  so  that  plaintiff  could  at- 
tend the  same,  and  which  the  plaintiff' 
intended  to  and  would  have  done,  if 
said  telegram  had  been  delivered  with- 
in a  reasonable  time,  in  accordance 
with  said  contract,  but  in  consequence 
of  the  failure  and  gross  and  malicious 
negligence  of  the  defendant,  its  agents 
and  employes,  to  deliver  said  dispatch, 
as  by  its  said  contract  it  had  obligated 
itself,  and  was  bound  to  do,  the  plain- 
tiff was  deprived  of  the  satisfaction 
and  pleasure  of  seeing  his  said  brother, 
and  being  present  at  his  funeral,  and 
because  of  which  plaintiff  suffered 
great  and  irreparable  injury,  distress 
and  mental  pain  and  anguish,  and 
which  was  great  and  overpowering, 
and  was  due  and  caused  by  the  failure 
and  gross  and  malicious  neglect  of  the 
defendant,  its  agents  and  employes,  to 
comply  with,  and  in  breach  of,  its  said 
contract.  And  thereby  also,  because  of 
the  failure  of  defendant  to  transmit 
and  deliver  said  telegram  to  plaintiff, 
as  it  was  bound  to  do,  the  plaintiff  was 
forced  to  and  did  then-  and  there  lay 
out  and  expend  large  sums  of  money, 
and  performed  labor,  to-wit,  ten  dol- 
lars, in  and  about  making  search  for, 
and  attempting  to  find  said  telegram, 
caused  by  the  failure  and  gross  and 
malicious  neglect  of  the  defendant,  its 
agents    and    employes,   to    comply   with, 


:.nd     in     buach    of,    its    said    contract, 
and  by  its  negligence. 

"Wherefore,  the  said  damage  ^u'- 
tained,  as  aforesaid,  by  reason  of  tlio 
breach  of  contract  and  gross  uegli 
gence  of  the  defendant,  through  its 
agents  and  employes,  was  and  is  in  tlie 
sum  of  ten  tluuisand  dollars,  for  which 
plaint  itV  demands  judgment,  costs,  and 
other  relief."  West  v.  Western  Union 
Tel.  Co.,  :59  Kan.  <»r!,  17  Tae.  807. 


B, 
III. 

IV. 

V. 
VI. 
A 


Tender, 


B. 

C. 
D. 


TENDER. 
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Notice   of  Paying,    1200 
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of  Tender,  1200 
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CEOSS-EEFERENCES: 
Landlord  and  Tenant: 

Answer,    Tender    of    Rent    Upon    the 
Land. 
Eeplevin  : 

Pica   to    Avowry,    Damage    Feasant, 

Tender  Before   Impounding; 
Plea   in   Traverse   to   (Cognizance,   No 
Eent  in  Arrear  in  Part,  Tender  in 
Part; 
Replication    to  Plea  to   Avowry,   De- 
nial of  Tender; 
Eeplication   to    Plea   to   Avowry,   De- 
mand After  Tender. 

I.     Pleas. 

A.  Plea  of  Tender  Before  Suit  in 
Assumpsit. 

And  the  said  C.  D.,  defendant  in  this 
suit,  by  G.  H.,  his  attorney,  comes  and 
defends  the  force  and  injury,  when,  etc. 
(general  issue  as  to  all  except  the  sum 
tendered,  thus):  and  as  to  all  the  said 
several  promises  and  undertakings  in 
the  said  declaration  mentioned,  except 
as  to  the  sum  of  (three  hundred)  dol- 
lars (the  sum  tendered)  parcel  of  the 
said    several    sums    of    money,     in     the 
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said  declaration  mentioned  (or,  if  some 
of  the  counts  are  denied  altogether, 
or  a  tender  cannot  be  pleaded  thereto 
say,  in  the  said  tliird,  fourth  and  last 
counts  mentioned),  sa>s  that  he  did 
not  undertake  or  promise  in  manner 
and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him, 
and  of  this  he  puts  liimself  upon  the 
country,  etc.  (And  tlie  said  plaintiff  duth 
the  like,  etc.)  And  as  to  the  said  sum 
of  (three  hundred)  dollars,  parcel  of 
the  said  several  sums  of  money  in  the 
said  declaration  (or  in  the  said  third, 
fourth  and  last  count,  according  to  the 
counts  pleaded  to),  mentioned,  the  said 
defendant  says,  that  the  said  plaintiff' 
ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  to 
recover  any  more  or  greater  damages 
tlian  the  said  sum  of  (three  hundred) 
dollars,  parcel,  etc.,  in  this  behalf,  be- 
cause he  says,  that  after  the  making 
of  the  said  several  supposed  promises 
and  undertakings  in  the  said  declara- 
tion mentioned  (or  in  the  said 


counts  mentioned),  as  to  the  said  sum 
of  (three  hundred)  dollars,  parcel,  etc., 
and  before  the  cxiiibiting  of  tlie  bill 
of  the  said  plaintiff  against  the  said 
defendant  and  in  this  behalf  (or  and 
before  the  commencement  of  tnis  suit), 

to-wit,  on  the day  of , 

in   the  year  (the   precise   day 

of  the  tender  is  not  in  general  mate- 
rial),   at aforesaid,    he,    the 

said  defendant,  was  ready  and  willing, 
and  then  and  there  tendered  and  of- 
fered to  pay  to  the  said  plaintiff  the 
said  sum  of  (three  hundred)  dollars, 
parcel,  etc.,  to  receive  which  of  the 
said  defendant,  he,  tlie  said  jilaintiff, 
then  and  there  wholly  refused;  and  the 
said  defendant  in  fart  further  saitli, 
that  he,  the  said  defemlant,  always, 
from  the  time  of  the  making  of  the 
said  several  i)roinises  and  undertakings 
jn    the    said    declaration    mentioned    (or 

in  the  said counts  mcnt iunr'd), 

as  to  the  said  sum  of  (three  hundred) 
dollar.s,  parcel,  etc.,  hitherto,  at,  etc., 
aforesaid,  been  ready  to  pay,  and  still 
is  there  ready  to  jtay  to  the  said  jtlain- 
tiff  the  said  sum  of  (three  hundred) 
dollars,  parcel,  etc.,  and  he  now  brings 
the  same  into  the  court  here,  ri'.idv  to  j 
be  paid  to  the  said  plaintiff,  if  hn 
will  accept  the  same  (or,  if  tlie  money 
has  been  already  |>aid  into  court,  in- 
stead of  the  words  "and  lie  now 
brings,"  etc.,  the  form  should  be  thus: 


"And  the  said  defendant  avers  that 
he,  the  said  defendant,  hath  i)aid  the 
said  sum  of  (three  hundred)  dollars, 
into  the  court  here,  in  this  action  so 
depending  as  aforesaid,  ready  to  be 
paid  to  the  said  plaintiff,  if  he  will 
accept  the  same"),  and  this  he,  the 
said  defendant,  is  ready  to  verify. 
Wherefore  he  prays  Judgment  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  against  him, 
to  recover  any  more  or  greater  dam- 
ages than  the  said  sum  of  (three  hun- 
dred) dollars,  parcel,  etc.,  in  this  be- 
half, etc.  (Add  a  plea  of  set  off  to 
the  sum  not  tendered,  if  advisable.) 
Burr.  App.  352,  St542;  3  Chit.  J'l.  ft22, 
12   Wend.    (X.   Y.)    393. 

B.     Plea   of    render   of   Bent    in    Cot-- 

enant. 
And  the  said  C.  D.,  defendant  in 
this  suit,  by  CI.  H.,  his  attorney,  comes 
and  defends  the  wrong  and  injury, 
when,  etc.,  and  says  that  the  said  plain- 
tiff ought  not  to  have  or  inaintain  his 
aforesaid  action  thereof  against  hiin,  to 
recover   any    more    or   greater    damagi-s 

than   the  said   sum   of  dollars, 

liec.iuse  he  says  that  he,  the  said  de- 
fendant, was  |>resf'iit  at  the  said  de- 
mised dwelling  house  at  the  time  when 

the  said  dollars  became  due  as 

aforesaid,  to-wit,  on,  etc.,  for  a  reason- 
able time,  to-wit,  the  space  of  one 
liour  before  sunset,  and  there  continued 
until  a  reasonable  time,  to  wit, 
ouo  hour  after  sunset  on  the  same 
day,  an<l  during  all  the  interval  of  time 
aforesaid,    was    there    ready    to   jmy    the 

said    rlollars    to    him    the    s.'iid 

plaintiff  but  that  neither  the  said  plain- 
tiff, nor  any  other  person  on  his  bo- 
half  during  the  said  time  or  any  part 
thereof,  was  there  ready  to  receive  the 
sam»';  and  the  said  defendtiiil  ftirtln-r 
saitli,  that  since  the  said  day  he  hnth 
always  been,  and   still    is   re.-idy  to   pay 

the    said dollars    lo    the    said 

plaintiff,    to-wit,    at,    etc.,    and    ho    now 

brings    the    said    dollars    Jioro 

into  court, Toady  lo  be  paid  to  the  said 
jilaintiff,  if  Ik-  will  aeri-pt  the  saino; 
all  which  he  is  ready  to  verifv:  Wliero- 
forc  he  prays  judgment  if  the  "-aid  jilaJn- 
tiff  ought  to  have  or  mainfaiii  his  -"aid 
action  thereof  against  him,  the  ^nid  de- 
fendant, to  recover  any  more  or  gn'nlor 

d;images  than  the  snid  »>nrn  of     —    

dollars,  in  this  behalf,  etc.  Burr.  App. 
?,*](),  Hf>r,i;  .1  f;hif.  F'l.  1017;  Yntos' 
Forms  448. 
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II.  Payment  luto  Court. 

A.  Oniir   for    Leave    To   l\ni   Money 

Into  Court. 

Ordorod  tliat  the  defendant  have 
leave  to  pay  into  court  the  sum  of 
(tliree  hundred  and  fifty)  dollars,  and 
(fifty  one)  cents,  in  this  cause,  upon 
entering  the  coiiunun  rule  for  that  pur- 
pose.    Dated,  etc. 

, ,   circuit   judge. 

Burr,  App.  229,  §479;  Yates"'  Forms 
86. 

B.  Notice  of  Paiioitj  Money  Tendered 

Into  Court. 
Please  to  take  notice,  that  the  sum 
of  (one  hundred  and  fifty)  dollars,  and 
(twenty-one)  cents  has  been  duly  paid 
into  court  in  this  cause;  and  tiiat  a 
rule  was  thereupon  entered,  of  which 
the  annexed  is  a  copy.  (Annex  same 
to  notice.  Dated,  etc.  Yours,  etc, 
G.    II.,    deft's    atty. 

Xo. street,   (Albany). 

To  E.  F.,  esq.,  plff's  attv. 
Burr.  App.  197,  §369. 

III.  Replication  to  Plea  of  Tender. 

And  the  said  plaintiff,  as  to  the 
said  plea  of  the  said  defendant,  by 
him  first  above  pleaded,  and  whereof 
he  hath  pat  himself  upou  the  country, 
doth   the   like. 

And  the  said  plaintift',  as  to  the  said 
plea  uf  the  said  defendant,  by  him 
secondly  above  pleaded,  says  that,  etc. 
(Conlinuiug  the  replication  in  the  usual 
form.) 

And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant  by  him 
(secondly)    above    pleaded    (as    to    the 

said    sum    of    dollars,    parcel, 

etc.),  says  that  he,  by  reason  of  any- 
thing by  the  said  defendant  in  that 
plea  alleged,  ouglit  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  him  (to  re- 
cover   further    damages    than    the    said 

sum    of   dollars,    parcel,    etc., 

in  this  behalf),  because  he  says,  that 
the  said  defendant  did  not  tender  or 
offer  to  pay  to  him,  the  said  plaintiff, 
the  said  sum  of dollars,  par- 
cel, etc.,  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said 
(last  mentioned)  plea  in  that  behalf  al- 
leged. And  this  he,  the  said  plaintiff, 
prays  may  be  inquired  of  by  the  coun- 
try. 

(If  a  set-off  were  also  pleaded,  pro- 
ceed thus): 

And  as  to  the  said   plea   of  the  said 


defendant  by  him  lastly  above  pleaded 
the  said  ])iaintiir  saith  that  lie,  by 
reason  of  anything  by  the  said  defend- 
ant in  that  plea  alleged,  ought  not  to 
be  barred  from  having  and  maintain- 
ing his  aforesaid  action  thereof,  against 
the  said  defendant,  because  he  says, 
that  he  was  not,  nor  is  indebted  to 
the  said  defendant,  in  manner  and  form 
as  the  said  defendant  hath  in  his  said 
last  plea  above  alleged.  And  this  he, 
the  s:iid  iilaintitr,  also  prays  may  bo 
iiu|uir(Hl  of  bv  the  country,  etc.  Burr. 
App.  ?.7(),   §ns'4;   ?,  Chit.  Pi.  1151. 

IV.  Verdict  for  Defendant  on  Plea  of 
Tender  in  Part,  Non-assumpsit  in 
Part. 

(Usual  form,  continuing) :  As  to  the 
first  issue  above  joined  between  the 
said  parties,  that  the  said  defendant 
did    not    undertake    or    promise,    to    an 

amount    beyond    the    sum    of    

dollars,  above  mentioned,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  that  behalf  alleged;  and  as  to  the 
last  issue  above  joined  between  the  said 
parties,  the  jurors  aforesaid  upon  their 
oath  aforesaid,  say,  that  the  said  de- 
fendant did  tender  and  offer  to  pay  to 
the  said  plaintiff  the  said  sum  of 
dollars,   parcel   of  the   several 


sums  of  money  in  the  said  declaration 
mentioned,  in  manner  and  form  as  the 
said  defendant  hath  above  in  that  be- 
half alleged.  Burr.  App.  426,  §814; 
Archb.  Forms  1  16. 

V.  Entry  of  Tender. 

(After  the  plea  proceed  thus): 
And  hereupon,  the  said  plaintiff  ac- 
cepts the  said  sum  of  (four  hundred 
dollars  and  fifty  cents),  so  tendered 
as  aforesaid,  by  the  said  defendant: 
Wherefore,  of  that  sum  the  said  defend- 
ant may  go  quit,  etc.  And  thereupon 
the  said  sum  so  accepted  by  the  said 
plaintiff',  is  deducted  from  the  recovery 
to  be  had  by  the  said  plaintiff  in  this 
suit,  and  judgment  shall  be  rendered 
onlv  for  the  residue,  if  any.  Burr. 
App.  95,  §180;  Yates'  Forms '338. 

VI.  Answers. 

A.     Answer,   Tender  of  Payment. 

I.      That   before   this   action,   and   on 

the  day  of ,   18 , 

at    ,    this    defendant    tendered 

to  the  plaintiff dollars  in  pay- 
ment of  said  note  and  interest  (or  other 
indebtedness),  but  *  he  refused  to  re- 
ceive the  same. 

if.      That    this    defendant    has   ever 
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since  remained,  and  still  is.  ready  and 
willing  to  pay  to  the  plaintiff'  said 
sum;  but  the  plaintiff  has  hitherto  re- 
fused   to    receive    the    same. 

III.     That  this  defendant  now  brings 

the   said   sum   of dollars   into 

this  court  (or  if  already  paid  into 
court,  that  this  defendant  has  paid  said 

sum  of  dollars  into  this  court 

in  this  action)  ready  to  be  paid  to 
the  plaintiff,  if  he  will  accept  the  same. 
2  Abb.  Forms  54. 

B.  A7isn-er,    Tender  as    to   Part,   and 

Payment  as  to  Part. 

I.  That   before  this   action    (and   on 

or  about  the  day  of  

18),  this  defendant  paid  to  the  plain- 
tiff    dollars,  in  full  (or  in  part) 

payment  of  the  said  note  (or  other  in- 
debtedness). 

II.  As  to  the  residue  of  said  claim, 

the  defendant  savs  that  on  the 

day  of  -.    18 ,  at  , 

he  tendered  (continuing  as  in  preced- 
ing form).     2  Abb.  Forms  54. 

C.  Answer,  Denial  of  Part,  and  Ten- 

der of  Eesidue. 

T.  That  he  promised  to  pay  the 
plaintiff  dollars  only. 

II.      That    before    this    action,    and 

on     the     day     of     . 

18— ,  at  ,  he  tendered  to  the 

plaintiff dollars  in  jiaynient  of 

said  sura;  but  (continuing  as  in  VI, 
A,  from   the   •).     2  Abb.   Forms  55. 

D.  Answer,  Demand  Before  or  After 

Plaintiff's   Tender. 

I.  That  before  the  making  of  the 
tender,  alleged  Tor  after  the  making 
of  the   tender   alleged,   and   before   this 

action),    and    on    the   day    of 

,  18 ,  at  ,  the  de- 
fendant requested  the  plaintiff  to  pay 
him  said  sum  (or  to  deliver  to  him  said 
deed). 

IT.  That  the  plaintifT  then  and  ever 
since  refused  to  pay  (or,  to  deliver) 
the   same.      2   Abb.   Forms   5.'?. 
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I.    Indictment  for  Sending  Threatening 
Letter. 
And  the  jurors  aforesaid,  upon   tiioir 
oath    aforesaid.    ])rcsent.    that    the    said 
T.  H.   being  such  wicked   and  evil  dis- 
posed  person  as  aforesaid,   and   not   re- 
garding  the   laws   and   statutes   of  this 
realm  after  the  passing  of  the  said  act 
of  parliament,  made  and  passed  in  the 
fourth   year   aforesaid,   to-wit,   on.   etc., 
at.  etc..  knowingly,  wilfully,  and  felon- 
iously,   did    send    to    the    said   John    F. 
a    certain    threatening   letter,   with   the 
name  and   signature   following:    tiiat    is 
to  say,  "Thomas  H."  subscribed  there- 
to,   directed    as    followeth;    that    is    to 
say,   "Mr.    F.,   Stapleford    Melton.   Lei- 
cestershire,   speed."    demanding    money 
of  the   said  .John   Fabling,   he   tiie  said 
John    F.    then    and    still    being    a    sub- 
ject   of    our    said    lord    the    king,    and 
which    said    last-mentioned    letter   is    of 
the   tonoT  following;    that   is  to  sav. 
Aldersgate   Street,   l.l.l,   May   ."•.  '\S24. 
"Sir — You    have   f;iken    possession   ot 
all   my  property,  and   disposed  of  it   in 
a  way  very  disgraceful  to  man  or  man- 
hood,   and    you    have    ruined    an    indus- 
trious  man   and   an   innocent   family  to 
serve  your  friend  Tom  II.,  and  fo  make 
yourself    look     great,    l)ut     you    should 
have    recollected    wlio    you    had    got    to 
contend    with,    and    what    I    can    bring 
against  you,  and  though  it  is  years  ago. 
I     can    indict    you    for    it.       Yon     %vell 
know    you    have    several    times     nmde 
overtures    to    me,    of    which    I    can    in- 
dict   you    for    sodomy;    yoti    liave    done 
all  you  can   to  bring  disgrnre  and   ruin 
(in    my    family,   and    I    can    bring   more 
disgrace  on  you   tliat  you   have  in  yotir 
|iow«T   to   liring   on    nif.   an    F    ran    Jinxc 
ns   goofj    R   clinrncter   frrim    Noffingliiim 
and    in    T<ond<>n,    »•»    .Inhii    F/ibling    can 
have  at   Stapleford  and   Whjxxnrden.      I 
have    determined    to    have    it    out    with 
you    this    time,    if    I    dnti 't     rerrive    a 
coinpenwation  for  the  lonnow  I   linve  •"«« 
I. lined    l)y    yon;    you    may    <le|»end    npon 
it   I  shall  indict  you  in  a  few  day*. 
Yonrn.  etc.. 

"Thnmnx    Hickman." 
"'Mr.    Fabling.   Stnpleford    Melton,   liOl- 
ccftemhir'',   «[ie<'d. " 
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Willi  II  view  ami  iiitont  to  extoil 
and  iliun  nionoy  from  tlio  said  .loliu 
Fablinj;.  Ikmii},' "  tlu'  i.iTsoii  so  tiiroat- 
.•noil.  atiaiiist  the  form  of  the  statute, 
ami  apiinst  the  peaee  of  our  said  lord 
the  kins,  l"**  thrown  and  di-^niity.  o 
Chit.    rr.   L.   S4<>. 

II.     Indictment  for  Threatenmg  To  Do 
Injury  to  Another. 

•'Tlie  said  t  liailos  Young,  at,  etc., 
feloniously  and  maliciously  did  threat- 
en to  slioot  one  George  W.  Pressley, 
then  and  there  being,  with  intent  then 
and  therebv,  bv  means  of  said  threat, 
to  compel  tlie  said  George  W.  Pressley 
to  submit  to  his  person  being  searched, 
the  same  being  against  the  will  of  him, 
the  said  George  W.  Pressley,  and  con- 
trary to  the  form  of  the  statute,  m 
such  case  made  and  provided."  State 
r.  Young,  26  Iowa  122. 

^Vo/e.— Under  a  statute  "to  compel 
the  person  so  threatened  to  do  any  act 
against  his  will." 

III.  Indictment   for   Threat  With   In- 
tent To  Extort  Money. 

' '  Maliciously  and  verbally  did  threat- 
en one  Ilosea^'.  Killam  to  accuse  said 
Killam  of  having  committed  the  crime 
of  adultery  with  Antoinette  M.  Hazen, 
wife  of  Nathan  T.  Hazen,  with  a  view 
and  with  the  intent  to  extort  money 
from  the  said  Killam."  Com.  c.  Moul- 
ton,  liH  Mass.  3i)7. 

IV.  Information  for  Threat  With  In- 

tent To  Extort  Money. 
"I    know    you    had    a    corrupt    agree- 
ment .with   the  Allen's   Cornice   &   Cor- 
rugating   ^Vorks,    and    that    you    voted 
corruptly    to    allow    them    the    contract 


at  the  ward,  city  ami  county  aforesaid, 
with    force    and    arms,    did    feloniously 
and  extorsively  obtain  from  one  George 
'rhi'iss,    who    was    then    and    there    law- 
fully  carrying   on   business   in    the   said 
city,    with*  his   consent,   a   certain    writ- 
ten   instrument,  being  an  order  for  the 
|)avment    of    money    of    the    kind    com- 
iiuiiilv    called    bank    checks,    and    being 
then*  and   there   wholly   unsatisfied,   for 
the   payment   of,   and   of   the   value   of, 
one   thousand   dollars,   and   the   sum   of 
one   thousand  dollars  in   money,   lawful 
money  of  the  United  States,  and  of  the 
value   of   one   thousand   dollars,   of   the 
l)ersonal    property    of   the   .said    George 
Theiss,    such    consent    being    then    and 
there    by   them,   the   said    (defendants) 
induced  by  a  wrongful  use   of  fear  on 
the  part  of  him,  the  said  George  Theiss, 
and  such  fear  being  then  and  there  by 
them,  the  said  (defendants)  induced  by 
a  threat  then  and  there  by  them  made, 
to    the    said    George    Theiss,    to    do    an 
unlawful  injury  to  his  property,  that  is 
to  say,  to   injure   and  destroy   the   said 
business  of  him,  the  said  George  Theiss, 
and   prevent   and   hinder  him   from   car- 
rying  on    the    same,   against    the    form 
of    the   statute,    etc."      People    v.    Wil- 
/ig,  4   N.   Y.  Crim.  403. 
VI.     Indictment  for  Wliitecapping. 

"In  the  name  and  by  the  authority 
of  the  State  of  Texas,  the  grand 
jurors  for  the  county  of  Coryell,  State 
afonesaid,  duly  organized  as  such,  at 
the  January  term,  A.  D.  1901,  of  the 
District  Court  for  said  county,  upon 
their  oaths  in  said  court  present  that 
E.  M.  Dunn,  on  or  about  the  9th  day 
of   April    A.   D.    1900,   and   anterior   to 


corruptly  to  allow  tnem  me  cuulkh-u  ^j  April,  a.  u.  ivvyi,  auu  anL^.iv^i  ^^ 
for  the  repairing  and  replacing  of  theLi^g  presentment  of  this  indictment,  in 
roof  and  gutters  on  the  old  county  the  county  of  Coryell  and  State  ot 
ho'^pital  building,  and  if  you  do  not  Texas,  and  with  the  intention  of  inter- 
nive  me  fifty  dollars  I  will  expose  you    fcing    by    frightening    him    with    the 


and  open  up  on  you  by  putting  a  line 
in  the  paper  tomorrow."  Schultz  r. 
State,  135  Wis.  (344,  114  X.  W.  505,  116 
N.   W^   259,   571. 

V.  Indictment  for  Extortion  by  Force 
or  Fear. 
"The  grand  jury  of  the  city  and 
county  of  New  York,  by  this  indict- 
ment,' accuse  the  defendants  of  the 
crime  of  extortion,  (Mimmitted  as  fol- 
lows: The  said  (defendants),  each 
late  of  the  first  ward  of  the  city  of 
New  York,  in  the  county  of  New  York 
aforesaid,  on  the  twenty-third  day  of 
March,  in  the  year  of  our  Lord  one 
thousand  eight   hundred  and   eighty-six. 


right  of  Jim  Owens  to  occupy  his  (the 
Jim  Owens)  premises,  he,  the  said  Jim 
Owens,  being  then  and  .there  the  owner 
and  occupant  of  certain  premises,  said 
). remises  being  then  and  there  situated 
and  being  in  justice  precinct  No.  4,  in 
the  County  of  Coryell,  and  State  of 
Texas,  and  with  the  intention  of  inter- 
fering, by  frightening  him  with  the 
right  of  said  Jim  Owens  to  follow  his 
legitimate  occupation,  calling,  and  pro- 
fession, the  same  being  that  of  a  farm- 
er and,  stockman;  and  he,  1  he  said  Jim 
Owens,  being  then  and  there  in  the 
pursuit  of  and  engaged  in  said  occu- 
jiation   of  a  farmer  and  stockman,  and 
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with  the  intention  of  causing  the  said 
Jim  Owens  to  abandon  his  said  prem- 
ises, and  lo  abandon  tlie  said  county 
and  precinct  in  which  he,  the  said  Jim 
Owens,  then  resided,  to-wit,  in  justice 
precinct  No.  4,  and  in  Coryell  Coun- 
ty, State  of  Texas,  did  then  and  there 
unlawfully,  wilfully,  and  knowingly 
cause  to  bo  sent  to  the  said  Jim  Owens 
by  the  United  States  yiail  service,  and 
by  mailing  and  posting  the  same  for 
transmission  and  delivering  in  the 
Tiiited  States  postottiee  at  Leon  Junc- 
tion, a  town  and  United  States  post- 
oliice  in  Coryell  County,  Texas,  an 
anonymous  notice,  threats,  and  signs  of 
the  tejior  following: 

"  'Jim   Owens   went   to   Hell  June 
20th,    1900.' 
(Here    drawing   of     coffin     and    person 
hanging  from  gibbet.) 
— and    which   said    notice,   threats,   and 
signs    were    by    the    said    E.    AI.    Dunn 
jijaced    in    the    mail    box    at    the    said 
United    States    post-office    at    the    said 
Leon    Junction,    duly    enclosed     in     a 
sealed    envelope,   which    said     envelope 
was  then  already  duly  stamped  with  a 
United   States  two-cent  postage   stamp, 
and    on    which    envelope    was    the    fol- 
lowing     pencil-written      address,      viz: 
'Mr.     Jim     Owens,     Boaz,     Tex.,'     and 
whereby   and   l)y   the    means   aforesaid, 
tlie    said    E.    >L    Dunn    did    then     an<l 
tliere    unlawfully,    wilfully,    and    know- 
ingly   cause    said    notice,    threats,    and 
signs    to    be    sent,    and    the    same    was 
then  sent,  by  due  course  of  the   United 
States   mail,   from    said   Leon   Junction 
post-office    to    the    said    Jim    Owens    at 
Boaz,    in    Coryell    County,     Texas,     and 
from    which    said    Boaz   post-oflice   saiil 
.lim  Owens  did  receive  and  obtain  sail' 
notice,  tiireats.  and  signs,  said  Boaz  be- 
ing   tlien    and    there    tlie    j)ostoniee    ad- 
dress   of   the    said    Jim    Owens,    against 
the    peace   and    dignitv   of    the   state." 
Dunn    r.    State,    4?,    Ti'x.    Crim.    LM,    :{L', 
(i3    S.    \V.   571. 


Vn.  Warrant  of  Commitment  on  Fail- 
ure To  Give  Bond  To  Keep  the 
Peace. 

Otsego    ''ounty,    ss:      To    any    coristHbl'" 

of  sriid   county,  greeting: 

Wheri'HH,  Flarvey  K.  Saxlon,  on  the 
iltli  day  of  September,  instant,  made 
coni|'laint  to  me,  in  writing,  on  oath, 
that  i'hilip  (iano.  on  the  lllh  day  "1 
Septeniber,  instant,  at  the  town  of  Mid- 
dlefield,   iu    said   county,   tbrcateucd   to 


shoot  him,  the  t-aid  Harvey  E.  Saxton, 
and  otherwise  injure  him;  whereas,  it 
appeared  to  me,  upon  the  examination 
of  the  said  complainant,  duly  made  on 
oath,  and  reduced  to  writing,  and  sub- 
scribed by  him,  that  there  was  just 
reason  to  fear  the  commission  of  said 
otfense  by  said  Philip  Uano,  and  he 
having  been  brought  before  me,  on 
my  warrant,  required  to  enter  into  a 
recognizance  in  the  sum  of  three  hun- 
dred dollars,  with  sufficient  surety,  to 
appear  at  the  next  Court  of  Sessions,  to 
ije  held  in  said  county,  and  not  to  de- 
part the  same  without  leave,  and,  in 
the  meantime,  to  keep  the  peace  to- 
wards the  people  of  this  state,  and 
particularly  towards  the  said  complain- 
ant; and  the  said  Philip  Gano  having 
refused  to  find  such  security',  you  are 
therefore  commanded,  in  the  name  of 
the  people  of  the  state  of  New  York, 
forthwith  to  convey  him  to  the  com- 
mon jail  of  said  county,  and  deliver 
him  to  the  keeper  thereof,  who  is  here- 
by required  to  receive  the  said  Philip 
(iano  into  his  custody,  and  him  safely 
keep  in  the  said  jail  until  he  shall  find 
such  security  or  be  discharged  by  due 
course  of  law. 

Witness    my    hand,    this    12th    day    of 
September.  ]S(il. 
Nathan  G.  Hall,  justice  of  the  jieace. 

G;ino  r.  Hall,  ")  Park.  Crim.  6.")1,  tj.li, 

Xotc. — Held    under    statute     w;irraiit 
need  not  be  under  seal. 
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V.      Affidavit    for    Leave    To   File    An- 
swer After  Time,   li'ii.') 

CROSS-h'KFKKKXlVKS: 
Al>MIKAI.TY  : 

(>rd('r    Knlar{^iii<^   'I'imo. 

K.IK.l  TMKNT: 

("tnliM-   Td    Appear   a  ml    I'lcacl; 
Older   To   x\pprar  ami    I'loail    on    Mo- 
tion   in   Open    Court. 
t^ciRK    Facias: 

Notice  To  Plead  to  Scire  Facias. 

I.    Imparlance. 

A.  dtiural  I m parlance. 

And  the  said  defendant  by  H.  F., 
his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  prays 
a  day  tliereupon  to  imparl  to  the  said 
declaration  of  the  said  plaintiff,  and 
it  is  granted  to  him.  etc.  And  upon 
this  a  day  is  given  to  the  parties  afore- 
said,   before    our    lord    the    king,    until 

wheresoever,    etc.,    that   is   to 

say,  for  the  said  defendant  to  imparl 
to  the  declaration  aforesaid,  and  then 
to  answer  the  same;  at  which  day,  be 
fore  our  said  lord  the  king  at  Westmin- 
ster, come  the  parties  aforesaid,  bv 
their  attorneys  aforesaid,  and  the  said 
defendant  savs,  etc.  (to  the  end  of  the 
plea).     3  Chit.  PI.  889.  ♦ 

B.  Special   Imparlance. 

And  the  said  defendant  (or  if  mis- 
nomer be  pleaded,  say,  "and  C.  D.  who 
is  sued  by  the  name  of  E.  D. '')  in  his 
proper  person,  comes,  and  saving  to 
himself  all  advantages  and  exceptions, 
as  well  to  the  writ  as  to  the  declara- 
tion aforesaid,  prays  leave  to  imparl 
thereunto,  here,  until,  etc.,  and  it  is 
granted  to  him,  etc.,  the  same  day  is 
given  to  the  said  plaintiff  here,  etc., 
at   M-hich    day   comes    here   as   well    the 

said  plaintiff  by ,  his  attorney, 

as  the  said  defendant  in  his  proper  per- 
son (or  by ,  his  attorney),  and 

the   said   defendant   says,  etc.     3   Chit. 
PI.  891. 


C.  General  Special  hnparlance. 
A    general   special   iniparjanfc    differs 

only  from  the  preceding  form,  in  this, 
that  instead  of  the  words  in  italics  the 
following  are  to  be  inserted,  "and  sav- 
ing all  'the  advantages  and  exceptions 
whatsoever."     3  Chit.  PI.  891. 

D.  Imparlance  Under  Later  Practice. 
(After   entering  the  declaration,  pro- 

pppd   as   follows): 

.And  now  at  this  day,  that  is  to  say, 
on    the    first    Monday   of   May,    in    this 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


same  term  (the  term  in  the  placita),  to 
which  (l:iy  the  said  defeiulaiit  had  leave 
to  imparl  to  the  said  bill  (or  declara- 
tion), of  the  said  i)lainfiff,  and  then 
to  answer  the  same,  before  the  justices 
aforesaid,  at  the  (city  hall  in  the  city 
of  New  York),  come  as  well  the  said 
l»laintifV,  by  his  attorney  aforesaid,  as 
the  said  defendant,  by  C!.  U.,  his  at- 
torney. 

And  the  said  defendant,  by  G.  II.,  his 
said  attorney,  defends  the  wrong  and 
injury,  when,  etc.  (enter  the  plea). 
Burr."  App.  80,  §151. 

II.     Notices. 

A.  Notice    To    Declare. 

Please  to  take  notice  that  the  plain- 
tiff in  this  cause  is  hereby  required  to 
declare  therein  before  the  end  of  the 
next  term  after  service  of  this  notice; 
or  that  judgment  of  discontinuance  will 
be  entered  against  him.  Burr.  App. 
195,  §361. 

B.  Notice  To  Plead. 

Please  to  take  notice,  that  the  de- 
fendant in  this  cause  is  hereby  required 
to  plead  to  the  declaration  filed  there- 
in (with  a  copy  whereof  you  are  here- 
witli  served),  in  twenty  days  after 
service  of  a  copy  thereof,  and  of  this 
notice  or  judgment.  Burr.  App.  195, 
§362. 

C.  Notice  To  Eeply. 

Please  to  take  notice,  that  the  plain- 
tiff in  this  cause  is  hereby  required  to 
reply  to  the  plea  (or  pleas),  filed  here- 
in, with  a  copy  (or  copies),  whereof 
you  are  herewith  served,  in  twenty 
ilays  after  service  of  a  copy  (or  copies), 
tliereof,  and  of  this  notice,  or  judgment. 
Burr.  App.  198,  §372. 

D.  Notice   To   Bejoin. 

Please  to  take  notice,  that  the  de- 
fendant in  this  cause  is  hereby  required 
to  rejoin  to  (or  "answer"),  the  repli- 
cation filed  therein  (with  a  copy  where- 
of you  are  herewith  served),  in  twenty 
days  after  service  of  a  copy  thereof, 
and  of  this  notice  or  judgment.  Burr. 
App.   198,   §373. 

E.  Notice   To   Suirejoin. 

Please  to  take  notice,  that  the  plain- 
tiff in  this  cause  is  hereby  required 
to  surrejoin  to  (or  answer),  the  re- 
joinder filed  therein  (with  a  copy  where- 
of you  are  herewith  served),  in  twenty 
days  after  service  of  a  copy  thereof, 
and  of  this  notice,  or  judgment.  Burr. 
App.   198,   §374. 
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p.     Notice  To  Plead  to  Scire  Facias. 

Please  to  take  notice  that  the  de- 
fendant in  this  cause  is  hereby  re- 
quired to  plead  to  the  writ  of  scire 
facias  issued  therein  (with  a  copy 
whereof  you  are  herewith  served),  in 
twentv  davs  after  service  of  a  copy 
thereof.  Burr.  App.  196,  §363;  Laws 
of  1840,  p.   333.   §14. 

III.  Orders  for  Further  Time. 

A.  Order   for   Further    Time   To   De- 

clare. 
Ordered,    that    the    time    to    declare 
in  this  cause  be  extended  to  the  (tenth 
dav  of  April)  next.     Dated,  etc.     Burr. 
App.  227.   §473. 

B.  Order  for  Further  Time  To  Plead. 
Let   the  time  to   plead   in   this   cause 

be    extended    to    the    day    of 

next  (or  instant).     Dated,  etc. 

W.  B.  D.,  couit  comr. 

Burr.  App.  229,  §480. 

IV.  Enlarging  Time  To  Plead. 

A.  Affidavit  on  Motion  To  Enlarfje 
Time  To  PUad. 

Y.  Z.,  being  duly  sworn,  says: 

T.  That  he  is  the  defendant  in  the 
above  entitled  action. 

IL  That  he  has  fully  and  fairly 
stated  the  case  in  this  cause  to  Q.  H., 
his  counsel  therein,  who  resides  in  the 

village  of (or,  at  No. , 

street,      in      the      city       of 

-),  and  that  he  has  a  good  and 


of 


18- 


-,  at 


o'clock 


substantial  defense,  on  the  merits,  in 
the  action,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes. 

IIL  (State  excuse,  e.  g.,  thus).  That 
he  was  compelled  to  leave  the  city  of 
New  York,  in  which  he  resides,  on  busi 
ness,  immediately  after  being  served 
with  the  summons  herein,  and  remained 
absent  for  two  weeks,  since  which  he 
has  not  had  time  to  instruct  his  cnnnsei 
concerning    his    answer    in    this    cau-c, 

and    that days    further    tim.- 

is   necessary    tlierefor.      Tliat    the    com 

plaint  was  ser\ed  on  the  day 

of   ,    18 ,    and    the   time    to 

answer    expires    on    the —    day 

of ,  and   no  extension   of  such 

time  has  been  had  (or  if  any,  state 
what).     2  Abb.   Forms  196. 

B.     Notice  of  Motion  To  Enlarrje  Timt 
To  Plead. 

Please   take   notice,  that  on   the   nftl 
davit    a    copy     of    which     is    herewith 
served,   the    undersigned    will    move   Ihf 
court,    at   a    special    term    thereof    to   bo 
held  at  .  '>"  the  day 


in    tlie    forenoon,    to    enlarge    the    time 

to  answer  herein  days,  or  for 

such  other  relief  as  may  be  .iust.  2  Abb. 
Forms  195, 

C.     Order  Enlartjnifi    Time   To   Plead. 

On    the    annexed    affidavit    of   Y.    Z., 

let   the   said   defendant    have   

days  additional  time  to  answer  the 
complaint   herein.     2   Abb.   Forms    196. 

V.     Affidavit  in  Support  of  Application 
for  Leave  To  File  Answer  After 
Expiration  of  Time. 
T,    A.    P...    of,    etc.,    the    solicitor    (or 
managing  clerk   to  Mr.  C  D.,  of,  etc., 
the   solicitor)    for  the   above-named   de- 
fendant  E.  F.   in   this  suit,   make  oath 
and  say  as  follows: 

1.  That  the  jirinted  bill  of  complaint 
(or  the  subpoena)  in  this  suit  was 
served  on  the  said  defendant  K.  F.,  on 

the  day  of  ,   18 -, 

as  T  have  been  informed  by  the  said 
defendant   and   verily   believe. 

2.  That  1  am  advised  by  counsel  and 
believe,  that  it  is  material  and  neces- 
sarv  for  the  defence  of  the  said  de- 
fendant E.  F.  in  this  suit,  that  ho 
sliould  put  in  (a  plea  or)  an  answer  to 
the    said    bill. 

3.  That  instructions  to  settle  surli 
(plea  or)  answer  were  laid  before  coun 
pel  on  the day  of  . 

4.  That  it  is  not  desired  to  put 
in  such  (plea  or)  answer  for  the  pur- 
I<i)se    of    delay,   and    tliat    further    time, 

until    tlie day     of 

next,    will,    in    my   .judgment,   be    neee^ 
sarv    to    put    in    such    (plea    «)r)    Rn^ 
3     i)an.    Ch.    PI.    & 
21  s.-. 


<wer. 
I'r.    ( Perkins'   ed.) 
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K.     Assipiimnit  of  Term,  1207 

1..     Sitrnnthr,    1207 

M.     Covfiujiit    To   SUi))(1    Sci-nl.    120H 

rEOSS-REFKRKNCES: 

Kjr.rTMKXT: 

Coniplaiiit  in  E.joctinpnt  Sottiiiir  Fortli 

Plaintiff's  Ti'tlo   by  Dood; 
Complaint      in       Kjcctinent       Setting 

Forth  Title  by  Devisp; 
Complaint      in       Ejeetmont       Sotting 

Forth    Title    by    Descent; 
Denial    of    Title    in    Ejectment. 
LiBKRi'M  Texkmknthm  : 

Plea     in     Trespass     Qiuiro     <'iansiim 

Fregit. 

Xl'ISAXCE: 

Answer,   Alleging   Preserij)tive    Kight 
To   Jraintain    S'liisance. 
Quieting  Title: 

Complaint.   Action   To  Quiet    Title; 
Cross-Complaint,   Setting  I^p   Title   in 
Defendant. 
Right.  Writ  of: 

Count     on     Seizin     of     Demandant 's 

Father; 
Count  in  Writ   of  Right   on  Demand- 
ant's  Own   Seizin. 

I.     Declarations. 

A.  Declnratwn,  Inducement   That  the 

Grantor    or    Lessor    Was    Seizeel 

in  Fee  Simple. 
For  that  whereas  one  G.  H.,  befor« 
and  at  the  time  of  the  making  of 
the  indenture  hereinafter  mentioned 
■was  seized  in  demesne  as  of  fee,  of 
and  in  the  tenements  and  premise.-:, 
with  the  appurtenances,  hereinafter 
mentioned,  to  have  been  demised,  to- 
wit,  at,  etc.  (venue).  And  being  so 
seized,  etc.     2  Chit.  PI.  560. 

B.  Declaration,     Inducement,     Seizin 

in    Fee,   Uvshand  and   Wife   in 

Bight  of  Wife. 
For  that  whereas  the  said  A.  R.  and 
C,  his  wife,  before  and  at  the  time 
of  making  the  indenture  hereinafter 
mentioned,  were  seized  in  their  demesne 
as  of  fee,  in  the  right  of  said  C.,  of 
and  in  the  tenements  and  premises, 
with  the  appurtenances,  hereinafter 
mentioned  to  have  been  demised,  to- 
wit,  at,  etc.  (venue).  And  being  so 
seized,   etc.     2   Chit.   PI.    .561. 

C.  Declaration,     Inducement,     Seizin 

for  Life. 
For  that   whereas  one  E.  F.,  before 
and   at   the   time  of  making  the   inden- 
ture  hereinafter   mentioned,   was   seized 
in     his    demesne    as    of    freehold,     for 


the  term  of  his  natural  life  (or  for 
the  ti'rni  of  the  natural  life  of  (i.  H.) 
of  and  in  the  tenements,  with  the  ap- 
purteiKinees,  hereinafter  mentioned  to 
iiave  been  demised,  to-wit,  etc.  And 
being  so  seized,  etc.     2  Chit.  PI.  562. 

D.  Declaration,   Inducement   of    Ten- 

anrii  hy  Curtesy  or  Doxvcr. 
For  that  whereas  one  E.  F.,  before 
and  at  the  time  of  making  the  inden- 
ture hereinafter  mentioned,  was  seized 
of  the  tenements  hereinafter  mentioned 
to  have  been  demised,  in  his  demesne 
as  of  freehold,  for  the  term  of  his  life, 
as  tenant  thereof,  by  the  law  of  Eng- 
land, to-wit,  at,  etc.  (venue),  and  being 
so  seized,  etc.  (If  the  seizin  be  slated 
as  a  derivative  title,  state  the  marriage, 
birth  of  a  child,  death  of  the  wife.) 
2  Chit.  PI.  563. 

E.  Declaration,     Inducement,     Estate 

in  Joint  Tenancy. 
For  that  whereas,  before  and  at  the 
time  of  the  making  of  the  indenture 
hereinafter  mentioned,  E.  F.  and  G.  H. 
were  seized  as  joint  tenants  in  their 
demesne  as  of  fee,  of  and  in  the  tene- 
ments, with  the  appurtenances,  herein- 
after mentioned  to  have  been  demised 
to  the  said  defendant,  and  being  so 
seized,  etc.     2  Chit.  PI.  570. 

F.  Declaration,     Inducement,     Estate 

in  Coparcenary. 
For  that  whereas,  before  and  at  the 
time  of  making  the  indenture  herein- 
after mentioned,  E.  F.  and  G.  H.  were 
seized  in  their  demesne  as  of  fee,  of 
and  in  the  tenements,  with  the  appur- 
tenances, hereinafter  mentioned  to  have 
been  demised  to  the  said  defendants 
as  the  daughters  and  co-heirs  of  one 
.7.  K.,  deceased.  And  being  so  seized, 
etc.     2  Chit.  PI.  570. 

G.  Declaration,   Title  by  Descent. 
And    the    said    defendant,    being    so 

possessed  as  aforesaid,  and  the  said 
E.  F.  being  so  seized  of  the  said  re- 
version as  aforesaid,  he  the  said  E.  F., 
afterwards,  to-wit.  on,  etc.,  at,  etc. 
(venue),  aforesaid,  died  so  seized  of 
the  said  reversion  of  and  in  the  said 
demised  tenements,  with  the  appurte- 
nances as  aforesaid,  whereupon  and 
whereby  the  said  reversion  of  and 
in  the  said  tenements,  with  the  appur- 
tenances, then  and  there  descended  and 
came  to  the  said  plaintiff,  as  son  and 
heir  of  the  said  E.  F.,  deceased,  and 
thereby  he  the  said  plaintiff  then  and 
there    became,    and    was,    and    still    is, 
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seized  of  the  said  reversion  of  and 
in  the  said  tenements,  with  the  appur- 
tenances, in  his  demesne  as  of  fee. 
2  Chit.  PI.  571. 

H.     Declaration,  Title  by  Marriage. 

And  the  said  C.  being  so  seized,  of 
and  in  the  said  reversion  in  the  said 
demised  tenements,  with  the  appurte- 
nances, as  aforesaid,  she  the  said  C, 
afterwards,  to-wit,  on,  etc.,  at,  etc. 
(venue),  aforesaid,  took  to  her  hus- 
band plaintiff;  by  virtue  whereof  the 
said  plaintiffs  then  and  there  became, 
and  were,  seized  of  the  said  tenements, 
with  the  appurtenances,  in  their  de- 
mesne as  of  fee,  in  right  of  the  said  C. 
2  Chit.  PI.  573. 

I.     Declaration,  Title  by  Feoffment. 

And  the  said  E.  F.  being  so  seized 
as  aforesaid,  he  the  said  E.  F.  after- 
wards, to-wit,  on,  etc.,  at,  etc.  (venue), 
enfeoffed  the  said  plaintiff  of  the  said 
tenements,  with  the  appurtenances,  to 
have  and  to  hold  the  same  to  the  said 
plaintiff  and  his  heirs  and  assigns,  to 
the  use  of  the  said  plaintiff,  his  heirs 
and  assigns  forever;  by  virtue  of  wliicli 
said  feoffment,  he  the  said  plaintiff 
then  and  there  became  and  was  seized 
of  and  in  the  said  tenements,  with  the 
apparti  nances,  in  his  demesne  as  of 
fee;  and  being  so  thereof  seized,  etc. 
2  Chit.  PI.  573. 

J.     Declaration,   Title   by   Lease. 

For  that  whereas,  heretofore,  to-wit, 
on,  etc.,  at,  etc.  (venue),  by  a  certain 
indenture  then  and  there  made  botwocn 
E.  F.,  of  the  one  part,  and  the  said 
plaintiff  of  tlie  other  part  (which  said 
indenture,  sealed  with  the  soal  of  the 
.said  E.  F.,  the  said  plaintiff  now  brings 
here  into  court,  the  date  whereof  is 
the  day  and  year  aforesaid),  the  said 
E.  F.  did  demise,  lease,  set,  and  tc 
farm  let  unto  the  said  plaintiff,  his 
executors,  administrators  and  assigns, 
a  certain  messuage  or  dwelling  Ikiuhc, 
etc.,  situate,  etc.  (except  as  in  the  said 
indenture  is  excej)ted).  To  liavo  iind 
to  hold  the  said  messuage  or  dwelling 
house,  etc.,  with  the  aftpurtonances 
(except  as  aforesaid),  unto  the  said 
jihiintiff,    his    executors,    administrators 

and    assignsj,    from    the day 

of ,  then   last  past,  to  the  full 


end  and  term  of 


years  thenoo 


next  ensuing,  and  fully  to  be  complete 
and  ended  (here  set  nut  any  jiarls  of 
the  lease  that  may  be  applicable  to 
the    case),    as    by    the    said    indenture, 


reference  being  thereunto  had,  will 
(amongst  other  things)  more  fully  and 
at  large  ajipear.  By  virtue  of  which 
said  demise,  the  said  plaintiff  after- 
wards, to-wit,  on,  etc.,  entered  into 
and  upon  all  and  singular  the  said 
demised  premises,  with  the  appurte- 
nances, and  became  and  was  possessed 
thereof  for  tiie  said  term,  so  to  him 
thereof  granted  as  aforesaid;  and  be- 
ing so  possessed,  etc.     2  Chit.   PI.  574. 

K.     Declaration,     Assignment     of     a 
Term   to  the  Phuntif. 

By  virtue  of  which  said  demise,  he 
the  said  E.  F.  afterwards,  to-wit,  on, 
etc.,  aforesaid,  entered  into  and  upon 
all  and  singular  the  said  demised  tene- 
ments, with  the  appurtenances,  and 
became  and  was  possessed  thereof  for 
the  said  term  so  to  him  thereof  granted 
as  aforesaid.  And  the  said  E.  F.  being 
so  possessed  thereof,  he  the  said  E.  F. 
afterwards,  to-wit,  on,  etc.,  at,  etc. 
(venue),  aforesaid,  by  his  certain  deed- 
poll  indorsed  on  the  said  indenture, 
and  duly  signed  by  him  and  >ealed 
with  his  seal,  and  wliich  the  said  plain- 
tiff now  brings  here  into  court,  the  date 
whereof  is  the  day  and  year  last  afore- 
said, he  the  said  E.  F.,  for  the  con- 
siderations therein  mentioned,  did  bar- 
gain, sell,  assign,  transfer  and  set  over, 
unto  the  said  plaintiff,  his  executors, 
ailministrators  and  assigns  (here  set 
out  the  operative  words  of  the  deed 
of  assignment),  as  by  the  said  deed- 
poll,  reference  being  thereunto  had, 
will  more  fully  ap|>ear.  By  virtue  of 
wiiicli  said  deed  poll,  tlie  said  plaintiJf 
.-iflerwards,  to-wit,  on,  etc.  Inst  afore- 
said, at,  etc.  (venue),  aforesaid,  be- 
came and  was,  and  from  thence  hith- 
erto hath  been,  :ind  still  is.  poKsesneJ 
of  the  said  t<iiements,  with  the  appur- 
tenances, for  the  residue  of  the  !«iiid 
term  so  thereof  granted  as  Bf<ir<'said. 
And  although,  etc.     2  Chit.  PI.  r,:r,. 

L.     Dcclaralinii,     T\tlc    In/    Surrni<lrr 
of  a   f.i nurholil  Intrrrxt. 

.\ud  the  sai<l  K.  F.  being  ho  posfinii?<e«l 
of  tlie  said  demised  leni'ments,  with 
the  appurtenances,  ns  afnre<inid,  he  lh«» 
said  E.  F.,  after  the  making  of  Iho 
said  indenture,  and  during  the  con 
tinuance  of  the  Knid  term  therohy 
granted,  to  wit,  on,  etc..  nt,  etc. 
(venue),  aforennid.  did  fnirrendnr  to  the 
said  (;.  II.  the  said  term  of  ycBr«  of 
him  the  said  K.  F.  then  to  come  nnd 
unexpired,  of  and    in   the   unid   demi»o.| 
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tenements,  with  tlio  ;i|iinutoiiances,  and 
all  Ills  estato,  iiKlit,  title  ami  intorost, 
of  aril  in  tlio  snnu';  wiiioli  said  siir- 
rondor  he  the  said  0.*1I.  then  antl 
thore   aoeopted.     2   Oliit.   PI.  TiT.). 

M.  Declaration,  Title  by  Covenant 
To  Stand  Seized  To  Vnes. 

And  the  said  E.  F.  being  so  seized, 
afterwards,  to-wit,  on,  etc.,  at,  etc. 
(vonue),  by  his  certain  writing  then 
and  there  made  by  the  said  E.  F.  and 
sealed  with  liis  seal,  the  date  whereof 
is  a  certain  day  and  year  therein 
named,  to-wit,  the  day  and  year  last 
aforesaid,  he  the  said  E.  F.,  for  and 
in  consideration  of  the  natural  love 
and  affection  which  he  the  said  E.  F. 
bore  for  the  said  plaintiff,  then  and 
there  being  his  (cousin),  did  covenant 
for  himself  and  his  heirs,  to  and  with 
the  said  plaintiff  and  his  heirs,  that 
he  the  said  E.  P.  and  his  heirs,  then 
and  from  thenceforth  forever,  did, 
would  and  should  stand  and  be  seized 
of  the  said  (or  of  the  said  reversion  ot 
and  in  the  said)  demised  tenements, 
with  the  appurtenances,  to  the  use  ot 
the  said  plaintiff,  his  heirs  and  assigns, 
forever,  whereupon  and  whereby,  ac- 
cording to  the  form  and  effect  of  the 
said  deed  and  of  the  said  covenant  of 
the  said  E.  F.,  and  by  force  of  the  stat- 
iite  for  transferring  uses  into  posses- 
sion, he  the  said  plaintiff  then  and 
there  became  and  was  seized  of  and  in 
the  said  demised  tenements,  with  the 
appurtenances  (or  of  the  said  rever- 
sion) in  his  demesne  as  of  fee.  And 
being   so   seized,   etc.      2   Chit.   PI.    576. 

TRADE  MARKS   AND    TRADE 
NAMES. 


I.     Complaints,   1208 


of 


B. 


n. 


7'o      Jiestrain      Infringement 

Trade-Mark,  1208 
To   Bestrain    Infringement,   Name 

of  Periodical,  1209 

Decrees,  1209 
Against  Ufic  of  Trade-MarJc,  1209 
Against     Shipping     Goods      With 

Trade-Mark,  1210 
Perpetual    Injunction    on    Use    of 
Trade-Mark,   1210 
CROSS-REFEREXCE: 
Injunctions: 

Injunction    Against  Infringement    of 

Trade-Mark; 
Injunction   Against   Infringement   of 
Sign. 


A. 
B. 

C. 


I.     Complaints. 

A.     ('(inijdaint    To    licstrain    Infringe- 

nunt    of    Trade-Mark,    and    for 

Damages. 
\.      That    tiie    plaintiff   is,   and   for   a 
long  period  previous  to  the  committing 
of     tiie     grievances     hereinafter     men 
tioned,  had  been,  the  manufacturer  (or 
the    vendor)     of    an    article     (describe 

commodity)    known  as  ,  which 

he    has    for    years    last    past, 

ottered  for  sale  and  sold  (in  i)ackages, 
describing  them,  if  the  defendant's  are 
similar),  labeled  with  his  own  jiropcr 
device  and  trade-mark,  adopted  by  the 
plaintiff   for   that   purpose    in   the   year 

IS ,    of    which    the    following    is    a 

copy  (or  specimen:  copy  or  specimen 
of  label;  or,  in  a  similar  manner,  state 
other  trade-mark). 

II.  That  by  reason  of  the  long  ex- 
perience and  great  care  of  the  plaintiff 
in  his  said  business,  and  the  good 
quality  of  said  (commodity),  the  same 
has  become  widely  known  in  the  com- 
munity as  a  valuable  and  useful  article, 
and  acquired  a  high  reputation  as  such, 
and  has  commanded  and  still  commands 
an  extensive  sale  at (and  else- 
where), which  is  and  has  been  a  source 
of  great  profit  to  this  plaintiff. 

III.  That  it  is  known  as  such  article, 
to  the  public  and  to  the  buyers  and 
consumers  thereof,  by  the  said  name  of 

,    and    by    the    plaintiff's    own 

proper  device  and  trade-mark  afore- 
said. 

IV.  That  notwithstanding  the  long 
and  quiet  use  and  enjoyment  by  the 
plaintiff  of  said  name  and  trade-mark, 
the  defendant,  well  knowing  the  prem- 
ises, but  wilfully  disregarding  the 
plaintiff's  rights,  thereafter,  and  in  the 
year  18 — ,  wrongfully  (and  fraudu- 
lently) prepared  and  offered  for  sale, 
and   now   does   offer   for   sale   and   sell, 

at  ,   and   elsewhere,   an  article 

in  imitation  of  the  plaintiff's  article, 
which  (with  intent  to  deceive  and  de- 
fraud the  public  and  the  buyers  and 
consumers  thereof),  he  has  caused  to 
be  put  up  in  similar  packages,  and  la- 
beled with  a  precisely  (or  nearly)  sim- 
ilar label,  of  which  false  label  the 
following  is  a  copy  (or  specimen:  copy 
or  specimen   of  the  false  label). 

v.  That  such  imitation  is  calculated 
to  deceive  the  purchasers  and  consum- 
ers of  plaintiff's  said  article,  and  act- 
ually has  and  still  does  mislead  many 
of    them    to   buy   the    article    sold   by 
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the  defendant,  in  the  belief  thai  it  is 
the  article  manufactured  by  the  plain- 
tiff, greatly  to  the  diminution  of  the 
said  business  and  profits  of  this  plain- 
tiff. 

VI.  That  the  article  so  put  up  and 
Bold  by  the  defendant  in  imitation  of 
the  plaintiff's  article  is  of  a  greatly 
inferior  quality  (state  in  what  re- 
peats); and  that  by  reason  of  the  prem- 
ises the  general  esteem  and  reputation 
of  the  said  article  manufactured  by 
the  plaintiff  has  been  injured,  greatly 
to  the  diminution  of  the  said  business 
and  profits  of  the  plaintiff. 

VII.  That    before    this   action,    and 

on  the  tlay  of  ,  18 — , 

the  plaintiff  requested  the  defendant 
to  desist  from  his  infringement  of  tlie 
plaintiff's  trade-mark  as  aforesaid,  and 
to  pay  to  the  plaintiff  what,  upon  a  just 
accounting,  there  would  be  due  to  him 
therefor;  yet  the  defendant  refuses  so 
to  do. 

VIII.  That  by  reason  of  the  prem- 
ises the  plaintiff  has  been  injured,  to 
his  damage  dollars. 

Wherefore  the  plaintiff  demands 
judgment  against  the  defendant: 

1.  That  the  defendant  and  his  serv- 
ants and  agents  be  forever  restrained 
from  preparing,  putting  up,  selling  or 
offering  for  sale  said  imitation  of  the 
plaintiff's  article,  or  any  article  bear- 
ing the  name  of  ,  or  any  imi- 
tation of  said  name,  or  bearing  said 
false  trade-mark  or  any  imitation  of 
the  label  or  trade-mark  of  the  plain- 
tiff. 

2.  That  the  defendant  account  for 
and  pay  over  to  the  plaintiff  all  the 
profits  realized  by  him  upon  sales  ot 
said  (commodity),  sol<l  by  him  with 
any  imitation  of  plaintiff's  trademark. 

3.  For dollars  damages. 

4.  And  for  the  costs  of  tliis  action. 
1   Abb.    Forms  540. 

B.     CompUtiiit   To    Restrain    Infrinrie- 

mrut,  Name  of  Periodical  I'ub 

Uiation. 

That    he    is    the    proprietor   and    pub 

lisher    of    a    newspaper    (or    magazine, 

or    almanac,    or    otlior     periodical)     at 

,    kr.own    and    distinguishi-d    an 

(name  of  plaintiff's  jiuhlicafion);  and 
that  as  such  propriftor  lit-  has  publislic<l 
the   same    daily    (or   monthly,   or   othrr- 

wise)    for  '- years  last  past,  and 

that  swell  publication  lias  been  made 
by  the  plaintiff,  and  those  through 
whom    he    purchased    the   same,   aa  the 


owners    and    proprietors    thereof,    since 
the  original  establishment  of  the  same 

in  the  year  ,  under  that  name. 

(Continue  substantially  as  in  pre- 
ceding form,  giving  copy  of  the  head- 
ings or  title  pages,  if  defendant  has 
imitated  the  appearance  of  plaintiff's, 
and  substituting  "publication"  for 
"commodity,''  and  "subscribers  and 
readers"  for  "consumers,"  etc.)  1 
Abb.  Forms  548. 

IL    Decrees. 

A.     Decree     Awarding     Injunction 
Against  Use  of  Trade-Mark: 

This  court  doth  order  that  an  in- 
junction be  awarded  to  restrain  the 
defendants  W.,'etc.,  respectively  (and 
every  and  each  of  them),  and  the  re- 
spective servants,  agents  and  workmen 
of  the  said  defendants  (and  of  every 
and  each  of  them),  from  stamping,  cut- 
ting or  engraving,  or  causing  or  per- 
mitting to  be  stamped,  cut  or  engraved, 
upon  any  tools  or  other  articles  manu- 
factured for  or  bought,  procured  or 
sold  by  them,  the  words,  "Collins  & 
Co.,  Hartford,  Cast  Steel,  Warranted,'' 
or  any  other  words  similar  to,  or  only 
colorably  differing  from  such  words, 
or  any  words  or  marks  so  contrived  as 
to  represent  or  lead  to  the  belief  that 
the  said  tools  or  other  articles  were 
the  manufacture  of  the  said  Collins  & 
Co.;  and  from  aflixing  or  causing  to 
be  aflixed  to  any  toids  or  other  articles 
manufactured  for  or  bought,  procured 
or  sold  by  them,  or  otherwise  using  or 
employing,  or  causing  or  permitting  to 
be  used  or  emjiloyed,  any  labels  con- 
taining the  words,  etc.  (as  above),  or 
aiiv  label  or  labels  similar  to  or  only 
colorably  differing  from  the  labels 
made  or  usr-d  by  the  said  company,  as 
in  the  plaintiff's  bill  mentioned,  or  so 
tontrived  and  prepared  as  to  represent 
or  lead  to  the  belief  that  the  tooU  or 
other  articles  manufactured  or  Hold  by 
the  defen<lnnfH  were  the  manufacture 
of  the  saiil  company;  and  aNo  from 
selling,  exporting,  consigning,  or  other- 
wise disposing  of  any  tools  or  other 
articles  having  or  bearing  thereon  any 
»\u'h  wordH.  marks  or  labels,  as  in  the 
said  bill  nu-ntioned,  or  any  other  words, 
marks  or  labels  only  colorably  differing 
from  the  soul  marks  and  labels  of  the 
said  company;  until,  etc.  3  Dan.  ('h. 
I'l.  &  I'r.  (IVrkins'  ed.)  2311»;  Cllin* 
V.  Walker  (1«'.7),  2  Scton  Doc.  (Kng. 
cd.,  1862)  yi4. 
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]'.  Dfcrct-  Aicititliii(/  rcrpilual  In- 
juiu'tion  A  u  a  i  >i  s  t  ShippiiK) 
Gooih  With  Plaint i/f's  Tnulc- 
Marks. 

This  court  doth  order  tliat  "a  por- 
l>otual  injunction  bo  awardcti  to  ro 
strain  the  defendants  .1.  and  N.,  and 
each  of  them,  tlieir  servants  and 
agents,  from  allixinjj  or  ai)|ilyin;j,  or 
causing  to  be  atlixod  or  applied  to  any 
goods  manufactured,  sold,  shipi)ed,  or 
supplied  by  them,  any  mark,  and  espe- 
cially the  figure  of  a  lion,  etc.,  so  con- 
trived as  by  colorable  imitation  or  otli- 
erwise  to  represent  the  goods  manu- 
factured, sold,  shipped  or  supplied  by 
the  defendants  as  being  standard  Span- 
ish Stripes,  etc.,  or  other  woolen  goods 
manufactured  or  shipped  by  or  for  the 
plaintiffs,  and  from  selling,  exporting 
or  shipping,  or  causing  or  allowing  to 
be  shipped  or  exported,  or  otherwise 
disposing  of,  any  goods  manufactured 
by  or  for  the  defendants,  to  wnich  any 
such  mark  has  been  or  shall  be  afHxed 
or  applied."  Defendants  to  pay  plain- 
tiff's costs  of  suit  to  be  taxed,  etc. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2320;  Henderson  v.  Jones  (1861),  2 
Seton  Dec.   (Eng.  ed.,  1862)  915. 

C.  Decree,  Perpetual  Injunction  on 
the  Use  of  Another's  Trade- 
Marks. 

This  cause  came  on  to  be  heard  at 
this  term  upon  the  bill,  answer  and 
proofs  in  the  cause,  and  was  argued 
by  counsel  on  behalf  of  the  plaintiffs, 
no  counsel  appearing  for  the  defendant 
(the  counsel  who  had  previously  ap- 
peared for  him)  having  voluntarily 
withdrawn  from  the  cause. 

On  consideration  whereof,  it  is  or- 
dered, adjudged  and  decreed  by  the 
court,  that  a  perpetual  injunction  be 
granted  in  the  premises  according  to 
the  prayer  of  the  bill,  and  that  the 
plaintiffs  do  recover  costs  against  the 
defendant,  to  be  taxed  by  the  clerk 
under  the  direction  of  the  court.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2320; 
Taylor  v.  Carpenter,  3  Story  C.  C.  458. 

TR.WERSE.— See   General   Issue   and 
General  Denul. 


TREASON. 

Indictment  for  Treason. 

"'Virginia    District.      In    the    circuit 
'court  of  the  United  States  of  America 


in  and  for  the  fifth  circuit  and  Vir- 
ginia district.  The  grand  inquest  of 
tlie  I'nited  States  of  America,  for  the 
Virginia  district,  upon  tiieir  oath,  do 
liresent,  that  Aaron  Burr,  late  of  tlie 
city  of  New  York,  and  state  of  New 
York,  attorney-at-law,  being  an  in- 
liabitant  of,  and  residing  within  the 
United  States,  and  under,  the  i)rotection 
of  the  laws  of  the  United  States,  and 
owing  allegiance  and  fidelity  to  the 
same  ITnited  States,  not  having  the 
fear  of  God  before  his  eyes,  nor  weigh- 
ing the  duty  of  his  said  allegiance,  but 
being  moved  and  seduced  by  the  in- 
stigation of  the  devil,  wickedly  de- 
vising and  intending  the  peace  and 
tranquility  of  the  same  United  States 
to  disturb  and  to  stir,  move,  and  ex- 
cite insurrection,  rebellion  and  war 
against  the  said  United  States,  on  the 
tenth  day  of  December,  in  the  year 
of  Christ,  one  thousand  eight  hundred 
and  six,  at  a  certain  place  called  and 
known  by  the  name  of  'Blennerhasset 's 
Island,'  in  the  county  of  Wood,  and 
district  of  Virginia  aforesaid,  and 
within  the  jurisdiction  of  this  court, 
with  force  and  arms,  unlawfully,  false- 
ly, maliciously  and  traitorously  did 
compass,  imagine  and  intend  to  raise 
and  levy  war,  insurrection  and  rebel- 
lion against  the  said  United  States,  and 
in  order  to  fulfil  and  bring  to  effect 
the  said  traitorous  compassings,  imag- 
inations and  intentions  of  him  the  said 
Aaron  Burr,  he,  the  said  Aaron  Burr 
afterwards,  to-wit,  on  the  tentti  day  of 
December,  in  the  year  one  thousand 
eight  hundred  and  six  aforesaid,  at 
the  said  island  called  'Blennerhasset's 
Island'  as  aforesaid,  in  the  county  of 
Wood  aforesaid,  in  the  district  of  Vir- 
ginia aforesaid,  and  within  the  juris- 
diction of  this  court,  with  a  great  mul- 
titude of  persons  whose  names  at  pres- 
ent are  unknown  to  the  grand  inquest 
aforesaid,  to  a  great  number,  to-wit: 
to  the  number  of  thirty  persons  and 
upwards,  armed  and  arrayed  in  a  war- 
like manner,  that  is  to  say,  with  guns, 
swords  and  dirks,  and  other  warlike 
weapons  as  well  offensive  as  defensive, 
being  then  and  there  unlawfully,  ma- 
liciously and  traitorously  assembled 
and  gathered  together,  did  falsely  and 
traitorously  assemble  and  join  them- 
selves together  against  the  said  United 
States,  and  then  and  there  with  force 
and  arms  did  falsely  and  traitorously 
and   in    a   warlike   and   hostile   manner, 
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array    and    dispose    themselves    against 
the   said    United   States,   and   then   and 
there,   that   is   to   say,   on   the   day  and 
in    the    year    aforesaid    at    the    island 
aforesaid,    commonly    called     'Bleuner- 
hasset 's    Island'    in    the    county    afore- 
said of  "Wood,  within  the  Virginia   dis- 
trict and  the  jurisdiction  of  this  court, 
in    pursuance    of    such    their    traitorous 
intentions    and    purposes   aforesaid,    he, 
the  said  Aaron  Burr,  with  the  said  per- 
sons   so    as    aforesaid,    traitorously    as- 
sembled   and    armed    and     arrayed     in 
manner   aforesaid,    most    wickedly,   ma- 
liciously   and    traitorously    did     ordain, 
prepare  and  levy  war  against   the  said 
T'nited  States  contrary  to  the  duty  of 
their      said      allegiance      and      fidelity, 
against  the  constitution,  peace  and  dig- 
nity   of    the    said    United    States,    and 
against  the  form  of  the  act  of  congress 
of  the  United  States  in  such  case  made 
and   provided.     And   the  grand   inquest 
of   the   United    States   of   America,   for 
the   Virginia   district,   upon    their  oaths 
aforesaid,   do   further   present  that   the 
said    Aaron    Burr,    late    of   the   city    of 
Xpw    York    and    state    of    New    York, 
attorney-at-law.  being  an  inhabitant  of, 
and   residing  within   the   United   States 
and   under   the    protection   of   the   laws 
of    the    United    States,    and    owing    al- 
legiance and  fidelity  to  the  same  United 
States,  not   having  the  fear  of  God  be- 
fore his  eyes,  nor  weighing  the  duty  of 
his    said    allegiance,    but    being    moved 
and    seduced    by   the   instigation    of   the 
devil,   wickedly  devising  and   intending 
the    peace    and    tranquility    of    the    said 
TInited    States    to    disturb,    and    to    stir, 
move    and    excite    insurrection    and    re- 
bellion and  war  against  the  said  United 
States,    on    the    eleventh    day    of    De- 
cember,  in    the   year   of   our   Lord   one 
thousand    eight    hundred    and    six.    at    a 
certain   place  called  and   known   bv  the 
name    of    'Blennerhasset '•!    Island.'    in 
the    county    of    Wood,    and    district    of 
Virginia  aforesaid,   and  within   the   jur- 
isdiction   of  this   court,   with   force   and 
arms     unlawfully,     falsely,     maliciously 
and    traitorously   did    compass,    imagine 
and    intend    to    raise    and   levy   war,   in- 
surrection and  rebellion  against  the  said 
TTnited    States;    and    in    ortb-r    to    fulfil 
and   liring   to  efTect    the   said   traitorous 
compassings,    imaginations    and      inten- 
tions   of    him,    the    said     Aaron     T?iirr. 
he,    the    said    Aaron    Burr,    aftorwardx, 
to-wit:     on     tho     said     last     mentioned 
day    of    December,    in     the     year     one 


thousand  eight  hundred  and  six  afore- 
said,    at     a     certain     place     commouly 
called    and    known    by    the     name     of 
'Blennerhasset 's    Island,'    in    the    said 
county    of    Wood,     in    the    district    of 
A'irgiiiia  aforesaid,  and  within  the  jur- 
isdiction  of  this  court,  with   one  other 
great  multitude  of  persons  whose  names 
at    present   are   unknown   to   the   grand 
inquest   aforesaid,   to   a   great    number, 
to-wit:    to    the   number   of   thirty    per- 
sons  and  upwards,   armed  and   arrayed 
in    a   warlike    manner,   that    is    to    say, 
with  guns,  swords  and  dirks,  and  otlier 
warlike    weapons,   as   well   offensive   as 
defensive,    being    then    and    there    un- 
lawfully,   maliciously    and    traitorously 
assembled    and    gathered    together,    did 
falsely    and    traitorously   assemble    and 
join    themselves    together    against     the 
said  United  States,  and  then  and  there 
with    force   and    arms    did    falsely   and 
traitorously  and   in  a  warlike  and  hos- 
tile   manner,   array    and    dispose    them- 
selves  against   the'  said  United   States, 
and  then  and  there,  that  is  to  say,  on 
the  day  and  in  the  year  last  mentioned, 
at    the    island    aforesaid,    in    the   county 
of  Wood  aforesaid,  in  the  Virginia  dis- 
trict,   and    within    the    jurisdiction     of 
this   court,    in    pursuance   of   such    their 
traitorous  intentions  and  purposes  afore- 
said,   he,    the    said    Aaron     liurr,    with 
the  said  persons  so  as  aforesaid  traitor 
ously  assembled,  and  armetl  and  arravcJ 
in    manner    aforesaid,    most     wickedly, 
maliciously  and  traitorously  did  ordain, 
prepare  and   levy   war  ag;iinst  tlie  said 
United     States,  "an<i     furllier     to     fulfil 
and    carry    into   cflTect    the   said    traitor- 
ous   compassings.    imaginations    and    in- 
tentions  of   him.   the   said    .Varon    Burr, 
against  the  said   United  States,  and   to 
carry  on  the  war  thus  levied  as  afore- 
said   against     the    said    United    StJiles, 
the    said    Aaron    Burr,    with    the    multi- 
tude    last     mentioned,    at      the      island 
afoiesaid,   in   the  said   county  of  Wood, 
within    the   Virgini.i    district    nforesnid, 
and     within     the      jurisdiction     of     Ihii 
court,    did    array    Ihemsidves    in   a    war- 
like    manner,     with     guns     and     other 
weapons,    oflTenKive   and    defensive,    and 
did   j)roeeed   from   the  said   i-'lnml   down 
the   river  Ohio  in   the  county  nforemiid, 
within   the  Virginia  diBtriet  and  within 
the   jtirisdicf ion    of    thin    court,    nnd    on 
the  said   (deventh   dnv  of  T)eri>mber.   in 
the    year    one    thou<<nnd    eight     hundred 
find  six  nforexnid.  with  the  wicked  and 
traitorous  intention  to  dcBcond  the  aiid 
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river  ami  the  river  Mississip|>i,  and  by 
I'on-o  and  arms  traitorously  to  taki' 
possession  of  the  i-ity  i-oniiiionly  i-all«'d 
New  Orleans,  in  the  territory  of  Or- 
leans, belonjrinir  to  the  United  States, 
eontrarv  to  the  duty  of  their  said  al- 
legiance and  fidelity,  apainst  the  con- 
stUution,  peace  and  disn'ty  of  the  said 
United  States,  and  ajiainst  the  form  of 
the  act  of  the  congress  of  the  United 
States  in  such  case  made  and  pro- 
vided. 

"Hay.    attorney     of     the     United 
States,    for    the    Virginia    dis- 
trict. 
"Indorsed:     A     true    bill.      John    Ran- 
dolph. 
"A    copy.      Teste,    William     Marshall, 
clerk.'"' 

United   States   v.  Burr,   25   Fed.   Cas. 
No.    14,693. 

TRESPASS. 

I.  Declarations,  1213 

A.  Quarc   Ckiiisum   Fregit,   1213 

B.  De  Bonis  Af<portatis,  1213 

r.     Injury  to  Personal  Property,  1214 

II.  Pleas,  1214 
A.     License,  1214 

Damage  Feasant,  1214 
Private  Way,  1215 
Puhlir   Way.   1215 
Replication  to   Plea    of    License, 
121f, 
Complaints,  1217 
For  Trespass  to  Land,  1217 
Cutting    and    Converting     Timber, 

1217 
Removing  Fence,  1217 
Ere-cting  Fence,  1217 
Entering  House,  1217 
Taking'  Goods,  1217 
Taking      Goods,      Possession      He- 
gained,  1218 
Seizing    Vessel,   1218 
For  Malicious  Injury,  1218 
For    Malicious     Injury     Claiming 

Increased  Damages,  1218 
For     Treble     Damages,     Injuring 
Trees,  1218 
Answers,  1219 


B. 

C. 
D. 
III. 

IV. 
A. 
B. 

C. 
D. 

E. 
F. 
(1. 

H. 
I. 
.7. 
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A.  J)',nal  of  Breaking,  1219 

B.  Denial  of  Title,  1219 
('.  Denial  of  Title  as   to  Part,    1219 

D.  Denial    of    liirjht     to    Possession, 

1219 

E.  Denial  of  Taking,  1219 

F.  Denial  of  Possession,   1219 


(i.     License,  1219 

II.     iS'ot  I'ommitti'd  on    Land,  1219 
I.      doods         Attached,         Fraudulent 
Grantee,   1219 
( •  HOSS-K  EFERKNOES : 
Anim.\lS: 

Declaratiim     for    Shooting     I'laiiititV 's 

Dog; 
Coiiiplainl     for     Shooting     I'laintilT's 

Dog; 
Comiilaint    for   Chasing  Cattle; 
Answer,  Dog  Killed  Worrying  Sheep. 
Arrkst  in  (JiviL  Cases: 

Capias,    Trespass    and    Assault; 
Capias     Ad     Kespondendum,     .\ssault 

and  Battery; 
Capias,   Trespass  to  Lands; 
Cai)ias,    Trespass    De    Bonis   Asporta- 

tis; 
Capias    Against    Sheriff    in    Trespass. 

ASSATLT   AND   BATTF.RY: 

Declaration    for   Common    Assault   on 

Person; 
Declaration    in    Trespass -for    Assault 

and  Battery; 
Plea   Son   Assault   Demesne; 
Complaint    for    Assault    and    Battery 

(a),   (b),   (c);   _         ^^ 
Special   Plea,  Molliter  Manns  Impos- 
uit  To  Keep  the  Peace. 
Forcible  Entry  and  Detainer: 

Complaint    for    Treble   Damages   for 
Forcible   Entry   or  Detainer. 
General  Issue  and  General  Denial: 

Plea  of  Not  Guilty  in  Trespass. 
Infants: 

Answer,   Infancy   and   Want    of   Dis- 
cretion   as   to  Hired   Horse. 
.Tudgments: 

.Indgment  on  Verdict  for  Plaintiff  in 

Assumpsit.     Case,     Covenant      ;iii<l 

Trespass. 

.Iudgments      and    Decrees; 

MENT    OF: 

Fieri    Facias    for    Plaintiff 
pass; 

Capias    Ad    Satisfaciendum    in 
pass. 
Parent  and  Child: 

Declaration      in      Trespass      for     De- 
bauching Daughter  and  Servant. 

RE.JOINDER: 

Bejoinder    to    Heplication    of   Demise 

to   Plaintiff,  Notice  To  Quit; 
Surrejoinder     That     Notice    To    Quit 
Was  Waived. 
Scire  Facias: 

Scire  Facias  in  Trespass. 
Sheriffs  and  Constables: 

Complaint  by  Mortgagee  of  Chattels 


Enporce- 
Tres- 
Tres- 


in 
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Against   Shcrifif  for  Selling  on  Ex- 
ecution Against  Third  Person. 
Trespassing    Aximals: 

Plea   of  Escape  of  Cattle  by  Defect 
of   Fences; 

Replication  to  Plea  of  Escape  of  Cat- 
tle   Through   Defective   Fence. 

L    Declarations. 

A.  Declaration  in  Trespass  Quare 
Clausum  Fregit  (breaking  and 
entering  close,  here  his  dwell- 
ing). 

For  that  the  said  defendant,  on,  etc., 
and  on  divers  other  days  and  times, 
between  that  day  and  the  day  of  ex- 
hibiting this  bill  (or  "commencing  this 
suit"),  '"ith  force  and  arms,  etc., 
broke  and  entered  a  certain  dwelling 
house  of  the  said  plaintiff,  situate  and 

being  in   the   town  of  ,  in   the 

county  of ,  and  then  and  there 

made  a  great  noise  and  disturbance 
therein,  and  stayed  and  continued 
therein,  making  such  noise  and  disturb- 
ance for  a   long  space   of  time,   to-wit, 

for    the    space    of   days    then 

next  following,  and  then  anil  there 
forced  and  broke  open,  broke  to  pieces 
and    damaged    divers,    to  wit 


doors,  of  the  said  plaintilT,  of  and  be- 
longing to  the  said  dwelling  house,  with 
the  ai)purtenances,  and  broke  to  pieces, 
damaged  and  spoiled  divers,  to-wit 
locks,  ,  staples  and 


hinges,  of  and  belonging  to  the  said 
doors  respectively,  and  wherewith  the 
aanie  were  then  fastened,  and  of  great 
value,  to-wit,  of  the  value  of 


dollars.      And     also    during     the     time 

aforesaid,   to-wit,  on   the  said  

day  of ,  seized  and  took  divers 

goods  and  chattels,  to-wit  (describe  the 
goods),  of  the  said  plaint  iff,  then  found 
and  being  in  the  said  dwelling  house, 
and  being  of  great  value,  to-wit,  of 
the  value  of  dollars,  and  car- 
ried away  the  same,  and  converted  and 
disposed  thereof  to  his  own  use,  Ry 
means  of  whieh  s;iid  several  premises, 
he  the  said  j)laiiitiff  and  liis  family 
were,  during  all  flte  time  aforesaid, 
not  only  greatly  disturbed  and  annoyed 
in  the  l)eaeeable  pfiMsessjctn  of  the  H;iid 
dwelling  house  of  the  s;iid  plaintiff, 
but  also  he  the  said  |>Iaintiff  wa"*  dur- 
ing all  that  time  liinrlereil  and  pre- 
vented from  carrying  nn  and  tr;ins- 
acting  therein  his  lawful  and  neeet- 
sary    affairs    and    business,    to-wit,    at,  I 


etc.,  aforesaid.  (Add  a  count  for  an 
expulsion  ut  infra,  if  applicable  to  the 
facts,  and  a  count  de  bonis  asportatis.) 
(Count  for  a  common  expulsion.) 
And  also,  for  that  the  said  defendant, 
on,  etc.,  with  force  and  arms,  etc.] 
broke  and  entered  a  certain  other 
dwelling  house  of  the  said  plaintiff, 
situate,  etc.,  and  then  and  there  eject- 
ed, expelled,  put  out  and  amoved'  the 
said  plaintiff  and  his  familv  from  the 
possession,  use,  occupation  'and  enjoy- 
ment of  the  said  dwelling  house,  and 
kept  and  continued  them  so  ejected, 
expelled,  put  out  and  amoved  "for  a 
long  space  of  time,  to-wit,  from  thence 
hitherto;  whereby  the  said  plaintiff, 
for  and  during  all  that  time,  lost  and 
was  deprived  of  the  use  and  benefit 
of  his  said  dwelling  house,  to-wit,  at, 
etc..  aforesaid.  Burr.  App.  304.  §o74: 
2    Chit.    PI.    8G4,    S6.3. 

B.  Declaration  in  Trespass  Dc  Bonis 
Asportatis  (taking  and  carry- 
ing away  goods). 

Supreme  court.  (Of  (May)  term,  in 
the  year  one  thousand  eight  hundred 
and  (forty-six).  (Westchester)  county, 
ss.:  A.  B.,  plaintiff  in  this  suit,  b\ 
M.  N.,  his  attorney,  complains  of  C.  D., 
defendant  in  this  suit,  being  in  cus- 
tody, etc.,  of  a   plea   of   trespass:      For 

tliat  the  said  defendant  on  the  

day  of ,  in  the  year  one  thou- 
sand eight  hundred  and  ^ ,  with 

force  and  arms,  etc.,  to-wit,  at  tho 
town  (of  New  Roclielle),  in  the  county 
aforesaid,  seized,  took  and  drove  (or 
"led,"  or,  if  inanimate  jiropcrly,  Hay 
"carried  away")  a  certain  cow  (or 
"certain  goods  and  ciiattels,  to  wit, 
etc.,"  enumirating  them;  but,  if  flio 
goods  or  cattle  iiave  been  already 
elated  in  a  prior  count,  then  say. 
"divers  cattle,  goods  and  chafteN  of 
the  said  plaintiff,  of  the  like  number, 
(|uantity,  quality,  (V"«'ription  and  value 
as  the  said  cattle,  goodH  and  ciintteN, 
in  the  said  flr!*t  count  of  the  saiil  dec- 
laration mentioned,  then  there  found 
and  being,  ami  converted,  etc.")  of 
the  said  plaintiff,  of  great  value,  to- 
wit,  of  llio  value  of  (five  hnmlred) 
dollars,  then  there  found  and  bein^* 
and  converted  an<l  di^^poMed  of  the 
same  to  his  own  use.  And  of  her  wrongn 
to  the  said  plaintiff  then  and  IIhtp 
did,  against  the  p<;iri'  of  tho  peiipin 
of  the  state  of  \i-w  N'ork.  and  to  the 
damage    of    the    said    plaintiff   of    (flvi- 
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hundred)  dollars,  and  tlion-lDn'  ho 
brings  his  suit,  etc. 

M.   M.,  plffs.  atty. 

Burr.  App.  303,  §573;  Chit.  I'l.  859; 
Yates'  Forms  575. 

C.     Declaration  in  Trespass  for  Injury 
to  Personal  Propertii. 

Supreme  court.  Of  (May)  term,  in 
the  year  one  thousand  eight  hundred 
and  '(forty-six).  (Queens)  county,  ss.: 
A.  B.,  plaintiflf  in  this  suit,  by  G.  W., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  "this  suit,  being  in  custody, 
etc.,   of   a   plea   of   trespass:      For   that 

the    said    defendant,    on    the • 

day  of ,  in  the  year  one  thou- 
sand  eight   hundred   and  ,  and 

on  divers  other  days  and  times,  be- 
tween that  day  and  the  day  of  exhibit- 
ing this  bill  (or  "and  the  commence- 
ment of  this  suit"),  """ith  force  and 
arms,  etc.,  drove,  chased  and  hurried 
the  (sheep,  ewes  and  lambs),  etc..  to- 
wit  (one  hundred  sheep,  one  hundred 
ewes,  and  one  hundred  lambs),  of  the 
said  plaintiff,  of  great  value,  to-wit, 
of  the  value  of  (two  thousand)  dollars, 
then  depasturing  and  being  in  and  upon 
a    certain    waste     or     common,    called 

,  in   the   town  of ,   in 

the  said  county  of  (Queens),  and  then 
and  there  chased  and  drove  the  said 
(sheep,  ewes  and  lambs)  from  and  off 
the  said  common  to  divers  places  to 
the  said  plaintiff  unknown,  whereby 
the  said  plaintiff  was  not  only  put  to 
great  trouble  and  expense,  amounting 
in  the  whole  to  a  large  sum  of  money, 
to-wit,  the  sum  of  (one  hundred)  dol- 
lars, in  and  about  endeavoring  to  find 
his  said  (sheep,  ewes  and  lambs),  but 
also  divrrs,  thereof,  to-wit  (twenty 
sheep,  thirty  ewes  and  twenty  lambs), 
of  great  value,  to-wit,  of  the  value  of 
(four  hundred)  dollars,  then  and  there 
died;  and  others  thereof,  tc-v.it,  (forty 
sheep,  fifty  ewes  and  fifty  lambs),  of 
great  value,  to-wit,  of  the  value  of 
(one  thousand)  dollars,  then  and  there 
became  and  were  wholly  lost  to  the 
said  plaintiff;  and  the  residue  of  the 
said  (sheep,  ewes  and  lambs)  then  and 
there  became  and  were  greatly  dam- 
aged and  lessened  in  value,  to-wit,  at, 
etc.    (the   venue),   aforesaid. 

(Second  count  in  a  more  general 
form.)  And  also,  for  that  the  said 
defendant,  on,  etc.,  with  force  and 
arms,  etc.,  chased  and  drove  about 
other  the  cattle,  to-wit  (one  hundred 
and    other    sheep,    one    hundred     other 


ewes,  and  one  hundred  other  lambs), 
of  the  said  plaintiff,  of  great  value, 
to-wit,  of  the  value  of  (three  thousand) 
dollars,  to-wit,  at  the  town  aforesaid, 
in  the  county  aforesaid.  Whereby  the 
said  last  mentioned  (sheep,  ewes  and 
lambs),  being  of  the  value  aforesaid, 
became  and  were  greatly  damagcnl,  les- 
sened in  value  and  spoiled,  to-wit,  at  the 
town  aforesaid,  in  tiie  county  aforesaid 
(state  tiie  damage  to  the  cattle,  accord- 
ing to  the  fact,  and,  if  there  be  any 
evidence  to  support  it,  add  a  count 
de  bonis  asportatis,  as  in  I,  B).  And 
other  wrongs  to  the  said  plaintiff  then 
and  there  did,  against  the  peace  of  the 
peoi>le  of  this  state,  and  to  the  dam- 
age of  the  said  plaintiff  of  (three  thou- 
sand) dollars,  and  thereof  he  brings 
suit,  etc. 

G.   W.,  plaintiff's   attorney. 
Burr.    App.    301,    §569;    2    Chit.    PI. 
85S;   Yates'   Forms  574. 

II,     Pleas. 

A.  riea  of  License  in  Trespass. 
(First    plea,    general    issue;      second 

plea  as  follows):  And  for  a  further 
pica  in  this  behalf,  the  said  defendant, 
by  leave  of  the  court  here,  for  this 
purpose  first  had  and  obtained,  accord- 
ing to  the  form  of  the  statute  in  such 
case  made  and  provided,  says  that  the 
said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that  he 
the  said  defendant,  at  the  said  several 
times,  when,  etc.,,  by  tlie  leave  and 
license  of  the  said  plaintiff  to  him  for 
that  purpose  first  given  and  granted, 
to-wit,  at,  etc.,  aforesaid,  committed 
the  said  several  supposed  trespasses 
in  the  said  declaration  mentioned;  a9 
he  lawfully  might  for  the  ca^ise  afore- 
.said.  And  this,  etc.  (Conclude  with  a 
verification.)  Burr.  App.  3t)6,  §664; 
3   Chit.   PI.   1106. 

B,  Flea  of  Damn  fir.  Feasant  in  Tres- 

pass fcrr  Removal  of  Goods. 
And  the  said  C.  D.,  defendant  in 
this  suit,  by  G.  H.,  his  attorney,  comes 
and  defends  the  force  and  injury  when, 
etc.,  and  says  tliat  he  is  not  guilty  of 
the  said  supposed  trespasses  above  laid 
to  his  charge,  or  any  part  thereof,  in 
manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against 
him.  And  of  this  he  the  said  defend- 
ant puts  himself  upon  the  country. 
(And  the  said  plaintiff  doth  the  like, 
etc.)  And  for  a  further  plea  in  this  be- 


See  "How  To  Use  This  Volume."  Introduction,  page  v. 


TRESPASS 


1215 


half  (as  to  the  seizing,  taking,  removing 
and  carrying  away  the  said  goods  and 
chattels  in  the  said  declaration  men 
tioned),  the  said  defendant,  by  leave 
of  the  court  here,  for  this  purpose  first 
had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him, 
because  he  says  that  before,  and  at  the 
said  time  when,  etc.,  he  the  said  de- 
fendant was  lawfully  possessed  of  a 
certain  close  or  piece  or  parcel  of  land, 
called  (or  of  no  name),  sit- 
uate at,  etc.,  and  because  of  the  said 
goods  and  chattels  in  the  said  last 
count  mentioned,  before  and  at  the  said 
time  when,  etc.,  in  the  said  last  count 
mentioned,  were  wrongfully  in  and 
upon  the  said  close  or  piece  or  parcel 
of  land,  encumbering  the  same,  and 
doing  damage  there  to  the  said  de- 
fendant, he  the  said  defendant,  at  the 
said  time  when,  etc.,  in  the  said  last 
count  mentioned,  seized  and  took  the 
said  goods  and  chattels  in  the  said  last 
count  mentioned,  in  the  said  close, 
piece  or  parcel  of  land,  so  incumbering 
the  same  as  aforesaid,  and  removed 
and  carried  away  the  same  to  a  small 
and  convenient  distance,  to-wit,  in  the 
town  aforesaid,  and  there  left  the  same 
for  the  use  of  tho  said  plaintiff,  doing 
no  unnecessary  damage  to  the  said 
goods  and  chattels  on  the  occasion 
aforesaid;  and  as  he  lawfully  might 
for  the  cause  aforesaid;  which  arc  the 
said  supposed  tres])asses  in  the  intro- 
ductory part  of  tills  plea,  and  in  the 
said  declaration  mentioned,  and  where- 
of he  the  said  plaintiff  hath  above 
thereof  complained  against  him,  the 
said  dofondant.  And  this  he  is  ready 
to  verify.  Wherefore  he  prays  judg- 
ment, if  the  said  plaintiff  ought  to  havo 
or  maintain  his  aforesaid  action  there- 
of against  him,  etc. 

G.  II.,  attorney  for  deft. 

Burr.  App.  303,  gfiGfl;  3  Chit.  PI. 
1094. 

r'.     Pirn  of  Prirntr   Way  in   TrmpaxK. 

(First  plea,  general  issue;  second 
plea  same  as  the  next  form  to  the  first 
*,  and  then  proceed  as  follows):  Ami 
the  said  defendant  further  saith  that 
he  the  said  defendant,  long  before,  and 
at  the  severnl  times  when,  etc.,  was 
and  still  is  vpjvpd  in  his  de  mesne  as 
of  fee,  of  and  in  ;i  rertrtin  oIomo,  mlled 
,  contiguou."}  and  next  adjoin- 


ing to  the  said  close,  in  which,  etc., 
and  that  he  the  said  defendant,  and 
all  those  whose  estate  he  now  hath,  and 
at  the  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  have'  had 
and  used,  and  have  been  accustomed  to 
have  and  use,  and  of  right  ought  to 
have  had  and  used,  and  the  said  de- 
fendant at  the  said  times  when,  etc., 
of  right  ought  to  have  had  and  used, 
and  still  of  right  ought  to  have  and 
use  a  certain  way  for  himself  and 
themselves,  and  his  and  their  servants, 
farmers   and   tenants,   occupiers   of  the 

said  close,  called ,  to  pass  and 

repass  on  foot  and  with  horses,  mares, 
geldings  and  other  cnttle,  from  a  cer- 
tain   common    and    public    highway,    in 

the   town   of  .   aforesaid,   into, 

through,  over  and  along  the  said  close 

of  the  said  plaintiff,  called ,  in 

which,  etc.,  unto  and  into  the  said 
close  now  of  the  said  defendant,  and 
so  from  thence  back  again,  unto,  into, 
through  and  over  and  along  the  said 
close  of  the  said  plaintiff  called 
in   which,  etc.,  unto  and  into 


the  said  common  and  public  highway, 
at  all  times  of  the  year,  at  his  and 
their  free  will  and  pleasure  as  to  the 
said  close  of  the  said  defendant,  with 
the  appurtenances  belonging  and  apper- 
taining. And  the  said  defendant  be- 
ing so  seised  of  his  said  close,  and  also 
being  in  the  possession  thereof,  an<l 
having  occasion  to  use  tho  said  way, 
did,  with  his  servants  and  horses  and 
mares  and  geldings  and  carriages,  at 
the  said  several  times,  when,  etc.,  pass 
and  repass,  in,  by,  through  and  along 
the  said  way  from  the  said  common 
and  public  highway,  into,  .  througli, 
over   and    along   the   said   close    of   tho 

said  plaintiff  called  ,  in  which, 

etc.,  unto  and  into  tho  said  close  now 
of  the  said  defendant,  and  so  from 
th.'nce  back  again,  in,  by,  through  and 
along  the  said  way,  unto  and  into  tho 
said  common  and  public  liighway,  using 
tho  said  way  there  for  the  jiurpose  and 
on  the  oceasion  aforesaid,  ns  ho  law- 
fully might  for  the  oauHe  aforesnid, 
and  in  so  doing,  etc.  (as  in  next  form 
from  the  second  *  to  the  end,  justify- 
ing the  trespasses  nreording  to  the 
facts,  observing  tho  int rodurtory  pnrt 
of    this    plea).      IJurr.    Ai.|».    :U>S,"  Sr.dfi; 

3  Chit.  ri.  ms. 

D.     Plen   r>f   Pnhhc   Way   \n    Trrxpasn. 

fFiret    plen.    general     issue;      nocond 

pica  as  followa};     .Vnd   for   a    furtbor 
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pica  in   this  behalf,  as  to   the  critoring 
the   said   close   of   the   said   plaint  iff   in 
the  said  fir^t  count  in  the  said  declara- 
tion nioutioncd,  and  in  which,  etc.,  and 
with    feet    in    walking,    and    with    tho 
said    cattle    and    carriages    in    the    said 
declaration    mentioned,    treading   down, 
trampling     upon,     crushing,    consuming 
and    spoiling    the    grass    and     herbage 
then    growing    and    being    in    the    said 
close,    and    subverting,    damaging    and 
spoiling  the  soil  of  the  said  close,  and 
digging  up,  pulling  up,  tearing  up,  pros- 
trating and  destroying  the   said  stakes 
and   posts  in   the  said  first  count   men- 
tioned, and  with  the  said  cattle  in  the 
said    declaration    mentioned,    eating   up 
and    depasturing   the    said    other   grass 
of  the  said  plaintiff,  there  also  growing 
and  being,  and  also  as  to  the  breaking 
down,   throwing   down,   prostrating  and 
destroying  the  said  banks,  mounds  and 
fences  in  that  count   mentioned,  and  also 
as  to  digging  up,  pulling  up,  prostrating, 
damaging  and  destroying  the  said  gate- 
posts  and   other  posts   in   the   said   last 
count    of    the    said     declaration     men- 
tioned, and  taking  and   carrying  away 
the  same,  above  supposed  to  have  been 
done    by    the    said    defendant,    he    the 
said   defendant,   by  leave   of  the   court 
here,    for    this    purpose    first    had    and 
obtained,  according  to  the  form  of  the 
statute  in  that  cas<?  made  and  provided, 
saith   that  the   said   plaintiff  ought   not 
to   have  or  maintain   his   aforesaid  ac- 
tion   thereof   against    him,    because    he 
says    that    the    said    posts    in    the    said 
first    count    mentioned,    and    the    said 
posts  in  the  said  last  count  mentioned, 
were  and  are  the  same,  and  not  other 
or    different    posts.    *      And    the    said 
defendant    further    saith     that     before 
and    at    the    said    several    times,    when, 
etc.,  there  was.   and   of  right  ought   to 
have  been,  a  certain  common  and  pub- 
lic   highway,    into,    through,    over    and 
along    the    said    close,    in    which,    etc., 
for  all  the  good   citizens  of  the   state 
of   New   York   to   go,   return,   pass  and 
repass    on    foot,    and    with    cattle    and 
carriages  at  all  times  of  the  year,  and 
at  their  free  will  and  pleasure.     Where- 
fore  the   said   defendant   being   a  good 
citizen  of  the  said   state  of  New  York, 
and   having   occasion    to   use   the   same 
way,  at  the  said   several    times,  when, 
etc.,  went,  passed  and  repassed  on  foot, 
and  with  the  said  cattle  and  carriages, 
into,  through,   over  and   along  the   said 
close,   in    which,   etc.,   in,   by   aqd   along 


tho  said  highway  there,  using  the  same 
as    he     lawfully    iniglit    for    the    cause 
aforesaid.  *  And  in  so  doing  he  the  said 
defendant,    with    his    feet    in    walking, 
and  with   the  said  cattle  and  carriages 
unavoidably    a   little    trod    down,    tram- 
pled   upon,    consumed    and    spoiled    the 
grass    and    herbage    then    growing    and 
being  in   the  said  close,  in  which,  etc., 
and    subverted,    damaged    and    spoiled 
tho    soil    of    the    same    close,    and    the 
said    cattle    at    the    said    several    times 
when^    etc.,    in    passing    and    repassing 
along    the    said    way,    by    stealth    and 
morsels,    and    against    the    will    of    the 
said   defendant,  eat   up  and  depastured 
a   little   other   of   the   grass   there   then 
growing   in   the  said   way.    *     And   be- 
cause  the   said   stakes,   banks,   mounds, 
fences,    gate-posts    and    other    posts    in 
the   said   declaration   mentioned,   before 
the  said  several  times,  when,   etc.,  had 
been  wrongfully  erected,  and  were  then 
standing   and   being   in   and   across   the 
said     highway,     and     obstructing     the 
same,  so  that  without  digging  up,  pull- 
ing   up,    tearing    up,    breaking     down, 
throwing    down,    prostrating    and      de- 
stroying the  said  stakes,  banks,  mounds, 
fences,   gate-posts   and   other   posts,   re- 
spectively,   the    said    defendant    could 
not  then  pass  and  repass  with  the  said 
cattle  and  carriages,  into,  through,  over 
and  along  the  said  close,  in  which,  etc., 
in  the  said  highway  there,  as  he  ought 
to    have    done,    the    said    defendant    at 
the   said    several   times,   when,    etc.,    in 
order  to   remove   the   said   obstructions, 
dug  up,  pulled  up,  tore  up,  broke  down, 
prostrated      and      destroyed      the      said 
stakes,   mounds,   fences,   gate-posts  and 
other  posts  in  the  said  declaration  men- 
tioned,  and   took    and   carried   the   said 
gate-posts    and    other   posts   to   a   small 
and  convenient  distance,  and  there  left 
the  same  for  the  use  of  the  said  plain- 
tiff,   doing   no    unnecessary    damage    to 
the    said    plaintiff    on    those    occasions, 
which  are  the  same  supposed  trespasses 
in    the    introductory   part    of   this   plea 
mentioned,  and  whereof  the  said  plain- 
tiff hath  above  complained  against  him 
the    said    dnfendant.      And     this,     etc. 
(Conclude    with   a   verification.)      Burr. 
App.  367,  §66o;   3  Chit.  PI.  1116. 
m.    Replication,  Traverse  to  Plea  of 
License. 
And  the  said  plaintiff,  as  to  the  said 
plea    of    the    said    defendant    by    him 
(secondly)     above    pleaded,    says    that 
the    said    plaintiff,    by    reason    of    any- 
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thing  by  the  said  defendant  in  that 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof,  against  the  said 
defendant,  because  he  says  that  the 
said  defendant  at  the  said  time  when, 
etc.,  of  his  own  wrong,  and  without 
the  leave  and  license  of  the  said  plain- 
tiff, to  him  the  said  defendant  first 
given  and  granted  in  that  behalf,  com- 
mitted the  said  several  trespasses  in 
the  introductory  part  of  the  said  sec- 
ond plea  mentioned,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said 
defendant.  And  this  he  the  said  plain- 
tiff prays  may  be  inquired  of  by  the 
country,  etc.  Burr.  App.  378,  §691; 
3  Chit.  PI.   1209. 

IV.    Complaints. 

A.     ComiiUiiiit   for    Trespass   to  Land 

(a). 
That      on      the day      of 


,    IS — ,    the    defendant    broke 

and  entered  certain  land  of  the  plain- 
tiff (briefly  designating  it),  and  de- 
pastured the  same   with  cattle    (to   his 

damage    dollars).        1     Abb. 

Forms  469. 

Complaint    for    Trespass    to    Land    (6). 

That      on      the day     of 

,  18—,  at  ,  the  de- 
fendant forcibly  broke  and  entered  (or 
wrongfully  entered)  upon  the  plaintiff's 
land  (briefly  designating  it),  and  trod 
down  the  grass,  cut  the  timber,  and 
otherwise    injured    said      |)reiaises,     to 

plaintiff's  damage dollars.     1 

Abb.    Forms    469. 

B.  Complaint    for    Trexpass   to   Land 

fur     Cutting     and     Converting' 

Timber. 

That      on      the      day      of 

,  18—,  at  ,  the  de- 
fendant forcibly  broke  and  entered  (or 
wrongfully  entered)  upon  the  plain- 
tiff's land  (briefly  designating  it),  and 
there  cut  down  and  carried  away  the 
trees  and  timber  of  fliis  plaintiff,  and 
converted  and  disposed  of  the  same  to 
his  own  use,  to  pl:iiiiti(T 's  damage 
— — dollars.     1   Al)b.  Forms  470. 

C.  Complaint    for    TrcHpnHS    to    Land 

for  Removing   Fence. 

That      on      the day      of 

,  18—,  at  ,  the  de- 
fendant forcibly  broke  and  entered  (or 
wrongfully  entered)  upon  the  plaintiff'^ 
land  (briefly  designating  it),  and  took 
down   a   fenc«'  standing  upon   said   land 


of  the  plaintiff,  and  removed  the  same, 
and  also  then  and  there  erected  an- 
other fence  on  said  land,  and  also  then 
and  there  disturbed  the  plaintiff  in  the 
use  and  occupation  of  said  land,  and 
prevented  him  from  enjoying  the  same 
as    he    otherwise    would    have   done,   to 

his   damage dollars.     1    Abb. 

Forms  470. 

D.  Complaint   for   Trespass   1o   Land, 

Where  New  Fence  Was  Sot  on 
Line. 

That      on      the     day     of 

-— -,  18 — ,  at  ,  the  de- 
fendant forcibly  broke  and  entered  (or 
wrongfully  entered)  upon  the  plaintifl's 
land  (briefly  designating  it),  and  took 
down  a  fence  standing  upon  said  land 
of  the  plaintiff,  and  removed  the  same, 
and  also  then  and  there  erected  an- 
other fence,  and  said  new  fence  was 
not  erected  upon  the  true  division  line 
between  the  land  of  the  defendant  and 
of  the  plaintiff,  nor  upon  the  line  of 
the  old  fence,  but  upon  the  land  of  the 
plaintiff,  without  any  right  or  author- 
ity in  the  defendant  so  to  do;  and,  etc. 
1  Abb.  Forms  470. 

E.  Complaint     for    Entering    House 

and  Injuring  it  and  Goods. 

1.       That     on    the day    of 

-,    IS—,    the    defendant    W.    -X. 


(at  the  instigation  and  request  of  the 
defendant  Y.  Z.,  and  being  by  him 
employed  thereto,  and  assisted  there- 
in), forcibly  broke  and  entered  (or, 
where  the  entry  was  without  force, 
wrongfully  entered)   the  dwelling  house 

of    the    i)Iaintiff,    situated    at    , 

and  broke  and  injured  the  walls  and 
doors  thereof  (or  otiu-r  injury,  accord- 
ing to  the  fact),  and  took  an<l  carried 
away  a  table  and  six  chairs,  the  prop- 
erty  of   the    plaintiff,   of   the    value   of 

dollars,    and    converted    and 

disposed  of  said  goo<ls  to  hJM  (their) 
use  (or  cut,  broke,  defaced  and  in- 
jured for  ttatc  otlier  injury]  r<'rtain 
[very  l)riefly  <lesignating  the  things)), 
the    property    of    the    plaintiff,    to    the 

damage    of    the    plaintiff dol- 

Inrs.     1   Abb.   FormH  471. 

F.     Complaint      for      Taking       GoihU 
(Trcupanii). 

That     on      the     day     of 

,    18 — ,    at    ,    I  he    do 

frndant  unlawfully  took  from  the  pos- 
session of  the  plaint  iff.  nnil  enrripd 
awny  (here  briefly  denignafe  the  (f<iodi) 
the    property    of    the    jdnintiff,    of    the 
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value  of  dollars  (and  still  uii- 

lawfully  detains  the  same  from  the 
plaint  ill"),  to  his  damage  dol- 
lars.    1   Abb.  Forms  ■i&2. 

G.     Complaint  for  Takiixfj  Goods,  Pas- 
stsnion  licgaintd  Ii<  fore  iiuit. 

I.       That    ou    the day    of 

18 — ,    at    .    the    de- 


fendant unlawfully  took  from  the  pes 
session  of  the  plaintiff,  and  carried 
away  (here  very  briefly  designate  the 
goods)    the    property    of    the    plaintifl", 

of   the    value   of  dollars,   and 

unlawfully  detained  the  same  from  the 
plaintiff. 

II.  That  by  reason  of  such  unlawful 
taking  and  detention  of  said  property, 
the  plaintiff  was  injured,  to  his  damage 

dollars.      (Or    was   compelled 

to  pay,  and  did,  on   the  day 

of    ,    18 — ,    at    ,     pay 

to  obtain 
and     also 


the 


dollars  to 

return     of     the 


same 

dollars   for  recartage   and   re- 
weighing,    and    sustained    other    injury, 

to    his    damage    dollars.       1 

Abb.  Forms  462. 

H.     Complaint  for  Seizing   Vessel. 

I.  That  the  plaintiff"  is,  and  at  the 
time  hereinafter  mentioned  was,  the 
owner  of  (designating  the  vessel),  her 
tackle,  apparel  and  furniture,  and  that 
he  had  chartered  the  same  to  one  M.  N. 

for  a  voyage  from to 

and    back,    for    dollars     per 

month. 

II.  That  when  said  vessel  was  at 
,  engaged  in  her  voyage  afore- 
said, and  in  the  possession  of  O.  P., 
her  master,  appointed  by  the  plaintiffs, 
the      defendants,      ou      or      about      the 

— day  of ,  18—,  forcibly 

seized  the  same  with  her  apparel,  fur- 
niture   and    cargo,    of     the     value     of 

dollars,  and  brought  the  same 


tending  to  injure  the  plaintifif,  cut, 
broke,  mutilated  and  defaced  (or  state 
other  injury)  certain  (very  briefly  des- 
ignating   the    things),    tlie    property    of 

the   plaintiff",   of  the   value  of  

dollars;  and  wholly  destroyed  the  same 
(or  and  greatly  injured  them,  so  that 
the    i)laintifl'    was    obliged     to    expend 

dollars  in  repairing  the  same), 

to  his  damage dollars.     1  Abb. 

Forms  4 65. 
J.     Complaint   for    Malicious     Injury, 

Claiming     Increased     Damages 

Under  Statute. 

That      on      the     day      of 

,    18 — ,    the     defendant     mail- 


to 

III.  That  by  means  thereof  the  plain- 
tiff has  lost  the  said  vessel,  her  ap- 
parel, equipments  and  furniture,  and 
the  money  which  he  was  to  receive  for 
the  charter  for  the  period  of 


months,  and  has  been  put  to  great  cost 
and  expense  in  and  about  asserting 
and  maintaining  his  rights  to  said  ves- 
sel, her  tackle  and  furniture.  1  Abb. 
Forms  462. 

I.     Complaint   for  Malicious  Injury. 

That      on      the      day      of 

,    18—,    at    ,    the    de- 


fendant,   wilfully    and    maliciously    in- 
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ciously  and  wantonly  destroyed  (or  in- 
jured, or  defaced,  or  both)  six  orna- 
mental trees,  of  the  value  of  

dollars,  the  property  of  the  plaintiff, 
growing  upon  his  land  (in  the  high- 
way),   at (by    barking    and 

girdling  them,  or  otherwise  state  na- 
ture of  injury,  if  they  are  not  alleged 
to  be  destroyed);  and  maliciously  and 
wantonly    injured    about    tifty    feet    in 

length  of  fence,  of  the  value  of 

dollars,    the    property    of    the    plaintiff", 

on    his   land   at  ,   by   breaking 

off    the    pickets,    so    that    the    plaintiff" 

was  obliged  to  expend dollars 

in  repairing  it;  whereby  the  defend- 
ant, by  force  of  the  statute  for  the 
more  effectual  prevention  of  wanton 
and  malicious  mischief,  became  liable 
to  the  plaintiff"  in  the  sum  of  (five 
times  the  actual  damage).  1  Abb. 
Forms  465. 

K.     Complaint    for    Treble    Damages 

for  Injuring  Trees. 
I.     That  the  defendant,  in  the  month 

of    ,    18 — ,    entered    upon    the 

land    of   the    plaintiff,   in    the    town    of 

'■ (the   same   being   then    in   the 

possession  of  the  plaintiff),  and  did, 
without  the  leave  of  the  plaintiff,  the 
owner  thereof,  cut  down  (or  carry  off, 
or  cut  down  and  carry  off")  300  pine 
trees  and  100  oak  trees  (or  otherwise 
describe  the  wood,  underwood,  trees  or 
timber),  of  the  value  of  dol- 
lars; and  girdled  (or  otherwise  de- 
spoiled) other  trees  (designating  num- 
ber and  kind),  of  the  value  of 

dollars;  whereby  the  plaintiff  lost  said 
trees  and  timber,  and  the  land  belong- 
ing to  the  plaintiff  was  greatly  dam- 
aged and  lessened  in  value,  to  the 
amount  of  dollars;  and  there- 
by the  defendant,  by  the  force  of  sec- 
tion 1  of  the  statute  "Of  Trespass  on 
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Lands,''  forfeited  aud  became  liable 
to  pay  to  the  plaintiff  treble  the 
amount  of  said  damages.  1  Abb.  Forms 
471. 

V.    Answers. 

A.  Ah.<iwer,  Denial  of  Breaking. 
That    the    defendant    did    not    break 

and  enter  the  premises  of  the  plaintiff, 
as  alleged.     2  Abb.  Forms  123. 

Note — This  denial  may  be  as  follows, 
viz.:  The  defendant  answering  the 
complaint  herein  denies  that  at  the 
time  or  times  alleged  in  the  complaint 
he  broke  and  entered  the  premises  of 
plaintiff,  or  that  he  did  so  at.  any  other 
time  or  at   all. 

B.  Answer,     Venial     of      Plaintiff's 

Title. 

That  the  said  dwelling  house  (or 
land)  was  not  the  plaintiff's  as  alleged 
2  Abb.  Forms  123. 

Note — See  note  to  V,  A. 

C.  Ansu-er,     Denial     of     Plaintiff's 

Title  as  to  Part. 

I.  That  a  part  of  the  land  described 
in  the  complaint  was  the  soil  and  free- 
hold of  the  defendant;  Buch  part  being 
described  as  follows:   (description). 

II.  That  he  did  not  enter  on  any 
part  of  the  land  mentioned  in  tlie  com- 
plaint, except  the  part  above  described. 
2   Abb.   Forms   123. 

Note — The  affirmative  allegation  in 
paragraph  I  may  be  changed  to  a  de- 
nial that  plaintiff  was  the  owner  or  in 
possession   of  such  part. 

D.  Answer,  Denial  of  Eight   to  Pos- 

session. 
That    the    plaintiff    was    not    entitled 
to    the    possession    of     the     goods     (or 
lands)    mentioned   in   the   comi)laint.     2 
.\bb.  Forms  123. 

E.  Answer,  Denial  of   Taking. 

That  he  did  not  take  (and  carry 
away)  said  goods,  as  alleged.  2  Abb. 
Forms   124. 

F.  Answer,  Denial  of  Plaintiff's  Pos- 

session. 
That   the   plaintiff   was   not   possesBed 
of    the   goods    (or    l;iruls)    mentioned    ia 
the   complaint.      2   Abb.    Forms    122. 

G.  Ansti'cr,  License. 

I.      That    on    the day     of 

-,    18 —    (and    at    various   times 


between    that    day    and    the 

day    of ,    IS—),    the    plaintiff 

(jave  to  this  defendant  license  to  enter 
(etc.,  according  to  the  fact). 
II.     That  under  and  in  pursuance  of 


aid  license  of  the  plaintiff,  the  de- 
fendant did  enter  (etc.,  state  act  of 
defendant,  according  to  the  fact), 
which  acts  are  the  same  of  which  the 
plaintiff  complains. 

III.  And  the  defendant  denies  each 
and  every  allegation  of  the  complaint 
inconsistent  with  the  foregoing.  2 
Abb.   Forms  124. 

H.  Answer,  Acts  Were  Nut  Com- 
mitted on  Land  Alleged. 

That  the  land  on  which  the  acts 
alleged  as  trespasses  were  committed, 
was  not  the  land  mentioned  in  the 
complaint,  and  alleged  to  be  the  laud 
of  the  plaintiff;  but  was  (briefly  desig- 
nating it),  the  land  of  the  defendant 
(or  of  one  M.  N.,  whose  servant  the 
defendant  was.  and  under  whose  direc- 
tion he  did  the  said  acts).  2  Abb 
Forms  124. 

I.  Answer,  Goodx  Were  Attached  and 

Plaintiff   Fraudulent   Grantee. 

T.     That  one  M.   X..  on  the 

day    of    ,    IS — ,    was    indebted 

to  the  defendant  in  the  sum  of  100 
dollars,  over  and  above  all  discounts, 
and  departed  out  of  the  state,  or  kept 
concealed  within  it,  with  intent  to  de- 
fraud his  creditors  of  their  just  de- 
mands, or  to  avoid  being  arrested  by 
the  ordinary  process  of  law  (or  other- 
wise, according  to  the  statute). 

II.  That  the  defendant  np|i1ied 
(stating  the  proceedings  to  obtain  an 
attachment  against  M.  X..  pursuant  to 
the  "Act  for  Relief  against  .Xbsojml- 
ing  and  Absent  Debtors");  that  a  war- 
rant of  attachment  was  duly  issued  by 
the    said    judge    to    the    sheritr    of    the 

county    of ,    coninianding    him 

to  attach  all  the  property  of  the  sai<l 
M.  X'^.,  which  warr.'int  was  delivered 
to  one  O.  1'.,  a  de{)uty  sheriff  of  said 
county,  to  be  executed  in  due  form  of 
law. 

III.  That     the     plaintiff,     on     the 

day    of .    IS — .    wns 

j)QSHes8ed  of  the  said  nine  horses,  by 
virtJie  of  a  r<inveyanre  thereof,  made 
to  him  by  tin-  snid  M.  X.  with  tho 
intent  to  defraud  the  creditors  of  tho 
s.nid  M.  X.  of  their  just  di-htH  (here 
state  faets  showing  fmu<liilcnl    intent). 

IV.  That  the  deputy  slnriff,  by  vir- 
tue of  the  onid  warrant,  and  the  de- 
fendant, in  aid  and  by  the  commiind 
of  the  said  deputy  nheriff.  did  iiUnch, 
and  for  the  npnre  of  two  diiyn  dl4 
Hiifely  keep,  the  naid  horxoK  ««  and  for 
the    proper   goods   and    chatteU   of   tbo 
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saiil  M.  N.,  which  is  the  same  trespass 
coniplaiiiod  of  by  the  plaintiff. 

V.  Tliat  after  tlio  said  horses  were 
so  attached,  the  plaint ifl",  pursuant  to 
the  said  act,  put  in  a  claim  to  the  said 
horses  as  his  property;  and  the  said 
deputy  sheritf  did,  thereujjon,  summon 
and  swear  a  jury  to  try  the  property 
of   the   said    horses;    and   the   said  .iury 

did.    hy    inquisition,    on     the 

day    of   ,    IS — ,    find    the    said 

horses  to  be  the  property  of  the  plain- 
titt";  and  the  said  deputy  sheriff  did, 
thereupon,  deliver  the  said  horses  to 
the   said   plaintiff.     2   Abb.  Forms   ]2(). 


TRESPASSING   ANIMALS. 

I.  Plea,  Escape  of  Cattle  by  Defective 

Fences,  11!:.'^ 

II.  Replication,   1221 

A.  'J'o   Pica    of   Escape   Throunli    De- 

fective  Fences,   1221 

B.  To  Plea  of  Damage  Feasant,  De- 

fendant  Turned  Cattle   in,   1222 

C.  To  Plea  of  Damat/e  Feasant,  De- 

fective Fence.  1222 
m.     Rejoinder,   Escape   by  Defect  of 
Fence,  1222 

CROSS-EEFERENCE: 
Replevin'  : 

Plea  to  an  Avowry  of  Damage  Fea- 
sant. Escape  of  Cattle  by  Defec- 
tive Fence; 

Plea  to  Avowry,  Damage  Feasant, 
Tender   Before   Impounding; 

Plea  (by  defendant),  Cepit  in  Alia 
Loco; 

Replication  to  Plea  to  Avowry,  De- 
nial  of  Defect   of  Fences; 

Replication  to  Plea  to  Avowry,  De- 
nial of  Duty  To  Repair  Fences; 

Answer.  Property  Distrained.  Doing 
Damage. 

I.     Plea  of  Escape  of  Cattle  by  Defect 
of  Fences. 

(First  plea,  general  issue;  second  plea 
as  follows):  And  for  a  further  plea 
in  this  behalf,  as  to  the  breaking  and 
entering  of  the  said  close  in  the  said 
first  count  of  the  said  declaration  men- 
tioned, and  in  which,  etc.,  and  with 
the  feet  in  walking,  treading  down, 
trampling  upon  and  spoiling  tlie  grass 
in  the  said  close,  and  with  the  said  cat- 
tle in  the  said  first  count  mentioned, 
eating  up,  and  treading  down,  depas- 
turing, consuming  and  spoiling,  other 
the    grass,    growing    in    the    said    close, 


and  with  tlic  said  cattle  tearing  up, 
eating  ntf,  and  pulling  up,  plucking  off, 
consuming,  sjioiling,  biting  otl',  topping 
and  destroying  the  spring  wood  and 
underwood  in  the  said  first  count  men- 
tioned, and  growing  ;ind  being  in  the 
said  close,  and  breaking  down,  throw- 
ing down,  and  destroying  the  said 
hedge  and  fence  in  the  said  first  count 
meiitioiiod,  growing,  standing  and  be- 
ing round  anil  ujion  the  said  close,  and 
as  to  the  breaking  and  entering  the  said 
close  in  the  said  last  count  of  the  said 
declaration  mentioned,  and  in  which, 
etc..  and  with  the  said  cattle  in  the  said 
last  count  mentioned,  treading  down, 
depasturing,  eating  up,  biting  off,  tear- 
ing off,  topping,  consuming,  and  destroy- 
ing tlie  spring  wood  and  underwood  in 
the  said  last  count  mentioned,  growing 
and  being  in  the  said  last  mentioned 
close,  above  supposed  to  have  been  com- 
mitted by  the  said  defendant,  lie,  the 
said  defendant,  by  leave  of  the  court 
here,  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
says  that  the  said  plaintiff  ought  not  to 
liave  or  maintain  his  aforesaid  action 
against  him,  because  he  says  that  the 
said  close  in  the  said  first  count  of  the 
said  declaration  mentioned,  and  in 
which,  etc.,  and  the  said  close  in  the  said 
last  count  of  the  said  declaration  men- 
tioned, and  in  which,  etc.,  now  are,  and 
at  the  said  several  times  when,  etc.,  were 
one  and  the  same  close,  and  not  other 
or  different  closes.  And  the  said  de- 
fendant further  saith,  that  he,  the  said 
defendant,  before  and  at  the  said  sev- 
eral times,  when,  etc.,  was  lawfully  pos- 
sessed of  a  certain  close  called  

with  the  appurtenances,  situate,  lying 
and  being  in  the  town  aforesaid,  in  the 
county  aforesaid,  and  contiguous  and 
next  adjoining  to  the  said  close  of  the 
said  plaintiff,  in  which,  etc.;  and  that 
the  said  plaintiff  and  all  other  the  ten- 
ants and  occupiers  of  the  said  close,  in 
which,  etc.,  for  the  time  being,  from 
time  whereof  the  memory  of  man  is 
not  to  the  contrary,  have  repaired  and 
amoided,  and  have  used  and  been  ac- 
customed to  repair  and  amend,  and  of 
right  ought  to  have  repaired  and 
amended,  and  the  said  plaintiff  before 
and  after  (he  said  several  times,  when, 
etc.,  of  right  ought  to  have  repaired 
and  amended,  and  still  of  right  ought 
to  repair  and  amend,  the  hedge  and 
fe'ice  between  the  said  close  of  the  said 
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defendant,  and  the  said  close,  in  which, 
etc.,  when  and  as  often  as  occasion 
hath  required,  and  shall  or  may  require, 
to  prevent  cattle  lawfully  feeding  and 
depasturing,  or  being  in  the  said  close 
of  the  said  defendant,  from  erring  or 
escaping  thereout,  through  the  defects 
and  insufficiency  of  the  said  hedge  and 
fence  into  the  said  close,  in  which,  etc., 
and  doing  damage  there.  And  the  said 
defendant  further  saith,  that  the  said 
hedge  and  fence  before  and  at  the  said 
several  times,  when,  etc.,  were  ruinous, 
prostrate,  fallen  down,  and  in  great 
decay,  for  want  of  needful  and  neces- 
sary making,  repairing  and  amending 
thereof.  By  means  whereof,  the  said 
cattle  in  the  said  first  and  last  counts 
of  the  said  declaration  mentioned,  at 
the  said  several  times,  when,  etc.,  then 
lawfully  feeding  and  depasturing  in  the 
said  close  of  the  said  defendant,  without 
the  knowledge  of  the  said  defendant, 
and  against  his  will,  erred  and  escaped 
thereout  into  the  said  close,  in  which, 
etc.,  through  the  defects  and  insufli- 
ciency  of  the  said  hedge  and  fence,  and 
eat  up,  trod  down,  depastured,  con- 
sumed and  spoiled  a  little  of  the  grass 
there  growing,  and  eat  up,  trod  down, 
depastured,  tore  up,  cat  off,  pulled  up, 
plucked  off,  consump'l,  spoiled,  bit  off, 
topped  and  destroyed  a  little  of  the 
spring  wood  and  underwood  there  also 
growing  in  the  said  fir^^t  and  last 
counts  respectively  mentioned,  and  in 
passing  through  the  said  hedge  and 
fence  the  said  cattle,  at  the  said  time, 
when,  etc.,  in  the  said  first  count  men- 
tioned, necessarily'  and  ninavoidably  a 
little  broke  down,  threw  down  and  de- 
Btroyed  the  same,  being  the  said  hedge 
and  fence  in  the  said  first  count  men- 
tioned. And  on  the  occasions  afore- 
said, he,  the  said  (k-fendant,  at  tlie 
said  several  times,  wlien.  etc.,  as  soon 
as  he  had  notice  of  the  said  rattle  hav- 
ing escaped  into,  and  being  in  the  said 
close,  in  which,  etc.,  as  aforesaid,  en- 
tered into  the  said  clrjs^,  in  which,  etc., 
to  drive,  and  did  tluMi  and  there  dri\c 
the  said  cattle  from  and  out  of  the  said 
close,  in  wliich,  etc.,  into  the  said  close 
of  him.  the  said  defendant,  and  in  ho 
doing  he,  the  said  defondant,  at  tl)e 
said    several     times,     when,     etc.,     did 


the  occasions  aforesaid,  and  as  he  law- 
fully might  for  the  cause  aforesaid; 
which  are  the  said  several  supposed 
trespasses  in  the  introductory  part  ot 
this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complaine-l 
against  him,  the  said  defendant.  Aii.i 
this,  etc.  (conclude  with  a  verification  i. 
Burr.  App.  3(39,  S667;  3  Chit.  PI.  1103. 

n.    Bepllcations. 

A.     Eepliiation     to    Plea    of    Escape 


of     Cuttle 
Fence. 


Through     Defective 


And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendant,  by  him 
(secondly)  above  pleaded,  as  to  the  said 
several  trespasses  in  the  introductory 
part  of  that  plea  mentioned,  and  there- 
in attempted  to  be  justified,  says,  tliat 
the  said  plaintiff,  by  reason  of  any- 
thing bj'  the  said  defendant  in  tliat 
plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  afore- 
said action  thereof  against  the  said  de- 
fendant, because  he  says,  tliat  tlie  said 
banks,  mounds  and  fences,  between  the 
said  closes  of  the  said  defendant,  and 
the  said  close  or  piece  or  parcel  of  land 
of  the  said  plaintiff,  before  and  at  tlio 
said  several  times  when,  etc.,  in  the 
said  plea  of  the  sai<i  defen<lant,  anil 
in  the  said  declaration  above  respective- 
ly mentioned,  at.  etc.,  aforesaid,  were 
well  and  sutliciently  maintained  and  re- 
paired to  prevent  cattle  feeding  and 
being  in  the  said  close  of  the  said 
defendant,  from  escaj>ing  from  and  out 
of  the  same  into  the  said  close  of  the 
said  plaintiff,  and  that  the  said  cattle 
of  the  said  defendant  in  the  niiid  sec 
ond  fdea  mentioned,  at  the  said  s<\erHl 
times  when,  etc.,  were  wild,  uiigovern 
able  and  unruly,  and  u^ed  to  break 
down  bnnkB,  monndH  and  fenccn  in  good 
repair,  and  that  the  said  cattle  of  fh« 
snid  defendant,  at  th»  Mid  tievi»r«l 
times  when,  etc.,  at,  etc,  (the  venue), 
aforesaid,  through  their  waid  wild,  un- 
governable, and  unruly  diHponition, 
broke  down  the  said  mounds,  bankn, 
and  fences,  between  the  sniti  close  nf 
him,  the  said  plaintiff,  and  the  naid 
clone  of  the  naid  defendant,  the  name 
then  being  well  and  nuffiriently  iniiln 
tained  and  in  good  repair,  an  aforcMid, 


necessarily  and  unavoidably  with  his  aud  through  the  breach  of  ''»•'''"''' 
feet  in  walking,  tread  down,  trample  |  banks,  mounds  and  fenrpn  no  m.-ide  by 
upon    and    spoil    a    little    of    the    grass 


there    also    growing,    doing    no    unneces 
sarv   damage    to    the   aaid    plaintiff   on 


the  said  cattle  of  the  said  defendant, 
as  aforesaid,  the  said  cattle,  at  the 
said    several    times   when.   ric.   oattrvd 
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into  the  said  close  of  tlio  said  plaintiff, 
ami  oat  up  tlio  jjrass  and  luMba;^!'  of 
tlu'  said  plaintilY  tlion  jjrowiuf;  there, 
and  did  daniajje  there,  in  manner  and 
form  as  the  said  defendant  hath  above, 
in  his  said  (second)  plea  in  tliat  behalf 
allejjed;  without  this,  that  the  said  cat- 
tle, so  beinjj  in  tlie  said  close  or  piece 
or  parcel  of  land  of  the  said  plaintifl' 
as  aforesaid,  a  little  before  the  said 
several  times  when,  etc.,  in  the  said 
(second)  plea  mentioned,  and  against 
the  will  of  the  said  defendant,  and 
without  his  knowledge  or  consent  es- 
caped from  the  said  close,  or  piece  or 
I>arcel  of  land  of  the  said  defendant, 
through  the  defects  and  insuflicieney  of 
the  said  banks,  mounds,  and  fences,  be- 
tween the  said  close  of  the  said  de- 
fendant and  the  said  close,  or  piece  or 
parcel  of  land  of  the  said  plaintiff,  as 
the  said  defendant,  hath  above  in  his 
said  second  plea  in  that  behalf  al- 
leged. And  tins  he,  the  said  plaintiff, 
is  ready  to  verify.  Wherefore  he 
prays  .iudgment  and  his  damages  b}-  him 
sustained,  by  reason  of  the  committing 
of  the  said  trespasses,  to  be  adjudged 
to  him,  etc. 

E.    F.,   plaintiff's    atty. 
Burr.    App.    379,    §693;    3    Chit.    PI 
1210. 

B.  Replication    to    Pica    of    Di.stress, 

Damaf/e  Feasant,  That  Defend- 
ant Turned  Cattle  Into  Locus 
in  Quo. 
Because  he  says,  that  just  before 
the  said  time  when,  etc.,  the  said  cat- 
tle in  the  said  declaration  mentioned, 
were  wrongfully  turned  and  driven  bv 
the  said  defendant,  from  and  out  of  the 
said  highway,  into  and  upon  the  said 
close,  or  piece  or  parcel  of  land,  in 
which,  etc.,  and  upon  that  occasion, 
and  by  means  and  in  consequence  there- 
of, the  said  cattle  were,  at  the  said 
first  time,  when,  etc.,  in  the  said  close, 
in  which,  etc.,  depasturing  on  the  grass 
there  then  growing,  and  doing  damage 
there,  in  manner  and  form  as  the  sai'l 
plaintiff  hath  above  thereof  complained 
against  him,  the  said  defendant.  .And 
this.  etc.  (Conclude  with  a  verifica- 
tion.) Burr.  App.  383,  §701;  3  Chit. 
PI.   1210. 

C.  Bepliration    to    Plea    of    Distress, 

Damage     Feasant,     Defect     of 
Fences. 
Because  he  says,  that  the  said  close 
in   the  said   second  plea  mentioned,  be- 


fore and  at  the  said  time  when,  etc., 
did  lie,  and  still  doth  lie  contiguous 
ami  next  adjoining  to  a  certain  com- 
mon and  public  highway  of  the  people, 
in  the  town  aforesaid,  and  tliat  the 
said  defendant  and  all  other  the  ten- 
ants and  occuiiiers  of  the  said  close 
in  whicli,  etc.,  witli  the  njipurtcnances, 
for  the  time  being,  from  time,  etc. 
(here  state  the  obligation  to  repair, 
and  the  defect  in  the  fences,  and  that 
the  plaintitf's  cattle  being  driven  along 
the  way,  thereby  escaj)ed  into  the 
close,  and  then  proceed  as  follows): 
and  remained  and  continued  in  the  said 
close,  in  which,  etc.,  until  the  said  de- 
fendant at  the  same  time  when,  etc., 
in  the  said  first  count  mentioned,  and 
before  the  said  plaintiff  could  drive 
the  said  cattle  from  and  out  of  the 
said  close,  in  which,  etc.,  of  his  own 
wrong,  seized,  took  and  drove  away  the 
said  cattle,  and  impounded  the  same, 
and  kept  and  detained  the  same  so 
impounded  for  the  said  space  of  time 
in  the  said  first  count  mentioned.  And 
this,  etc.  (Conclude  with  a  verifica- 
tion.) Burr.  App.  383,  §700;  Yates' 
Forms  .'591. 

III.      Rejoinder,    That    Cattle    Escaped 
by  Defect  of  Fences. 

Because  he  says,  that  the  said  cat- 
tle of  the  said  defendant  escaped  out 
of  the  said  common  or  waste,  in  the 
said  (second)  plea  in  that  behalf  men- 
tioned, into  the  said  close  in  which, 
etc.,  called,  etc.,  through  the  defect  of 
the  said  fences,  in  the  said  (second) 
plea  in  that  behalf  mentioned,  in  man- 
ner and  form  as  the  said  defendant 
hath  above  in  his  said  (second)  i)lea 
in  that  behalf  alleged,  and  not  through 
any  breach  of  the- said  fence,  occasioned 
as  in  the  said  rgplication  to  the  said 
(second)  plea  mentioned.  And  of  this 
he,  the  said  defendant,  puts  himself 
upon  the  country.  Burr.  App.  392, 
§724;  3  Chit.  Fl.  1233. 
TRBSPASS  ON  THE  CASE.— See  Case 

(The  Action  op  Trespass  on  thb). 


TRIAL. 

I.  Notice  of  Trial,   122.3 

II.  Countermand  of   Notice  of   Trial, 

2  0OO 

III.  Order  for  Trial,  1223 

IV.  Order   for   Trial   and  Assessment 

of  Damages  Contingent  on  Issue 
of  Law,  1223 
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V.  Notice  of  Motion  To  Strike  Cause 

From   Calendar  for  Not  Serving 
Papers,  1223 

VI.  Order  To  Strike  Cause  From  Cal- 

endar,  1  223 

VII.  Order  Denying  Motion  To  Strike 
From  Calendar,  122.3 

CROSS-REFERENCE: 

CONTINirANCE : 

Affidavit  To  Move  for  Postponement 
on  Account  of  Absence  or  Sickness 
of  Witness; 

Affidavit  To  Move  for  Postponement 
on  Account  of  Absence  of  Plain- 
tiff; 

Affidavit  by  Defendant  to  His  Ex- 
pected Absence  in  Consequence  of 
Acts   of   PlaintiflF; 

Order   Postponing   Trial. 

I.  Notice  of  Trial. 

Sir:  Please  to  take  notice,  that  the 
above  entitled  cause  will  be  brought  to 
trial,  at  the  next  circuit  court  appoint- 
ed to  be  held  in  and  for  the  county  of 
(Richmond),  at  the  court  house,  in  the 
town  of  (Richmond),  in  the  said  county 
(or,  if  in  the  county  of  New  York,  "at 
the  next  circuit  court,  appointed  to  be 
held  in  and  for  the  city  and  county  of 
Xew  York,  at  the  City  Hall  in  tlic  city 
of  Xew  York"),  on  the  (second  Mon- 
dav  of  May),  next,  (or  instant),  at 
10  o'clock  in  the  forenoon  of  the  same 

day.     Dated,  this day  of  April, 

1846.     Yours,  etc., 

E.  F.,  attorney  for  plaintiff. 
To    G.    H.,    esquire. 

Defendant's  attorney. 

Burr  App.  200,  §382. 

II.  Countermand  of  Notice  of  Trial. 

Sir:  I  Ikic-Iiv  Cfiuntorriiand  t  lie  no- 
tice of  trial  heretofore  given  you  in 
this  cause.  (Dated,  etc.)  iJurr.  App. 
217,   HJ2. 

III.  Order  for   Trial. 

(After  entering  the  pleadings  to  is- 
^ue,   proceed   as   follows): 

Therefore  the  issue  (or  issues), 
above  joined,  is  (or  are),  ordered  by 
the  said  8U{>reme  court,  to  be  tried  nt 
the  circuit  court,  appointed  to  be  held 
at  the  (city  hall  in  the  city  <if  New 
York,  in  and  for  the  said  city  and 
county  of  New  York),  (or  at  the  court 

house  in  the  town  of  ,  in   iind 

for    the    county    of     ,     afore- 

^aid),  on  the  (second  Monday  of  No- 
vember)  next.     Burr.  App.  82,  §157. 


rv.  Order  for  Trial  and  Assessment 
of  Damages  Contingent  on  Issue 
of  Law. 
Therefore  the  issue  (or  issues)  abo\c 
joined  between  the  parties  aforesaid, 
to  be  tried  bj-  the  country,  is  (or  arc) 
ordered  by  the  said  supreme  court,  etc. 
(as  in  ordinary  form.  III.).  And  it  is 
further  ordered  that  the  jury  who  shall 
try  the  said  issue,  also  inquire  what 
damages  the  said  plaintiff  hath  sus- 
tained by  reason  of  the  premises, 
whereof  the  said  parties  have  put 
themselves  upon  the  judgment  of  the 
court,  if  judgment  shall  happen  to  bo 
thereupon  given  for  the  said  plaintiff 
against  the  said  defendant.  Burr. 
App.   84,    §lfiO. 

V.  Notice  of  Motion  To  Strike  Cause 

From  Calendar  for  Not  Serving 
Papers. 

Sir:  Please  to  take  notice,  that 
upon  the  affidavit  with  a  copy  of  which 
you  are  herewith  served,  this  court  will 
be  moved  on  the  (fifteenth  day  of 
May)  instant  (the  earliest  practicable 
day  in  term  for  hearing  non-enumer- 
ated motions),  at  the  (city  hall  in  the 
city  of  New  York,)  that  this  cause  be 
stricken  from  the  calendar,  and  that 
judgment  be  rendered  in  favor  of  the 
(defendant),  with  costs.  Dated,  etc. 
Yours,  etc.,  G.  H..  attv  for  (deft.) 
To   E.  F.,  esq.,  Attv  for   (PIff.) 

Burr.   Ai.p.    217,   i(43«. 

VI.  Order  To  Strike  Catise  From  Cal- 

endar (a). 
On  Trailing  and  filing  an  admission 
of  due  service  of  notice  of  motion  in 
this  cause,  and  on  nrntion  of  Mr.  .1..  of 
counsel  for  the  plaintiff,  no  one  ap- 
pearing to  oppose,  or'lered,  that  this 
cause  be  stricken  from  the  calendar  of 
this  court  with  costs,  and  that  the 
plaintiff  have  judgment.  Burr.  App. 
468,  §9.'51. 
Order    Tn   Strilr   Cnuse   From   Calcmlar 

(''). 
On  reading  and  filing,  o\c.,  and  on 
motion  of  .M.  U.,  of  coun»<el  for  de- 
fendant, and  after  hearing  counsel  for 
the  plaintiff,  in  opposition,  orrlered, 
that  this  cause  be  stricken  from  the 
calendar  of  this  court,  wifli  costs. 
Burr.  App.   W'^.  i9''2. 

VII.  Order  Denying  Motion  To  Strlko 
From  Calendar. 

A  nuifioi'  lin\ing  been  made  by 
Mr.  L.  on  the  part  of  the  defendantd 
to  strike  thin  cause  from  the  rnlendar, 
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:uul  iil'tei-  homiu}:  couns.'l  in  opposi- 
lion,  orilorod.  that  the  motion  bo  <1p 
niod  (without  costs.)  Burr.  App.  468, 
§i>53.         

TROVER    AND    CONVERSION. 

I.  Declarations,  1224 

\.     For  rromissory  Note,  1224 
i?.     For  Goo(l'<,  Etc.,  1224 

II.  Complaints,  122.') 

A.     For  Co/iiTrsio«,  1225 

For  Conversion  of  Note,  1226 
For  Not  Retnrnincj  Watch,  1226 
7?!/  Administrator,  1226 
/?)/     Assignee     After     Conversion, 

1226 
For  Co)i(Trsio)i  o/"  Bond,  1227 
Aijainst  Fraudulent  Buyer,  1227 
For   Goods   Beceived   Contrary    to 

Statute.  1227 

III.  Answers,  1227 

A.  Denial  of  Bailment,  1227 

B.  Denial  of  Conversion,  1227 
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CROSS-EEFER  ENCES : 
Arrest  in  Civil  Cases: 

Capias  in   Trover. 
General  Issue  and  General  Denial: 
Plea    of   Not     Guilty    in     Case     and 

Trover; 
riea    of    Not    Guilty     in     Case     and 
Trover,   Several    Defendants. 
Judgments     and     Decrees,     Enforce- 
ment OF: 

Fieri   Facias  for  Plaintiff  in   'i'rovoi-; 
Ca])ias  Ad  Satisfaciendum  in  Trover. 
Verdict: 

Postea    for    Plaintiff   as    to    One    De- 
fendant. Not  Guilty  in  Trover. 
Warehovsemen: 

Complaint     Against      Warehouseman 
for   Refusal   To   Deliver. 
L    Declarations. 

A.     Derloration  in  Case  in  Trover  for 

Promissory  Note. 
A.  B.,  plaintiff  in  this  suit,  by  E.  F., 
his  attorney,  complains  of  C.  D.,  de- 
fendant in  this  suit,  being  in  custody, 
etc.,  of  a  plea  of  trespass  on  the  case: 
For    that    whereas    the    said     plaintiff, 

heretofore,  to-wit.  on  the day 

of ,  in  the  year  one  thousand 

eight    hundred    and    ,    at    (the 

city  and  in   the  county  of  New  York), 
aforesaid,  was  lawful!}'  possessed  as  of 


his  own  [iroperty  of  a  ct-rtain  promis- 
sory note  in  writing,  made  and  drawn 
by  one  I.  .'.,  whereby  the  said  I.  .1. 
promised  to  ))ay  to  the  said  plaintiff, 
or  his  order,  a  certain  sum  of  money, 
to-wit,  the  sum  of  (five  hundred)  dol 
l:irs,  at  a  certain  time  therein  men- 
tioned and  now  past  (or  otherwise, 
according  to  the  description  of  the 
property),  of  great  value,  to-wit,  of  the 
value  of  (tive  hundred)  dollars  (and 
then  and  still  being  due  and  unpaid), 
and  being  so  possessed  thereof,  the  said 
plaintiff  afterwards,  to-wit,  on  the  day 
and  year  above  mentioned,  at  the  place 
aforesaid,  casually  lost  the  said  promis- 
sory note  (or  as  "the  property  may  be), 
out  of  his  possession;  and  the  same, 
afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the 
place'  aforesaid,  came  to  the  possession 
of  the  said  defendant  by  finding;  yet 
the  said  defendant  well  knowing  the 
said  promissory  note  (or  as  above)  to 
be  the  property  of  the  said  plaintiff, 
and  of  right  to  belong  and  appertain 
to  the  said  plaintiff",  has  not  as  yet 
delivered  the  said  promissory  note 
(etc.).  or  any  part  thereof,  to  the  said 
plaintiff,  although  often  requested  so 
to  do,  and  has  hitherto  wholly  refused 
so  to  do;  and  afterwards,  to-wit,  on 
the  same  day  and  year  last  aforesaid, 
at  the  place  aforesaid,  converted  and 
disposed  of  the  said  promissory  note, 
etc.,  to  his  own  use;  to  tlie  damage 
of  the  said  plaintiff  of  (one  thousand) 
dollars,  and  thereof  the  said  plaintiff 
brings  suit,  etc. 

E.  F.,  plaintiff's  attornev. 

Burr.  App.  320,  §588;  2  Chit.  PI.  836. 

B.     Declaration  in  Case  in  Trover  for 
Goods,  Etc. 

Supreme  court.  Of  (October)  term, 
in  the  year  one  thousand  eight  hundred 
and  (forty-five).  County,  ss.:  A.  B., 
plaintiff  in  this  suit,  by  E.  F.,  his 
attorney,  complains  of  C.  D.,  defendant 
in  this' suit,  being  in  custody,  etc.,  of 
a  plea  of  trespass  on  the  case:  For 
that  whereas  the  said  plaintiff  hereto- 
fore, to-wit,  on,  etc.,  at,  etc.  (the 
vpnue),  was  lawfully  possessed,  as  of 
his  own  property,  of  certain  (cattle, 
deeds,  bonds,  bill  of  exchange,  promis- 
sory notes,  bank  notes,  securities  for 
money),  goods  and  chattels,  to-wit,  ten 
horses,  ten  mares,  etc.  (stating  the  dif- 
ferent description  of  the  cattle),  and  a 
certain  indenture  of  release,  bearing 
date  the day  of ,  pur- 
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porting  to  be  made  between  I.  K.  of 
the  one  part  and  L.  M.  of  the  other 
part,  and  purporting  to  be  a  convey- 
ance from  the  said  I.  K.  to  the  said 
L.  M.,  of  certain  tenements  therein 
mentioned;  and  a  certain  other  deed 
purporting  to  be  a  mortgage  of  certain 
tenements  by  the  said  I.  K.  to  the  said 
L.  M.,  and  of  a  certain  indenture  of 
lease  bearing  date,  etc.,  and  made  be- 
tween one  N.  O.  of  the  first  part  and 
one  P.  Q.  of  the  other  part,  by  which 
said  last  mentioned  indenture,  he  the 
said  N.  O.  demised  te  the  said  P.  Q 
certain  tenements  therein  mentioned, 
for  a  certain  term  therein  also  men- 
tioned, and  yet  unexpired;  and  a  cer- 
tain writing  obligatory,  commonly 
called  a  bond,  sealed  with  the  seal  of 
one  E.  S.,  whereby  the  said  R.  S.  be- 
came bound  to  the  said  plaintiff  in  the 

penal    sum    of    dollars;     and 

then  and  still  being  in  full  force;  and 
a  certain  bill  of  exchange  in  writing, 
made  and  drawn  by  one  T.  U.  upon, 
and    accepted    by,    the    said    defendant, 

bearing     date     the     day     of 

-,   whereby    the    said   T.   U.   re- 


quested   the    said    defendant 

months   after   the   date   thereof  to   pay 

to  the  said  plaintiff,   or   his  order,   the 

sum   of  dollars,  agd  then  and 

there  still  being  due  and  unpaid;  and 
a  certain  promissory  note  in  writing, 
bearing     date     the     day     of 


lade  and  drawn  by  one  W. 
X.,  whereby  he  the  said  W,  X.  prom- 
ised to  pay  to  the  said  plaintiff,  or 
his  order,  a  certain  sum  of  money,  to- 

wit,  the  sum   of  dollars,  at  a 

certain  time  therein  mentioned  and  now 
past,  and  then,  and  still  being  due  and 
unpaid;  and  divers,  to-wit  (ton),  notes 
of  the  president,  dirpntors  and  com- 
pany of  the  bank  of  ,  com- 
monly called  bank  notes,  for  the  pay- 
ment of  the  sum  of  (five)  dollars  each; 
and  divers,  to-wit  (twenty),  pieces  of 
the  furrent  coin  of  this  state  called 
eaglrs  (or  "half  eagles,  dollars,  half 
dollar*-,"  etc.),  and  divers,  to-wit, 
(twenty),  tables  (twenty),  chairs,  etc. 
(sprcifying  the  goods  and  avoiding  any 
reprtition  of  the  same  articles,  and  dc- 
scribing  each  as  generally  as  possible, 
omitting  the  quality,  as  "mahogany,' 
"silver,"  etc.),  of  great   value,   to-wit, 

of    the    value    of    dollars    of 

lawful  money  of  the  United  States 
of  America.  And  being  no  possessed 
thereof,    he    the    said    plaintiff,    after- 


wards, to-wit,  on  the  day  and  year  first 
above  mentioned,  at,  etc.  (the  venue), 
aforesaid,  casually  lost  the  said  cattle, 
deeds,  bonds,  bills  of  exchange,  promis- 
sory notes,  bank  notes,  securities  for 
money,  and  money,  goods  and  chattels 
out  of  his  possession;  and  the  same 
afterwards,  to-wit,  on  the  day  and  year 
(first)  aforesaid,  at,  etc.  (the  venue), 
aforesaid,  came  to  the  possession  of 
the  said  defendant  by  finding.  Yet 
the  said  defendant,  well  knowing  the 
said  cattle,  deeds,  bonds,  bills  of  ex- 
change, promissory  notes,  bank  notes, 
securities  for  money,  money,  goods  and 
chattels  to  be  the  property  of  the  said 
plaintiff,  and  of  right  to  belong  and 
appertain  to  him,  but  contriving  and 
fraudulently  intending,  craftily  and 
subtly,  to  deceive  and  defraud  the  said 
plaintiff  in  this  behalf,  hath  not  as 
yet  delivered  the  said  cattle,  deeds, 
bonds,  bills  of  exchange,  promissory 
notes,  bank  notes,  securities  for  money, 
money,  goods  and  chattels,  or  any  or 
either  of  them,  or  any  part  thereof, 
to  the  said  plaintiff,  although  often 
requested  so  to  do,  and  hath  hiflicrto 
wholly  refused  so  to  do;  and  after- 
wards, to-wit,  on  the  day  and  year  last 
aforesaid,  at.  etc.  (the  venue),  afore- 
said, converted  and  disposed  of  the 
said  cattle,  deeds,  bonds,  bills  of  ex- 
change, promissory  notes,  bank  notes, 
securities  for  money,  money,  goods  and 
chattels  to  his  own  use  (if  a  second 
count  be  inserted  for  the  same  prop- 
erty, the  description  should  not  bo 
repeated,  but  the  declaration  should 
for  "other  cattle,  goods  und  chattels, 
of  the  like  description,  quality,  cjuan- 
tity  and  value,  as  the  sai<l  cattle,  goods 
and  chattels  in  the  first  count  men- 
tioned").    To  the  damage   of  tlie  said 

plaintiff    of    dollars    (a    sum 

suflicient    to    cover    the    real    damage), 
and  therefore  he  brings  his  siiit.  etc. 
K.   P.,  attorncv   for  plaintiff. 
Burr.    App.    S'-'l.    S-iiM);    2    Chit.    PI. 
g35;  Till.  Forms  435. 

II.    Complaints. 

A.     CdinpUiinl    fm  Conversion. 

I.  That  before  and  until  the  fim«» 
hereinafter  mentioned,  the  plaintiff  was 
lawfully  possessed  of  (very  bri'lly  des- 
ignate the  goods,  or,  wliere  he  was 
not  in  possession,  say  was  entitled  to 
the  immediate  pos'iesnion  of.  designat- 
ing the  goods),  hin  property,  of  the 
value  of dollars, 

IT.      That    on    the    day    of 
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IS—,    at. 


the    de- 


fendant then  heiuR  in  possession  of 
said  goods,  unlawfully  converted  and 
disposed  of  the  same  to  his  own  use, 
to  the  plniiitifr's  damage dol- 
lars.     1    AM).    Forms    4o7. 

n.     ('owplai)if    for    Conirrsion    of    a 

rromissory   Note. 
I.       That     on    the day     of 


IS- 


at 


the   plain- 


tiff made  his  promissory  note,  of  which 
the  following  is  a  copy:  (or  his  prom- 
issory note  dated  on  that  day,  whereby 

he    promised    to    pay dollars 

to  the  order  of  M.  N., months 

from  date),  which  note  was  made  and 
delivered  by  the  plaintiff  to  M.  N., 
without  consideration,  and  for  his  ac- 
commodation, and  with  the  special  pur- 
pose and  agreement  between  the  plain- 
tiff and  said  M.  N.  that  it  should  be 
offered  by  said  M.  N.  to  the  O.  P. 
bank  for  discount,  and  the  proceeds 
thereof,  if  any,  should  be  applied  by 
said  M.  N.  to  the  payment  of  a  certain 
other  note  theretofore  made  by  the 
plau'tiff  for  the  accommodation  of  said 
M.  X..  dated  (etc.,  describing  note), 
and  that  otherwise  it  should  be  re- 
turned to  this  plaintiff. 

IT.  That  said  first  mentioned  note 
was  thereafter  offered  by  said  M.  N. 
to  the  O.  P.  bank  for  discount,  who 
refused  to  discount  the  same,  and  re- 
turned it  to  the  said  M.  N.,  where- 
upon the  plaintiff  became  entitled  to 
the  possession  thereof  (or  state  other 
circumstances  showing  failure  in  the 
intended  appropriation  of  the  note,  as 
the  fact  was). 

TTI.  That  thereafter,  but  before  the 
maturity  of  the  note,  the  defendant 
\V.  X.,  without  the  knowledge  or  con- 
sent of  the  plaintiff  or  of  M.  N.,  un- 
lawfully took  said  note  from  the  pos- 
session of  M.  X.,  and  delivered  it  to 
the  defendant  Y.  Z.;  and  that  the  de- 
fendants thereupon  wrongfully  con- 
verted and  disposed  of  it  to  their  own 
use,  b^-  transferring  it  to  a  purchaser,  in 
good  faith  for  value,  before  its  maturity 
(or  converted  and  disposed  of  it  to 
their  own  use,  by  transferring  it  to  a 
purchaser,  in  good  faith  for  value,  be- 
fore its  maturity  (or  converted  and  dis- 
posed of  it  to  their  own  use,  whereby 
the    plaintiff    was    compelled    to     pay), 

to  the  damage  of  the  plaintiff  

dollars.     1    Abb.  Forms  4o9. 


C.  Cowplaiul  Apninst  Watchmaker 
for  Not  Rcturuinfj  IVntrli. 

(Allege  delivery  and  undertaking  to 
repair  and  redeliver.) 

III.  That  after  a  reasonable  timo 
for   the    repair   of   said    watch,   and    on 

or  about  the day  of , 

the  plaintiff  requested  the  defendant 
to  redeliver  the  same;  but  he  refused 
so  to  do.  to  the  plaintiff's  damage 
dollars.     1  Abb.  Forms  403. 


D.     Complnint   for  Conversion  hy  Ad- 
miniatralcrr. 

I.  That  before  and  until  the  time 
hereinafter,  one  M.  N.  was  lawfully 
possessed  of  (very  briefly  designate 
the  goods),  (or  was  entitled  to  tlic 
immediate  possession  of,  designating 
the    goods,    etc.),    the    property    of   the 

said   M.   N.,   of  the   value   of  • 

dollars. 

II.  That    on    the day    of 

,  18 — ,  the  same  came  into  the 

possession      of     the      defendant,      who, 

though  on  the  day  of , 

18 — ,  requested  so  to  do  by  said  M.  X. 
(or  by  the  plaintiff),  would  not  deliver 
the  same  to  him,  but  then  and  ever 
since  wrongfully  detained  the  same. 

III.  That  thereafter  and  before  this 

action    (or    on    the    day     of 

,  18 — ),  said  M.  N.  died  intes- 

and     on     the     day    of 


tate, 

,  18 — ,  letters  of  administra- 
tion upon  the  estate  of  said  M.  X., 
deceased,  were  duly  issued  and  granted 
lo  the  plaintiff  by  the  surrogate  of  the 
county  of .  of  this  state,  ap- 
pointing the  plaintiff  administrator  of 
all  the  goods,  chattels  and  credits 
which  were  of  said  deceased,  and  that 
the  jilaintiff  thereupon  duly  qualified 
as  such  administrator,  and  entered 
upon  the  discharge  of  the  duties  of  his 
said  office.     1   Abb.  Forms  459. 

E.     Complaint   for  Conversion   hy  As- 
signee After  Conversion. 

I.  That  before  and  until  the  time 
hereinafter  mentioned,  one  M.  X.  was 
lawfully  possessed  of  (very  briefly  des 
ignate  the  goods),  (or  was  entitled  tf 
the  immediate  possession  of,  designat- 
ing the  goods,  etc.),  the  property  of 
the  said  M.  X.,  of  the  value  of 
dollars. 

II.  That    on    the day    of 

.    18—,    at    ,    the    de- 


fendant being  then  in  possession  of 
said  goods,  unlawfully  converted  and 
disposed   of  the   same   to   his  own   use, 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


TROVER  AND  CONVERSION 


12l2- 


to  the  damage  of  said  M.  N. 
dollars. 

III.      That    on    the 


dav    of 


.  IS—,  said  M.  N.  duly  as- 
signed to  the  plaintiff  his  claim  against 
the  defendant  for  damages  for  said 
conversion.     1   Abb.  Forms  458. 

F.  Complaint    for    Conversion    of    a 

Bond   by   Assignee   After  Con- 
version. 

I.     That    in   or   about   the  month   of 

,  18—.  at  ,  one  M.  N. 

being  the  owner  of  a  bond,  a  copy  of 
which  is  annexed  as  a  part  of  this 
complaint,  by  his  agent,  at  the  request 
of  the  defendant,  deposited  it  with 
the  defendant  for  the  purpose  of  en- 
abling him  to  ascertain  the  value  there- 
of, upon  an  agreement  between  him 
and  said  M.  N.,  that  on  ascertaining 
the  value,  he  would  either  buy  the 
same  from  the  said  M.  N.,  and  pay 
him  the  value  thereof,  or  would  re- 
turn it   to   him   upon  demand. 

n.  That  after  a  reasonable  time 
for  ascertaining  the  value  thereof,  and 

on  the day  of  .  18—, 

at  ,  said  M.  N.  dulj'  demanded 

from  the  defendant  the  said  bond,  or 
the  value  thereof;  hut  the  defendant, 
though  admitting  that  it  was  in  his 
custody  or  under  his  control,  refused 
either  to  return  it  or  to  pay  its  value 
to    the    said    M.    N.,     to     his     damage 

dollars. 

III.  That    on    the    day    of 

,    18 — ,    at   ,    the    said 

M.  N.  duly  assigned  to  the  plaintiff 
the  said  bond,  together  with  all  his 
right  of  action  against  the  defendant 
and  all  other  persons,  to  recover  its 
value,  or  its  poHsession,  or  said  dam- 
ages. 

IV.  That  the  value  of  said  bond, 
at    the   time   of   the   commencement    of 

this    action,    was    dollars.      1 

Abb.  Forms  461. 

G.  Complaint      hy      Sdlrr      Against 

Fraudulent  Buyrr  of  Goods  for 
Damages    fm    Conversion. 

I.      That    on    the     day     of 

,  18 — ,  at  ,  the  de- 
fendant, with  intent  to  deceive  and 
defraud  the  plaintiff  by  inducing  the 
plaintiff  to  sell  goods  for  bim,  falsely 
and  fraudulently  ropresonted  to  tho 
plaintiff  that   he  was  solvent,  :ind  worth 

dollars  over  all  his  liabilities 

(or  otherwise,  as  the  representations 
were). 


II.  That  the  plaintiff,  relying  on 
said  representations,  was  thereby  in- 
duced to  sell  (and  deliver)  to  him 
(briefly  designate  the  goods),  of  tho 
value  of  dollars. 

III.  That  the  said  representations 
were  false  in  that  (stating  what  re- 
spect), and  were  then  known  by  the 
defendant  to  be  so. 

IV.  That  the  defendant,  having  so 
obtained  from  the  plaintiff  the  pos- 
session of  said  goods,  unlawfully  con- 
verted and  disposed  of  them  to  his 
own  use,  to  the  damage  of  the  plaintiff' 
dollars.     1  Abb.  Forms  459. 

H.  Allegation  in  Complaint  for  Goods 
Beceivcd  Contrary   to   Statute. 

That  on   or  about   the  day 

of  ,  18 — ,  the  defendant  re- 
ceived   (ten    shares    of    stock     of     the 

company),    of    the    value    of 

dollars,    the    property    of   the 

plaintiff,  as  (security  for  a  usurious 
loan  made  by  the  defendant  to  the 
plaintiff,  of  the  sum  of  dol- 
lars,  for months,   on   interest 

at   the   rate   of  per   cent,   per 

annum),  and  that  said  (stock)  was 
converted  by  the  defendant  contrary 
to  the  provisions  of  the  statute  ("Of 
the  Interest  on  Money"),  to  the  {>lain- 

tiff's  damage dollars.     1  Abb. 

Forms  467. 

ni.    Answers. 

A.  Answer,  Denial  of  Bailment. 
That  the  plaintiff  never  received  the 

plaintiff's  goods  mentioned  in  the  com- 
plaint,  as  alleged.     2  Abb.   Forms   119. 

B.  Answer,   Denial  of  Conversion. 
That    the   defendant    did    not    convert 

said  goods  to  his  own  use  (nor  refuse 
to  deliver  them  to  the  plaintiff).  2 
Abb.  Forms  119. 

C.  Answer,  Denial  of  Detention. 
That  the  defendant  did  not.  nor  does 

he,  detain  the  saifl  goods  (or  deeds), 
or  any  or  either  of  them,  as  alleged. 
2  Abb.  Forms  119. 

D.  Answer,  Denial  of  Assignment  of 

Cause  of  Aetion. 
Denies  that  (he  has  any  knowledge 
or  information  sufllcient  to  form  a  be- 
lief that)  the  said  M.  N.  and  O.  I", 
ever  assigned  to  the  jilaintiff  their 
right,  title  and  interest  in  and  to  the 
(trunk,  and  the  contents  tiiereof)  men- 
tioned in  the  complaint;  nr  in  and  to 
any  claims,  domnndn  or  cbukpx  of  ac- 
tion arising  to  said  M.  N.  and  O.  P.. 
or  either  of   them,   for  the  alleged  do- 
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tontiou  or  loss  of  said  (trunk  ami  cou- 
tiMits).     2  Abl).    l-'onns  lliO. 

E.  Ansurr,  Dniiiil  of  PUiitttiff's 
Otnit  rship. 

That  at  tho  time  of  the  alUgcd  con- 
version the  plaintiff  was  not  tiio  owner, 
nor  entitled  to  the  immediate  posses- 
sion, of  the  goods  mentioned  in  the 
complaint.  2  Abb.  Forms  119;  Bre- 
voort  r.  Brevoort,  S  Jones  &  S.  (N.  Y.) 
211;  Davis  r.  Hoppock.  G  Duer.  (N.  Y.) 
2.J4. 

r.  Answer,  That  Defendant  Has  Lien 
on   Goods   by  Pledge, 

Tliat  it  was  agreed  between  the 
plaintiff  and  the  defendant,  in  consid- 
eration   of    the    defendant's    advancing 

to    the   plaintiff dollars,   that 

the  defendant  should  have  a  lien  on 
the  said  goods  and  deeds  until  repay- 
ment thereof,  with  interest;  that  the 
defendant     advanced    to    the     plaintiff 

dollars,   but   the   plaintiff   has 

not  repaid  the  same,  with  interest. 
"Wherefore  the  defendant  detained  (and 
still  detains)  the  said  goods  and  deeds. 
2  Abb.  Forms  119. 
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CROSS-REFEREXrES: 
Account  and   Accounting: 

Bill   by  Administrator  Against   Trus- 
tee. 


,\N'.vi;iTiKS: 

Hill  for  Dower  and  Annuity  Against 
Kxecwtors,    Devisees    iu    Trust. 
Haxkkui'tcv: 

AppointmenJ;  of  Trustee  by  Creditors; 
Appointment   of  Trustee  by  Referee. 
Crkditoks'   Suits: 

Bill  in  Behalf  of  Themselves  and  All 

Other    Creditors,    etc.; 
Complaint    Against    Debtor    and    His 
Trustee,   To   Reach  Trust   Fund   or 
Its   Income. 

IX.SURAXCK: 

Complaint  on  Life  Policy  by  As- 
signee in   Trust  for  Wife. 

I*RAVEK    FOR    KKLIEF: 

I'rayer  of  Bill  To  Carry  Trusts  Into 
Kxetution  and  To  Ascertain  Rights 
of  I'arties. 

I.     Bills. 

A,  Bill  for  Payment  of  Legacies  and 
Execution  of   Trust. 

Humbly  complaining,  showeth  unto 
your  honors  your  orator  A.  B.,  of,  etc., 
that  W.  S.,  late  of,  etc.,  duly  made 
and  published  his  last  will  and  testa- 
ment   in    writing,    bearing    date    on    or 

about   ,    and    thereby    amongst 

other  bequests,  gave  to  his  nephews 
and    nieces,    the    children    of    his    late 

sister,    M.    A.,    the    sum    of    $ • 

each,  to  be  paid -to  them  as  they  should 
respectively  attain  the  age  of  twenty- 
one  years,  and  appointed  E.  T.  F.,  of, 
etc.,  the  defendant  hereinafter  named, 
the  sole  executor  of  his  said  will, 
as  in  and  by  the  said  will,  or  the 
probate  thereof,  when  produced  will 
appear.  And  your  orator  further  show- 
eth that  the  said  E.  T.  F.,  .soon  after 
the  death  of  the  said  testator,  duly 
proved  the  said  will  in  the  appro])riate 
court,  and  hath  since  possessed  himself 
of  tho  personal  estate  and  effects  of 
the  said  testator  to  an  amount  much 
more  than  sufticient  for  the  payment 
of  his  just  debts,  funeral,  and  testa- 
mentary expenses  and  legacies.  And 
your  orator  further  showeth  that  after 
the  death  of  said  testator,  your  orator 
intermarried  with  A.  A.,  who  was  the 
niece  of  the  said  testator,  and  one  of 
the  children  of  the  said  M.  A.,  iu  the 
said  will  named,  and  by  virtue  of  said 
intermarriage  your  orator,  in  right  of 
his  said  wife,  became  entitled  to  de- 
mand and  receive  the  aforesaid  be- 
quest   of   $ .      And   your   orator 

further  showeth  that  your  orator's  said 
wife  lived  to  attain  her  age  of  twenty- 
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one  years,  and  that  she  hath  lately  de- 
parted this  life,  and  that  neither  your 
orator  nor  his  said  wife  received  an}* 
part  of  the  said  legacy.  And  your 
orator  further  showeth,  that,  having 
obtained  letters  of  administration  to 
his  said  wife,  he  has  repeatedly  applied 
to  the  said  E.  T.  F.  for  payment  of 
the  said  legacy  and  interest  thereon 
from  the  time  of  his  said  late  wife's 
attaining  her  age  of  twenty-one  years, 
and  your  orator  hoped  that  such,  his 
reasonable  requests,  would  have  been 
complied  with,  as  in  justice  and  equity 
they  ought  to  have  done.  But  now 
so  it  is,  etc.  To  the  end,  therefore, 
that,   etc. 

And  that  an  account  may  be  taken 
of  what  is  due  and  owing  to  your 
orator  for  the  principal  and  interest 
of  the  said  legacy,  and  that  the  said 
defendant  may  be  decreed  to  pay  the 
'  same  to  your  orator,  and  if  the  said 
defendant  shall  not  admit  assets  of  the 
said  testator  sufficient  to  answer  the 
same,  then  that  an  account  may  be 
taken  of  the  estate  and  effects  of  the 
said  testator,  which  have  been  pos- 
sessed or  received  by  the  said  defend- 
ant, or  by  any  other  person  by  his 
order  or  to  his  use,  and  that  the  same 
may  be  applied  in  due  course  of  ad- 
ministration. (And  for  further  relief.) 
May  it  please  vour  honors,  etc.  3  Dan. 
Ch.  PI.  &  Pr.  '(Perkins'  ed.)   2038. 

B.     Bill  for  Payment  of   Legacy  an^ 
Accounting. 

Humbly  complaining,  show  unto  your 
honors  the  piaiiitifTs  E.  H.,  J.  II., 
T.  H.,  and  M.  A.  II.,  infants  under  tlio 
age  of  twenty-one  years,  by  .1.  K.,  of, 
etc.,  their  next  friend,  that  K.  H.,  the 
elder,  late  of,  etc..  but  now  deceased, 
duly  made  and  published  his  last  vill 
and  testament  in  writing,  bearing  date, 
etc.,  whereby  he  directed  that  W.  P., 
of,  etc.,  and  E.  B.,  of,  otc,  the  de- 
fendants hereinafter  named,  and  ('.  (J. 
of,  etc.,  who  were  the  trustees  and 
executors  in  his  said  will  named, 
should,  out  of  the  moneys  which  should 
come  to  their  hands  in  manner  there- 
in mentioned,  lay  out  an<l  invesi  wi 
or   upon   government   or   real   sccuritieH 

at   interest   the   sum    of  ^ upon 

trust,  etc.  (The  trustees  were  to  pay 
the  dividends  to  E.  H.,  the  testator 'h 
wife,  during  her  life  or  until  hor  hoc 
ond  marriage,  and  after  hor  dfccaxo  or 
second  marriage,  the  whole  of  the  div- 


idends to  be  applied  by  the  trustees 
for  the  maintenance  and  education  of 
testator's  grandchildren,  the  plaintifTs, 
to  whom  the  principal  was  to  be  trans- 
ferred, to  the  grandsons  at  twenty-one, 
and  to  the  granddaughters  at  twenty- 
one  or  marriage),  as  in  and  by.  etc. 
And  the  plaintiffs  further  show  that 
the  said  testator  departed  this  life  in 
or  about  the  month  of  ,  with- 
out having  in  any  manner  revoked  or 
altered  the  said  will,  except  by  a  cod- 
icil bearing  date,  etc.,  which  did  not 
relate   to    or    aflect   the    said   trusts   of 

the   said    sum    of   $ .     And    the 

plaintiffs  further  sliow  unto  vour  honors 
that  W.  T.  and  E.  B.,  and  the  said 
C.  G.  duly  proved  the  said  testator's 
will,  and  acted  in  the  trusts  thereof, 
and  out  of  the  moneys  which  came 
to  their  hands  from  the  estate  and  ef- 
fects of  the  said  testator,  in  or  about, 

etc.,  appropriated  the  sum  of  £ , 

in  satisfaction   of  the  aforesaid   legacy 


in  the  purchase  of  the  sum  of  £- 
3  per  cent,  consolidated  bank  annuities, 
and  the  said  sum  of  stock  is  now  stand- 
ing in  their  names  in  the  books  of  the 
governor  and  company  of  the  Bank  of 
England.  And  the  plaintiffs  further 
show  tliat  the  said  C.  H.  lias  departed 
this  life,  and  that  the  said  E.  II..  on 
or  about,  etc.,  intermarried  with  and 
is  now  the  wife  of  the  said  J.  E., 
whereupon   the   interest   of  the   said    E. 

IL,    in    the    said    sum    of    £ 3 

[ler  cent,  consolidated  bank  annuities 
wholly  ceased.  And  the  iilaiiitilfs  fur- 
ther show  tiiat  the  said  defendants 
paid  to  the  said  J.  K.  and  K.,  his 
wife,  the  year's  dividends  wliicli  be- 
came   due    on    the    said    sum    of    stock 

on    the    day    of   ,    a« 

well  for  the  interest  of  the  i>aiil  K.  R 
in  the  said  stock  as  for  the  mainfe 
nance  an<l  education  of  tin-  pl.-iintifT-* 
up  to  that  time;  but  the  said  defend- 
ants liave  retained  in  their  hands  the 
subsequent  dividenils  which  Icive  ac 
ruled  due  on  tlic  said  stfiek,  and  have 
made  no  payments  or  allowances  there- 
out for  the  maintenance  or  ediic.ition 
of  the  plaintifTs.  And  the  plninlilTi* 
flirt  her  show  that  some  pre)per  |MT«.on 
or  persons  ought  to  l>e  iqipointed  nn 
the  gu.'irdinn  or  guardians  of  the  plain 
tifTs,  with  suitable  allowanreH  for  their 
maintenance  and  ediieafion  for  the 
time    [last   since   the   said  -  —   day 

of  — ,  and   for  the  time  to  come, 

and   that   the  said  sum   of  xfuck   ought 

Vol.   IX 


t::w 


TRUSTS  AM)  TiarSTEES 


to  be  secured  in  this  lioiioruble  court. 
To  the  end  therefore,  etc. 

And  that  the  said  defendants  may 
answer  the  premises,  and  that  some 
jiroper  person  or  persons  may  be  ap- 
pointed the  guardian  or  jjnardians  of 
the  plaintitVs,  with  suitable  allowances 
for    their    maintenance    and    education 

for  the  time  past  since  the  said 

day   of ,   and   for   the   time  to 

come,  and  that  the  said  defendants 
may  account  for  the  dividends  of  the 
said    trust    stock    wiiich    have    accrued 

due    since    the    said    day    of 

,  and  may  thereout  pay  the  al- 
lowances which  shall  be  made  for  the 
maintenance  and  education  of  the  plain- 
tiffs   since    the    said    <lay    of 

,    and    may    pay    the     residue 

thereof  into  this  honorable  court  for 
the  benefit  of  the  plaintiffs;  and  may 
also  transfer  the  said  sum  of  £- 


3  per  cent,  consolidated  bank  annuities 
into  the  name  of  the  accountant-gen- 
eral of  this  honorable  court,  to  be 
there  secured  for  the  benefit  of  the 
plaintitTs,  and  such  other  persons  as 
may  eventually  be  interested  therein. 
(And  for  further  relief.)  May  it  please, 
etc.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)   2039. 

C.     Bill  Praying   for  Appointment  of 
New   Trustee. 

Humbly  complaining,  show  unto  your 
honors,  your  orators  and  oratrixes,  J. 
M.  P.,  of,  etc.,  and  E.,  his  wife, 
and  A.  P.  and  C.  P.,  infants 
under  the  age  of  twenty-one  years, 
by  the  said  J.  M.  P.,  their  father 
and  next  friend,  and  S.  X.  M.,  of,  etc. 
(the  other;  trustees  under  the  settle- 
ment), that  by  certain  indentures  of 
lease  and  release  bearing  date  respect- 
ively, etc.,  the  release  being  of  three 
parts,  and  made  or  expressed  to  be 
made  between,  etc.  (stating  the  inden- 
ture of  release).  But  the  said  inden- 
ture of  release  contained  no  power  or 
authority  to  appoint  a  new  trustee  in 
the  place  or  stead  of  either  of  the 
said  trustees  therein  named,  who  should 
decline  to  act  in  the  said  trusts,  or  be 
desirous  to  be  removed  therefrom,  as 
in  and  by  the  said  indentures,  etc. 
And  your  orators  and  oratrixes  further 
show  unto  your  honors,  that  the  said 
intended  marriage  was  soon  after- 
wards had  and  solemnized  between 
your  orator  J.  M.  P.,  and  your  oratrix 
E.  P.;  and  that  your  orator  and  oratrix. 


A.  1'.  ami  C.  r.,  are  the  only  cliildren 
of  the  said  marriage.  And  your  orators 
and  oratrixes  further  show,  tiial  tho 
said  defendant,  1.  1'.  L.,  declines  to  act 
in  the  trusts  of  the  said  indenture,  and 
is  desirous  to  be  discharged  therefrom, 
but  by  reason  that  no  i)ovv('r  is  reserved 
in  the  said  indenture  for  the  appoint- 
ment of  a  new  trustee,  your  orators 
and  oratrixes  are  advised  that  he  can 
not  be  discharged  from  such  trusts, 
nor  any  new  trustee  appointed  without 
the  aid  of  tliis  honorable  court,  to  the 
end,  therefore,  that  the  said  defendant, 
I.  P.  L.,  may  upon  his  corporal  oath, 
etc. 

And  that  the  said  defendants  may 
answer  the  premises,  and  that  it  may 
bo  referred  to  one  of  the  masters  of 
this  honorable  court  to  appoint  a  new 
trustee  under  the  said  marriage  settle- 
ment, in  the  place  and  stead  of  the 
said  defendant;  and  that  the  said  de- 
fendant may  be  directed  to  join  in  such 
instrument  or  instruments  as  may  be 
necessary  for  conveying  or  releasing 
the  said  trust  premises  to  your  orator 
S.  N.  M.,  and  such  new  trustee  upon 
the  trust  of  the  said  settlement;  and 
tliat  thereupon  the  said  defendant  may 
be  discharged  from  the  trusts  of  the 
said  indenture.  (And  for  further  re- 
lief.) Mav  it  please,  etc.  3  Dan.  Ch. 
PI.   &  Pr.  ^Perkins'  ed.)   2062. 

D.     Bill    Praying    far     Discharge     as 
Trustee. 

To   the    honorable    the   justices    of    the 

supreme   judicial   court: 

Respectfully  show  the  petition  of  J. 
1.  B.,  of  B.,  in  the  county  of  S.,  es- 
quire, that  by  force  of  an  indenture 
recorded  with  Suffolk  deeds  in  Lib.  627, 
fol.  291,  he  was  substituted  in  the 
place  and  stead  of  E.  A.  B.,  esquire,  to 
be  trustee  under  two  certain  inden- 
tures made  by  M.  A.  T.,  of  said  B., 
single  woman,  and  recorded  respective- 
ly with  Suffolk  deeds  in  Lib.  574,  fol. 
229,  and  Lib.  618,  fol.  18G;  that  as  such 
trustee  he  holds  certain  real  estate  in 
said  B.,  and  also  certain  personal  prop- 
erty upon  the  trusts  set  forth  in  said 
two  original  indentures,  all  which  said 
indentures  are  herewith  submitted  to 
the  court,  that  after  making  said  two 
original  indentures,  said  M.  A.  T.  inter- 
married witli  and  is  now  the  wife  of 
C.  M.  de  los  S.  B.,  secretary  of  lega- 
tion to  her  catholic  majesty,  the  queen 
of  Sjiain,  and  now   resident   of  W.,  in 
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the  district  of  C;  that  there  is  no  per- 
son, to  the  knowledge  of  the  peti- 
tioner, interested  in  said  trust  property 
and  estate,  except  said  C.  M.  de  los 
S.  B.  and  M.  A.  his  wife;  that,  in  the 
event  of  the  death  of  said  M.  A.  with- 
out children,  and  without  having  exer- 
cised the  power  of  appointment  given 
her  by  said  indenture,  her  collateral 
relations,  who  would  then  be  her  heirs- 
at-law,  may  become  interested  therein; 
that  she  has  now  living  a  mother  and 
three  sisters,  viz.,  M.  M.  B.,  wife  of 
E.  A.  B.  aforesaid,  now  residing  in  said 
B. ;  A.  T.,  single  woman,  a  member  of 
the  family  of  said  E.  A.  B.,  and  aiso 
residing  in  said  B.;  E.  F.  E.,  wife  of 
H.  G.  R.,  junior,  of  B.,  in  the  state 
of  M.;  and  E.  T.  R.,  being  now  com- 
morant  at  said  B.,  in  the  family  of  said 
E.  A.  B.;  and  M.  S.  P.,  a  minor,  wife 
of  R.  T.  P.,  esquire,  both  now  absent 
in  Europe,  said  R.  T.  P.  having  been 
late  a  resident  in  said  B.;  that  said 
M.  A.  has  requested  the  petitioner  to 
transfer  said  trust  property  and  es- 
tates to  a  new  trustee,  and  he  is  de- 
sirous so  to  do. 

Wherefore  the  petitioner  prays  the 
honorable  court  that  due  notice  may 
be  ordered  to  all  persons,  and  that  he 
may  be  discharged  from  said  trust, 
and  that  such  order  and  decree  may  be 
passed  as  to  the  appointment  of  a  new 
trustee,  either  with  or  without  bonds 
for  the  faithful  performance  of  said 
trust,  and  as  to  the  conveyance  and 
transfer  of  said  trust  property  and  es- 
tates as  to  the  court  may  seem  just 
and  equitable,  to  the  end  that  the 
petitioner,  complying  with  and  fulfilling 
said  order  and  decree  on  his  j)art  may 
be  as  fully  and  efTectually  relfascd 
and  discharged  from  all  liability  in  the 
jtremises  as  if  he  iiad  never  assumed 
said  trust.  And  as  in  duty  bound  will 
ever  pray.  3  Dan.  f'h.  I'l.  &  Pr.  (Per- 
kins' ed.)  200,"?;  BowditcL  r.  Panuelos, 
1   Gray   CMass.)    220. 

II.     Statement  in   Answer  of   Trustee, 
Acquiescence     of      Cestui      Que 
Trust. 
I  consented    to  sell    the  said 


bank  annuities,  and  did  sell  the  same, 
and  paid  and  ajiplied  the  produce 
thereof,  at  the  S[>e(ial  instance  and  re 
quest  of  the  plaintiff  (as  well  as  of 
the  defendant),  in,  etc. 

(Set   forth   the   correspondence,  docu- 


ments, or  admissions  tending  to  estab- 
lish this  allegation.) 

I  claim   to  have  the  interest  in  the 

said    applied    in    or    towards 

satisfying  any  sum  of  money  which  1 
may  be  called  upon  or  be  bound  to  pay 
in  respect  of  the  said  sale  and  applica- 
tion of  the  said  trust  fund.  3  Dan. 
Ch.  PI.  &   Pr.   (Perkins'  ed.)   2144. 

III.     Decrees. 

A.     Decree  for  Scluine  for  Etgulating 
Charity. 

1.  Let  a  scheme  for  the  future  reg- 
ulation and  management  (administra- 
tion) of  the  charity  in  the  pleadings 
mentioned,  and  tiie  apjilication  of  the 
present  and  future  im-oine  thereof  be 
settled  by,  etc.;  2.  And  let  new  trus- 
tees be  appointed  for  the  manageinent 
(administration)  of  the  said  charity, 
and  of  the  estates  (funds)  and  prop- 
erty thereof;  and  let  provision  be  made 
in  the  said  scheme  for  the  future  ap- 
pointment of  trustees;  and  let  the  fol- 
lowing inquiries  and  account  be  taken 
and  made,  that  is  to  say:  3.  An  incpiiry 
of  what  the  property  of  the  said  char- 
ity consists,  and  where  the  same  is 
situate,  and  what  is  the  income  and 
annual  value  thereof,  and  how,  and  by 
whom,  and  under  and  upon  wiiat  terms, 
rents,  and  conditions  the  same  and 
every  part  thereof  is  let,  and  is  now 
held;  4.  An  account  of  the  rents  and 
profits  of  the  charity  estates  received 
l>y  the  defendants  or  by  any  other  per- 
son, etc.;  and  of  the  application  there- 
of from  the  day  of , 

the  date  of  the  filing  the  informa- 
tion in  this  cause.  Adjourn,  etc.  3 
Dan.  Oh.  IM.  &  Pr.  (Perkins'  od.)  22H»; 
Attornev-General  v.  Ilcliester,  1  Sctoo 
Dec.   (Eng.  ed.   1.SU2)   342,  343. 

B.     Ordrr      Ailoptitiij      New      Scheme 
Fihd. 

Let  the  scheme  dated,  etc.,  which 
has  been  ajiproved  (and  signed)  by 
the,  etc.,  and  filed  in  the,  etc..  of  thin 
court,  lie  the  sclii-me  for  thr-  (future) 
regulation  and  managment  (adminlMtrn- 
tion)  of  tlie  cliarity  in,  etc.,  mentioned, 
and  the  CHtates  (funds  or  pro|HTly), 
and  for  the  ap|.licHtion  of  (lie  incomo 
(selection  of  the  objects)  thereof  (if 
recpiired.  and  let  the  nevernl  iierHons 
in  the  said  scheme  name<1  be  ap- 
pointed trustees  of  the  naiil  ohiirity). 
Directions  to  tax  and  pay  cn«tH  and 
expenses.     3  Dan.  Ch.   PI.  &   Pr.  (Per- 
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kins'    oil.)    2220;     1    8i<ton     Uoi'.    (Knjj. 
oil.    1SC2)    347. 

C.  Kxtnirt    From    Schtnu-    Coiislitut- 

iiui   Chdiitii   as    to    .ippoiiilnifnt 

of  Tntsliis. 
1.  The  full  miiiibor  of  the  trustpoa 
of  tlie  oiiaiity  shall  ho  12,  and  A.  h., 
of,  ete.,  and,  otc,  shall  be  the  first 
trustees;  2.  U  shall  be  lawful  for  any 
trustee  to  resign  his  olliee  by  a  notice 
in  writing,  jjiven  to  the  clerk  of  the 
charity,  to  be  appointed  as  liereinafler 
menlioiKHl,  and  independently  of  death 
or  resignation,  the  olHce  of  any  (trus- 
tee who  shall  become  incapable  to  act, 
er  shall  wholly  cease  to  act,  for  the 
period  of  two  years,  or  shall  become 
bankrupt,  or  take  the  benefit  of  any 
act  for  the  relief  of  insolvent  debtors, 
or,  except  as  to  any  of  the  above- 
named  persons  now  residing  at  a  great- 
er distance,  shall  cease  to  reside  within 
the  county  of  W.,  shall  ipso  facto  be- 
come vacant;  3.  Whenever  the  number 
of  trustees  shall  be  reduced  to  or  be- 
low five,  the  surviving  or  continuing 
trustee  shall  apply  in  chambers  to  the 
judge  of  the  court  of  chancery,  to 
whose  court  these  causes  may  be  at- 
tached for  the  appointment  of  new 
trustees,  and  so  many  new  trustees 
shall  be  appointed  by  sucb  juage  as 
may  be  necessary  to  make  up  the  orig- 
inal number  of  twelve  trustees,  and 
directions  shall  thereupon  be  given  for 
vesting  the  property  of  the  charity, 
other  than  government  stock  (in  the 
whole  body  of  trustees  as  newly  con- 
stituted by  virtue  of  such  appoint- 
ment). 3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)  2221;  1  Seton  Dec.  (Eng.  ed. 
1862)   348. 

D.  Decree    for  Account   and    Inquiry 

as  to   Trufit  Poinds   Under  Two 

SettlemenlM. 
It  is  ordered  that  "the  decree,  dated, 
etc.,  be  varied;  and  it  is  further  or- 
dered and  decreed  that  It  be  referred 
to,  etc.,  to  take  the  following  account 
and  make  the  following  inquiry,  that 
is  to  say:  1.  An  account  of  the  trust 
funds  and  property  come  to  the  hands 
of  the  plaintiff  as  trustee  under  each 
of  the  indentures  of  settlement,  dated 
respectively,  etc.,  in  the  pleadings  men- 
tioned, either  solely  or  jointly  with  his 
co-trustee  or  co-trustees,  under  the  said 
indentures  respectively;  2.  An  inquiry, 
whether  the  said  trust  funds  and  i>rop- 
erty   arc    now    in    the   possession    of   the 


trustees  respectively,  and  whetlier  in 
the  same  state  of  investment  as  at 
tlie  time  when  such  trust  funds  and 
jiroperty  came  into  the  liands  of  tlie 
saiil  trustees,  or  in  any  other  and  what 
state  of  investment;  but  such  account 
and  iiupiiry  respectively  are  not  lo  ex- 
tend to  tlie  income  of  the  said  trust 
funds  and  property."  So  much  of 
the  decree  as  diects  the  taxation  and 
jjayment  and  apportionment  of  costs 
to  be  reversed;  reserve  the  considera- 
tion of  the  costs  of  suit,  and  of  the 
account  and  inquiry  hereby  directed; 
costs  of  appeal  to  be  costs  in  the 
cause.  Adjourn,  etc.  3  Dan.  Ch.  PI. 
&  Pr.  (Perkins'  ed.)  2299;  2  Seton  Dec. 
(Kng.  ed.  1862)   751. 

E.     Decree  To  Appoint  New  Trustees. 

The  defendant  B.,  by  his  answer  (or 
counsel),  declining  to  act  in  the  trusts 
of  the  testator's  will  (or  vested  in 
him    by    the   articles    of    settlement,    or 

indenture),   dated  the  day  of 

,   in    the    pleadings    mentioned, 

and  desiring  to  be  discharged  tliere- 
from  (this  court  doth  hereby)  appoint 
D.  and  E.  (or  let  two  or  more  proper 
persons  be  appointed)  trustees  of  the 
said  will  (or  articles,  etc.),  in  his 
place  (jointly  with  C,  the  continuing 
trustee);  and  let  the  defendant  B.  (and 
C.)  convey,  assign  and  transfer)  the 
trust  estate  (funds,  property,  and  se- 
curities) vested  in  him  (or  them)  by 
the    said    will    (or    articles,    etc.),    and 

the  £ standing  in  the  name  of, 

etc.,  in  the  books  of  the  bank  of 
■,  as  in  the  pleadings  mentioned 


or  the  residue  thereof  after  payment 
of  the  costs,  hereinafter  mentioned,  so 
as  to  vest  the  same  in  the  said  D.  and 
E.  (or  the  trustees  so  to  be  appointed, 
if  so,  jointly  with  the  said  C),  upon 
the  trusts  mentioned  in  (or  declared 
by)  the  said  will  (or  articles,  etc.),  or 
■such  of  them  as  are  now  subsisting  or 
capable  of  taking  effect  (or  subject 
to  the  trusts  mentioned  in  the  said 
will  dated,  etc.,  or  articles,  etc.),  con- 
cerning the  same,  etc.  (If  stock,  add, 
and  they  are  to  declare  the  trusts 
thereof  accordingly);  and  let  such  con- 
veyance (or  assignment,  or  declara- 
tion) be  settled  by  the  judge  (or  court, 
or  master).  (Tf  no  infants  or  married 
women,  in  case  the  parties  differ;  if 
deeds  in  defendants'  hands,  and  let 
tlie  defendant  B.  deliver  to  such  new 
(and    continuing)    trustees    upon    oath, 
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all  deeds  ami  writings  in  his  custody 
or  power,  relating  to  the  said  trust  es- 
tates, etc.;  if  trustee  to  have  his  costs, 
tax  the  defendant  B.  his  costs  of  this 
cause  (suit),  as  between  solicitor  and 
client;  and  let  defendant  B.  (and  the 
said  C.)  be  at  liberty  to  raise  and  re- 
tain the  same  out  of  the  said  trust 
estate,  or  funds,  etc.)  Liberty  to  applv. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2303;  2  Seton  Dec.  (Eng.  ed.  1862) 
778. 

F.  Decree  for  Costs  in  Suit  hy  Trus- 
tee To  Obtain  Instructions,  as 
Between  Solicitor  and  Client, 
Charging  It  on  Different  Funds. 
"It  is  further  ordered,  adjudged,  and 
decreed,  that  all  the  costs  in  this  suit, 
including  counsel  fees,  shall  be  paid  out 
of  the  property  in  controversy  in  the 
cause,  and  as  the  different  parties  hav- 
ing different  interests  therein  have 
waived  all  right  of  appeal  from  this 
decree,  and  have  seen  and  examined 
the  charges  for  counsel  fees  and  serv- 
ices made  and  presented  by  the  re- 
spective counsel,  and  made  no  objection 
thereto,  and  have  agreed  as  to  the  mode 
of  apportioning  the  costs  and  charges 
upon  the  property  in  controversy,  it  is 
further  ordered,  by  the  consent  of  the 
parties,  there  be  paid  to  S.  E.  S.,  es- 
quire, as  solicitor  and  counsel  for  the 
plaintiff,  for  costs  and  counsel  fees, 
nine  hundred  sixty  dollars  twenty-two 
cents;  to  C.  C,  esquire,  as  solicitor  and 
counsel  for  W.  C.  J.,  for"  costs  and 
counsel  fees,  one  thousand  and  seventy- 
nine  dollars  thirty-two  cents;  to  Tt.  S. 
S.,  esquire,  as  guardian  ad  litem  of 
J.  Q.  A.  J.,  for  costs,  counsel  fees, 
and  services  for  other  defendants,  nine 
hundred  and  twenty-nine  dollars  thirty 
two  cents;  to  F.  E.  P.,  esquire,  as 
guardian  ad  litem  and  counsel  for  M. 
A.  J.  and  L.  C.  J.,  for  costs  and  coun- 
sel fees,  three  hundred  and  four  dol- 
lars thirty-two  cents;  to  R.  H.  D., 
junior,  esquire,  as  counsel  for  \f.  C  A., 
for  costs  and  counsel  fees,  two  hundred 
find  eleven  dollars  and  eighty-two  ccntB; 
(o  ('.  W.  T..  esquire,  as  solicitor  for 
M.  C.  A.,  one  hundred  dollars;  ariiouni 
ing  in  the  whole  to  the  sum  of  three 
thousand  five  liiindrrd  and  eighfyflve 
dollars;  and  that  the  said  plaintiff, 
when  he  pays  the  said  costs,  shall  pay 
out  of  the  following  funds  tho'ir  re- 
spective shares  of  said  costs,  as  fol- 
lows,  to-wit,   from    the  capital   pf   the 
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trust  funds  held  by  him  under  the 
eighth  clause  of  said  will,  seventeen 
hundred  and  twenty-three  dollars  nine- 
ty cents;  from  the  interest  of  tlie 
same,  two  hundred  and  forty-eight  dol- 
lars twenty-five  cents;  from  the  in- 
terest of  said  twenty  thousand  dollars 
bequeathed  by  the  tenth  clause  of  said 
will,  one  thousand  and  one  dollars  six- 
ty-five cents;  from  the  proceeds  of  real 
estate,  being  stocks  in  ^^assachusetts, 
held  by  plaintiff  as  trustee  under  the 
thirteenth  clause  of  said  will,  four  hun- 
dred nineteen  dollars  seventy  cents; 
from  the  income  of  the  same  sixty  dol- 
lars forty-six  cents;  from  the  annuity 
payable  to  said  M.  C.  A.,  one  luindred 
and  t)iirty-one  dollars  five  cents. 

By  the  court. 

,    clerk. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2302;  Adams  r.  .Fohnson,  C.  0.  (U.  S.) 
Mass.  Oct.   7,    1S61. 

Tn    Equitv. 

IV.     Answers   (Code). 

A.  Answer   hy    Trustee    That    lie   De- 

clines To  Act. 
Admits  that  he  declines  to  act  in 
the  trusts  of  said  settlement,  and  is 
desirous  of  being  discharged  therefrom. 
Defendant  further  savs,  tliat  he  is  ready 
to  convey  and  release  said  trust  |>reni- 
ises  to  the  plaintiff,  and  to  such  new 
trustee  as  may  be  appointed  by  the 
court,  on  being  indemnified  in  that  be- 
half, and  paid  all  his  costs  and  ex- 
penses.    2   Abb.   Forms   1«5*>. 

B.  Answer    hy    Truster    U'llh    Prnial 

of   Havintj   Acted. 

r.  The  defendant,  admitting  that 
said  (testator)  left  the  will  di  nerihed 
in  the  complaint,  says  that  ho  abso- 
lutely refused  to  accept  or  intermeddlo 
with  said  trust,  or  in  any  way  concern 
himself  therein. 

ir.  He  further  savs  that  he  never 
entered  on  said  trust  estate  or  received 
any  of  the   rents  and   |irofltM  thereof. 

ilf.  That  M.  N'..  who  has  rereivi'il 
said  rents  and  profits,  had  no  j>ower  or 
authority  from  this  defendant  to  do 
so,  and  never  necnuntod  to  thli«  d» 
fendant    therefor. 

fV.  That  tliis  defendant  in  de!«irnuii 
and  re.idy  to  be  discharged  from  fiiid 
trust,  and  to  do  any  act  the  court  nhall 
direct  for  that  purpose,  he  \>o\ng  in- 
demnified and  having  his  co-tt.  2  Abb. 
Forms  166. 
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V.     Answrr,    /></ii<«/    of    Tru.'itttship. 

That  since  the  expiration  of  the  said 

first    vear    (or,   after   tlie   •  '':'.' 

of  — ^ .  IS ),  he  has  not  boi-u 

a  trustee  of  said  comjiany,  and  has 
not  in  any  way  nianajiocl  the  affairs  or 
eoiioems  of  said  company  as  such.  2 
Abb.   Forms   157. 
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ClUKSS  UKFKRENCKS: 

Landlord  and  Tenant: 

Declaration   for   Kent   on   Demise,  and 

I'so    and    t)ccupation. 
Denial  of  Use  and  Occupation. 
Rekekences: 

Order  of  Reference  To  Take  Testi- 
mony; as  to  Value  of  Use  and  Oc- 
cupation, in  Action  for  Specific 
I'crforiuance. 

I.     Declarations. 

A.     Declaration,   Common   Counts   for 
Board  and   Lodging. 

And  whereas  also  the  said  defend- 
ant afterwards,  to-wit,  on  the  same 
day  and  year  last  aforesaid,  and  at 
the  place  aforesaid,  was  indebted  to 
the    said    plaintiff   in    the    further    sum 

of    dollars,     of     like     lawful 

money  as  aforesaid,*  for  certain  rooms, 
apartments  and  furniture  of  the  said 
plaintiff,  before  that  time  used  and 
enjoyed  by  the  said  defendant,  and  at 
his  special  instance  and  request,  and 
by  the  permission  of  the  said  plaintiff; 
and  for  meat,  drink,  fire,  candles,  at- 
tendance, and  other  necessaries  by  the 
said  plaintiff  before  that  time  found 
and  provided  for  the  said  defendant, 
and  at  his  like  special  instance  and 
request;  and  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  last  men- 
tioned sum  of  money,  when  he  the  said 
defendant  should  be  thereunto  after- 
wards requested. 

And  whereas  also,  afterwards,  to- 
wit,  on  the  same  day  and  year  last 
aforesaid,  and  at  the  place  aforesaid, 
in  consideration  that  the  said  plaintiff' 
at  the  like  special  instance  and  request 
of  the  said  defendant,*  had  before  that 
time  permitted  the  said  defendant  to 
use  and  enjoy,  and  that  he  the  said 
defendant  had  accordingly  used  and 
enjoyed  certain  other  rooms,  apart- 
ments and  furniture  of  the  said  plain- 
tiff; and  also,  in  consideration  that  the 
said  plaintiff,  at  the  like  special  in- 
stance and  request  of  the  said  defend- 
ant, had  before  that  time  found  and 
provided  other  meat,  drink,  fire,  can- 
dles, attendance  and  necessaries  for  the 
said  defendant,  he  the  said  defendant 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay 
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to  him  so  much  money,  etc.  Burr.  Ann 
253,  §514. 

B.  Declaration,    Common    Counts    for 

Use  and  Occupation  of  Lodg- 
ing. 
For  the  use  and  occupation  of  cer- 
tain rooms  and  apartments  in  and  par- 
cel of  a  certain  dwelling  house  of  the 
said  plaintiff,  with  the  appurtenances 
by  the  said  defendant,  for  a  long  space 
of  time  before  then  elapsed,  had,  held, 
used,  occupied,  possessed  and  enjoyed, 
by  the  sufferance  and  permission'  of 
the  said  plaintiff,  and  at  the  special 
instance  and  request  of  the  said  de- 
fendant (together  with  certain  house- 
hold furniture,  linen  and  other  neces- 
saries, goods  and  chattels  of  the  said 
plaintiff  therein  being);  and  being  so 
indebted,  etc.  (as  in  I,  C,  to  the  second 
*.  and  then  as  follows):  certain  other 
rooms  and  apartments  in  and  parcel 
of  a  certain  other  dwelling  house  of 
the  said  plaintiff,  with  the  appurte- 
nances, and  that  the  said  defendant, 
according  to  that  permission,  had  held, 
used,  occupied,  possessed  and  en.joveil 
the  same  (together  with  certain  other 
household  furniture  of  the  said  plain- 
tiff, therein  being),  for  a  long  time 
before  then  elapsed;  the  said  defend- 
ant then  and  there  undertook,  etc. 
Burr.  App.  252,  §51.3. 

C.  Declaration,    Common    Counts    for 

Use  and   Occupation   of  Dwell- 
ing. 

For  that  whereas  the  said  defendant 

on  the  day  of ,  in 

the  year  of  our  Lord  one  thousand 

,    at   ,    to-wit,    at    the 

city    and    in    the    connfy    of 

aforesaid,  was  indebted  to  the  said 
plaintiff  in  the  sum  of  (eight  hundred) 
dollars,  lawful  money  of  (ho  Tnited 
States  of  America,  for  the  use  and 
occufiation  of  a  certain  dwelling  house, 
store,  shop,  rooms,  Imildings.  lands  and 
jiremises,  with  the  ap[)iirtenanees  (or 
of  a  certain  messuage,  buildings,  farm, 
lands  and  premises,  with  the  appurte- 
nances, or  as  the  case  may  be)  by  the 
said  defendant  for  a  long  tim.?  before 
then  elapsed,  had,  held,  used,  occnjiied, 
possessed  and  enjoyed  by  tlie  Htiffer- 
ance  and  permission  of  the  said  plain- 
tiff, and  at  the  special  instance  and 
request  of  tho  said  defendant;  and  be- 
ing so  indebted  to  tlie  said  plaint  ilT, 
the  said  defendant,  in  cf)nsiileratinn 
thereof,  afterward^,  to-wit,  on   the  sninn 


day  and  year,  and  at  the  place  afore- 
said, undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff, 
well  and  truly  to  pay  unto  the  said 
plaintiff  the  said  sum  of  monev  last 
mentioned,  when  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
in  consideration  that  the  said  plaintift 
had  before  that  time,  at  the  like  spe- 
cial instance  and  request  of  the  said 
defendant,*  permitted  the  said  defend- 
ant to  have,  hold,  use,  occupy,  possess 
and  enjoy,*  a  certain  other  dwelling 
house,  store,  shop,  rooms,  buildings, 
lands  and  premises  (or  as  the  case  may 
be),  with  the  appurtenances,  and  that 
the  said  defendant,  according  to  that 
permission,  had.  held,  used,  occupied, 
possessed  and  enjoyed  the  same  for  a 
long  time  before  then  elapsed;  the  saiii 
defendant  then  and  there  undertook 
and  faithfully  promised  the  said  plain- 
tiff well  and  truly  to  pay  to  the  said 
plaintiff  so  much  money  as  the  said 
plaintiff  reasonably  deserved  to  have 
of  the  said  defendant  for  the  same, 
when  the  said  defendant  should  be 
thereunto  afterwards  requested.  And 
the  said  plaintiff  avers  tluit  the  said 
plaintiff  therefor  reasonably  deserved 
to  have  of  the  said  defendant  for  the 
same  the  further  sum  of  (eight  hun 
dred)  dollars,  of  like  lawful  money  as 
aforesaid,  to-wit,  at  tlie  place  ;iforc 
said:  Whereof  the  s.iid  defendant  aft 
erwards.  to-wit,  on  the  same  day  ami 
year,  and  at  the  place  aforesaid,  had 
notice. 

And  whereas  also  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
was  indebted  to  the  H.'iid  [ilnintiff  in 
the  further  sum  of  (eight  hundred) 
dollars,  of  like  lawful  money  as  afore- 
said, for  divers  goods,  wares  and  mer- 
chandises by  tlie  said  plaintiff  before 
that  time  sold  and  delivered  to  (lie 
said  defendant,  and  at  the  like  H|)eeinl 
instance  and  refpiest  of  the  said  de 
fendant:  And  in  tlie  further  niim  of 
(eight  hundred)  dollars,  of  like  lawful 
money  as  aforesaid,  for  (he  work  and 
labor,  care  and  diligence  of  the  naid 
plaintiff,  by  the  said  plaintiff,  beffire 
(hat  (ime  done,  prrfornieil  and  bc- 
H(owed  in  and  al>on(  (he  buxinenx  of 
the     f-aifl     defcnil.'iiif .    and     for     (lie     KBid 
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dolViiilaiit.  ;uul  at  tlio  liKc  roiiuoat  ot 
the  saiil  ilofondant:  Ami  in  Iho  fur- 
ther sum  of  (iMj,'lit  liuii(lrcd)  dollars, 
of  liko  lawful  nionoy  as  aforesaid,  for 
so  nnu'h  uiouoy  before  lliat  tiiue  lent 
and  advanced  by  the  said  plaintiff  to 
the  said  defendant,  and  at  the  like  re- 
quest of  the  said  defendant:  And  for 
other  money  by  the  said  plaintilf,  be- 
fore that  time  paid,  laid  out  and  ex- 
pended for  the  said  defendant,  and  at 
the  like  request  of  the  said  defendant: 
And  for  other  money  by  the  said  de- 
fendant, before  that  time  had  and  re- 
ceived to  and  for  the  use  of  the  said 
plaintiff:  And  being  so  indebted,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  ))laintifi 
the  said  several  sums  of  money  in  this 
count  mentioned,  when  the  said  defend- 
ant should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year,  and  at  the  place  aforesaid, 
accounted  together  with  the  said  plain- 
tiff of  and  concerning  divers  other  sums 
of  money,  before  that  time  due  and 
owing  from  the  said  defendant  to  the 
said  plaintiff,  and  then  and  there  being 
in  arrear  and  unpaid,  and  upon  such 
accounting,  the  said  defendant  then 
and  there  was  found  to  be  in  arreav, 
and  indebted  to  the  said  plaintiff  in 
the  further  sum  of  (eight  hundred) 
dollars,  of  like  lawful  money  as  afore- 
said: And  being  so  found  in  arrear, 
and  indebted  to  the  said  plaintiff,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
]daintiff,  well  and  truly  to  pay  unto 
the  said  plaintiff  the  said  sum  of  money 
last  mentioned,  when  the  said  defend- 
ant should  be  thereunto  afterwards  re- 
quested. 

Nevertheless  the  said  defendant  (al- 
though often  requested,  etc.)  hath  not 
yet  paid  the  said  several  sums  of 
monej'  above  mentioned,  or  any  or 
either  of  them,  or  any  part  thereof,  to 
the  said  plaintiff,  but  to  pay  the  same. 
or  any   j)art   thf-reof,  to   thr   '-aid   plain- 


tiff, tlu^  said  defendant  hath  hitherto 
altogether  refused,  and  still  doth  re- 
fuse, to  the  damage  of  the  said  plain- 
tiff of  (eight  hundred)  dollars,  and 
therefore  the  said  i)laintiff  brings  suit, 
etc. 

E,   P.,    plaintiff's   attorney. 
Burr.  App.  2.j1,  Sol 2;  2  Chit.  PI.  40. 

D.  Dcchiration,  Common  Count  for 
Hire  of  Horses  and  Carriages, 
Etc. 

For  the  use  and  hire  of  divers  horses, 
mares  and  geldings,  bridles,  saddles 
and  harness,  and  divers  carts,  wagons, 
chaises  and  other  carriages  (or  [ot 
certain  lighters  and  other  vessels],  oi 
of  certain  plate,  linen,  china,  furniture, 
goods  and  chattels);  by  the  said  plain- 
tiff, before  that  time,  "let  to  hire,  and 
delivered  to  the  said  defendant,  and  at 
his  special  instance  and  request,  and 
by  the  said  defendant,  under  and  by 
virtue  of  that  letting  to  hire,  before 
then  had  and  used.  And  being  so  in- 
debted, etc.  (as  in  last  form  to  the  *, 
and  then  as  follows):  had  before  that 
time  let  to  hire  and  delivered  to  him 
the  said  defendant,  divers  other  horses, 
mares  and  geldings,  bridles,  saddles 
and  harness,  and  divers  other  carts, 
wagons,  chaises  and  other  carriages  (or 
certain  other  lighters  and  other  ves- 
sels, or  certain  plate,  linen,  china,  fur- 
niture, goods  and  chattels);  and  tliat 
the  said  defendant  had,  under  and  by 
virtue  of  the  said  last  mentioned  let- 
ting to  hire,  before  then  had  and  used 
the  same,  he  the  said  defendant  under- 
took, etc.  (as  in  last  form  to  the  end). 
Burr.  App.  250,   §510;   Till.  Forms  287. 

E.  Declaration,  Common  Counts  for 
Necessities  Provided  for  De- 
fendant. 

And  whereas  also,  etc.  (see  I,  C), 
for  meat,  drink,  washing,  lodging  and 
other  necessaries  by  the  said  plaintiff, 
before  that  time  found  and  provided 
for  the  said  defendant,  and  at  his  spe- 
cial instance  and  request;  and  being 
so  indebted,  etc.  (as  in  T,  A,  to  the 
second  *,  and  then  as  follows) :  had, 
before  that  time  found  and  provided 
other  meat,  drink,  washing,  lodging  and 
necessaries  for  the  said  defendant,  ho 
the  said  defendant  undertook,  and  tlien 
and  there  faithfully  j)romised  the  said 
plaintiff  to  pay  him  so  much  money, 
etc.  (as  in  the  ordinary  quantum  meruit 
count).     Burr.  App.  253,  §515. 
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II.     Complaints. 

A.     Complaint  in  Action  far  Use  and 

Occupation,    General    Form. 
I.     That   the   defendant   occupied  the 
house    and    lot    of    the     plaintiff.     No. 
street,    in 


(or  otherwise  describe  the  land),  by 
permission  of  the  plaintiff,  as  his  ten- 
ant, from  the  day  of , 

IS — ,      until      the      • dav      of 

,  IS—. 

II.  That  the  use  of  the  said  premises 
for   that    period   was   reasonably   worth 

dollars. 

III.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1  Abb.  Forms  195. 

B.     Complaint   for  Fixed  Bent. 

I.      That    on    the    day     of 

,  IS—,  at  ,  the  de- 
fendant hired  from  the  plaintiff  the 
(first     floor     of     the     warehouse).    No. 

street,   in   , 


at   the    (yearly)    rent   of 


dol- 


lars, payable  (on  the  first  day  of  every 
month). 

II.     That  the  defendant  occupied  the 

said    premises    from    tlie    dav 

of ,  IS—,  to  the (lay 

of  ,  IS-. 

(Or  where  the  defendant  had  aban- 
doned possession:  11.  That  the  de- 
fendant took  [lossession  of  and  occujiied 
the  said  premises  under  said  agree- 
ment.) 

Til.  That  the  sum  of dol- 
lars,  Vjeinjj    the    part    of   said    rent   due 

on    the    first    dav    of  ,    18 — ,    is 

still  uni)aid.     l"Abb.  Forms  196. 

C.  Complaint    for   Lodfjinfjs. 

(As  in  II,  A,  or  II,  B,  substituting;): 
rooms  in   and   part  of  the   house  of  the 

plaintiff  at  (and   if  furnished. 

add:  together  with  furniture,  linen  and 
other  household  necessaries  of  the 
jilaintiff,  which  were  therein);  bj'  the 
plaintiff's  jK-miission  as  his  tenant, 
from,  etc.     1    Abb.  Forms  197. 

D,  Complaint    for    Bwird   and    Lodfj- 

in<). 
T,      That    from    the   — 

,    18—,   until    the 

of   .    18-, 


-  day   of 
day 

the    defendant    oc- 


cupied certain  rooms  in  and  part  of  the 

house.  No. street, .  by 

permission  of  the  plaintiff,  and  whh  fiir- 
nislied  by  the  plaintiff,  at  liis  rofpiest, 
with  food,  attendance,  and  other  neces 
saries. 

II.        That    in    consideration    thereof, 


the  defendant  promised  to  pay 

dollars    (or   the    same    were    reasonably 

worth  the  sum  of  dollars'). 

III.      That     the    defendant     has    not 
paid  the  same.     1  Abb.  Forms  iU.^i. 

E.  Complaint  for  Pasturinjj. 

(As  in  II,  A,  or  II,  B,  substituting): 

the  pasture  of  the  plaintiff  in , 

by  his  permission,  as  his  tenant,  for 
the  grazing  of  his  cattle  (or  horses, 
etc.)   from,  etc.     1   Abb.  Forms  190. 

F.  Complaint   for  Eire  of  FirrnHure, 

etc.,  With  Dumaf/es  for  lUl'sc. 
First:     For  a  first  cause  of  action: 

I.      That    on    the    day     of 

.    IS—,    at   .   the    de- 


fendant hired  from  the  plaintiff  house- 
hold furniture,  jilate,  pictures,  and 
books,  the  property  of  the  plaintiff,  to- 
wit  (describe  or  enumerate  the  articles, 
or  refer  to  a  schedule  annexed);  for 
the  space  of  then  next  ensu- 
ing, to  be  returned  by  him  to  the  plain- 
tiff at  the  expiration  of  said  time, 
in  good  condition,  reasonable  wear  and 
tear  thereof  excepted. 

II.  That    he    jiromised    to    pay    the 

plaintiff    for   the    use    thereof 

dollars    (in    equal    quarterly    payments, 

on  the davs  of tliere- 

after). 

III.  That  no  jiart  thereof  has  been 
paid   (except  the  sum  of ,  etc.) 

Second:  For  a  second  cause  of 
action: 

I.  This  plaintiff  further  states  that 
the  value  of  tiie  property  so  hired  hy 
the  defendant,  as  above  alleged,  was 
dr)llarB. 


II.  That  the  defendant,  not  regard 
ing  the  said  undertaking  to  return  flie 
same  in  good  condition,  took  so  little 
care  thereof  that  through  his  negli 
geiice,  carilessness  and  ill-use,  the  same 
became  broken,  defaced  anti  dani.'HJi-d 
beyond  the  rcason.ahle  wear  thereof, 
and   in  that   condition  were  returned  to 

file    i)laintiff,    to    his    damage 

dollars.     1    Abb.   FormH  19S. 

fi.     Complaint   At/ainAt   TTirrr  of   Fur- 
niture,  etc.,   for  Srtjlificncc. 

T,      That    on    the    day     of 

,    IH— ,    at    ,     the    do 

fendant    hired     and      received     of     fho 
plaintiff  certain  goods  (very  briefly  don- 

i^naiiny  I  hem),  of  the  vabio  of 

rjollars,  for  the  period  of  one  y<Mir  then 
next,    nf    the   sum    of dollnrii. 

IT.     That   (he  defendant,   not    regard 
ing    his    duty    in    that    behalf,    did    not 
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t:iki'  iluf  and  projuT  o:iro  of  the  saul 
^ooils.  or  uso  tlio  samp  in  a  roasonalilo 
or  proper  inaniior  during  (ho  said  time, 
but  took  so  little  i-are  of  tlio  said 
goods  that  thoy  became  injured  and 
deteriorated   in   value,  to  the  iilaiiitilV's 

damage     dollars.        I      Abb. 

Forms  404. 

11.  Complaint  for  IT  ire  of  Pianoforte 
H'ith  Damoijes  far  Nut  lictuni- 
ing  It. 

First:      For   a   first    cause   of   action: 

I.      That     on     the    day    of 

-,  IS—,  at  ,  the  defend- 


ant hired  from  the  plaintiff  one  jtiano 
forte,  the  property  of  the  plaintiff,  for 
the  space  of  (six)  months,  then  next 
ensuing,  to  be  returned  to  this  plain- 
tiff at  the  expiration  of  said  time  in 
good  condition,  reasonable  wear  ex- 
cepted, for  the  use  of  which  he  prom- 
ised to  pay  this  plaintiff  a  reasonable 
sum. 

II.     That  dollars  was  a  rea- 
sonable sum  for  the   hire  of  the   same; 

which    sum,    on    the    <lay     of 

-,    18 — ,    became    due    from    the 


defendant  to  the  plaintiff, 

III.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of ). 

Second:  And  for  a  second  cause  of 
action: 

T.  The  plaintiff  further  states  that 
the  value  of  the  pianoforte  so  hired 
by  the  defendant,  as  above  alleged, 
was  dollars,  and  that  the  de- 
fendant, not  regarding  his  said  under- 
taking to  return  the  same  to  this  plain- 
tiff, has  not  returned  the  same,  although 

he  was,  on  the day  of , 

18 — ,    at    ,     requested    by    the 

plaintiff    so   to    do,    to    the    damage    of 

the    plaintiff  dollars.      1   Abb. 

Forms  197. 

I,     Complaint  on  an  Account  for  Hire 
of  Horses,  Carriages,  Etc. 

T.     That   between    the   day 

of   ,    18—,    and    the    

day   of 


,    the   defendant    hired 

from  the  plaintiff  horses,  carriages,  and 
saddles,  for  which  he  owes  the  plain- 
tiff on  an  account   thereof,  the  sum  of 

dollars,  which  was  payable  on 

the  day  of  . 

IT.  That  no  part  of  the  same  has 
been  paid  (except  the  sum  of,  etc.). 
1   Abb.   Forms  ]97. 


.T.  Complain  I  for  "Driving  on  Differ- 
ent Journeji  From  Thai  Aiireed 
and   for   Negligence. 

T.      That    on    the     day     of 

at    ,    the    defendant 


hired    and    received    from    the    plaintitf 
a  horse   (and  carriage)   of  the  i)laintitV, 

of    the    value    of    doiiars,    to 

drive    from   to   ,   and 

not  elsewhere. 

H.  That  the  defendant,  in  violation 
of  the  agreement,  performed  a  differ- 
ent journey  than  that  aforesaid,  and 
drove  said  horse  (and  carriage)  from 
to 


Til.  That  he  did  not  take  proper 
care  of  said  horse  (and  carriage),  but 
so  negligently  drove  and  managed  tho 
same  that  (the  carriage  was  broken), 
to  the  plaintiff's  damage  dol- 
lars.    1   Abb.   Forms  404. 


USURY. 

I.  Plea  of  Usury,  1238 

II.  Replication  to  Plea  of  Usury,  1239 

III.  Answers,  1239 

A.  In  Loan,  1239 

B.  In  Making  Note,  1239 

C.  Bill    Given     To    Secure     Usurious 

Contract,  1240 

D.  Usury  in  Transfer  of  Accommoda- 

tion Note,  1240 

CROSS-EEFERENCES : 
Illegality,    How  Pleaded: 

Answer,    Usury    by     Antedating    Se- 
curity. 
Trover  and  Conversion: 

Complaint    for    Goods   Received   Con- 
trary  to   Statute. 

I.    Plea  in  Assumpsit  of  Usury. 

And  the  said  C.  D.,  defendant  in 
this  suit,  by  S.  G.  R.,  his  attorney, 
comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof 
against  him,  because  he  says  that  be- 
fore the  making  of  the  said  bill  *>f 
exchange  in  the  said  first  count  men- 
tioned, to-wit,  on  the  twenty-first  day 
of  December,  one  thousand  eight  hun- 
dred and  twenty-nine  (day  of  contract, 
or  about  it),  at,  etc.  (venue),  afore- 
said, it  was  corruptly  and  against  the 
form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between 
the  said  E.  F..  (the  acceptor)  and  one 
G.   H.,   that   he   the   said   G.   H.    (here 
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state  the  usurious  agreement  as  thus) : 
should    lend    and    advance    to    the    said 
E.   F.   a   certain   sum   of   money,   to-wit, 
the    sum    of    seven    hundred    and    fifty 
dollars  in  manner  following,  that  is  to 
say,    part  thereof,   to-wit,   two   hundred 
and  fifty  dollars,  on  the  day  and  year 
last  aforesaid,  and  the  residue  thereof, 
to-wit,   five   hundred   dollars,   at   a    cer- 
tain time,  to-wit,  on  the  thirty-first  day 
of    December    then    next,    and    that    he 
the  said  G.  H.  should  forbear  and  give 
day    of   payment    of   the    said    sums   of 
two  hundred  and  fifty  dollars,  and  five 
hundred  dollars  from  the  times  of  lend- 
ing and  advancing  the  same,  until  and 
upon   a   certain   other   time,   to-wit,   the 
tenth  day  of  April,  one  thousand  eight 
hundred    and    thirty,    and   that    for   the 
forbearing  and  giving  day  of  payment 
of  the   said  sums   of  two   hundred   and 
fifty    dollars    and    five    hundred    dollars 
as  aforesaid,  the  said  E.  F.  should  give 
and    pay   to   the    said   G.    H.    a    certain 
sum  of  money,   to-wit,  the  sum   of  two 
hundred  and  fifty  dollars,  and  that  for 
securing    the    re-payment    of    the    said 
sums  of  two  hundred   and  fifty  dollars 
and  five   hundred  dollars,  so  to  be  lent 
and    advanced    as    aforesaid,    togetiier 
with  the  said  further  sum  of  two  hun- 
dred and  fifty  dollars,  on  the  said  tenth 
day    of   April,    in    the   year   last   afore- 
said,   the    said    defendant    should    make 
and    draw    and    endorse,    and    the    said 
E.    F.    should    accept    the    said    bill    of 
exchange  in  the  said  (first)   count  men- 
tioned, and   that   the  said  E.   F.  should 
deliver  tlie  same  to  the  said  G.  If.;  and 
the    said    defendant    further   saith    that 
in    pursuance   and   in    jiart   performance 
of  the  said  corrupt  and  unlawful  agree- 
ment,   the    said    defendant,    afterwards, 
to-wit,  on  the  said   twenty-first  day  of 
December,    to-wit,     at,     etc.      (venue), 
aforesaid,    made    and     drew     and     en- 
dorsed,   and    the    said    E.    F.    then    and 
there    accepted    the    said    bill     f>f     ex- 
change,  and    the   said    E.    F.    then    and 
there    delivered    the    said    bill     of    ex- 
change  so   made   and   endorsed,   and    ac- 
cepted  as  aforesaid,   to   the   said   (>.    H. 
on     the     terms     aforesaid,   and    that    in 
further    pursuance    of    the    said    corrujit 
and  unlawful  agreement,  the  said  <!.  H. 
afterwards,  to-wit,  on  the  day  and  year 
last    aforesaid,    at,   etc.    (venue),    afore- 
said, did  lend  and   advance   to  the  said 
E.  F.  the  sum  of  two  hundred  and  fifty 
dollars,   part  of   the   said   sum   of  seven 
hundred    and   fifty   dollars;    and   after- 


wards, to-wit,  on  the  thirty-first  day 
of  December,  in  the  year  one  thousand 
eight  hundred  and  twenty-nine,  afore- 
said, at,  etc.  (venue),  aforesaid,  did 
lend  and  advance  to  the  said  E.  F.  the 
said  further  sum  of  five  hundred  dol- 
lars; and  the  said  defendant  further 
saith  that  the  said  sum  of  two  hundred 
and  fifty  dollars  so  agreed  to  be  given 
and  paid  by  the  said  E.  F.  to  the  said 
G.  H.  for  such  loan  and  forbearance 
as  aforesaid,  and  so  secured  as  afore- 
said, exceeds  the  rate  of  seven  dollars 
for  the  forbearing  of  one  hundred  dol- 
lars for  a  year,  contrary  to  the  statute 
in  such  case  made  and  provided,  where- 
by and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  said  bill 
of  exchange  was  and  is  wholly  void; 
and  this  he  the  said  defendant  is  ready 
to  verify.  Wherefore  he  prays  .judg- 
ment, if  the  said  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  there- 
of against  him,  etc.  Burr.  App.  346, 
§633;   Yates'  Forms  2S4. 

II.     Replication   to   Plea  of   Usury. 

And  the  said  plaintiff,  as  to  the 
said  plea  of  the  said  defendant  by  him 
(secondly)  above  pleaded,  says  that 
the  said  plaintiff,  by  reason  of  any- 
thing by  tlie  s:iid  defendant  in  that 
plea  alleged,  ought  not  to  he  barred 
from  having  an<l  maintaining  his  afore- 
said action  thereof  against  the  said 
defendant,  because  lie  says  that  there 
was  no  such  usurious  agreement  or 
usurious  consitleraf ion,  as  the  said  de- 
fendant hatli  above  in  liis  snid  ]dea 
in  that  belialf  ;illi'ged.  .\nd  this  he 
the  said  jdaintiff  prays  may  be  in<|uired 
of  bv  tlie  country,  etc.  Hurr.  App. 
37fi,  S')'^l. 
IIL     Answers. 

.\.     Aii.sifir,  I  Mill/  ill   I. (Mill. 

'J'hat  the  lf)!in  alleged  in  the  com- 
phlint  was  made  to  tlie  defendant  bv 
flie  j.Iaintiff  on  the  corrupt  aiul  iinlnw- 
fill  agreenient  between  tliem.  that  the 
plaintiff  sliouM  reserve  and  serure  to 
himself,  and  tlie  defendant  would  pay 
to  him,  for  the  use  of  said  Niim,  a 
greater  sum  than  at  the  rate  of  neven 
per    centum    per    annum:    to  wit     (Ihto 

state    interent    or    eomjienHation    agr I 

on;   and   payment   of   it,   if   it    linM   linn 
jmid).     2   Abb.   FormB  (12. 

B.     Annwrr,    Vnury    in    Making    Sote 

T.  That  the  note  mentioned  in  the 
complaint   was  made  and   delivered    to 
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tlio  plaint ifTs  upon  the  usurious  agroc- 
iiitMit  bi'twoon  tlio  (lofomlant  ami  I  lie 
lilaiiititTs,  tliat  the  (Icfi'inlant.  shouliJ 
pay  tlio  plaiiitifl's,  aiul  tliat  the  plain- 
tilTs  should  ri'siMVP,  and  socuro  to  tliom- 
solvos,  for  tho  loan  of  uionov,  a  grcaior 
sum  tlum  at  tho  rate  of  seven  per  cent, 
per    anuuui,    to-wit,     at     the     rale     ot 

per  cent,   per  annum   (besides 

a  commission  of  per  cent,  on 

the  face  of  said  note). 

II.  That  said  sum  was  deducted  and 
reserved  from  the  amount  of  said  note 
by  the  plaintiffs,  and  the  balance  only 
paid  to  this  defendant;  that  is  to  say, 
that  this  defendant  agreed  to  pay,  and 
the  plaintiCfs  agreed  to  receive. 


dollars  for  said  loan,  the  plaintiffs  re- 
serving and  securing  to  themselves  for 
the   loan   of  money   on   said   note,  until 

the   maturity  thereof, dollars. 

2  Abb.  Forms  70. 

Answer,  Usury  in  Making  Note  (b). 
I.  That  he  gave  to  the  plaintiff  the 
note  mentioned  therein,  in  pursuance 
of  a  mutual  agreement  between  the 
plaintiff  and  defendant,  that  the  plain- 
tiff should  lend  the  defendant  the  sum 

of  dollars  from  the  ■ 

day     of 


18 — ,     until      the 
-,  IS —  (or  un 


day  of 

til  demand),  upon  interest  at  the  rate 
of   per   cent,    per   annum    (or 

cents    per    day    on    each    one 


hundred  dollars) 

H.      That    the    defendant     received 

from  the  plaintiff dollars  only, 

as  consideration  for  the  said  note;  the 

plaintiff  retaining dollars,   as 

interest  thereon.     2  Abb.  Forms  71, 

C.  Answer,  Bill  IFas  Given  to  Secure 
Perforvwnce  of  Usurious  Con- 
tract. 

I.      That    before    the    making   of   ttie 

said  bill,   and   on   the  day  of 

,  18 — ,  at ,  it  was  cor- 
ruptly agreed  by  and  between  the  said 
(acceptor)  and  one  M.  N.,  that  he  the 
said  M.  N.  (here  state  the  usurious 
agreement). 

IT.  That  for  securing  the  repayment 
of  the  said  sum  so  to  be  lent,  it  was 
further  agreed  that  the  said  defendant 
should  make,  and  draw,  and  indorse, 
and  the  said  (acceptor)  should  accept, 
the  said  bill,  and  that  the  said  (ac- 
ceptor) should  deliver  the  same  to  the 
said  M.  X. 


III.  Th;if  in  ]iiirsuance,  and  in  part 
perforinaiice  of  I  lie  said  corrupt  an<l 
unlawful  agreement,  the  said  defend- 
ant afterwards  made,  and  diew  and 
indorsed,  and  the  said  (acceptor)  then 
and  there  accejited  the  said  bill  of  ex- 
change, and  delivered  the  said  bill  of 
exchange  so  made,  and  indorsed,  and 
accepted,  as  aforesaid,  to  the  said  M. 
N.  on  the  terms  aforesaid;  that  in  fur- 
llier  pursuance  of  the  said  coriupt  and 
unlawful  agreement,  tho  said  M.  N. 
afterwards  lent  and  advanced  to  the 
said  acceptor  the  sum  of dol- 
lars,  and   afterwards   said   further   sum 

of   dollars    (according   to   the 

agreement      stated      above).        2     Abb. 
Forms  72. 

D.     Answer,     Usury    in    Transfer    of 

Accommodatio7i  Note. 
I.      That    on     the    day    of 


,  18 — ,  the  defendant  made  the 

note  mentioned  in  the  complaint,  and 
without  consideration  delivered  the 
same  to  one  M.  N.,  as  his  agent,  to 
have  the  same  discounted  for  the  de- 
fendant (or  to  one  M.  N.,  as  an  accom- 
modation note  for  the  benefit  of  said 
M.   N.). 

IT.  That  said  M.  N.  thereafter  de- 
livered said  note  to  one  0.  P.,  as  the 
agent  of  said ,  without  con- 
sideration, to  have  the  same,  etc.  (al- 
leging purpose  as  above). 

TIT.  That  said  O.  P.  delivered  said 
note  to  one  Q.  E.,  as  collateral  security 
for    the    payment    of   a    loan    made    by 

Q.    R.    to   O.   P.,    the    sum    of   

dollars,    and   payable    on    the   • 

day  of  ,  18—. 

TV.  That  upon  said  loan,  and  at  or 
before  so  pledging  said  note,  said  O.  P. 
and  Q.  R.  had  agreed  that  said  Q.  R. 
sliould  reserve,  and  O.  P.  should  pay, 
interest  on  such  loan  at  the  rate  of 
per  cent,  per  annum.     2  Abb. 


Forms  71. 

Indictment   far'  Vagrancy. 

For  that,  having  no  possible  means 
of  support,  he  did  unlawfully  fail,  re- 
fuse, and  neglect  to  apply  himself  to 
some  lionest  calling,  and  did  loiter 
around  drinking  saloons  and  gambling 
lioiises. "  Brown  r.  State,  2  Lea 
(Tenn.)    I."i8. 

A'EXDTTTOXI      EXPONAS.— See      Ad- 
miralty;    .TUDGMENT.S     AND     DECREES, 

Enforcement  of. 
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I.  Declarations,  1242 

A.  Commo)i  Count  for  Freehold  Sold, 

2242 

B.  Common  Count  for  Leasehold  Sold, 

1242 

C.  Against    Vendor   for  Not   Making 

V.ood  Title,  1242 

II.  Complaints,   124S 

A.  For  Consideration  Money,   1243 

B.  For    Hepayment    of    Deposit    on 

Contract  Unfulfilled,  1243 

C.  For  Breach  of  Contract,  Purchaser 

Against  Vendor,  1244 

D.  For  Not  Conveying,  and  for  Me- 

delivery  of  Securities,   1244 

E.  Averment  of  Defendant's    Rescis- 

sion as  Excuse  for  Non-perform- 
ance, 1245 

F.  On   Land   Contract   for   Not    Fur- 

chasing,  1245 
Gr.     Against   Purchaser  for  Deficiency 

on  Ee-sale,  1246 
H.     Averment,    False    Representations 

Prevented  Fulfillment,  1246 
L      On  Grantee's  Covenant  To  Build, 

1246 
J.      On    Covenant   Against     Nuisance, 

1247 
K.     On  Covenant  To  Maintain   Fence, 

1247 
L.     By  Vendor  Against  Executor,  1247 
CROSS-REFERENCES: 
Answers  : 

Answer,    That   Defendant   Is  a   Bona 
Fide   Purchaser  Without   Notice; 

Answer,    That    the    Delivery   Was   in 
Escrow. 
Bonds: 

Answer,   Failure   of   Consideration   of 
Hond   for  Purchase  Money. 
Fraud   and   Deckit: 

Declarntion  for  Deceitfully  SellinK 
Land  for  Greater  Quantity  Than  it 
Was; 
Complaint  for  Fraudulently  Selling 
Tract  of  Land  for  More  Than  it 
Was. 
Inheritance: 

Decree   in    Favor  of  Heirs,  Declaring 
Void    Deed  Obtained  of  Their   An- 
cestor by  Imposition. 
Injunctions  : 

Injunction  Against  Violation  of  '"'ov- 
enant  To  Build. 
Tnterpleadkr: 

Statements  in  Bill  by  Purchaser 
Against  Different  Persons  Claim- 
ing Pa.yinent. 


Mortgages  : 

(,'oniplaint  by  Assignee  Against  Mort- 
gagor, Mortgagee  Who  Guaranteed 
Payment,  Grantee  of  Kquity  of  Re- 
demption Who  Assumed  Mortgage, 
and  Junior  Incumbrancers. 
Performance: 

Plea  in  Excuse  of  Non-Performance, 
Non-payment   of   Purchase   Price. 
Reformation  : 

Bill   for  Reformation   of  Conveyance 
Correcting   Boundary. 
Revivor  : 

Bill    in    Nature    of    Bill    of   Revivor, 
Devisee    Against    Vendee    for    Spe- 
cific   Performance. 
Specific  Performance: 

Bill  for  Specific  Performance  by 
Vendor  Against  Vendee,  Title  in 
Question; 

Bill  Praying  Specific  Performance 
by  Vendee  Against  Vendor; 

Bill  for  Specific  Performance  by 
Vendee  Against  Vendor  and  Sub- 
sequent Purchaser; 

Bill  by  Vendor  Against  Administra- 
tor and  Minor  Children; 

Order  To  Inquire  if  Good  Title  ('an 
Be   Made; 

Decree,  Declaration  of  Right  on  Hill 
hy    Vendor,  and    Inquiry; 

Decree,  Where  Title  Accepted  Sub- 
ject to  Requisitions  and  Compen- 
sation; 

Decree  on  Bill  by  Vendor  To  Knforce 
Contract   of  Sale; 

Decree.  Where  Title  Accepted  at  tho 
Hearing; 

Decree  (in   Bill  by  Purchn.ser; 

Decree,  Purchaser  Having  Waived 
Title,      Indemnity    Against     Mort- 

Order  for  Inquiry,  if  Part,  to  Which 
Title   Not    Shown,   Is   .Material; 

Decree,  Viduntnry  Settlement  Set 
Aside  in  Favor  of  Purchaser; 

Decree,  Abatement  of  Price  for  De- 
firiency; 

Decree,  Abatement  of  Price  for  Pe- 
lay; 

\>i>cToo,  With  Inquiry,  if  Iy<MiNed 
Tendered  for  Kxecution  Are 
Proper; 

Decree    on    Bill    by   Intended    I>o«iioe; 

Decree,  Direction  for  LeaHe  To  Con- 
tain   Pnrtirulnr    Covenant; 

Derree  for  .Specific  Porformanco  of 
Agreement    To    Kxerute    Mortgajre; 

Decree  AgniuHt  Specific  Perform- 
ance,  CouBCB   Stated; 
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Complaint  for  SiuH-ifu'  ri'rforiiianco, 
Vendor  A>raiiist    I'urcliasor; 

Clomplaiiit  for  Spofific  I'erforiiiaiico 
ou  au  Exchaiiijo,  Parties  Having 
Taken  Possession. 

SrRROGATlON  : 

Substance  of  Complaint  for  Subro- 
gation by  Purchaser,  Where  Prev- 
ious   Foreclosure    Was   Set   Aside; 

Substance    of    Complaint    for    Subro- 
gation by  Vendor  of  Land  Subject 
to  Mortgage,  Compelled  To  Pay. 
Warranty  : 

Declaration  for  Breach  of  Covenant 
of  Good  Title; 

Complaint  on  Covenant  Against  In- 
cumbrances on  Real  Property; 

Complaint  on  Covenant,  Conveyance 
To  Be  Subject  to  Specified  Incum- 
brance; 

Complaint  on  a  Covenant  for  Quiet 
Enjoyment; 

Complaint  on  Covenant  of  Seizin  or 
of  Power  To  Convey; 

Complaint  on  Covenant  of  Warranty 
of  Title; 

Complaint  on  Covenant  of  Warranty 
for  Deficiency  in  Quantity. 

I.    Declarations. 

A.  Declaration,  Common  Count  for 
Freehold  Estate  Sold  and  Con- 
veyed. 

And  whereas  also,  the  said  defend- 
ant afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the  place 
aforesaid,  was  indebted  to  the  said 
plaintiff  in  the  further  sum  of  (one 
thousand)  dollars,  of  like  lawful  money, 
*  in  a  certain  (other)  messuage  or  ten- 
ement, and  premises,  with  the  appur- 
tenances, of  the  said  plaintiff,  before 
that  time  bargained,  sold  and  released 
by  the  said  plaintiff  to  the  said  de- 
fendant, and  at  his  special  instance 
and  request.  And  being  so  indebted 
he,  the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the  same 
day  and  year  last  aforesaid,  and  at 
the  place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  him, 
the  said  plaintiff,  the  said  sum  of 
money  last  above  mentioned,  when  the 
said  defendant  sliould  be  thereunto  aft- 
erwards requested. 

And  whereas  also,  afterwards,  to-wit, 
on  the  same  day  and  year  last  afore- 
said, and  at  the  place  aforesaid,  in  con- 
sideration that  the  said  plaintiff,  at  the 
like  special  instance  and  request  of 
the   said   defendant,   *    had   before   that 


time  bargained,  sohi  and  released  to 
tlie  said  defendant  a  certain  other 
messuage,  or  tenement,  and  jiremises, 
with  the  appurtenances,  of  the  said 
lilaiiitifl',  he  tlie  said  defendant  under- 
took, and  then  and  tiiere  faithfully 
]iroinisod  the  said  i)laintiff,  well  and 
truly  to  i)ay  to  the  said  plaintifl",  so 
much  money  as  he  therefor  reasonably 
deserved  to  iiave  of  tlie  said  defendant, 
when  he,  the  said  defendant,  should  be 
tliereunto  afterwards  requested.  And 
the  said  plaintiff  avers,  that  he  there- 
for reasonably  deserved  to  have  of 
the  said  defendant  the  further  sum  of 
(one  thousand)  dollars,  of  like  lawful 
money,  to-wit,  at  the  place  aforesaid; 
whereof  the  said  defendant,  afterwards, 
to-wit,  on  the  same  day  and  year  last 
aforesaid,  there  had  notice.  Burr.  App. 
249,  §508. 

B.  Declaration,    Common    Count     for 

Leasehold  Estate  Sold  and  As- 
signed, 
(As  in  the  last  form  to  the  first  *, 
and  then  as  follows) :  for  a  certain 
messuage,  lands  and  tenements,  with 
the  appurtenances,  of  the  said  plaintiff', 
before  that  time  bargained,  sold  and 
assigned  by  the  said  plaintiff  to  the 
said  defendant,  and  at  his  special  in- 
stance and  request,  for  the  remainder 
of  a  certain  term  of  years  then  to 
come  and  unexpired  therein.  And  being 
so  indebted,  etc.  (as  in  last  form  to 
the  second  *,  and  then  as  follows) :  had 
before  that  time,  bargained,  sold  and 
assigned  to  the  said  defendant  a  cer- 
tain other  messuage  or  tenement,  and 
premises,  with  the  appurtenances,  of 
the  said  plaintiff,  for  the  remainder  of 
a  certain  term  of  years  then  to  come 
and  unexpired  therein,  he,  the  said  de- 
fondant,  undertook,  etc.  (as  in  last 
form  to  the  end).  Burr.  App.  250, 
§509;   Till.  Forms  282. 

C.  Declaration    Against    Vendor    for 

Not  MaJcing  Good  Title. 
For  that  whereas  the  said  defend- 
ant, heretofore,  to-wit,  on,  etc.  (day 
of  sale  or  about  it),  at,  etc.  (venue) 
caused  to  be  put  up  and  exposed  to 
sale,  by  public  auction,  certain  prem- 
ises,    to-wit,     (describe     the 

premises  shortly,  as  in  the  particulars 
of  sale),  upon  and  subject  to  the  fol- 
lowing amongst  other  conditions,  that 
is  to  say  (here  set  out  the  conditions 
which  may  have  any  reference  to  the 
plaintiff's  claim,  as  they  appear  in  the 
particulars    of    sale,    but    in    the    past 
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tense,  as  thus) :  that  t  he  purchaser 
should  pay  to  the  vendor  or  his  agent, 

a  ieposit  of  per  cent,  in  part 

of  the  purchase-money,  and  should  like- 
wise pay  one-half  of  the  auction  duty, 
and  should  also  pay  the  remainder  of 
the   purchase-money,   and  complete  the 

purchase  on  or  before  the  dav 

of then  next,  and  that  a  good 

title  should  be  made  out  at  the  ex- 
pense of  the  vendor,  and  upon  pay- 
ment of  the  remainder  of  the  purchase- 
money,  a  proper  conveyance  at  the 
purchaser's  expense.  And  the  said 
plaintiff  in  fact  saith,  that  on  such 
exposure  to  sale  as  aforesaid,  to-wit, 
on  the  day  and  year  first  aforesaid,  at. 
etc.  (venue)  aforesaid,  he  the  said 
plaintiff  became  and  was  the  said  pur- 
chaser of  the  said  premises,  upon  and 
according  to  the  said  conditions  for  a 
certain      price,     to-wit,     the     sum      of 

■ of    lawful    money    of     Great 

Britain,  and  then  and  there  paid  to 
the    said    defendant    a     large     sum     of 

money,  to-wit,  the  sum  of as  a 

deposit   of  per   cent,   in    part 

of  the  said  purchase-money,  and  then 
and  there  also  paid  another  large  sum 
of  money,  to-wit,  the  sum   of 


of  like  lawful  money,  as  one-half  of 
the  said  auction  duty  payable  in  that 
behalf.  And  thereupon  afterwards,  to- 
wit,  on  the  day  and  year  first  afore- 
said, at,  etc.  (venue)  aforesaid  in 
consideration  that  tlie  plaintiff  at  the 
special  instance  and  ro(|uest  of  the 
said  defendant,  had  then  and  there 
undertaken,  and  faithfully  promised  tlie 
said  defendant  to  perform  and  fulfill 
all  things  in  the  said  condition  of 
sale  contained,  on  the  said  plaint ilT's 
part  and  belialf,  as  said  juirchaser  as 
aforesaid,  to  be  performt'd  and  ful- 
filled; lie  the  said  defend:int  underluok 
and  faithfully  promised  the  said  plain- 
tiff to  perform  and  fulfil  all  things  in 
the  said  conditions  of  the  sale,  con- 
tained, on  the  vendor's  part  and  behalf 
to  be  performed  and  fulfilled.  And 
the  said  plaintiff  saifh,  that  although 
he,  on  the  day  and  year  first  afore- 
said,   and    from    thi-nce    until   and   upon 

the  said  ihiy  of  then 

next,  at,  etc.  (venue),  aforesaid,  wa-* 
ready  and  willing  to  perform  and  fulfil 
all  things  in  the  said  conditions  eon- 
tained  on  his  [)art  and  bohalf,  ns  sueh 
purchaser  as  aforesaid,  to  be  performed 
and  fulfilled,  and  to  pay  the  remainder 
of  the  said  purchase  money  and  to  com- 


plete the  said  purchase,  whereof  the  said 
defendant,  on  the  dav  and  vear  last 
aforesaid,  there  had  notice,  and  was  then 
and  there  requested  by  the  said  plain- 
tiff to  make  to  him  a  good  title  to 
the  said  premises;  yet  the  said  defend 
ant,  not  regarding  his  said  promise  and 
undertaking,  but  contriving  and  fraud- 
ulently intending  to  injure  and  defraud 
the  said  plaintiff  in  this  behalf,  did  not 
nor  would  when  he  was  so  requested 
as  aforesaid,  or  at  any  time  before  or 
since,  make  or  procure  to  be  made  to 
the  said  plaintiff  a  good  title  to  the 
said  premises,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  to- 
wit,  at,  etc.  (venue)  aforesaid,  con- 
trary to  the  said  condition  of  sale,  and 
the  said  promise  and  undertaking  of  tho 
said  defendant;  by  reason  whereof  he 
the  said  plaintiff "  hath  been  deprived 
of  all  the  benefits  and  advantages  which 
would  have  arisen  from  the  completion 
of  the  said  purchase,  and  hath  been 
put  to  great  expense,  amounting  in  tho 
whole  to  a  large  sum  of  money,  towit, 

the    sum    of    of    like    lawful 

money,  in  endeavoring  to  procure  such 
titl"  as  aforesaid,  and  to  get  the  said 
purchase  completed,  and  hath  lost  all 
gains  and  [trofits  which  he  might  and 
Would  otherwise  have  made  and  ac- 
quired from  using  and  employing  tho 
said  sums  of  money  so  jmid  bv  him 
as  deposit  and  duty  as  aforesaid,  and 
01  her  moneys  provided  and  kept  by  him 
the  said  plaintiff  for  the  completion 
of  the  purchase,  to-wit,  at,  etc.  (venue) 
aforesaid.     2  Thit.  VI  2S7. 

II.     Complaints. 

A.     Colli  jilii  lilt        for        Consiflcration 
Miiiiixf  of  a   Convryaucc, 

I.     That    on     the    day    of 

,     18 .     at     ,  '  this 


plaintiff  sold  and  convoyed  to  the  de- 
fendant, at  his  request,  ccrlnin  prem- 
ises   in    the    town    of ,    known 

and  described  as  follows:  (dcHignato 
the    premises). 

II.  That  flio  defendant  agreed  to 
pay    the    plaintiff    therefor    the    Htim    of 

dollars,  on   tho  day 

of .    IS . 

Iir.  That  no  pa^t  of  the  same  hn» 
been  paid  (except  (he  siiin  of,  etc.). 
1    Abb.   Forms   212. 

Ti.  Complaint  fnr  Tirpnymml  nf  Dr- 
pnutt  on  Ciintrnrt  for  I'lirrhate 
nf    RrnI    Kutate,    UnfulflUnl. 

I,     That    on    tho   day   of 
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. .    IS .    tlio    sai.l    .lofoiuljiiits 

aiiil  this  ]ilaiiitifl"  piiIpiciI  into  a  pon- 
tiact  ill  wriliiiij,  subscribotl  by  tho  tie- 
fiMidaiifs,  wlu'ri'by  it  was  iNiitually 
ajirood  that  tlu>  said  defendants  sliould 
sell    to    tliis    plainlilf   certain    leasehold 

premises  known  as ,  in , 

for  the  snin  of dollars,  to  be 

paid  therefor  by  this  plain  tiff;  that 
the  defendants  should  make  a  good 
title  to   the   said   premises,  and  deliver 

a  deed  thereof  on  the  day  of 

,  IS ;  and  that  the  plaintiff 

should  thereupon  pay  to  the  said  de- 
fendants the  said  sum. 

TI.  That  the  plaintiff,  as  a  security, 
as  well  for  the  performance  of  said 
agreement  on  his  part,  as  to  seenre  a 
performance  thereof  on  the  part  of  the 
said  defendants,  then  and  there  de- 
posited in  the  hands  of  said  defend- 
ants the  sum   of  dollars  as  a 

part  of  the  said  purchase  money,  to  be 
to  and  for  the  use  of  the  defendants, 
and  to  be  retained  by  them  on  ac- 
count of  the  purchase-money,  if  the 
plaintiff  should  complete  his  purchase 
and  receive  tho  deed;  but  to  be  to 
and  for  tiie  use  of  this  plaintiff,  and 
to  be  returned  to  him,  if  the  defend- 
ants should  fail  to  fulfil  their  agree- 
ment, and  give  a  deed  at  the  time  and 
pursuant  to  the  agreement. 

IIT.  That  he  has  always  been  ready 
and  willing  to  do  and  perform  every- 
thing   in    the    agreement    contained    on 

his  part,  and  on  the  said  day 

of    ,    38 ,    w^as    ready    and 

■willing,  and  duly  offered  to  the  de- 
fendants, to  accept  and  take  the  deed 
of  the  premises  pursuant  to  the  agree- 
ment, and  to  pay  to  them  the  balance 
of   the   purchase-monev  due   therefor. 

rOr,  irr.  That  the  plaintiff  duly  per- 
formed all  the  conditions  of  said  con- 
tract on   his   part.) 

IV.  That    the    defendants    did    not 

on  said  day  of  ,  nor 

have  they  at  any  other  time  whatso- 
ever, given  him  a  deed  of  the  prem- 
ises pursuant  to  the  agreement,  but 
refused  to  do  so  (or.  bnf  have  wholly 
failed  so  to  do,  although  the  plaintiff 
■waited     a     reasonable      time,       to-wit, 

days  after  said  ,  and 

then  offered  to  receive  a  deed). 

V.  And  the  plaintiff  further  states, 

that  on  the  day  of  , 

18 ,  he  demanded  of  the  said  de- 
fendants that  they  pay  to  him  the  sum 
of   dollars    he    had    deposited 


Willi 
same 
177. 
C. 


Iliem;     Imt    that 
has     been     paid. 


no 
1 


part 
Abb. 


if    the 

l'\ll'Mlli 


CoDiphiliit  for  Breach  of  Contract, 
]'iircliiis<  r  Ai/aiiist   I'cudor. 

That     on     tlio' day    of 

.    IS ,    tlie    defendants    and 


the  plaintiff"  entered  into  a  contract  in 
writing,  subscribed  by  the  defendants, 
whereby  it  was  mutually  agreed  tliat 
the  said  defendants  should  sell  to  the 
plaintiff    certain     (leaseiiold)     premises 

known  as  ,  in ,  for  the 

sum    of    dollars,    to    be    paid 

therefor  by  this  plaintitT;  that  the  de- 
fendants should  make  a  good  title  to 
the  said  premises  (clear  of  all  incum- 
brances),   and    deliver    a    deed    thereof 

on     the     day     of     , 

IS ;    and    that    the    plaintiff    should 

thereupon  pay  to  the  said  defendants 
the  said  sum. 

II.  That  the  plaintiff  duly  performed 
all  the  conditions  of  said  contract  on 
his  part   (or  as  in  the  following  form). 

III.  That    the    defendants    did    not 

on  said  day  of  ,  nor 

have  they  at  any  other  time  whatso- 
ever, given  him  a  deed  of  the  premises 
pursuant  to  the  agreement,  but  refused, 
and  wholly  failed  so  to  do,  to  his  dam- 
age   dollars. 

Or,   III.     That   there  is   a  mortgage 
upon     the     said     property,     made     by 
to    ,     for 


dollars,  which  was  recorded  in  the  of- 
fice of  ,  on  the day 

of  ,   18 (or,   of  which   the 

plaintiff  then  had  notice),  and  which 
then  was  and  still  is  an  incumbrance 
on  said  title  (or  any  other  defect  of 
title);  and  that  the  defendant  could 
not,  and  did  not  make  good  title  pur- 
suant to  his  agreement,  to  the  damage 

of    the    plaintiff    dollars.       1 

Abb.   Forms   378. 

D.  Complaint  for  Not  Conveying,  and 
for   Redelivery   of   Securities. 

First.      For   a    first    cause   of    action. 

I.     That    on    the    day    of 

^ ,  18 ,  this  plaintiff  and  the 

defendant  entered  into  an  agreement 
in  writing,  under  their  hands  and  seals, 
whereby  the  defendant  agreed  to  sell 
to  the  plaintiff  the  farm  the  defend- 
ant   then    resided    on,    in    the   town    of 

,  in  the  county  of ,  and 

or  there- 
dol- 


containing 

abouts,    for   the   sum    of 

lars   per   acre;    and   that   he   ■would,   on 

the  1st  dav  of then  next  en- 
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suing,   at  the  county  clerk's  office,  in 

the    town    of    ,     between     the 

hours  of  o'clock  in  the  morn- 
ing and  in  the  evening,  on  re- 
ceiving  from   the   plaintiff   the   sum   of 

dollars   per   acre,   at   his   own 

expense  execute  a  proper  conveyance 
for  conveying  the  fee  simple  of  said 
premises  to  this  plaintiff  free  of  all 
incumbrances;  and  the  plaintiff  agreed 
that  he  would,  at  the  time  and  place 
above  mentioned,  on  the  execution  ot 
such  conveyance,  pay  to  the  defendant 

the   sum   of   dollars   per   acre 

as  aforesaid;  and  that  in  said  agree- 
ment  the   defendant   acknowledged   the 

pa^inent  by  the  plaintiff  of  $ , 

in  part  payment  of  said  premises;  and 
further  agreed  to  take  a  bond  condi- 
tioned   for    the    payment    of 


[  fore  the  defendant  failed  to  perform 
I  his  agreement,  to  the  damage  of  the 
I  plaintiff  dollars. 

Second.  And  for  a  second  cause  of 
action   the   plaintiff'  alleges: 

IV.     That   the   payment   of  


dollars,  secured  by  a  mortgage  on  said 
premises  in  payment  of  dol- 
lars of  the  imrchase-nioney,  said  bond 
and  mortgage  to  be  payable  in  one  year 

from    said    first    day    of ,    and 

to  bear  interest   at  per  cent. 

per  annum;  and  further  agreed  to  pay 
this  plaintiff,  on  failure  of  perform- 
ance,    dollars  liquidated  dam- 
ages. 

TI.  That  on  the  (day  agreed),  at 
(the  place  agreed),  the  plaintiff  was 
ready  and  willing  to  fulfil  the  agree- 
ment on  his  part  in  all  respects  (or 
where    a    tender    was    necessary:    That 

on      the    day    of    , 

18 ,   at   ,   the   plaintiff   was 

ready  and  willing  to  fulfil  the  agree- 
ment on  his  part  in  all  respects,  and 
then  and  there  offered  to  the  defend- 
ant to  accept  a  conveyance  of  the 
premises,  and  tf*ndered  to  the  defenrl- 
ant  a  bond  and  mortgage  drawn  an<l 
executed  pursuant  to  the  agrepmnnt, 
and  the  residue  of  the  purchaso-nioney 
in  cash),  and  otherwise  has  duly  per- 
formed all  the  conditions  of  said  agree- 
ment on  his  part. 

ITT.  That  the  defendant  (refused  to 
convey  the  said  jircrnises,  piirsiinnt  to 
the  agreement,  and  lie)  then  eonld  not 
and  cannot  now  convey  a  good  title 
to  the  farm  free  of  all  inoimbranrcH. 
but.  on  the  contrary,  the  ^a^l'•  ":'■' 
and  still  is  subject  to  various  defects 
and  incumbranceft,  and  in  particular  to 
a  lease  made  by  him  to  the  truxtees  of 
the  sclionl  district  for  the  erection  and 
use  of  a  school  house,  and  to  the  in- 
choate right  of  dnwer  nf  flie  wife  of 
one  V.  B.,   who   ia  still   living;   where- 


dollars  hereinbefore  stated  to  have  been 
made  by  the  plaintiff  to  the  defendant, 
in  pursuance  of  the  said  agreement, 
was  made  by  a  negotiable  promissory 
note  for  that  amount,  made  by  this 
plaintiff,  payable  to  the  order  of  one 
W.  H.,  and  indorsed  by  him,  which 
note  was  delivered  to  the  defendant, 
and    accepted    by    him    in    payment    of 

said  sum  of  dollars;"  and  still 

remains  in  his  possession. 

Wherefore      the      plaintiff      aemands 
.judgment  against  the  defendant,  1.  Tor 

the    sum    of    dollars;    and    2. 

That  he  be  required  to  cancel  and  de 
liver  up  to  the  plaintiff  said  note.  1 
Abb.   Forms  379. 

E.  Complaint,  Aiernunt  of  Defend- 
(Uit's  licscission,  as  Kjrcu.ie  for 
I'lainti/f 's    S'on-Ptrformancc. 

That  on  the day  of , 

IS ,    and    before    the    time    for    the 

plaintiff  to  perform  the  conditions  tlierp- 
of  on  his  part,  the  defendant  gave 
notice  in  writing  to  the  plaintiff  that 
he  had  determined  not  to  take  the 
land;  and  the  defendant  abandoneil  the 
agreement,  and  ever  since  wliolly  failed 
to  perform  it,  to  the  plaintiff's  damage 
dollars.     1   Abb.  Forms  3Sl, 


F.     Complaint   on    Land  Coittrart,   for 

Not    Vurehasinfl, 
I.     That    on    the     day    of 


IS- 


nt 


the 


plaintiff  and  the  defen<lant  enti-red  into 
an  aKreenient  in  writing,  under  llieir 
hands  and  seals,  of  wiiicii  I  lie  follow- 
ing is  a  copy:    (copy  of  the  contract). 

(Or,  I.    Tiiat  on  the  day  of 

.      18 .     at     .     thp 


plaintiff  and  defendant  mutually  agreed 
that  tho  plaintiff  should  sell  to  the  de 
fendant,  and  that  the  defendant  nhouM 
purchase  from  tiie  j)lninliff  (briefly 
designate    the    premisen),    in    (ho    town 

of ,    cotinty    of    ,    niid 

Htnte    of .     for    •    dot 

Inrs,   payable   (uperify  terms). 

IT.     That    on    the    dny   of 

.     18 .     at     .     th" 


plaintiff  tendered  (or.  wns  rondv  nn«1 
willing,  and  offered  to  rxerntr)  to  tli** 
defendant  ii  »iinirient  deed  of  the  »>tiid 
jtreniiscH   on    j>nTment    of   the   fnid   sum 
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(or  othorwisp.  aoconliiifj  to  tlio  oon- 
trat't>,  and  still  is  ready  and  willing 
to  expciitp  the  sanip;  and  otliorwisp  has 
duly  porfonnrd  all  tlio  conditions  tluMT- 
of  on   his  jiart. 

TTT.  That  the  defendant  neglected 
to  comply  with  the  terms  of  the  agree- 
ment on  his  part,  and  wholly  failed  to 
pay  the  purchase-money,  to  the  damage 

of  the  plaintiff '—  dollars.  1  Abb. 

Forms   3S1. 

G.     Complaint  Afjoinut  Pmchascr  for 
Deficiency  on  Ecsalc. 

I.  That  this  plaintiff,  being  the 
owner  in  fee  of  twenty-six  lots  of  land 
at  Harlem,  in  the  twelfth  ward  of 
the  city  of  Xew  York,  once  part  of  the 
estate  of  the  late  C.  H.,  put  them  up 
to  sale  by  auction,  at  the  Merchants' 
Exchange,  in  the  city  of  New  York,  on 
the  2oth  day  of  May,  18.')2;  and  an- 
nounced before  the  commencement  of 
the  sale,  as  a  part  of  the  terms  of  sale, 
that  ten  per  cent,  of  the  purchase- 
money  was.  on  the  day  of  sale,  to  be 
paid  by  the  purchaser  to  the  plaintiff, 
G.  F.  T..  and  to  the  auctioneer,  A.  J. 
B.,  the  auctioneer's  fee  of  ten  dollars 
on  each  avenue  lot,  and  five  dollars 
on  each  street  lot;  and  that  if  any 
purchaser  failed  to  make  such  pay- 
ments, the  lots  would  be  resold,  and 
he    be    charged    with    the    deficiency. 

IT.  That  at  the  said  sale,  H.  L.  F., 
the  defendant,  bid  in  and  became  the 
purchaser  of  eight  lots,  four  on  132d- 
street,  and  four  on  133d-street,  between 
the  ."th  and  6th  Avenues,  being  the 
lots  numbered  132.  133,  134,  135,  154, 
155,  156.  157,  on  the  map  of  said  sale, 
for  the  price  of  $471  each  lot. 

III.  That  the  said  defendant  did 
not,  on  the  day  of  sale,  or  at  anj' 
other  time,  pay  ten  per  cent.,  or  any 
part  of  the  price  bid.  or  the  purchase- 
money,  or  auctioneer's  fees,  or  any 
part    thereof. 

IV.  That  in  consequence  of  such  neg- 
lect of  payment,  and  after  previous  no- 
tice given  to  the  defendant  of  the 
time  and  place  of  resale,  and  that  he 
■would  be  cliarged  with  the  deficiency, 
the  said  lots  were  put  up  to  resale, 
and  resold  at  the  price  of  ."^400  for 
each  lot,  making  a  deficiency  of  $568 
upon  the  eight  lots.  1  Abb.  Forma 
382. 


11.  Complaint,  Axmnent  of  Fahc 
Ikcprrscnidlions  bi)  Dcfemlant 
Which  Prevented  Plaintiff  From 
F  111  fill  in  ff. 

■    That    on    or   about   the day 

of    .    18 ,    and    before    the 

time  for  porformanco  on  the  part  of 
the  plaintiff  had  arrived,  the  defend- 
ant, for  tlie  inirpose  of  preventing  the 
plaintifl'    from    being    ready    to    receive 

the    said    ,    and    pay    therefor, 

falsely  and  fraudulently  represented  to 
the  plaintiff  that  ho  had  sold  said 
to  other  persons;  and  that  re- 


lying on  said  representations,  and  sole- 
ly by  reason  thereof,  the  plaintiff  did 
not  provide  the  means,  and  was  not 
prepared  to  receive  and  pay  for  the 
same  as  he  otherwise  would  not  have 
done.     1  Abb.  Forms  383. 

I.     Complaint   on   Grantee's   Covenant 
To   Build. 

T.  That  in  consideration  that  the 
plaintiff  would  sell  and  convey  to  the 
defendant    a    lot    of   land    (very   briefly 

designating  it)  for  the  sum  of 

dollars,  the  defendant,  on  or  about  the 
day  of  .   IS .   un- 


dertook and  promised  the  plaintiff  (by 
his  covenant)  that  he  would  erect  upon 
the  premises  a  good  brick  dwelling 
house,  to  be  occupied  as  such,  and  that 
he  would  not  erect  upon  the  premises 
any  building  that  would  be  a  nuisance 
to  the  vicinity  of  the  premises. 

II.  That  the  plaintiff  did  according- 
ly sell  and  convey  to  the  defendant 
said  premises  for  said  sum,  but  the  de- 
fendant has  not  erected  a  good  brick 
dwelling-house  on  the  lot,  to  be  oc- 
cupied as  such;  but,  on  the  contrary,  has 
suffered  it  to  lie  open  and  uninclosed 
(or,  but,  on  the  contrary,  has  erected, 
etc.,  stating  what). 

TIT.  That  said  lot  was  a  part  of  a 
considerable  tract  of  land,  which  the 
plaintiff  laid  out  into  lots  and  offered 
for  sale  for  the  purpose  of  the  erection 
of  dwelling-houses,  requiring  each  pur- 
chaser to  covenant  to  erect  a  dwelling- 
house,  and  that  the  erection  of  such 
dwelling-house  on  lots  sold  improved 
the  residue  of  the  lots  belonging  to 
the  plaintiff,  and  increased  their  value 
and  their  market  price. 

TV.  That  the  defendant's  violation 
of  this  covenant  has  prevented  other 
lots  in  the  vicinity  from  becoming 
valuable  to  the  plaintiff,  as  they  would 
otherwise    have    done,    and    has    injuri- 
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Oaely  affected   their   condition   and   hin- 
dered  the   plaintiff   from   selling   them; 

to  his  damage dollars.     1  Abb. 

Forms   346. 

J.  Complaint  on  Covenant  Against 
Nuisances,  in  Deed  Executed 
Only  by  Grantor. 

I.      That    on    the    clay    of 

18 .     at     .     the 


plaintiff,  by  his  deed,  conveyed  to  the 
defendant  for  a  valuable  consideration, 
as  well  as  in  consideration  of  the 
covenant  hereinafter  mentioned,  a  lot 
of  land  (very  briefly  designating  it). 
IT.  That  said  deed  contained  a 
covenant  on  the  part  of  the  defendant, 
the  grantee  therein,  of  which  the  fol- 
lowing is  a  copy:  (copy  of  the  covenant 
against  nuisances). 

III.  That  said  deed  was  delivered  by 
the  plaintiff  to  the  defendant  and  by 
iim  duly  accepted,  and  he  became  there- 
by the  owner  of  the  premises,  and 
bound  by  the  covenant  aforesaid. 

IV.  That  the  defendant  has  erected, 
or  suffered  or  permitted  to  be  erected, 
on  said  premises,  a  building  occupied 
in  a  manner  which  is  a  nuisance  to  the 
vicinity  of  the  premises,  to-wit,  a  build- 
ing erected  for,  and  used  as  a  slaughter- 
house. 

V.  That  the  offal  and  blood  in  and 
carried  out  from  said  slaughter-house. 
and  the  offensive  smell  created  there- 
by, is  a  nuisance  to  the  vicinity  of 
the  said  premises  and  to  the  plaintiff, 
whose  house  is  adjoining;  to  his  damage 
dollars.     1   Abb.  Forms  340. 

K.     Complaint  on   Covenant   To  Main- 
tain  Fence. 

I.  That    on    the    day    of 

• .   18 ,   the   plaintiff  and   the 

defendant  then  being  owners  of  lands 
adjoining,  made  an  agreement  in 
writing,  under  their  hands  and  seals, 
and  thereby  the  defendant  covenanted 
to  erect  a  fence  ufion  the  boundary  line 
between  the  said  lands  of  the  plaintiff 
and  those  of  the  defendant,  and  to 
maintain  the  same  and  keep  the  name 
in  constant  repair  (or,  an  agreement, 
of  whifh  a  onjty  is  hereto  annexed,  as 
a  part  of  this  complaint). 

II.  (If  there  are  any  conditions  on 
the  part  of  the  plaintiff  they  should  be 
set  forth,  unless  the  whole  ngreeinent 
is  annexed;  and  add,  that  the  plaintiff 
duly  performed  all  the  conditions  there- 
of on  his  part.) 


in.  That  the  defendant  did  not, 
after  the  erection  of  said  fence,  main- 
tain the  same  and  keep  it  in  continual 
repair,    but.    on    the    contrary,    in    the 

month  of  ,  18 .  he  suffered 

the  same  to  become  dilapidated  and 
broken  down,  and  to  remain  in  that 
condition    from    that    time    ever    since 

(or  until  the  dav  of , 

18—-). 

IV.  That  by  means  thereof  the  plain- 
tiff  suffered  great  damage  by  the  in- 
jury to  his  lands  and  crops  thereon,  and 
his  garden  and  fruit  trees,  by  cattle 
coming  through  said  broken  down  fence 
from  the  defendant's  land  upon  his 
premises,  and  that  he  was  compelled  to 
repair  and  rebuild  said  fence,  in  or- 
der to  protect  his  land  from  the  cattle 
coming    from    defendant's    land,    to    his 

damage     dollars.        1      Abb. 

Forms  347. 

L.     Compla})it      h}!      Vendor     Against 
Executor. 


I. 


That    on 

.  IS  — 


the 


day    of 


-,  the  plaintiff  an<l  the 
said  (testator)  entered  into  a  contract 
in  writing,  under  their  respective 
hands,  of  which  the  following  is  a 
copy:    (copy  of  the  agreement). 

IT.     That  said    (testator)   died  on  or 

about    the    'lay   of    , 

IS •.  leaving  a  last  will  and  testa- 
ment, by  which  he  devised  the  saiil 
property  as  follows:  (set  forth  de- 
vise). 

III.  Tliat  by  said  will  ho  aj>pointcd 
the  defendant  his  executor,  and  by  an 
order  of  the  surrogate  of  the  county  of 

,   duly    made   on    the 

(lay   of  '■ — .    18 ,   nt  , 

said  will  was  admitted  to  probate,  and 
the  defendant  was  then  appointed  and 
now  is  the  executor  thereof. 

iV.      That    on    the day    of 

.    18 ,    the    plaintiff   offered 

to  the  defendant  to  convey  the  prem- 
ises to  him  and  the  said  (other 
devisees),  and  fully  to  perform  waid 
contract  on  hiw  part,  and  recpiehted  thft 
defendant  to  perform  naid  contmrt  on 
his  part  and  pay  the  money  then  duo 
thereon. 

V.  That  tho  defendant  then  wholly 
refused  so  to  do.  and  haj«  not  performed 
the  contract  nor  paid  any  part  of  waid 
sum,  to  the  damage  of  the  plaintiff 
dollars.     1  Abb.  Kormn  383. 
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I.  In  General,  T:tf> 

A.  0)1   ]'tnlU't  for  riaintiff,  Assump- 

sit, 1249 

B.  One  Issue  for  Plaintiff,  'J'rrspas.s, 

1249 

C.  Several  Damapcs,   1249 

D.  One     Defendant     Found     GniUii, 

Trespass,  1249 

E.  For  Plaintiff  on    Several    Issues, 

1249 

F.  For  One  Plaintiff,  1250 

G.  Part    for   Plaintiff   and   Part    for 

Defendant.   Ejectment,   1250 
H.     For  Defendant  in  Bar,  1250 
I.      Nul  Tiel  Hecord,  1250 
J.      Default  at  Trial,  1250 
K.     One  Defendant  in  Default,  1250 

II.  Assumpsit,  1251 

A.  One    Issue    for    Plaintiff    in    As- 

sumpsit, 1251 

B.  For  Defendant  on  Non-assumpsit, 

1251 

C.  For  Defendant  on   Non-assumpsit, 

Default     by     One     Defendant, 
1251 

ni.     Debt,  1251 

A.  For  Plaintiff,  Not    Est    Factum, 

1251 

B.  For    Plaintiff,    Non   Est   Factum, 

Default   at    Trial,   1251 

C.  F(/r    Plaintiff,    Non    Est    Factum, 

Breaches  Assigned,  1251 

D.  For  Defendant,  Nil  Debet,  1252 

E.  For  Defendant,  Non  Est  Factum, 

1252 

F.  Por  Defendant,  Nul  Tiel  Kecord, 

1252 

rv.    Covenant,  1252 

A.  For    Plaintiff,    Non    Est    Factum, 

1252 

B.  For  Defendant,  Non  Est  Factum, 

1252 

V.  Trespass,  1252 

A.  For  Plaintiff,  Not  Guilty,  1252 

B.  For  Defendant,  Not  Guiity,  1252 

VI.  Case,  for  Defendant,  Not  Guilty, 

1 2.12 

VII.  Trover,   for   Plaintiff   as  to  One 
Defendant,   1253 

Vm.     Replevin,  ^2')?, 

A.  For  Plaintiff,  Non  Detinet,  12.53 

B,  For  Defendant,  1253 

IX.     Ejectment,  1253 

A.  Ftrr   Plaintiff,    12.53 

B.  For   Defendant,   12.53 


X.  Special  Verdict,  Prepared  for  Set 

tlement,  125,T 

XI.  Special    Answers     With     General 
Verdict,  1254 

XII.  Under  Code,  1254 

A.  On  SinrjU  Issue  for  Plaintiff,  1254 

B.  On  Counterclaim,  1254 

(;.     In  Action  for  Land,  1255 
D.     Subject   to   Opinion,   1255 

CROSS-REFERENCES : 
DoAVER,  Pkockedings  To  Recover: 

Verdict   in   Dower. 
Eminent  Domain: 

Verdict  of  Jury  in  Condemnation 
Proceedings. 

Homicide: 

Verdict,    Guilty    on    One    Count,    Ac- 
quittal on  the  Other; 
Verdict   Recommending    Mercy. 

Infants: 

Verdict  for  Plaintiff,  Plea  of  Infancy 
in  Assumpsit; 

Verdict    for    Defendant     on     Several 
Issues,    Infancy,     Not     Necessities 
No   Ratification. 
Insane  Persons: 

Special   Verdict    (Return). 

Form  of  Verdict  Indorsed  on  Record. 
Judgment  Records: 

Judgment  Record  on  Verdict  in 
Abatement  for  Plaintiff; 

Judgment  Record  Where  Verdict  Has 
Been  Given  for  Defendant  on  Plea 
of   Misnomer; 

Judgment  Record  for  Plaintiff  in 
Debt; 

Record  on  Verdict  After  Decision 
of  Issue  at  Law; 

Judgment  Record  on  Special  Verdict 
(Argument    in    first    instance). 

Judgment  Record  on  Verdict  for 
Plaintiff  in  Assumpsit; 

Judgment  Record  on  Verdict  for 
Plaintiff   With    Variations; 

Judgment  Record  on  Non  Obstante 
Veredicto; 

Judgment  Record  in  Ejectment,  Ver- 
dict  for   Plaintiff; 

Judgment  Record  of  Indictment  and 
Conviction  of  Murder  (Verdict  con- 
tained in) ; 

Judgment  Record,  Conviction  of 
Manslaughter  (Verdict  contained 
in); 

Judgment    Record,    Sentence    of    Im- 
prisonment  in    the    State's    Prison. 
.Iudoments: 

Judgment  on   Verdict  for  Plaintiff  in 
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Assumpsit      Case,      Covenant      and 
Trespass; 

Judgment     on     Verdict     Subject     to 
Opinion   of  Court. 
Limitation  of  Actions: 

Verdict  for  Plaintiff  on  Plea  of  Stat- 
ute of  Limitations,  Action  Did  Mot 
Accrue; 

Verdict  for  Defendant  on  i'iea  of 
Actio   Non   Aecrevit   in   Assumpsit; 

Verdict  for  Plaintiff  on  Plea  of  Stat- 
ute of  Limitations,  Did   Promise. 
Special  Interrogatoriks  to  Juries: 

Form  of  Verdict  on  Special  Interrog- 
atories. 
Tender: 

Vi-rdict  for  Defendant  on  Plea  of 
Tender  in  Part,  Non-assumpsit  in 
Part. 

I.     General. 

A.  Postta  on  Verdict  for  Plaintiff  on 

Plea  of  Non- Assumpsit. 
(After  entry  of  the  order  for  trial 
proceed  thus):  Afterwards,  that  is 
to  say,  on  the  day  and  at  the  place  last 
above  mentioned,  before ,  es- 
quire, one  of  the  circuit  judges  of  the 

state  of ,  according  to  the  form 

of  the  statute  in  such  case  made  and 
provided,  *  come  as  well  the  above 
named  plaintiff  as  the  above  nauic<l 
defendant,  by  their  respective  attor- 
neys aV)ove  mentioned;  and  the  jurors 
of  the  jury,  sumnioncd  to  try  the  sai<l 
issue,  being  called  also  come;  who,  to 
speak  tiie  truth  of  tlie  matters  above 
contained,  being  chosen,  tried  and 
sworn,  say  upon  their  oath,  *  tliat  the 
said  defendant  did  undertake  and  prom- 
ise, in  manner  and  form  as  the  said 
plaintiff  hath  ibove  complained  against 
him;  and  they  assess  the  damages  ot 
the  said  plaintiff,  by  reason  of  the 
premises,  over  and  above  his  costs  and 
charges,  by  him  about  his  suit  in  this 
behalf  expended,  to  (five  hundred)  dol 
lars,  and  for  those  costs  and  charges 
to  six  cents.  Therefore,  etc.  (Ilcri' 
enter  judgment  according  to  the  case.) 
Burr.  App.  418,  §780. 

B.  Poslea,    Onr    Issue    for    I'laiutiff, 

One  for  Defendant  in  Trespass. 
(As  in  1,  A,  to  the  last  *),  as  to  tlic 
first  issue  above  joined  between  Iho 
said  parties,  that  the  said  defendant 
is  guilty  of  the  several  trespasseH  laid 
to  his  charge  in  tlie  (first  and  second) 
counts  of  the  sai<l  [diiintiff's  declara 
tion,  in  manner  and  form  as  flie  said 
plaintiff       bath       therein       complained 


against  the  said  defendant;  and  they 
assess  the  damages  of  the  said  plain- 
tiff by  reason  thereof,  over  and  above 
his  costs  and  charges  by  him  about  his 

suit  in  this  behalf  expended,  to  ■ 

dollars,  and  for  those  costs  and  charges 
to  six  cents.  And  as  to  the  last  issue 
above  joined  between  the  said  parties, 
the  jurors  aforesaid  upon  their  oath 
aforesaid,  say,  that  the  said  defendant 
is  not  guilty  of  the  several  trespasses 
laid  to  his  charge  in  the  third  and 
fourth  counts  of  tjie  said  plaintiff's 
declaration,  in  manner  and  form  as 
the  said  plaintiff'  hath  therein  com- 
plained against  him.  Burr.  .\|ip.  423. 
SS04. 

r.  Postea  for  Plaintiff,  St  tiral  Dam- 
ages  as  to  Defendants. 

(As  in  1.  A,  to  the  last  *),  that  the 
said  defendant  C.  D.  is  guilty  of  tak- 
ing (state  what  part  of  the  pmperty). 
And  the  jurcu's  aforesaid  ujion  their 
oath  aforesaid  further  say,  that  the 
said  defendant  1.  J.  is  guilty  of  tak- 
ing (state  what  part),  and  they  assess 
the  damages  of  the  said  plaintiff  by 
reason  of  the  premises,  over  and  above 
his  costs  and  cluirges  by  him  about  his 
suit  in  this  behalf  expended  against  the 
said  defendant  ('.  D.  at  (two  hundred) 
dollars,  and  against  the  said  defend- 
ant I.  J.  at  ((iftv)  dollars,  etc.  Burr. 
App.   424,   88UG;  "Oro.   Car.  54. 

D.  Postea     in     Trespass     fl'hire    De- 

fendant   Is    Fiiunil    dutlty    and 

Another  Is  Atiuxttid. 
(As  in  1,  A.  to  the  last  '),  that  the 
said  defendant  C.  D.  is  guilty  of  the 
trespass  (or  tho  several  trcs|iiisses), 
above  laid  to  his  charge,  in  manner  and 
form  an  the  said  jdaintiff  hath  abovo 
complained  against  him;  ami  they  as 
sess  tho  dnmages  of  the  said  ]ilaintiff 
by  reason  thereof,  over  ami  above  liis 
costs  and  charges  by  him  about  liiH  suit 

in     tliis    bi'half    expended,    to    

dollars,  and  for  tluise  costs  and  charges 
to  six  cents.  And  the  jurors  nforiMaid, 
upon  their  oatli  aforesaid  do  further 
say,  that  the  »aid  defendant  K.  L.  ic 
not  guilty  i>f  the  trespass  (or  several 
t  ri's[iasseH)  above  laid  to  hJH  charge, 
in  manner  and  form  as  the  said  plain- 
tiff halh  above  eomplaine<l  ngainut  him. 
i'.urr.  App.  121.  JHO.-,;  Archb.  FortnB, 
118. 

E.  Pnstra  for  Plaintiff  on  Srirral  It- 

sum. 
(A«  in   I,  A,  to  the  innt   *).  an  to  th« 
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lirst  issue  above  joincil  between  tho 
imrties  nloresaid,  that  the  said  defend- 
ant is  guilty  of  the  several  trespasses 
above  laid  to  his  charge,  in  manner 
and  form  as  the  said  plaint  it!  hath 
above  complained  against  him;  and  as 
to  the  last  issue  above  joined  between 
the  parties  aforesaid,  the  jurors  afore- 
said, upon  their  oath  aforesaid,  say 
that  the  said  defendant,  at  the  above 
mentioned  time,  when,  etc.,  of  liis 
own  wrong,  and  without  any  such 
cause  as  he,  the  said  defendant,  hath 
above  in  that  beualf  alleged,  assault- 
ed, beat,  bruised,  wounded  and  ill- 
treated  the  said  plaintiff,  in  manner 
and  form  as  the  said  plaintiff  hath 
above  complained  against  him;  and  they 
assess  the  damages,  etc.  Jiurr.  App. 
423,  §803. 

F.  Posted  on   Vtrdict  for  One  Plain- 

tif. 
(As  in  ordinary  forms  to  and  in- 
cluding the  words  "say  upon  their 
oath,"  and  then  as  follows):  that  as 
to  the  said  A.  B.  the  said  C.  D.  is 
guilty,  etc.,  and  as  to  the  said  W.  X. 
and  Y.  Z.  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say  that  the  said 
C.  D.  is  not  guilty  of  the  matters  above 
laid  to  his  charge,  in  manner  and  form 
as  the  said  W.  X.  and  Y.  Z,  have  above 
complained  against  him.  Burr.  App. 
572,   §1119. 

G.  Postta    on    Verdict   in   Ejectment 

of  Part  for  Plaintiff  and  Part 
for   Defendant. 

(As  in  ordinary  forms  to  and  in- 
cluding the  words  "say  upon  their 
oath,"  and  then  as  follows):  as  to 
(describe  the  part  accurately),  parcel 
of  the  premises  above  mentioned,  that 
the  said  C.  D.  is  guilty,  etc.  And  as  to 
the  residue  of  the  premises  above  men- 
tioned, the  jurors  atoresaid,  upon  their 
oath  aforesaid,  say  that  the  said  C.  D. 
is  not  guilty  of  the  matters  aVjove  laid 
to  his  charge,  in  manner  and  form  as 
the  said  A.  B.  hath  above  complained 
against   hun.     Burr.  App.  572,   §1120. 

H.  Posiea  on  Verdict  for  Defendant 
in  Bar. 

That  the  said  defendant  did  not  un- 
dertake or  promise,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
complained  against  him.  (If  on  plea 
of  nil  debet,  instead  of  the  last  clause, 
say, — "that,  the  said  defendant  doth 
now  owe  to  the  said  plaintiff  tho  above 
mentioned  sum  of  dollars,  or 


any  part  tlicrcof,  in  manner  and  form 
as  the  saiil  plaint itl'  hath  above  com- 
plained against  him."  If  on  a  plea 
of  nou  est  factum  in  debt,  or  covenant, 
say, — "that  the  said  writing  obliga- 
tory (or  as  it  may  be)  is  not  the  deed 
of  tiie  said  defendant,  as  the  said 
plaintiff  hath  above  in  that  behalf  al- 
leged." If  on  i)lea  of  not  guilty  in 
tresi)ass,  say — "that  the  said  defend- 
ant is  not  guilty  of  tlie  several  tres- 
passes above  laid  to  his  charge,  in 
manner  and  form  as  the  said  plaintiff' 
hatli  above  complained  against  him." 
If  on  not  guilty  in  case  or  trover,  say, 
"that  the  said  defendant  is  not  guilty 
of  the  premises  above  laid  to  his 
charge,  in  manner  and  form  as  the  said 
plaintiff  hath  above  complained  against 
him," — or  otherwise,  according  to  pos- 
tea.     Burr.  App.   172,   §320. 

I.  Postea  for  Plaintiff,  Plea  of  Ntil 
Tiel  Record. 

(As  in  I,  A,  to  the  last  *),  that  there 
is  such  a  record  of  the  said  judgment 

remaining    in    the    said    court 

before  the  aforesaid  justices  thereof, 
in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  that  behalf  alleged: 
and  they  assess  the  damages,  etc. 
Burr.  App.   421,   §794. 

J.     Default   at   Trial,  Inquest   TaTcen. 

(As  in  I,  A,  to  the  first  *),  comes 
the  above  named  plaintiff,  by  his  at- 
torney above  mentioned,  and  the  above 
named  defendant,  although  solemnly 
required,  comes  not,  but  makes  default; 
therefore  let  the  jurors  of  the  jury  be 
taken  against  him,  by  his  default:  and 
the  jurors  of  the  jnry,  summoned  to 
try  the  said  issue,  being  called  also 
come;  who,  to  speak  the  truth  of  the 
matters  above  contained,  being  chosen, 
tried  and  sworn,  say,  upon  their  oath, 
etc.  (as  in  I,  A,  to  the  end).  Burr. 
App.  418,   §781. 

K.  Postea  for  Plaintiff;  One  De- 
fendant  in   Default. 

(As  in  I,  A,  to  the  last  *),  that  the 
said  defendant  C.  D.,  did  undertake  and 
promise  in  manner  and  form  as  tlie  said 
plaintiff  hath  above  complained  against 
him;  and  they  assess  the  damages  of 
the  said  plaintiff  by  reason  of  the 
premises,  as  well  against  the  said  de- 
fendant C.  D.,  as  against  the  above 
named  defendant  T.  .T.,  over  and  above 
his  costs  and  charges  by  him  about  his 
suit,  etc.  (as  in  I,  A,  to  the  end). 
Burr.   App.   420,   §788. 
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II.     In  Assumpsit. 

A.  Postea,  One  Insue  for  Flaintiff, 
One  for  Defendant,  in  Assump- 
sit. 
(As  in  I,  A,  to  tlic  last  ■*),  as  to  the 
first  issue  above  joined  between  the 
said  parties,  that  (the  said  defendant 
did  undertake  and  promise,  in  manner 
and  form  as  the  said  plaintiff  ha.h 
above  in  the  first  and  second  counts  of 
the  said  declaration  complained  against 
liim) ;  and  they  assess  the  damages  of 
the  said  plaintiff,  by  reason  of  the  not 
performing  the  promises  and  undertak- 
ings above  mentioned,  over  and  above 
his  costs  and  charges,  by  him  about 
Ills    suit    in   this     beiialf     expended,    to 

dollars,    and    for    those    costs 

and  charges  to  six  cents.  And  as  to 
the  last  issue  above  joined  between 
tlie  said  parties,  tlie  jurors  aforesaid, 
upon  their  oatii  aforesaid,  say,  that 
(the  said  defendant  did  not  within  six 
years  next  before  the  exhibiting  of  the 
bill  of  him,  the  said  plaintiff,  in  this 
behalf)  (or  before  tlie  commencement 
of  this  suit),  undertake  or  promise,  in 
manner  and  form  as  the  said  plaintiff 
hath  above,  in  the  tliird,  fourth  and 
fifth  counts  of  the  said  declaration, 
complained  against  him:  (stating  the 
verdict  of  the  jury  upon  each  issue 
separately,  in  the  negative  or  affirma- 
tive of  the  pleading  wliich  coiiclud?s 
to  the  country,  according  as  it  is 
pleaded  by  the  plaintiff  or  defendant) 
Burr.  App.  420,  §787;  Arclib.  Forms, 
147. 

B.     Postea  for  Defendant  on  Pica  of 
Non-AssumpsU. 

(After  the  entry  of  the  order  for 
trial,  proceed  as  follows):  Afterwards, 
that  is  to  say,  on  the  day  and  at  the 
place     last     above     mentioned,    before 

,   esf|uir(',   r)ne   of   the 

circuit  judges  of  the  state  of  New 
York,  according  to  the  form  of  the 
statute  in  such  case  made  and  [iro- 
vided.  come  as  well  the  above  naiin-d 
plaintiff,  as  the  above  named  defend- 
ant, by  their  respective  attorneys 
above  mentioned;  and  the  jurors 
of  the  jury,  summoned  to  try  fh« 
said  issue,  being  called,  also  come; 
who,  to  speak  tlie  truth  of  the  matters 
above  contained,  being  cliosen,  tried 
and  sworn,  say  upon  their  oath.  '  that 
the  said  defendant  did  not  undertake 
or  promise,  in  manner  and  form  a"  the 
.said    plaintiff    hath     above     complained 


against  him.  Therefore,  etc.  enter 
the  proper  judgment.)  Burr.  App. 
425,  §809. 

C.  Postea  for  Defendant  on  Pha  of 
Non- Assumpsit,  Default  by  One 
Defendant. 

(As  in  II,  B.  to  the  *),  that  the  said 
defendant  C.  D.  did  not  undertake  or 
promise,  in  manner  and  form  as  the 
said  plaintiff  hath  above  complained 
against  him;  and  hereupon  the  said 
jurors  are  discharged  from  inquiring 
against  the  said  defendant  I.  .)..  wliat 
damages  the  said  plaintiff  hath  sus- 
tained by  reason  of  the  premises  above 
mentioned.  Therefore,  etc.  Burr.  App. 
4:^1),   $S1.-.;  Till.  Forms,  170. 

III.     Debt. 

A.  Postea  for  Plaintiff,  Plea  of  Xon 

Est  Factum  in  Debt. 
(As  in  I,  A,  to  the  last  '),  that  the 
above  mentioned  writing  obligatory  is 
the  deed  of  the  said  defendant,  as  the 
said  plaintiff  hath  above  in  that  lieliaH', 
alleged;  and  tliey  assess  the  damages 
of  the  said  plaintiff  on  occasion  of  the 
detaining  the  above  debt,  over  and 
above  his  costs  and  charges  by  him, 
about  his  suit,  in  this  beiialf  expended, 
to  (six  cents),  and  for  those  costs  anil 
charges  to  six  cents.  Burr.  App.  420, 
§789. 

B.  Postea  for  Plaintiff,  PUa  of  Xon 

Est  Factum  in  Debt,  Default 
at  Trial,  LkjucsI  'J'ak<n. 
(As  in  I,  A,  to  the  first  *),  comes  the 
above  named  i»laintilT  by  his  attorney 
above  mentioned,  and  the  above  named 
defendant,  although  solemnly  recjuired, 
comes  not,  but  makes  default;  there- 
fore let  the  jurors  of  the  jury  bo  taken 
against  him  by  his  default:  and  the 
jurors  of  the  jury  summoned  to  try  IliO 
Hai(\  issue,  lieing  railed  also  rome,  wlio, 
to  speak  the  truth  of  the  mntters  above 
contained,  being  chosen,  tried  and 
sworn,  S.1V  upon  their  oath,  that,  etc. 
Burr.    Apj..    421,    |7!tO. 

C.  Postrn    for     Plaintiff,     Xon     Est 

Factum  in  Debt,  llrrachra  At- 
gii/ned, 
(As  in  i,  A.  to  the  Innt  ').  thnt  tho 
above  mentioned  writing  obligatory  J« 
the  deeil  of  tlie  said  defendant.  ji»  tho 
xaid  plaintiff  liath  above  in  thnt  behalf 
alleged,  and  tiiey  a«»»e'.n,  etc.  (n«  in 
in.  A);  and  bm  to  the  broiiehe*  by  the 
-aid  plaintiff  above  n«f<igned.  the  jur- 
orn  afore-nid  upon  their  oath  afore»ai<l, 
say  that    (the  said  defen<lant   did   not, 
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nor  wouUl.  etc.,  following  the  huiguago 
of  tlu>  broaolios  wliicli  tlu-y  liiitl  tor  t  ho 
plaintitV).  and  tliat  tlio  said  plaintill 
should  rccovor  his  damay;os  tiierefor; 
ami  they  assess  tho  damages  of  the 
sail!  ])laintitT,  by  reason  of  the  said 
liiveclios  above  assigned,  over  and 
above  his  costs  and  cliarges  by  him, 
about  his  suit  in  tiiis  bolialf  expend- 
ed,   to dollars.       Burr.     Apj). 

421.   S791. 

D.  Posi<(i    far    DefeiKhint,     Pha     of 

Nil   Debet. 
(As  in  II,  B,  to  the  *),  that  tho  said 
defendant    doth    not     owe    to    the  said 
plaintiff   the    above   mentioned   sum    of 

dollars,   or   any   part    tliereof, 

in  manner  and  form  as  the  said  plain- 
tiff hath  above  complained  against 
him.     Burr.  App.  427,  §81 7. 

E.  Postca    for    Defendant,    Plea   of 

Non  Est  Factum. 
(As  in  II,  B,  to  the  *),  that  the 
above  mentioned  writing  obligatory  is 
not  the  deed  of  the  said  defendant,  as 
the  said  plaintift'  hath  above  in  that 
behalf  alleged.  Therefore,  etc.  Burr. 
App.  427,   §S16. 

F.  Postea     for    Defendant,    Plea   of 

Nul  Tiel  Kecord  in  Debt. 

(As  in  II,  B.  to  the  *),  that  there 
is  not  any  record  of  the  said  supposed 
recovery  in  the  said  declaration  men- 
tioned, remaining  in  the  (supreme 
court  of  judicature)  aforesaid,  before 
the  aforesaid  justices  thereof  in  man- 
ner and  form  as  the  said  plaintiff  hath 
above,  in  his  said  declaration  alleged. 
Tlierefore,  etc.  Burr.  App.  427,  §818. 
IV.     Covenant. 

A.  Postea  for  Plaintiff  on  Plea  of 
Non  Est  Factum  in  Covenant. 

(As  in  I,  A,  to  the  last  *),  that  the 
indenture,  (or  articles  of  agreement, 
or  as  the  instrument  declared  on,  may 
be),  above  mentioned,  is  the  deed  of 
the  said  defendant,  in  manner  and 
form  as  the  said  plaintiff  hath  above 
in  that  behalf  alleged;  (where  breaches 
have  been  assigned,  continue  thus): 
and  as  to  the  breaches  by  the  said 
plaintiff,  above  assigned,  the  jurors 
aforesaid,  upon  their  oath  aforesaid, 
say,  that  (the  said  defendant  did  not 
nor  would,  etc.,  following  the  language 
of  the  breaches  which  they  find  for  the 
plaintiff),  and  that  the  said  plaintiff 
should  recover  his  damages  therefor); 
and  they  assess  the  damages  of  the  said 
plaintiff  by  reason   of  tlio  promises   (or 


■'of  the  brcaclies  of  covenant  abov© 
assigned"),  over  and  above  his  costs 
and  charges,  by  him  about  his  suit  in 
this  behalf  expended,  to  dol- 
lars, and  for  those  costs  and.  charges, 
to  six  cents.     Burr.  App.  422,  §79G. 

B.  Postra  for  Defendant  on  Pica  of 
A'on   Est  Factum  ui  Coiununt. 

(As  in  ir,  n,  to  the  *),  that  tho 
above  mentioned  indenture  (or  articles 
of  agreement,  etc.),  is  not  tho  deed  of 
the  said  defendant,  as  tho  said  plain- 
tiff iiath  above  in  that  behalf  alleged. 
Burr.   App.   427,   S819. 

V.  Trespass. 

A.  Fusf,;t    for  Plaintiff   on   Plea   of 

Not  Guilty  in  Trespass. 
(As  in  T.  A,  to'the  last  *),  that  the 
said  defendant  is  guilty  of  the  several 
trespasses  above  laid  to  his  charge,  in 
manner  and  form  as  the  said  plaintiff 
liath  above  complained  against  him; 
and  they  assess  the  damages  of  the  said 
jdaintiff,  by  reason  thereof,  over  and 
above  his  costs  and  charges  by  him, 
about  his  suit  in  this  behalf  expended, 

to  dollars,  and  for  those  costs 

and  charges  to  six  cents.  Burr.  App. 
423,   §801. 

B.  Postca    for    Defendant,    Plea    of 

Not  Guilty. 
(As  in  II,  B,  to  tho  '),  that  the  said 
defendant  is  not  guilty  of  tho  several 
trespasses  above  laid  to  his  charge,  in 
manner  and  form  as  the  said  plaintiff' 
liath  above  complained  against  him. 
Burr.   Ajip.    428,   SS22.     " 

VI.  Postea  for  Defendant  on  Plea  of 

Not  Guilty  in  Case. 
(After    tho     entry    of    tlie     order   for 
trial,   proceed   as   follows) : 

Afterwards,  that  is  to  say,  on  the 
day  and  at  the  place  last  aljove  men- 
tioned, before ,  es- 
quire, one  of  the  circuit  judges  of  the 
state  of  New  York,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  come  as  well  the  above 
named  plaintiff,  as  the  above  named 
defendant,  by  their  respective  attor- 
neys above  mentioned;  and  the  jurors 
of  the  jury  summoned  to  try  the  said 
issue,  being  called,  also  come;  who,  to 
speak  the  truth  of  the  matters  above 
contained,  being  chosen,  tried  and 
sworn,  say  upon  their  oath,  *  that  the 
said  defendant  is  not  guilty  of  the 
promises  above  laid  to  his  charge,  in 
'  manner  and   form   as  the  said  plaintiff 
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hath    above     complained     against   him. 
Burr.  App.  42s,  §S24. 

Vn.     Postea  for  Plaintiff    as    to    One 
Defendant  Not  Guilty   in    Trover. 

(As  in  I,  A,  to  the  last  "),  that  the 
said  defendant  is  guilty  of  the  prem- 
ises above  laid  to  his  charge,  in  man- 
ner and  form  as  the  said  plaintiff  hath 
above  complained  against  him;  and 
they  assess  the  damages  of  the  said 
plaintiff,  by  reason  thereof,  over  and 
above  his  costs  and  charges  by  him, 
about  his  suit  in  this  behalf  expended, 

to  dollars,  and  for  those  costs 

and  charges   to  six  cents.     Burr.  App. 
424,  §S07. 

VIII.     Replevin. 

A.     Fasten  for  Plaintiff,  Plea  of  Non 
Detinet  in  Ecplevin  (a). 

(As  in  I,  A,  to  the  last  *),  that  the 
said  defendant  doth  detain  the  goods 
and  chattels  in  the  declaration  of  the 
sai^  plaintiff  mentioned  and  set  forth; 
and  they  assess  the  damages  which  the 
said  plaintiff  hath  sustained,  by  reason 
of  the  said  unjust  detention  above 
mentioned,  over  and  above  his  costs 
and  charges,  by  him  about  his  suit  in 
this  behalf  expended,  to  ■  dol- 
lars, and  for  those  costs  and  charges 
to  six  cents.  And  they  assess  the 
value  of  the  goods  and  chattels  in  the 
said     declaration     above     specified,    to 

dollars.    Burr.  App.  422,  §800. 

Postea  fnr  Defendant  on  Plea  of  Non 
Cepit    (h). 

(As  in  II,  B,  to  the  *),  that  the  said 
defendant  did  not  take  the  above  men- 
tioned goods  and  chattols,  in  manner 
and  form  as  the  said  plaintiff  hath 
above  complained  against  him.  Burr. 
App.  427,   §S20. 

B.  Postea  for  Drfendant  on  As- 
sessment of  DnmaqrH  in  Re- 
plevin. 

(As  in  r,  A,  to  the  words  "tried  and 
BWorn,"  and  then  as  follows):  evidence 
was  given  to  them  tlmreiipon  by  the 
above  named  plaintifT.  which  bring  in- 
sufficient to  maintain  the  said  issue  on 
his  part,  and  the  said  plaintifT  being 
thereupon  solemnly  called  tr)  produce 
further  evidence  to  Hup|if>rl  and  ni;iin- 
tain  the  said  action,  thr  naid  plaint  ill' 
comes  not,  but  makes  default,  nor  doth 
he  further  prosecute  his  unit  against 
the  said  defendant. 

Whereupon  t!ie  said  jury,  at  the 
prayer  of  the  above  named  defenfjnnt, 
did,   on    their  said   oaths,   inquire   ''<"'■ 


cerning  the  value  of  the  said  goods  and 
chattels,  and  the  damages  .sustained  bv 
the  defendant  by  reason  of  the  deten- 
tion thereof;  and  iiaving  so  inquired, 
do  now  here  upon  their  oaths  sav.  that 
the  value  of  the  said  goods  and  chat- 
tels   is   dollars,    and   that    the 

defendant  hath  sustained  damages  bv 
reason  of  the  detention  thereof,  over 
and  above  his  costs  and  charges  by 
him    about    his   defense    in    this    behalf 

expended,    to   dollars.      Burr. 

App.  428,  §827a.  See  Yates'  Forms  774. 
774. 

IX.    Ejectment. 

A.  i'o.x/,,/   (/(  Ejectment,  Verdict  for 

Plaintiff. 
Afterwards,  that  is  to  say,  etc.  (as 
in  ordinary  posteas,  to  and  including 
the  words  "say  upon  their  oatii,"  and 
then  as  follows):  that  the  said  C.  D. 
is  guilty  of  unlawfully  withholding  the 
above  described  premises  from  tiie  said 
A.  B.  and  that  the  said  A.  B.  is  well 
entitled  to  hold  the  same  in  fee  (or 
for  his  own  life,  or  for  the  life  of  one 
R.  S.,  or  for  a  term  of  years,  etc.,  as 
in  the  declaration),  as  the  said  A.  B. 
hath  above  complained  against  liini;  and 
they  assess  the  damages  of  the  said  \. 
B.,  by  reason  of  the  matters  aforesaid, 
over  and  above  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf 
expended,  to  six  cents;  and  for  those 
costs  and  charges  to  six  cents.  There- 
fore,   etc.,      (judgment).       Burr.     .Vpp. 

572,  §1117. 

B.  Vrrdirt    for   the    Defendant. 

(-\s  in  ordinary  forms,  to  and  in- 
cluding the  words,  "say  upon  their 
oath,"  and  then  as  follows);  that  the 
said  C.  D.  is  not  guilty  of  the  mntterii 
above  l;iid  to  his  charge,  in  manner 
and  form  as  the  said  A.  B.  hath  Bhov«» 
complained    against     him.       Burr.    App. 

573.  §1122. 

X.     Special    Verdict    as    Prepared   for 

Settlement. 
,\ftei wards,    that    is    to    say,    on    the 

.Monday  of  .May,  in  the  year  one 

thousand  eight  hundred  and .at 

the   in    the   city   of  

before    ,    ejiquirr,    one   of   tho 

circuit  judges  of  the  stntr  of  New 
York,  according  to  the  form  of  (he 
statute  in  such  cahe  made  and  provided, 
co:)ie  an  well  the  within  named  plain- 
tiff as  the  within  named  defendant,  by 
their  respoctive  attorneys  within  men- 
fidiied;    :ind    tin     iiifor'-    nf    t  lie    iiHV   num- 
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monml  to  try  the  said  issue,  being 
ciilU-.l  also  come;  ^Yho,  to  speak  tlio 
truth  of  the  matters  within  contaiiied 
iH'inj;  chosen,  tried  and  sworn,  say 
upon  their  oath,  that,  etc.,  (here  state 
the  facts  found  by  the  jury,  and  not 
tlio    evidence     of     those     facts,    thus): 

riiat  on  the  day  of     ^  ■ 

in   the  vear  one  X.    l ..   duly 

)nade  aiid  published  liis  last  will  and 
testament,  in  the  manner  and  form  re- 
quired bv  law  for  passing  real  estate, 
and  which  was  duly  attested  according 
to  law.  whereby  among  other  things 
he  devised  to  (stating  the  particulars). 

And  the  ,i"rors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  say,  that 
the  said  X.  Y..  afterwards,  on,  etc., 
died  without  altering  or  revoking  his 
said    will. 

And  the  jurors  aforesaid  upon  their 
oaths  aforesaid,  do  further  say,  that, 
etc.  (stating  all  the  facts  consecu- 
tively;  and  then  conclude   as  follows): 

But  whether  or  not,  upon  the  whole 
matter  aforesaid,  by  the  jurors  afore- 
said, in  form  aforesaid  found,  the  said 
defendant  is  guilty  of  the  matters 
within  laid  to  his  charge  (or  did  prom- 
ise and  undertake,  or  did  seal  and  de- 
Hver  the  bond  or  obligation  within 
mentioned  (or  whatever  else  may  be 
in  issue,  pursuing  the  words  of  the 
issue),  the  jurors  aforesaid  are  alto- 
gether ignorant,  and  thereupon  pray 
the  advice  of  the  said  supreme  court 
of  judicature,  before  the  aforesaid 
justices  tiicipof;  and  if,  upon  the  whole 
matters  aforesaid,  it  shall  seem  to  the 
said  court,  that  the  said  defendant  is 
guilty  of  unlawfully  withholding  the 
within  described  premises  from  the  said 
]daiDtiff  (or  whatever  the  aHirniative 
of  the  issue  may  be),  then  the  jurors 
aforesaid,  upon  their  oath  aforesaid 
say,  that  the  said  defendant  is  guilty 
thereof,  in  manner  and  form  as  the 
said  plaintiff  hath  within  thereof  com- 
plained against   him   (again  stating  the 

iirmativc  of  the  issue),  and  in  that 
i.ase,  they  assess  the  damages  of  the 
said  plaintiff,  by  reason  of  the  mat- 
ters aforesaid,  besides  his  costs  and 
(•barges  by  him  about  his  suit  in  that 

behalf    expended,    to    dollars, 

and  for  those  costs  and  charges  to  six 
cents.  But  if,  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  said 
court  that  the  said  defendant  is  not 
guilty  of  the  matters  aforesaid  (stat- 
ing the  negative  of  the  issue),  then  the 


jurors  aforesaid,  upon  their  oath  afore- 
said say,  that  the  »aid  defendant  is 
not  guilty  thereof,  in  manner  and  form 
as  he  hath  within  in  pleading  alleged 
(repeatiiig  the  negative  of  the  issue). 
Burr.  App.  48(),  ii!M)1  ;  Till.  Forms  liOti; 
Yates'  Forms,  95. 

XI.  Special    Answers,    With    General 

Verdict. 

"That  the  said  Amadous  T.  Moran, 
bj"-  reason  of  his  infancy,  did  not  under- 
take and  i)romiso  in  manner  and  form 
aa  the  said  plaintiff  hath  in  his  dec- 
laration in  this  cause  complained 
against  him;  and  the  jurors  aforesaid, 
on  their  said  oaths  aforesaid,  further 
say  that  the  said  defendant  Louis  N. 
Moran  did  undertake  and  promise  in 
manner  and  form  as  the  said  plaintiff' 
hath  in  this  cause  complained  against 
him;  and  they  assess  the  damages  of 
the  said  plaintiff,  by  reason  of  the  non- 
performing  of  the  promises  and  under- 
takings mentioned,  over  and  above  his  . 
costs  and  charges,  at  the  sum  of 
$9,273.86. 

"The  attorney  for  the  said  plaintiff, 
having  submitted  in  writing  two  spe- 
cial questions  to  be  answered  by  the 
jury,  the  jury  return  answers  to  such 
questions,  which  questions  and  answers 
are  as  follows: 

"  'Q.  Do  you  find  defendants  were 
partners  as  Moran  Brothers?'  To 
which  question  the  jury  answer,  'Yes.' 

"  'Q.  Was  A.  T.  Moran  an  infant 
at  the  time  of  the  undertakings  and 
promises  set  forth  in  plaintiff's  declar- 
ation?' To  which  question  the  jury 
answer,   'Yes.'  " 

Bethel  r.  Linn,  63  Mich.  464,  30  N. 
W.  84. 

XII.  Under  Code. 

A.  Entri)  of    Verdict    Upon  a   Single 

Issue  in  an  Action  for  the  Re- 
covery of  Money  Only. 
This    action    being    brought    to    trial 
before   a  jury,   they   find   a   verdict   for 
the  plaintiff,  and  assess  the  amount  of 

his    recovery    at   dollars    (or, 

find   a   verdict   for   the   defendant).     2 
Abb.    Forms   462, 

B.  Verdict  in  Favor  of  Defendant  on 

Counterclaim. 
This  action  being  brought  to  trial 
before  a  jury,  they  find  a  verdict  for 
the  plaintiff  upon  the  first  issue,  and 
for  the  defendant  upon  the  second  is- 
sue, and  assess  the  amount  of  the  de- 
fendant's    counterclaim,     beyond     the 
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}ilaintiflf 's  claim,  at  dollars.  2 

Abb.  i'orms   462. 

C.  Verdict  in  an  Action  for  Land 
{Ejectment). 

This  action  being  brought  to  trial 
before  a  jury,  they  find  a  verdict  upon 
all  the  issues  of  fact  in  favor  of  the 
plaintiff,  for  the  premises  claimed  in 
the  complaint  (or,  if  for  a  part  only, 
describe  the  land;  or,  for  one  equal 
undivided  half  of  the  premises,  etc.), 
to  hold  in  fee  (or  otherwise,  specifying 
the  nature  of  the  tenure);  and  they 
assess  the  plaintiff's  damages,  by  rea- 
son of  the  withholding  of  the  same,  at 
dollars.    2  Abb.  Forms  463. 

D.  Verdict  Subject  to  the  Opinio)i  of 
the  Court. 

This  action  having  been  brought  to 
trial  before  a  .jury,  they  find  a  verdict 
upon  all  the  issues  of  fact  in  favor 
of  the  plaintiff,  and  assess  the  amount 

of  his  recovery  at  dollars  (or 

otherwise  state  the  finding,  as  the  case 
may  be)  subject  to  the  opinion  of  the 
court,  at  a  general  term,  upon  the 
questions   of   law.      2   Abb.   Forms  463. 

VERIFICATION. 

I.    VerificatioriB,  12-55 

A.  Common  Form,  1255 

B.  By  Officer  of  Corporation,  1255 

C.  By   One  of  Several  Fersons,   1255 

D.  By    Tuo    Parties    Not    United    xn 

hit  crest,   1256 

E.  By  Attorney,  Party  Not  in  Coun. 

ty,   1256  ' 
P.     By  Attorney,  Absent  Corporation, 

1256 
G.     By  Agent  or  Attorney,  tacts  iVith- 

in   Personal   Knowlcdr/c,   1256 
H.     By  Afjcnt  or  .ittorncy,  Action   or 

Defense  on  Written  Instrument, 

1256. 
I.      Jurat  to  Bill,  Answer  or  Affidnrit, 

1257 
CROSS-RKFERENCES: 

ADMIB/VLTY: 

Jurat.    Libel    Signed    by    Libelant's 

Proctor; 
Jurat,   Libel   Signed  by  Attorney  in 
Fact. 
Agreed  Case: 
Verification. 
Bills  ok  PABTiCLa,ABS: 

Verification. 
(iiiARDiAN  Ad  Litem: 

Petition    for    Onardian    Ad    T>ifom    of 
Infant  Plaintiff  Over  Fourteen. 


Petitions  : 

Verification  of  Petition. 
References: 

Verification    of     Plaintiff's     Schedule 
of  Account. 
Revivor: 

Verification   of   Petition   by   Receiver 
or  Assignee  To  Revive  Action. 

I.     Verifications. 

A.      I'l  nfiratioii.  Common    Form. 

A.  B.,  tlie  plaintiff  (or,  defendant) 
above  named,  being  duly  sworn,  says 
that  the  foregoing  complaint  (or,  an- 
swer) is  true,  to  his  own  knowledge 
(except  as  to  those  matters  therein 
stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to 
be   true). 

(Jurat.)  (Signature.) 

1   Abb.   Forms  121. 

B.  Verification  by  Officer  of  Corpora- 

tion. 
(Venue.) 

A.  B.,  being  duly  sworn,  says,  that 
he  is  president  of  the  com- 
pany, plaintiffs  (or  defendants)  above 
named,  and  that  the  foregoing  com- 
plaint is  true  to  his  own  knowledge 
(except  as  to  those  matters  therein 
stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to 
be  true).  Deponent  further  says,  that 
the  reason  why  the  verification  is  not 
made  by  the  piaintiffa  in  that  they  are 
a  corporation;  that  this  deponent  iH 
an  oflicer  of  the  same,  to-wit,  proni- 
dent,  and  that  liis  knowledge  in  de- 
rived from  having  witnessed  the  trans- 
actions mentioned  in  tlie  complaint  (or, 
from  the  admissions  of  the  defendant, 
or,  other  sources  of  personal  knowl- 
edge, and  where  a  portion  <ir  all  of 
the  material  allegations  are  on  inforniM 
tiou  and  belief,  may  add,  or  nubBli- 
tute,  the  following  clnuse:  that  Ihr 
grounds  of  his  belief  arc  information 
communicated  to  him  by  the  agcntn  ot 
said  corporation,  or,  other  HourcoN  ol 
information). 
(Jurat.)                                (Signature.) 

1    Abb.   FormB   122. 

C.      Vcriftcatinn     by     Our    of    Srvrmt 
Prr.soit.H   Vintrd  %n   Jnt*rrMt,  and 
PIratlinfl    Together. 
(Vonue.) 

A.  B.,  one  of  the  plaintiffK  (or  do- 
frndantn)  above  named,  bring  duly 
sworn,  »ay»  that  he  in  aeqnnintrd  with 
the  facfH  <«tated  in  the  forrgoing  com 
plaint   (or  answer);    that   the  iiain«  ia 
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tnio   to   his   own   kiunvlo(lj:;o    (oxcept   as 
III   those   matters   tlierein   stated   on   in- 
tonnntion    and    belief,   and    as   to    those 
matters   he   believes   it   to   be   true). 
(Jurat.)  (Signature.) 

1   Abb.  Forms   123. 

D.  Verification    by   Two   Parties    Not 

United   in   Interest,  But   Plead- 
ing   Together. 
(Venue.) 

A.  B.  and  C.  D.,  the  plaintiffs  (or 
the  defendants)  above  named,  being 
severally  duly  sworn,  say  each  for  him- 
self that  the  foregoing  complaint  (or 
answer)  is  true  to  his  own  knowledge 
(except  as  to  those  matters  therein 
stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to 
be  true). 
(Jurat.)  (Signature.) 

1    Abb.   Forms   123. 

E.  Verification    hy    Attorney,    When 

the    Party    Is    Not    Within    the 
County. 
(Venue.) 

A.  B..  being  duly  sworn,  says  that 
he  is  the  attorney  (or  one  of  the  at- 
torneys) of  the  plaintiff  in  this  action; 
that  the  foregoing  complaint  is  true 
to  his  own  knowledge  (except  as  to 
those  matters  therein  stated  on  infor- 
mation and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true).  De- 
ponent further  says,  that  the  reason 
the  verification  is  not  made  by  said 
plaintiff'  is  that  he  is  not  within  the 
county  of  ,  which  is  the  coun- 
ty where  deponent  resides;*  and  that 
this  deponent's  knowledge  is  derived 
from  the  possession  of  the  notes  in 
suit,  and  from  the  admissions  of  the 
defendant  to  this  deponent  (or  other 
sources  of  personal  knowledge,  if  any. 
"Where  a  portion  or  all  the  material  al- 
legations are  on  information  and  belief, 
add  or  substitute  the  following  clauses: 
That  the  grounds  of  his  belief  are  in- 
formation  received   from   the  letters  of 

the  plaintiff,  or,  from  M.  N.  of , 

the    agent    of    the    plaintiff,    or,    other 

sources  of  information). 

(Jurat.)  (Signature.) 

1   Abb.  Forms  124. 

F.     Verification    by   Attorney,     Where 
Absent  Defendant    Is    Corpora- 
tion. 
(Venue  and  commencement.) 

That  he  is  the  attorney  of  the 
bank,   plaintiffs   in   the   above 


true  to  his  own  knowledge  (except  as 
to  those  matters  tlierein  stated  on  in- 
formation and  belief,  and  as  to  thoso 
matters  he  believes  it  to  be  true).  And 
he  further  says,  that  the  said  plain- 
tiffs are  a  corporation,  incorporated 
and  transacting  their  business  at 
,  in  the  state  of  ,  and 


action;  that  the  foregoing  complaint  is 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


not  established  or  transacting  their 
business  in  the  county  in  which  de- 
ponent resides,  neither  do  any  of  their 
oflicers  reside  in  said  county,  but  re- 
side in  said  state  of ,  which  is 

the  reason  why  this  affidavit  was  not 
made  by  the  plaintiffs.  (Continue  as 
above,  from  the  *.)     1  Abb.  Forms  125. 

G.     Verification  by  Agent  or  Attorney, 
Where  Material  Allegations  Are 
Within    His    Personal    Knowl- 
edge. 
(Venue.) 

A.  B.,  being  duly  sworn,  says,  that 
he  is  the  agent  (or,  attorney,  or,  one 
of,  etc.)  for  the  plaintiff  (or  defend- 
ant) in  this  action,  that  the  foregoing 
complaint  (or  answer)  is  true  to  his 
own  knowledge,  except  as  to  those  mat- 
ters therein  stated  on  information  and 
belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true.  Deponent  further 
says,  that  the  reason  why  the  verifica- 
tion is  not  made  by  the  plaintiff  (or 
defendant),  is  that  all  the  material  al- 
legations of  said  complaint  (or  answer) 
are  within  the  personal  knowledge  of 
this  deponent;  and  that  his  knowledge 
is  derived  from  the  admissions  of  the 
defendant  to  this  deponent  (or,  other 
sources  of  personal  knowledge). 
(Jurat.)  (Signature.) 

1   Abb.  Forms  126. 

H.  Verification  by  Agent  or  Attor- 
ney, When  Action  or  Defense 
Is  Founded  on  Written  Instru- 
ment for  Payment  of  Money 
Only,  Which  Is  in  His  Posses- 
sion. 
(Venue.) 

A.  B.,  being  duly  sworn,  says  that 
he  is  the  agent  of  the  plaintiff  in 
this  action,  for  the  purpose  of  collect- 
ing the  demand  sued  in  the  complaint 
(or,  the  general  agent  of  the  plaintiff 
in  this  city,  or,  the  attorney,  or,  one 
of  the  attorneys  for  the  plaintiff  in 
this  action);  that  the  foregoing  com- 
plaint (or,  answer)  is  true  to  his  own 
knowledge,  except  as  to  those  matters 
therein  stated  on  information  and  be- 
lief,   and    as   to    those   matters   he   be- 
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lieves  it  to  be  true.  Deponent  further 
says,  that  the  reason  why  the  verifica- 
tion is  not  made  by  the  plaintiff  (or. 
defendant)  is  that  the  action  (or,  de- 
fense) is  founded  upon  a  written  in- 
strument for  the  payment  of  money 
only,  and  such  instrument  is  in  the 
possession  of  deponent,  and  that  his 
knowledge  is  derived  from  said  instru- 
ment, and  also  from  the  admissions  of 
the  plaintiff  to  this  deponent  (or,  also 
from  having  witnessed  the  execution 
and  delivery  of  the  same,  or,  other 
sources  of  personal  knowledge,  if  any. 
Where  a  portion  or  all  of  the  material 
allegations  are  on  information  and  be- 
lief, add  or  substitute  the  following 
clause:  that  the  grounds  of  his  belief 
are  the  statements  of  the  plaintiff  to 
this  deponent,  or,  other  sources  of  in- 
formation). 
(Jurat.)  (Signature.) 

1   Abb.   Forms   125. 

I.     Jurats    to    Bill,    Answer    or    Affi- 
davit. 
(Common     form.)       Commonwealth     of 

Massachusetts,   Essex  county,   ss. 

On    this   day   of    , 

before  me  personally  appeared  A. 
3.,  and  made  oath  that  he  has 
read  the  above  bill  (or  answer  or 
affidavit),  subscribed  by  him  (or  has 
heard  it  read),  and  knows  the  contents 
thereof,  and  that  the  same  is  true,  of 
his  own  knowledge,  except  as  to  mat- 
ters which  are  therein  stated  to  be 
on  his  information  and  belief,  and  as 
to  those  matters  he  believes  them  to 
be  true. 

J.    C.    P.,    master   in    chancery 
(or   iustice   of   the  peace). 

3   Dan.   f'h.    PI.    &    Pr.    (Perkins'   ed.) 
2187. 

VIEW   BY   JURY. 

Order  Birrctinp  View  by  Jiirjf. 

"Whereas  it  appears  to  the  court 
that  it  is  proper  and  neceRsary  that 
the  .iiiry  should  view  certain  (daccH 
represf'ntc<l  on  the  diagrrim  u^cd  in  this 
case,  marked  'Map  of  Koad  frDui  .Fulian 
to  house  of  J.  J.  B)ish,  San  Diego  <'onn 
ty,  by  C.  J.  Fox,  I8S1,'  hereinafter 
specified:  It  is  ordered,  thnt  the  Jury 
be  conducted  in  a  body,  in  custody  of 
(he  sheriff,  to  such  places,  and  that 
the  witness  \'alentine  .nhow  to  »aid 
.jury  the  following  places,  viz.:  1.  The 
hotel  in  Julian;  2.  The  blarksmith's 
shop;    3.    The   stable    near   said    black- 


smith shop;  4.  The  road  traveled  by 
the  witness  and  John  Ivey  the  day  of 
the  killing  of  John  Ivey,  when  they 
left  Julian;  5.  The  place  where  he 
(Valentine)  was  when  he  first  saw  the 
defendant,  J.  J.  Bush,  after  leaving 
Julian  on  the  day  of  the  killing;  6. 
The  place  where  he  (Valentine)  saw 
him  at  the  two  times  before  men- 
tioned; 8.  The  place  where  the  killing 
of  .John  Ivey  took  place;  9.  The  rock 
near  by  marked  on  .said  map;  10.  The 
trail  going  to  tlie  house  of  J.  J.  Bush 
from  the  Julian  road;  and  that  said 
sheriff  return  said  jury  into  court  with- 
out   unnecessary   delay. 

"It  is  ordered  that  the  interpreter, 
William  Lyons,  heretofore  sworn  as 
such  in  this  case,  accompany  the  wit- 
ness Valentine,  and  that  a  copy  of  this 
order  be  furnished  said  sheriff,  and  be 
interpreted  to  said  witness  Valentine. 
so  that  he  may  be  enabled  to  point  out 
tlie  said  places."  People  v.  Bush,  68 
ral.  623,  10  Pac.  169. 

Note. — Reversed  because  the  prisoner 
Mas  not  present  at  the  view.  It  was 
also  suggested  that  the  .judge  and  coun- 
sel   for   prisoner   should    be    present. 
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tice  Excused   by   Waiver. 
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WAREHOUSEMEN. 

I.  Declaration    by   Warehousemen    for 

Storing  Oooda,   12.'»7 

II.  Complaints,  12r)8 

.\.     Afiniiisl    War rhnu^r ma II,  Iiijiiri/  lo 
(innds   hi/  Stfjlrrt,    IS^R 

B.  Afjniiist    Warrhnuximitii    for    I.oxk, 

'l2.'i8 

C.  For  Sot    Tiikiiifj  ('are  of  and  He- 

ilinnno.    12.'l« 
I).      F'nr  HrfiLsal   To  VrUrrr,  12.'.!t 
!■;.      For   Sot   Fonrirrdiiifi   (innd%,    TJ-'ill 

I.     DficIaratioD  by  Warehouaoman   for 
StorinR  Ooods. 
For  that   whereuM  the  onid  defendant 

heretofore,  to-wjf,  on  the 'lay 

of  ,  In   the  year  of  our  Lord 

,    at    — .    In    the    cfumty 

,  waa  Indebted   to   the  naid 
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plaintift"  in  the  sum  of lawful 

uioiioy  for  warehouse  room  by  the  said 
plaintitr  before  that  time  made  and 
provided  for,  in  and  about  the  stowing 
and  keoping  of  certain  goods  and  chat- 
tels, before  tlien  stowed  and  kept  in 
certain  warehouses  and  other  erectiona 
and  buildings  and  premises  of  the  said 
plaintiff,  for  the  said  defendant  at  his 
special  instance  and  request,  and  be- 
ing so  indebted  he,  the  said  defendant. 
in  consideration  thereof,  afterwards, 
to-wit,  on  the  day  and  year  last  afore- 
said, at  (the  venue),  afore- 
said, undertook,  and  then  and  there 
faithfully  promised  the  said  plaintilf 
to  pay  him  the  said  last  mentioned  sum 
of  money,  when  he,  the  said  defend- 
ant, should  be  thereunto  afterwards  re- 
quested, yet  he  hath  disregarded  his 
promise  and  hath  not  paid  the  said 
sum    of    money,    or    any    part    thereof. 

to   the   plaintiff's   damage    of  — 

pounds;  and  thereupon  he  brings  suit, 
etc.    2  Chit.  PI.  48. 

n.     Complaints. 
A.     Complaint  Against  Warehouseman 
for  Injury  to  Goods,  by  Neglect 
To  Obey  Instructions. 

I.     That    on    the    day    of 

18 ,  at  ,  the   de- 


fendants,  in   consideration   of   the   sum 

of dollars,  then  and  there  paid 

(or  agreed  to  be  paid;  or  ot  a  rea- 
sonable compensation  agreed  to  be  paid) 
to  them  by  the  plaintiff,  agreed  to  store 
and  safely  keep  in  their  warehouse  at 
,  certain  merchandise,  the  prop- 
erty  of   the   plaintiff,    of   the    value    of 

'- dollars,    consisting     of     (here 

briefly  describe  goods),  until  the  same 
should  be  called  for  by  the  plaintiff 
(or,  for  the  term  of  two  months  from 
said  date,  or  otherwise),  and  then  safe- 
ly to  deliver  said  goods  to  the  plain- 
tiff (or  his  order)  at  his  request,  and 
then  and  there  received  the  same  for 
that  purpose. 

II.  That  at  the  time  of  the  delivery 
of  said  goods  to  the  defendant  the 
plaintiff  caused  the  defendant  to  be  in- 
formed that  it  was  necessary  to  the 
preservation  of  said  goods  that  they 
should  be  kept  in  a  dry  conditwn  (01, 
be  handled  with  care). 

III.  That  the  defendant  negligently 
allowed  the  same  to  become  wet  (or, 
to  be  handled  without  care,  and  roughly 
moved  and  broken),  so  that  the  same, 
through   the   negligence   of  the   defend- 


ant and  his  servants,  became  greatly 
injured  (or  entirely  ruined),  to  the 
damage  of  the  plaintiff  dol- 
lars.    1   Abb.   Forms   419. 

B.  Complaint  Against  Warehousemen 
for  Loss  of  Goods. 

T.     That    on    the    day    of 

,  IS ,  at  ,  the  de- 
fendants,   in    consideration    of   the    sum 

of dollars,    then    and    there 

paid  (or,  agreed  to  be  paid;  or,  of  a 
reasonal)le  compensation  agreed  to  bo 
paid)  to  them  by  the  plaintiff,  agreed 
to  store  and  safely  keep  in  their  ware- 
house at  ,  certain  merchandise, 

the    property    of    the    plaintiff,    of    the 

value  of dollars,  consisting  of 

(here  briefly  describe  goods),  until  the 
same  should  be  called  for  by  the  plain- 
tiff (or,  for  the  term  of  two  months 
from  said  date,  or  otherwise),  and  then 
safely  to  deliver  said  goods  to  the 
plaintiff  (or  his  order)  at  his  request, 
and  then  and  there  received  the  same 
for  that  purpose. 

IT.  That  the  defendants  neglected 
to  take  proper  care  of  said  merchan- 
dise; and  through  the  negligence  of 
themselves  and  their  servants,  the  same 
became  wholly  lost  to  the  plaintiff,  to 

his   damage dollars.     1   Abb. 

Forms  418. 

C.  Complaints  Against  Bailee  for 
Not  Taking  Care  of  and  Re- 
tvrrning  Goods. 

I.     That    on    the    day    of 

at  ,  the  plaintiff  de- 


7 7        -         -        IT 

livered  to  the  defendant  a  quantity 
of  merchandise  (or  very  briefly  desig- 
nate the  articles),  of  the  value  of 
dollars,  to  be  by  the  defend- 
ant safely  and  securely  kept  for  the 
plaintiff  (for  a  compensation),  and  to 
be  returned  and  redelivered  to  the 
plaintiff  on  request. 

11.     That  the  plaintiff  duly  performed 
all  the  conditions  thereof  on  his  part; 

and   on   or   about    the   <lay   of 

requested    the    defendant    to 


redeliver  the  same. 

III.  That  the  defendant,  not  regard- 
ing his  promise  and  undertaking,  did 
not  take  due  care  of  and  safely  keep 
the  said  goods  for  the  plaintiff,  nor 
did  he,  when  so  requested,  or  at  any 
time  afterwards,  redeliver  the  same  to 
the  plaintiff;  but  on  the  contrary,  the 
defendant  so  negligently  and  careless- 
ly conducted  himself  with  respect  to 
the  said  goods,  and  took  so  little  care 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 
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thereof,  that  by  and  through  the  mere 
carelessness,  negligence,  and  improper 
conduct  of  the  defendant  and  his 
servants,  the  goods  were  wholly  lost  to 

the    plaintiff,    to    his    damage   

dollars.     1  Abb.  Forms  402. 

D.  Complaint  Against  Warehouseman 

for  Befusal  To  Deliver. 

I.  That    on    the    day    of 

,  18 ,  at  ,  the  de- 
fendants,  in   consideration   of   the   sum 

of dollars,  then  and  there  paid 

(or,  agreed  to  be  paid;  or,  of  a  reason- 
able compensation  agreed  to  be  paid) 
to  them  by  the  plaintiff,  agreed  to  store 
and   safely  keep  in  their  warehouse  at 

certain  merchandise,  the  prop- 
erty of  the   plaintiff,   of   the   value    of 

dollars,    consisting    of    (here 

briefly  describe  goods),  until  the  same 
should  be  called  for  by  the  plaintiff 
(or,  for  the  term  of  two  months  from 
said  date,  or  otherwise),  and  then  safe- 
ly to  deliver  said  goods  to  the  plaintiff 
(or  his  order)  at  his  request,  and  then 
and  there  received  the  same  for  that 
purpose. 

II.  That    on     the    day   of 

,  IS .  at ,  the  plain- 
tiff requested  the  defendant  to  deliver 
the     said     goods,     and     tendered      him 

dollars    (or,    the    amount    due 

thereon  for  storage),  but  the  defend- 
ant refused  to  deliver  the  same;  to  the 
damage  of  the  plaintiff dol- 
lars.     1    Abb.   Forms   419. 

E.  Complaint   Apainut   Wnrrhnu.irman 

for  Not   Fonrardintj   Goods  Ar- 
cordiiifj  to  Afjrri  m( )i(. 

I.  That  at  thr-  time  hrroinafter  men 
tinned  the  defendant   was  a  forwarding 
agent    and    keeper    of    a    warehouse    at 

: .    for    the    reception    of    goods 

intended  to  be  forwarded  by  him  for 
hire,  from  '■ —  to  — : . 

II.  That    on    the    


flay     of 

,   the  defendant   received   from 

the  plaintiff  certain  merchandise,  to 
wit  (briefly  dcHcrihing  it),  the  prop- 
erty   of    the    plaintiff,    of    the    value    of 

dollars,    which    he    undertook 

for    hire    to    forward    in    a    rra^ouable 

time  from  to  ,  by  (a 

vessel),  ami  meanwhile  to  .store  and 
eafelv  keep  the  same. 

III".  That  after  the  defendant  ro 
ccived  said  good.s,  such  a  (vphscI)  did, 
within  a  reasonable  time  then  follow- 
ing,   proceed    from     said to 

,  and  the  defendant  might  and 


ought  to  have  delivered  the  said  goods 
to  the  (master  of  such  vessel)  for  the 
purpose  aforesaid. 

IV.  That  the  defendant  did  not  do 
so,  or  otherwise  forward  said  goods 
within  a  reasonable  time,  but  kept  and 
detained  the  same  in  his  said  ware- 
house, for  a  long  and  unreasonable 
time,  to-wit,  two  months,  whereby  the 
said  goods  perished;   to  the  damage  of 

the   plaintiff  dollars.      1    Abb. 

Forms  420. 

WARKAXTS.— See    Process. 
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I.    Declarations. 

A.      Ihrlaralion    fcrr    Brrach     of     Cov- 
enant of  Good  Title. 

For  that  whereas,  in  the  lifetime  of 
the  sail!  E.  ¥.,  to- wit,  on,  etc.,  at,  etc. 
(vonuo)  by  a  certain  indenture  made 
between  one  G.  H.  and  I.  K.  his  wife, 
the  -viid  defendant,  and  D.  R.  of  the 
first  part,  one  T.  L.  of  the  second  part, 
and  the  said  E.  F.  of  the  third  part, 
one  part  of  which  said  indenture, 
sealed,  etc.  (profert),  the  said  G.  \\. 
and  I.  K.  his  wife,  defendant,  and  D. 
R.  for  the  consideration  therein  men- 
tioned, did  grant  and  release  to  tlio 
said  E.  F,  (in  his  actual  possession 
then  being,  by  virtue  of  a  certain  bar 
gain  and  sale  to  liim  thereof  made  bv 
the  said  G.  H.  and  I.  K.  his  wife,  de- 
fendant, and  D.  E.  in  consideration 
of  OS.  apiece,  by  indenture  bearing  date 
the  day  next  before  the  date  of  the  said 
indenture  brought  into  court  for  one 
whole  year,  and  by  virtue  of  the  stat- 
ute made  for  transferring  uses  into 
possession),  and  to  his  heirs  and  as- 
signs, certain  messuages,  tenements, 
and  lands,  with  the  appurtenances, 
commonly  called  or  known,  etc.,  sit- 
uate, etc.,  and  all  other  the  messuages, 
tenements,  lands,  hereditaments,  and 
premises  whatsoever,  of  them  the  said 
G.  H.  and  I.  K.  his  wife,  defendant, 
and  D.  R.  or  any  or  either  of  them 
situate  and  being,  etc.,  together  with 
all  and  singular  the  houses,  outhouses, 
etc.,  hereditaments,  and  premises  what- 
soever, to  the  said  messuages,  lands, 
tenements,  and  hereditaments,  and 
premises  thereby  granted  or  released, 
or  thereby  meant,  mentioned,  or  in- 
tended so  to  be,  belonging  or  in  any- 
wise appertaining  to  the  same,  then, 
or  at  any  time  or  times  theretofore 
usually  held,  used,  occupied,  enjoyed 
or  accepted,  reputed  or  known,  or  tak- 
en for  part,  parcel,  or  member  thereof, 
or  as  belonging  thereto,  to  have  and 
to  hold  the  said  premises,  with  their 
and  every  of  their  appurtenances,  unto 
and  to  the  use  of  the  said  E.  F.,  his 
heirs  and  assigns  forever;  and  the  said 
defendant  did,  by  the  said  indenture 
now  brought  into  court  here,  for  him- 
self, his  heirs,  executors,  and  admin- 
istrators, covenant,  promise  and  agree, 
to  and  with  the  said  E.  F.,  his  heirs 
and  assigns,  amongst  other  things,  in 
manner  following,  that  is  to  say;  that 
the   said    E.   F.,    his    heirs   and   assigns. 


and  at  all  times  forever  thereafter, 
peaceably  and  quietly  enter  into,  have, 
iiold,  use,  occupy,  possess,  and  enjoy 
all  and  singular  tlie  said  purchased 
hereditaments  and  premises,  therein  bo- 
fore  mentioned  to  be  thereby  granted 
and  released  as  aforesaid,  or  meant  or 
intended  so  to  be,  and  every  part  and 
parcel  tliereof,  with  the  ajipurtenances, 
and  tlie  rents,  issues,  and  profits  tliere- 
of, and  of  every  par^  thereof,  should 
and  might,  from  time  to  time,  and  at 
all  times  thereafter,  have,  receive,  and 
take,  to  and  for  his  and  their  use  and 
benefit,  without  the  lawful  let,  suit, 
trouble,  claim  or  demand,  entry,  evic- 
tion, ejection,  molestation,  hindrance, 
interruption,  or  disturbance,  whatsoever, 
of  or  by  the  said  G.  11.  and  I.  K.  his 
wife,  defendant,  and  D.  R.  or  any  or 
either  of  their  heirs  or  assigns,  or"  for 
or  by  any  other  person  or  persons 
whatsoever;  and  that  free  and  clear, 
and  freely  and  clearly,  and  absolutely 
acquitted,  exonerated,  released  and  dis- 
charged, or  otherwise  by  the  said  C.  II. 
and  I.  K.  his  wife,  defendant,  and  D.  R. 
and  each  of  them,  and  their  and  each 
of  their  heirs,  executors,  and  admin- 
istrators, well  and  sufliciently  saved,  de- 
fended, and  kept  harmless  and  indem- 
nified of,  from,  and  against  all  and  all 
manner  of  former  and  other  gifts, 
grants,  bargains,  sales,  mortgages,  set- 
tlements, jointures,  dowers,  right  and 
title  of  dower,  thirds  at  common  law, 
entries,  uses,  tenements,  wills,  legacies, 
statutes  merchant,  and  of  the  staple, 
recognizances,  judgments,  executions, 
elegits,  extents,  rents,  arrears  of  rent, 
annuities,  sums  of  money,  yearly  pay- 
ments, forfeitures,  re-entries,  cause  and 
causes  of  forfeiture  and  re-entry,  debts 
upon  bonds,  and  of  record,  debts  due 
to  the  king's  majesty,  and  of,  from 
and  against  all  other  estates,  titles, 
troubles,  charges,  and  incumbrances 
whatsoever,  save  and  except  the  chief 
rent  issuing  .out  of  or  payable  for 
the  said  premises  to  the  lord  or  lords, 
fee  or  fees  of  the  same,  if  any  such 
should  be;  as  by  the  said  indenture, 
relation  being  thereunto  had,  may  more 
fully  appear.  And  the  said  plaintiff 
further  says,  that  the  said  E.  F.  in  his 
lifetime,  and  the  said  plaintiff  from  the 
time  of  the  death  of  the  said  E.  F. 
(Plaintiff's  general  performance.  Aver- 
ment of  defendant's  general  non-per- 
formance.)     The   said   plaintiff   in   fact 


should   and   might,   from   time   to  time,  |  saith,  that  he  the  said  plaintiff,  so  be 
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ing  the  heir  of  the  said  E.  P.  as  afore- 
said, hath  not  been  permitted,  neither 
hath  he  been  able,  from  time  to  time, 
and  at  all  times,  from  the  death  of 
the  said  E.  F.  peaceably  and  quietly  to 
have,  hold,  use.,  occupy,  possess,  and 
^'n.ioy  the  said  hereditaments  and  prem- 
ises in  the  said  indenture  mentioned, 
and  thereby  intended  to  be  granted  and 
released,  or  any  part  thereof,  nor  hath 
he  been  permitted  or  been  able  from 
time  to  time,  and  at  all  times  since 
the  death  of  the  said  E.  F.  to  have,  re- 
ceive, and  take  the  rents,  issues  and 
profits  of  the  said  premises,  to  and  for 
his  own  proper  use  and  benefit,  with- 
out lawful  let,  suit,  trouble,  entry,  i-vic- 
tion,  and  ejection  of  any  person,  but 
on  the  contrary  thereof,  after  the 
death  of  the  said  E.  F.  one  M.  H., 
his  widow,  who,  at  the  time  of  making 
the  said  indenture  thereinbefore  set 
forth,  and  continually  from  thence  un- 
til and  at  the  time  of  the  eviction, 
ejection,  and  expulsion  hereinafter  men- 
tinned,  had,  and  who  still  hath,  lawful 
right  and  title  to  the  said  premises, 
with  the  appurtenances,  did  enter  into 
the  same,  in  and  upon  the  possession 
of  the  said  tenements,  and  ejected,  ex- 
pelled and  removed  the  said  plaintiff, 
against  the  will  of  the  said  plaintifl", 
by  due  process  of  law,  from  the  pos- 
session and  occupation  of  all  and 
every  the  premises,  with  the  appur- 
tenances, and  every  part  thereof,  and 
kept  and  held  out,  and  still  keeps  and 
holds  out  to  him  the  said  plaintiff,  so 
1  hereof  expelled  from  his  possession  and 
occupation  thereof,  to-wit,  at,  etc.,  con- 
trary to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  cov- 
enant of  the  said  defendant,  so  by 
him  made  in  that  behalf  as  aforesaid; 
by  reason  of  all  which  said  premises 
the  said  plaintiff  hath  not  only  entire 
ly  lost  and  been  deprived  of  the  said 
messuage,  tenement,  and  land,  with  tlie 
appurtenances,  in  the  said  indent iir»» 
particularly  mentioned,  and  of  divers 
large  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to- 
wit.  etc.,  by  him  tlie  s;iid  pLiintilT. 
laid  out  and  expended  in  and  upon  the 
said  premises,  in  repairing,  ;imending, 
and  improving  the  same,  but  hath  aNo 
been  obliged  to  pay  the  costs  and 
charges  sustained  by  the  "^aid  M.  II., 
widow,  in  prosecuting  a  certain  action 
of  ejectment  for  the  recovery  thereof, 
which    amounted    to    a    large     Bum     of 


money,  to-wit.  etc.,  and  hath  been  fur- 
ther compelled  and  obliged  to  sustain 
and  undergo,  and  hath  actually  sus- 
tained and  undergone  the  payment  of 
divers  large  sums  of  money,  amounting 

in  the  whole  to  £ in  and  about 

the  endeavoring  to  defend  such  action 
of  ejectment,  towit.  at,  etc.  (venue) 
aforesaid.     And   so,  etc. 

And  so,  the  plaintiff  in  fact  saith, 
that  the  said  defendant  (although  often 
requested  so  to  do)  hath  not  kept  the 
said  covenant  so  by  him  made  as  afore- 
said, but  hath  broken  the  same,  and 
to  keep  the  same  with  the  said  plain- 
tiff hath  hitherto  wholly  neglected  and 
refused,  and  still  doth  neglect  and  re- 
fuse, to  the  damage  of  the  said  plain- 
tiff   of    £ ,    and    therefi)re     he 

brings  his  suit,  etc.     2  Chit.  PI.  .")4G. 

B.     Berlaration  on  Warranty  of  Tlorse. 

(Title  and  commencement.)  For  that 
whereas  heretofore,  to-wit,  on,  etc.,  at, 
etc..  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  would  buy 
of  him,  the  said  defendant,  a  certain 
horse,  at  and  for  a  certain  price  or  sum 

of  money,  to-wit,  the  sum  of  • 

dollars,  to  be  therefore  paid  by  him, 
the  said  plaintiff,  he,  the  said  defend- 
ant, undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff, 
that  the  said  horse  then  was  >.ound. 
And  the  said  plaintiff  avers,  that  be, 
confiding  in  the  said  promise  and  under 
taking  of  the  said  defendant,  did  after 
wards,  towit,  on,  etc.,  aforosiijd,  at, 
etc.,  afnresaitl,  buy  the  paid  horse  of 
the  said  defendant,  and  then  .'ind  there 
paid    him    for   the   same,   the   said    sum 

of    doll.'irs;    nevi-rthejess,    the 

said  defendant  did  not  perform  or  re- 
gard his  said  promise  and  umlertaking. 
so  by  him  made  as  aforesaid,  but  de 
ceived  and  defrauded  the  said  plainliflf 
in  this,  to-wit,  that  the  said  horite,  at 
the  time  of  the  making  of  the  unld 
promise  and  undertaking  of  the  nnid 
ilefi  ndant,  was  not  «onnd.  but  on  the 
contrary  thereof,  wan  at  that  lime  un- 
sound, whereby  the  naid  horte  beonmo 
and  was  of  no  use  or  value  to  tho  naid 
[ilaintiff,  iind  he,  the  unid  plain!  iff.  Iiath 
iii'en  put  to  great  ohnrjieM  nnd  exjiensen 
of  his  moneys,  in  and  .Tl»out  the  f«»ed- 
ing.  keeping,  and  taking  rare  of  the 
Hnid  horse,  in  the  whole  nnmnnling  to 
a   large  nnm  of  money,  to-wit.  the  •nm 

of dollars,    to  wit,    at.     etc., 

aforenaid. 
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(Second  count.)  And  wlioroas  also, 
afterwards,  to-wit,  on,  etc.,  aforesjiid, 
at,  etc.,  aforesaid,  in  consideration  that 
the  said  plaintiff,  at  the  like  special 
instance  and  request  of  the  said  de- 
fendant, had  then  and  tliere  bought  of 
him,  the  said  defendant,  a  certain 
other  horse,  at  and  for  a  certain  otlier 
price,  or  sum  of  money  then  and  there 
apr<n^d  upon  l)etween  him,  the  said 
plaintitT,  and  the  said  defendant,  he, 
the  said  defendant,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  that  the  said  last  mentioned 
horse,  at  the  time  of  the  said  sale  there- 
of was  sound;  nevertheless,  the  said  de- 
fendant (as  in  the  first  counl),  in  this, 
to-wit,  that  the  said  last  mentioned 
horse,  at  the  time  of  the  said  sale 
thereof  was  not  sound,  whereby  the 
same  horse  then  and  there  became, 
etc.  (As  in  the  first  count,  and  add 
counts  for  horse-keep,  if  there  were 
any  contract  to  that  effect,  and  the 
money  counts.)  Burr.  App.  264,  §527; 
2  Chit.  PI.  279. 

C.     Declaration  for  False  Warranty  of 
Horse. 

For  that  whereas  the  said  plaintiff, 
heretofore,  to-wit,  on,  etc.,  at,  etc.,  at 
the  special  instance  and  request  of  the 
said  defendant,  bargained  with  the  said 
defendant  to  buy  of  him,  the  said  de- 
fendant, a  certain  horse,  at  and  for  a 
certain  price  or  sum  of  money,  to-wit, 
the  sum  of  two  hundred  dollars,  and 
the  said  defendant  by  then  and  there 
falsely  and  fraudulently  warranting  the 
said  horse  to  be  sound  and  quiet  in 
harness,  then  and  there  sold  the  said 
horse  to  the  said  plaintiff,  for  the  said 
sum  of  two  hundred  dollars,  then  and 
there  paid  by  the  said  plaintiff",  to  the 
said  defendant  for  the  same;  whereas 
in  truth,  and  in  fact,  the  said  horse 
was,  at  the  time  of  the  said  warranty 
and  sale  thereof,  unsteady,  restive  and 
ungovernable  in  harness,  and  hath,  from 
thence  hitherto,  so  remained  and  con- 
tinued; and  the  said  plaintiff  in  fact 
saith,  that  the  said  defendant  by 
means  of  the  premises  on  the  day  and 
year  aforesaid,  at,  etc.,  falsely  and 
fraudulently  deceived  him,  the  said 
plaintiff,  on  the  sale  of  the  said  horse 
as  aforesaid,  and  thereby  the  said  horse, 
afterwards,  to-wit,  on,  etc,  not  only 
became  of  no  use  or  value  to  the  said 
plaintiff,  but  also  then  and  there  great- 
ly kicked,  hurt,  injured  and  spoiled 
a"  certain  horse  of  him  the  said  plaintiff 


of  great  value,  to-wit,  of  the  value  of 
one  hundred  dollars,  and  thereby  also 
tlie  said  plaintiff  was  then  and  there 
put  to  great  exj)ense  of  his  moneys,  in 
the  whole  amounting  to  a  large  sum  of 
money,  to-wit,  the  sum  of  one  iiun- 
drod  dollars,  in  and  about  the  feeding, 
and  taking  care  of  and  selling  and  dis- 
posing of  the  said  horse,  to-wit,  at,  etc., 
aforesaid. 

And  whereas  also,  the  said  plaintiff 
heretofore,  to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.,  aforesaid,  bargained 
with  the  said  defendant  to  buy  of  liini 
the  said  defendant  a  certain  other  horse, 
and  the  said  defendant  by  then  and 
there  falsely  warranting  the  said  last 
mentioned  horse,  to  be  sound,  falsely 
and  fraudulently  induced  the  said  phiin- 
tiff  then  and  there  to  buy,  and  the  said 
plaintiff  did  then  and  there  buy  of 
him,  the  said  defendant,  the  said  last 
mentioned  horse  for  a  certain  other 
large  sum  of  money,  to-wit,  the  sum 
of  two  hundred  dollars,  whereas  in 
truth  and  fact,  the  said  last  mentioned 
horse  at  the  time  of  the  said  last  men- 
tioned warranty  and  sale  was  not  sound, 
but  then  was,  and  thenee  hitherto  hath 
been,  and  still  is,  unsound,  and  of  no 
use  or  value  to  the  said  plaintiff,  to- 
wit,  at,  etc.,  aforesaid.  And  so  the 
said  plaintiff  saith,  that  the  said  de- 
fendant falsely  and  fraudulently  de- 
ceived him,  the  said  plaintiff  on  the  sale 
ol!  the  said  last  mentioned  horse  as 
aforesaid,  to-wit,  at.  etc.,  aforesaid. 
(Conclusion  in  usual  form.)  Burr.  App. 
312,  §581;  2  Chit.  PI.  680. 

n.    Complaints. 

A.     Complaint    on    Covenant    Afjain.tt 
Inciimhrances  on  Real  Property. 

I.     That    on    the    day    of 

the   defendant    (an( 


M.,  his  wife),  for  a  valuable  considera- 
tion, by  deed,  conveyed  to  the  plain- 
tiff in  fee  simple,  a  farm  in  the  town 

of    ,    county    of    •    (or 

otherwise  briefly  designate  the  property, 
and  the  estate  therein  conveyed). 

II.  That  said  deed  contained  a 
covenant  on  the  part  of  the  defendant, 
of  which  the  following  is  a  copy:  (copy 
of  covenant,  or,  whereby  he  covenanted, 
etc.,  stating  its  substance,  as  in  IT, 
B,  to  the  t). 

III.  That  at  the  time  of  the  niak 
ing  and  delivery  of  said  deed  the  prem- 
ises were  not  free  from  all  incumbrance, 
but   *   on   the  contrary  were  subject  to 
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the   (inchoate)   right  of  dower  of  one 
M.  X.,  wife   (or  widow)   of  one  O.  N, 
the  former  owner  of  the  premises. 
TV.      And    for   a    further   breach   the 

plaintiff  alleges,   that   on   the  

day  of  ,  18 ,  one  O.  P.  re- 
covered  a  judgment    in    the    

court,  at  ,  against  the  defend- 


ant,  for  the   sum    of 


dollars, 


which   judgment   was,   on   the 

day    of   ,    18 ,    docketed    in 

said  county  of  (the  place  where  the 
premises  are  situated),  and  which  judg- 
ment, at  the  time  of  the  execution  and 
delivery  of  the  deed,  remained  unpaid 
and  unsatisfied  of  record. 

V.  And  for  a  further  breach,  the 
plaintiff  alleges,  that  at  the  time  of 
the  execution  and  delivery  of  said  deed 
the  premises  were  subject  to  a  tax 
theretofore  duly  assessed,  charged,  and 
levied   upon    the    said    premises   by   the 

said   city   of  ,  and   the  officers 

thereof,  of  the  sum  of  dol- 
lars, and  which  tax  was  then  remain- 
ing due  and  unpaid,  and  was  at  tlie 
time  of  the  delivery  of  said  deed  a 
lien  and  incumbrance  by  law  upon  the 
said  premises. 

VI.  That  by  reason  thereof  this 
plaintiff  was   obliged   to   pay,  and   did, 

on     the     day     of     , 

18 ,  pay  the  sum  of  dol- 
lars in  extinguishing  the  right  of  dower 
(or,  the  lien  of  tlie  judgment,  or,  the 
tax,  or  all  of  them)  aforesaid.  1  Abb. 
Forms  340. 

B.  Complaint  on  Covenant,  Convey- 
ance To  Be  Subject  to  Specified 
Incumbrance. 

I.      (As   in   preceding  form.) 

IT.  That  by  said  deed  the  premises 
conveyed  were  described  as  being  sub 
ject,  nevertheless,  to  the  i)aynieiit  of 
a  certain  mortgage  (or  other  incum- 
brance, describing  it  by  date,  name  of 
parties,  amount,  and  the  filace  of  rer- 
ord,  as  in  the  deed),  and  no  other 
grants,  titles,  charges,  estates,  judg- 
ments, taxes,  assessments,  or  incum- 
brances were  mentinnc<l  or  speeified  in 
said  deed,  as  existing  upon,  or  affect 
ing,  or  incumbering  said  premises  or 
the   title   fliereto. 

III.  That  said  deed  contained  a  cov- 
enant on  the  part  of  tlie  defendant,  by 
which  he,  for  liimself,  his  heirH,  ex- 
ecutors, and  adminiHtrafors,  covennnted 
and  agreed  to  and  with  the  plaintiff, 
his  lieirs  and  assignx,  that  the  »nid 
premises    then    were    free,     clear,     di»-  i 


charged,  and  nnincumbered  of  and  from 
all  other  and  former  grants,  titles, 
charges,  estates,  judgments,'  taxes,  as- 
sessments, and  incumbrances  of  what 
nature  or  kind  soever,  t  except  as 
above;  meaning,  except  tlie  mortgage 
aforementioned  (or  set  forth  a  copy  of 
the  covenant,  as  in   preceding  form). 

TV.  That  at  the  time  of  the  making 
and  delivery  of  the  said  deed,  the  prem- 
ises were  not  free  from  all  incum- 
brances other  than  the  mortgage  there- 
in excepted,  but  (continue  as  in  pre- 
ceding form,  from  the  •).  1  Abb.  Forms 
342. 

C.     Complaint  on  a  Covenatit  for  Quiet 
Enjoyment. 


That    on 
.    IS — 


the 


day    of 


the  defendant  (and 
M..  his  wife),  for  a  valuable  considera- 
tion, by  deed,  conveyed  to  the  jdain- 
tiff  in   fee  simple,  a   farm   in   tlie  town 

of    ,    county    of (or 

otherwise  briefly  designate  the  proper- 
ty and  the  estate  therein  conveyed). 

IT.  That  said  deed  contained  a  cov- 
enant on  the  part  of  the  defendant, 
of  which  the  following  is  a  copy:  (copi 
of  covenant,  or,  whereby  he  covenanted, 
etc.,  stating  its  substances  as  in  tho 
preceding  form,  to  the   t). 

TIT.  That  the  plaintiff  has  not  been 
permitted  peacealily  to  occupy  and  en- 
joy said  premises,  or  to  receive  tho 
rents    and    profits    thereof;    but    on    tho 

contrary,     on     the     day     of 

.    18 ,    one    M.    N.,    who   at 


the  time  of  making  said  deed,  and 
continually  from  tlience,  until  the  timo 
of  the  eviction  hereinafter  mentioned, 
w.'is  llie  lawful  owner  (or,  lawfully  en- 
titled to  jiossession)  of  aaid  premises, 
entered  into  the  same,  and  ejeeted  ami 
removed  the  [)laintiff  by  due  nroeen* 
of  law,  from  the  jtoHsession  ana  occu- 
pation of  the  same  (or  if  only  n  part, 
designate  what  part),  witli  the  nppiir 
tenances,  and  has  ever  since  kepi  him 
out  of  the  name. 

IV.  That  by  rention  thereof  the 
plaintiff  has  not  only  lo»t  ««id  (part 
of   the)    premises,   but   nUo    the   fuun   of 

dollars,   by    him    laid   out    and 

expended  in  and  ui>on  the  xnid  prom 
ises  in  repairing  and  improving  th«« 
same,  and  has  aluo  been  obliged  to  pay 

the   Hum   of  dolliirs  cowfn  and 

rhnrgen  snotAitied  by  the  Mid  M.  N. 
in    proorcufing    h\n    iietlon    for    the    re 

covery  thereof,  and  the  sum  of ■ — 
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iloUars,  for  his  own  costs,  charges,  and 
couiisolfo'vs  in  defending  said  action.  1 
Abb.  Forms  342. 

D.     Complaint  on   Covenant   of  Seisin 
or  of  Power  To  Convey. 


M.. 


That    on 

,    18 — 

his    -wife). 


the  - 
-,  the 
for   a 


day    of 

defendant    (and 
valuable    consid- 


eration, by  deed,  conveyed  to  the  j>lain- 
tiff  in  fee  simple,  a  farm  in  the  town 

of   ,    county   of    (or 

otlierwise  briefly  designate  the  property 
and   the  estate  therein,  conveyed). 

TI.  That  said  deed  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy:  (copy 
of  covenant,  or,  whereby  he  covenanted, 
etc.,  stating  its  substance.     Bee  II,  B). 

TIT.  That  at  the  time  of  the  execu- 
tion and  delivery  of  said  deed,  the 
defendant  was  not  the  true,  lawful,  and 
rightful  owner,  etc.  (negativing  the 
words  of  the  covenant). 

IV.  And  for  a  further  breach  of  the 
said  covenant,  the  plaintiff  alleges  that 
at  said  time  the  defendant  had  not  in 
himself  good  right,  full  power,  etc., 
negativing  the  words  of  the  covenant), 
whereby  plaintiff  has  sustained  damage 
dollars.     1  Abb.  Forms  343. 


E.     Complaint  on  Covenant 
ranty  of  Title. 

I.     That    on    the    

,   18 ,  the 

wife),    for   a 


of    War- 


day    of 

defendant  (and 
M.,  his  wife),  for  a  valuable  consid- 
eration, by  deed,  conveyed  to  the  plain- 
tiff in  fee  simple,  a  farm  in  the  town 

of    ,    county    of    (or 

otherwise  briefly  designate  the  property 
and   the  estate  therein,  conveyed). 

II.  That  said  deed  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy:  (copy 
of  covenant  of  warranty,  or  allege  its 
substance.     See  II,  B). 

ITT.  That  the  plaintiff  afterwards 
lawfully  entered  upon  the  premises,  and 
became    seized    thereof   accordingly. 

IV.  That  the  defendant  has  not 
warranted  and  defended  the  premises 
to  the  plaintiff;  but,  on  the  contrary,  on 

the   day   of  ,   18 , 

one  M.  X.,  who  at  the  time  of  making 
said  deed  had,  and  ever  since  until  the 
last-mentioned  day,  continued  to  have 
lawful  right  to  the  premises  by  an 
elder  and  better  title,  lawfully  entered 
the  premises,  and  ousted  the  plaintiff' 
thereof,    and    still    lawfully    holds    him 


out  of  the  same,  to  his  damage • 

dollars. 

(Or,  where  the  eviction  was  by  recov- 
ery at  law.)  1\'.  Tliat  the  defendant 
has  not  warranted  and  defended  tiio 
premises  to  tlie  plaintiff;  but,  on  tlio 
contrary,  one  M.  N.,  lawfully  claiming 
the  same  premises  by  an  elder  and  bet- 
ter   title,    afterwards,     in     an     action 

brought  by  him  in   the court, 

held  at  ,  in  which  said   M.   N. 

was  ])lain1iff,  and  this  plaintitf  was  de- 
fendant (and  of  which  action  due  no- 
tice   was   given   to    the    said   defendant 

in    this    action),    did,    on    the 

day  of  ,  18 ,  recover  .judg- 
ment, which  was  duly  given  by  said 
court  against  this  [ilaintirt'  for  his  seizin 
and    possession    of    the     premises,     and 

afterwards  and  on  the  day  of 

,   18 (by  virtue  of   a  writ 

of  execution  duly  issued  thereon),  law- 
fully entered  the  ])remises  and  ousted 
the  plaintiff  thereof,  and  still  lawfully 
holds  out  of  the  same,  to  his  damage 
dollars.    1  Abb.  Forms  344. 

F.     Complaint  on  Covenant  of  Warran- 
ty  for   Deficiency  in    Quantity. 

J.     That    on    the    day    o* 


18- 


the    defendant    (and 


M.,  his  wife),  for  a  valuable  considera- 
tion, by  deed  conveyed  to  the  plaintiff" 
(in  fee  simple),  a  farm  in  the  town  of 

,    county   of   ,   in    said 

deed  bounded  and  described  as  fol- 
lows:    (copy    description). 

IT.  That  said  deed  contained  a  cov- 
enant on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy:  (copy 
of  covenant,  or,  whereby  he  covenanted, 
etc.,  stating  its  substance.     See  II,  B). 

III.  That  the  said  farm  contained 
only  sixty  acres  of  land,  instead  of 
ninety  acres,  as  described  and  war- 
ranted  in   said   deed,   to  the   plaintiff's 

damage dollars.    1  Abb.  Forms 

345. 

G.  Complaint  on  Warranty  of  Sound- 
ness of  Horse. 

the    day    of 

■.  at  ,  the   de- 


That    on 
18 


fendant,  offering  to  sell  to  the  plain- 
tiff a  certain  horse,  warranted  (and 
fraudulently  represented)  said  horse  to 
be  sound,  kind,  and  true,  and  gentl« 
and  quiet  in  harness. 

II.  That  the  plaintiff,  relying  upon 
said  warranty  and  representations,  then 
and    there    purchased    said    horse,     and 
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paid  to  the  defendant  therefor  the  sum 

of  dollars. 

III.  That  at  the  time  of  said  war- 
ranty and  sale  the  said  horse  was  un- 
sound, unkind,  and  untrue,  and  restive 
and  ungovernable  in  harness,  and  had 
an  infectious  disease,  and  was  utterly 
worthless   (or,  and  was  worth 


dollars  less  than  the  defendant  repre- 
sented and  warranted),  and  was  known 
by  the  defendant  so  to  be;  and  that 
said  horse  still  so  remains. 

(Allege  special  damage,  if  any,  e.  g., 
as    follows) : 

rv^.  That  thereafter  said  horse  in- 
fected w^ith  said  disease  three  other 
horses  of  the  plaintiff,  of  the  value  ot 

dollars,  by  reason  whereof  one 

of  said  horses  died,  and  the  others 
w^ere  rendered  worthless;  and  the  plain- 
tiff was  put  to  great  expense  in  the 
care  of  said  horses  and  in  attempting 
their  cure. 

Or,  thus,  IV.  That  the  plaintiff  rely- 
ing upon  the  said  warranty  of  the  said 
defendant,  afterwards  attempted  to  use 
the  said  horse  in  harness,  and  the  said 
horse  being  unsteady,  restive  and  un- 
governable in  harness,  without  the  fault 
of  the  plaintiff,  ran  away,  greatly  in- 
juring and  breaking  the  plaindfT's 
wagon,  and  greatly  injuring  and  bruis- 
ing the  plaintiff,  whereby  the  plaintiff 
became  sick,  sore,  and  lame,  and  was 
hindered  from  attending  to  his  work, 
as  a  mason,  and  was  jtut  to  great  ex- 
pense in  repairing  his  wagon  and  har 
ness,  and  in   recovoring  from   his  hurt.s. 

V.  That  by  reason  of  the  f>rrmisrs 
this  plaintiff  was  injured  and  misled,  to 

his    damage   dollars.      1    Abb. 

Forms  384. 

H.     Complaint    on    lldrranti/   of    Gen- 
uineness  of  Note  Sold. 

I.      That    on     tho    day    <>f 

18 .  at   .   the   de- 


fendant offering  to  pass  to  the  plain 
tiff,  for  a  valuable  consideration,  a 
promissory    note     (describing    it,    /•.    fj., 

thus),  for  thn  sum   of dollars, 

made  by  ono  M.  X.,  |)ayablo  to  his 
own  order,  and  indorsed  by  him,  whifli 

note    bore    date    the    day    of 

,      18 ,     and      wnn     payahlo 

days  from  date  (or,  a  proiniH- 

Bory  note,  of  which  the  following  i»  n 
copy:  copy  of  the  note),  then  and 
there  warranted  (and  fraudulently  rep 
resented),  tlin  said  note  to  have  been 
in  truth  made  by  the  said  M.  N. 

II.     That  the  plaintiff,  relying  upon 

80 


said  warranty,  purchased  said  note  of 
the  defendant,  and  paid  him  therefor 
the  sum  of dollars. 

III.  That  in  truth  said  note  was 
not  made  by  said  M.  X.,  but  his  name 
was  forged   thereto. 

IV.  That  by  reason  of  the  premises 
the    plaintiff    was    injured    and    misled, 

to  his  damage  ■ dollars.    1  Abb 

Forms   3S6. 

I.  Complaint  on  Warranty  of  Amount 
Due    on    Judgment    A.^si(ft>cd. 

I.      That     on     the     day     of 

■ ■.   18 ,  the  defendant,  for  a 

valuable  consideration,  duly  assigned  by 
writing,  under  his  hand  (and  seal)  to 
this  plaintiff  a  judgment  which  he  had, 

on     the     day     of     , 

18 ,  recovered  in  the  supreme  court, 

county  of (or,  in  the 


court),  for  the  sum  of 


dollars, 


in  a  certain  action  wherein  .V.  B.,  de- 
fendant above-named,  was  the  plaintiff, 
and  one  M.  N.  was  defendant. 

If.  That  said  assignment  contained  a 
covenant  on  the  part  of  the  defendant, 
of  which  the  following  is  a  copy:  (copy 
of  tiio  covenant),  (or,  that  "the  de- 
fendant did  therein  and  thereby  war- 
rant that  there  was  due  uj)on  said  judg- 
ment, from  said  M.  N.,  the  said  sum 
of dollars,  with  interest  there- 
on  from  the  dav  of  , 

18 ). 

III.  That  in  truth,  at  the  time  of 
aid  assignment,  said  judgment  had  been 

I>aid  in  full  (or,  in  i)art)  (o  the  de- 
frndant,  and   no  part  thereof   (or,  only 

the    sum    of dollars)    was   or 

now   is  due   tliereon. 

IV.  That  by  means  of  the  premineii 
this    iilaiiitilT    was    injured    and    mi><Ied, 

to  his  dairiage  dollnrN.     I  Abb. 

Forms  3f>3. 

.r.  Complaint  for  Breach  of  Con t met 
on  It'drrnntf/  of  Title  of  Chat- 
tels   Snhl. 

J.      That     on     the    day     of 

,  ix ,  at  ,  the  de- 
fendant offering  to  hcII  Io  the  plninlifT 

for dnlhtrs,  to  be  p.nid  to  him 

by  thin  plaintiff,  a  certain  pianoforte, 
warranted  (and  fraudulently  repre 
senfecl)  Hai«l  jtiannforte  to  be  tho  pr"p 
erfy   of  the   defendnnl. 

I'l.  That  the  plainlifT,  relying  on  »«id 
warranty  (and  repreHentnlioiiKi.  ]>\\r- 
rluiMed  the  jiame  fmm  defendant,  and 
pairl    him    therefor -   dollar" 

III.  That  in  truth  ".lid  pinti"f'<rfn 
was    then     not     iIk-     priiperty    of    d«  frnd- 
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ant,  but  bolongotl  to  one  M.  N.,  all 
whii'li  dofoiulaiit  then  know. 

IV.  That  tlioroaltor  the  said  M.  N. 
sued  the  plaintilT  to  recover  possession 
of  the  same;  and  that  the  jilainlift'  gave 
the  defendant  due  and  timely  notice 
of  the  commencement  of  said  action, 
and  required  him  to  defend  the  same, 
or  judgment  would  be  sulTored  by  fail- 
ure to  answer;  but  the  defendant 
neglected  to  defend  said  action,  and 
such  proceedings  were  afterwards  had 
therein  as  that  the  said  M.  N.  recov- 
ered, by  legal  process,  possession  of  said 
pianoforte    from     the     plaintiff,     with 

dollars  costs. 

v.  That  by  reason  of  the  premises 
this  plaintiff  was  misled  to  his  damage 

dollars.     1  Abb.  Forms  394. 

m.    Answers. 

A.  Answer   Breach    of    Warranty     in 

Sale. 

I.  That  the  goods  therein  men- 
tioned were  warranted  by  the  plaintiff 
to   be    (genuine   chinaware). 

II.  That  they  were  not  (genuine 
chinaware). 

III.  That,  therefore,  the  defendant, 

on  the day  of ,  18 , 

and  as  soon  as  he  discovered  the  de- 
fect, returned  the  same  to  the  plain- 
tiff (or,  duly  tendered  the  same  back 
to  the  plaintiff,  and  has  ever  since  been, 
and  still  is,  willing  to  return  them).  2 
Abb.  Forms  106. 

B.  Ansicer,   Denial   of    Warranty. 
That  he  did  not  promise  or  represent 

to  the  plaintiflf  that  any  sum  whatever 
■was  due  upon  said  note  (or,  that  said 
horse  was  sound,  or  kind,  or  true,  or 
gentle,  or  quiet  in  harness),  as  alleged 
(but  that  the  plaintiff  purchased  said 
,  with  notice  (here  state  de- 
fect, if  any),  and  not  relying  on  anV 
representations  of  the  defendant).  2 
Abb.   F^rms   107. 

C.  Answer,  Denial  of  Breach. 

That  at  the  time  of  the  sale  men- 
tioned in  the  complaint,  said  horse  was 
sound,  etc.  (pursuing  terms  of  war- 
ranty).    2   Abb.   Forms   108. 

D.  Denial  of  lifpresentations. 

That  he  did  not  make  any  of  the  rep- 
resentations allegpd.     2  Abb.  Forms  115. 
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A.      Drrlnratiot'H,    1266 


1.  \olmlary,  1266 

2.  Vt  rinissive,  1267 

H.     Writ  of  Inquiry,  1268 
C".     Judfjment  K&cord,  1268 
0.     Krrrntion,  1268 

II.  Proceedings  in  Equity,  1268 

A.  Bill  To  Restrain,  1268 

B.  Decree  Awarding  Injunction,  liJTO 

C.  Decree  Staying  Waste  hy  Tenants 

in  Common,  1270 

III.  Code  Proceedings,  1270 

A.  Complaints,  1270 

1.  By  Heirs  Against  Doweress,  1270 

2.  By  Lessor  for  Damage,  1270 

3.  By  Devisee  for  Damage,  1271 

4.  For    Forfeiture     and     Eviction, 

1271 

B.  Denial  of  Waste,  1271 

CROSS-REFERENCES: 
Ejectment  : 

Petition  for  Order  To  Stay  Waste. 
Injunctions: 

Injunction   Against   Waste   or   Alien- 
ation; 
Injunction  Against  Waste  by  Plough- 
ing or  by  Cutting  Timber; 
Injunction  Against  Waste  in  Respect 

of  House  or  Ornamental  Trees; 
Injunction    Against     Removing     Fix- 
tures. 
Judgments  and  Decrees,  Enforcement 
OF: 

Complaint  by  Purchaser  at  Sheriff's 
Sale   for  Waste  Committed  Before 
Conveyance. 
Landlord  and  Tenant: 

Complaint   by   Lessor  Against  Lessee 
for  Injunction   and  Damages. 

I.     Proceedings  at  Law. 

A.     Declarations. 

1.     Declaration     in     Waste,     Vohm- 
tary. 
Supreme    court.     of  

term,    in    the  year,   etc.      (City  and) 

county  (of  ),  ss.: 

A.  B.  was  summoned  to  answer  C.  D. 
of  a  plea  wherefore  he  has  committed 
waste  (here  pursue  the  description  In 
the  writ),  and  hereupon  the  said  0.  D., 
by  E.  F.,  his  attorney,  complains  for 
that  whereas  the  said  A.  B.  before  and 
at  the  time  of  the  committing  the 
grievances  next  hereinafter  mentioned, 
held  and  enjoyed  the  said  above  men- 
tioned dwelling  house,  farm  and  gar- 
den, with  the  appurtenances,  as  tenant 
thereof    to    him    the   said   C.   D.,   under 
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and  by  virtue  of  a  certain  demise  (or 
other  instrument)  to  him  the  said  A. 
B.,  thereof  made  by  the  said  C.  D,  (he 
the  said  C.  D.  being  then  and  yet  seised 
m  fee  thereof),  and  which  said  estate 
of  the  said  A.  B.,  by  virtue  of  the 
said  demise,  was  for  the  term  of  (state 
the  time).  Yet  the  said  A.  B.,  con- 
triving and  wrongfully  and  un.iusth' 
intending  to  injure,  prejudice  and  ag- 
grieve him  the  said  C.  D.,  in  his  rever- 
sionary interest  and  estate  in  and  to 
the  said  dwelling  house,  farm  and  gar- 
den, with  the  appurtenances,  while  the 
same  were  in  the  possession  of  the  said 
A.  B.  as  tenant  thereof  to  the  said  C. 
D..  under  and  by  virtue  of  the  said 
demise  to  the  said  A.  B.,  as  hereinbe- 
fore mentioned,  to-wit,  on,  etc.,  and  on 
divers  other  days  and  times  between 
that  day  and  the  commencement  of 
this  suit,  at,  etc.,  felled,  etc.,  divers 
trees,  to-wit.  one  hundred  beech  trees, 
one  hundred  maple  trees,  etc..  of  great 
value,  to-wit,  of  the  value  of  one  thou- 
sand dollars,  standing,  growing  and  be- 
ing upon  tlie  said  farm,  and  took  ami 
carried  away  the  same  and  convcrto'l 
and  disposed  thereof  to  his  own  use. 
(Other  acts  of  waste  may  be  averred, 
such  as  removing  manure,  or  over-crnp- 
ping,  etc.)  By  means  of  which  said 
several  grievances,  the  said  C.  D.  was 
and  is  greatly  injured  in  his  said  rever- 
sionary estate  and  interest  in  the  said 
described  j)rtMnises,  wifli  tho  a|)purte- 
nances,  and  hath  sustained  damage  to 
tlie  amount  of  two  thousand  dollars, 
and  therefore  lie  brings  suit,  oic. 

E.  F..  atty.  for  plff. 

Burr.    App.    568,    §11(10. 

2.     Declaration    in     Waste,    Perviin- 
Hivr. 

For  that  whereas  heretofore,  to-wit, 
on,  etc.  (day  of  letting,  or  about  it), 
at,  etc.  (venup),  in  considoration  that 
the  said  plaintiff,  at  the  special  insfanco 
and  reqiiost  of  the  saiil  dcfcnflant, 
would  demise  and  let  to  the  said  de- 
fendant a  certain  messuage,  garden  and 
jiremiscH,  with  the  ap[>urtenances,  sit- 
uate in  the  county  of ,  to  hold 

the  same  to  the  naid  defendant,  as  ton- 
ant  thereof  to  thf  said  plaintiff,  towit, 

from  the  day  of then 

next,  for  one  whole  year,  and  no  from 
year  to  year,  so  long  a**  llw  naid  plain 
tiff  and  defendant  should  reKpectively 
please,  he'  the  said  <li'fendaiit  under- 
took, and  then  and  Ihrrr  faithfully 
promised   the   said    plaintifl  that   he   in* 


said  defendant  would,  during  the  con- 
tinuance of  the  said  tenancy,  keep  the 
said  messuage,  garden  and  promises, 
with  the  appurtenances,  in  good  and 
tenantable  repair,  order  and  condition. 
And  the  said  plaintiflf  avers  that  ho, 
confiding  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  after- 
wards, to-wit,  on  the  day  and  year  first 
aforesaid,  at,  etc.  (venue),  aforesaid,* 
did  demise  and  let  the  said  messuage, 
garden  and  premises,  with  the  appur- 
tenances, to  the  said  defendant,  for  the 
time  and  upon  the  terms  aforesaid, 
and  that  the  said  defendant  was,  and 
continued  tenant  to  the  said  plaintiff 
of  the  said  messuage,  garden  and  prem- 
ises with  the  appurtenances,  under  and 
by  virtue  of  the  said  tenancy,  for  a 
long  space  of  time,  to-wit,  from  the 
time  of  making  his  promise  and  under- 
taking aforesaid,  until  and  upon  the 
day  of,  etc.     Xeverthoiess  the 


said   defendant,   not    regarding    his   said 
promise    and    un<lortakiiig,    but    contriv- 
ing   and    intending    to    deceive    and    do- 
fraud    the   said    plaintiff   in    this    behalf, 
did    not    nor    would,    after    the    making 
of    his    promise    and    undertaking,    and 
during  the  continuance  of  tlie  said  ten 
ancy,   keep   the    said    messuage,    garden 
and   premises,   with    tlie   appurtenances, 
in    good    and    tenantable    repair,    order 
and    condition,    according    to     his    naid 
promise    and    undertaking;    but    on    tho 
contrary    theretif,    ho    the    »aid    defend 
ant,  after  the  making  of  Iuh  said  prom- 
ise   and    undertaking,    and    during    th« 
continuance  of  his  said  tennncy,  to-wit, 
on    the   day   and   year   first    above    men 
tinned,  and  from  thence  until  and  iipolj 
the  said,  etc.,  wrongfully  nii<l   unjustly 
siifTered    ami    permitted    the    said    mes- 
suage,   gnr<ien    and    pri-miNos,    with    tho 
apjuirfeiiancos,   to  bo  and   continue,  and 
the  same  were,   for  and   during  all   that 
time,     ruinous,     ])rostrnte,     foul    nml     in 
ba>l  and  untenantable  repair,  order  and 
condition,   for   want   of  good   and   need 
ful    and    nereswiry    repairing,    rlean-'ing 
and     nniwiding    thereof.        And      after 
wards,  to- wit,  on  the  day  and  year  l.int 
aforesaid,  he  tho  trnid  defen<lnnt   wrong 
fully    and    unjustly    yielded    ami    deliv 
ered    up    to    the    naid    plninlifT    the    said 
premises    HO    ruinoij<i,    proslrnlr.    bro\.n 
down,    foul    and    in    had    and    nnlen.Tnt 
able    ordei,     repair     and     rondition    ai» 
nforesnid.  contrary   to  hi"   "aid   proini^o 
and       undertaking.       towif,      lit.      etc. 
(venue),   aforcunid.     2   Chit.   I'l.   311. 
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U.      l\  lit   <>/■   Jiuinirii   ill    iVastf. 
The  people  of  the  state  of  Now  York, 
to    the    shorilT    of     the     (city     and) 

county  of  ,  greetinf^: 

"Whereas  A.  B.,  lately  in  our  supreme 
court  of  .iutlioature,  before  our  .iustices 
thereof,  impleaded  O.  D.  of  a  plea 
wherefore,  etc.  (here  insert  the  dec- 
laration), to  his  damage  dol- 
lars, as  he  said:  And  such  proceedings 
were  thereupon  had  in  our  said  supreme 
court,  before  our  said  justices,  that 
the  said  plaintiff  ought  to  recover  his 
damages  by  occasion  of  the  promises. 
But  because  it  is  unknown  to  our  said 
supreme  court,  before  our  said  justices, 
what  damages  the  said  plaintiff  hath 
sustained  by  reason  of  the  promises: 
Therefore  we  command  you  that  you 
go  to  the  place  wasted  as  aforesaid, 
in  the  said  declaration  described,  and 
there,  by  the  oath  of  twelve  good  and 
lawful  men  of  your  county,  you  dili- 
gently inquire  of  the  waste  done  as 
aforesaid,  and  of  tho  damages  occa- 
sioned thereby;  and  that  the  inquisi- 
tion which  you  shall  thereupon  take 
you  send  to  our  said  court,  before  our 
justices  thereof,  at,  etc.,  on,  etc.  (the 
return  day),  under  your  seal,  and  the 
seals  of  those  by  whose  oath  you  shall 
take  that  inquisition,  together  with 
this  writ.  Witness,  etc.  (teste  and  sig- 
nature in  the  usual  form).  Burr.  App. 
590,   §1162. 

C.     Judgment  Record  in  Waste. 

(The  record  is  made  up  in  the  same 
manner  as  in  ordinary  actions,  with 
placita,  pleadings  and  the  usual  entries 
to  judgment,  which,  if  rendered  for  the 
plaintiff,  is  entered  as  follows) : 

Therefore  it  is  considered  that  the 
said  plaintiff  do  recover  against  the 
eaid  defendant  treble  the  amount  of 
the  damages  aforesaid,  by  the  jurors 
aforesaid  in  form  aforesaid  found,  such 

treble   amount   being   dollars; 

and  also  dollars,  for  his  costs 

and  charges  by  him  about  his  suit  in 
this  behalf  expended,  by  the  court  now 
here  adjudged,  of  increase  to  the  said 
plaintiff,  and  with  his  assent;  which 
.«aid  damages,  costs  and  charges,  in  the 
whole  amount  to  dollars.     And 


it  is  further  considered  that  the  said 
plaintiff  do  recover  against  the  said 
defendant  the  premises  aforesaid  in  the 

declaration    aforesaid    mentioned,     with.       ^„   —  ,    —   -i-^ 

the    appurtenances,    and    that    the    said  !  nances,  unto  the  said  C.  D.,  his  exeeu 


plaint  ill'    have    execution     thereof,    etc. 
Burr.   App.   r)32,   glor.ti. 

D.     Exrcntion    in    Waste. 
The    podplo,    etc.,    to    the    sheriff,    etc., 

greeting: 

"Whereas,  by  the  judgment  and  con- 
sideration of  our  suproiuc  court  of  judi- 
cature, before  our  justices  thereof,  at, 
etc.,  it  was  adjndgod  that  A.  B.  re- 
cover, etc.  (here  state  the  judgment 
as  in  preceding  form).  "Whereof  the 
said  C.  IX  is  convicted,  as  appears  to 
us  of  record:  and  although  judgment 
be  thereof  given,  j'et  execution  there- 
of remaineth  to  be  done.  Now,  there- 
fore, we  command  you  that  of  the 
goods  and  chattels  of  the  said  C,  D. 
in  your  county,  you  cause  to  be  made 
the"  damages  aforesaid  in  form  afore- 
said adjudged.  And  if  sufTicio7it  goods, 
etc.  (as  in  an  ordinary  fi.  fa.;  or  let  the 
writ  be  framed  like  an  ordinary  ca.  sa. 
if  necessary;  and  if  possession  of  the 
place  wasted  is  to  be  given,  add  as 
follows) :  And  we  further  command 
you  that,  without  delay,  you  deliver 
to  the  said  A.  B.  possession  of  the 
said  premises  so  recovered  as  afore- 
said, with  the  appurtenances;  and  in 
what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  our  just- 
ices of  our  supreme  court  of  judica- 
ture, at,  etc.,  on,  etc.  (the  return). 
And  have  you  then  there  this  writ. 

"Witness,  etc.  (teste  in  the  usual 
form). 

,  ,  clerks. 

E.  F.,  attorney. 

Burr.   App.   520,   §1041. 

II.     Proceedings  in  Equity. 

A.     Bill  To  Eeslrain  Waste. 

Your  orator  A.  B.,  of,  etc.  That 
your  orator  before  and  at  the  time  of 
making  the  indenture  hereinafter  men- 
tioned was  seized  in  his  demesne  as 
of  fee,  of  and  in  certain  tenements, 
with  the  appurtenances,  situate  at  L., 
in  the  county  of  N.,  hereinafter  par- 
ticularly described;  and  being  so  seized, 
by    a    certain    indenture    bearing    dato 

the   day   of   ,   in   the 

year  ,  and  made  between  your 

"orator  of  the  one  part,  and  G.  D.,  of, 
etc.  (the  defendant  hereinafter  named) 
of  the  other  part,  your  orator  did  de- 
mise, lease,  set,  and  to  farm  let,  unto 
the  said  C.  D.,  his  executors,  adminis- 
trators  and    assigns,    all,   etc. 

To  hold   the  same,  with  the  appurte- 
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•  tors,    administrators    and    assigns,   from 

the  day  of ,  then  last 

past,    for    the    term    of   years 

thence  next  ensuing,  at  the  yearly  rent 

of   $■ ;    and   the   said'  C.   "D.   did 

thereby  for  himself,  his  executors,  ad- 
ministrators and  assigns,  covenant, 
promise  and  agreo  with  your  orator, 
his  heirs  and  assigns,  that  he  the  said 
C.  D.,  his  executors,  administrators  or 
assigns,  would  during  the  said  term 
keep  the  said  premises  in  good  repair, 
and  manage  and  cultivate  said  farm 
and  lands  in  a  proper  husbandlike  man- 
ner, according  to  the  custom  of  the 
country  as  by  the  said  indenture  of 
lease,  reference  being  thereunto  had, 
will  more  fully  appear.  And  your  ora- 
tor further  showeth  unto  your  honors 
that  the  said  C.  D.,  under  and  by  vir- 
tue of  the  said  indenture,  entered  upon 
the  said  demised  premises,  with  the  ap- 
purtenances, and  became,  and  was,  pos- 
sessed thereof  for  the  said  term,  so 
to  him  granted  thereof  by  your  orator 
as  aforesaid.  And  your  orator  further 
showeth  unto  your  honors  that  at  the 
time  the  said  C  D.  entered  upon  the 
said  premises,  the  same  were  in  good 
repair  and  condition,  and  your  orator 
hoped  the  said  C.  D.  would  so  have  kept 
the  same,  and  have  cultivated  the  said 
lands  in  a  proper  and  husbandlike  man- 
ner, according  to  the  custom  of  the 
country,  and  that  such  part  of  the  said 
premises  as  consisted  of  ancient 
meadow  or  pasture  ground  would  have 
remained  so,  and  not  have  been 
ploughed  up,  and  converted  into  till- 
age; and  that  no  waste  would  have 
been  committed  on  the  said  premises. 
T^ut  now  so  it  is,  may  it  ple.ise  your 
honors,  the  said  f!.  D.,  combining,  etr., 
pretends  that  the  said  prcinises  now 
are  in  as  good  repair  as  when  he  en- 
tered in  or  to  the  same,  and  that  ho 
has  cultivated  the  said  farm  and  !:in<ls 
in  a  proper  and  husbandlike  manner, 
and  that  no  waste  has  been  committed 
by   him   thereon. 

Wliereas  your  orator  charges  tliat  the 
said  premises  and  the  buildings,  out- 
houses, gates,  stiles,  rails  and  fences 
were  in  a  good  and  pfrfect  state  and 
condition  wlien  the  said  C.  D.  entered 
upon  the  said  premises,  but  now  are 
very  ruinous  and  bad,  and  the  land 
very  much  deteriorated,  from  the  wil- 
ful mismanagement  and  improper  culti 
vation  thereof  by  the  said  ('.  I).,  who 
has    ploughed    up    certain    fields    called 


-,   containing   respectively 


acres,  and  has  otherwise  committed 
great  spoil,  waste  and  destruction  in, 
upon  and  about  the  said  premises;  and 
your  orator  further  charges  that  the 
said  C.  D.  ought  to  put  the  said  prem- 
ises into  the  same  condition  they  were 
in  when  he  entered  thereon,  and  to 
make  your  orator  a  reasonable  compen- 
sation for  the  waste  and  damage  (lone 
or  occurred  thereto;  and  that  the  said 
C.  D.  ought  to  be  restrained,  by  the 
order  and  injunction  of  this  honorable 
court,  from  ploughing  up  the  remaining 
pasture  fields,  part  of  the  said  demised 
premises,  and  particularly  the  fields 
called  and  ,  and  con- 
taining    respectively     acres. 

which  he  threatens  to  do,  and  also  re- 
strained from  committing  any  further 
or  other  waste,  spoil  or  destruction  in 
and  about  or  to  the  said  estate  and 
premises,  or  any  part  thereof.  All 
which  actings,  etc. 

And  that  the  said  C.  D.  may  be  com 
pelled  by  the  decree  of  this  honorable 
court  to  put  the  said  premises  into  such 
repair  and  condition,  in  every  respect, 
as  far  as  circumstances  will  permit, 
as  the  same  were  in  when  he  iMitercii 
upon  the  same,  under  and  by  virtue 
of  such  demise  as  aforesaid;  and  may 
also  be  decreed  to  make  a  reasonable 
compensation  to  your  orator  for  all 
waste  done,  committed  or  suffered  by 
him  on  the  said  premises,  and  all  dam- 
age occasioned  thereby  by  his  misman- 
agement or  neglect  (your  orator  liereliy 
waiving  all  i);iins  and  penalties  incurred 
by  the  said  C.  D.  on  account  of  com- 
mitting waste  on  the  said  premises), 
and  that  he  may  be  decreed  to  keep 
the  said  premises  in  good  and  sufllcient 
repair  and  condition  during  the  re- 
mainder of  his  interest  therein,  and  to 
manage  and  cultivate  the  said  farm 
and  lands  in  a  proper  and  hriflmndlike 
manner,  according  to  the  cnnlom  of 
the  country,  anrl  tlial  he  may  be  like- 
wise restrained,  by  the  order  and  in- 
junction of  this  honorable  court,  from 
ploughing  up  the  sniil  remaining  pnttture 
fields,  forming  part  of  the  naid  dcmincd 
preniiseH,    and     particularly     the     saJd 

fields    called    nnd » 

and  from  committing  or  permit  I  ing  any 
further  wa«(e  or  npoil  in,  on,  or  to 
tho  said  demised  premised,  or  any  pnrl 
thp«k!of.  (And  foi*  general  reliof.) 
May  if  plca»e,  etc.  (Knd  by  prayinjj 
an    injunction    in    tbo     terms     of     tb« 
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prnvor.  and  bv  prayins  process  of  a 
subpoena.)  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' od.)    2068. 

B.  Decree  Airardinfi  Tii junction  To 
Stuif  FcUiiui  Onia mental  Tim- 
her  ami  Other  Waste. 
This  court  doth  order  that  an  injunc- 
tion be  awarded  to  restrain  the  de- 
fendant D.,  her  agents,  servants  and 
workmen,. from  cutting  down  any  tim- 
ber or  other  trees  growing  on  the 
estate  in  the  plaintiff's  bill  Jiientioned. 
which  are  planted  or  growing  thereon 
for  the  protection  or  shelter  of  the 
several  mansion  houses  belonging  to 
the  said  estate,  or  for  the  ornament 
of  the  said  houses,  or  which  grow  in 
lines,  walks,  vistas  or  otherwise,  for 
the  ornament  of  the  said  houses,  or  of 
the  gardens  or  parks  or  pleasure 
grounds  thereunto  belonging.  And  it 
is  further  ordered  that  the  injunction 
do  also  extend  to  restrain  the  defend- 
ant D..  her  servants,  workmen  and 
agents,  from  cutting  down  any  timber 
,or  other  trees,  except  at  seasonable 
times,  and  in  a  husbandlike  manner; 
and  likewise  from  cutting  down  sap- 
lings and  young  trees,  not  fit  to  bo  cut 
as  and  for  the  purposes  of  timber; 
until,  etc.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2307;  Chamberlayne  v.  Dum- 
mer,  1  B.  C.  C.  166;  2  Seton  Dec.  (Eng. 
ed.,  1862)    891. 

Decree  Awarding  Injunction,  Trees  To 
Intercept  View. 
Or  which  were  planted  for  the  pur- 
pose of  intercepting  the  view  of  ob- 
jects intended  to  be  kept  out  of  sight. 
And  also  from  committing  any  other 
spoil  or  destruction  on  the  said  estate. 
3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2308. 

Decree   Awarding   Injunction,    Trees    To 

Shade  or  Shelter. 

Standing    or    growing    for    ornament, 

shade    or   shelter    of    the    mansiou    and 

buildings   at,   etc.,   or  any  other   houses 

or  buildings   on  the   settled   estates.     3 

Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2308. 

C.     Decree  Staying  Waste  by  Tenants 

in  Common. 
This  court  doth  order  that  an  injunc- 
tion be  awarded  against  the  defendant 
A.,  to  restrain  him,  his  servants,  work- 
men and  agents,  from  cutting  down  any 
timber,  or  other  trees,  or  underwood, 
from  off  the  estates  in  the  bill  men- 
tioned at  unseasonable  times;  until, 
etc.     3   I>an.    Ch.   PI.    &    Pr.    (Perkins' 


ed.)     2300;    2    Sot  on     Dec.      (Rng.     ed., 
1862)   Sill. 

III.     Code  Proceedings. 
A.     Complaints. 

1.     Complaint     by     Heirs     Against 

Daireress    and    Her   Husband. 

I.     That   one    M.   N.   was   in    his   lite 

time   seized    in    fee   simple   of   lands    in 

county,  of  which  the  following 


described  premises  are  a  part. 

IE.      '"hat     on     the   day    of 

18 — ,  being  so  seized,  he  died 

intestate,  leaving  the  defendant  W.  his 
widow. 

lU.  That  the  defendant  W.  there- 
after entered  on  and  was  possessed  as 
her  dower  during  her  life  of  one-third 
part  of  said  lands,  to-wit,  the  follow- 
ing described  premises  (description  of 
premises). 

IV.  That  the  defendant  W.  aftei- 
wards  intermarried  with  the  defendant 
Y.  Z.,  who  entered  and  was  possessed 
thereof  in  her  right. 

V.  That  the  plaintiffs  were  left  by 
the  said  M.  N.  his  only  children  ami 
heirs;  and  as  such  were,  at  the  lime 
of  the  committing  of  the  grievances 
hereinafter  mentioned  (and  still  are), 
entitled  to  the  reversion  in  the  above 
described  premises. 

VI.  Allege  waste  as  in  preceding 
forms.     1  Abb.  Forms  478. 

2.     Complaint   by   Lessor  for   Dam- 
ages  for   Waste. 

I.  That  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  was 
(and  still  is)  the  owner  in  foe  simple 
of  the  following  described  lands  (de- 
scription  of   premises). 

II.  That  at  the  time  of  the  com- 
mitting of  said  grievances  the  defend- 
ant held  and  enjoyed  the  said  premises 
as  tenant  thereof  to  the  plaintiff,  under 
and  by  virtue  of  a  demise  to  the  de- 
fendant, made  by  the  plaintiff. 

TII.  That  the  defendant,  with  intent 
to  injure  the  plaintiff  in  his  reversion- 
ary   interest    therein,    on    the   • 

day    of    ■    and    on    other    days 

thereafter,  and  before  this  action,  with- 
out authority,  cut  down  and  carried 
away  therefrom  one  thousand  beech 
trees,     one     thousand     chestnut     trees 

(etc.),  of  the  value  of dollars. 

IV.     That   during   the  same   time   h« 

likewise   dug  up  and   carried   away  one 

1  thousand  cubic  yards  of  soil   and  herb- 

I  age,   of  the   value   of  dollars. 
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and  converted  all  the  same  to  his  own 
use. 

V.  That  during  the  same  time  he 
likewise  wrongfully  (or  negligently) 
set  fire  to  and  destroyed  (the  said 
building)  upon  the  premises,  and  con- 
stituting a  part  of  the  realty,  and 
wholly  destroyed  the  same. 

V'l.  That  the  plaintiff  was  thereby 
injured    in    his    reversionary    estate    in 

the  premises  to  the  amount  of 

dollars.     1  Abb.  Forms  477. 

3.  Cov\plaint  by  Devisee  for  Dam- 
ages for  Waste. 

I.  That  at  the  time  of  his  death, 
one  M.  X.  was  seized  in  fee  simple  of 
(describe  the  premises). 

II.  That  in  his  lifetime  the  said 
M.  X.  made  and  published  his  last 
will  and  testament,  whereby  he  devised 
the    said    land    to    the    defendant,    for 

the   term    of  ,   and   afterwards 

to   the   plaintiff. 

III.  That    on    the   day    of 

.    18 — ,    at    ,   the    said 

M.  N.  died. 

IV.  That  the  defendant  entered  into 
possession  of  the  same,  under  the  said 
will. 

V.  Continue  as  in  preceding  form, 
m  to  VI.     1  Abb.  Forms  478. 

4.  Complaint    for    Forfeiture     and 

Eviction  on  Ground  of  Waste. 

I-IV.  As  in  III,  A,  3;  or,  where  the 
defendant  is  lessee,  as  I  and  II,  in 
III,   A,  2. 

V.      That    on    the   day     of 


,    18—,     the     defendant    com 

mitted    groat    waste    on    the    said    land 

(cutting  down  apple  trees,  or 

otherwise    specifv    tlie    acts    of    waste. 
Sec  III,  A,  2). 

VI.  That  tho  injury  thereby  done 
to  the  said  property  is  (iiirue  tlian) 
equal  to  the  value  of  the  defendant's 
unexi)ired    term. 

VII.  That  said  waste  was  committed 
in  malice. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  That  the  estate  of  the  defendant 
in   the   said    property   be   forfeited; 

2.  That    he    be  "evicted    therefrom; 

3.  For    ( dollars    ilamagen, 

and    for)    the   costs    of   this   action.      1 
Abb.  Forms  480. 

B.     Answer,    Denial   of    if'aslr. 
That    he    flid    keep    said    premi'iPfi    in 
repair,  and   he  did   not  use  them   in   an 


untenant-like  or  improper  manner,  and 
he  cultivated  and  managed  the  «ame 
according  to  good  husbandry  and  tlie 
custom  of  the  country  (or  otherwise, 
agreeing  in  substance  with  the  aver- 
ments of  breach  in  the  complaint).  2 
Abb.   Forms   128. 


WATERS  AND  WATERCOURSES. 

I.  Declaration  for  DainaSe  by  Con- 
tinuing a  Dam,  Flowing  Mea-dow, 

1:271 

n.  Complaint,  Allegation  of  Special 
Damage  From  Overflow,   l'J7J 

III.  Complaint,  Allegation  Against  Con- 

tinner    of   Dam    Wliich    Is   Nids- 
ance,    12  7  "J 

IV.  Complaint  Against  Erector  of  Dam 

Which     Is     Nuisance,      Seeking 
Abatement  and  Damages,   Il'7l' 

V.  Complaint  for  Erecting  Dam  Caus- 

ing Backwater,   1l.'7l' 

VI.  Declaration   for  Diunages  for  Di- 

verting Stream,    Il'7;I 

VII.  Complaint  for  Diverting  Water 
From  Plaintitl's  Mill,   1l'7:1 

Vin.  Complaint,  Destroying  Water  for 
Irrigation  by  Mining  Operation, 
1G73 

IX.    Complaint,  Interfering  With  Float 
ing  Logs,   r_'7t 
CROS.S-R  KFKH  KNCF-S: 

LoaS    AND    LlKKilNQ: 

Declaration    for    Injury    to    MillDam 

by   Logs. 
Mai.icioi'k   .Mi.sciiikk: 

Indictment     for    .MnliciouH     Minohiof, 

Cutting  Down   Kiver  or  Sea  Hankt; 
indictment,    Injury   to   I'nm. 

I.     Declaration  for  Damage  Cnuned  by 

Continuing    Dam,    Flowing    M***- 

dow. 

"The    plaintiff    declared,    'In    a    plea 

of    the    eune    for    flifti    I  lie    jilninliff,    at 

Wood-ttoek,    on    lh«;    first    day    of    May. 

A.    I>.    IsSt),    w'lM    !i!  .1    .\er    HJnro    ha** 

been  and  »till   i  \  of  a  ocrtiiin 

clo'<e.      beinjj  <•      arrrn      of 

meadow    land,    in    j-ukI    Woodnlork    («lc 

ncribing    it),    through     which     meadow 

there    hftn    during    nil    that     llmo    run. 

and  still  runif,  a  brook  rnllod  C)ll   Mill 
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liiook,   whii'li    runs   iiorthwardly   by   tho 
jail,    in    saiii    Woodstnck;    vol    tlic    saitl 
"llrauger.    well    knuwinj:    tlu>     pri'inises, 
liiit    coiitriviiii;  and   maliciously   iufeiid- 
'u\>r    wrongfully    and    unjustly    to    luirt, 
injure,  and  prejudice   the  plaintitY.  and 
cause    the   water   of   said   brook    to   sot 
back  and  flow  out  of  its  channel   upon 
the   said   meadow   of  tho  plaintitV,   and 
cause  the   said  meadow  to  become   wet 
and  cold,  and  less  fertile  than  it  would 
otherwise  be,  and  to  destroy  the  grass 
of     the     plaintitr,     growing    and    that 
would  grow,  upon  said  meadow,  and  to 
deprive   the   plaintiff   of   the   profits   of 
his    said    meadow,    at    said    Woodstock, 
on  the  said  1st  day  of  May,  1830,  and 
from    thence    until    the    present    time, 
hath  wrongfully  and  unjustly  kept  and 
continued,   and  caused  to  be  kept  and 
continued,    a    dam,    which    had     before 
been    wrongfully    erected,    set    up,    put 
down   and   placed   in,  over,   and  across 
the    said    brook,    northwardly,    by    and 
down    the    said    brook    from    the    said 
meadow    of    the    plaintitt";    and,    during 
all   that    time,   kept    and   caused    to   be 
kept  the  sluices  and  gates  in  said  dam 
so    shut    and    closed,    that    the    waters 
of    said    brook    were    prevented     from 
flowing    through    the    said    meadow    of 
the   plaintiff  in  the  natural  channel  of 
said  brook,  and  were  caused  to  set  back 
upon  the  said  meadow  of  the  plaintiff, 
during  all  the   time  aforesaid;   by  rea- 
son   of    all    which    doings    of    said    de- 
fendant,   and    of    said    waters    of    said 
brook  being   obstructed   in   the   mauner 
aforesaid,    the    said     meadow     became, 
and,  during  all  the  time  aforesaid,  has 
been,    and   yet    is,   less   fertile    than    it 
used    to    be,    and    less    fertile    than    it 
would    otherwise    have    been,    and    has 
become    cold    and    wet,    and     the     good 
grass,  well  growing  and  rooted  on   the 
said    first    day    of    May,    has    died    and 
ceased   to  grow,   and   coarse   wild  grass 
has    grown    up   in    its   stead;    and   that 
he    has,   all   that   time,   sustained   great 
injury  both  in  the  quality  and  quantity 
of  the  grass,  growing  from  year  to  year 
upon   said  meadow,  all  which  is  to  the 
damage  of  the  plaintiff,  as  he  says,  the 
sum   of  five  hundred  dollars.'  "  Hutch- 
inson  r.  Granger,   13  Vt.  38G. 
n.     Complaint,   Allegation    of    Special 
Damage  to  Plaintiff's  Land  From 
Overflow. 


meadow  made  spongy,  rotten,  and  good 
for  nothing;  and  forty  lengths  of 
plaint  ill's      fence,     of     tlie     value     of 

dollars,    have    been    taken    up 

and  carried  away.     1    Abb.  Forms  475. 

III.  Complaint,  Allegation  Against 
Contlnuer  of  Dam  Which  Is  Nuis- 
ance. 

That   on   or  about  the  day 

of    ,     IS ,     the     defendant 

(erector)  conveyed  said  freehold  to  the 
defendant  (continuer),  who,  from  that 
time  ever  since,  has  been  in  possession 
of  said  freehold  and  dam,  and  wrong- 
fully maintains  said  nuisance;  although, 

on     the     <lay     of , 

18 ,  and  before  this  action,  he  was 

remove 
Torms 


by   the    plaintiff    requested    to 
and    abate    the    same.      1    Abb. 
475. 
IV. 


Complaint  Against  Erector  of  Dam 
Which  Is  a  Nuisance,  Seeking 
Abatement  and  Damages. 

I.  That  the  plaintiff  is,  and  at  the 
times  hereinafter  mentioned  was,  the 
owner  of  the  freehold  of  certain  lands 
in  ,  with  dwelling  house  there- 
on, known  as  (designating  the  prem- 
ises). 

II.  That  in  the  month  of  ■, 

18 ,  the  defendant  wrongfully  raised 

a  dam  (or,  a  pool  of  water)  upon  his 
freehold,  in  the  vicinity  of  the  plain- 
tiff's land,  whereby  the  water  was 
flowed  thereon  (or,  on  plaintiff's  free- 
hold), to  the  nuisance  of  plaintiff's  said 

freehold,   and    to    his   damage  • 

dollars. 

Wherefore  the  plaintiff  demands 
judgment: 

1.  That  the  said  nuisance  be  re- 
moved. 

2.  That   the   plaintiff  recover   of  the 

defendant    dollars,     damages 

caused  thereby,  and  costs  of  this  ac- 
tion.    1    Abb.   Forms  474. 

V.     Complaint   for  Erecting  Dam  Be- 
low Causing  Backwater. 
I.      That    at    the    times      hereinafter 


mentioned,  the  plaintiff  was  lawfully 
possessed  (or,  if  not  in  possession,  the 
owner  in  fee),  of  a  water-mill,  called  a 
grist-mill    (or    saw-mill,    or    otherwise), 

situated  upon  Brook   (naming 

the   stream),   at  stating  loca- 
tion   definitely,    or     stating     name     of 
mill). 
Wherebv  the  plaintiff's  grass,  of  the        II.      That    the    plaintiff   then    had    a 

val„e  of dollars,  then  growing    right  to   use   and  employ  the  water  of 

on   said   meadow,   was  spoiled,  and  his  |  said  brook,  and  to  have  the  same  flow 
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to  and  througli  his  mill  in  a  convenient 
and  customary  manner,  according  to 
tlip  natural  and  usual  flow  of  said 
brook,  and  without  the  hindrance  of 
the  defendant  or  any  other  person. 

III.      That    on    the   day   of 

,   18 .  and   on  various  davs 


between    that    time    and   the   

day  of  ,  18 ,  the  defendant 

(knowing  the  premises,  and  intending 
to  injure  tlie  plaintiff)  wrongfully  enn-t- 
ed  a  dam  and  mill  upon  the  same 
stream,  a  little  below  the  plaintiff's 
said  mill,  and  have  continued  the  same 
ever  since,  whereby  the  defendants 
cause  a  backwater,  that  hinders  a  free 
course  of  said  stream  from  the  plain- 
tiff's mill,  to  the  nuisance  of  his  mill, 
and  to  the  hindrance  of  his  business, 
to  his  damage  dollars  (or  con- 
clude with  paragraph  IV).  1  Abb. 
Forms  473. 

VI.  Declaration  for  Damages  for  Di- 
verting Stream. 
The  declaration  alleged  that  the 
plaintiff,  on  the  17th  day  of  October, 
IS'A,  was,  and  ever  since  had  been, 
lawfully  seized  and  possessed  of  a  cer- 
tain saw-mill,  situated  in  the  town  of 
Olastenbury,  near  to  a  certain  stream 
or  water  course  there,  and  which  said 
stream  or  water  course,  before  and  at 
the  time  of  committing  the  grievances 
mentioned,  had  been  accustomed  to  run 
and  flow,  and  of  right  had  run  and 
flowed,  and  still  of  right  ought  to  run 
and  flow,  in  great  abundance  and  jden- 
ty  unto  the  said  saw-mill  of  the  plain 
tiff,  for  the  supplying  of  the  same  with 
necessary  water  for  the  working  there- 
of; yet  that  the  defendant,  well  know- 
ing the  premises,  on  the  18th  day  of 
October,  18.")1,  and  on  divers  other  days 
and  times  between  that  day  and  the 
cominencement  of  the  suit,  wrongfully 
and  unjustly  diverted  and  turned  large 
fjuantlties  of  the  water  of  said  stream 
out  of  the  same,  and  away  from  said 
mill,  and  hindered  and  prevented  the 
water  of  the  said  stream  from  flowing 
along  its  usual  course  to  said  mill  of 
the  plaintiff,  and  from  supjilying  the 
same  with  water  for  the  necessary 
working  thereof,  as  the  same  ought  to 
have  done  and  otherwise  would  have 
done;  and  that  by  reason  thereof,  the 
water  of  said  stream,  suflicicnt  for  tho 
supplying  of  the  said  mill  during  that 
time,  could  not  and  did  not  flow  tn  the 
same  as  the  same  ought  tn  have  done 
and   otherwise   would   have   done;    and 


that  the  plaintiff,  for  want  of  such  suf- 
licicnt wnter,  could  not  during  that 
time  use  his  said  mill  in  so  large,  ex- 
tensive and  beneficial  a  manner  a<  he 
ought  to  have  done,  and  otherwise 
would  have  done,  but  was  thereby,  dur- 
tiug  all  that  time,  dejirived  of  the 
use  and  enjoyment  of  said  mill,  and  of 
all  profit  which  he  otherwise  might  and 
would  have  made  by  the  use  of  the 
same;  to  the  damage  of  the  plaintiff, 
etc.     Wier  v.  Covell,  29  Conn.  198. 

Vn.      Complaint   for   Diverting   Water 
From  Plaintiff's  Mill. 

I.  That  at  the  times  hereinafter 
mentioned,  the  plaintiff  was  lawfully 
possessed  (or.  if  not  in  ]>ossession,  the 
owner  in  fee)  of  a  water-mill,  called 
a  grist-mill  (or,  saw-mill,  or  other- 
wise),   situated    upon    brook 

(naming     the     stream),     at     

(stating  location  definitely,  or  stating 
name  of  mill)- 

II.  That  the  plaintiff  then  had  a 
right  to  use  and  employ  the  water  of 
said  brook,  and  to  have  tho  same  flow 
to  and  through  his  mill  in  a  convenient 
and  customary  manner,  according  to 
the  nntural  and  usual  flow  of  said 
brook,  and  without  tho  hindrance  of 
the  defendant  or  any  other  person. 

III.  That    on    the   «lny   of 

,   18 ,  and   on   various  days 

between    that    time    and    the 

,ljiy  of  ,  18 ,  the  defend- 
ant (knowing  the  premises,  and  intend- 
ing to  injure  the  plaintiff)  wrongfully 
dug  up  and   removed   the  bunk*,  of  suid 

brook  above  said  mill,  and  for  • 

days  divcrteil  the  water  (or.  n  part  of 
the  water)  thereof  from  running  to 
and  through  said  mill  (or.  built  a  dam 
across  said   brook    above  said   mill,  am! 

for days    stojiped    the    wnler 

thereof  from  running  to  and  through 
said   mill. 

IV.  'i'hat.  bv  reason  of  Kuch  ncln  of 
the  defendant,  tlie  plaint  iff '«  mill, 
which    was   able,   and   li<fore   wnn   iiwd 

to    grind bnnheU    ejicli    dny, 

thereafter   and    during   Iho   timp   liforp' 

Haid  could  only  grind  buoheU, 

to  the  damage  of  the  plaintiff  — 

dollars.      1    Abb.    ?\)rmH    J 72. 

VIII.     Complaint.    Action   To  Restrain 

DcHtroylng  Water  Supply  for  Ir- 

rlgaUon  by  Mining  Op^ratlonJi. 

"PlninlitT  nvcT",  tli.il    lie  if  :i   rnurhor 

and   cultivator  of  the  soil;    that    he   hdS 

on    bis    sni«J    ranch    ft    valnablo    garden 
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aiiil  orchard;  that  there  is  a  dwelling 
house  and  stable  thereon,  and  was,  a 
short  time  since,  a  jjood  soring  there- 
on, the  water  of  which  was  used  for 
drinking  and  culinary  purposes;  that 
he  has  also  in  said  ranch  a  dam,  used 
for  the  purpose  of  collecting  water; 
that  there  is  also  upon  said  ranch  a 
ditch  connected  with  said  dam,  and 
which  is  supplied  with  water  from  said 
dam;  that  said  dam  and  ditch  are  used 
by  plaintifl'  to  collect  and  supply  water 
for  irrigating  the  trees  and  vegetables 
on  said  ranch;  that  said  garden  and 
vegetables  and  trees  growing  thereon, 
would  be  entirely  useless  and  worth- 
less witliout  said  water,  and  that  said 
water  could  not  be  obtained  or  sup- 
plied  without   said    dam    and   ditch. 

''Plaintiff  avers  that  he  now  has, 
and  has  had  for  some  time  past,  a 
great  many  vegetables  and  trees  grow- 
ing   in    said   garden. 

"Plaintiff  further  avers,  that  a  short 
time  since,  and  while  jtlaintifT  was  the 
owner  of  said  land  as  aforesaid,  the  de- 
fendants commenced  mining  oj)erations 
upon  tlie  ravine  and  hillside  above  the 
land  aforesaid,  south  of  and  about  one 
hundred  yards  from  said  garden;  that 
said  mining  is  carried  on  by  the  process 
known  as  sluicing,  and  by  means  of 
using  large  quantities  of  water  that 
said  defendants  by  mining  and  using 
large  quantities  of  water  as  afore- 
said, have  flooded  plaintiff's  premises 
aforesaid,  injuring  and  filling  uji  tlie 
dam  aforesaid,  so  that  it  is  worthless, 
cutting,  and  injuring  the  ditch  afore- 
said, cutting  and  injuring  the  garden 
aforesaid,  so  as  to  destroy  the  veg- 
etables and  injure  and  damage  the 
trees  thereon. 

"And  plaintiff  further  avers,  that 
said  defendants,  by  their  acts  afore- 
said, have  injured  and  destroyed  said 
spring,  and  have  rendered  the  same  en- 
tirely worthless  and  useless  to  [)laintiff'. 

"Plaintiff  charges  that  the  acts  of 
defendants  are  unlawful,  and  if  they 
are  permitted  to  continue  their  acts 
aforesaid,  great  and  irreparable  injury 
will  be  done  him.  That  they  have  al- 
ready by  their  acts  aforesaid,  done  him 
injury  and  damage  in  the  sum  of  one 
hundred  and  fifty  dollars. 

"Plaintiff  further  charges,  according 
to  his  information  and  belief,  that  said 
defendants  have  no  property  or  visible 
means  from  which  an  execution  could 
be  satisfied  ir.   case  of  the  rendition  of 


a  judgment  against  them  in  favor  of 
plaintiff  for  tlie  injuries  done  and 
threatened    aforesaid. 

"Wherefore,  plaintiff  sues  and 
prays  judgment  for  said  sum  of  one 
liundrod  and  fifty  dollars  damages,  and 
costs  of  suit.  And  he  further  prays 
that  a  temporary  injunction  be  issued 
against  the  defendants,  enjoining  them 
from  in  any  manner  flowing  water  up- 
on said  land  and  premises,  or  any  part 
thereof,  and  that  upon  final  hearing 
said  injunction  be  made  perpetual." 
Levaroni  i:  Miller,  34  Cal.  231. 

IX.  Complaint,  Action  for  Damages 
for  Interfering  With  Floating 
Logs. 

"For  that  the  plaintiffs,  on  the  first 
day  of  May,  A.  D.  1861,  and  on  each 
and  every  day  between  said  first  day 
of  Mav-and  the  day  of  the  date  of  this 
writ  (October  22,  1861),  owned  and 
j)osses&ed  a  large  quantity,  to-wit:  five 
million  feet,  board  measure,  of  pine, 
spruce  and  hemlock  board-logs  and  tim- 
ber, which  said  logs  and  timber  they 
had,  on  and  between  said  days,  de- 
posited in  and  upon  the  Androscoggin 
Kiver,  at  Milan,  in  the  county  of  Coos, 
and  State  of  Xew  Hampshire,  for  the 
purpose  of  being  floated  and  driven  in 
and  upon  and  down  said  river  to  the 
steam  sawmills  of  the  plaintiffs,  sit- 
uated on  the  banks  of  said  river,  in 
said  Bethel;  and  the  plaintiffs  aver 
that  the  said  Androscoggin  River,  from 
its  rise  to  its  mouth,  to-wit,  from  the 
place  where  said  logs  and  timber  were 
deposited,  in  said  Milan,  to  the  said 
mills  in  said  Bethel,  on  said  first  day 
of  May  was,  ever  since  has  been,  and 
now  is,  a  jiublic  highway  for  all  per- 
sons to  go  upon  and  navigate  with 
their  boats  and  rafts  of  timber,  and 
over  and  upon  and  down  which  to 
drive  and  float  their  logs,  timber  and 
lumber,  at  their  free  will  and  pleas- 
ure, and  without  any  let  or  hindrance 
whatsoever.  Yet  the  defendants,  well 
knowing  the  premises,  while  the  plain- 
tiffs so  owned  and  possessed  said  logs 
and  timber,  to-wit,  on  said  first  day  of 
May,  and  on  divers  o'ther  days  and 
times,  between  said  first  day  of  May 
and  the  day  of  the  date  of  this  writ, 
and  while  said  logs  and  timber  were 
so  landed  and  deposited  in  said  river 
for  the  purpose  aforesaid,  did,  by 
themselves,  their  agents  and  servants, 
unlawfully,     unjustly     and     wrongfully 
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keep  and  detain  said  logs  and  timber, 
at   said  Milan,   by   means  of  a  certain 
boom    then   and   there   constructed   and 
built  in  the  said  river,  by  the  said  de- 
fendants,  whereby  the   free  navigation 
of  said  river  was  obstructed.     And  the 
plaintiffs     aver,     that     the     defendants 
thereby,  by  means  of  said  boom,  then 
and  there  so  obstructed  the  said  river, 
at   said  Milan,  as  to  render  said   river 
impassable  and  unnavigable,   and   unlit 
for   the   public    to    pass    over    and    upon 
said   river,   with   their  boats   and   rafts 
of   timber,   and   unfit   and   inconvenient 
to  float  logs  and  timber  upon  and  down 
the   same.      And   the    plaintiffs   further 
aver  that,  by  reason   of  the   aforemen- 
tioned  obstruction,  their  logs  and  tim- 
ber were  detained  and  kept  back  until 
after    the    rise    of    water    in    tiie    said 
river  had  become  unfit   and  unsuitable 
to  float  their  said  logs  and  timber,   to 
such    an    extent,    that   they,    the   plain- 
tiffs,   were    compelled    to     abandon     a 
great  portion  of  their  said  logs  and  tim- 
ber,   to-wit,    one    million     feet      board 
measure,  between  said  place  of  de|)osit, 
in  said  Milan,  and  their  said  mills,  in 
said  Bethel.     And  the  i)laintiffs  further 
declare  and  allege,  that  they  were  put 
to  a   great    expense,   to-wit,  an   e.xpense 
of     one     dollar     for    each     and     every 
thousand  feet  board  measure,  by  reason 
of  their  detention  at  said  Milan,  caused 
by  said  boom,  built  by  the  defendants 
as  aforesaid,  in  driving  their  said  logs 
from   said   place   of  deposit  thereof,   in 
Milan,  to  their  said  mills,  in  said  Beth- 
el,   over    and    above    what    they    would 
have  been  to  and  at  had  not  said  boom 
been  built.     Wiiereby,  and  by   force  of 
the  statute  in  such  case  made  and  pro- 
vided,  an   action    hath    accrued    to    the 
plaintiffs  to  have  and  recovi-r  the  dam- 
age   by    them    sustaini'd    in    fiiis   behalf, 
and   for  which  this  action   is  lironght. " 
Davis  r.  Winslow,  .'51    Me.  2<)}. 


WEAPONS. 

I.     Indictment  for  Carrying  Concealed 

Weapon,    I_'7") 
n.      Indictment    for    Carry    Concealed 

Weapon   Into    Public    /VBaembly, 

I27r, 
III.      Indictment     for     Carry     Weapon 

Contrary  to  Law,   l.'7('. 

CROSS-REFER  KNCE: 
Disorderly  roNDi-cT: 

Complaint    for   Discharging   FirearmB 
in  Corporate  Limits. 


I.     Indictment  for  Carrying  Concealed 

Weapon  (a). 
"State  ot  iiuliana,  Warren  county,  ss. 
Warren  circuit  court,  October  "term, 
1S77.  The  State  of  Indiana  r.  Isaac 
Judy.  Indictment  for  carrying  con- 
cealed weapon. 

"The  grand  jurors  of  Warren  coun- 
ty, in  the  8tate  of  Duliana,  good  and 
lawful  men,  duly  and  legally  empan- 
elled, sworu  and  charged  in  the  Warren 
Circuit  Court  of  said  State,  at  the 
October  term  for  tlie  year  ls77,  to  en- 
quire into  felonies  and  certain  misde- 
meanors in  and  for  the  body  of  said 
county  of  Warren,  in  the  nan'ie  and  by 
the  authority  of  the  State  of  Indiana, 
on  their  oat  lis  do  present,  that  one 
Isaac  Judy,  late  of  said  county,  on  or 
about  the  14th  day  of  June.  A.  D. 
1877,  at  and  in  said  county  and  State 
aforesaid,  did  then  and  there  unlaw- 
fully carry,  conceal  in  his  pocket,  a 
certain  dangerous  and  deadly  weapon, 
to-wit,  'a  jiistol,  ho,  the  said  Isaac 
Judy,  not  being  then  and  there  a  trav- 
eler, contrary,"  etc.  State  r.  .ludv, 
(JO  Ind.  ViS. 

Information  for  Carrying  Conctaled 
Weapons  (fc). 
•'One  William  Swope,  he  not  then 
and  there  being  a  traveler,  did  then 
and  there  wear  and  carry  concealed 
about  his  person,  a  dangerous  and  dead- 
ly weajton,  to-wit:  a  fire  arm  called 
a  revolver."  State  r.  Swope,  20  Ind. 
106. 

Indictment  for  Carrt/inff  Concealed 
Weapon    (r). 

<'On  the  day  of  July,  IMSS, 

and  on  divers  other  dayH  iieforr  and 
since,  in  the  county  afurexaid,  did 
carry  concealed  a  deadly  wea|i(in,  to- 
wit:  a  certain  deailly  weapon  com- 
monly calleil  a  'xlung  nhol,"  together 
with  other  deadly  weapons  to  the  jurom 
unknown,  ami  other  than  an  or.iinBry 
jiocket-knife,  ngnin.tt  the  pence  and 
"ligniiy  of  the  commonwealth,"  etc. 
Com.  r.  McClannhan,  'J  .Mete.  (Ky.)  8. 
Iiitlietment  for  Carryinrj  Concealed 
H'eapon    (d). 

"rnlawfully  did  wonr  n  pintol,  con- 
cealed aN  n  wonf»on,  when  nnt  upon  K 
journey."     Carr  e'.  State,  .!  J  Ark.   tis. 

II.    Indictment  for  Carrying  OoncoAJod 
Weapon     Into    Public    AMM>mh\y 
(a). 
"I'nbiH  fully    did    jfo    into    n    rertnin 

religious*    a-otembly,    near    the    Wnn    Do 
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miiiuo  M'»HH)lho\iNO.  ill  sail!  county, 
ui.iMO  was  tluMi  assembled  divers  per- 
sons for  tiie  purpose  of  religious  wor- 
-liip,  and  did  then  and  there  have  on 
l\is  person  a  certain  pistol,  and  he,  the 
said  Newton  Porter,  not  being  then 
and  there  a  peace  oflleer, "  etc.  Porter 
r.  State,  1   Tex.  App.  477. 

Xote.—Vm\CT  statute  forbidding  car- 
rying weapons  to  public  assemblies. 
IiuUctmoit      for      Carryiup      Concealed 
U  capon  Into  Public  Assembly  (b). 
"Unlawfully  and   wilfully   go  into  a 
ball   room   with  a  pistol  on   his  person, 
the  said  Kainev  not  then  and  there  be- 
ing an  otHcer 'of  the   peace."     Rainey 
r.  State,  3  Tex.  App.  62. 
in.     Indictment  for  Carrying  Weapon 
Contrary  to  Law. 
"That,  on  the  16th  day  of  January, 
one    thousand    eight    hundred    and    sev- 
enty-six,   in    the    county   of   Lamar,    in 
said    state    of    Texas,    with    force    and 
arms,  one  Frank  Lewis  did  unlawfully 
carry   about   his   person    a   certain   pis- 
tol;  the  said  Frank  Lewis,  at  the  time 
and  place  aforesaid,  had  no  reasonable 
grounds  for  fearing  an  unlawful  attack 
on  his  person,  and  that  said  attack  was 
immediate    and    pressing;    and,    at    the 
time    and    place    aforesaid,     the     said 
Frank  Lewis  was  not  carrying  said  pis- 
tol about  his  person  for  the  lawful  de- 
fense  of  the  state,  as  a  militiaman   in 
actual  service,  nor  was  he  a  peace  of- 
ficer,   or    a    policeman    engaged    in    the 
lawful   discharge   of   his   olficial  duties; 
and  that  the  said  Frank  Lewis,  at  the 
time    and    place    aforesaid,    was    not    a 
sheriff  engaged  in  the  lawful  discharge 
of  his  official  duties,  nor  was  he  a  civil 
officer  of  any  kind  whatsoever;  and  the 
said    Frank    Lewis,    at    the    time     and 
place    aforesaid,    was    not    on    his   own 
premises  nor  at   his  place  of  business, 
and  at  the  time  and  place  aforesaid  the 
said   Frank   Lewis   was   not   a   traveler 
in  this  state."     Lewis  v.  State,  2  Tex. 
App.  26. 

Note.— Under  statute  forbidding  car- 
rying pistol  except  in  cases  enumerated. 
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ANNUITIES: 
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Complaint  Against  Heir    or    Devisee 

Where  He  Has  Couveyed  Land; 
Answer  by  Heir  or  Devisee,  Notliing 
by  Descent  or  Devise. 
Issues  in  Pleading  and  Practice: 
Order   lor   an   Issue   as   to   Clause   in 

Will; 
Order    After    Issue   as   to    Clause    in 
Will. 
Landlord  and  Tenant: 

Complaint,   Assignee    of    Devisee     of 
Eeversioii    and    Eeut    Against    As- 
signee  ot  Part  of  Premises. 
Plea  in  Equity: 

Plea   of  Will. 
Prayer  for  Relief: 

Prayer  of  Bill  To  Carry  Trusts  Into 
Execution  and  To  Ascertain  Rights 
of  Parties. 
Probate  of  Wills: 

Petition  To  Revoke  Probate; 
Obiection     to     Probate,    Nuncupative 

Will; 
Certificate    of    Probate     of     Foreign 
Will. 
Waste  : 

Complaint    by   Devisee   for   Damages 
for   Waste. 

L    Bill  by  Husband  of  Legatee  Against 

Executor. 
To,  ete. 

Humbly  complaining  showeth  unto 
your  lionors  your  orator  A.  B.  of,  etc. 
That  W.  .S.."^late  of,  etc.,  duly  made 
and  publislied  his  last  will  and  testa- 
ment   in    writing,    bearing    date    on    or 

about   ,    and    tiiereby    amongst 

other  bequests  gave  to  his  nepiiews 
and  nieces,  the  children  of  his  late  sis- 
ter  M.   A.   the  Hum   of   $ each 

to  be  paid  to  them  as  they  should  re- 
spectively attain  the  age  of  twenty- 
one  years,  and  ai)pointed  K.  T.  P.  of, 
etc.,  the  defonflatit  lieninaftf-r  named, 
the  sole  executor  of  his  said  will,  as 
in  and  by  the  said  will  or  the  probate 
thereof  when  produced  will  apjx'ar. 
And  your  orator  further  showeth  unto 
your  honors  that  the  said  E.  T.  F.  soon 
after  the  death  of  the  said  testator 
duly  proved  the  said  will  in  the  proper 
court,  an«l  hath  sincr'  possessed  himself 
of  the  personal  estate  and  cffecfH  of 
the  sai'l  testator  to  an  amount  miioli 
more  than  snllicirnt  for  the  jiayment 
of  his  just  ib'bts,  funnral  and  tcHta- 
incntary  expen«ps  and  l«'gaci«'H.  And 
your  orator  further  showeth  that  after 
the  death  of^  the  said  trutalor  your 
orator  intermarried  with  .\.  A.  who  wn« 
tbo    uiecc    of    the    said    testator,    and 


one  of  the  children  of  the  said  M.  A. 
in  the  said  will  named,  and  by  virtue 
of  such  intermarriage  your  orator  in 
right  of  his  said  wile  became  entitli^l 
to    demand   and    receive    the    afort-said 

bequest  of  $ .  And  your  orator 

further  showeth  that  your  orator's  said 
wife  lived  to  attain  her  age  of  twenty- 
one  years,  and  that  she  hath  lately  de- 
parted this  life,  and  that  neither  your 
orator  nor  his  said  wife  received  "any 
part  of  the  said  legacy.  And  your 
orator  further  showeth  that  having  ob- 
tained letters  of  administration  to  his 
said  wife,  he  hath  repeatedly  apjilied 
to  the  said  E.  T.  F.  for  payment  ot 
the  said  legacy  and  interest  thereon 
from  the  time  of  his  said  late  wife 
attaining  her  age  of  twenty-one  years, 
and  your  orator  hoped  that  such  his 
reasonable  requests  would  have  been 
complied  with,  as  in  justice  and  equity 
they  ougiit  to  have  been.  But  now  so 
it  is,  may  it  jilcase  your  honors,  that 
tlie  said  K.  T.  F.  combining,  etc. 
(Bills  and  Answers,  I,  D.)  To  the  end, 
therefore,  that,  etc.  (Bills  and  An 
swers,  1,  G.) 

And  that  an  account  may  be  taken 
of  what  is  due  and  owing  to  your 
orator  for  the  principal  and  interest  of 
tlie  said  legacy,  and  that  the  said  de- 
fendant may  be  decreed  to  pay  the 
same  to  3'our  orator.  And  if  tiie  said 
defendant  shall  not  admit  assets  of  the 
said  testator  sullicient  to  answer  tlio 
same,  then  that  an  account  may  bo 
taken  of  the  estate  and  effects  of  tiio 
said  testator  which  have  iieen  |>oh- 
sessed  or  received  by  the  said  defend- 
ant, or  by  any  other  pi-rson  by  U'\h  or- 
der or  to  his  use,  and  tiiat  tin*  haunf 
may  be  ap[)lied  in  a  due  (OU'-xe  of  nd 
ministration.  (.\nd  for  fmi'ier  relief, 
see  Bills  and  Au.swcrs,  I,  II,  1.)  .May 
it  |>lease  your  lumors.  etc.  Curtis'  Kq. 
Free.    <i7. 

n.      Complaint     by     Creditor     of     De- 
ceased Against  Logateo. 

T.       St.'ile     faiti    sli<p«inji     a    debt     of 
the   decedent,   due   and   fitill   nnpni<l. 

II.      That    on    the    day    of 

,     IS .     at     ,     iinid 


(decedent)  died,  leaving  n  Inn!  will  nnd 
textament  duly  n-ade.  by  which  one 
.M.    .N.    wn«    appointed     Help     eiwutor 

theri'of;  and   that    on   the day 

„f  ,  \H ,  unid  will  wan  duly 

proved  and  adinifled  fo  probatr  in  lite 
nfliro  of  Iho  •tiirrogiile  «if  tlir  cminly 
of ,   and    lelfnrn    Irxtnmenlary 
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tliorfui'Du  \vi>ii>  tluMoaftor  duly  issued 
anl  <;ianlod  to  said  M.  N.  by  said  sur- 
lujiate. 

III.  That  said  will  contained  the 
lollowius  legacy  to  the  defendant  (copy 
of  the  clause  of  the  will,  or:  That  by 
said  will  the  said  (decedent)  be- 
queathed a  legacy  of  dollars 

to  the  defendant). 

IV.  That  before  the  conuneneenient 
of  tliis  action  said  executor  paid  over 
to   tlie  defendant,   as   such   legatee,  the 

amount    of    said    legacy    (or,     

dollars,  being  part  of  the  amorunt  of 
said  legacy)  out  of  the  assets  of  said 
estate. 

V.  That  no  assets  have  been  de- 
livered by  the  executor  to  any  of  the 
next    of    kin    of    the    deceased    (except 

assets  to  the  value  of  dollars; 

and  the  value  of  said  assets  so  deliv- 
ered has  been  recovered  from  the  next 
of  kin  by  one  M.  N.,  a  creditor  of  the 
decedent;  or  say,  and  the  value  of  said 
assets  so  delivered  is  not  suilicient  to 
satisfy  the  plaintiff's  demand).  1  Abb. 
Forms   .1,'^.']. 

III.     Complaint  Against    Devisees    by 
Creditor  of  Deceased. 

I.  and  11.     As  in  Form  II. 

III.  That  said  will  contained  the 
following  devise  to  the  defendants 
(copy  of  the  clause  of  the  will),  and 
that  said  devise  property  is  bounded 
and  described  as  follows  (description 
of   premises). 

Or,  III.  That  by  said  will  the  tes- 
tator devised  to  the  defendants  the 
following  described  premises  (descrip- 
tion). 

Continue  as  in  preceding  form.  1 
Abb.    Forms    536. 

rv.     Plea   by   Devisee,    Rien   Per   De- 
vise. 

Because  he  says,  that  ho  the  said  de- 
fendant hath  not,  nor  at  the  time  of 
the  exhibiting  of  the  bill  of  the  said 
plaintiff,  in  this  behalf  (or,  if  in  C.  P. 
or  by  original,  at  the  time  of  the  com- 
mencement of  this  suit),  nor  at  any 
time  before  or  since,  had  any  lands, 
tenements,  or  hereditaments,  by  devise 
from  the  said  K.  F.  deceased.  And 
this,  etc.  3  Cliit.  Pi.  974. 
V.    Decrees  and  Decretal  Orders. 

A.     Order   frrr    Inquinj    if    Executors 
Hair  lierovered  Moneys. 

It  is  ordered  that  it  be  referred  to, 
etc.,  to  make  an  inquiry,  what  part  of 
the    personal    estate    comprised   in    and 


assigned  by  t  lie  indenture  of  settle- 
ment, dated,  etc.,  in,  etc.,  came  to  the 
hands  of  8.  and  R.,  tlie  trustees  of  the 
said  settlement;  and  what  funds  wero 
in  the  hands  of  the  said  trustees  at  the 
death  of  E.,  the  testatrix  in,  etc.,  and 
wliat  has  become  of  all  such  funds  as 
came  to  the  hands  of  the  said  trustees, 
and  whether  the  same  or  any,  and 
wliich  of  them,  might  have  been  recov- 
ered from  the  said  trustee  by  M.  and 
T.,  the  executors  of  the  said  F.,  after 
the  decease  of  the  said  E.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2300;  2  Seton 
Dec.  (Eng.  ed.  1862)  752. 

B.  Decree  Establishing  Will,  Where 
Pro  vcd. 

This  court  doth  declare,  that  the  will 

of   ,    the    testator   in 

the  bill  (or  pleadings)  named,  dated, 
etc.,  is  (or  and  the  codicil  thereto, 
dated,  etc.,  are)  well  proved,  and  that 
the  same  ought  to  be  established,  and 
the  trusts  thereof  performed  and  car- 
vied  into  execution;  and  order  and  de- 
cree the  same  accordingly.  3  Dan.  Ch. 
PI.  &  Pr.   (Perkins'  ed.)  2209. 

O.  Decree  Establishing  Will,  Where 
Admitted. 

The  defendant  11.,  the  heir-at-law  of 
the    testator   in    the    bill    (or 


])Ieadings)  named,  by  his  answer  (or 
counsel)  admitting  the  due  execution  of 
the  testator's  will  (dated,  etc.,  and  of 
the  said  codicil,  dated,  etc.),  this  court 
doth  declare,  that  the  same  ought  to 
be  established,  and  the  trusts  thereof 
performed  and  carried  int;o  execution, 
and  doth  order  and  decree  the  same 
accordingly.  3  Dan.  Ch.  PI.  &  Pr. 
(Perkins'  ed.)   2209. 

D.  Decree  Declarinq  Construction  of 
Will. 

This  case  came  on  to  be  heard,  and 
was  argued  by  counsel,  and  the  court 
having  considered  the  same  do  find  and 
declare  that  the  said  E.  J.  is  entitled 
to  the  household  furniture  and  wearing 
apparel  of  the  testator,  and  all  his 
other  chattels  of  personal  use  as  her 
own  absolute  property;  that  she  is  en- 
titled to  the  income,  during  her  widow- 
hood, of  all  the  rest  of  the  personal 
estate,  and  that  the  executor  is  a  trus- 
tee by  implication  to  hold  the  principal, 
so  long  as  the  income  is  payable  to  her. 

That  she  is  also  entitled  to  the  pos- 
session afld  use  of  the  real  estate  dur- 
ing her  wiaowhood.  That  the  prinr 
cipal  of  the  personal  estate,  of  which 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


WILLS 


1279 


the  widow  is  entitled  to  the  income,  is 
intestate  estate,  the  right  to  which  at 
the  death  of  the  testator,  vested  in  the 
persons  entitled  under  the  statute  of 
distributions;  that  of  this,  if  there 
were  no  children,  one-half  vested  in 
the  widow  and  her  interest  in  the  in- 
come of  her  share  merged  in  her  vested 
remainder,  and  it  may  be  paid  to  her 
by  the  executor  when  his  account  is 
settled,  and  an  order  of  distribution 
obtained   in   the   probate  court. 

G.  C.  W.,  clerk. 
Feb.   12,   1862. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2212. 

E.  Decree,    JViU    Ef^tablishecl,    Except 

as   to   Legacies   Partly   Failing. 

The  court  doth  declare  that  the  will 
ought  to  be  established,  etc.,  except 
as  to  so  much  of  the  charity  legacies 
thereby  bequeathed  as  are  directed  to 
be  paid  out  of  the  money  to  arise  by 
sale  of  the  testator's  real  and  lease- 
hold estates,  or  to  come  out  of  any 
mortgages  or  chattels  real  belonging  to 
the  testator,  and  decree  the  same  ac- 
cordingly; and  as  to  so  much  of  the 
said  charity  legacies  as  is  directed  to 
be  paid  out  of  the  money  to  arise  by 
sale  of  the  said  freehold  and  lease- 
hold estates,  the  court  doth  declare 
that  the  same  is  void,  as  being  con- 
trary to  the  statute  passed  in  tlie  nintli 
year  of  the  reign  of  his  late  Majfsly 
King  (Jeorge  II.  entitled.  "An  Act  to 
restrain  the  disposition  of  lands,  where- 
bv  the  same  became  unalienable."  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2218; 
1   Seton   Dec.    (Kng.  ed.    lS(i2)    329. 

F.  Drrrcc,   Devise   Drrlarf'd  Good, 
Establish    will.      "And    declare,    that 

the  devises  and  limitations  of  the  es- 
tates contained  in  tlie  said  will  are 
good  and  valid  in  law."  3  Dan.  ('h, 
i'l.  &  I'r.  (IVrkins'  ed.)  22ni»;  TheiluB- 
son  r.  Woodford,  13  Ves.  207;  1  Seton 
Dec.  (Eng.  ed.  1SG2)  257. 

G.  Drrrrr,  Derhirnfion   That  Jirnl  Et,- 

talc  Ik  Clinrf/rd  If'itft  Dchtn. 

And  the  testator  having  by  his  will 
chargf'd  his  real  estate  with  flie  finy- 
nient  of  his  debts,  this  court  doth  de- 
clare that  such  debts  ouglit  to  be  made 
good  out  of  Hucli  estate,  as  equitable 
assets.  3  Dan.  Ch.  PL  &  Tr.  (Perkins' 
cd.)   2210. 


H.  Decree,  Directions  for  Inquiri($ 
as  to  Charities  and  Their  Treat- 
it  rers. 

And  it  is  ordered  (or  further  or- 
dered) that  the  said  master  do  inquire 
what  are  the  several  charitable  insti* 
tutions  intended  in  the  residuary  be- 
quests contained  in  the  will  of  tiie  tes- 
tatrix; and  who  are  the  present  treas- 
urers of  such  charitable  institutions 
respectively;  and  in  case  there  shall 
be  no  such  treasurer,  tl  en  who  are  the 
trustees  or  managers  thereof  respective- 
ly. 3  Dan.  Cli.  PI.  &  Pr.  (I'erkins' 
ed.)    2219. 

T.  Decree,  Gifts  Ini  Dod  and  li'Hl 
in   Charity  Declared   Void. 

The  court  doth  declare,  that  tho 
charitable  gifts  contained  in  the  in- 
denture of.  etc.,  and  the  will  of  the 
same  date  of  ('.,  the  testator  in,  etc., 
so  far  as  such  gifts  are  payable  out 
of  his  real  estate  or  personal  estate 
savoring  of  realty  (which  has  arisen 
from  or  is  connected  with  land)  are 
null  and  void  bv  the  statute,  etc.  3 
Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.)  2219; 
1   Seton   Dec.   (Kng.  ed.   l,sr>2)   330. 

J.  Decree  Declaring  ]'nid  Testamen- 
tary Papers,  Not  ficinii  Ere- 
cuted  According  to  Law  of  Tes' 
tator's  Domicil. 
"That  the  said  Sir  .1.  <"'.  in  the  bill 
mentioned,  at  the  time  of  the  writing, 
and  executing  the  letters  mentiontnl  in 
the  said  bill,  and  also  at  the  time  of 
liis  death,  was  domiciled  in  the  Pntvjnco 
of  New  Hrunswick,  and  that  tlie  lctfer» 
afnresaid  jiurport  to  be,  and  are,  ten- 
tamentary  jiapers;  ami  that  the  b'g»l 
validity  and  interpretation  tiiereof  iiro 
to  be  governed  and  adjudged  by  tho 
laws  of  said  province;  and  that  the 
same  not  being  executed  so  «h  to  bo 
binding  as  a  will  and  lestanienl  by  the 
laws  of  the  said  prnvince.  they  are  to 
be  deemed  to  all  intt-ntH  and  pur|>oHe« 
as  totttnmentary  pa|>erH,  n  mere  nut- 
litv,  and  of  no  elTert.  and  tluil  tho 
said  Sir  .1.  C  \n.  therefore,  to  br 
deemed  to  have  died  lnt«'*t«le;  and 
that  the  naid  T.  <'.  G.,  having  br«.n 
duly  np|>ointed  adMiini»lrntnr  of  th«» 
goods  and  offertH  of  the  H«i<l  Sir  .T.  <'., 
Ik  entitled  to  have  and  hold  nw  nwh,  tlio 
SMselH  of  the  xnid  Sir  J.  <"..  now  in  lh« 
haiid-t  of  the  unid  W.  A.  B«  in  hi«  an»w«r 
is  stated  and  n'linitlod.  And  If  1«  thiro 
uj.on  ordered  and  drrreed  bv  Ihr  court, 
that  tho   said   W.  A.  do  forthwith   pay 
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ovi-r  the  saino  to  the  said  T.  C.  G.,  as 
adininistratDr,  deduotiiif:  therefrom  the 
amount  wliioh  sluiU  be  awarded  to  him 
as  eosts  in  this  cause  by  the  court,  as 
hereinafter  stated."  3  Dan.  Ch.  PI.  & 
Pr.   (Perkins'  ed.)   2217. 

K.  Decree,  Direction  for  Inquiry  as 
to  Exercise  of  Power  To  Ap- 
point. 

And  it  is  ordered  (or  further  or- 
dered), that  the  said  master  do  inquire, 
whether  the  testatrix  executed  any 
deed  or  deeds  other  than  those  men- 
tioned in  the  pleadings,  which  oper- 
ates or  operate  as  an  appointment  of 
her  real  estate,  or  of  any  kind,  and 
what  part  thereof,  pursuant  to  the 
power  contained  in  the  indenture 
dated,  etc.,  and  if  so,  what  is  the  na- 
ture and  effect  thereof.  3  Dan.  Ch. 
PI.  &  Pr.  (Perkins'  ed.)  2218;  1  Seton 
Dec.   (Eng.  ed.  1862)   287. 

L.  Decree,  Defect  of  Execution  of 
Appointment   hy   Will  Supplied. 

The  court  doth  declare,  that  the  will 
of  M.  L.,  widow,  deceased,  in  the  plead- 
ings, etc.,  is,  notwithstanding  the  de- 
fect in  the  execution  thereof,  a  valid 
execution  of  the  power  of  appointment 
given^  her  by  the  will  of  J.  L.,  the  tes- 
tator in  the  pleadings,  etc.,  and  that 
under  such  will  of  the  said  M.  L.,  her 
daughters,  the  defendants,  M.  B.,  etc., 
are  entitled  absolutely  to  the,  etc.,  and 
cash  carried  over  in  trust  in  and  to 
the  credit  of  the  cause  L.  v.  L.,  to 
"The  disputed  appointment  accounts 
of  the  said  defendants  respectively," 
as  in  the  pleadings  mentioned,  subject 
to  the  payment  thereout  of  the  costs 
of  all  parties  of  this  suit  pro  rata. 
Tax  all  parties'  costs  of  this  suit,  as 
between  solicitor  and  client.  Liberty 
to  apply.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2217;  Lucena  v.  Barnewall, 
5  Beav.  249;  1  Seton  Dec.  (Eng.  ed. 
1862)  287. 

M.  Decree,  Forfeiture  Declared  Un- 
der Terms  of  Will. 

And  the  defendant  A.,  by  her  coun- 
sel, admitting  that  she  never  has  re- 
sided, and  does  not  intend  to  reside, 
in  the  mansion  house  situate,  etc.,  the 
conrt  doth  declare,  that  according  to 
the  true  construction  of  the  will  of 
G.,  the  testator  in.  etc.,  the  said  de- 
fendant has  forfeited  the  estate  for 
life  given  to  her  by  the  said  testa- 
tor's will;  and  (by  consent  of  the  [)lain- 
tiff   bv    his   counsel)    doth   declare   that 


such  forfeit urc  taket;  place  from  tliis 
day.  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed!)  2210,  2211;  Dunne  r.  Dunne,  3 
S.  &  G.  22;  1  Seton  Dec.  (Eng.  ed. 
1862)  262. 

N.  Decree  That  Devise  on  Double 
Contingrncy   Failed. 

Tliis  court  doth  declare,  that  the 
testator's  daughter  S.,  having  died  in 
liis  lifetime,  under  twenty-one  years 
of  age,  but  married,  the  devise  over 
of  the  two  messuages,  etc.,  to  the  de- 
fendant E.,  her  heirs  and  assigns,  in 
the  event  of  the  death  of  the  said  S. 
under  twenty-one  and  unmarried, 
did  not  take  effect,  and  the  said  two 
messuages  descended  to  the  defendant 
I.,  the  testator's  heir  at  law,  and  that 
the  same  are  by  the  said  will  charged 
with  the  testator's  debts  and  funeral 
expenses.  3  Dan.  Ch.  PI.  &  Pr.  (Per- 
kins' ed.)  2210;  1  Seton  Dec.  (Eng. 
ed.   1862)    257,  258. 

0.  Decree,  Inquiry  as  to  Employment 
of  Balances. 

It  is  ordered  that  it  be  referred  to, 
etc.,  to  inquire  and  report  "how  and 
in  what  manner  the  personal  estate  of 
the  testator  possessed  by  (come  to  the 
hands  of)  the  defendant  C,  has  been 
employed  by  him,  and  what  balances 
in  respect  thereof  have  remained  in  his 
hands,  and  during  wliat  time  respective- 
Iv."  3  Dan.  Ch.  PI.  &  Pr.  (Perkins' 
ed.)    2301. 

P.     Decree,  Directions  to  Executor  To 
Pay   Mortgage    Out   of   General 
Assets  Costs. 
Suffolk,  ss.     Supreme  judicial  court,  in 

equity.     W.  T.   A.,  executor  v.  S.  B. 

and  others.     Decree. 

And  now  after  a  full  hearing  and 
consideration  it  is  ordered,  adjudged, 
and  decreed  that  the  said  W.  T.  A., 
executor  of  the  will  of  T.  W.,  take 
out  of  the  general  assets  of  the  estate 
of  said  T.  W.  in  his  hands  as  such 
executor,  a  sum  sufficient  to  pay  the 
debtor  with  interest  thereon,  which  is 
secured  by  mortgage  on  the  estate  in 
D.  street  named  in  the  will  and  therein 
specifically  devised  in  trust;  and  a  fur- 
ther sum  sufficient  to  pay  the  costs 
of  this  suit  taxed  as  between  solicitor 
and  client,  to-wit,  the  sum  of  two  hun- 
dred and  twenty  dollars  for  the  eosts 
of  the  said  executor,  the  sum  of  three 
hundred  and  eight  dollars  and  seventy- 
five  cents  for  the  costs  of  the  several 
respondents,    S.    B.    and    J.    G.    B.,    and 
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the  sum  of  three  hundred  aud  teu  dol- 
lars for  the  costs  of  the  residuary 
legatees;  and  that  no  part  of  the  said 
mortgage  debt,  interest,  or  costs  be 
paid  out  of  the  real  or  personal  estate 
specifically  devised  by  said  will  to  the 
said  W.  T.  A.  in  trust  for  the  benefit 
of  the  said  S.  B,  and  J.  G.  B, 

By  the  court. 
G.  C.  \V.,  clerk. 
December  27,  1862. 

3  Dan.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
2211;  Andrews  v.  Bishop,  ."j  Allen 
(Mass.)    490. 


WINDING   UP   CORPORATIONS. 

Complaint,    Action    by     Stockholder     To 
Wind   Up  Corporation. 

(Allegations  of  corporate  existence 
and  ownership  of  stock  by  plaintiflfs, 
of  indebtedness  of  corporation  and  in- 
sufficiency of  earnings  to  conduct  busi- 
ness, and  danger  of  loss  of  entire  as- 
sets if  business  is  continued.) 

"Wherefore  plaintili's  ask  tliat  a  re- 
ceiver for  the  said  defendant  corpora- 
tion may  be  appointed  to  take  eliargc 
of  its  real  and  personal  property  of  all 
kinds  and  descriptions,  and  whereso- 
ever situated,  including  choses  in  ac- 
tion, with  authority  to  continue  the 
business  of  said  corporation  for  the 
time  being,  under  the  direction  and 
subject  to  tlie  orders  of  tliis  court, 
pending  the  final  winding  up  and  set- 
tlement of  the  afl'airs  of  said  ('or|)ora- 
tion;  that  he  may  be  autliorized  l)v  or- 
der of  this  court  from  time  lo  time  to 
borrow  such  sums  of  money  for  the 
purpose  aforesaid,  as  to  this  court 
may  seem  nei-essary  and  proper,  and 
issue  iiis  obligations  therefor,  that  he 
may  ascertain  the  indebtedness  of  said 
corporation  and  rejiort  the  same  to  tliJs 
court,  that  the  said  defendant  cor- 
poration may  be  ordered  to  convey  or 
transfer  all  its  properly,  both  r<'al  and 
personal,  including  choseM  in  action  and 
letters  patent,  wheresoever  the  wame 
may  be  situated,  whether  witliin  tliiM 
state  or  any  other  state  or  country,  to 
tlio  said  receiver  to  lie  appoin'cij  in  tins 
action,  that  tiic  business  and  afTairs  of 
said  defeuflant  corporation  may  be  uiti 
mately  wound  up,  all  its  propr-rty  of 
all  kinds  ;ind  riescrifit  ions  sold,  and 
the  proceofis  fhereof  cfpiit.'ilily  din- 
tribnted  iindiT  and  in  accoriinnee  witli 
the  ordf'rs  of  this  court,  and  plainfiffH 
pray  for  all  such  other  aud  further  re- 
st 


hef  as  they  may  be  entitled  to,  whether 
at  law  or  in  equitv. "  Peter  r  Par- 
rel F.  &  M.  Co..  .13  Ohio  St.  534  4" 
X.   E.   690. 


WITHDRAWAL  OF  JUROR. 

Entry  of   Ifiiltdraual  of  Juror. 

(Enter  the  postea  in  the  usual  form, 
to  the  words,  "also  come,"  and  then 
proceed  as  follows):  who,  to  speak  the 
truth  of  the  matters  within  contained, 
are  chosen,  tried,  and  sworn;  where- 
upon for  certain  causes,  moving  as  well 
the  said  (circuit  judge)  as  the  said 
plaintiff  and  defendant,  John  Doe.  one 
of  the  jurors  of  the  jury  aforesaid  is 
withdrawn  from  the  panel  thereof,  and 
the  rest  of  the  jurors  of  the  jury  afore- 
said are  altogether  discharged  from 
giving  any  verdict  of  and  upon  the 
premises  within  mentioned,  etc.  liurr 
A  pp.  96,  i!lS4;   2  P.  &   Dner.  Pr.  73.-). 

WITHDRAWAL  OF  PLEADINGS. 
CR08S-RKFERKN<K: 

EQIITV    JURI.SUICTIDN    A.ND    PR«)CKDIRK : 

Petition  for  Leave  To  Withdraw 
Replication  and  Amend  Hill; 

Order  for  Leave  To  Withdraw  and 
Amend   Bill. 


WITNESSES. 


I.  Affidavit    To     Procure     a    Habeas 

Corpu.s  Ad  Tcstincanduni,   IJsj 

II.  Habeas  Corpus  Ad   Tostlflcaiidum. 

III.  Warrant  Against  Witnesg,  Il'sj 

IV.  Interrogatories  on  Attachment  of 

Witness,    iL'^^L' 

cRos.s  hi:fi:rkn<  i>: 

CHA.VOK  Of   Vk.mt.  : 

Affidavit  for  Chango  of  N'immic  on  Ac- 
count of  Convenience  of  Wilnewicit 
f'osTS: 

Affidavit     To     I'aymrnf     of     NSitnens 
Fi'os. 
DKfo.mTioN.s: 
CommiMHion     To    Kxnmino     Witne^"o« 

(a.    b): 
Comuiixnion     To    Examine    Wilnr«M-» 
for   Pnr[Mi«rH  of  .Motion. 
obstkictino  .IrHTUT: 

Fndicfnient,     Inlirfering     With     Wil- 

in'^i,    Adviwing    \on  riftendntirp; 
Indictment.     Intrrfering     With     Wll 
netiN,      Adminiwlration      of     Inlox- 
icaots. 
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pKNAl/riES,    FOKKKITI^KKS    AND    FlNES: 

Complaint    Ajiainj^t    Witness    for   Dis- 

oboyinjj  SiibpotMui. 
Trkuminakv    Examination: 

Deposit  inn    of    Witnesses     TaUeii     at 

I'relin'inury   Kxaniination; 


to  tlie  sheriff  of  the  (city  and)   coun- 
ty  of    (New    York),  ^jreeting: 
Wo  command  you,  that  you   have  the 
body   of   X.    v.,  detained  in   our  prison 
in    your    custody,    as    it    is    said,    under 
safe    and    secure    conduct,    before    our 


Oath  to  Complaining:  Witness  on  Tre-  i  justices   of    our    supreme    court,   circuit 


liminary    Examination. 
Subpoena: 

Subpoena  for  Circuit; 

Subpoena   Duces   Tecum; 

Subpoena   Ticket   tor  the  Circuit; 

Subpoena   Ticket    Duces   Tecum; 

Subpoena  on   Writ   of  Inquiry  Before 
the   Sheritf; 

Subpoena    Ticket     on     ^Vrit     of     In- 
quiry; 

Subpoena  on  References; 

Subpoena  Ticket  for  Appearance  Be- 
fore Referee. 
I.      Affidavit    To    Procure   Habeas   Cor- 
pus Ad  Testificandum. 

(Erie)  county,  ss.:  A.  B.  of  ^ , 

the  above  named  plaintiff  (or,  C.  D. 
of  ,  the  above  named  defend- 
ant) being  duly  sworn,  deposes  and 
says,  that  this  action  is  brought  to  re- 
cover, etc.  (state  the  nature  of  the  ac- 
tion), that  the  defense  to  the  same  is 
(state  what).  And  deponent  further 
says,  that  be  lias  fully  and  fairly  stated 
the    case    in    this    cause    to    E.    F.    his 

counsel  therein,  who  resides  at 

and  has  fully  and  fairly  disclosed  to 
his  said  counsel  what  he  expects  to 
prove  by  X.  Y.  who  is  now  a  prisoner 
(for  debt)  in  the  custody  of  the  sheriff 
of  the  county   (or  city  and  county)   of 

,    and    that    the    testimony    of 

the  said  X.  Y.  is  material  and  neces- 
sary to  this  deponent  on  the  trial  of 
this  cause,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes;  and 
that  without  the  benefit  of  the  testi- 
mony of  the  said  X.  Y.  this  deponent 
cannot  safely  proceed  to  the  trial  of 
this  cause,  as  he  is  also  advised  by 
his  said  counsel  and  verily  believes. 
And  deponent  further  says,  that  this 
cause  is  noticed  for  trial,  at,  etc.  (state 
the  time  and  court),  and  that  this 
application  to  procure  the  attendance 
of  the  said  X.  Y.  as  a  witness  for  this 
deponent,  is  without  any  fraud  or  con- 
nivance between  this  deponent,  and  the 
said  X.  V.  Sworn,  etc.  A.  B.  (or 
C.  D.)  Burr.  A  pp.  1 «.  S30;  Till.  Forms 
249:  Yatfs '  Forms  K4. 
n.     Habeas  Corpus  Ad  Testificandum. 


judges,  or  some  or  one  of  them,  at  a 
circuit  court  to  be  held  in  and  for  the 
(city  and)  county  of  (New  York),  at 
the'  (city  hall  in  the  said  city),  on 
the  first  Monday  of  May  next,  to  tes- 
tify and  give  evidence  in  a  certain 
cause  now  pending  in  the  said  supreme 
court,  and  then  and, there  to  be  tried 
between  A.  B.  plaintiff,  and  C.  D.  de- 
fendant, of  a  plea  of  trespass  on  the 
case  (or  as  the  action  is),  on  the  part 
of  the  plaintiff  (or  defendant).  And 
immediately  after  the  said  X.  Y.  shall 
then  and  there  have  given  his  testi- 
mony in  the  said  cause,  that  you  re- 
turn' him  to  our  said  prison,  under  safe 
and  secure  conduct.  And  have  you 
then  there  this  writ.  Witness,  Greene 
C.  Bronson,  Ksquire,  our  chief  justice, 
at  the  (capitol  in  the  city  of  Albany), 
the  (seventeenth  day  of  January),  in 
the  year  of  our  Lord  one  thousand  eight 
hundred   and    (forty-six). 

,  ,  clerks. 

E.   F.,   attorney. 

(Endorsed    in    addition    to    the   title.) 

Allowed  (L'Oth  March,  184(3,  John  W. 
Edmonds),   Circuit   Judge. 

Burr.  App.  127,  §2;')] ;  Till.  Forms  29; 
.0  Cow.  176. 

III.  Warrant  To  Apprehend  Witnesses. 

By  (the  judge  or  utiiccr  issuing  the 
warrant)  to  the  sheriff"  of  the  coun- 
ty of  : 

You  are  hereby  commanded,  in  the 
name  of  the  people  of  the  state  of  New 
York,  to  apprehend  and  bring  before 
me,  at,  etc.,  1.  J.,  a  witness  duly  sum- 
moned to  attend  before  me,  and  who 
has  neglected  to  do  so  (and  a  copy  of 
which  summons  so  disobeyed  by  him  is 
hereto  annexed),  and  hereof  fail  not 
at   your   peril.      Witness   my   hand   and 

seal,    at,    etc.,     the    day    of 

-,  in  the  year,  etc. 


(Judge's  signature  and  seal.) 
Burr.   App.   488,   §994;   Yates'   Forms 

r,r,2. 

TV.  Interrogatories  on  Attachment  of 
Witness  for  Disobeying  Subpoe- 
na. 

XI.     laaoeao   v/uifuo  xx>x    *^».x..^» Supreme  court.     Interrogatories  to  be 

The  people  of  the  state  of  New  York,  |  administered   to   X.    Y.,   who   is   in    the 
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custody  of  W.  J.,  slieriff  of  the  (city 
and)  county  of  (New  York),  on  an 
attachment  issued  against  him  for  dis- 
obeying a  certain  writ  of  subpoena  di- 
rected to  the  said  X.  Y.,  commanding 
him  to  appear  at  a  circuit  court,  held 
in  and  for  the  (said  city  and)  county 
of  (New  York),  at,  etc.,  on,  etc.  (the 
day  and  place  named  in  the  subpoena), 
to  testify  as  a  witness  in  an  action  of 
(trespass  on  the  case),  pending  in  the 
supreme  court  between  A.  B.,  plaintiff, 
and  C.  D..  defendant,  on  the  part  of 
the  plaintiff  (or  defendant). 

First  interrogatory.  Were  you  or 
not.  subpoenaed  to  appear  and  testify 
at  the  time,  in  the  manner,  and  be- 
tween the  parties  in  the  caption  of  thoe 
interrogatories  mentioned?  If  yea.  state 
when,  where,  how  and  by  whom  you 
were  so  subpoenaed,  and  whether  any, 
and  what  money  was  paid  you  for  your 
fees  as  such  witness?     Declare  fully. 

Second  interrogatory.  Look  at  the 
annexed  writ  of  subpoena  now  ex- 
hibited to  you  at  this,  tiie  time  of 
your  examination.  Is  that  tiie  writ  by 
which  you  were  so  subpoenaed,  and  was 
a  subpoena  ticket  at  the  same  time  left 
with  you.  agreeing  in  substance  witii 
such  subpoena?  Declare,  to  your  best 
knowledge  and  belief. 

Third  interrogatory.  Did  you.  or  not, 
(ibey  such  subpoena  iiy  attending  as  a 
witness  at  tlie  time  and  place  therein 
mentioned,  and  from  day  to  day  dur- 
ing tlie  circuit  court  in  the  said  writ 
specified,  or  '.intil  the  court  or  the 
jiarty  su})|ioenaing  you  duly  discharged 
you.  If  nay.  why  did  you  not  so  at- 
tend?    Answer    fully. 

E.    I'\,    attorney,    and    of 

counsel    for    (pIfT.) 

Burr.  Ai)p.  Kin.  S'J.";  Vatcs'  Forms 
92. 

WORK  AND  LABOR. 
I.    Declarations,  T2S| 

A.  Comnmn     ('ohiiIk     J'lrr     W  mk     mul 

Labor,    I'JMJ 

B.  For  fi'afics  an  Himl  Sinunl,  IL'H.') 

C.  For    Work    With    llorsiM   mul   t'nr- 

riagcK,  128G 

D.  For    Jf'orl-,    Journri/s    nml    .Iflnul- 

anrr,    12Hr, 

E.  For    Botrnl   nml    Wnfiis    n^    II ir.  I 

Srrvntii,   I'-'HO 

F.  For    Not    Ffrciviiift    Srriant     /"'" 

Hcrvicc,  1286 


G.     By  Xitr.sc  for  Services,  12s7 

H.  For  Carriage  of  Goods  hu  Laud. 
12S7 

I.      />•(/  UiuUrtaker,  1287 
II.     Complaints,  1288 

A.  Firr     ]l'ork    and     Labor,     Urneral 

Form,  1288 

B.  0)1     Special    Contract    Completely 

FulfiUed,   1288 

C.  For     Work     and     Materials     Fur- 

nished, 1288 

D.  For  Work  and  Materials  FurH)shed 

on  Account,  1288 

K.  For  Eepaymcnt  of  Advances  on 
Services  Unfulfilled,  1288 

V.  By  Employe  Discharged  or  I're- 
vcntcd  From  Fulfilling  Contract, 
1289 

(5.  For  Employe's  Refusal  To  Serve, 
1289 

If.  For  Work  and  Labor  on  Account, 
12S9 

1.       For   Tuition,  1289 

,1.       For  Stat)ling  Horse,  1289 

K.  Against  Common  or  Private  Car- 
rier,  Loss   of  Ciootls,    1290 

L.  Against  Common  or  Private  Car- 
rier for  Failure  To  Deliver  in 
Time.  1290 

M.      Aqainst      Watchmaker      firr      .\<>t 
Using  Due  Care,  1290 
Breach    of   Contract    To   Manufac- 
ture (ioo<ls,  1291 
For    (ioods    Made    and     Sot     Ac- 
cepted,   1291 

P.  On  Promise  To  Manufacture  Wool, 
1291 

(}.  For  Services  in  Editing  or  Com- 
piling  Book,    1291 

Iv.  For  Services  in  Editing  SewK- 
paptr,  1291 

S.      Bii     S'rivspaper     for     Advrrtmng, 
'  1291 

T.  On  Aorermcnt  To  Print,  and  J  or 
Injury  to  Plates.  1292 

r.     Bii  Advertising  Agent  for  Srrx'iccM 
and    Dishursemrnts,    1292 
( "KOSS  T?  K FKR  V.SCKH : 

.\|H  |||TK<TS    ANI»    BflI,I)KB«: 

<'iiiiipiuint      by      Archilcrt      for     Hi* 

Servire'i; 
ConiplHint  by  Mnibicr  on  S|»rrial  Con- 

trHct.     Modified      l>y      P.trol,     With 
I  rinim   for   Kxtm   Work; 

Cninidnint    Agninwt     MiiiMer    for    Not 

Well    Finishing    Hiiilding; 
<  ompl'iinf     Agniniit     Unildrr    for    Not 

rMiiiplcling  ]\\n  Work.  With  Hprrliil 
I  Dam.igc  by  Lo«x  of  Rent; 
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Answer,    riainfiff's    Work    Not    Fin- 
ished   aii(i     Architect's     Certificate 
Not   Obtained. 
Assign  MKNTS: 

Complaint       on       Special       Contract, 
Where   Fulfilled   by  Assignee. 
Assumpsit: 

Declaration,      Common      Counts      for 
Goods     Sold,     Work,     Labor     and 
Materials,   With   Money  Counts. 
Attdrnkys: 

Complaint   by   an   Attorney   for  Serv- 
ices and  Disbursements. 

(JrARAKTY: 

Complaint      Against      Principal      and 
Guarantors  in   Contract   for    Work 
and  Labor. 
Husband  and  Wife: 

Declaration  by  Husband  and  Wife 
for  Work  and  Labor  by  Wife  lie- 
fore  Marriage; 
Declaration  Against  Husband  and 
Wife  for  Work  Done  for  Wife 
Before  Marriage. 
Injunctions  : 

Injunction    Against   Contractor  Inter- 
fering After  Forfeiting  Contract. 
Parent  and  Child: 

Complaint  by  Parent  for  Services  of 
Minor   Son. 
Physicians  and  Surgeons: 

Declaration  as  Surgeon,  and  for  Med- 
icines. 
PRiNf'iPAi.  AND  Agent: 

Declaration    by   Agent   Against    Prin- 
cipal  for  (Commission  According  to 
Agreement. 
Schools  and  School  Districts: 

Complaint    by    Teacher     To     Recover 
for  Services. 
Use  AND  Occupation: 

Declaration,      Common      Counts      for 

Board   and  Lodging; 
Declaration,      Common      Counts      for 
Xecessities    Provided    for    Defend- 
ant; 
Complaint  for  Board  and  Lodging. 

I.     Declarations. 

A.  Declaration,  Common  Counts  for 
Work,  Labor  and  Materials, 
With  Money  Counts. 

For  that  whereas  the  said  defend- 
ant  heretofore,  to-wit,  on   the 

day    of   ,    in    the    year    of    our 

Lord   one   thousand   eight    hundred   and 

,    at   ,    to-wit,    at    the 

(city,  and  in  the)   county  of  , 

aforesaid,  was  indebted  to  the  said 
plaintiff,  in  the  sum  of  dol- 
lars, lawful  money  of  the  United  States 


of  America,  for  the  work  and  labor, 
care  and  diligence  of  the  said  plain- 
tiff, by  the  sai<l  jjlaintiff,  before  that 
time  done,  performed,  and  bestowed  in 
and  about  the  business  of  the  said  de- 
fendant, and  for  the  said  defendant, 
and  at  his  special  instance  and  re- 
quest. (Same  count  for  materials.) 
And  also  for  divers  materials,  and 
other  necessary  things,  by  the  said 
phiintifT,  before  that  time,  found  and 
provided,  and  used  and  applied  in  and 
about  that  work  and  labor,  for  the  said 
defendant,  and  at  his  like  special  in- 
stance and  request.  And  being  so  in- 
debted to  the  said  plaintiff,  the  said 
defendant,  in  consideration  thereof, 
afterwards,  to-wit,  on  the  same  day 
and  year  (last  aforesaid),  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff,  well  and  truly  to  pay  unto 
the  said  plaintiff,  the  said  sum  of 
m,oney  last  mentioned,  when  the  said 
defendant  should  be  thereunto  after- 
wards requested.  (Quantum  meruit  for 
the  same.)  And  whereas  also,  after- 
wards, to-wit,  on  the  same  day  and 
year  (last  aforesaid),  and  at  the  place 
aforesaid,  in  consideration  that  the  said 
plaintiff  had,  before  that  time,  at  the 
like  special  instance  and  request  of  the 
said  defendant,  done,  performed  and 
bestowed  divers  other  work  and  labor, 
care  and  diligence,  in  and  about  the 
business  of  the  said  defendant,  and 
for  the  said  defendant,  and  had,  be- 
fore that  time,  found,  provided,  used 
and  applied  divers  other  materials,  and 
other  necessary  things,  in  and  about 
that  business,  the  said  defendant  un- 
dertook, and  then  and  there  faithfully 
promised  the  said  plaintiff,  that  he,  the 
said  defendant,  would  well  and  truly 
pay  to  the  said  plaintiff  so  much  money 
as  the  said  plaintiff  reasonably  de- 
served to  have  of  the  said  defendant, 
for  the  same,  when  he,  the  said  de- 
fendant, should  be  thereunto  after- 
wards requested.  And  the  said  plain- 
tiff avers,  that  he  reasonably  deserved 
to    l<ave    of    the    said     defendant    for 

the   same,   the   further  sum   of  

dollars,  of  like  lawful  money  as  afore- 
said, to-wit,  at  the  place  aforesaid: 
Whereof  the  said  defendant  after- 
wards, to-wit,  on  the  same  day  and 
year  (last  aforesaid),  and  at  the  place 
aforesaid,    had    notice. 

And  whereas  also,  the  said  defendant 
afterwards,    to-wit,    on    the    same    day 
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and  year  last  aforesaid,  and  at  the 
place    aforesaid,    was    indebted    to    the 

said    plaintiff    in    the    sum    of   

dollars,  like  lawful  money,  as  afore- 
said, for  so  much  money,  before  that 
time  lent  and  advanced  by  the  said 
plaintiff  to  the  said  defendant,  and  at 
the  special  instance  and  request  of  the 
said  defendant.  And  being  so  indebted, 
the  said  defendant,  in  consideration 
thereof,  afterwards,  to-wit,  on  the 
same  day  and  3'ear  (last)  aforesaid, 
and  at  the  place  aforesaid,  undertook, 
and  then  and  there  faithfully  promised 
the  said  plaintiff  well  and  truly  to 
pay  unto  the  said  plaintiff  the  said 
sum  of  money  last  above  mentioned, 
when  the  said  defendant  should  be 
thereunto  afterwards  requested. 

And  whereas  also,  the  said  defendant 
afterwards,  to-wit,  on  the  same  day 
and  year  last  aforesaid,  and  at  the 
place  aforesaid,  was  indebted  to  the 
said    plaintiff,    in    the    further    sum    of 

dollars,  of   like  lawful  money 

as  aforesaid,  for  so  much  money  be- 
fore that  lime,  paid,  laid  out,  and  ex- 
pended by  the  said  plaintiff,  to  and 
for  the  use  of  the  said  defendant  and 
at  the  like  special  instance  and  re- 
quest of  the  said  defendant.  And  be- 
ing so  indebted  the  said  defendant,  in 
consideration  thereof,  afterwards,  to- 
wit,  on  the  same  day  and  year  (last) 
aforesaid,  and  at  the  j)lace  aforesaid, 
und<Ttook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  well 
and  truly  to  pay  unto  the  said  plain- 
tiff, the  said  sum  of  money  l.ist  above 
mentioned  when  the  said  defendant 
should  be  thereunto  afterwards  re- 
quested. 

And  whereas  also,  the  said  defend- 
ant afterwards,  to-wit,  on  the  same 
day  and  year  last  aforesaid,  and  at  the 
place  aforesaid,  was  indobfed  to  the 
said  plaintiff  in  the  furtlier  sum  of 
,(onc  thousand)  dollars,  of  like  lawful 
money  as  aforesaid,  for  so  nnicli 
money,  bffore  that  time,  had  and  re 
ceived  by  the  said  di-fendniit,  to  and 
for  the  use  of  tiie  said  i-Iaiiitiff.  And 
being  so  indebted,  the  said  defrndant, 
in  consideration  thereof,  afterwards,  to- 
wit,  on  the  same  day  and  year  (Iiisf) 
aforesaid,  and  at  the  place  nfore»;ti<l. 
undertook,  and  then  and  there  faifliful 
ly  promised  the  said  plaintiff,  well  and 
truly  to  pay  unto  the  siiid  i)laintiff. 
the  said  sum"  of  money  last  above  men- 


tioned, when  the  said  defendant  should 
be   thereunto   afterwards   requested. 

And  whereas  also,  the  said  defendant 
after%vards.  to-wit,  on  the  same  day  and 
year  last  aforesaid,  and  at  the  place 
aforesaid,  accounted  together  with  the 
said  plaintiff  of  and  concerning  divers 
other  sums  of  money,  before  that  time 
due  and  owing  from  the  said  defendant 
to  the  suid  plaintiff,  and  then  and 
there  being  in  arrear  and  unpaid;  and 
upon  such  accounting,  the  said  defend- 
ant then  and  there  was  found  to  be 
in    arrear,    and    indebted    to     the     said 

plaintiff  in  the  further  sum  of  

dollars,  of  like  lawful  money,  as  afore- 
said. And  being  so  found  in  arrear, 
and  indebted  to  the  said  plaintiff,  the 
said  defendant,  in  consideration  there- 
of, afterwards,  to-wit,  on  the  same  day 
and  year  (last)  aforesaid,  and  at  the 
place  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  well  and  truly  to  pay  unto 
the  said  plaintiff,  the  said  sum  ot 
money  last  above  mentioned  when  he, 
the  said  defendant,  should  be  there 
unto  afterwards  requested. 

Nevertheless  the  said  defendant  (al- 
though often  afterwards  requested  so 
to  do),  hath  not  as  yet  paid  the  said 
several  sums  of  money  above  men- 
tioned, or  any,  or  either  of  them,  or 
any  part  thereof  to  the  said  jdainliff; 
but  to  pay  the  same,  or  any  part  there 
of  to  the  said  plaintiff,  the  said  do 
fendant  hath  hitherto  altogether  ro 
fused,    and    still    doth    refuse.      To    th«» 

damage  of  the  said  plaintiff  of  — ^ — 

dollars,  and  tlien-forr  tlie  said  plain- 
tiff brings  suit,   etc. 

K.  v.,  atfornev   for   plaintiff. 

Rurr.  A  pp.  242,  «.■.<) «'. 

n.     Declaration    for    Wafltx    »m    Ihrril 
Servant. 

The  indebitatus  count  Is  n?*  in  I.  A. 
inserting  tliese  words,  "for  the  WBU**" 
or  salarv  of  the  naifl  pininliff,  beforo 
that  tin'ie  and  then  due  and  paynbb' 
from  the  »aid  defendant  to  the  dnid 
plaintiff  for  tlie  tterviro  nf  the  *n\<\ 
plaintiff,  by  him  before  then  doni»  and 
jierfnrmed  B"  the  hired  nervnnt  ot  and 
for  the  said  defendant  and  on  \\\*  m 
fainer.  and  l)iing  no  in.Ieliled."  etc. 
(ronrlude  as  in  I.  A).  If  the  i.er%ie«» 
)ia-4  been  performed  on  board  a  "Inp 
n.Id  lliei.e  wordn.  "in  and  on  bonrd  n 
rertftin  chip  or  vcuwl"  2  Thit.  PI. 
6.".. 
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C  ncflaration  for  Hark  l\'itli  Iforsts 
and  Ctirritifies. 

riu>  indobitatus  oount  is  as  in  1,  A, 
inserting  those  words,  "for  tiie  worlc 
and  labor,  care,  and  diliffence  of  the 
said  plaintiff,  before  tliat  time,  done, 
performed,  and  bestowed  by  tiie  said 
]>laintitf  and  his  servants,  and  witii 
ins  horses,  carts,  and  carriages  [or, 
'witii  his  lighters  and  other  vessels '| 
goods  and  chattels,  in  and  about  the 
business  of  the  said  defendant,  and 
for  the  said  defendant,  and  at  his  spe- 
cial instance  and  request,  and  being  so 
indebted,"  etc.  (conclude  as  in  I,  A). 
If  it  be  for  the  carriage  of  goods,  in- 
stead of  the  words  between  the  brack- 
ets, say  (in  and  about  the  carrying 
and  conveying  of  divers  goods,  chattels, 
and  merchandise,  and  delivering  the 
same  for  the  said  defendant,  and  at 
his  special  instance  and  request,"  etc., 
or  the  count  may  be  as  in  the  next 
indebitatus  count).  The  quantum 
meruit  thereon  is  as  in  I,  A,  inserting 
as  follows,  "had  before  that  time 
done,  performed  and  bestowed  other  his 
work  and  labor,  care,  and  diligence, 
by  himself  and  his  servants,  and  with 
his  horses,  carts,  and  carriages  (or, 
'with  his  lighters  and  other  vessels') 
goods,  and  chattels  in  and  about  the 
business  of  the  said  defendant,  and 
for  the  said  defendant,  he  the  said 
defendant  undertook,"  etc,  (conclude 
as  in  I,  A).  (Add  one  indebitatus 
assumpsit  count  for  work  and  labor 
generally,  the  account  stated,  and 
breach.)      2   Chit.  PI.  76. 

D.  Declaration  for  Worh,  Journeys, 
and  Attendance. 

The  indebitatus  count  is  as  in  I,  A, 
inserting  these  words,  "for  the  work 
and  labor,  care,  and  diligence  of  the 
said  plaintiff  by  him  the  said  plaintiff, 
before  that  time  done,  performed  and 
bestowed,  in  and  about  the  business 
of  the  said  defendant,  and  at  his  spe- 
cial instance  and  request,  and  for  divers 
journeys  and  attendances  by  the  said 
plaintiff  before  that  time  made,  per- 
formed, and  given,  in  and  about  the 
said  work  and  labor  for  the  said  de- 
fendant and  at  his  like  special  in- 
stance and  request,  and  being  so  in- 
debted," etc.  (conclude  as  in  I,  A). 
The  quantum  meruit  thereon  is  as  in 
I,  A,  inserting  as  follows,  "had  before 
that  time  done,  performed,  and  be- 
stowed other  his  work  and  labor,  care, 
diligence,  in  and  about  other  the  busi- 


ness of  the  said  defendant,  and  for 
the  said  defendant,  and  iiad  ak*o  at 
his  like  special  instance  and  request, 
before  that  time  made,  performed,  an(l 
given,  divers  other  journeys  and  at- 
tendances in  and  about  the  said  last 
mentioned  work  and  labor  for  the  said 
defendant,  lie  the  said  defendant  under- 
took," etc.  (conclude  as  in  I,  A).  (Add 
one  count  for  money  paid,  account 
stated,  and  breach.)     2  Chit.  PI.  77. 

E.  Declaration  for  Board  and  Wages 

as  Hired  Servant. 
For  that  whereas  heretofore,  to-wit, 
on,  etc.  (day  of  retainer  or  about  it) 
at,  etc.,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  would 
enter  into  the  service  of  the  said  de- 
fendant, as  a  hired  servant,  and  serve 
the  said  defendant  in  that  capacity, 
he  the  said  defendant  undertook,  and 
then  and  there  faithfully  promised  the 
said  plaintiff,  during  the  continuance 
of  such  service  and  employment,  to 
pay  him  the  said  plaintiff"  for  such 
service  certain  wages,  after  the  rate  of 

1,     per     annum,      and      certain 

board  wages  for  his  support  and  main- 
tenance  during   such   service,   after  the 

rate    of    shillings    per    week; 

and  the  said  plaintiff  avers,  that  he, 
confiding  in  the  said  promise,  and  un- 
dertaking of  the  said  defendant,  did 
afterwards,  to-wit,  on,  etc.,  aforesaid, 
enter  into  the  service  of  the  said  de- 
fendant, and  served  the  said  defend- 
ant in  the  capacity  aforesaid  for  a 
long  space  of  time,  to-wit,  for  the 
space  of  weeks  then  next  fol- 
lowing, and  that  the  board  wages  of 
the  said  plaintiff,  during  tlie  time 
aforesaid,  and  after  the  rate  afore- 
said,    amounted     to     a     large     sum     of 

money,    to-wit,    the    sum    of    1, 

whereof  the  said  defendant  afterwards, 
to-wit,  on,  etc.  (any  day  before  title 
of  declaration),  at,  etc.,  aforesaid,  had 
notice.  (Add  the  common  count  for 
wages,  as  in  I,  A,  and  counts  for  work 
and  labor,  money  paid,  account  stated, 
and  breach.)     2  Chit.  PI.  256. 

F.  Declaration     for    Not     Beceiving 

Hired  Servant  Into  Service. 
For  that  whereas  heretofore,  to-wit, 
on,  etc.  (day  of  promise,  or  about  it) 
at,  etc.  (venue)  in  consideration  that 
the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  de- 
fendant,   had    then    and    there    agreed 


See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


WORK  AXD  LABOR 


1287 


with  the  said  defendant  to  enter  into 
the  service  of  the  said  defendant  as 
a  (lady's  maid),  and  to  serve  the  said 
defendant   in   that   capacity,  at   certain 

wages,   after   the   rate    of  ' ?,   a 

year,  to  be  therefore  paid  by  the  said 
defendant  to  the  said  plaintiff,  during 
her  continuance  in  such  service,  she 
the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said 
plaintiff  to  receive  her  into  the  service 
of  the  said  defendant  in  the  capacity 
aforesaid,  and  to  retain  and  employ  her 
in  such  service  at  the  wages  afore- 
said. And  the  said  plaintiff  avers,  that 
she,  confiding  in  the  said  promise  and 
undertaking  of  the  said  defendant, 
hath  always  been  ready  and  willing  to 
enter  into  the  service  of  the  said  de- 
fendant, in  the  capacity  aforesaid,  and 
to  serve  her  the  said  defendant  in 
that  capacity  for  the  wages  aforesaid. 
And  although  the  said  plaintiff,  after- 
wards, to-wit,  on  the  day  and  year 
aforesaid,  at,  etc.  (venue)  aforesaid, 
requested  the  said  defendant  to  re- 
ceive the  said  plaintiff  into  the  service 
of  the  said  defendant,  in  the  capacity 
aforesaid,  and  to  retain  and  employ 
her  in  such  service  at  the  wages  afore- 
said; yet  the  said  defendant,  not  re- 
garding her  said  promise  and  under- 
taking, but  contriving,  and  fraudulently 
intending,  craftily  and  subtly  to  de- 
ceive and  defraud  the  said  plaintiff  in 
this  behalf,  did  not  nor  would,  at  the 
said  time  when  she  was  so  requested 
as  aforesaid,  or  at  any  time  afterwards, 
receive  the  said  plaintiff  into  the 
service  of  the  said  defendant,  or  re- 
tain or  employ  her  in  such  service,  al 
the  wages  aforesaid,  or  otherwise  how- 
soever, but  wholly  neglected  and  re- 
fused 80  to  do;  whereby  the  said  jilain- 
tiff  not  only  lost  and  was  deprived  of 
all  the  profits  and  emoluments  which 
might  and  would  otherwise  liave  arisen 
and  accrued  to  her  from  entering  into 
the  service  of  the  said  defemiant,  but 
also  lost  and  was  deprived  of  tlio 
means  and  opportunity  of  being  re- 
tained and  employed  by  and  in  fho 
service  of  divers  otlier  p<Tsons,  and 
remained  and  continued  wholly  out  of 
service  and  unemployed  for  a  long 
space  of  time,  to  wit,  for  the  space  of 
three  months  then  next  following,  and 
was  and  is  otherwise  greatly  injured 
and  damnified,  to  wit,  at,  etc.  (venue) 
•foresaid,  etc.     (Add  counts  for  work 


and  labor,  account  stated,  and  brracb.) 
2  Chit.  PI.  324. 

G.    Declm-ation  hy  Nume  for  Scrriccs. 

The  indebitatus  count  is  as  in  T,  A, 
inserting  these  words,  "for  the  work 
and  labor,  care,  and  diligence  of  the 
said  plaintiff,  by  the  said  jdaintiff  be- 
fore that  time  done,  performed,  and 
bestowed  as  a  nurse  for  the  said  de- 
fendant, and  at  his  special  instance  and 
request,  in  and  about  the  nursing,  at- 
tending, and  taking  care  of  the  said 
defendant  and  of  divers  persons,  whilst 
he  and  they  were  sick  and  laboring 
under  divers  diseases,  disorders  and 
maladies,  and  being  so  indebted,"  etc. 
(conclude  as  in  T,  A).  The  quantum 
meruit  thereon  is  as  in  T,  A,  insert- 
ing as  follows,  "had  before  that  time 
done,  performed,  and  bestowed  other 
her  work  and  labor,  care,  and  diligence 
as  a  nurse,  in  and  about  the  nursing, 
attending,  and  taking  care  of  the  said 
defendant  and  divers  other  persons, 
whilst  they  were  sick  and  laboring 
under  divers  other  diseases,  disorders, 
and  maladies,  he  the  said  defendant 
undertook,"  etc.  (conclude  as  in  I,  A). 
2   Chit.   PI.   So. 

H.  Declaration  for  Carriage  of  <loo<1.i 
by  Land. 

The  indebitatus  count  is  .-is  in  I,  A, 
inserting  these  words,  "for  the  carriage 
and  conveyance  of  divers  goods,  mer- 
chandise, and  chattels,  by  the  said 
jilaintiff  before  that  time  carried  and 
conveyed  in  certain  carts  and  oth»r 
carriages  for  the  said  defendant,  and 
at  his  special  instance  and  re<|iiesf,  and 
being  so  indebted,"  etc.  (conclude  n« 
in  I,  A).  The  quantum  meruit  tliere- 
on  is  as  in  I,  A,  inserting  as  fullown, 
"had  l)efore  that  time  carried  and  con- 
veyed divers  other  goods,  merclinndixo, 
and  chattels,  in  certain  other  parts  and 
carriages,  for  the  said  defendant,  he 
the  said  defendi.nt  undertook,"  olr. 
(conclude  as  in  F,  A).  (Add  one  count 
for  work  and  Inl)or  genernily.  moni»y 
paid,  account  stated,  and  breach.)  S 
Chit.  PI.  77. 

I.     Dcdaration  by  Undrrtakcr. 

The  indebitatus  count  in  an  in  I,  A, 
inserting  theiie  wordu,  "for  the  work 
and  labor,  cnre,  diligence,  ntid  iitl«»nd- 
ancp  of  the  said  plaintiff  ai  iin  nndir- 
tnkefl  of  fnnersln,  before  Hint  lime 
done,  performed,  and  be<itowed  by  tho 
said  [dnintiff  and  his  dervnnl",  in  and 
about   the   fiincrai   of  one   K.    F.   (or  R 
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certain  person  iTccoasod)  on  the  retain- 
er, and  at  the  spiMMal  instance  and  re- 
quest of  tlie  sail!  deftMidant,  ami  for 
divers  hearses,  ooaolies,  liorses,  mate- 
rials, chattels,  and  other  necessary 
things  used  and  applied  in  and  about 
the  furnishing  and  conduc'ting  of  tlio 
said  f\ineral  by  the  said  phiintilf  be- 
fore that  time  found  and  i>rovided  for 
the  said  defendant,  and  at  his  like 
special  instance  and  request;  and  be- 
ing so  indebted,"  etc.  (conclude  as  in 
I,  A).  Tiie  quantum  meruit  thereon 
is  as  in  I,  A,  inserting  as  follows, 
"had  before  that  time  done,  performed, 
and  bestowed,  other  his  work  and  labor, 
care,  diligence,  and  attendance,  as  an 
undertaker  of  funerals,  hy  himself  and 
his  servants,  in  and  about  the  funeral 
of  the  said  E.  F.  (or  of  a  certain  other 
person  deceased)  and  had  also  at  the 
like  special  instance  and  request  of 
the  said  defendant,  before  that  time 
found  and  provided  divers  otlier 
hearses,  coaches,  horses,  materials,  chat- 
tels, and  necessary  things  for  the  said 
defendant,  and  used  and  applied  the 
same  in  and  about  the  furnishing  and 
conducting  of  the  said  last-mentioned 
funeral,  he  the  said  defendant,  under- 
took, etc.  (conclude  as  in  I,  A).  (Add 
one  indebitatus  count  for  work  and 
labor  generally,  one  for  goods  sold 
one  for  the  use  and  liire  of  hearses, 
coaches,  and  horses,  goods,  etc.,  money 
paid,  account  stated,  and  breach.)  2 
Chit.  PI.  85. 

n.     Complaints. 

A.     Complaint    for    Work   and   Lahor, 
General  Form. 

I.  That    from    the   day   of 

,   18 ,  to  the  day 

of   ,    18 ,   at ,    the 

plaintiff  rendered  services  to  the  de 
fendant,  at  his  request  *  as  his  house- 
hold servant  (or  otherwise.  See  the 
following  forms). 

II.  That   for    said    services   the   de- 
fendant promised  to  pay  him 

dollars   per   month. 

(Or,  II.     That  the  same  were  reason- 
ably worth  dollars,  which  sum 

became    due   therefor   on    the   

day  of ,  18 .) 

III.  That  no  part  of  the  same  has 
teen  paid. 

IV.  (Demand,   if  necessary,   as   fol- 
lows:   That    on    the day    of 

-,  the  plaintiff  demanded  of  the 


B.     Complaint,     on     fiprr'ml     Contract 
Coniphiclif  Fvl/iU((L 

I.  That    on    the ,    day    of 

,    IS ,    the    defendants     (in 

consideration  of  ),  executed  in 

writing  under  their  hands  and  seals 
(and  delivered  to  the  ]ilaintiff)  a  con- 
tract witli  the  plaintitl",  of  which  the 
following   is   a    copy:    (copy    contract), 

II.  That   thereafter   and   before   the 
dav  of  .   IS ,  the 


tiay   OT   ,    lo ,    luo 

plaintitl"   duly   performed   all   the   condi- 
tions thereof  on  his  part. 

III.      That    on    the   day   of 

18 ,  at ,  the  plain- 


tiff  duly  demanded  of  the  defendants 
payment  of  the  sum  of dol- 
lars (being  the  last  instalment)  in  said 
contract   mentioned. 

IV.  That  no  part  of  the  same  has 
been  paid  (except,  etc.)  1  Abb.  Forma 
206. 

C  Complaint  for  JVorlc  and  Mate- 
rials   Furnished. 

As  in  II,  A,  substituting  at  the  * 
in  (here  indicate  briefly  the  nature  of 
the  services,  e.  g.,  printing  1000  copies 

of  a  book  called  "The  "),  and 

that  the  plaintiff  then  and  there  fur- 
nished the  paper  and  other  materials 
necessary  in  the  said  work  upon  the 
like  request,  and  that  he  delivered  the 
same  to  the  defendant.  1  Abb.  Forms 
203. 

D.  Complaint    for    WorJc    and   Mate- 

rials Furnished  on  an  Account. 
As  in  II,  II,  inserting  at  the  *,  in 
(here  indicate  briefly  the  nature  of  the 
services,  c.  g.,  in  painting  the  iiouse 
of  the  defendant  in  said  town,  or, 
in  making  a  carriage  for  the  defend- 
ant, or,  in  repairing  the  machinery  in 
the  mill  o"  the  defendant  in  said  town), 
and  for  materials  and  other  necessary 
things  furnished  by  this  plaintiff  in 
and  about  said  work,  on  the  like  re- 
quest.    1  Abb.  Forms  204. 

E.  Complaint  for  Repayment  of  Ad' 

vances  on  Contract  for  Services 
Unfulfilled. 

I.     That    on    the    day    of 

,  18 ,  at ,  the  plain 


tiff  entered  into  an  agreement  with  the 
defendant,  whereby  the  defendant  un- 
dertook to  render  his  services  to  the 
plaintiff  as  ,  for   the   term   of 


defendant  of  said  sum.)     1  Abb.  Forms 
200. 


■,   in   consideration   of   the   sum 
dollars,  to  be  paid  therefor 

-; day   of 


of  - 

bv  the  plaintiff 
"ll.     That    on     the 
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-,  18 ,  at 


-,  the  plain- 
tiff paid  to  the  defendant,  on  account 
of  his  services  to  be  rendered  there- 
after  in   pursuance   of   said   agreement, 

the   sum   of  dollars. 

III.  That  the  defendant  wholly 
neglected  and  refused  to  render  said 
services,  although  this  plaintiff  has 
been  ready  to  receive  and  to  pay  for 
the  same,  and  that  no  part  of  said 
sum  has  been  repaid  to  the  plaintiff. 
1  Abb.  Forms  176. 

F.  Complaint  hy  Employe,  Discharged 
or  Prevented  From  Fulfilling 
Contract. 

I.     That    on    the  day    of 

,  18 ,  at ,  the  plain- 


tiff and  the  defendants  made  an  agree- 
ment in  writing,  of  which  a  copy  is 
annexed,  as  a  part  of  this  complaint 
(or,  made  an  agreement  whereby  the 
plaintiff  undertook  to  render  his  serv- 
ices to  the  defendant  as  bookkeeper, 
or,  as  salesman,  or,  as  teacher,  or,  etc., 
as  the  case  may  be,  from  said  date  to 

the  day  of  ,  18 ; 

in  consideration  whereof  the  defend- 
ants agreed  so  to  employ  the  plaintiff 
during    said    period,    and    to    pay    him 

for    services    at    the    rate    of   

dollars  each  month). 

IJ.  Tliat  the  plaintiff  (entered  upon 
his  emi)!oymeiit  under  said  agreement, 
and      duly     discharged    all    the    duties 

thereof     until     the     day     of 

,  18 .  and  he)  has  ever  since 

been    and    still    is    ready    and    willing 

(and  on  the  day  of  , 

18 ,    duly    offered)    to    perform    all 

the  conditions  of  said  agreement  upon 
his  j)art. 

111.  That  the  defendant  then  re- 
fused, and  still  refuses  to  allow  him 
80    to   do,   or    to   pay    him    therefor,    to 

his    damage   dollars,      1    Abb. 

Forms   3rj2. 

G.  Complaint  for  Employe's  'Refusal 
To  Serve. 

I.      That     on     the    day    of 

-,  18 ,  at ,  the  plain 


tiff  and  tlie  defendant  made  an  agree- 
ment in  writing,  of  whidi  u  ropy  is 
annexed  as  a  part  of  this  complaint 
(or,  made  an  agreement  whereby  thn 
defendant  agreed  to  render  IiIm  serviees 
to  the  [ilaintiff  as  bookkeeper,  or,  as 
salesman,  or,  as  a  teacher,  or,  etc.,  bh 
the    case    may    be,    from    Baid    date    to 

the day  of  ,    1^ ;-: 

in  consideration  whereof  the  idaintiff 
agreed  so  to  employ  the  defendant  dur- 


ing  said   period,  and   to   pay   him    for 

his    services    at    the    rate    of   - 

dollars  each  month). 

II.  That  the  plaintiff  (has  ever  been 
ready  and  willing  to  employ  the  de- 
fendant,   and    on   the  day   of 

,  18 ,  offered  to  do  so;  and 

has   otherwise)    duly    performed   all    the 
conditions   thereof   on    his   part. 

III.  That  the  defendant  entered  up- 
on the  service  of  the  plaintiff  on  the 
above-mentioned    day,    but    afterwards, 

on     the ilay     of    , 

18 ,   he   refused   to  serve   the   plain- 
tiff as  aforesaid;  to  his  damage 

dollars. 

(Or  where  the  defendant  refused  to 
commence  service,  111.  That  tlie  de 
fendant  wholly  refused  to  perform  said 
agreement;  to  the  plaintiff's  damage 
dollars.)      1    Abb.    Forms   :i'>'i. 


H.     Complaint    for    Work   and    Labor 

Upon  an  Account. 
I.  That  the  defendant  is  indebted 
to  the  plaintiff  on  an  account  for  the 
work,  labor,  and  services  of  the  jdaiu- 
tiff  (and  his  servants),  *  in  (here  state 
briefly  the  nature  of  the  services,  see 
other  forms),  performed  at   tiie  request 

of  the  defendant,  between  the  

day     of     ,      IK ,     and     tho 

day    of    ,    is ,    in 

,  and  interest  tliere- 

.lav  of  . 


the  sum  of 
on   from  tho 
18 . 

IT.  That  no  part  thereof  has  been 
]iaid  (except  the  sum  of,  etc.)  1  Abb. 
Forms  201. 

I.     Complaint   for  Tuition    Jiill.i. 

As  in  II,  II,  substituting  at  tlie  *, 
in  instructing  the  dtfendanl  's  children 
in  various  useful  liranches  of  le;irning, 
an<l  for  books,  jiaiiers,  and  other  necen- 
s.iry  things  furnished  by  thin  plain 
tiff  in  and  about  said  work,  at  the 
like  request  (and  for  the  board,  lodtf 
ing,  and  other  neceHnnries  for  i»iii<l 
rhildren,  provided  by  tho  plaintiff  dur 
ing  said  time,  at  the  like  recpient).  I 
Abb.    Forms   L'O.'i. 

J.     Vnmplaint  for  Stablinfl  of  V 

F.      That     from    the 

.     IS .    until    the    - 


,|„y   „f   1 ,    18 ,   tho    piniDtilf. 

at  the  requent  of  tho  dofondant.  pro 
videil  for.  ke|.t,  and  fed  tho  two  horiwM 
of   the    defendant. 

II.      ThnI     in    connidomtion     fhoroof, 
tho  defendnnl   promi»od  lo  p.-iy 
dollaro    (or,   tho   namo   woro    roft«oiinbly 
worth  the  "um  of  ■•■■-  doII«in). 
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III.  Tliat  tlio  (lofondaut  lias  not  jiaiJ 
the  same.     1   Abb.   Forms  205. 

K.  Complaint  Afjainst  Conunon  or 
Private  Carrier  on  Special  Con- 
tract for  Negligent  Loas  of 
Goods. 

T.  (That  the  defendants  are  a  cor- 
poration created  by  and  under  the  laws 
of  the  state  of ,  organized  pur- 
suant to  an  act  of  the  lej^islature  of 
said  state,  entitled  "An  Act  to  Author- 
ize the  Formation  of  Railroad  Cor- 
porations, and  to  Regulate  the  same," 

jtassed  ,  18 [or  other  act], 

and  the  acts  amending  the  same.) 

IT.      That    on    the    day     of 

,  18 ,  at ' ,  the  plain- 
tiff delivered  to  the  defendant  (or,  if 
a  corporation,  to  the  defendants,  being 
such  corporation),  certain  goods,  the 
property  of  the  plaintiff,  to-wit  (de- 
scribe   the    goods)      of     the     value     of 

dollars,   and   in    consideration 

of  the  sum  of  dollars   (or,  of 

a  reasonable  compensation)  paid  (or, 
agreed  to  be  paid)  to  him  (them)  by 
tlie  plaintiff,  the  defendant  then  and 
there  entered  into  an  agreement  with 
the  plaintiff  in  writing,  subscribed  by 
the  defendant  (by  his  agent  duly 
authorized  thereto),  of  which  agree- 
ment the  following  is  a  copy:  (copy 
of   the   agreement). 

III.  That  the  defendant  did  not 
safely  carry  and  deliver  said  goods 
pursuant  to  his  agreement;  but  he  so 
negligently  and  carelessly  conducted  in 
regard  to  the  same,  that  they  were 
wholly  lost  to  the  plaintiff  (or,  but 
that    he    failed    to     deliver     them     to 

,  although  on  the  day 

of    ,    18 ,    at    ,    he 

was  requested  so  to  do),  to  the  dam- 
age   of    the    plaintiff   dollars. 

1   Abb.   Forms   407. 

L.  Co7nplaint  Against  Common  or 
Private  Carrier  on  Special  Con' 
tract  for  Failure  To  Deliver 
in  Time  Agreed,  With  Special 
Damage. 

I.|  That  at  the  times  hereinafter 
mentioned,  the  defendant  was  a  com- 
mon carrier  (or,  the  defendants  were 
common  carriers,  doing  business  as 
such  as  partners,  under  the  firm  of 
Y.  Z.  &  Co.,  or,  were  common  carriers, 
.iointly  interested  as  such),  of  goods, 
for  hire,  between  the  places  herein- 
after mentioned. 

11.     That    on    the    day    of 

,  18 ,  at ,  the  plain- 


tiff delivered  to  the  defendants  (one 
hundred    fat    sheep),    of    the    value    of 

■ ; dollars,    the    property    of   the 

plaintiff,  which  the  defendants,  in  con- 
sideration   of  dollars    (or,   of 

a  reasonable  compensation  to  be)  paid 
them   by  the  plaintiff,  agreed  safely  to 

carry  to  the  city  of '■ ,  and  there 

deliver  to  the  plaintiff,  on  or  before 
the dav  of,  etc. 

ITT.  That  tlie-  defendants  did  not 
fulfill  their  agreement  safely  to  carry 
the  same,  and  to  deliver  them  in 
on  said  day;  but,  on  the  con- 
trary, although  the  period  between  the 
said  day  (day  of  delivery  to  defend- 
ants) and  said  (day  on  which  they 
should  have  been  delivered  to  plaintiff) 
was  a  reasonable  time  for  carrying  th© 

same    from    to    the    city     of 

,  yet  the  defendants  so  negli- 
gently and  carelessly  conducted  (and 
so  misbehaved  in  regard  to  the  same, 
in  their  calling  as  carriers),  that  they 
failed  to   deliver  the  same  in  ■ 

until    the day    of    , 

IS—. 

IV.     That   the   market   value  of  said 

(sheep)   in   the  city  of on  the 

(day  agreed)  was  dollars,  but 

on  the  (day  of  actual  delivery)  was 
only  dollars;  and  that  by  rea- 
son  of   the    premises   the    plaintiff   was 

injured,  to  his  damage dollars. 

1  Abb.  Forms  408. 

M.  Complaint  Against  Watchmaker 
for  Not  Using  Due  Care  arid 
SJdll  in  Repairing. 

I.  That    the     defendant,     being     a 

watchmaker  at  ,   the   plaintiff, 

on  the  day  of  ,  18 — , 

delivered  to  him  a  watch  of  the  plain- 
tiff,  of  the   value   of dollars, 

to  be  repaired  by  the  defendant,  for 
reward. 

II.  That  in  consideration  of  the 
premises,  the  defendant  then  undertook 
said  employment,  and  to  use  due  care 
and  skill  in  repairing  said  watch,  and 
to  take  due  care  thereof  while  in  his 
possession,  and  to  redeliver  the  same 
to  the  plaintiff  on  request. 

III.  That  the  defendant  did  not 
take  due  and  proper  care  of  the  said 
watch  whilst  in  his  possessioi,  where- 
by the  said  watch  was  broken  and 
injured;  and  he  did  not  use  due  care 
or  skill  in  repairing  the  said  watch, 
but  did  his  work  in  so  careless  and 
unworkmanlike  manner  that  no  benefit 
was   derived   therefrom,   and   the  watch 
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was    not    improved,    to    the    plaintiff's 

damage dollars.     1  Abb.  Forms 

402. 

X.     Coi,iphiii(t  for  Breach  of  Contract 
To  Manufacture  Goods. 

I.      That    on    the    day     ot 

-,    18—,    at .    the'de 


fendant  promised  and  agreed  with  the 
j)laintiff  to  manufacture  and  deliver 
to  the  plaintiff  (50,000  slats  and  4,.";00 
frames  for  elliptic  spring  beds),  at  the 

price  of  ,  for  wliieh  the  plain- 

tifi  agreed  to  pay  the  defendant 
dollars. 

IT.  That  the  plaintiff  duly  performed 
all  the  conditions  of  said  agreement 
on   his  part. 

III.  That  defendant  did  manufac- 
ture,   under    said    agreement    ( 

frames  and  slats),  but  manu- 
factured them  in  an  unskilful  and  un- 
workmanlike   manner,    to    the    damage 

of    the    plaintiff'    dollars.      1 

Abb.    Forms    355. 

0.  Complaint    for    Goods    Made     at 

Defendant's    Bequest,    and    Not 
Accepted. 

1.  That    on    the     day     of 

-,    18—,    at    .    the    de- 


fendant employed  the  plaintiff  to  make 
for  him  (designate  articles),  and 
agreed    to    pay     for    the    aime.    upon 

delivery    thereof,    dollars    (of 

which  contract  a  copy  is  annexed  as  a 
part    of    this   coni[)laint). 

II.     That  the  plaintiff  made  the  said 

(articles),  and   on   tlie  day  ot 

-,    18 — ,    tendered    the    same    to 


the  defendant  and  has  ever  since 
been  ready  and  willing  to  deliver  them, 
and  has  otherwise  duly  performed  all 
the   conditions   on    his  part. 

III.  That  the  defendant  has  not  ac- 
cepted or  paid  for  the  same.  1  Abb. 
Forms  35n. 

P.     Complaint    on    Promise   To    "Mnnu- 
fartitrc    H'ool. 

T.  That  on,  etc.,  at,  etc.,  flie  de- 
fendant, in  consideration  fliat  tlie 
plaintiff   had   delivered   to   him    (nfleiii 

bags  of  wool),  of  thf  value  of 

dollars,  to  be  manufactured  into  (snt- 
inet.s)  for  a  reasonable  compensaf inn, 
to  be  paid  him  by  the  said  plaintiff, 
the  defendant  undertook  to  cause  I  ho 
said  wool  to  be  manufnofurnd  into  sat- 
inets, and  deliver  the  ^nmo  to  the  "aid 
plaintiff  early  in  the  next  Hpring  th.-re 
after,  or  as  soon  afterwards  as    the    '•ame 


could    be    done    by    the    defendant    and 
his   servants. 

IT.      That    the    said    (wool)    was    so 
manufactured    by    the    said    defendant, 

before    the   day    of , 

18  —  ,    on    which    day    the    jdainfiff,     at 


-,  demanded  said  satinets  of  tho 
defendant,  and  then  and  there  offered 
to  pay  liim  a  reasonable  compensation 
for  such,  his  services  in  the  said  manu- 
facturing. 

TIT.  That  the  defendant  then,  and 
ever  since,  refused  and  neglected  to 
deliver  the  same,  and  has  converted 
them  to  his  own  use,  to  the  damage  of 
the  plaintiff  dollars. 

(Or  IT.  That  the  defendant  did  not 
manufacture  said  wool  into  satinets, 
although  a  reasonable  time  therefor 
elapsed  before  this  action,  to  the  dam- 
age  of   the   plaintiff  d.dlars.) 

(Or  III.  That  the  defendant  so  neg- 
ligently and  unskilfully  manufactured 
said  wool  that  tlie  satinets  were  of  no 
value,  to  the  damage  of  the  plaintiff 
dollars.)      1    Abb.    Forms  356. 


Q.  Complaint  for  Services  in  Editintj 
or    Compilin;/    Book. 

As  in  IT.  II,  inserting  at  the  *,  in 
compiling    and    editing    a    ccrf.-iin    book 

entitled    "The   , "    and    in    jire- 

])aring  the  same  for  tho  press,  and 
revising  and  correcting  the  proofs  ot 
the   same.     1    Abb.   Forms  202. 

I?.  Complaint  for  IVritrr's  Sen'icea 
in    Kditint/   Srwspaprr. 

As  in  II,  II,  substituting  at  the  *, 
as  an  editor,  in  conducting  tlie  news- 
paper   of    the    defendants,     known     a"» 

"'{"he , "    and    in    writing    and 

jireparing  articles  and  paragraphs  for 
the   same.      1    Abb.    Forms   202. 

.9.  Complaint  hy  Proprirtorx  of  Newt- 
papir   for   .tdvcrli*iiip, 

I.  That  these  plnintiffs,  at  the  tlm«>* 
herriiiatler  mentioned,  werr-  lh«'  [iro 
jirietors  and  publinhors  of  the  daily 
iii'wspjiper   known   n*  "The  . 

published    in  . 

IT.      That   on    the    day    of 

,   IS—    (or,  \f  there  vere  nev- 

erni    iii-<Tf inns,    between    the    — ^— — 

d:.v  of ,  IH— ,  and  (he 

,l„v   of .   1»— ),   lliese  plalntlffa 

rendered  services  to  the  drfrn<l«in1,  at 
)iis  r<'<|ue«t,  in  puhlinhing  in  flu-ir  •aid 
newspaper    the    adverti»emrn««.    of    th« 
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.lofoiidnnt  (or  of  the 


in  which 


ilcft'iuiant    was   interested'). 

(Coiitimie  as  in  II,  H,  par:i<j;rapiis  I 
ami   11.)     1   Abb.  Forms  205. 

T.  Complaint  Anainst  rrintcr  on 
Aurrrment  To  Print,  and  for 
Injury   To  Stereotype  Platen. 

First.     For  a  first  cause  of  action: 

T.      That    on    or   about    the   ■ 

,|ay    of    ,    IS — ,    the      plaintiff 

made  a  contract  with  the  dofciulant, 
wliereby  the  defendant  agreed  to  fur- 
nisli  paper  for,  and  to  j)rint  and  bind 
for  the  plaintiff,  within  thirty  days, 
two  thousand  copies  of  a  book  of 
memoirs,  for  the  price,  and  at  the  rate 
of  $271  for  each  thousand  copies,  pay- 
able at  three  months  from  the  comple- 
tion  of  the  work. 

II.  That  in  accordance  with,  and 
for  the  i)urpose  of  fulfilling  the  con- 
tract, the  defendant  received  into  his 
possession,  from  the  plaintiff,  the  ster- 
eotype plates  of  the  book,  of  the  value 
of  "$oOO. 

III.  That  after  so  receiving  them  he 
neglected  to  fulfil  the  contract,  and 
afterwards  refused  to  fulfil  it,  unless 
the  plaintiff  would  adva.nee  thereon 
about   $250. 

IV.  That    accordingly    the    plaintiff 

did,  about  the day  of , 

IS — ^  advance  thereon  to  the  defendant 
$188,  but  after  receiving  the  money 
defendant  refused  to  fulfil,  or  to  return 
the  plates  or  the  moneys  thus  ad- 
vanced, to  the  plaintiff's  damage 
dollars. 

Second.  For  a  second  cause  of  action 
the   plaintiff  alleges: 

V.  That,  by  the  gross  carelessness 
and  negligence  of  the  defendant  and 
his  servants,  the  stereotype  plates  de- 
livered to  defendant,  as  hereinbefore 
alleged,  were  destroyed,  so  that  they 
were  entirely  lost  to  the  plaintiff,  and 
by  reason  of  which  she  was  put  to  a 
great  additional  expense  in  printing 
the  two  thousand  copies  agreed  on,  viz., 
$298,  and  was  also  subjected  to  otiier 
expense  and  damage  by  reason  of  the 
delay  in  the  publication,  in  consequence 
of    which    the    sale    of    the    book    was 

greatly  injured,  to  her  damage 

dollars,     i    Abb.  Forms  3.")7. 

U.  Complaint  hy  Adicrtixinf/  Agent 
for  Servieex  and  Diabursements. 

I.      That    between    the day 

of ,  18 — ,  and  the day 

of  ,    18 — ,    at    .     this 


fendants,  at  their  request,  in  causung 
the  defendants'  advertisements  of  their 
business  to  be  inserted  in  tlie  following 
named  newspapers  and  periodicals 
(names  of  papers,  or  annex  and  refer 
to  a  list). 

II.  That  this  plaintiff,  for  such  in- 
sertions, for  the  use  of  the  defendants, 
and  at  their  request,  paid  out  (ami  in- 
curred   liability    to    pay)     the    sum     of 

dollars,  the  amount  of   which 

payments,  together  with  a.  reasonable 
sum  for  said  services,  the  defendants 
promised   to    pay   this   plaintiff. 

III.  That  such  services  were  rea- 
sonably   worth    the    sum    of     • 

dollars,  which  sum,  with  the  amount 
of   said    disbursements,   became   due   on 

the day    of ,    18—, 

but  no  part  thereof  has  been  paid 
(except  the  sum  of  ).     1  Abb. 


Forms   20G. 
WRIT  OF  ASSISTANCE. 
ANCE,  Writs  op. 


-See  AssiST- 


plaintiff    rendered    services    to    the    de 

See  •'How  To  Use  This  Volume,"  Introduction,  page  v 


WRIT  OF  ENTRY. 

I.  Writ  of  Entry  in  the  Post,  1292 

II.  Declaration  on  Writ  of  Entry,  1292 
I.    Writ  of  Entry  in  the  Post. 

William  the  fourtli,  etc.,  to  the  slieriff 
of  Northumberland,  greeting: 
Command  R.  C.  that  justly  and  with- 
out delay  he  render  to  M.  B.  widow 
(two  messuages,  etc.)  in  the  parish  of, 
etc.,  which  she  claims  to  be  her  right 
and  inheritance,  and  into  which  the 
said  R.  C.  hath  not  entry  but  after 
the  disseizin,  which  he  unjustly,  and 
without  judgment,  made  thereof  to  .1. 
F.,  the  brother  of  her  the  said  M.,  and 
whose  heir  she  is,  within  fifty  years 
now  last  past  as  she  saith;  and  unless 
he  shall  do  so,  and  if  the  said  M.  shall 
give  you  security  to  prosecute  her  suit, 
then  "summon  by  good  summoners  the 
said   R.   C.   that   he   appear   before   our 

justices   at   Westminster,     on    -— 

to  show  why  he  will  not  do  it,  and 
have  vou  there  the  summoners  andtlis 
writ.  ■  Witness,  etc.  ?,  Chit.  PI.  V.V.'Ah 
II.    Declaration  on  Writ  of  Entry. 

Northumberland  (to-wit).  M.  B., 
widow,  by  ,  tier  attorney,  de- 
mands against  R.  C.  (two  messuages, 
etc.)  with  the  appurtenances,  in.  etc., 
as  her  right  and  inheritance,  and  into 
which  the  said  R.  C.  hath  not  entry 
but    by   the   disseisin,   which    he   unjust- 


^Vli'IT  OF  ERUOh' 


I2y3 


ly  and  without  judgment,  made  thereof 
to  J.  F.,  the  brother  of  the  said  M.  B.. 
and  whose  heir  she  is,  within  fifty 
years  now  last  past;  and  thereupon  the 

said   M.   B.,   by  ,   her  attorney 

aforesaid,  saith,  that  the  said  J.  F. 
was  seized  of  the  tenements  aforesaid, 
saith,  that  the  appurtenances,  in  the 
demesne  as  of  fee  and  rijjht,  within 
fifty  years  before  the  issuing  of  the 
original  writ  in  this  cause,  by  taking 
the  esplecs  thereof  to  the  value  of,  etc., 
and  from  the  said  J.  F..  who  died  with- 
out heirs  of  his  body,  the  right 
descended  to  the  said  M.  B.,  as  sister 
and  heir  of  the  said  J.  F.,  and  into 
which  the  said  R.  C.  had  not  entry 
but  by  the  disseisin,  which  he  unjustly, 
and  without  judgment  made  thereof  to 
J.  F..  the  brother  of  her  the  said  M.  B., 
and  whoge  heir  she  is.  within  fifty 
years  now  last  past.     3  Chit.  PI.  1339. 

WRIT  OF  ERROR. 

I.  Writs,  12'.»3 

A.  To     Trial    Court    From    Supreme 

Court,  1293 

B.  On   Error  in   Fact  in    Trial  Court, 

1204 

II.  Notice  of  Is.suinK  Writ,   li:94 

III.  Bond  in  Error,   1_'!M 

IV.  Notice  of  Bail  in  Error,   12!t.") 

V.  Notice  of  Exception  to  Bail  in  Er- 

ror,  1-297) 

VI.  Record,    r.'.'i.". 

VII.  Return  in  Supreme  Court,  Ii'Hii 

VIII.  Allegation  of  Diminution,  \'2'.»] 

IX.  Orders  for  Judgment,  Il'Ih; 

A.  Of    Afjirmiin,;  ,    Il'Im; 

B.  Of   .Ifftrnuvn-r   in    UtfaiiU,    iL'lM? 

C.  Of  Rcnrsal.   VJOfi 

X.  Writ   of  Restitution   After   Judg- 

ment Reversed,  r.Txi 
CR0S8  R LFER ENClvS : 

C'AiSE      AND      QfE.sTIO.v      ("EBTinKD,      KK- 
SERVED   OB    KepoktED: 
Question    of   Jurisdiction   (Jcrtifled. 
C'EBTIORABI : 

Petition    for    rertiorari     in     Aid     of 
Writ    of    Error,    Alleging    Diminu- 
tion  of  Record; 
Certiorari   on   Allegation   of   Diminu- 
tion. 


Errors,  Assignment  ok: 

Assignment     of     Error     in     Supreme 
Court; 

Notice  To  Join  iu   Error; 

Joinder  in  Error  in  iSuprome  Court; 

Special  Plea  to  Assignment  of  Error, 
Release; 

Replication  to  Plea  of  Release  to 
Assignment   of  Error; 

Assignment  of  Error,  Death  of  Plain 
tiff  Before  Trial  as  an  Error  of 
Fact; 

Assignment  of  Error.  I>eath  of  Do 
fondant  Before  Trial  as  an  Error 
of  Fact; 

Assignment  of  Error,  Coverture  a^  an 
Error  of  Fact; 

Plea  to  Assignment  of  Error,  Death 
as  an   Error  of  Fact; 

Plea  to  Assignment  of  Error,  Cover- 
ture as  an  Error  of  Fact; 

Judgment  Record,  Circuit- Roll  on  Er- 
ror in  Fact. 

I.NF.WT.S: 

As.signment    of   FCrror,    Infancy   as   an 

Error  of  Fact; 
Plea    to   Assignment    of    Error   of    in 

fancy  as  an  Error  of  Fact. 

Jl'DGMENTS    AND   DECREES,   ENrORCEMENT 

or: 

Fieri  Facias  After  Non  Pros,  or  Af- 
firmation in  Supreme  Court; 

Fieri   Facias  on   Koversal  for  Conts. 
Manoatk: 

.Manilate,  Cnitoil  .^tates  Supreme 
<"oiirt   to  State  Court; 

.Mamlato,  A|ipellat«'  Court  to  Common 
I'jons; 

.Mamiate  From  I'nitfd  Staten  Supreme 
Court    to    District    Court; 

.M.indate  of  State  Supreme  <'ourt. 
Kk-Mittitir: 

Komittilur  From  Ap|tellafo  Court ; 

Komittitur  From  Appcllalo  Court, 
With  CoMtK; 

Komittitur      From      .\ppollato     Court 
With  c»)(,|((  and  I>aniigi'n. 
Scire  Faciak: 

Plea    to  Scire   FnoinR,  Writ   of   Error 
Ponding. 
Stiim-lationh: 

Stipulation  DiMmi)>(iio|;  Writ  of  Er- 
ror. 

I.     Writ*. 

.\.      Writ     nf     trrnr     To     Truil     fnwrt 
From    Suprrm^  Cnurl. 
The  rpcopio  of  the)  utafo  of  Now  VorV. 

to   tho  judge*  of  our  court   of   from- 

mon    ploa<i),    in    and    for    the    rounlt 

of    ,    gfoting: 

B«c«U8C   io   tbc   record    »nd    proeecd- 
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iugs,  ami  also  iu  the  giving  of  jiulg- 
ment,  in  a  plaint  whioli  wtis  iu  our 
said  court  of  (eomnion  ploas),  before 
you,  botwoon  A.  H.,  plaint ilT,  and  (;. 
b.,  dt'ftMulant,  of  a  plea  of  (trespass 
on  tlio  case),  manifest  error  liatli  in- 
tervened, to  the  great  damage  of  I  lie 
said  I'.  D.,  as  by  his  comi)laint  we  aro 
informed:  We  being  willing  that  the 
error,  if  any  there  be,  should  in  due 
manner  be  corrected,  and  full  and 
speedy  .justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command 
you,  that  if  .judgment  be  thereupon 
given,  then  you  send  to  our  justices  of 
our  supreme  court  (of  judicature),  dis- 
tinctly and  openly,  under  your  seal, 
the  record  and  proceedings  of  the  plaint 
aforesaid,  with  all  things  concerning 
the   same,   and   this   writ,   so   that  they 

may  have  them  at  the in  the 

city  of : ,  on  the  Mon- 
day of  '■ next,  that  the   record 

and  proceedings  aforesaid  being  in- 
spected, we  may  cause  to  be  further 
done  thereupon,  for  correcting  that 
error,  what  of  right,  and  according  to 
the    law    and    custom    of    the    state    of 

,    ought    to   be   done.      Witness, 

.   esquire,   our   chief  justice,   at 


the    (capitol)    in   the   city   of 
the day   of  — 


in    the 


year    of    our   Lord   one    thousand    eight 

hundred  . 

,  ,  clerks. 

G.  H.,  attorney. 

Burr.  App.  498,  §1010. 

B.     Writ   of  Error  on  Error  in  Fact 

in   Trial  Court    (Coram  Nobis). 

The  people  of  the  state  of  New  York, 

to   our  judges  of  our  court 

of ,  greeting: 

Because  in  the  record  and  proceed- 
ings, and  also  in  the  giving  of  judg- 
ment in  a  plaint  which  was  in  our 
court,  before  you,  between  A.  B.,  plain- 
tiff, and  C.  b..  defendant,  of  a  jdea 
of  trespass  on  the  case  (or  as  the  action 
is),  as  it  is  said,  which  said  record 
and  proceedings  now  remain  before 
you,  as  it  is  said,  manifest  error  hath 
intervened,  to  the  great  damage  of  the 
said  C.  D.,  as  by  his  complaint  we  arc 
informed:  We  being  willing  that  the 
error,  if  any  there  be,  should  in  due 
manner  be  corrected,  and  full  and 
speedy    justice    done     to     the     parties 


to  be  further  done  thereupon,  for  cor- 
recting tiiat  error,  what  of  right,  and 
acconiing  to  the  law  and  custom  of  tho 

state  of  ,  ought  to  be  done. 

Witness,  etc.     Burr.  App.  497,  §1009. 

II.     Notice  of  Issuing  Writ  of  Error. 

Sir:  Take  notice  tliat  a  writ  of  er- 
ror directed  to  the  judges  of  the  court 
of  (common  pleas)i  in  and  for  the 
county  of  (or  otherwise,  ac- 
cording to  the  court),  commanding 
tliem  to  send  to  the  justices  of  the 
supreme    court    of    (judicature    of    the 

people    of)    the   state   of ,   the 

record  and  j)roceedings  of  a  plaint 
which  was  had  in  the  said  (court  of 
common  pleas)  with  all  things  touch- 
ing the  same,  between  A.  B.  and  C.  D., 
etc.,  in  a  plea  of.  etc.  (as  in  the  writ 
of  error),  wherein  judgment  was  given 
for  the  said  A.  B.  against  the  said  C. 
D.,  has  been  issued  out  of  the  said 
supreme  court  (of  judicature),  and  re- 
turnable  therein    as  above   stated,   and 

tested    the    day    of    

last.  (Dated,  signed  and  directed  In 
the  usual  form).  Burr.  App.  204, 
§394a;    2    Humph.    Prec.   1071. 

III.     Bond  in  Error. 

Know    all    men    by    these     presents, 

that  we,  C.   D.,  of  ,  K.  L.,   of 

,  and  M.   N.,  of ,  are 

held  and  firmly  bound  unto  A.  B.,  of 
,  in   the   sum   of  dol- 


lars (double  the  sum  recovered  by  the 
judgment,  if  the  writ  be  intended  as 
a    stay    of    execution;    otherwise,    "in 

the  sum  of hundred  dollars") 

lawful  money  of  the  United  States, 
to  be  paid  to  the  said  A.  B.,  his  execu- 
tors, administrators  or  assigns;  for 
which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  and  each 
of  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly 
by  these  presents.  Sealed  with  our 
seals.       Dated    the    day     of 


-,   one   thousand   eight   hundred 


Whereas  judgment  has  been  rendered 
in  the  (here  name  the  court  appealed 
from),  in  favor  of  the  said  A.  B., 
against    the    said    C.    D.,    for 


dollars,  damages  and   costs   (or   as  the 

judgment  may  be),  in  which  judgment 

soeeav    lusuce    uoue      vu     .u.     pc......  ,and    proceedings    the    said    C.    D-    com- 

IfoSaid  n  this  behalf,  do  command  plains  that  ther^  is  error  in  substance 
you  that  If  judgment  be  thereupon  therein,  and  to  be  reheved  therefrom 
given,  then  the  re?ord  and  proceedings  hath  applied  for,  and  obtained  a  writ 
f fore;aid    being    inspected,    you    cause  I  of    error,    to    remove    the   same    to    the 

See  "How  To  Use  This  Volume,"  Introduction,  page  v. 


WRIT  OF  Eh'KOR 


12!»5 


supreme    court    (of    judicature    of    the 

people)    of    the    state    of   ,    to 

the   end    that    the   errors   made    therein 
may  be  corrected:     Now  the  condition 
of    the    above    obligation    is    such    that 
if  the  said  C.  D.  shall  fail  to  prosecute 
the  said  writ,  or  if  the  said  writ  shall 
be   quashed   or   discontinued,    or   if   the 
judgment,    for    the    reversal    of    which 
the    said    writ   of   error   is   brought,   or 
any    part    of    such   judgment,    shall    be 
aftirmed,    then    if    the    said    C.    D.    will 
pay  and  satisfy  the  (debt  or)   damages 
and   costs  recovered  bj'  such  judgment, 
which    he    shall    be    liable    to    pay,    or 
such  part  of  such  recovery  as  shall  be 
afiirmed,    if    a    part    only    shall    be    af- 
firmed, and  all  costs  and  damages  which 
shall   be   awarded   by  the  said   supreme 
court   upon   the  judgment   so   affirmed), 
then   this  obligation  to  be  void;   other- 
wise  to   remain   in   full   force   and   vir- 
tue.     (If   the   writ   be   not   intended   to 
operate  as  a  stay  of  execution,  the  con- 
dition  of  the  bond  will   be  as  follows: 
Now  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  above  bounden 
C.   D.   shall   fail    to   prosecute   the   said 
writ,    or    if    the    said    writ    be    quashed 
or  discontinued,  or  if  the  judgment   on 
which  the  said  writ   is  brought,  or  any 
part    thereof,   be   affirmed,   then    if   the 
said   C.  D.   will   pay    the   costs,   if   any, 
and  the  damages  which  shall  be  award- 
ed   by    the    said    supreme    court,    then, 
etc. 

Sealed    and    delivered    in    the     i)res- 
ence    of 

C.    D.     (L.    S.) 
K.    L.    (L.    S.) 
M.    N.    (L.    «.) 
Burr.  A  pp.  4",  §'»4a. 
IV.     Notice  of  Bail  in  Error. 

Sir:      i'kase    to    take    notice    that   K. 

L.,  of  (No.  Htreet,  in  the  city 

of    ,    merchant),    and     M.    N., 


pleas  in  and  for  the  (city  and)  count v 

of (or  otherwise   as   the   case 

may    be),    against    C.    D.    in    favor    of 

A.    B.      Dated    this .Jav     of 

— -,   IS—.     Burr.  App.  203,  \di)i: 

2  Humph.  Prec.  1072. 

VI.     Record   (Error  Book). 

Pleas  before  the  justices  of  the  supreme 
court    (of   judicature    of    the    people) 

,  at  the  (cap- 

of    ).     of 


of  the  state  of 
itol    in    the    citv 


• term,  in  the  year  one  thou- 
sand   eight    hundred     and     . — » 

Witness, ,  esquire,  chief  just- 
ice. 

-.  clerks. 


-,  ss.:     The   (people 
—  have  sent   to 


of    (No. 


street,    in    the    said 


city,  builder),  have  berome  bail  for 
the  plaintiff  in  error  on  the  writ  of 
error  issued  in  this  cause;  and  have, 
together  with  the  said  plaintiff  in  error, 
executed  the  bond  requirod  by  the  stat 
ute  in  such  rase  made  and  provided 
(of  whieii  the  within  is  a  copy).     Burr. 

App.  1:03.  j>.'^rt.3. 

V.  Notice  of  Exception  to  Bail  in 
Error. 
Sir:  Take  notice  that  I  except  to 
the  sureties  in  the  bond  flierl  with  tho 
writ  of  error  brought  ti|)(in  the  judjj- 
ment  rendered  in  the  court  of  common 


State  of  

of  the)   state  of 

their    judges    of    the    court    of    common 

pleas,  in  and  for  tho  (city  and)  county 

of   ,   their   writ   close   in   these 

words,  towit: 

The  (people  of  the)  state  of 

to    the   judges,   etc.    (continue   writ    of 
error  as  in  I,  A). 

The  answer  of  the  judges  of  the 
court  of  (common  j)lea»).  in  and  for 
the  (city  and)  county  of  . 

The  record  and  proceedings  whereof 
mention  is  within  made,  and  all  things 
touching  the  same,  we  certify  under 
tht  seal  of  our  said  court,  to  the  just- 
ices of  the  supreme  court  (of  judica- 
ture) within  mentioned,  in  a  oertaiu 
scliedule  hereto  annexed,  as  within  ia 
commanded. 

Hv  the  court. 
J.  H.,  clerk. 

Pleas      in      the     court     of     (common 

pleas),  held  at  tho  of  the  city 

of ,   in   and   for  the  caid   (city 

and)    county    of    ,    before    tho 

judgcH    of    the     Kamc     court,     on     the 


Monday   of 


,   in    the 


year  of  our  Lord  one  thounand  rigbi 
hundred  and  . 

(rity   and)    county   of  ,  •».: 

A.  B..  plaintiff  in  thin  iiuit,  by  K.  K.. 
r  Ik  attorney,  complains  of  ('.  I>.,  df 
fendant  in  thi.-  cuit.  being  in  custody, 
clc.  of  a  ple:i  of  trenpHiis  on  the  c:tnr: 
For  that  whorean,  etc.  (ropy  the  wholn 
judgment  record  to  the  coa). 

Afterwardu,   lo  wit,   00    Ihr 

Mondsy    of ,    tn    the    term    of 

'—,  in  tho  yrsr  of  our  I/ord  ono 

thou^and    eight    hundred    •,    h« 

fore  the  junticeji  of  the  juprrmp  court 
(of  judicature  of  the  people)  of  the 
Bt*tc   of  ,   ftt   the    (capilo!   in 
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winr  or  euhob 


the    rif>    of" ),    coiiios    [\\c    said 

C.  n.,  by  li.  11.,  his  attonioy,  aiul  says 
that  iu  the  record  and  procoedings 
aforesaid,  and  also  in  jjiving  the  jiidfj- 
nient  aforesaid,  tliero  is  manifest  error 
in  this,  to-wit.  tliat,  etc.  (copy  the 
assignment  of  errors  to  the  end). 

And  hereupon  the  said  A.  B.,  by  E. 
F.,  his  attorney,  freely  comes  before 
the  justices  of  the  supreme  court  (or 
.iudicature   of  the   people)    of  the  state 

of .  at  the  capitol  in  the  city 

of ,  and  says  that  there  is  not 

any  error  in  the  record  and  proceedings 
aforesaid;  and  he  prays,  etc.  (copy  the 
ioinder  in  error).  Burr.  App.  98,  §190. 
See  21   Wend.    (N.  Y.)    67. 

vn.    Return  in  Supreme  court. 

To    the   justices    of   tlie    supreme    court 

(of  judicature  of  the  people)    of  the 

state  of : 

The  return  to  this  writ  appears  by 
the  schedule  thereto  annexed.  The  an- 
swer of  the  judges  of  the  (style  of  the 
court   below). 

(Seal  of  the  court  below.) 
J.  C,  clerk  of  the  (court  below). 

Burr.    App.    443,    §857. 

Vni.    Allegation  of  Diminution. 

Supreme    court.      (In    error.)      Of    the 
term    of    (July),   in    the   year   of   our 

hundred 


Lord    one    thousand    eight 

.     C.  D.  V.  A.  B. 

Afterwards,  to-wit,   on   the 


Monday  of 


-,  in  this  same  term, 


before  the  said  justices  of  the  supreme 

court  aforesaid,  at  the  in  the 

city  of  ,  comes  the  said  C.  D., 

by  G.  II,,  his  attorney,  and  suggests 
and  alleges  to  the  said  court  that  there 
is  remaining  before  the  judges  of  the, 
etc.  (the  court  below),  a  record  of 
judgment  in  favor  of  the  defendant  in 
the  above  cause  who  was  plaintiff  in 
the  said  ('the  court  below),  against  the 
said  plaintiff  in  this  court;  and  also 
a  capias,  return  and  filing,  rules  to 
plead,  for  df^fault,  for  interlocutory 
judgment,  for  reference  to  clerk  to 
assess  damages,  clerk 's  report  thereon, 
etc.  (specifying  the  dififerent  proceed- 
ings), the  transcript  whereof  is  not 
certified  and  returned  with  the  writ 
of  error  depending  in  this  court;  and 
thereupon  the  said  C.  D.  prays  a  writ 
of  certiorari  to  be  issued  to  the  said 
judges  of,  etc.  (the  court  below),  com- 
manding them  to  certify  the  transcript 


of    tlio    said    rt'cord    ;iiid    ])rocoediugs   so 
reiuainiiig    before   thiMii. 
Ci.   II.,  attoriu'v  for  plaintiff  in  error. 
Burr.   App.   413,   §771. 

IX.  Order  for  Judgment. 

A.  Onhv    for    Judgment    of    Affirm* 

anrc  in   Error. 
After    hearing    counsel    for    the     re- 
spective  parties   in   tliis   cause,   ordered 
that    the    judgment    of    the    (court    of 

common   picas  for  the  county 

of  ),  be,  and  the  same  is  here- 
by   affirmed,    with    costs.      Burr.    App 

466,  §946. 

B.  Order    for    Judgment    of    Affirm- 

ance in  Default. 
On  reading  and  filing  an  afifidavit  of 
due  service  of  notice  of  motion  in  this 
cause,  and  on  motion  of  Mr.  J.,  of 
counsel  for  the  defendant  (no  one  ap- 
pearing to  oppose),  ordered,  etc.  Burr. 
App.   466,    §946a. 

C.  Order  for  Judgment  of  Beversal. 
After    hearing    counsel,    etc.,    ordered 

that  the  judgment  of  the  (court  be- 
low) be,  and  the  same  hereby  is  re- 
versed; costs  to  abidfj  the  event,  venire 
de  novo  to  the  court  below.    Burr.  App. 

467,  §947. 

X.  Writ    of    Restitution    After    Judg- 

ment   Reversed,    With    a    Fieri 
Facias  Clause. 
The  people  of  the  state  of  New  York, 
to     the     sheriff     of     the     county     of 

,  greeting: 

Whereas  A.  B.,  lately,  that  is  to  say, 

in   term,    in    the   year   of   our 

L^ord     one     thousand      eight     hundred 
our    court    of     (common 


pleas)  in  and  for  the  county  of 

before  the  judges  of  the  said  court,  at 

the    courthouse    in    and    for    the    said 

county  of ,  by  the  judgment  of 

the  same  court,  recovered  against  C.  D. 

$ ,    for    his    damages,  which    he 

had  sustained,  as  well,  etc.  (as  in  a 
common  writ  of  fieri  facias,  in  assump- 
sit, covenant,  case,  trover,  trespass  or  re- 
plevin; and  then  as  follows):  whereof 
the  said  C.  D.  was  convicted,  as  ap- 
peared to  us  of  record;  and  afterwards, 

to-wit,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ,  the  rec- 
ord and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  by  virtue 
of  our  certain  writ  for  correcting  er- 
rors, prosecuted  by  the  said  C.  D.  in 
the  premises,  were,  by  eur  said  court 
of  common  pleas,  in  and  for  the  county 
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of  ■■' — ,  before  the  judges  thereof, 

sent  before  our  said  justices  of  our 
supreme  court  (of  judicature)  afore- 
said, according  to  the  form  of  the  stat- 
ute   in    such   case   made   and    provided: 

And  afterwards,  to-wit,  on  the ■ 

day   of .   in    the    year    of   our 

Lord   one   thousand   eight    hundred   and 

,    by    our    said    supreme    court 

(of  judicature),  before  our  aforesaid 
justices  thereof,  it  was  considered  that 
the  judgment  aforesaid,  for  divers  er- 
rors in  the  record  and  proceedings 
aforesaid,  should  be  reversed,  annulled 
and  altogether  held  for  nougnt,  and 
that  the  said  C.  D.  should  be  restored 
to  all  things  which  he  had  lost  by  oc- 
ca^ion  of  the  judgment  aforesaid:  And 
it  wf!s  also  further  considered  that  tlie 
said    C.   D.   should   recover   against    the 

said  A.  B. dollars,  which  were 

by  our  said  supreme  court  (of  judica- 
ture), before  our  aforesaid  justices 
th^'eof,  then  there  adjudged  to  the 
said  C.  D.,  and  with  his  assent,  accord- 
ing t(i  the  form  of  the  statute  in  sucli 
case  made  and  provided,  for  his  costs 
and  charges  by  him  expended,  about 
the  prosecution  of  the  said  writ  of 
error:  And  now,  on  the  behalf  of  the 
said  C  D.,  in  our  Said  supienie  court 
(of  judicature),  before  our  aforesaid 
justices  thereof,  we  have  been  informed 
that  the  said  A.  H.,  on  i)rotens('  of 
the  said  former  judgment,  hatli  lind 
his  execution  of  the  damages  afore- 
said, and  is  yet  possessed  thereof: 
Therefore   we  command  you,  that    if  it 


can  be  made  appear  to  you,  that  the 
said  A.  B.  hath  had  his  execution  of 
the  damages  aforesaid,  by  virtue  of 
the  judgment  aforesaid,  then  without 
delay  you  cause  the  said  C.  D.  to  have 

full    restitution    of    the    said    • 

dollars:  And  if  you  cannot  cause  him 
to  have  restitution  thereof,  then  that 
you  cause  to  be  levied  of  the  goods 
and  chattels  of  the  said  A.  B.  in  your 
county,  the  said  sum  of  "dol- 
lars, and  also  the  amount  of  the  said 
costs  and  charges:  And  if  suflicient 
goods  and  chattels  of  the  said  A.  B. 
cannot  be  found  in  your  county,  that 
then  you  cause  the  said  '—  dol- 
lars to  be  made  of  the  lands,  tene- 
ments, real  estate  and  chattel's  real,  in 
your    county,    whereof    the    said    A.    B. 

was    seized    on    the    day     of 

the  vear  of  our  Lord  one 


thousand  eight  hundred  and 
(the  day  the  judgment  of  reversal  was 
rendered  in  the  supreme  court),  in 
whose  hands  soever  the  same  may  bo; 
and  cause  that  money  to  be  delivered 
without  delay  to  the  said  (J.  D.:  And 
in  what  manner  you  shall  execute  this 
our  writ  make  appear  to  our  said  just- 
ices of  our  supreme  court  (of  judica- 
ture) aforesaid,  on  the  Mon- 
day of  next,  at  the , 

in   the  of  ,  and   have 

you    then     there    thin    writ.        Witness, 
etc.   (teste  in   usual   form).     Burr.  App. 
4n.S,   JlOll;    2   Humph.    Prec.    1125. 
WRITS.— .See   Pkockss. 
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